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555 
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758 

556 

463 
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759 

557 

464 
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760 

558 

465 
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466 
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399 

560 

467 

510 

400 

561 
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511 
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563 
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402 

564 

470 
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403 

565 
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404 

566 

473 
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567 
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568 
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570 
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571 
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416 
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417 
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581 
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420 
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421 

583 

492 

530 
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584 
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531 
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585 
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532 

424 

586 

495 

533 
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588 

496 

534 

1642 
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4986 

535 

1524 

589 

497 

536 

1525 

596 

4074 

537 

1526 

597 

509 

538 

1527 

598 

510 

539 

1528 

599 

511 

540 

1529 

600 

512 

541 

1530 

601 

513 

542 
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602 
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603 

516 

544 

450 

604 
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545 
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605 
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546 
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454 

608 
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SECTIONS  OF  CODE  OF  1882. 
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Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

611 

527 

662 

594 

612 

528 

663 

595 

613 

529 

664 

596 

614 

530 

665 

597 

615 

531 

666 

598 

616 

532 

667 

599 

616  (a) 

533 

668 

600 

616  (b) 

534 

669 

601 

616  (c) 

535 

670 

602 

616  (d) 

536 

671 

603 

617 

537 

672 

604 

618 

538 

673 

605 

619 

539 

674 

606 

620 

540 

675 

607 

621 

541 

676 

608 

622 

542 

677 

609 

623 

543 

678 

610 

624 

544 

679 

611 

625 

545 

680 

612 

626 

546 

681 

613 

627 

547 

682 

614 

628 

548 

683 

615 

629 

549 

684 

616 

630 

550 

685 

617 

631 

551 

686 

618 

632 

552 

687 

619 

633 

553 

688 

620 

634 

554 

689 

621 

635 

555 

690 

622 

636 

556 

691 

623 

637 

557 

692 

624 

638 

558 

693 

625 

639 

559 

694 

626 

640 

560 

695 

627 

641 

561 

696 

628 

642 

562 

697 

629 

643 

563 

698 

630 

644 

564 

699 

631 

645 

565 

700 

632 

646 

566 

701 

633 

647 

567 

702 

634 

648 

568 

703 

635 

649 

569 

704 

636 

650 

570 

705 

2219 

651 

572 

706 

2220 

652 

753 

707 

2221 

653 

584 

708 

2222 

654 

585 

709 

2223 

655 

586 

710 

2224 

656 

587 

711 

2225 

657 

588 

712 

2226 

658 

589 

713 

2227 

661 

591 

714 

2228 
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SECTIONS  OF  CODE  OF  1882. 


Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

715 

2229 

738 

679 

716 

2230 

739 

680 

717 

2231 

740 

681 

718 

2232 

741 

682 

719 

2233 

741  (a) 

4239 

719  (a) 

2185 

744 

652 

719  (b) 

2186 

746 

653 

719  (c) 

2187 

747 

654 

719  (d) 

2188 

750 

657 

719  (e) 

2189 

752 

655 

719  (f) 

2190,  2191 

753 

656 

719  (g) 

2192 

754 

426 

719  (h) 

2193 

755 

427 

719  (i) 

2196 

756 

428 

719  (j) 

2197 

757 

429 

719  (k) 

2198 

758 

430 

719  (1) 

2199 

759 

431 

719  (m) 

2200 

760 

435 

719  (n) 

2201 

761 

436 

719  (o) 

2210 

762 

.  437 

719  (p) 

2211 

763 

438 

719  (q) 

2212 

764 

439 

719  (r) 

2213 

765 

440 

719  (s) 

2214 

766 

441 

719  (t) 

2215 

767 

442 

719  (u) 

2216 

768 

443 

719  (v) 

637 

769 

444 

719  (w) 

638 

770 

445 

719  (x) 

639 

771 

446 

719  (y) 

640 

773 

447 

719  (z) 

641 

774  . 

684 

719  (aa) 

646 

775 

685 

719  (bb) 

647 

776 

686 

719  (cc) 

648 

777 

687 

719  (dd) 

649 

778 

688 

720 

661 

779 

689 

721 

662 

780 

690 

722 

663 

781 

691 

723 

664 

782 

692 

724 

665 

783 

693 

725 

666 

784 

694 

726 

667 

785 

695 

727 

668 

786 

696 

728 

669 

786  (a) 

697 

729 

670 

786  (b) 

698 

730 

671 

786  (c) 

699 

731 

672 

787 

700 

732 

673 

788 

701 

733 

674 

789 

702 

734 

675 

790 

703 

735 

676 

791 

704 

736 

677 

792 

705 

737 

678 

793 

706 

SECTIONS  OF  CODE  OP  1882. 
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Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

794 

707 

843 

850 

795 

708 

844 

851 

796 

709 

845 

852 

797 

710 

846 

836 

798 

762 

848 

837 

799 

767 

849 

838 

801 

776 

850 

843 

802 

777 

851 

844 

803 

769 

852 

845 

804 

770 

853 

846 

805 

771 

854 

847 

806 

772 

855 

848 

807 

773 

856 

849 

808 

774,  941 

857 

854 

809 

775 

858 

859 

809  (a) 

790 

859 

860 

809  (b) 

791 

860 

861 

809  (c) 

792 

861 

862 

809  (d) 

793 

862 

863 

809  (e) 

794 

863 

864 

809  (f) 

795 

864 

865 

809  (g) 

796 

865 

866 

809  (h) 

797 

866 

867 

809  (i) 

798 

867 

868 

809  (j) 

799 

868 

869 

809  (k) 

800 

869 

870 

809  (m) 

801 

870 

855 

811 

802 

871 

856 

812 

883 

873 

820 

813 

885 

874 

207 

814 

886 

874  (b) 

821 

826 

805 

874  (c) 

910 

826(a) 

780 

874(d) 

857 

826  (b) 

781 

875  (a) 

858 

826  (c) 

782 

875  (c) 

809 

826  (c3) 

783 

875  (d) 

810 

826  (d) 

812 

875  (e) 

811 

826  (e) 

813 

876 

874 

826  (f) 

814 

877 

875 

826  (g) 

815 

878 

876 

827 

826 

879 

877 

828 

816 

880 

878 

829 

817 

881 

879 

830 

818 

882 

880 

831 

819 

883 

881 

832 

804 

884 

882 

833 

806 

885 

853 

833  (a) 

807 

886 

894 

834 

827 

886  (a) 

897 

839 

839 

887 

902 

840 

840 

888 

905 

841 

841 

888  (a) 

901 

842 

842 

889 

906 
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SECTIONS  OF  CODE  OF  1882. 


Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

890 

907 

939 

971 

891 

898 

940  (a) 

972,  973 

891  (a) 

888 

941 

979 

892 

912 

942 

980 

893 

913 

943 

981 

894 

914 

943  (b) 

983 

896 

899 

943  (c) 

993 

897 

908 

943  (d) 

985 

898 

909 

943  (e) 

992 

899 

911 

943  (f) 

994 

902 

918 

943  (g) 

995 

903 

919 

944 

996 

904 

920 

945 

997 

905 

921 

946 

998 

906 

922 

947 

999 

907 

923 

948 

1000 

908 

924 

949 

1001 

909 

924 

950 

1002 

910 

924 

951 

1003 

911 

925 

952 

1004 

912 

926 

953 

1005 

913 

927 

954 

1006 

914 

928 

955 

1007 

915 

929 

956 

1008 

917 

931 

957 

1008 

918 

932 

958 

1009 

919 

933 

959 

1010 

920 

934 

959  (a) 

1011 

921 

828 

959  (b) 

1012 

923 

829 

959  (c) 

1013 

923  (a) 

831 

960 

1014 

923  (b) 

935 

961 

1015 

923  (c) 

936 

962 

1018 

923  (d) 

937 

963 

1020 

923  (e) 

938 

964 

1021 

924 

939 

965 

1022 

925 

830 

966 

1023 

926 

940 

967 

1024 

927 

942 

968 

1025 

928 

943 

969 

1026 

929 

944 

970 

1027 

930 

945 

971 

1028 

931 

946 

972 

1029 

932 

947 

973 

1030 

933 

948 

973(b) 

984 

934 

949 

974 

1031 

935 

950 

975 

1032 

935  (a) 

951 

976 

1033 

935  (b) 

952 

977 

1034 

936 

967 

978 

1035 

936  (a) 

968 

979 

1036 

937 

969 

980 

1037 

938 

970 

!)S1 

1038 

SECTIONS  OF  CODE  OF  1882. 
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Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

982 

1039 

1103  (aa) 

1218 

983 

1040 

1103  (bb) 

1219 

984 

1041 

1103  (cc) 

1220 

985 

1042 

1103  (dd) 

1221 

986 

1043 

1103  (ee) 

1222 

987 

1044 

1103  (gg) 

1195 

988 

1045 

1103  (hh) 

1196 

989 

1046 

1103  (ii) 

1197 

990 

1047 

1103  (jj) 

1198 

991 

1048 

1103  (kk) 

1199 

992 

1049 

1103  (oo) 

1202 

993 

1050 

1103  (pp) 

1203 

994 

1051 

1103  (ss' 

1149 

995 

1052 

1131 

1183 

996 

1053 

1132 

1184 

997 

1054 

1133 

1185 

998 

1055 

1134 

1186 

999 

1056 

1135 

1187 

1000 

1057 

1136 

1188 

1001 

1058 

1137 

1189 

1002 

1059 

1138 

1190 

1003 

1060 

1139 

1191 

1004 

1061 

1140 

1192 

1005 

1062 

1141 

1193 

1006 

1063 

1143 

1165 

1007 

1064 

1145 

1166 

1008 

1065 

1146 

1167 

1009 

1066 

1162 

1229 

1010 

1067 

1163 

1224 

1011 

1068 

1164 

1230 

1012 

1069 

1165 

1231 

1013 

1019 

1166 

1225 

1016 

1016 

1167 

1226 

1040(a) 

1070 

1168 

1227 

1040  (b) 

1071 

1169 

1232 

1040  (c) 

1072 

1170 

1233 

1040  (d) 

1073 

1171 

1234 

1040  (e) 

1074 

1172 

1235 

1040  (f) 

1075 

1173 

1236 

1040  (g) 

1076 

1174 

1237 

1046 

165 

1175 

1238 

1047 

167 

1176 

1239 

1048 

166,  168 

1177 

1228 

1049 

169 

1178 

1223 

1050 

170 

1180 

1150 

1051 

171 

1187 

1151 

1103  (b) 

1104 

1188 

1152 

1103  (p) 

1142 

1189 

1153 

1103  (q) 

1143 

1190 

1154 

1103  (s) 

1144 

1191 

1155 

1103  (v) 

1159 

1192 

1271 

,  1103  (w) 

1160 

1193 

1272 

1103  (y) 

1164 

1196 

1284 

XXX 


SECTIONS  OF  CODE  OF  1882. 


Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

1197 

1285 

1285 

69 

1190 

1286 

1286 

70 

1202 

1291 

1287 

71 

1203 

1292 

•  1288 

72 

1204 

1293 

1289 

73 

1205 

1294 

1290 

74 

1206 

1295 

1291 

75 

1208 

1296 

1292 

76 

1209 

1297 

1293 

77 

1210 

1298 

1295 

78 

1211 

1299 

1296 

79 

1212 

1304 

1297 

80 

1213 

1305 

1298 

81 

1214 

1306 

1299 

72  (10) 

1215 

1307 

1301 

82 

1216 

1308 

1305 

83 

1217 

1309 

1306 

84 

1218 

1310 

1307 

85 

1219 

1311 

1308 

86 

1220 

1312 

1309 

87 

1221 

1313 

1310 

88 

1222 

1314 

1311 

89 

1223 

1315 

1312 

90 

1224 

1316 

1313 

91 

1225 

1317 

1314 

92 

1226 

1318 

1315 

93 

1227 

1319 

1316 

94 

1229 

1320 

1317 

95 

1230 

1321 

1318 

96 

1231 

1322 

1319 

97 

1232 

1323 

1320 

98 

1233 

1324 

1321 

99 

1234 

1325 

1322 

100 

1235 

1326 

1323 

101 

1235  (a) 

1327 

1324 

102   . 

1235  (b) 

1328 

1325 

103 

1235  (c) 

1329 

1326 

104 

1235  (d) 

1330 

1327 

105 

1235  (e) 

1331 

1328 

106 

1236 

1332 

1330 

109 

1237 

1333 

1331 

110 

1238 

1334 

1332 

111 

1239 

1335 

1334 

112 

1240 

1336 

1335 

325 

1241 

1337 

1336 

326 

1242-1275 

1338-1408 

1337 

327 

1275(b) 

1397 

1338 

328 

1276 

32 

1340 

329 

1277 

33 

1341 

1409 

1281 

34 

1342 

1410 

1282 

66 

1344 

1411 

1283 

67 

1344  (a) 

1416 

1284 

68 

1344  (b) 

1412 

SECTIONS  OF  CODE  OF  1882. 
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Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

1344  (c) 

1413 

1409  (b) 

1478 

1344  (d) 

1414 

1409  (c) 

1479 

1344  (e) 

1415 

1409  (d) 

1480 

1345 

1417 

1409  (f) 

1481 

1346 

1418 

1410 

1504 

1347 

1419 

1411 

1505 

1348 

1420 

1413 

1507 

1349 

1421 

1414 

1508 

1350 

1422 

1415 

1509 

1351 

1427 

1417  (a) 

1510 

1352 

1428 

1419 

1519 

1353 

1429 

1420 

1536 

1354 

1430 

1421 

1537 

1354  (4) 

1431 

1422 

1538 

1355 

1432 

1423 

1539 

1356 

1433 

1424 

1540 

1356  (a) 

1434 

1425 

3562 

1357 

1435 

1426 

3563 

1357  (a) 

1436 

1427 

1742 

1358 

1437 

1428 

1743 

1359 

1438 

1429 

1744 

1360 

1439 

1430 

1745 

1361 

1440 

1431 

1751 

1362 

1441 

1432 

1746 

1363 

1442 

1433 

1747 

1364 

1443 

1434 

1748 

1365 

1444 

1435 

1749 

1368 

1445 

1436 

1750 

1369 

1446 

1437 

1756 

1370 

1447 

1438 

1757 

1371 

1448 

1439 

1758 

1372 

1449 

1440 

1759 

1373 

1450 

1441 

1760 

1374 

1451 

1442 

1761 

1375 

1457 

1443 

1762 

1376 

1458 

1444 

1763 

1377 

1459 

1444  (a) 

1764 

1378 

1460 

1445 

1766 

1379 

1461 

1446 

1767 

1380 

1462 

1447 

1768 

1381 

1463 

1448 

1771 

1382 

1464 

1449 

1772 

1383 

1465 

1450 

1773 

1384 

1466 

1451 

1774 

1385 

1467 

1452 

1775 

1386 

1468 

1455 

1777 

1387 

1469 

1455  (a) 

1781 

1388 

1470 

1455  (c) 

1782 

1389 

1471 

1455  (d) 

1783 

1390 

1472 

1455  (e) 

1784 

1391 

1473 

1455  (f) 

1785 

1392 

1474 

1455  (g) 

1786 

1393 

1475 

1455  (h) 

1787 

XXX11 
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Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

1455  (i) 

1788 

1511 

1664 

1460 

1631 

1514 

1665 

1461 

1632 

1515 

1666 

1462 

1633 

1518 

1667 

1463 

2291 

1519 

1668 

1464 

2292 

1521 

1669 

1465 

1476 

1522 

1670 

1465  (a) 

1789 

1523 

1671 

1465  (c) 

1791 

1524 

1672 

1465  (d) 

1792 

1525 

1673 

1465  (e) 

1793 

1526 

1674 

1465  (f) 

1794 

1527 

1675 

1465  (k) 

1795 

1528 

1676 

1465  (1) 

1796 

1529 

1677 

1465  (m) 

1797 

1530 

1678 

1465  (n) 

1798 

1531 

1679 

1465  (o) 

1799 

1532 

1680 

1472 

1955 

1533 

1681 

1473 

1956 

1534 

1682 

1474 

1957 

1536 

1684 

1475 

1958 

1537 

1685 

1476 

1959 

1538 

1686 

1477 

1960 

1539 

1687 

1478 

1961 

1540 

1688 

1479 

1962 

1541 

1689 

1480 

1963 

1542 

1690 

1481 

1964 

1553  (c) 

1557 

1482 

1965 

1553  (f) 

1558 

1483 

1966 

1554 

1621 

1484 

1967 

1555 

1623 

14  °5 

1969 

1556 

1624 

1486 

1970 

1557 

1625 

1487 

1971 

1558 

1626 

1488 

1972 

1559 

1627   • 

1489 

1973 

1560 

1628 

1490 

1974 

1561 

1629 

1491 

1975 

1562 

1630 

1492 

1976 

1563 

1600 

1493 

1977 

1563  (a) 

1591 

1494 

1978 

1564 

1592 

1495 

1980 

1564  (a) 

1593 

1497 

498 

1565 

1594 

1498 

499 

1565  (a) 

1595 

1499 

500 

1567 

1596 

1500 

501 

1568 

1597 

1501 

502 

1569 

1598 

1502 

503 

1570 

1599 

1503 

505 

1577 

1588 

1503  (a) 

507 

1578 

1588 

1504 

1651 

1579 

1588 

1506 

1661 

1580 

1531 

1507 

1662 

1581 

1532 

1510 

1663 

1584 

1533 

SECTIONS  OF  CODE  OF  1882. 
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Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

1586 

1534 

1660 

1814 

1587  (a) 

1634 

1661 

1816 

1588 

1635 

1662 

1817 

1589 

1636 

1663 

1818 

1590 

1637 

1665 

1819 

1591 

1638 

1666 

1820 

1592   . 

1639 

1667 

1821 

1593 

3546 

1668 

1822 

1599 

1601,  1602 

1669 

1823 

1600 

1603 

1670 

1831 

1601 

1604 

1671 

1832 

1602 

1605 

1672 

1833 

1603 

1606 

1672  (a) 

719 

1604 

1607 

1672  (b) 

720 

1605 

1608 

1672  (c) 

721 

1606 

1609 

1672  (d) 

722 

1607 

1610 

1672  (f) 

754 

1608 

1611 

1673 

1834 

1609 

1612 

1674 

1835 

1610 

1613 

1675 

1846 

1611 

1614 

1675  (a) 

1849 

1612 

1615 

1676 

2350 

1613 

1616 

1676  (b) 

2363 

1614 

1617 

1677 

2364 

1615 

1618 

1678 

1851 

1616 

1619 

1679 

1852 

1617 

1620 

1679  (a) 

1866 

1620 

1710 

1679  (c)  • 

1867 

1621 

1711 

1679  (d) 

1868 

1627 

2294 

1679  (e) 

1869 

1628 

2295 

1680 

1861         .1 

1631 

1640 

1681 

1879 

1632 

1641 

1682 

1880 

1634 

1647 

1683 

1881 

1635 

1648 

1684 

1882 

1636 

1649 

1685 

1883 

1637 

1650 

1686 

1884 

1639 

281 

1687 

1885 

1640 

282 

1688 

1886 

1641 

283 

1689 

1887 

1642 

284 

1690 

1824 

1644 

285 

1691 

1825 

1645 

286 

1692 

1826 

1646 

287 

1693 

1827 

1647 

288 

1694 

1828 

1651 

1802 

1695 

1829 

1652 

1803 

1696 

1830 

1654 

1808 

1697 

2410 

1655 

1809 

1698 

2411 

1656 

1810 

1699 

2412 

1657 

1811 

1700 

2413 

1658 

1812 

1701 

2414 

1659 

1813 

1702 

2416 

(8) 
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SECTIONS  OF  CODE  OF  1882. 


Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

1703 

2417 

1756 

2476 

1704 

2418 

1757 

2477 

1705 

2419 

1758 

2478 

1706 

2420 

1759 

2479 

1707 

2421 

1761 

3354 

1708 

2422 

1762  (see  2484) 

3355 

1709 

2423 

1763 

4687 

1710 

2424 

1764 

4689 

1711 

2425 

1765 

4690 

1712 

2426 

1766 

4691 

1713 

2427 

1767 

4692 

1714 

2428 

1768 

4693 

1715 

2429 

1769 

4694 

1716 

2430 

1770 

4695 

1717 

2432 

1771 

4696 

1718 

2433 

1775 

2480   • 

1719 

2434 

1776 

2481 

1720 

2435 

1777 

2482 

1721 

2436 

1778 

2483 

1722 

2437 

1779 

2484 

1723 

2441 

1780 

2485 

1724 

2442 

1781 

2486 

1725 

2443 

1782 

2487  ■ 

1726 

2444 

1783 

2488 

1727 

2445 

1784 

2489 

1728 

2447 

1785 

2490 

1729 

2448 

1786 

2493 

1730 

2449 

1787 

2494 

1731 

2450 

1787  (a) 

2495 

1732 

2451 

1787  (b) 

2496 

1733 

2452 

1788 

2497 

1734 

2454 

1789 

2498 

1735 

2455 

1790 

2499 

1736 

2456 

1791 

2500 

1737 

2457 

1792 

2501 

1738 

2458 

1793 

2502 

1739 

2459 

1794 

2503 

1740 

2460 

1795 

2504 

1741 

2461 

1796 

2506 

1742 

2462 

1797 

2507 

1743 

2463 

1798 

2508 

1744 

2464 

1799 

2509 

1745 

2465 

1800 

2510 

1746 

2466 

1801 

2511 

1747 

2467 

1802 

2512 

1748 

2468 

1803 

2513 

1749 

216!) 

1804 

2514 

1750 

2470 

1805 

2515 

1751 

2471 

1806 

2516 

1 752 

2472 

1807 

2517 

1753 

2473 

1808 

2518 

1754 

2474 

1809 

2520 

1755 

2475 

1809  (n) 

2519 

SECTIONS  OF  CODE  OF  1882. 


XXXV 


Number  of  Section 

Number  of  Section 

i 
Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

1810 

2526 

1864 

2582 

1811 

2527 

1864  (a) 

2583 

1812 

2528 

1865 

2588 

1813 

2529 

1866 

2589 

1814 

2530 

1867 

2590 

1815 

2531 

1868 

2591 

1816 

2532 

1869 

2592 

1817 

2533 

1870 

2593 

1818 

2534 

1871 

2598 

1819 

2535 

1872 

2601 

1820 

2537 

1873 

2602 

1821 

2538 

1874 

2603 

1822 

2539 

1875 

2604 

1823 

2540 

1876 

2605 

1824 

2541 

1879 

2599 

1825 

2542 

1880 

2600 

1826 

2543 

1881 

2606 

1827 

2544 

1882 

2607 

1828 

2547 

1883 

2608 

1829 

2548 

1884 

2609 

1830 

2549 

1885 

2619 

1832 

2550 

1886 

2620 

1833 

2551 

1887 

2626 

1834 

2552 

1888 

2627 

1835 

2553 

1889 

2628 

1836 

2554 

1890 

2629 

1837 

2555 

1891 

2630 

1838 

2556 

1892  • 

2631 

1839 

2557 

1893 

2632 

1840 

2558 

1894 

2633 

1841 

2559 

1895 

2634 

1842 

2560 

1896 

2635 

1843 

2561 

1897 

2636 

1844 

2562 

1898 

2637 

1845 

2563 

1899 

2638 

1846 

2564 

1900 

2639 

1847 

2565 

1901 

2640 

1848 

2566 

1902 

2641 

1849 

2567 

1903 

2642 

1850 

2568 

1904 

2643 

1851 

2569 

1905 

2644 

1852 

2570 

1906 

2646 

1853 

2571 

1907 

2647 

1854 

2572 

1908 

2650 

1855 

2573 

1909 

2651 

1856 

2574 

1910 

2652 

1857 

2575 

1911 

2653 

1858 

2576 

1912 

2654 

1859 

2577 

1913 

2655 

1860 

2578 

1914 

2656 

1861 

2579 

1915 

2657 

1862 

2580 

1916 

2658 

1863 

2581 

1917 

2659 

XXXVI 


SECTIONS  OF  CODE  OF  1882. 


Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

1918 

2660 

1970 

5432 

1919 

2661 

1971 

2775 

1920 

2662 

1972 

2787 

1921 

2663 

1973 

2791 

1922 

2664 

1974 

2792 

1923 

2665 

1975 

2793 

1924 

2666 

1976  . 

2794 

1925 

2667 

1977 

2795 

1926 

2668 

1978 

2800 

1927 

2669 

1979 

2801 

1928 

2670 

1980 

2804 

1929 

2671 

1981 

2805 

1930 

2672 

1982 

2806 

1931 

2673 

1983 

2807 

1932 

2674 

1984 

2808 

1933 

2675 

1985 

2809 

1934 

2677 

1986 

2810 

1935 

2678 

1987 

2812 

1936 

2676 

1988 

2813 

1937 

2679 

1989 

2814 

1938 

2680 

1990 

2815 

1939 

2681 

1991 

2816 

1940 

2682 

1991  (a) 

2817 

1941 

2683 

1992 

2818 

1942 

2684 

1993 

2819 

1943 

2685 

1994 

2788 

1944 

2686 

1995 

2821 

1945 

2687 

1996 

2822 

1946 

2688 

1997 

2823 

1947 

2689 

1998 

2824 

1948 

2690 

1999 

2825 

1949 

2691 

2000 

2789 

1950 

2693 

2001 

2826 

1951 

2694 

2002 

2827 

1952 

2695 

2003 

2828 

1953 

2697 

2004 

2829 

1954 

2723 

2005 

2830 

1955 

2724. 

2006 

2831 

1955  (a) 

2776 

2006  (a) 

2832 

1956 

2726 

2007 

2833 

1957 

2727 

2008 

2834 

1958 

2728 

2009 

2835 

1959 

2729 

2010 

2836 

1960 

2730 

2010  (a) 

2837 

1961 

2731 

2011 

2838 

1962 

2732 

2012 

2839 

1963 

2733 

2013 

2840 

1964 

2734 

2016  (a) 

2841 

1965 

2739 

2019 

2842 

1966 

2740 

2022 

2843 

1967 

2741 

2023 

2845 

1968 

2742 

2024 

2846 

1969 

2771 

2025 

2847 

SECTIONS  OF  CODE  OF  1882. 


XXXVll 


Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

2026 

2848 

2068 

2276 

2027 

2849 

2069 

2278 

2028 

2850 

2070 

2279 

2029 

2851 

2071 

2280 

2030 

2852 

2072 

2281 

2031 

2853 

2073 

2282 

2032 

2854 

2074 

2284 

2033 

2855 

2075 

2285 

2034 

2856 

2076 

2286 

2035 

2857  ' 

2077 

2287 

2036 

2858 

2078 

2293  . 

2037 

2859 

2079 

2289 

2038 

2860 

2080 

2290 

2038  (a) 

2861 

2081 

2288 

2039 

2862 

2082 

2296 

2039  (a) 

2863 

2083 

2297 

2039  (bj 

2864 

2084 

2298 

2039  (c) 

2865 

2084  (a) 

2303 

2040 

2866 

2084  (b) 

2304 

2041 

2867 

2084  (c) 

2305 

2042 

2868 

2084  (d) 

2306 

2043 

2869 

2085  . 

2903 

2044 

2870 

2086 

2904 

2045 

2871 

2087 

2905 

2046 

2872 

2088 

2906 

2046  (a) 

2873 

2089 

2907 

2048  (a) 

2874 

2090 

2908 

2049 

2875 

2091  ' 

2909 

2050 

2876 

2092 

2910 

2051 

2877 

2093 

2911 

2052 

2879 

2094 

2912 

2053 

2880 

2095 

2913 

2054 

2882 

2096 

2914 

2055 

2883 

2097 

2915 

2056 

2884 

2098 

2916 

2057 

2885 

2099 

2917 

2057  (a) 

2886 

2100 

2918 

2057  (b) 

2888 

2101 

2919 

2057  (c) 

'2889 

2102 

2920 

2057  (d) 

2890 

2103 

2921 

2057  (e) 

2891 

2104 

2922 

2057  (f) 

2892 

2105 

2923 

2057  (g) 

2893 

2106 

2924 

2058 

2894 

2107 

2925 

2059 

2895 

2108 

2926 

2060 

2897 

2109 

2927 

2061 

2898 

2110 

2928 

2062 

2899 

2111 

2929 

2063 

2900 

2112 

2930 

2064 

2896 

2113 

2931 

2065 

2263 

2114 

2932 

2066 

2264 

2115 

2933 

2067 

2?36 

2116 

2934 

XXXV111 


SECTIONS  OF  CODE  OF  1882. 


Number  of  Section 
in  Code  of  1882. 

Number  of  Section  ' 
in  this  Code. 

Number  of  Section 
in  Code  of  1882. 

Number  of  Section 
in  this  Code. 

2117 

2935 

2171 

2990 

2118 

2936 

2172 

2991 

2119 
2120 

2937 
2938 

2173 
2174 

2992 
2993 

2121 

2939 

2175 

2994 

2122 

2940 

2176 

2995 

2123 

2941 

2177 

2996 

2124 

2943 

2178 

2997 

2125 

2944 

2179 

2999 

2126 

2945 

2180 

3000 

2127 
2128 

2946 
2947 

2181 
2182 

3001 
3002 

2129 

2948 

2183 

3003 

2130 

2949 

2184 

3004 

2131 

2950 

2185 

3009 

2132 

2951 

2186 

3010 

2133 

2952 

2187 

3011 

2135 

2953 

2188 

3012 

2136 

2954 

2189 

3013 

2137 

755,  2955 

2190 

3014 

2138 

2956 

2191 

3018 

2139 

2957 

2192 

3019 

2140 

2958 

2193 

3020 

2141 

2959 

2194 

3021 

2142 

2960 

2195 

3022 

2143 

2961 

2196 

3023 

2144 

2962 

2197 

3024 

2145 

2963 

2198 

3025  . 

2146 

2964 

2199 

3026 

2147 

2965 

2200 

3027 

2148  • 
2149 

2966 
2967 

2201 
2202 

3029 
2610,  3030 

2150 

2968 

2203 

3031 

2151 

2969 

2204 

3032 

2152 

2970 

2205 

3033 

2153 
2154 
2155 

2971 
2972 
2973 

2206 
2207 
2208 

3034 
3035 
3036 

2156 

2974 

2209 

3037 

2157 
2158 

2975 
2976 

2210 
2211 

3038 
3039 

2159 

2977 

2212 

3040 

2160 
2161 

2979 
2980 

2213 
2214 

3041 
3042 

2162 

2981 

2215 

3043 

2163 

2982 

2216 

3044 

2164 

2983 

2217 

3016 

2165 
2166 

2984 
2985 

2218 
2219 

3045 
3049 

2167 
2168 

2986 
2987 

2220 
2221 

3050 
3051 

2169 

2988 

2222 

3052 

2170 

2989 

2223 

3053 

SECTIONS  OF  CODE  OF  1882. 


XXXIX 


Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

2224 

3054 

2277 

3113 

2225 

3055 

2278 

3114 

2226 

1456,  3056 

2279 

3115 

2227 

3057 

2280 

3117 

2228 

3058 

2281 

3119 

2229 

3059 

2282 

3121 

2230 

3060 

2283 

3122 

2231 

3061 

2284 

3123 

2232 

3062 

2285 

3124 

2233 

3063 

2286 

3125 

2234 

3064 

2287 

3126 

2235 

3065 

2288 

3128 

2236 

3067 

2289 

3131 

2237 

3070 

2290 

3132 

2238 

3071 

2291 

3133 

2239 

3072 

2292 

3134 

2240 

3073 

2293 

3135 

2241 

3074 

2294 

3136 

2242 

3075 

2295 

3137 

2243 

3076 

2296 

3138 

2244 

3077 

2297 

3139 

2245 

3080 

2298 

3140 

2246 

3081 

2299 

3141 

2247 

3082 

2300 

3142 

2248 

3083 

2301 

3143 

2249 

3084 

2302 

3144 

2250 

3085 

2303 

3145 

2251 

3086 

2304 

3146 

2252 

3087 

2305 

3148 

2253 

3088 

2306 

3149 

2254 

3089 

2307 

3150 

2255 

3090 

2308 

3151 

2256 

3091 

2309 

3152 

2257 

3092 

2310 

3153 

2258 

3093 

2311 

3154 

2259 

3094 

2312 

3155 

2260 

3095 

2313 

3156 

2261 

3096 

2314 

3157 

2262 

3097 

2315 

3158 

2263 

3098 

2316 

3159 

2264 

3099 

2317 

3161 

2265 

3100 

2318 

3162 

2266 

3101 

2319 

3163 

2267 

3102 

2320 

3164 

2268 

3103 

2321 

3165 

2269 

3104 

2322 

3166 

2270 

3105 

2323 

3167 

2271 

3106 

2324 

3168 

2272 

3108 

2325 

3169 

2273 

3109 

2326 

3170 

2274 

3110 

2327 

3172 

2275 

3111 

2328 

3173 

2276 

3112 

2329 

3179 

xl 


SECTIONS  OF  CODE  OF  1882. 


Number  of  Section 
in  Code  of  1882. 

Number  of  Section 
in  this  Code. 

Number  of  Section 
in  Code  of  1882. 

Number  of  Section 
in  this  Code. 

2330 

3180 

2384 

3243 

2331 

3182 

2385 

3244 

2332 

3183 

2386 

3245 

2333 

3184 

2387 

3246 

2334 

3185 

2388 

3247 

2335 

3186 

2389 

3248 

2336 

3187 

2390 

3249 

2337 

3188 

2391 

3250 

2338 

3189 

2392 

3251 

2339 

3190 

2393 

3252 

2340 

3191 

2394 

3253 

2341 

3192 

2395 

3254 

2342 

3193 

2396 

3255 

2343 

2353 

2397 

3256 

2344 

2354 

2398 

3257 

2345 

2355,  3194 

2399 

3258 

2346 

2356 

2400 

3259 

2347 

2357 

2401 

3260 

2348 

3208 

2402 

3261 

2349 

3209 

2403 

3262 

2350 

3210 

2404 

3263 

2351 

3211 

2405 

3264 

2352 

3212 

2406 

3265 

2353 

3213 

2407 

3266 

2354 

3214 

2408 

3267 

2355 

3215 

2409 

3268 

2357 

3216 

2411 

3269 

2358 

3217 

2412 

3270 

2359 

3218 

2413 

3271 

2360 

3219 

2414 

3272 

2361 

3220 

2415 

3273 

2362 

3221 

2416 

3274 

2363 

3222 

2417 

3275 

2364 

3223 

2418 

3276 

2365 

3224 

2419 

3277 

2366 

3225 

2420 

3278 

2357 

3226 

2421 

3279 

2368 

3227 

2422 

3280 

2369 

3228 

2423 

3281 

2370 

3229 

2424 

3282 

2371 

3230 

2425 

3283 

2372 

3231 

2426 

3284 

2373 

3232 

2427 

3285 

2374 

3233 

2428 

3286 

2375 

3234 

2429 

3287 

2376 

3235 

2430 

3288 

2377 

3236 

2431 

3289 

2378 

3237 

2432 

3290 

2379 

3238 

2433 

3291 

2380 

3239 

2434 

3292,  3293 

2381 

3240 

2435 

3294 

2382 

3241 

2435  (a) 

3297 

23K3 

3242 

2436 

3295 

SECTIONS  OF  CODE  OF  1882. 


xli 


Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

2437 

3296 

2491 

3364 

2438 

3307 

2492 

3365 

2439 

3308 

2493 

3366 

2440 

3309 

2494 

3367 

2441 

3310 

2495 

3390 

2442 

3311 

2496 

3391 

2444 

3312 

2497 

3392 

2445 

3313 

2498 

3372 

2446 

3314 

2499 

3370 

2447 

3315 

2500 

3371 

2448 

3316 

2502 

3393 

2449 

3317 

2503 

3394 

2450 

3318 

2504 

3395 

2451 

3319 

2505 

3396 

2452 

3320 

2506 

3397 

2453 

3321 

2507 

3398 

2454 

3322 

2508 

3399 

2455 

3323 

2509 

3400 

2456 

3324 

2510 

3401 

2457 

3325 

2511 

3402 

2458 

3326 

2512 

3403 

2459 

3327 

2513 

3404 

2460 

3328 

2514 

3405 

2461 

3329 

2515 

3406 

2462 

3330 

2516 

3407 

2463 

3332 

2517 

3408 

2464 

3333 

2518 

3409 

2465 

3334 

2519 

3410 

2466 

3335 

2520 

3411 

2467 

3336 

2521 

3412 

2468 

3338 

2522 

3413 

2469 

3339 

2523 

3414 

2470 

3340 

2524 

3415 

2471 

3341 

2525 

3416 

2472 

3342 

2526 

3417 

2473 

3343 

2527 

3418 

2474 

3344 

2528 

3419 

2475 

3345 

2529 

3420 

2476 

3346 

2530 

3421 

2477 

3347 

2531 

3422 

2478 

3348 

2532 

3423 

2479 

3349 

2533 

3424 

2480 

3350 

2534 

3425 

2481 

3351 

2535 

3426 

2482 

3352 

2536 

3427 

2483 

3353 

2537 

3428 

2484  (see  1762) 

3355 

2538 

3429 

2485 

3357 

2539 

3430 

2486 

3358 

2540 

3431 

2487 

3359 

2541 

3432 

2488 

3360 

2542 

3433 

2489 

3362 

2543 

3434 

2490 

3363 

2544 

3435 

xlii 


SECTIONS  OF  CODE  OF  1882. 


Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

2545 

3436 

2597 

3492 

2546 

3437 

2598 

3493 

2547 

3438 

2599 

3494 

2548 

3439 

2600 

3495 

2549 

3440 

2601 

3496 

2550 

3441 

2602 

3497 

2551 

3442 

2603 

3498 

2552 

3443 

2604 

3499 

2553 

3444 

2605 

3500 

2554 

3445 

2606 

3509 

2555 

3446 

2607 

3510 

2556 

3447 

2608 

3511 

2557 

3448 

2609 

3512 

2558 

3449 

2610 

3515 

2559 

3450 

2611 

3516 

2559  (a) 

3451 

2612 

3519 

2560 

3452 

2613 

3520 

2561 

3454 

2614 

3521 

2562 

3455 

2615 

3522 

2563 

3456 

2616 

3523 

2564 

3457 

2617 

3524 

2565 

3458 

2618 

3525 

2566 

3459 

2619 

5446 

2567 

3460 

2620 

5447 

2568 

3461 

2621 

5448 

2569 

3462 

2622 

5449 

2570 

3464 

2623 

5450 

2571 

3465 

2624 

5451 

2572 

3466 

2625 

5452 

2573 

3467 

2626 

5430 

2574 

3468 

2627 

5453 

2575 

3469 

2628 

5454 

2576 

3470 

2628  (a) 

5458 

2577 

3471 

2628  (b) 

4216 

2578 

3473 

2629 

3526 

2579 

3474 

2630 

3527 

2580 

3475 

2631 

3529 

2581 

3476 

2632 

3530 

2582 

3477 

2633 

3532 

2583 

3478 

2634 

3533 

2584 

3479 

2635 

3534 

2585 

3480 

2636 

3535 

2586 

3481 

2637 

3536 

2587 

3482 

2638 

3537 

2588 

3483 

2639 

3538 

2589 

3484 

2640 

3540 

2590 

3485 

2641 

3541 

2591 

3486 

2642 

3542 

2592 

3487 

2643 

3544 

2593 

3488 

2644 

3545 

2594 

3489 

2645 

3547 

2595 

3490 

2646 

3548 

2596 

3491 

2647 

3549 

SECTIONS  OF  CODE  OF  1882. 
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Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

2648 

3550 

2703 

3614 

2649 

3552 

2704 

3616 

2650 

3553 

2705 

3618 

2651 

3555 

2706 

3620 

2652 

3556 

2706  (a) 

3622 

2653 

3558 

2707 

3623 

2654 

3559 

2708 

3624 

2655 

3560 

2709 

3625 

2656 

3561 

2710 

3626 

2657 

3564 

2711 

3627 

2658 

3565 

2712 

3628 

2659 

3566 

2713 

3630 

2660 

3567 

2714 

3631 

2661 

3568 

2715 

3632 

2662 

3569 

2716 

3633 

2663 

3570 

2717 

3634 

2664 

3571 

2718 

3635 

2666 

3572 

2719 

3636 

2667 

3573 

2720 

3637 

2668 

3574 

2721 

3638 

2669 

3575 

2722 

3639 

2670 

3576 

2723 

3640 

2671 

3577 

2724 

3641 

2672 

3578 

2725 

3643 

2673 

3579 

2726 

3644 

2674 

3580 

2727 

3645 

2675 

3581 

2728 

3646 

2677 

3582 

2729 

3647 

2678 

3583 

2731 

3618 

2679 

3584 

2732 

3649 

2680 

3585 

2733 

3650 

2681 

3586 

2734 

3651 

2682 

3588 

2735 

3652 

2683 

3589 

2736 

3653 

2684 

3591 

2737 

3654 

2685 

3592 

2738 

3655 

2686 

3593 

2739 

3656 

2687 

3594 

2740 

3657 

2688 

3595 

2741 

3658 

2689 

3598 

2742 

3659 

2690 

3599 

2743 

3660 

2691 

3601 

2744 

3661 

2692 

3602 

2745 

3662 

2693 

3603 

.  2746 

3663 

2694 

3604 

2747 

3664 

2695 

3605 

2748 

3665 

2696 

3606 

2749 

3666 

2697 

3607 

2750 

3668 

2698 

3608 

2751 

3669,  4029 

2699 

3609 

2752 

3670 

2700 

3610 

2753 

3671 

2701 

3611 

2754 

3672 

2702 

3612 

2755 

3673 

xliv 


SECTIONS  OF  CODE  OF  1882. 


Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

2756 

3674 

2822 

2118 

2757 

3675 

2823 

2119 

2773 

3676 

2824 

2120 

2774 

3677 

2825 

2121 

2775 

3681 

2826 

2122 

2776 

3682 

2827 

2123 

2777 

3683 

2828 

2124 

2778 

3685 

2829 

2125 

2779 

3686 

2830 

2126 

2780 

3687 

2831 

2127 

2781 

3688 

2832 

2128 

2782 

3691 

2833 

2129 

2783 

3692 

2834 

2130  " 

2783(a) 

3693 

2835 

2131 

2783  (b) 

3679 

2836 

2134 

2784 

3680 

2837 

2135 

2785 

3694 

2838 

2136 

2786 

3695 

2839 

2137 

2787 

3696 

2840 

2138 

2788 

3697 

2841 

2139 

2789 

3698 

2850 

2140 

2790 

3699 

2851 

3701 

2791 

3700  • 

2852 

3702 

2792 

3689 

2853 

3703 

2793 

3690 

2854 

3704 

2794   ,  • 

2089 

2855 

3705 

2795 

2090 

2856 

3706 

2796 

2091 

2857 

3707 

2797 

2092 

2858 

3709 

2798 

2093 

2859 

3710 

2799 

2094 

2860 

3712 

2800 

2095 

.  2861 

3714 

2801 

2096 

2862 

3715 

2802 

2097 

2863 

3716 

2803 

2098 

2864 

3717 

2804 

2099 

2865 

3718 

2805 

2100 

2866 

3719 

2806 

2101 

2867 

3720 

2807 

2102 

2868 

3721 

•2808 

2103 

2869 

3722 

2809 

2104 

2870 

3724 

2810 

2105 

2871 

3725 

2811 

2106 

2872 

3726 

2812 

2107 

2873 

3727 

2813 

2108 

2874 

3728 

2814 

2109 

2875 

3729 

2815 

2111 

2876 

3730 

2816 

2112 

2877 

3731 

2817 

2113 

2878 

3732 

2818 

2114 

2879 

3733 

2819 

2115 

2880 

3734 

2820 

2116 

2881   ' 

3735 

2821 

2117 

2882 

3736 

SECTIONS  OF  CODE  OF  1882. 
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Number  of  Seetion 
in  Code  of  1882. 

Number  of  Section 
in  this  Code. 

Number  of  Section 
in  Code  of  1882. 

Number  of  Section 
in  this  Code. 

2883 

4474 

2934 

3788 

2884 

4475 

2935 

3789 

2885 

4476 

2936 

3790 

2886 

4477 

2937 

3791 

2887 

4478 

2938 

3792 

2888 

4479 

2939 

3793 

2889 

4480 

2940 

3794 

2890 

4481 

2941 

3795 

2891 

4482 

2942 

3796 

2892 

4483 

2943 

3797 

2893 

4484 

2944 

3798 

2894 

3737 

2945 

3800 

2895 

3739 

2946 

3801 

2896 

3740 

2947 

3803 

2897 

3741 

2948 

3804 

2898 

3743 

2949 

3805 

2899 

3745 

2950 

3806 

2900 

3746 

2951 

3807 

2901 

3747 

2952 

3808 

2902 

3748 

2953 

3809 

2903 

3749 

2954 

3810 

2904 

3750 

2955 

3811 

2905 

3751 

2956 

3812 

2906 
2907 

3753 
3754 

2957 
2958 

3813 
3814 

2908 

3755 

2959 

3815 

2909 

3756 

2960 

3816 

2910 
2911 

3757 

3758 

2961 
2962 

3817 
3818 

2912 

3759 

2963 

3820 

2913 

3760 

2964 

3821 

2914 

3761 

2965 

3822 

2914  (a) 
2915 

3764 
3765 

2966 
2967 

3823 

3825 

2916 

3766 

2968 

3826 

2917 

3767 

2969 

3827 

2918 

3768 

2971 

3828 

2919 

3770 

2972 

3830 

2920 

3771 

2973 

3831 

2922 

3772 

2974 

3832 

2923 

3774 

2975 

3833 

2924 

3775 

2976 

3834 

2925 
2925  (a) 
2925  (b) 
2926 

3776 
3777 
3778 
3779 

2977 
2978 
2979 
2980 

3837 
3838 
3839 
3840 

2927 

3780 

2981 

3841 

2928 

3781 

2982 

3843 

2929 

3783 

2983 

3844 

2930 

3784 

2984 

3845 

2931 

3785 

2985 

3846 

2932 
2933 

3786 

3787 

2986 

2987 

3847 
3848 

xlvi 


SECTIONS  OF  CODE   OF  1882. 


Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

2988 

3849 

3043 

2253 

2989 

3850 

3044 

2254 

2990 

3851 

3045 

2255 

2991 

3852 

3046 

2256 

2992 

3853 

3047 

2257 

2993 

3854 

3048 

2258 

2994 

3855 

3049 

2259 

2995 

3856 

3050 

2260  " 

2996 

3857 

3051 

3891 

2997 

3858 

3052 

3892 

2998 

3859 

3053 

3893 

2999 

3860 

3054 

3894 

3000 

3861 

3055 

3895 

3001 

3862 

3056 

3896 

3002 

3863 

3057 

3897 

3003 

3864 

3058 

3898 

3004 

3865 

3059 

3899 

3005 

3866 

3060 

3900 

3006 

3867 

3061 

3901 

3007 

3868 

3062 

3902 

3008 

3869 

3063 

3903 

3009 

3870 

3064 

3904 

3010 

3871 

3065 

3905 

3011 

3872 

3066 

3906 

3012 

3873 

3067 

3907 

3013 

3874 

3068 

3908 

3014 

3875 

3069 

3909 

3015 

3876 

3070 

3910 

3016 

3877 

3071 

3911 

3017 

3878 

3072 

3912 

3018 

3879 

3073 

3913 

3019 

3880 

3074 

3914 

3020 

3881 

3075 

3915 

3021 

3882 

3076 

3916 

3022 

2345 

3077 

3917 

3023 

2346 

3078 

3919 

3025 

3883 

3079 

3920 

3026 

3885 

3080 

3921 

3027 

3886 

3081 

3922 

3028 

3887 

3083 

3923 

3029 

3888 

3084 

3924 

3030 

3889 

3085 

3925 

3031 

3890 

3086 

3926 

3033 

2321 

3087 

3927 

3034 

2322 

3088 

3928 

3035 

2268 

3089 

3929 

3036 

2323 

3090 

3930 

3037 

2247 

3091 

3932 

3038 

2248 

3092 

3934 

3039 

2249 

3093 

3937 

3040 

2250 

3094 

3939 

3041 

2251 

3095 

3941 

3042 

2252 

3096 

3943 

SECTIONS  OF  CODE  OF  1882. 
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Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

3098 

4901 

3149  (f) 

2721 

3099 

3944 

3149  (g) 

2722   , 

3100 

3945 

3150 

4908 

3101 

3946 

3151 

3200 

3102 

3947 

3152 

3201 

3103 

3948 

3153 

4004 

3104 

3949 

3154 

4005 

3105 

3950 

3155 

4006 

3106 

3951 

3156 

4007 

3107 

3952 

3157 

4008 

3108 

3958 

3158 

4009 

3109 

3960 

3159 

4010 

3110 

3961 

3160 

4011 

3111 

3962 

3161 

4012 

3112 

3968 

3162 

4013 

3113 

3969 

3163 

4014 

3114 

3970 

3164 

4015 

3115 

3971 

3165 

4016 

3116 

3972 

3166 

4017 

3117 

3973 

3167 

4018 

3118 

3975 

3168 

4019 

3119 

3976 

3169 

4020 

3120 

3977 

3170 

4021 

3121 

3978 

3171 

4022 

3122 

3979 

3172 

4024 

3123 

3980 

3173 

4025 

3124 

3981 

3174 

4026 

3125 

3983 

3175 

4027 

3126 

3984 

3176 

4028 

3127 

3985 

3177 

4030 

3128 

3986 

3178 

4032 

3129 

3988 

3179 

4033 

3130 

3989 

3180 

4034 

3131 

3990 

3181 

4035 

3132 

3991 

3182 

2415 

3133 

3992 

3183 

4783 

3134 

3993 

3184 

4784 

3135 

3994 

3185 

4785 

3136 

3995 

3186 

4036 

3141 

3996 

3187 

4037 

3142 

3997 

3188 

4038 

3143 

3998 

3189 

4039 

3144 

3999 

3190 

4040 

3145 

4000 

3191 

4041 

3146 

4001 

3192 

4042 

3147 

4002 

3193 

3195 

3148 

4003 

3194 

3196 

3149 

4904 

3195 

3197 

3149  (a) 

2716 

3196 

3198 

3149  (b) 

2717 

3197 

3199 

3149  (c) 

2718 

3198 

4867 

3149  (d) 

2719 

3199 

4868 

3149  (e) 

2720 

3200 

4870 

xlviii 


SECTIONS  OF  CODE  OF  1882. 


Number  of  Section 
in  Code  of  1882. 

Number  of  Section 
in  this  Code. 

Number  of  Section 
in  Code  of  1882. 

Number  of  Section 
in.  this  Code. 

3201 
3202 
3203 

4876 
4877 
4878 

3256 
3257 
3258 

4938 
4939 
4940 

3204 

4879 

3259 

4941 

3205 

4880 

3260 

4942 

3206 

4881 

3261 

4944 

3208 

4882 

3262 

4946 

3208  (a) 
3209 

3209  (a) 
3210 

4883 
4884 
4885 
4913 

3263 
3263  (a) 
3264 
3265 

4947 
4987 
4510 
4511 

3211 

4924 

3266 

4512 

3212 

4925 

3267 

4513 

3213 

5540 

3268 

4514 

3213  (a) 
3214 

5543 

5558 

3269 
3270 

4515 
4516 

3215 

5599 

3271 

4517 

3217 
3218 

4926 
4915 

3272 
3273 

4518 
4519 

3219 

4916 

3274 

4520 

3220 

4920 

3275 

4521 

3223 
3224 

4921 

4922 

3276 
3277 

4522 
4523 

3225 

4923 

3278 

4524 

3226 

4886 

3279 

4525 

3227 

4887 

3280 

4526 

3228 

4888 

3281 

4527 

3229 

4889 

3282 

4528 

3230 

4890 

3283 

4529 

3231 

4891 

3284 

4530 

3232 

4892 

3285 

4531 

3233 

4894 

3286 

4532 

3234 

4895 

3287 

4533 

3235 

4896 

3288 

4534 

3236 

4898 

3289 

4535 

3237 
3238 

4899 
5494 

3290 
3291 

4536 
4537 

3239 

5495 

3292 

4538 

3240 

5496 

3293 

4539 

3241 

4340 

3294 

4540 

3242 

4342 

3295 

4541 

3243 

4343 

3296 

4542 

3244 

4344 

3297 

4543 

3245 
3246 

4345 
4332 

3297  (a) 
3298 

4544 
4545 

3247 

4333 

3299 

4546 

3248 

4334 

3300 

4547 

3250 

4929 

3301 

4548 

3251 

4930 

3302 

4549 

3252 
3253 

4931 
4932 

3303 
3304 

4550 
4551 

3254 

4933 

3305 

4552 

:W, 

4935 

3306 

4553 

SECTIONS  OF  CODE  OF  1882. 
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Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

3307 

4555 

3308 

4556 

3309 

4557 

3310 

4558 

3311 

4559 

3312 

4560 

3313 

4561 

3314 

4562 

3315 

4563 

3316 

4564 

3317 

4565 

3318 

4566 

3319 

4567 

3320 

4568 

3322 

4569 

3323 

4570 

.3324 

4571 

3325 

4572 

3326 

4573 

3327 

4574 

3328 

4575 

3329 

4576 

3330 

4577 

3331 

4578 

3332 

4960 

3333 

4973 

3334 

4974 

3335 

4981 

3336 

4982 

3337 

4983 

3338 

4984 

3339 

4985 

3340 

4988 

3341 

4989 

3342 

4990 

3343 

4991 

3344 

4993 

3345 

4994 

3346 

4995 

3348 

5014 

3349 

5015 

3350 

5009 

3351 

5010 

3352 

5011 

3353 

5012 

3354 

5013 

3355 

4996 

3356 

4997 

3357 

4998 

3358 

4999 

3359 

5000 

3360 

5001 

3361 

5003 

Number  of  Section 
in  Code  of  1882. 

3362 

3364 

3365 

3366 

3367 

3368 

3369 

3370 

3371 

3372 

3373 

3374 

3375 

3376 

3377 

3378 

3379 

3380 

3381 

3382 

3383 

3384 

3385 

3386 

3387 

3388 

3400 

3401 

3402 

3403 

3404 

3405 

3406 

3407 

3408 

3409 

3410 

3411 

3412 

3412  (a) 

3413 

3414 

3415 

3416 

3418 

3419 

3420 

3420  (a) 

3421 

3422 

3423 

3424 

3424  (a) 


Number  of  Section 
in  this  Code. 


5005 
5006 
5007 
5008 
1892 
2320 
1899 
1902 
1893 
1894 
1895 
1896 
1897 
1898 
3202 
3203 
3204 
3205 
3206 
3207 
3501 
3502 
2536 
3503 
3504 
3505 
4934 
5002 
4949 
4951 
4952 
4953 
2334 
2335 
2145 
2146 
2004 
2005 
2006 
2348 
1983 
1984 
1985 
4954 
4604 
4605 
4606 
4608 
5016 
5017 
5018 
5021 
5022 


(4) 


SECTIONS  OF  CODE  OF  1882. 


Number  of  Section 
in  Code  of  1882. 

Number  of  Section 
in  this  Code. 

Number  of  Section 
in  Code  of  1882. 

Number  of  Section 
in  this  Code. 

3425 

5023 

3480 

5099 

3426 

5024 

3481 

5100 

3427 

5025 

3482 

5101 

3428 

5026 

3483 

5102 

3429 

5027 

3484 

5103 

3430 

5028 

3485 

5104 

3431 
3432 
3434 

5029 
5030 
5031 

3486 
3487 
3488 

5105 
5106 
5107 

3435 

5032 

3489 

5108 

3436 
3437 
3438 
3439 
3440 
3441 

5033 
5034 
5035 
5036 
5037 
5038 

3490 
3491 
3492 
3493 
3494 
3495 

5109 
5110 
5111 
5112 
5113 
5114 

3442 

5039 

3496 

5115 

3443 
3444 
3445 

5040 
5041 
5042 

3497 
3498 
3499 

5116 
5117 
5118 

3446 
3447 

5043 
5044 

3500 
3501 

5119 
5120 

3448 

5076 

3503 

5121 

3449 

5059 

3504 

5122 

3450 

5060 

3505 

5123 

3452 

5052 

3506 

5124 

3453 

5065 

3507 

5125 

3454 

5066 

3508 

5248 

3455 

5067 

3509 

5249 

3456 

5058 

3510 

5250 

3457 
3458 

5077,  5078 
5053 

3511 
3512 

5251 
5252 

3459 

5046 

3513 

5253 

3460 

5079 

3514 

5255 

3461 

5080 

3515 

5256 

3462 
3463 
3464 

5081 
5082 
5083 

3516 
3517 
3518 

5257 
5258 
5259 

3465 

5084 

3519 

5126 

3466 

5085 

3520 

5127 

3467 

5086 

3521 

5128 

3468 

5087 

3522 

5129 

3469 
3470 

5088 
5089 

3523 
3524 

5130 
5131 

3470(a) 
3471 

5090 
5091 

3525 
3526 

51S2 

5133 

3472 
3473 

5092 
3506 

3527 

3528 

5134 
5135 

3474 
3475 

3507 
5093 

3529 
3530 

5136 
5137 

3476 

5094 

3531 

5138 

3478 
3479 

5096 

5097 

3532 
3533 

4705 
4708 

SECTIONS  OF  CODE  OF  1882. 
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Number  of  Section 
in  Code  of  1882. 


3534 

4706 

3535 

4707 

3536 

4709 

3536  (a) 

4711 

3536  (b) 

4712 

3536  (c) 

4713 

3536  (d) 

4714 

3537 

4715 

3538 

4716 

3539 

4717 

3540 

4718 

3541 

4720 

3542 

4721 

3543 

4722 

3544 

4723 

3545 

4724 

3546 

4725 

3547 

4726 

3548 

4727 

3549 

4728 

3550 

4729 

3551 

4730 

3552 

4731 

3553 

4910 

3554 

4732 

3555 

4734 

3556 

4735 

3557 

895 

3558 

896 

3559 

5329 

3560 

5330 

3561 

5332 

3562 

5333 

3563 

5334 

3564 

5335 

3565 

2438 

3566 

2439 

3567 

5336 

3568 

5339 

3569 

5340 

3570 

5341 

3571 

5342 

3572 

5343 

3573 

3508 

3574 

5344 

3575 

5345 

3576 

5346 

3577 

5348 

3578 

5349 

3579 

5350 

3580 

5351 

3581 

5352 

3582 

5353 

Number  of  Section 
in  this  Code. 


Number  of  Section 
in  Code  of  1882. 


Number  of  Section 
in  this  Code. 


3582  (a) 

5354 

3583 

5355,  5356 

3584 

5357 

3585 

5358 

3586 

5432 

3586  (a) 

2446 

3587 

5362 

3588 

5363 

3589 

5364 

3590 

5365 

3591 

5366 

3592 

5367 

3593 

5368 

3594 

5369 

3595 

3987,  5370 

3596 

5371 

3597 

5374 

3598 

5375 

3599 

5376 

3600 

5359 

3601 

5360 

3602 

5361 

3603 

5377 

3604 

5378 

3605 

5379 

3606 

5380 

3607 

5381 

3608 

5382 

3609 

5383 

3610 

5384 

3610  (a; 

4453 

3611 

4454 

3612 

4948 

3613 

4455 

3614 

4456 

3615 

4457 

3616 

4458 

3617 

4459 

3618 

4460 

3619 

4461 

3620 

4462 

3621 

4463 

3622 

4464 

3623 

4465 

3624 

4466 

3625 

4467 

3626 

4468 

3627 

4469 

3628 

4470 

3629 

4471 

3630 

4472 

3631 

4473 

3632 

5413 
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SECTIONS  OF  CODE  OF  1882. 


Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

3633 

5414 

3677 

5387 

3634 

5415 

3678 

5388 

3635 

5416 

3679 

5389 

3636 

5417 

3680 

5390 

3637 

5418 

3681 

5391 

3638 

5419 

3682 

5392 

3639 

5420 

3684 

5393 

3640 

5421 

3685 

5394 

3641 

5423 

3686 

5395 

3642 

5425 

3687 

5396 

3643 

5426 

3691 

5497 

3644 

5428 

3692 

4341 

3645 

5429 

3694 

4269 

3646 

5455 

3695 

5397 

3646  (a) 

5456 

3696 

5401 

3647 

5457 

3697 

5402 

3648  (a) 

5463 

3699 

5403 

3648  (b) 

5464 

3700 

5404 

3648  (c) 

5465 

3702 

490 

3649 

5459 

3703 

472 

3650 

5460 

3704 

506 

3651 

5468 

3704  (a) 

5461 

3652 

5469 

3704  (c) 

5462 

3653 

5470 

3705 

5408 

3654 

2788,  5433 

3706 

5409 

3655 

5466 

3707 

5410 

3656 

5467 

3708 

5411 

3656  (a) 

732 

3709 

5412 

3656  (b) 

733 

3711 

5473 

3656  (c) 

734 

3712 

5474 

3656  (d) 

735 

3713 

5477 

3656  (e) 

736 

3714 

5478 

3656  (f) 

737 

3715 

5479 

3657 

5442 

3716 

5480 

3658 

5443 

3717 

5482 

3659 

5444 

3718 

5483 

3660 

5445 

3719 

5484 

3661 

5439 

3720 

5486 

3662 

5440 

3721 

5487 

3663 

5141 

3722 

5489 

3664 

4736 

3723 

5475 

3665 

4737 

3724 

5476 

3666 

4738 

3725 

4611 

3667 

4739 

3726 

4612 

3668 

903 

3727 

4613 

3669 

4740 

3728 

4614 

3670 

4741 

3729 

4615 

3671 

4742 

3730 

4616 

3672 

5435 

3731 

4617 

3673 

5436 

3732 

900 

3674 

5437 

3733 

4618 

3675 

5383 

37.14 

4619 

3876 

5386 

373D 

4620 

SECTIONS  OF  CODE  OF  1882. 
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Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

3736 

4621 

3790 

5195 

3737 

4622 

3791 

5196 

3738 

4623 

3792 

5197 

3739 

4624 

3797 

5198 

3740 

4625 

3798 

5199 

3741 

4626 

3799 

5200 

3742 

4627 

3800 

5201 

3742  (a) 

4628 

3801 

5202 

3743 

4630 

3802 

5203 

3744 

4631 

3803 

5204 

3745 

4632 

3804 

5205 

3746 

4633 

3805 

5206 

3747 

5142 

3806 

5207 

3748 

5143 

3807 

5208 

3749 

5144 

3808 

5209 

3750 

5147 

3809 

2725 

3751 

5148 

3810 

3953 

3752 

5149 

3811 

3954 

3753 

5150 

3812 

3955 

3754 

5154 

3813 

3956 

3755 

5156 

3814 

3957 

3756 

5158 

3815 

5210 

3757 

5159 

3816 

5211 

3758 

5160 

3817 

5212 

3759 

5161 

3817  (a) 

5213 

3760 

5162 

3818 

5217 

3761 

5164 

3819 

5218 

3762 

5166 

3820 

5219 

3763 

5167 

3821 

5220 

3764 

5168 

3822 

5221 

3765 

5170 

3823 

5222 

3766 

5171 

3824 

5231 

3767 

5172 

3825 

5232 

3768 

5173 

3826 

5233 

3769 

5174 

3827 

5372 

3770 

5175 

3828 

5373 

3771 

5176 

3829 

5235 

3772 

5177 

3830 

5236 

3773 

5179 

3831 

5239 

3774 

5180 

3832 

5240 

3776 

5181 

3834 

5254 

3777 

5182 

3835 

5242 

3778 

5183 

3836 

5243 

3779 

5184 

3837 

5244 

3780 

5185 

3838 

5245 

3782 

5186 

3839 

5246 

3783 

5187 

3840 

5247 

3784 

5189 

3841 

5260 

3785 

5190 

3842 

5261 

3786 

5191 

3843 

5262 

3787 

5192 

3844 

5263 

3788 

5193 

3849 

5264 

3789 

5194 

3850 

5265 

liv 


SECTIONS  OF  CODE  OF  1882. 


Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

3851 

5266 

3903 

3965 

3852 

5267 

3904 

3966 

3853 

5268 

3905 

3967 

3854 

5269 

3929 

4449 

3854  (5) 

5271 

3948 

4769 

3855 

5272 

3949 

4770 

3856 

5273 

3950 

4771 

3857 

5274 

3951 

4772 

3858 

5275 

3952 

4773 

3859 

5276 

3953 

4774 

3860 

5277 

3954 

4775 

3861 

5278 

3955 

4777 

3862 

5279 

3956 

4778 

3863 

5280 

3957 

4779 

3864 

5282 

3958 

4428 

3865 

5283 

3959 

4780 

3866 

5284 

3960 

4781 

3867 

5285 

3961 

4060,  4782 

3868 

5287 

3962 

2743 

3869 

5290 

3963 

2744 

3870 

5288 

3964 

2746 

3871 

5291-5293 

3965 

2747 

3872 

5292 

3966 

2748 

3873 

5293 

3967 

2749 

3874      ,   • 

5293 

3968 

2750 

3875 

5292 

3968  (a) 

2392 

3876 

5289 

3969 

2751 

3877 

5297 

3970 

2752 

3878 

5298 

3971 

2753 

3879 

5299 

3972 

2757 

3880 

5300 

3973 

2758 

3881 

5301 

3974 

2759 

3882 

5302 

3974  (a) 

2760 

3883 

5303 

3974  (b) 

2761 

3884 

5304 

3974  (c) 

2762 

3885 

5305 

3974  (d) 

2763 

3886 

5306 

3974  (e) 

2764 

3887 

5307 

3975 

2765 

3888 

5308 

3976 

2766 

3889 

5309,  5311 

3977 

2767 

3890 

5312 

3978 

2768 

3891 

5313 

3979 

2769 

3892 

5314 

3979  (a) 

2770 

3893 

5315 

3980 

4743 

3894 

5316 

3981 

4744 

3895 

5317 

3982 

4745 

3896 

5318 

3983 

4746 

3897 

5319 

3984 

4747 

3898 

5320 

3985 

4748 

3899 

5321 

3986 

4750 

3900 

5322 

3987 

4751 

3901 

3963 

3988 

4752 

3902 

3964 

3989 

4753 

SECTIONS  OF  CODE  OF  1882. 
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Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

3990 

4754 

4064 

4649 

3991 

4755 

4065 

4650 

3992 

4756 

4066 

4651 

3995  (a) 

4757 

4067 

4652 

3995  (b) 

4758 

4068 

4653 

3995  (c) 

4759 

4069 

4654 

3996 

4786 

4070 

4655 

3997 

4787 

4071 

4656 

3998 

4788 

4072 

4808 

3999 

4789 

4973 

4809 

4000 

4790 

4074 

4810 

4001 

4791 

4075 

4811 

4002 

4792 

4076 

4812 

4003 

4793 

4077 

4813 

4004 

4794 

4078 

4814 

4005 

4795 

4979 

4815 

4006 

4796 

4080 

4816 

4007 

4797 

4081 

4817 

4008 

4798 

4082 

4818 

4024 

2453 

4083 

4819 

4031 

4331 

4084 

4820 

4032 

4799 

4084  (a) 

4821 

4033 

4800 

4084  (b) 

4822 

4034 

4801 

4085 

4823 

4035 

4802 

4085  (a) 

4824 

4036 

4803 

4086 

4825 

4037 

4804 

4087 

4826 

4038 

4805 

4088 

4827 

4039 

4806 

4089 

4828 

4040 

4807 

4090 

4829 

4041 

4697 

4091 

4830 

4042 

4698 

4092 

4831 

4043 

4699 

4093 

4832 

4044 

4700 

4094 

4760 

4045 

4701 

4095 

4762 

4046 

4702 

4096 

4763 

4047 

4703 

4097 

4764 

4048 

4704 

4097  (a) 

4765 

4049 

4634 

4098 

4766 

4050 

4635 

4099 

4767 

4051 

4636 

4100 

4768 

4052 

4637 

4111 

4251 

4053 

4638 

4112 

4252 

4054 

4639 

4113 

4253 

4055 

4640 

4114 

4254 

4056 

4641 

4115 

4255 

4057 

4642 

4116 

4256 

4058 

4643 

4117 

4257 

4059 

4644 

4118 

4258 

4060 

4645 

4119 

4259 

4061 

4646 

4120 

4260 

4062 

4647 

4121 

4261 

4063 

4648 

4122 

4262 
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Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

4123 

4263 

4166 

4159 

4124 

4264 

4167 

4160 

4125 

4265 

4168 

4161 

4126 

4266 

4169 

4162 

4128 

4267 

4170 

4163 

4129 

4268 

4171 

4164 

4130 

4101 

4172 

4165 

4131 

4103 

4172  (a) 

4166 

4133 

4110 

4172  (b) 

4167 

4134 

4111 

4173 

4168 

4135 

4112 

4174 

4169 

4136 

4113 

4175 

4960 

4137 

4114 

4176 

4962 

4138 

4115 

4177 

4971 

4139 

4116 

4178 

4841 

4140 

4117 

4179 

4843 

4141 

4118 

4180 

4844 

4142 

4119 

4181 

4969 

4142  (a) 

4120 

4182 

3959 

4142  (b) 

4121 

4183 

4950 

4143 

4122 

4184 

4973 

4144 

4123 

4185 

4975 

4145 

4124 

4186 

4967 

4146 

4125 

4187 

4968 

4147 

4126 

4190 

4970 

4148 

4127 

4191 

5047 

4149 

4128 

4192 

5048 

4150 

4129 

4195 

5056 

4151 

4130 

4196 

5068 

4152 

4131 

4197 

5061 

4153 

4132 

4198 

5062 

4154 

4133 

4199 

5063 

4155 

4136 

4200 

5064 

4156 

4137 

4201 

4847 

4157 

4138 

4205 

4848 

4157  (a) 

4140 

4206 

4849 

4157  (b) 

4142 

4209 

4852 

4157  (c) 

4143 

4210 

4850 

4157  (d) 

4144 

4212 

4851 

4157  (e) 

4145 

4213 

4853 

4157  (f) 

4146 

4214 

4855 

4157  (g) 

4148 

4215 

4857 

4157  (i) 

4147 

4216 

4858 

4157  (j) 

4149 

4217 

4859 

4158 

4150 

4218 

4860 

4159 

4151 

4219 

4861 

4160 

4152 

4220 

4862 

4161 

4153 

4221 

4863 

4161  (a) 

4154 

4222 

4864 

4162 

4155 

4223 

4865 

4163 

4156 

4224 

4866 

4164 

4157 

4226 

4486 

4165 

4158 

4227 

4487 

SECTIONS  OF  CODE  OF  1882. 
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Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

4228 

4488 

4275 

5581 

4229 

4489 

4276 

5576 

4230 

4490 

4277 

5577 

4231 

4491 

4278 

5578 

4232 

4492 

4279 

5579 

4233 

4493 

4280 

5580 

4234 

4494 

4281 

5561 

4235 

4495 

4282 

5538 

4236 

4496 

4283 

5589 

4237 

4497 

4284 

5586 

4238 

4498 

4285 

5597 

4239 

4499 

4286 

5594 

4240 

4500 

4287 

5598 

4241 

4501 

4288 

5573 

4242 

4502 

4289 

5590 

4242  (a) 

4503 

4290 

5591 

4243 

4504 

4291 

5592 

4244 

4505 

4428  (a) 

1982 

4245 

4506 

4429 

1979 

4246 

4507 

4431 

1968 

4247 

4508 

4436 

5422 

4248 

4485 

4612  (b) 

1755 

4249 

4509 

4612  (g) 

2505 

4250 

5526 

4696  (a) 

4446 

4251 

5527 

4696  (c) 

4447 

4252 

5533,  5539 

4696  (d) 

4448 

4253 

5537 

4711 

4046 

4254 

5541 

4993 

5698 

4255 

5542 

4994 

5699 

4256 

5544 

4995 

5700 

4257 

5545 

4996 

5701 

4258 

5546 

4997 

5702 

4259 

5547 

4998 

5703 

4260 

5550 

4999 

5704 

4261 

5551 

5000 

5705 

4262 

5554 

5001 

5706 

4263 

5552,  5553 

5002 

5707 

4264 

5555 

5003 

5708 

4265 

5556 

5004 

5709 

4268 

5559 

5005 

5710 

4269 

5560 

5006 

5711 

4270 

5583 

5007 

5712 

4271 

5582 

5008 

5713 

4272 

5563 

5009 

5714 

4272  (a) 

5566 

5010 

5715 

4272  (b) 

5570 

5011 

5716 

4272  (c) 

5567 

5012 

5717 

4272  (d) 

5571 

5013 

5718 

4272  (e) 

5572 

5014 

5719 

4272  (f) 

5574 

5015 

5720 

4272  (g) 

5575 

5018 

5721 

4273 

5557 

5017 

5722 

4274 

5568 

5018 

5723 
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Number  of  Section 

Number  of  Section 

Number  of  Section 

Number  of  Section 

in  Code  of  1882. 

in  this  Code. 

in  Code  of  1882. 

in  this  Code. 

5019 

5724 

5073 

5777 

5020 

5725 

5075 

5778 

5021 

5726 

5076 

5779 

5022 

5727 

5077 

5780 

5023 

5728 

5078 

5781 

5024 

5729 

5079 

5782 

5025 

5730 

5080 

5783 

5026 

5731 

5081 

5784 

5027 

5732 

5082 

5785 

5028 

5733 

5083 

5786 

5029 

5734 

5084 

5787 

5030 

5735 

5085 

5788 

5031 

5736 

5086 

5789 

5032 

5737 

5087 

5790 

5033 

5738 

5088 

5791 

5034 

5739 

5089 

5792 

5035 

5740 

5090 

5793 

5036 

5741 

5091 

5794 

5037 

5742 

5092 

5795 

5038 

5743 

5093 

5796 

5039 

5744 

5094 

5797 

5040 

5745 

5095 

5798 

5041 

5746 

5096 

5799 

5042 

5747 

5097 

5800 

5043 

5748 

5098 

5801 

5044 
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FIBST  TITLE. 

Of  Persons. 


CHAPTER  1. 

DIFFERENT    KINDS    OF    PERSONS,    THEIR    RIGHTS    AND    DUTIES. 


ARTICLE   1. 


OF    CITIZENS. 


§1802.   (1651.)  Natural  and  artificial  persons.  .  Persons  are  either  W>,  issi. 
natural  or  artificial.     The  latter  are  the  creatures  of  the  law,  and,  ex- 
cept so  far  as  the  law  forbids  it,  subject  to  be  changed,  modified,  or 
destroyed,  at  the  will  of  their  creator;  they  are  called  corporations. 

"Person"  includes  railroad  corporation :  58  Ga.  219.  Also  includes  savings 
banks:  60  Ga.  134.  Section  cited  and  construed  :  54  Ga.  421,  422.  Bankruptcy 
does  not  destroy:  60  Ga.  181.  Section  cited,  and  54  Ga.  401  referred  to:  60 
Ga.  270. 

Municipality  is  creature  of  legislature,  which  may  dissolve,  modify,  or  limit 
its  powers  at  will :  68  Ga.  686. 

Franchises  granted  railroad  by  special  act,  modified  by  subsequent  amend- 
ment, before  road  constructed:  85  Ga.  1.  And  although  executory  contracts 
of  construction  had  been  made :  85  Ga.  1. 

Parties  contracting  with  corporation,  take  notice  of  right  of  legislature  to 
modify  franchises:  85  Ga.  1. 

§1803.  (1652.)  Division  of  natural  persons.  Natural  persons  are 
distinguished,  according  to  their  rights  and  status,  into:  1.  Citi- 
zens.    2.  Residents  not  citizens.     3.  Aliens.     4.  Persons  of  color. 

§1804.  (44.)  Who  are  citizens.  All  citizens  of  the  United  States, 
resident  in  this  State,  are  hereby  declared  citizens  of  this  State. 

Insufficient  certificate  of  naturalization :  18  Ga.  239.  Prove  naturalization 
by  any  competent  evidence  :  22  Ga.  546.  Eights  of  white  concubine  or  bastard 
belong  also  to  colored  concubine,  etc. :  78  Ga.  414. 
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Of  citizens. 

§1805.  (46.)  Citizenship  may  be  renounced.  Except  in  time  of  war, 
every  citizen  shall  have  the  right  of  expatriation,  with  a  view  to  be- 
come a  citizen  of  another  State  or  country  not  a  part  of  the  United 
States,  with  which  this  State  is  at  peace.  The  declaration  or  avowal 
of  such  intention,  accompanied  by  actual  removal,  is  held  a  renun- 
ciation of  all  his  rights  and  duties  as  a  citizen. 

§1806.  (47.)  When  citizenship  ceases.  Until  citizenship  is  acquired 
elsewhere,  the  person  continues  a  citizen  of  Georgia  and  of  the 
United  States. 

§1807.  (48.)  Citizenship  again  acquired.  If  a  person,  having  been 
thus  expatriated,  acquires  citizenship  under  some  foreign  power,  he 
and  his  descendants  who  go  with  him  for  the  purpose  of  residence, 
can  be  citizens  of  this  State  again  only  after  a  residence  and  taking 
the  oath  of  allegiance,  as  in  case  of  other  foreigners. 
^5700757i5.  §1808.  (1654.)  Rights  of.  Among  the  rights  of  citizens  are  the 
enjoyment  of  personal  security,  of  personal  liberty,  private  property 
and  the  disposition  thereof,  the  elective  franchise,  the  right  to  hold 
office  unless  disqualified  by  the  Constitution  and  laws,  to  appeal  to 
the  courts,  to  testify  as  a  witness,  to  perform  any  civil  function,  and 
to  keep  and  bear  arms. 

Eights  of  white  concubine  and  bastard  belong  also  to  colored  concubine, 
etc*. :  78  Ga.  414. 

§1809.   (1655.)  Exercise  thereof.     All  citizens  are  entitled  to  exer- 
cise all  their  rights  as  such,  unless  specially  prohibited  by  law. 
Cj€fa%*Xft&*ft*      §1810.   (1656.)   Females.     Females  are  not  entitled  to  the  privilege 
(Qi  of  the  elective  franchise;  nor  can  they  hold  any  civil  office  or  per- 

form any  civil  functions,  unless  specially  authorized  by  law;  nor  are 
they  required  to  discharge  any  military,  jury,  police,  patrol,  or  road 
duty. 

§1811.  (1657.)  Minors.  The  law  prescribes  certain  ages  at  which 
persons  shall  be  considered  of  sufficient  maturity  to  discharge  cer- 
tain civil  functions,  to  make  contracts,  and  to  dispose  of  property. 
Prior  io  those  ages  t*hey  are  minors,  and  are  for  that  disability  unable 
to  exercise  these  rights  as  citizens. 

See  notes  to  section  3648. 

A  foreign  guardian  of  minors,  properly  authorized  to  sell,  may  sell  railroad 
stock  and  authorize  a  transfer  thereof  on  the  company's  books:  53  Ga.  514—527. 
Infant  married  woman  may  maintain  an  action  for  divorce:  49  Ga.  378. 
Minor  cannot  make  legal  sale  of  land  to  guardian  :  65  Ga.  323. 
*  Males  and  females  are  infants  until  twenty-one  years  old  :  65  Ga.  400. 

§1812.  (1658.)  Insane  persons.  All  persons  non  compos  mentis, 
either  from  birth  or  from  subsequent  causes,  constantly  or  period- 
ically, or  from  age,  infirmity,  drunkenness,  or  otherwise  incapable  of 
managing  their  affairs,  have  their  persons  and  estates,  or  either  of 
them,  placed  in  the  control  of  guardians.     Such  persons  retain  all 
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Residents  and  aliens. 

the  rights  of  citizens  which  they  have  the  capacity  to  enjoy,  and 
which  are  compatible  with  their  situation. 

See  notes  to  sections  2570-2581. 

Section  cited,  and  as  to  various  degrees  of  unsoundness  of  mind :  59  Ga. 
675-679. 


ARTICLE  2. 


RESIDENTS    AND    ALIENS. 


§1813.  (1659.)  Rights  of  citizens  of  the  United  States.  Such  citi-  A<?* ™%Qi 
zens  of  the  other  States  of  this  Union  as  are  recognized  as  citizens 
of  the  United  States  by  the  Constitution  thereof  shall  be  entitled, 
while  residents  of  this  State,  to  all  the  rights  of  citizens  thereof, 
except  the  elective  franchise  and  the  right  to  hold  office,  and  to  per- 
form such  civil  functions  as  are  confined  by  law  to  citizens  of  this 
State. 

§1814.  (1660.)  Aliens.  Aliens  are  the  subjects  of  foreign  govern- 
ments, not  naturalized  under  the  laws  of  the  United  States. 

§1815.   (21.)  As  to  persons.     The  jurisdiction  of  this  State  and  its^954'7, 
laws  extends  to  all  persons  while  within  its  limits,  whether  as  citi- 
zens, denizens,  or  temporary  sojourners. 

See  notes  to  section  4954. 

Only  parties  here  made  and  served  are  concluded  by  the  judgments :  5  Ga. 
497;  8/83.  As  to  non-residents,  must  have  possession  of  person  or  property : 
19  Ga.  277.  A  non-resident  passing  through  the  State  Can  be  sued  here :  18 
Ga.  690.  The  person  must  be  here  or  have  property  here,  to  confer  jurisdiction  : 
25  Ga.  473;  30/440.  Appearing  and  answering  to  a  suit  waives  jurisdiction: 
31  Ga.  140.  When  foreign  administrator  not  suable  here :  34  Ga.  511-519 ; 
56/328.  Tribunal  first  obtaining  jurisdiction  retains  it,  as  between  State 
and  United  States  courts  :  40  Ga.  362.  Sovereignty  united  with  domain  estab- 
lishes exclusive  jurisdiction  of  State  as  to  crimes :  13  Ga.  97. 

Applied  to  case  where  non-resident  abandoned  wife  in  Savannah,  and  she 
brought  bill  in  Chatham  court  for  alimony  :  67  Ga.  423. 

Where  Georgians  petitioned  for  partition  against  New-Yorker,  either  could 
remove  to  Federal  court :  78  Ga.  476. 

Where,  though  service  on  garnishee  temporarily  sojourning  here  as  suitor 
in  court  was  voidable,  default  judgment  was  valid :  83  Ga.  291. 

§1816.   (1661.)   Rights  of  aliens  as  to  realty .     Aliens,  the  subjects  of  Act  1785, 
governments  at  peace  with  the  United  States  and  this  State,  so  long  Act  vm, 

b  .  r  .  Cobb,  367. 

as  their  governments  remain  at  peace %  shall  be  entitled  to  all  the 
rights  of  citizens  of  other  States  resident  in  this  State,  and  shall 
have  the  privilege  of  purchasing,  holding,  and  conveying  real  estate 
in  this  State. 

§1817.   (1662.)   Rights  to  sue  and  testify.      The  citizens  of    other  W»,  sos. 
States  of  the  United  States,  or  of  foreign  states  at  peace  with  this 
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Of  persons  of  color. 

State,  and  friendly  Indians,  shall  by  comity  be  allowed  the  privilege 
of  suing  in  our  courts  or  giving  evidence  therein,  so  long  as  the  same 
comity  is  extended  in  their  courts  to  the  citizens  of  this  State. 

Citizens  of  Tennessee  can  sue  in  our  courts :  33  Ga.  91.  The  terms  of  this  sec- 
tion referred  to:  34  Ga.  516. 

Statutory  exemptions  from  garnishment  have  no  extra-territorial  force  per  se; 
"reciprocity  is  comity"  :  73  Ga.  338. 

"cobb8364  §1818.  (1663.)  Liens.  Aliens  may  receive  and  enforce  liens  by 
mortgage  or  otherwise  on  real  estate  in  this  State. 

^tbb1867  §1819.  (1665.)  Militia  duty.  Residents  not  citizens  and  resident 
aliens  shall  not  be  liable  to  militia  duty,  except  in  so  far  as  repel- 
ling local  invasions  or  suppressing  insurrections. 

Genekal  Note. — Suit  by  an  alien  enemy :  35  Ga.  45.  Confiscation  of  prop- 
erty of :  35  Ga.  46.  Confiscation  of  railroad  stock  as  belonging  to  an  alien 
enemy  and  sale  thereof,  conveyed  no  title  to  purchaser :  37  Ga.  515.  Sub- 
stitution of  party  plaintiff  in  place  of  an  alien  enemy,  and  judgment  ren- 
dered, and  payment  to  this  new  party  in  Confederate  money,  is  sufficient: 
36  Ga.  556. 

See  notes  to  section  1804. 


ARTICLE  3. 


OF    PERSONS    OF    COLOR. 


^ct|3g865"6'  §1820.  (1666.)  Who  are  persons  of  color.  All  negroes,'  mulattoes, 
mestizos,  and  their  descendants,  having  one-eighth  negro  or  Afri- 
can blood  in  their  veins,  shall  be  known  in  this  State  as  persons  of 
color. 

As  to  whether  the  party  was  a  negro :  33  Ga.  Sup.  11.  Husband  estopped 
from  setting  up  as  against  his  family  obligations  that  his  wife  is  a  mulatto : 
60  Ga.  204.  One  with  one-eighth  of  African  blood  is  a  person  of  color:  20 
Ga.  480.  Evidence  as  to  race  by  reputation  and  opinion :  39  Ga.  232-268. 
Negro  can  hold  office :  39  Ga.  273. 

ApCt239865"6,  §1821.  (1667.)  Husband  and  wife,  when.  Persons  of  color  living 
$2422.  together  on  the  9th  day  of  March,  1866,  as  husband  and  wife,  sus- 
tain that  legal  relation  to  each  other,  unless  a  man  then  had  two  or 
more  reputed  wives,  or  a  woman  two  or  more  reputed  husbands.  In 
such  event,  the  man  shall  immediately  select  one  of  his  reputed 
wives,  with  her  consent,  or  the  woman  one  of  her  reputed  husbands, 
with  his  consent,  and  the  ceremony  of  marriage  between  these  two 
shall  be  performed.  If  such  man  thus  living  with  more  than  one 
woman,  or  such  woman  living  with  more  than  one  man,  failed  or 
refused  to  comply  with  the  provisions  of  this  section,  he  or  she  is 
subject  to  be  prosecuted  for  the  offense  of  fornication,  or  fornication 
or  adultery,  or  fornication  and  adultery,  and  punished  accordingly. 
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Of  domicile,  and  manner  of  changing  the  same. 

Section  commented  on  and  illustrated :  61  Ga.  306.  Bigamy  under  this 
section  :  40  Ga.  244 ;  65/159. 

The  usual  marriage  ceremony  must  be  performed.  If  ceremony  postponed, 
cohabitation  penal,  but  parties  may  marry  later:  91  Ga.  314.  Selection  of,  and 
cohabitation  with,  one  reputed  wife,  not  prevent  subsequent  marriage,  by 
usual  ceremony,  to  other:  91  Ga.  314. 

§1822.    (1668.)    Who  may  perform  marriage  ceremony.     It  shall  beActsi866, 
lawful  for    ordained  colored  ministers  of    the  gospel  to  celebrate  157. 
marriage  between  persons  of  African  descent,  only,  under  the  same 
terms  and  regulations  as  are  now  required  by  the  laws  of  the  State 
for  marriages  between  white  citizens  of  this  State. 

§1823.   (1669.)    Child  legitimate,  when.     Every  colored  child  born  Acts  1865-6, 
before  the  9th  day  of  March,  1866,  is  hereby  declared  to  be  the  legit-, ov- 
inia te  child  of  his  mother;  but  such  child  is  the  legitimate  child  pp-156- 
of  his  colored  father  only  when  born  within  what  was  regarded  as  a 
state  of  wedlock,  or  when  the  parents  were  living  together  as  hus- 
band and  wife. 

Section  cited  ;  mother's  right  to  wages  of  the  child :  53  Ga.  648.  Eight  to 
inherit  as  legitimate  child  of  his  deceased  father :  40  Ga.  339.  The  legitimate 
child  of  father  and  mother,  and  as  to  father's  rights  as  parent:  41  Ga.  220. 
Mother  having  surrendered  custody  of  the  child  to  his  lawful  father,  her  con- 
trol ceased :  45  Ga.  558-560. 

General  Note. — Persons  of  color  competent  as  witnesses,  just  as  white  per- 
sons are :  35  Ga.  75.  Right  to  enforce  equities  created  in  his  favor  when  a 
slave,  does  not  extend  to  an  action  for  injuries  or  for  wages:  38  Ga.  655.  As 
to  colored  person's  right  to  hold  office :  39  Ga.  232,  268-273.  In  indictment 
against  a  negro  for  larceny,  it  is  not  necessary  to  allege  and  describe  him  as  a 
colored  person :  44  Ga.  263 ;  48/30.  As  to  apprenticing  a  minor  person  of 
color :  See  section  2605.     May  inherit  land  :  61  Ga.  248. 

Deed  to  land  in  1854,  to  white  person  for  use  of  free  person  of  color  was  void : 
73  Ga.  187.  Anomalous  condition  of  post-bellum  property  rights  of  negroes,  con- 
strued on  broad  principles  of  equity :  73  Ga.  187. 


CHAPTER  2.    • 

OF    DOMICILE,    AND    MANNER    OF    CHANGING    THE    SAME. 

§1824.   (1690.)   Domicile.     The  domicile  of  every  person  of   full  A0C*| m^ 
age,  and  laboring  under  no  disability,  is  the  place  where  the  family 
of  such  person  shall  permanently  reside,  if  in  this  State.     If  he  has 
no  family,  or  they  do  not  reside  in  this  State,  then  the  place  where 
such  person  shall  generally  lodge  shall  be  considered  his  domicile. 

Is  the  county  in  which  defendant's  family  permanently  resided,  although  he 
boarded  and  did  business  in  another  county:  2  Ga.  171.  If  has  no  family, 
where  he  boards  and  lodges  for  four  nights  in  the  week  fixes  domicile :  20  Ga. 
746.  Where  one  has  fled  from  the  State  after  wounding  another,  his  domicile, 
for  some  purposes,  still  in  this  State  where  his  family  was:  25  Ga.  151.    Is  the 
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place  where  the  family  shall  permanently  reside  in  the  State:  46  Ga.  277.  Is 
a  question  of  fact  for  the  jury  to  determine  as  to  intention :  46  Ga.  656,  657. 
Section  cited,  and  where  the  party  was  liable  to  be  sued  was  a  question  of  fact 
for  the  jury :  60  Ga.  444.  Service  of  process  by  United  States  marshal  at  the 
house  where  the  person  left  his  family  is  valid :  56  Ga.  51,  52.  Non-resident 
of  the  State  has  a  locus  in  the  place  where  found,  as  to  suits:  47  Ga.  560-562. 

Although  one  absent  from  State  for  considerable  time,  his  family  residing 
in  this  State,  service  at  family  residence  good :  68  Ga.  286. 

Husband  quitting  State  to  locate  elsewhere,  but  family  remaining  at  resi- 
dence until  service  had  by  leaving  copy,  domicile  was  here  :  94  Ga.  460. 

Confinement  in  penitentiary  under  conviction,  not  change  domicile:  74 
Ga.  761. 

$4954.  §1825.    (1691.)    Election  of  one  of  two.     If  a  person  shall  reside 

indifferently  at  two  or  more  places  in  this  State,  such  person  shall 
have  the  privilege  of  electing  which  shall  be  his  domicile,  and  if 
such  election  be  made  notorious,  the  place  of  his  choice  shall  be  his 
domicile.  If  no  such  election  be  made,  or  if  made  is  not  generally 
known  among  those  with  whom  he  transacts  business  in  this  State, 
third  persons  may  treat  either  one  of  such  places  as  his  domicile, 
and  it  shall  be  so  held;  and  in  all  such  cases  a  person  who  habit- 
ually resides  a  portion  of  the  year  in  one  county  and  another  por- 
tion in  another,  shall  be  deemed  a  resident  of  both,  so  far  as  to 
subject  him  to  suits  in  either  for  contracts  made,  or  torts  committed 
in  such  county.  Transient  persons  whose  business  or  pleasure  causes 
a  frequent  change  of  residence,  and  having  no  family  permanently 
residing  at  one  place  in  this  State,  shall  be  held  and  deemed,  as  to 
third  persons,  to  be  domiciled  at  such  place  as  they  at  the  time  tem- 
porarily occupy. 

The  right  of  jurisdiction,  both  civil  and  criminal,  extends  to  all  persons 
within  the  limits  of  the  government,  whether  their  residence  be  permanent  or 
temporary  :  30  Ga.  440. 

One  may  be  resident  of  two  or  more  counties  at  same  time  :  91  Ga.  223. 

See  notes  to  sections  1815  and  4954. 

$24io.  §1826.   (1692).  Feme  covert.     The  domicile  of  a  married  woman 

shall  be  that  of  her  husband,  except  in  two  cases  :  1.  Of  volun- 
tary separation  and  living  apart.  2.  Of  a  pending  application  for 
divorce.  In  which  case  her  domicile  shall  be  determined  as  if  she 
were  &  feme  sole. 

Service  at  the  house  where  the  party  left  his  family :  56  Ga.  51,  52.  On  volun- 
tary separation  and  living  apart,  the  wife's  and  husband's  domicile  are  differ- 
ent :  32  Ga.  685. 

Wife's  domicile  is  that  of  husband  living  with  her:  77  Ga.  85. 

$2501.  §1827.   (1693.)    Of  minor.     The  domicile  of  every  minor  shall  be 

that  of  his  father,  if  alive,  unless  such  father  has  voluntarily  relin- 
quished his  parental  authority  to  some  other  person.  In  such  event 
the  domicile  of  the  minor  shall  be  that  of  his  master,  if  an  appren- 


7  FIRST  TITLE.— CHAPTER  2.  §§  1828-1830 

Of  domicile,  and  manner  of  changing  the  same. 

tice,  or  his  employer;  if  neither  master  nor  employer,  then  the  place 
of  his  own  choice;  if  the  father  be  dead,  then  the  domicile  of  the 
minor  shall  be  that  of  his  guardian,  if  he  has  one  in  this  State;  if 
no  guardian,  then  of  his  mother,  if  alive  ;  if  no  mother,  then  of  his 
employer;  if  no  employer,  then  of  his  own  choice.  The  domicile  of 
a  bastard  shall  be  that  of  his  mother. 

The  county  of  the  ward's  residence  determines  the  question  as  to  where  to 
apply  for  guardianship :  34  Ga.  253 ;  15/414.  Of  a  minor,  is  the  place  of  his 
birth  and  the  domicile  of  the  parents  :  33  Ga.  195-201.  Where  minors  are  res- 
dent  in  a  State,  the  courts  there  can  appoint  a  guardian  for  them:  53  Ga. 
514-530. 

Minor  of  Brooks  county,  by  going  into  Lowndes  and  procuring  guardian 
appointed,  selected  Lowndes  as  his  residence:  78  Ga.  609. 

Where  parents  separated,  child's  domicile  that  of  father,  unless  father  con- 
sents otherwise:  94  Ga.  257,283. 

§1828.  (1694.)  Lunatics.  Persons  of  full  age,  who  for  any  cause 
are  placed  under  the  power  of  a  guardian,  have  the  same  domicile 
with  the  guardian. 

§1829.  (1695.)  Change  of  domicile.  The  domicile  of  a  person  "sui 
juris,"  may  be  changed  by  an  actual  change  of  residence  with  the 
avowed  intention  of  remaining.  A  declaration  of  an  intention  to 
change  the  domicile  is  ineffectual  for  that  purpose  until  some  act 
done  in  execution  of  the  intention. 

Of  a  ward  who  is  twenty  years  old,  is  determined  by  himself :  18  Ga.  5-7.  Is 
a  question  of  intention  to  be  determined  by  the  jury:  46  Ga.  660. 

Domicile  of  convict  sent  to  penitentiary  remains  in  county  of  residence : 
74  Ga.  761. 

Evidence  here  inadmissible  as  indicating  that  defendant  in  attachment 
"  had  come  to  Georgia  with  the  mind  of  remaining"  :  92  Ga.  226. 

§1830.  (1696.)  Of  persons  not  lisui  juris.''''  Aperson  whose  domi-§2503- 
cile  for  any  reason  is  dependent  upon  that  of  another  can,  by  no  act 
of  volition  of  his,  effect  a  change  of  his  own  domicile;  nor  can  a 
guardian  change  the  domicile  of  his  ward  by  a  change  of  his  own  or 
otherwise,  so  as  to  interfere  with  the  rules  of  inheritance  or  succes- 
sion, or  otherwise  affect  the  rights  of  inheritance  of  third  persons. 

As  to  service  of  legal  process,  the  husband  cannot  change  it  by  running  off 
to  Alabama,  when  his  family  continues  to  live  here :  25  Ga.  151. 
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CHAPTER  1. 

CORPORATIONS,  THEIR  CREATION,  POWERS  AND  LIABILITIES. 


ARTICLE   1, 


HOW    CREATED. 


§1831.  (1670.)  Corporation  defined.  A  corporation  is  an  artificial 
person  created  by  law  for  specific  purposes,  the  limit  of  whose  exist- 
ence, powers,  and  liabilities,  is  fixed  by  the  act  of  incorporation, 
usually  called  its  charter. 

Section  cited,  and  power  to  contract  must  be  within  the  scope  of  its  charter : 
63  Ga.  194.  Section  cited,  and  as  to  what  is  a  corporation  as  defined  by  the  com- 
mon law  and  our  Code  :  54  Ga.  406.  A  corporation  can  commit  fraud  through 
its  agents :  54  Ga.  635.  As  to  the  limit  of  corporate  existence  by  merger, 
coalescence,  and  extinction  and  creation  of  a  new  one :  60  Ga.  274.  A  religious 
society,  not  legally  incorporated  as  such,  cannot  be  sued :  52  Ga.  352.  Change 
in  name  of,  not  set  up  after  judgment  vs.  in  original  name:  53  Ga.  30-32.  A 
railroad  corporation  is  an  artificial  person :  24  Ga.  356-362.  May  contract  by 
note  when  charter  authorizes  to  contract :  17  Ga.  574.  Books  of,  as  evidence ; 
de  facto  officers  of:  5  Ga.  239. 

Acquiescence  binding  a  stockholder  in  a  railroad  corporation  as  to  amend- 
ment of  its  charter :  48  Ga.  109.  Denned  :  5  Ga.  561-567.  No  material  alter- 
ation in  a  charter  can  be  made  without  the  consent  of  the  subscribers  and 
corporators :  11  Ga.  438.  When  subscribers  not  released  by  change  of  charter 
of  a  railroad  as  to  its  location  :  33  Ga.  466.  Charter  of  a  bank  is  a  contract,  and 
stockholders  accepting,  bound  by  it :  1  Ga.  325.  Charters  of  private  corpo- 
rations are  contracts  :  40  Ga.  583-625.  Courts  will  take  judicial  cognizance  of 
a  bank  chartered  by  the  General  Assembly :  31  Ga.  69.  Charter  of  a  private 
corporation  not  repealed  without  the  consent  of  the  corporation,  or  itsdefault 
ascertained  and  passed  on  in  a  legal  way :  6  Ga.  130.  But  where  the  legisla- 
ture reserved  the  right  to  repeal,  it  may  be  done  by  implication  :  14  Ga.  327, 
328.  Public  and  private  corporations  defined :  54  Ga.  404.  Act  extending  a 
charter :  18  Ga.  65. 

One  dealing  with  company  as  corporation,  seeking  to  enforce  contract  made 
with  it,  cannot  deny  corporate  existence:  69  Ga.  159.  In  such  case,  although 
charter  void,  cannot  sue  members  as  partners:  69  Ga.  159. 
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Not  a  person  in  law  until  charter  granted ;  garnishment  served  on  one  as 
president,  pending  application  for  charter,  and  default  judgment  thereupon, 
void  :  69  Ga.  751. 

Railroad  corporation  cannot  transfer  its  franchises  by  lease,  sale  or  mort- 
gage:  70  Ga.  464. 

No  corporation  can  exercise  any  power  not  expressly  conferred  or  neces- 
sarily implied  to  enable  it  to  perform  purposes  of  its  creation :  76  Ga.  181. 

§1832.  (1671.)  Public  or  private.  Corporations  are  either  public 
or  private. 

§1833.   (1672.)   Public.     A  public  corporation  is  one  having  for  its  *f5Jf;|JJ: 
object  the  administration  of  a  portion  of  the  powers  of  government, 
delegated  to  it  for  that  purpose — such  are  municipal  corporations. 

General  Note  on  Municipal  Corporations. 

Notes  taken  from  Code  of  1882  : 

Arrest  of  a  violator  of  a  city  ordinance  without  a  warrant,  when  it  is  not  un- 
constitutional :  46  Ga.  80. 

Bonds,  without  authority  from  its  charter,  a  city  cannot  indorse  the  bonds 
of  a  street-railroad :  53  Ga.  172-177.  As  to  authority  to  issue  for  subscription 
to  a  railroad :  57  Ga.  370.     State  bonds  not  taxable  by  a  city :  '50  Ga.  387. 

Bridge  in  a  city  may  belong  to  a  county,  and  the  city  not  be  liable  for  an 
injury  resulting  to  one  crossing  it:  55  Ga.  609;  54/79.  Responsible  to  a  per- 
son falling  through  a  hole  in  a  bridge :  58  Ga.  239. 

Building,  ordinance  allowing  no  wooden  building  to  be  put  up  in  certain 
localities, discussed:  45  Ga.  153. 

Charter,  legislature  has  power  to  enlarge  or  diminish  the  powers  of  a  mu- 
nicipal corporation  from  time  to  time  at  its  discretion :  30  Ga.  845 ;  6/130. 

Court,  city,  when  the  city  court  of  Augusta  did  not  have  jurisdiction  for  a 
sum  under  one  hundred  dollars :  46  Ga.  486.  What  necessary  to  allege  in  an 
affidavit  for  bail,  to  give  jurisdiction  of  the  person  of  the  defendant :  13  Ga. 
357.  When  the  city  court  of  Augusta  had  jurisdiction  for  an  amount  under 
one  thousand  dollars :  48  Ga.  481.  Of  Atlanta,  had  jurisdiction  in  a  case  of 
habeas  corpus,  although  the  party  held  in  custody  was  out  of  the  city:  47  Ga. 
390.  When  not  authorized  to  grant  a  new  trial:  48  Ga.  37.  Of  Savannah,  the 
Act  of  1820  applied  to,  as  regards  suits  against  contractors  and  copartners:  22 
Ga.  466.  Indictment  found  by  nine  grand  jurors  in  a  case  of  misdemeanor  in 
the  criminal  court  of  Atlanta,  held  valid :  25  Ga.  220. 

Damages,  liable  for  injury  in  case  of  negligence  in  failing  to  have  a  railing 
to  guard  an  embankment  in  the  street :  59  Ga.  544.  Property-holder  has  no 
right  for  loss  of  rent  caused  by  disuse  of  street  for  a  reasonable  time  while 
building  a  new  bridge  on  it :  57  Ga.  114.  In  action  against  city  for  injury  by 
falling  in  cellar-door,  what  questions  should  be  left  to  the  jury :  61  Ga.  48 ; 
59/151 ;  55/566.  When  a  city  liable  for  injury  to  land  from  overflow  caused 
by  the  corporation:  47  Ga.  260.  Not  responsible  where  in  digging  street 
citizen's  fence  was  undermined  and  fell  down :  28  Ga.  46.  Nor  for  conse- 
quential injury  to  property  by  reason  of  grading  streets,  if  fully  invested  with 
power  over  streets:  34  Ga.  327.  Speculative  damage  not  recovered  even  if 
there  was  a  breach  of  contract :  25  Ga.  386.  Liable  for  negligence  as  to  exca- 
vation in  the  sidewalks,  where  it  existed  long  enough  to  presume  city  had 
notice  of  it :  53  Ga.  607.  Cellar :  55  Ga.  556.  Hole  in  a  bridge :  58  Ga.  238. 
Dedication  of  land  :  41  Ga.  407. 
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Ferry,  city  (Athens)  had  no  power  under  its  charter  to  carry  on :  53  Ga.  639. 

Fine,  power  to  fine  and  imprison  does  not  include  the  power  to  collect  the 
fine  by  imprisonment :  51  Ga.  639 ;  see  Acts  1878-9,  p.  153. 

Gross  sales,  city  permitted  under  its  charter  to  levy  and  collect  tax  on:  37 
Ga.  597  ;  52/251.     Criticised  by :  55  Ga.  685 ;  also  see  60  Ga.  93  ;  62/645. 

Gunpowder,  city  as  a  measure  of  security  may  regulate  the  keeping  and 
retailing  of  it :  4  Ga.  509. 

Injunction  should  have  been  granted  for  threatening  to  remove  a  fence  as 
an  encroachment  on  a  street :  55  Ga.  150. 

Internal  affairs  not  to  be  interfered  with,  unless  some  right  encroached 
upon  or  wrong  perpetrated :  12  Ga.  23. 

Itinerant  trader,  who  sells  goods  from  cars  without  having  a  place  of  busi- 
ness in  the  city,  subject  to  the  tax  on  that  occupation  or  business :  64  Ga.  225. 

Jurors,  citizens  of  municipal  corporations  not  competent  to  serve  as,  in 
cases  where  the  corporation  is  a  party:  7  Ga.  139;  46/80;  but  see  Acts  of 
1874,  p.  45,  and  Acts  of  1875,  p.  96. 

Justices  of  the  peace,  extension  of  jurisdiction  of  (in  Macon),  by  Act  of  1852 
as  to  joint  promisors,  some  residing  in  and  some  out  of  that  city:  17  Ga.  349. 

Levy,  not  necessary  for  marshal  (of  Griffin)  to  make  entry  of  no  personal 
property  before  levying  on  realty  for  taxes:  40  Ga.  39.  Property  of  in  the 
use  of  the  municipality  for  the  public  is  not  subject  to  levy  and  sale :  64  Ga. 
290 ;  59/771.     Not  even  a  public  schoolhouse :  62  Ga.  324. 

Liability,  not  to  be  sued  for  error  in  judgment  of  mayor  and  council  in 
refusing  to  grant  retail  license :  20  Ga.  635.  A  body  corporate  is  not  amenable 
for  erroneous  exercise  of  discretion,  although  its  consequences  be  injurious: 
19  Ga.  471.  Responsible  when  the  authorities  destroy  a  house  to  prevent  the 
spread  of  fire  and  destroy  personal  effects  that  otherwise  would  not  have  been 
lost :  48  Ga.  133 ;  7/200. 

License  fee,  collection  of,  without  authority,  liable  to  an  action  by  the  party 
paying :  48  Ga.  309.     After  voluntary  payment :  62  Ga.  538. 

Marshal,  removal:  19  Ga.  468.  Malpractice:  16  Ga.  172.  Deputy  may  act 
for :  40  Ga.  39. 

Market,  grant  to  establish  and  keep  up,  does  not  imply  the  power  to  exclude 
others  from  selling  elsewhere  in  market  hours:  28  Ga.  560.  Injunction 
against  placing  market-house  in  the  street:  30  Ga.  507.  No  ordinance  as  to 
sale  of  meat  in  Atlanta  after  certain  hours :  33  Ga.  229. 

Mortgage,  charter  of  the  city  of  Rome  gives  it  the  power  to  mortgage :  59 
Ga.  766. 

Nuisance,  standing  wall  is,  and  city  liable  for,  when  :  39  Ga.  728,  729.  Placing 
permanent  obstruction  in  street  without  authority,  is  ground  for  injunction : 
33  Ga.  601.  Power  and  authority  of  a  city  as  to:  6  Ga.  1;  9/281;  39/725. 
Persons  continuing  after  notice  to  abate,  liable  to  criminal  prosecution :  38 
Ga.  542.  Steam-cars  running  on  streets  cannot  be  so  considered,  when: 
42  Ga.  631. 

Offense,  city  authorities  have  no  right  to  try  one  for  a  different  offense  from 
the  one  he  has  been  called  on  to  answer  for:  30  Ga.  517,  936.  Vague  implica- 
tions cannot  create:  33  Ga.  229.  That  is  not  an  offense  against  the  city, 
which  is  by  general  law  punishable  as  a  crime  against  the  State :  35  Ga.  145 ; 
21/80. 

Office,  city  council  cannot  establish  the  office  of  recorder  when  created  by 
legislative  act :  38  Ga.  542-546.  But  it  is  otherwise  when  the  office  is  created 
by  the  corporation  :  44  Ga.  463. 

Officer,  clerk  and  treasurer  need  not  be  a  resident  of  the  city  unless  the 
charter  requires  it:  12  Ga.  23.     Policeman  sworn  in  by  the  mayor  is  an  officer 
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de  facto,  although  he  may  not  have  been  elected  as  prescribed:  45  Ga.  154. 
Mayor  and  council  had  discretion  in  the  matter  of  removing  their  marshal : 
19  Ga.  468.  Marshal  failing  to  prosecute  for  an  offense  committed  in  his 
presence,  is  liable  to  removal:  21  Ga.  281.  Gambling  by,  not  malpractice:  16 
Ga.  172.  City  not  liable  to  marshal  for  money  expended  by  him  in  defense 
against  charges  preferred  against  him :  19  Ga.  468.  Recitals  in  marshal's 
bond,  that  he  holds  at  the  will  of  the  council,  not  binding,  when  :  21  Ga.  280. 
No  duty  incumbent  on  the  marshal  of  Atlanta  to  place  the  purchaser  of  lands 
sold  at  a  former  marshal's  sale  in  possession :  40  Ga.  49.  When  the  mayor 
and  council  of  Atlanta  were  responsible  in  damages  for  enforcing  an  illegal 
tax  ordinance  on  a  non-resident :  60  Ga.  164. 

Pavement,  city  owning  a  market  is  bound  to  keep  the  pavement  in  front  of 
it  in  good  repair :  38  Ga.  334. 

Penalties,  the  right  of  trial  by  jury  does  not  apply  to  penalties  imposed  by 
city  ordinances :  4  Ga.  509 ;  14/354.  But  city  cannot  provide  a  different  and 
additional  mode  of  trial  for  that  same  offense  to  that  provided  by  the  State 
law :  21  Ga.  80. 

Policeman,  or  watchman,  under  city  ordinance  is  under  the  same  protection 
of  the  law  as  any  other  public  officer :  30  Ga.  426. 

Powers,  where  the  city  under  its  charter  could  regulate  the  weight  wagons 
should  carry :  5  Ga.  546.  Legislature  cannot  confer  on  municipal  corpora- 
tions power  to  repeal  a  statute  of  the  State:  12  Ga.  405.  Power  of  a  city 
to  erect  water- works :  28  Ga.  50 ;  43/67-76.  Power  to  construct  wharves : 
4  Ga.  26. 

Private  rights  of  the  citizen  as  to  his  property  destroyed  by  the  city  to 
prevent  the  spread  of  a  fire :  7  Ga.  200. 

Public  schools,  the  purchase  of  property  for  the  use  of  municipal  corpora- 
tions—powers :  52  Ga.  211-222. 

Railroads,  liable  to  citizens  for  actual  damages  caused  by  the  running  of 
trains  on  the  streets:  44  Ga.  547.  Rights  of,  when  constructed  in  a  city,  in 
the  matter  of  a  new  street,  injunction  rightfully  granted  :  40  Ga.  471. 

Records  of,  when  action  of  council  should  appear  by  record  in  certain  cases : 
58  Ga.  182.  As  to  granting  a  right  to  cut  a  ditch,  afterwards  a  nuisance: 
44  Ga.  .529. 

Retailing,  when  city  has  no  authority  to,  ordinary  may  grant  in  city  right  to 
retail,  but  differently  if  city  has  authority  to  do  so:  42  Ga.  325.  General 
Assembly  may  delegate  to  a  corporation  the  right  to  restrict  or  repress  the  • 
traffic  in  spirituous  liquors :  18  Ga.  586.  When  the  clerk  of  an  applicant  for 
retail  may  be  required  to  take  the  oath :  14  Ga.  354.  Power  in  charter  to  ex- 
act fee  for  a  license,  does  not  confer  power  to  prohibit :  22  Ga.  203.  Where 
charter  of  city  gave  no  power  to  pass  ordinance  making  it  a  penal  offense  to 
sell  by  the  quart  or  more  to  be  drunk  on  the  premises :  29  Ga.  56.  License  to, 
may  be  confined  to  one  room  in  the  house :  50  Ga.  179.  After  voluntary  pay- 
ment of  license  fee  for,  overplus  cannot  be  recovered  back :  62  Ga.  538.  Where 
charter  of  town  embraces  section  2498  of  Code,  have  authority  to  issue  retail 
license :  62  Ga.  423. 

Sabbath,  may  pass  ordinance  to  prevent  violation  of:  44  Ga.  205. 

Salary,  when  officer  not  entitled  to,  where  another  elected  to  fill  his  place: 
60  Ga.  110,  111.  Judgment  of  police  commissioners  unappealed  from,  conclu- 
sive as  to  policeman's  salary:  59  Ga.  319.  Sections  of  Code  relating  to:  See 
sections  700,  1538,  1456,  3056. 

SeWers,  right  of  city  to  insert:  64  Ga.  524. 

Sidewalks,  where  a  woman  fell  in  a  cellar  that  was  open,  jury  settles  fact  of 
liability  :  59  Ga.  152. 
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Streets,  when  ejectment  was  not  sustained  for  part  of  a  street :  45  Ga.  342. 
Corporation  should  keep  streets  in  good  condition  for  ordinary  travel  by  day 
and  night:  58  Ga.  238.  Suit  may  be  maintained  for  damage  to  property,  by 
removing  earth  in  street  fronting  it,  to  fill  up  another  street :  58  Ga.  595.  Li- 
ability of  city  for  land  taken  for  street :  30  Ga.  154.  Owner  entitled  to  just 
compensation  for :  37  Ga.  113.  Where  city  of  Savannah  had  not  the  power  to 
grant  to  railroad  such  use  of  a  street  by  its  company  as  would  preclude  all  other 
use  of  it :  33  Ga.  601.  Where  city  takes  street  encumbered  with  the  trust 
imposed  by  original  proprietor:  33  Ga.  601.  When  remedy  for  regrading  is  by 
action  and  not  by  injunction :  23  Ga.  402.  When  lapse  of  time  did  not  give 
owner  a  prescriptive  right  to  use  of  streets  as  a  lateral  support  of  a  building : 
49  Ga.  19.  Dedication  and  acceptance  of :  44  Ga.  529  ;  12/239.  And  what  not : 
53  Ga.  609 ;  55/609.     Grading  street :  23  Ga.  402 ;  34/326  ;  28/46. 

Subscription  to  stock  of  railroad  by  city,  ratified  by  the  legislature  by  im- 
plication :  21  Ga.  275. 

Taxation,  no  tax  can  be  imposed  on  non-resident  trader  not  imposed  on 
residents  of  the  same  class :  55  Ga.  678-687.  As  to  note  given  for  tax  assessed 
during  the  war,  not  collectible :  41  Ga.  331.  Must  be  uniform  and  ad  valorem: 
47  Ga.  562.  Authority  to  tax  real  and  personal  estate  does  not  necessarily 
confer  power  to  tax  income :  8  Ga.  23.  Albany  had  no  power  to  levy  specific 
tax  on  horses  and  mules  sold  in  the  city,  but  might  tax  such  sales  ad  valorem: 
41  Ga.  21.  Bonds  liable  in  city  where  holder  resides:  50  Ga.  387-392.  See 
contra:  33  Ga.  113;  but  see  section  762  of  Code.  When  a  city  (Athens)  had 
authority  to  exempt  property  from  taxation :  54  Ga.  330 ;  60/93.  When  tax 
voluntarily  paid, not  recoverable  back:  61  Ga.  228.  Where  general  Act  of  1872 
did  not  enlarge  taxing  powers  of  Social  Circle  so  as  to  include  personalty : 
60  Ga.  404. 

Tenant,  when  a  temporary  owner  of  a  house  in  a  city,  alone  responsible  for 
violation  of  city  ordinance :  20  Ga.  59. 

Writ  of  error,  when  it  will  be  sustained  as  to  an  order  by  the  superior  court 
reinstating  a  city  marshal :  14  Ga.  162. 

Municipal  bonds,   negotiability   of:     See  note  on  Negotiable  Instruments. 
Coupons :  See  same  note.     Elections  for  issue  of :  See  notes  to  sections  6  and  7, 
Article  7  of  Constitution  of  Georgia,  and  to  sections  377-381. 
Notes  mainly  from  decisions  since  Code  of  1882 : 

Assessments,  legislative  action,  authorizing  assessment,  conclusive  as  to 
benefit  to  real  estate  assessed  for  street  improvement :  85  Ga.  49.  Ascertain- 
ing cost,  fixing  assessment,  etc.,  for  street-paving,  may  be  left  to  committee 
of  council :  86  Ga.  302.  As  to  rule  for  assessing  abutting  property-owners  for 
street  improvements  in  Savannah :  91  Ga.  500.  Ordinance  assessing  adjacent 
property  to  build  sewer,  void  because  notice  of  proposed  ordinance  did  not 
follow  law:  93  Ga.  266,  267. 

Awnings,  as  to  city's  power  to  grant  perpetual  right  to  maintain,  over  side- 
walks ;  effect  of  lapse  of  time  on  revocability  of  license :  86  Ga.  756  ;  93/68. 

Board  of  health,  functions  governmental  and  not  administrative,  and  city 
not  liable  for  injury  to  one  by  negligence  of  board's  servant,  etc. :  95  Ga.  129 
Nor  for  property  condemned  by  board :  90  Ga.  390 ;  95/323. 

Bonds,  power  to  tax  property,  not  include  taxing  city's  own  bonds :  67  Ga.  489. 
In  aid  of  railroad  in  1872,  valid  :  72  Ga.  246.  Acts  authorizing  such  bonds  held 
constitutional  and  not  conflicting:  72  Ga.  246.  Denial,  by  election,  of  power  to 
issue  school  bonds,  no  denial  of  right  to  tax  for  schools,  under  city  charter  pre- 
viously ratified  :  95  Ga.  555,  556. 

Bridge,  liable  for  negligence  in  constructing,  or  failing  to  repair:  70  Ga.  193. 
As  to  notice  to  city  of  defects  :  70  Ga.  193  ;  76/585.    City  must  use  ordinary  care 
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keep  bridges  in  streets,  whether  constructed  by  it  or  not,  safe  and  convenient  for 
passers-by  day  and  night:  73  Ga.  99;  see  75  Ga.  658.  Bridges,  streets  and  side- 
walks must  be  kept  by  city  in  reasonably  safe  condition :  66  Ga.  195 ;  76/585. 
One  might  recover  for  injuries  while  driving  over  defective  bridge,  although 
he  knew  there  was  some  danger :  94  Ga.  420 ;  74/469  ;  92/623  ;  95/110. 

Canal,  rule  of  diligence  applied  to  city's  care  to  prevent  injury  from  canal 
to  adjacent  landowners :  66  Ga.  304.  As  to  Savannah's  liability  for  overflow 
of  canal  from  obstruction  in  channel,  extraordinary  rainfall,  and  insufficient 
banks :  67  Ga.  153,  154. 

Cattle,  city  had  power  to  impound  stray  cattle,  advertise  and  sell,  unless 
damages  paid,  although  belonging  to  non-resident :  67  Ga.  753. 

Common,  as  to  title  of,  in  Columbus,  and  validity  of  grant  by  city  to  rail- 
road company  for  depot,  etc. :  67  Ga.  405,  406. 

Contract,  with  city,  making  engineer's  decision  final  as  to  amount  and  quan- 
tity of  work  and  pay,  binding,  except  for  fraud,  on  contractors  and  subcon- 
tractors :  66  Ga.  250.  May  bind  itself  by  contracts  which  it  has  right  to  make  ; 
but  one  council  cannot  bind  itself  or  successors  to  certain  policy,  or  restrict 
legislation  :  .68  Ga.  816.  City  can  contract  for  current  supplies  through  appro- 
priate officers  or  committees ;  resolution  on  minutes  not  essential:  78  Ga.  480. 
May  be  ratified  by  taking  fruits  of  contract :  78  Ga.  480.  While  city  could  not  ex- 
empt gas  company  from  tax,  it  could  bona  fide  contract  to  pay  for  gas  sum  equal 
to  such  tax :  89  Ga.  683.  City  not  enjoined  from  paying  for  water  consumed 
under  invalid  contract :  95  Ga.  565.  As  to  validity  of  contract  for  gas  for  term 
of  years,  without  sanction  of  popular  vote :  89  Ga.  683,  689. 

Corporate  limits  extended,  added  territory  chargeable  with  prior  munic- 
ipal debts :  94  Ga.  557. 

Councilman,  improper  and  illegal  for  city  councilman  to  vote  upon  any 
question  in  which  he  is  personally  interested :  80  Ga.  793. 

Damages,  city  not  liable  for  tortious  arrest,  etc., by  police  officer:  54  Ga. 
568 ;  62/290 ;  65/387 ;  68/740.  Nor  for  injury  to  prisoner  by  another,  negligently 
locked  up  with  former,  while  drunk,  by  policeman  :  88  Ga.  455.  Not  recover- 
able from  municipal  corporation  for  improper  performance  or  non-performance 
of  legislative  or  judicial  powers  and  duties :  65  Ga.  376.  Nor  duties  govern- 
mental and  not  administrative :  95  Ga.  129.  Nor  for  acts  beyond  charter  power : 
69  Ga.  542.  Aliter,  as  to  ministerial  duties:  65  Ga.  376;  69/542.  Not  liable  for 
discretionary  acts ;  in  absence  of  statute  requiring  it,  lighting  highways  dis- 
cretionary: 73  Ga.  746.  Not  liable  for  negligence  of  fire  department,  or  failure 
of  water  supply :  78  Ga.  241.  Distinction  between  ministerial  and  legislative  or 
governmental  acts :  78  Ga.  241.  Unless  made  so  by  statute,  city  not  liable  for 
failure  to  protect  property  against  fire :  83  Ga.  222.  City  authorities  exercise 
judicial  or  legislative  discretion  in  locating  sewers,  etc.,  but  liable  for  negligent 
construction,  etc.,  of  sewers :  66  Ga.  304.  Raising  or  altering  street  grades  legis- 
lative, construction  of  work  ministerial;  as  to  liability  for  damage  from  ob- 
structing sewer  while  grading :  66  Ga.  81.  Fixing  assessment  for  street-paving, 
ministerial ;  correctness  attacked  by  illegality :  86  Ga.  301.  Charter  not  requir- 
ing streets  lighted,  city  not  liable  for  injuries  because  obstructions  not  rendered 
visible  :  94  Ga.  483.  Where  one  voluntarily  leaves  sidewalk  and  falls  into  exca- 
vation, city  not  liable:  66  Ga.  195.  As  to  Savannah's  liability  for  overflow  of 
canal  from  obstruction  in  channel,  extraordinary  rainfall,  and  insufficient 
banks :  67  Ga.  153, 154.  Declaration  not  demurrable  in  actions  against  city  for 
injuries  occasioned  by  plaintiff  jumping  from  buggy  into  gully,  etc. :  68  Ga. 
834.  Not  liable  for  tort  by  one  convict  on  another:  72  Ga.  233.  As  to  city's 
liability  to  property-owner,  where  it  authorized  street-railroad  improperly  and 
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ultra  vires  to  run  cars  on  streets  for  private  purposes :  75  Ga.  761,  763.  Declara- 
tion alleging  plaintiff  injured  without  fault,  because  of  city's  negligence  in 
leaving  open  dangerous  hole,  etc.,  not  demurrable:  91  Ga.  530,  531.  Charter 
method  of  assessing  damages  for  land  appropriated  for  sewer,  cumulative ; 
owner  may  sue  at  law — right  not  waived  here  :  95  Ga.  138.  Measure  of 
damages  in  such  case :  95  Ga.  138. 

Dedication,  as  to  what  constitutes  dedication  by  city  of  public  domain,  and 
when  change  of  use  will  be  enjoined  :  95  Ga.  645. 

Election  of  officer,  though  publication  for  election,  as  ordered  by  city  coun- 
cil, be  irregular,  if  charter  complied  with,  election  valid  :  85  Ga.  708. 

Encroachments,  authorities  of  Macon  could  allow  on  streets  and  permit 
improvements  thereon  :  66  Ga.  385.  Macon  could  not  grant  to  railroad,  as 
encroachment,  block  of  land  80  by  480  feet  in  street  :  80  Ga.  793.  Could  not 
grant  encroachment  here  in  consideration  of  return  of  land  formerly  donated 
to  railroad  :  80  Ga.  793.  In  granting  encroachment,  must  have  regard  to  in- 
terests of  property-owners  affected  thereby  :  80  Ga.  793. 

Fire,  municipal  power  to  remove  building  to  guard  against  fire,  limited  to 
absolute  necessity :  82  Ga.  728. 

Fire  limits,  charter  of  Atlanta  discussed,  as  to  power  to  condemn  frame 
building  within  fire  limits  :  72  Ga.  428.  Fire  limits  by  municipality  properly 
established  under  general  welfare  clause  :  84  Ga.  169. 

Freshet,  as  to  city's  liability  here  for  damages  from  freshet  to  manufactory  : 
93  Ga.  284. 

Garnishment,  city  not  subject  to  garnishment  for  money  due  for  work 
on  public  buildings,  etc.:  81  Ga.  796;  92/361.  Although  work  completed: 
95  Ga.  747. 

Injunction,  city's  governing  body,  not  interfered  with  by  injunction,  while 
exercising  bona  fide  discretion  in  management  of  its  property :  75  Ga.  429. 
City  not  enjoined  from  paying  for  water  consumed  under  invalid  contract: 
95  Ga.  565. 

Jurors,  court  stinking  citizens  of  defendant  city  as  disqualified,  over  its  ob- 
jection, error  working  new  trial,  unless  verdict  demanded  :  69  Ga.  577. 

Legislation,  city  cannot  legislate  on  subjects  made  offense,  etc.,  by  State 
laws:  69  Ga.  503.  One  council  cannot  bind  itself  or  successors  to  a  certain 
policy,  or  restrict  legislation  :  68  Ga.  816. 

Levee,  city  not  liable  to  erect  and  maintain  levee,  unless  charter  requires 
it:  69  Ga.  542. 

License,  fee  reduced  after  one  had  paid,  but  before  he  had  used  his  license, 
he  could  not  repudiate  and  recover  amount  paid :  68  Ga.  816.  One  selling  wood, 
in  city,  from  own  land,  not  subject  to  business  license  :  84  Ga.  365.  To  carry 
on  business  of  fish-dealer,  etc.,  gives  no  vested  right  to  keep  box  in  street, 
etc. :  86  Ga.  756.  To  maintain  awnings  over  sidewalk,  revoked  when,  and  how 
removal  enforced  :  93  Ga.  68. 

Lights,  charter  not  requiring  streets  lighted,  city  voluntarily  lighting,  not 
bound  to  make  obstructions  visible :  94  Ga.  483.  Not  liable  for  failure  to  light 
street,  unless  required  by  statute :  73  Ga.  746. 

Market,  as  to  city's  power  here  to  prohibit  sale  of  articles  elsewhere  than  at 
market-house — prohibition  confined  to  reasonable  hours:  91  Ga.  268. 

Mayor  and  council  under  military  rule,  acts  of,  ratified  by  Constitution  of 
1868  and  acquiescence  of  subsequent  duly  elected  officers:  67  Ga.  406,  421. 

Ministerial  acts,  fixing  assessment  for  street  pavement  ministerial,  and 
correctness  attacked  by  illegality  :  86  Ga.  301.  City  liable  in  damages  for  im- 
proper performance  of  ministerial  duties:  65  Ga.  376;  66/81;  69/542;  78/241. 
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Necessary  expense,  fitting  up  municipal  offices,  at  common  law,  was  inci- 
dent to  city  government :  69  Ga.  503. 

Negligence  implied  from  failure  to  repair  defect  in  sidewalk  existing  some 
time,  whether  notice  shown  or  not:  75  Ga.  167.  City  not  liable  if  plaintiff 
could  have  avoided  injury  from  open  sewer  by  ordinary  diligence  :  75  Ga.  658. 
Evidence  here  made  case  for  jury,  as  to  city's  negligence  in  keeping  street, 
and  plaintiff's  servant's  negligence  in  driving:  92  Ga.  413.  Gross  negligence 
by  city,  not  authorize  recovery  by  one  knowing  of  ditch's  existence,  where 
ordinary  care  would  have  prevented  injury:  92  Ga.  535. 

Notice,  street  out  of  repair,  when  notice  to  city  necessary  and  when  not: 
70  Ga.  193.  As  to  notice  to  city  of  defects  :  75  Ga.  167 ;  76/586.  City  not 
liable  for  defects  in  streets,  etc.,  unless  chargeable  with  notice  thereof ,  pro- 
vided, no  negligence  as  to  construction  or  repair:  82  Ga.  207.  One  suing  city 
for  damages  from  falling  into  ditch  across  sidewalk  dug  by  licensed  plumber, 
need  not  allege  city's  knowledge :  91  Ga.  714-716. 

Nuisance,  city  council  requiring  building  torn  down  as  nuisance,  not  liable 
for,  as  individuals,  unless  acted  maliciously,  etc. :  67  Ga.  190.  Power  by  charter 
to  abate  nuisance,  notwithstanding  general  law :  70  Ga.  191.  Charter  of  Atlanta 
discussed,  as  to  power  to  condemn  frame  building  within  fire  limits:  72  Ga.  428. 
City  here  could  not  declare  railroad  storehouses  nuisance,  and  abate :  72  Ga. 
800.  City  liable  for  damage  to  individuals,  caused  by  improper  building  of 
drains  and  culverts:  75  Ga.  110.  Atlanta  cannot,  under  its  charter, create  per- 
manent nuisance  dangerous  to  health  and  life :  91  Ga.  210.  City  should  keep 
streets  free  from  permanent  nuisance  ;  liable  for  such  erected  by  street-railway 
company :  92  Ga.  623,  624.  Tenant  of  premises  in  city  can  recover  damages 
for  injury,  to  his  use,  by  erection  of  public  nuisance :  92  Ga.  623.  Abatement  of 
nuisance  referable  to  police  power,  not  eminent  domain  :  90  Ga.  390. 

Offense,  city  cannot  legislate  on  subjects  made  offense  by  State  laws :  69 
Ga.  503.  Legislature  may  authorize  city  to  punish  offense  prohibited  by  State 
law;  legislative  intent  should  be  manifest:  88  Ga.  407.  Ordinance  here  pro- 
hibiting sale  of  liquor  except  for  medicinal  purposes  not  invalid  because  of 
State  law  on  same  subject :  89  Ga.  739. 

Offices,  buildings  fitted  up  for  municipal  offices,  at  common  law  necessary 
expense  incident  to  city  government:  67  Ga.  106. 

Ordinances  authorized  by  legislature  have  force  of  laws,  where  not  unconsti- 
tutional :  73  Ga.  184.  The  ordinance  here  was  within  the  charter  grant  of  police 
power:  73  Ga.  184.  Ordinance  prohibiting  boys,  etc.,  from  getting  on  trains  at 
depot,  etc. ,  and  excepting  passengers,  etc. ,  not  void  for  uncertainty,  or  as  being 
unreasonable :  73  Ga.  184.  Law  will  presume  that  reasonable  construction  only, 
of  such  ordinance,  was  contemplated  :  73  Ga.  184.  Eegulating  speed  of  trains, 
and  requiring  watchmen  at  crossings,  is  within  police  power:  81  Ga.  397.  No 
unreasonable  ordinance  can  be  valid.  Reasonableness  of  ordinance  as  to  speed 
of  trains,  for  court :  90  Ga.  501 ;  but  see  81  Ga.  418.  Affidavit  for  warrant  to  arrest 
person  violating  ordinances,  defective  if  fails  to  state  how  violated:  86  Ga.  455. 
All  persons,  including  railroads  and  employees,  in  city,  must  take  notice  of 
valid  ordinances :  87  Ga.  386.  Ordinance  reciting  wrong  act  as  source  of  author- 
ity, not  therefore  void :  91  Ga.  268.  Effect  of  ordinance,  in  restricting  power  of 
city's  governing  body,  where  "any  person"  is  prohibited  from  doing  certain 
things :  91  Ga.  522,  524.  Ordinance  assessing  adjacent  property  to  build  sewer, 
void  because  notice  of  proposed  ordinance  not  follow  law:  93  Ga.  266,  267. 
Ordinance  being  legislative  act,  cannot  be  repealed  by  less  formality  than 
another  ordinance :  94  Ga.  803. 

Pavement,  act  requiring  railway  to  pave  between  tracks,  property-owner 
cannot  resist  assessment  because  railway's  part  of  street  not  paved  :  86  Ga.  301. 
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Act  authorizing  apportionment  of  assessments  for  street  pavement,  according 
to  "frontage"  only,  legal:  86  Ga.  301.  As  to  paving  street  intersections  and 
unpaved  center  of  street  between  railway  tracks:  86  Ga.  301. 

Pleading,  where  charter  incorporated  city  as  "City  of  Gainesville,"  but 
made  "Mayor  and  Council,  etc.,"  suable,  suit  naming  latter  as  defendant  prop- 
erly brought :  81  Ga.  76.  Suit  alleging  unlawful  revocation  of  liquor  license 
should  specify  how  act  unlawful:  89  Ga.  781. 

Policeman,  city  not  liable  for  tortious  arrest  by :  54  Ga.  568;  62/290;  65/387; 
68/740.  For  unlawful  battery  by,  city  may  remove  him  by  trial  (judicially), 
in  which  case  judgment  is  binding  on  him :  69  Ga.  165 ;  or  by  discharging  him 
for  good  cause:  69  Ga.  165;  80/503.  City  not  liable  for  personal  injury  by 
one  prisoner  to  another  in  the  same  cell,  though  former  while  drunk  negli- 
gently locked  up  with  latter  by  policeman :  88  Ga.  455. 

Powers,  these  corporations  confined  to  express  powers,  or  those  necessarily 
implied,  which  implication  must  be  clear  and  strong:  72  Ga.  428.  Unless  for- 
bidden by  charter,  city  may  build  schoolhouse :  52  Ga.  211 ;  73/686.  As  to  right 
to  tax  for  schools,  although  power  to  issue  school  bonds  denied  by  election: 
95  Ga.  555.  City  had  power  here  to  change  investment,  without  special  au- 
thority from  legislature,  or  by  vote:  75  Ga.  429.  City  could,  by  ordinance, 
adopt  code  compiled  by  city  attorney  ;  adoption,  not  compilation,  legislative 
act:  83  Ga.  512.  Authority  to  grade,  pave,  macadamize,  or  otherwise  improve 
streets  for  travel  or  drainage,  comprehensive :  86  Ga.  301.  Though  act  require 
two-thirds  vote  of  council  to  authorize  street  pavement,  material  used  fixed 
by  majority  only :  86  Ga.  301.  Where  city  charter  authorized  "blind  tiger" 
ordinance :  94  Ga.  654. 

Property,  cities  must  use  their  property  so  as  not  to  damage  others : 
69  Ga.  542. 

Railroads,  ordinance  prohibiting  storing  of  guano  not  applicable  to  railroad 
depot :  72  Ga.  800.  Not  applicable  when  railroad  charter  gave  power  to  erect 
storehouses,  etc.:  72  Ga.  800.  City  estopped  here:  72  Ga.  800.  Section  2222 
applicable  to  checking  trains  passing  street  crossing  in  city :  78  Ga.  810 ;  see  65 
Ga.  120 ;  73/558.  City  having  authority  to  regulate  running  of  trains,  failing  to 
do  so,  State  law  in  full  force :  78  Ga.  810.  Railroad  company  cannot  lay  tracks 
on  streets  without  express  legislative  sanction  ;  74  Ga.  658 :  80/793.  No  such 
authority  conferred  by  charters  here:  80  Ga.  793.  Where  statute  granted 
realty  to  railroad,  subject  to  city's  consent,  which  was  given,  acceptance  should 
affirmatively  appear,  also  user  within  reasonable  time:  82  Ga.  501.  Under  Act 
of  1874,  city  could  not  tax  railroad  property  used  in  its  business:  71  Ga.  158. 
Permitting  expenditures  after  agreement  with  the  city  authorities  would 
estop  city  from  denying  right  of  railroad  to  run  through  its  streets:  74  Ga.  659. 
Aliter,  as  to  unauthorized  expenditure :  74  Ga.  659.  As  to  railroad  company's 
right  to  build  additional  tracks  along  right  of  way,  on  street  dedicated  to 
public  :  91  Ga.  573. 

Recorder's  court,  summons  from,  need  not  conform  to  ordinance :  77  Ga.  663. 

Registration  law  here  added  no  new  qualifications  to  voters,  and  valid: 
66  Ga.  217. 

Sale,  by  city,  of  lot,  for  valuable  consideration,  held  good:  77  Ga.  336. 
Deed  by  mayor  held  sufficient,  without  resolution  of  council  authorizing ; 
city  having  legislative  right  to  sell :  90  Ga.  195. 

Schools,  city,  unless  forbidden  by  charter,  may  build  schoolhouses :  52  Ga. 
211 ;  73/686.  Not  prohibited  therefrom  by  Constitution  of  1877 :  73  Ga.  686,  citing 
64  Ga.  498.  Right  here  to  tax  for  schools,  under  ratified  charter,  although 
power  to  issue  school  bonds  denied  by  election  :  95  Ga.  555. 

Sewer,  as  to  liability  for  damage  from  obstructing  a  sewer:  66  Ga.  81. 
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Shade-trees  in  street  belong  to  city ;  city  removing  them  in  grading,  liable 
only  for  negligence  in  work :  74  Ga.  164. 

Sidewalk,  when  one  voluntarily  leaves,  and  falls  into  excavation,  city  not 
liable :  66  Ga.  195.  Rule  of  city's  liability  for  personal  injuries  from  defect  in 
bridge  over  drain  used  by  people  as  part  of  sidewalk :  66  Ga.  659.  Suits  fOr 
slight  depressions  or  elevations  in  sidewalk,  etc.,  discouraged:  72  Ga.  420. 
Sidewalks  and  streets  must  be  kept  in  safe  condition  for  travel,  and  failure  to 
repair  defect  implies  negligence :  75  Ga.  167.  Duty  in  matter  of  keeping 
reasonably  safe  for  public  use :  95  Ga.  135. 

Statutes,  legislative  acts  authorizing  closing  street,  strictly  construed: 
84  Ga.  372. 

Streets,  power  to  alter  grades  of,  involves  legislative  act ;  the  work  is  min- 
isterial: 66  Ga.  80.  As  to  liability  for  damage  to  property-owners  from  grad- 
ing streets :  23  Ga.  402  ;  28/46  ;  34/326 ;  58/595 ;  66/81.  Measure  of  damages  to 
property  from  change  of  grade  ;  benefit  from  improvement  considered  :  67  Ga. 
386 ;  70/611.  Since  Constitution  of  1877,  consequential  damages  recoverable :  67 
Ga.  386.  Rules  stated  as  to  city's  liability  for  obstructing;  applied  to  stretch- 
ing rope  across,  during  fire  parade:  67  Ga.  618.  State  has  supreme  control  of 
streets :  71  Ga.  124.  Gas  company,  chartered  by  legislature,  may  use  for  pipes  and 
fixtures  without  city's  consent :  71  Ga.  124.  Railroad  company  cannot  lay 
tracks  in  streets  without  express  legislative  sanction :  74  Ga.  658  ;  80/793.  City 
has  remedy  over  against  individual  or  railroad  so  using  street  as  to  cause  an  in- 
jury :  74  Ga.  774.  Railroad  notified  of  original  suit  against  city,  record  there- 
of admissible  against  it :  74  Ga.  774.  Fee  of  street  in  State  ;  city  cannot  grant 
right  to  lay  side-track  thereon :  78  Ga.  274.  As  to  title  to  streets  of  Brunswick 
and  power  of  mayor  and  council  over  them :  91  Ga.  522,  523.  City  authorizing 
ditch  to  be  opened  on  street,  must  see  that  it  is  properly  done  without  injury 
to  passers-by :  71  Ga.  258.  City  bound  to  keep  streets  in  safe  condition  for 
persons  to  pass  by  night  and  day  :  75  Ga.  658 ;  see  73  Ga.  99 ;  74/774.  City  not 
liable  for  failure  to  carry  out  ordinance  looking  to  opening  new  street:  77  Ga- 
745.  Right  to  open,  not  include  right  to  open  railroad  right  of  way  through 
city  :  85  Ga.  367.  Under  power  to  improve  whole  or  part  of  any  street,  city 
may  divide  one  street  in  two  sections  and  pave  each  differently:  86  Ga.  301- 
Without  express  statutory  authority,  city  has  no  right  to  permit  permanent 
obstruction  in  street  for  private  use:  86  Ga.  756.  City  not  liable  for  injury 
caused  by  obstruction  on  street  here,  unless  chargeable  with  notice :  77  Ga.  757- 
License  as  fish-dealer,  not  give  right  to  use  street  for  business :  86  Ga.  756' 
City  charter  giving  full  authority  to  remove  obstructions  from  streets,  may  be 
exercised  summarily  without  hearing:  86  Ga.  756. 

Street  railway,  as  to  city's  power  here  to  grant  electric  railway  privileges 
over  streets,  and  right  to  build  power-house,  etc. :  92  Ga.  209.  Work  of  con- 
structing street-railroad  through  streets  should  not  obstruct  streets  unneces- 
sarily :  87  Ga.  756.  On  question  of  legality  of  running  railway-cars,  etc.,  in  city 
and  damage  to  plaintiff's  house,  irrelevant  to  prove  porch  projected  on  side- 
walk: 75  Ga.  761. 

Taxation,  recovery  of  back  business  taxes  paid,  not  encouraged,  and  never 
allowed  where  payments  voluntary  ;  as  to  what  is  voluntary  payment :  66  Ga. 
32.  Protest  accompanying  voluntary  payment  of  taxes,  not  authorize  recov- 
ery ;  what  must  appear  :  68  Ga.  119.  As  to  whether  running  omnibuses  to 
depot  is,  by  custom,  part  of  public  stable  business,  so  that  city  can  require 
only  one  business  tax:  66  Ga.  31,  36.  While  city  could  not  exempt  gas  com- 
pany from  tax,  it  could  contract  to  pay  for  gas  sum  equal  to  such  tax: 
89  Ga.  683.  Contract  with  street-railroad  company  here  did  not  exempt  sta- 
bles, shops,  houses,  etc.,  from  taxation:  66  Ga.  104.  Power  to  tax  property 
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not  include  taxing  city's  own  bonds :  67  Ga.  489.  City  having  authority  to  lay 
business  taxes,  may  lay  tax  on  each  department  of  general  merchandise  store, 
as  different  business :  69  Ga.  583.  Payment  of  specific  tax  to  city  does  not 
release  one  from  liability  to  future  assessment :  75  Ga.  36.  Under  Act  of  1874, 
city  could  not  tax  railroad  property  used  in  its  business  :  71  Ga.  158.  Whilst 
formerly  State  could  by  contract  restrict  itself  as  to  taxing  power,  city  never 
could  except  by  express  statute :  83  Ga.  734.  Municipality  must  follow  strictly 
power  to  tax  by  local  assessment :  91  Ga.  500.  Denial,  by  election,  of  power 
to  issue  school  bonds,  no  denial  of  right  to  tax  for  schools  under  city  charter 
ratified  :  95  Ga.  555,  556. 

Water,  right  of  city  of  Atlanta  to  shut  off  her  water  from  specific  premises 
until  arrears  paid,  analagous  to  tax  lien  on  specific  land :  90  Ga.  486. 

Water-works,  rule  of  liability  for  overflowing  lands  below  reservoir  by 
letting  off  water:  66  Ga.  72.  There  is  nothing  in  contract  of  city  of  Athens 
with  water-works  company  exempting  latter  from  taxation  :  74  Ga.  413. 

§1834.  (1673.)  Private.  All  others  are  private,  whether  the  ob- 
ject of  incorporation  be  for  public  convenience  or  individual  profit, 
and  whether  the  purpose  be,  in  its  nature,  civil,  religious,  or  edu- 
cational. 

An  incorporated  academy  is  a  private  corporation :  3  Ga.  283.  The  State 
may  pass  any  act  controlling  the  management  of  an  incorporated  academy : 
22  Ga.  506.  Power  of  the  legislature  over  private  corporations  cannot  be  ex- 
ercised contrary  to  the  privileges  in  the  charter :  6  Ga.  130.  Cannot  sell  the 
franchise  of  a  railroad,  but  may  everything  else  belonging  to  it:  57  Ga.  340. 

Operation  of  street-railroad  for  private  purposes  perpetually  enjoined: 
73  Ga.  428 ;  75/763. 


ARTICLE  2. 


THEIR    CREATION. 


Acts  1853-4,  §1835.  (1674.)  By  whom  created .  The  power  to  create  corporations 
1855-6,  in  this  State  vests  in  the  General  Assembly,  and  the  courts,  by 
5^780, 2350,  wbom  all  charters  must  be  granted. 

How  created  by  act  of  the  legislature  generally  in  this  country :  14  Ga.  80. 
Power  of  the  legislature  as  to  creating  corporations  for  the  government  of 
towns :  30  Ga.  845.  Section  cited  and  construed  in  reference  to  a  church  cor- 
poration :  63  Ga.  194.  Where  the  corporation  was  created  subject  to  the  general 
law  then  in  force,  so  that  the  charter  might  at  any  time  after  be  modified  or 
repealed  :  54  Ga.  404-420. 

Act  conferring  upon  commissioners  of  Mcintosh  county  power  of  exercis- 
ing corporate  authority  of  Darien,  valid:  68  Ga.  681-686.  Municipality  is 
creature  of  legislature,  which  may  dissolve,  modify,  or  limit  its  powers  at 
will :  68  Ga.   681 ;  6/130. 

Incorporation  of  manufacturing  company  in  1872,  by  superior  court,  void : 
69  Ga.  159. 

Acceptance  of  charter  is  presumed  from  the  application :  71  Ga.  106. 

Superior  courts  have  no  authority  to  grant  charters  to  railroad  companies: 
93  Ga.  53. 
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§1836.  Charters,  how  renewed.  Any  banking,  insurance,  railroad,  Acts  1898, 
canal,  navigation,  express,  and  telegraph  company,  heretofore  incor-$5780- 
porated  by  the  General  Assembly  by  special  act,  may  from  time  to 
time  renew  its  charter  by  riling  with  the  secretary  of  State  a  petition 
signed  with  the  corporate  name,  stating  the  name  and  charter  of  the 
corporation,  when  incorporated,  giving  the  date  of  the  original  act  of 
incorporation  and  all  amendments  thereto,  that  it  desires  a  renewal 
of  its  charter  as  set  out  in  the  original  act  of  incorporation  and  the 
acts  amendatory  thereof;  and  paying  to  the  secretary  of  State  a  fee  of 
one  hundred  dollars,  to  be  covered  by  him  into  the  treasury  of  the 
State;  and  filing  along  with  said  petition  a  certified  abstract  from 
the  minutes  of  the  corporation,  showing  that  the  application  for  re- 
newal had  been  authorized  by  proper  corporate  action. 

§1837.  Form  of  certificate  to  be  issued.     Thereupon  the  secretary  of 
State   shall   issue   to  the  petitioning  corporation  the  following  cer- 
tificate, to  wit: 
Georgia. 
To  whom  it  may  concern — Greeting: 

(Insert  name  of  petitioning  corporation),  a  corporation  created  by  Act|81893' 
an  Act  of  the  General  Assembly  of  the  State  of  Georgia,  by  an  Act 
approved  (insert  date  of  approval  of  act  of  incorporation)  and  Acts 
amendatory  thereof,  approved  (insert  date  of  approval  of  amending 
acts),  having  petitioned  for  a  renewal  of  the  charter  of  said  corpo- 
ration in  terms  of  the  statute  in  such  case  made  and  provided,  the 
grant  of  corporate  powers  and  privileges  set  out  in  the  above-recited 
acts  is  hereby  renewed  for  the  space  of  thirty  years,  as  to  all  parts 
thereof  not  in  conflict  with  the  Constitution  and  laws  now  or  here- 
after of  force  in  this  State. 

Witness   my    official    hand  and  the    seal   of  State,  this  day 

of ,  18—. 

§1838.  Acceptance  of  renewal.  Upon  filing  the  petition  and  abstract,  Actja893, 
and  the  issuance  of  the  certificate  prescribed,  the  corporation  shall 
be  conclusively  presumed  to  have  accepted  the  renewal  of  its  charter, 
and  said  corporation  shall  be,  and  continue  for  the  space  of  thirty 
years,  a  body  corporate,  with  all  the  powers,  privileges  and  liabili- 
ties granted  in  the  original  act  of  incorporation  and  the  amendments 
thereto,  so  far  as  the  same  are  not  in  conflict  with  the  Constitution 
and  laws  of  the  State,  now  or  hereafter  of  force. 

§1839.   To  file  petition,  etc.     The  secretary  of  State  shall  keep  of  file  Apct|91893' 
the  petitions  and  abstracts  specified,  and  a  book  in  which  he  shall 
enter  the  names  of  all  corporations  obtaining  renewals  of  charters, 
and  the  date  of  the  renewal. 

§1840.    Charters,  how  amended.     Any  banking,  insurance,  railroad,  Act|91898, 
canal,  navigation,  express,  or  telegraph  company,  heretofore  incor-^5780- 
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porated  by  the  General  Assembly  by  special  act,  may  amend  its 
charter  so  as  to  acquire  any  or  all  of  the  corporate  powers  and  priv- 
ileges granted  to  a  like  corporation  under  the  acts  already  or  to  be 
hereafter  passed,  providing  for  the  grant  of  corporate  powers  and 
privileges  to  such  companies  by  the  secretary  of  State,  by  filing  with 
the  secretary  of  State  a  petition,  signed  with  the  corporate  name, 
stating  the  name  and  character  of  the  corporation,  the  date  of  the 
original  act  of  incorporation  and  all  amendments  thereto,  that  it 
desires  an  amendment  to  its  charter  by  having  granted  it  the  corpo- 
rate powers  and  privileges  granted  to  similar  corporations  by  the 
act,  or  certain  specified  sections  of  the  act,  providing  for  the  grant 
of  corporate  powers  and  privileges  to  (insert  kind  of  company)  by 
the  secretary  of  State;  and  paying  to  the  secretary  of  State  a  fee  of 
twenty-five  dollars,  to  be  covered  by  him  into  the  treasury  of  the 
State;  and  also  filing  along  with  said  petition  a  certified  abstract 
from  the  minutes  of  the  corporation,  showing  that  the  application 
for  amendment  had  been  authorized  by  proper  corporate  action. 

§1841.    Certificate  of  amendment.     Thereupon  the  secretary  of  State 
shall  issue  to  the  corporation  the  following  certificate: 
Georgia. 
To  whom  it  may  concern — Greeting: 

(Insert  here  name  of  petitioning  corporation),  a  corporation 
created  b'y  an  Act  of  the  General  Assembly  of  this  State,  by  an 
Act  approved  (insert  here  date  of  approval  of  act),  and  Acts  amend- 
atory thereof,  approved  (insert  here  date  of  approval  of  amenda- 
tory acts),  having  petitioned  for  an  amendment  of  the  charter 
of  said  corporation,  in  terms  of  the  law  in  such  case  made  and  pro- 
vided, the  corporate  powers  and  privileges  set  out  in  the  Act  (or 
certain  specified  sections  of  the  act),  providing  for  the  grant  of 
corporate  powers  and  privileges  by  the  secretary  to  (insert  charter 
of  company),  are  hereby  conferred  upon  (insert  name  of  company 
desiring  amendment). 

Witness  my  hand  and  the  seal  of  this  State,  this day  of , 

18—. 

§1842.  Acceptance  of  amendment  conclusively  presumed.     After  the 


Acts  1893, 
p.  89. 


Acts  1893, 
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Acts  1893, 
p.  90. 


filing  of  said  petition,  and  the  issuance  of  the  certificate  prescribed 
in  the  foregoing  section,  the  corporation  shall  be  conclusively  pre- 
sumed to  have  accepted  the  amendment  specified,  and  shall  have, 
enjoy,  and  exercise  all  the  corporate  powers  and  privileges  set  out 
in  the  act,  or  the  particular  section  of  the  act  specified  in  the  petition 
and  certificate  prescribed  in  section  1840  of  this  Code. 

§1848.  Petitions  and  transcripts  to  be  kept  of  file.  The  secretary  shall 
keep  of  file  all  petitions  and  transcripts  filed  with  him,  and  a  book 
in  which  he  shall  enter  the  names  of  all  the  companies  obtaining 
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amendments  to  charters,  the  date  of  the  amendment  and  the  act, 
or  portions  of  the  act,  adopted  as  an  amendment. 

§1844.  Change  of  name  or  place  of  business.  Any  banking,  railroad,  ^ct592189B' 
insurance,  express,  telegraph,  canal,  or  navigation  company  in  this$5780- 
State,  whether  incorporated  by  special  act  of  the  General  Assembly  /p^i, 
or  by  the  secretary  of  State  under  the  general  law,  may  have  its  cor-  tf*T<*' 
porate  name  or  its  principal  office  changed  in  the  following  manner, 
to  wit :  The  company  desiring  to  have  its  name  or  its  principal  office 
changed,  shall  file  in  the  office  of  the  secretary  of  State  a  petition, 
signed  with  the  corporate  name,  stating  the  name  and  character  of 
the  corporation,  the  date  of  its  original  charter  and  all  amendments 
thereto,  that  it  desires  an  amendment  to  its  charter  changing  its  cor- 
porate name  or  its  principal  office,  or  both,  as  the  case  may  be;  and 
pay  to  the  secretary  of  State  a  fee  of  twenty-five  dollars,  to  be  cov- 
ered by  him  into  the  treasury  of  the  State;  and  also  file  with  such 
petition  a  certified  abstract  from  the  minutes  of  the  board  of  direc- 
tors, showing  that  the  application  for  the  proposed  amendment  has 
been  authorized  by  the  unanimous  vote  of  the  stockholders  present 
at  a  stockholders'  meeting.  Affidavit,  made  and  signed  in  due  form 
of  law  by  the  president  or  secretary,  shall  be  attached  to  said  peti- 
tion, showing  that  it  has  been  published  once  a  week  for  four  weeks 
in  that  newspaper  in  which  is  published  the  sheriff's  sales  of  the 
county  in  which  the  principal  office  of  said  corporation  is  located. 

§1845.    Certificate  of  change.     When  said  petition  and  affidavit  have  AptS52895' 
been  filed  in  the  office  of  the  secretary   of  State,   that  officer  shall 
issue  to  said  company,  under  the  great  seal  of  the  State,  a  certificate 
in  the  following  form  : 

To  all  to  whom  these  presents  may  come — Greeting  : 

Whereas,  The  (here  insert  name  of  petitioning  corporation),  a 
corporation  created  and  existing  under  the  laws  of  this  State,  has 
filed  in  this  office,  in  terms  of  the  law,  a  petition  asking  that  its 
charter  be  amended  by  changing  (its  corporate  name  or  its  principal 

office,  or  both,  as  the  case  may  be)  from to  ,   and  has 

complied  with  all  the  requirements  of  the  law  in  such  cases  made 
and  provided;  therefore,  the  State  of  Georgia  hereby  amends  the 
charter  of  the  said  (insert  name  of  company)  by  changing  (its  corpo- 
rate name  or  principal  office,  or  both,  as  the  case  may  be, )  from  (insert 
old  name  or  old  principal  office,  or  both)  to  (insert  new  name  or  new 
principal  office,  or  both). 

In  witness  whereof,  these  presents  have  been  signed  by  the  sec- 
retary of  State,  and  the  great  seal  has  been  attached  hereto,  at  the 
capitol,  in  Atlanta,  on  this  day  of  ,  18 — . 
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ARTICLE  3. 

FOREIGN    CORPORATIONS. 

^5i485i863  §1846.  (1675.)  Foreign  corporations .  Corporations  created  by  other 
States  or  foreign  governments  are  recognized  in  our  courts  only  by 
comity,  and  so  long  as  the  same  comity  is  extended  in  their  courts 
to  corporations  created  by  this  State. 

The  existence  of  a  corporation  may  be  recognized  in  another  State  and 
there  contracted  with :  14  Ga.  328.  Proof  of  diploma  of  foreign  medical  cor- 
poration :  27  Ga.  76,  77.  By  producing  charter  of  such  corporation  :  59  Ga.  100. 
Comity  controls  as  to  foreign  corporation's  right  to  sue  here:  23  Ga.  448-458. 
Montgomery  and  West  Point  Railroad  sued  in  Georgia  by  one  of  her  citizens, 
although  the  cause  of  action  originated  in  Alabama :  39  Ga.  554.  Foreign  cor- 
poration garnisheed  for  a  debt  it  may  owe  anywhere  in  the  State  :  48  Ga.  351. 
Specific  performance  cannot  be  enforced  against  a  domestic  corporation,  as  to 
contract  as  to  land  to  be  performed  in  another  State :  58  Ga.  323-328. 

Cannot  recover  lands  in  Georgia  without  showing  power  under  foreign 
charter  to  hold  lands :  66  Ga.  529. 

Railroad  company  incorporated  under  Act  of  1876,  not  a  foreign  corpora- 
tion :  72  Ga.  423.  Georgia  Railroad  charter  authorizing  sale  of  franchises, 
foreign  purchaser  became  domestic  corporation  :  74  Ga.  634. 

Decree  against  corporation,  appointing  receiver  to  collect  assessments  of 
stock  subscriptions,  binding  on  non-resident  subscriber:  85  Ga.  238. 

Acts  1893,  §1847.  What  powers  they  may  not  exercise.  No  foreign  corporation 
shall  exercise  within  this  State  any  corporate  powers  or  privileges 
which  by  the  Constitution  or  laws  of  Georgia  are  denied  or  prohibited 
to  corporations  created  by  this  State,  or  the  exercise  of  which  is 
contrary  to  the  public  policy  of  this  State,  anything  in  the  charter 
or  corporate  powers  of  the  foreign  corporation  to  the  contrary  not- 
withstanding. 

§1848.  Penalty.  Whenever  any  foreign  corporation  shall  exercise 
or  attempt  to  exercise  within  this  State  any  corporate  power  or  privi- 
lege denied  or  prohibited  to  corporations  created  by  this  State  by 
the  Constitution  or  laws  of  this  State,  or  contrary  to  the  public 
policy  of  this  State,  it  shall  be  the  duty  of  the  courts  to  declare 
said  corporate  powers  or  privileges  invalid  and  of  no  force  or  effect 
within  this  State,  and  to  restrain  or  prohibit,  by  appropriate  proc- 
ess, order  or  judgment,  the  exercise  of  said  corporate  powers  or 
privileges  by  said  foreign  corporation,  at  the  instance  of  any  party 
at  interest,  or  at  the  instance  of  the  attorney-general,  when  the 
latter  shall  be  directed  by  the  Governor  to  proceed  to  that  end  in 
the  name  of  the  State. 
Act^31898'  §1849.  (1675a.)  Ownership  of  land  by  foreign  corporation.  Any 
foreign  corporation  or  corporations  incorporated  by  the  laws  of  any 
other    State,    and   claiming  io   own   lands   in   Georgia   in  quantity 
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amounting  to  as  much  as  five  thousand  acres,  shall  be  incorporated 
by  the  laws  of  Georgia  within  twelve  months  after  February  28th, 
1877;  and  on  their  failing  to  do  so,  the  State  of  Georgia  will  not  con- 
sent to  the  said  corporation  owning  the  said  lands  so  located  in  her 
territory.  And  any  foreign  corporation  incorporated  by  the  laws  of 
other  States,  who  shall  thereafter  claim  to  own  land  in  the  State  of 
Georgia  in  quantity  amounting  to  five  thousand  acres  or  upwards, 
shall  become  incorporated  by  the  laws  of  the  State  of  Georgia,  and  in 
default  thereof  Georgia  will  not  consent  that  said  foreign  corporation 
shall  own  said  lands  in  her  territory;  and  no  foreign  corporation  in- 
corporated by  the  laws  of  another  State  shall  own  more  than  five 
thousand  acres  of  land  except  upon  the  condition  of  becoming  a 
corporation  under  the  laws  of  Georgia:  Provided,  that  this  section 
shall  not  apply  to  any  foreign  corporation,  or  any  corporation  incor- 
porated by  the  laws  of  any  other  State,  engaged  in  the  business  of 
lending  money  on  real  estate  security,  nor  to  any  such  corporation 
which  holding  a  lien  upon  real  estate  to  secure  the  payment  of  any 
debt,  when  said  corporation,  in  order  to  prevent  loss,  is  compelled  to 
become  the  purchaser  of  lands  covered  by  deed  or  mortgage  to  secure 
a  loan:  And  provided,  however,  that  the  benefits  and  privileges  of  the  ^f^1805' 
foregoing  proviso  shall  not  apply  to  any  foreign  corporation  which 
does  or  may  lend  money  in  this  State  at  a  greater  rate  of  interest 
than  eight  per  cent,  per  annum.  In  estimating  the  amount  of  in- 
terest charged,  there  shall  be  included  any  and  all  commissions  or 
fees  which  may  be  paid  to  said  company  or  its  duly  authorized  agents. 

Borrower  cannot,  by  illegality  to  mortgage  fi.  fa.,  question  right  of  lender, 
a  foreign  corporation,  to  own  more  than  five  thousand  acres  ;  State  alone  can 
make  the  question :  87  Ga.  28. 

§1850.  Charter  of  foreign  corporations,  hoiu  far  binding  here.  Where  41  Ga-  66°- 
a  foreign  corporation  does  business  in  this  State  and  relies  upon 
provisions  in  its  charter  different  from  those  imposed  by  the  law  of 
this  State  under  similar  circumstances,  it  must  show  that  the  op- 
posite party  had  notice  of  such  provisions  at  the  time  the  contract 
was  made. 


ARTICLE  4. 

POWERS    AND    LIABILITIES    OF    CORPORATIONS. 

§1851.  (1678.)  Continuance.  Corporations  have  continuous  suc- 
cession during  the  time  limited  by  their  charter,  notwithstanding 
the  death  of  their  members.  Should  any  charter  granted  in  future 
by  the  General  Assembly  to  a  private  corporation  be  silent  as  to  its 
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continuance,  such  charter  shall   expire   at  the   end   of  thirty  years 
from  the  date  of  its  grant. 

Section  cited,  and  where  charter  is  silent  as  to  continuance,  it  expires  in 
thirty  years  from  the  date  of  its  grant :  49  Ga.  151-153 ;  54/404,  420-422. 
Change  of  stockholders  not  affect  the  corporate  existence :  72  Ga.  518. 

§1852.  (1679.)  Common  powers.  All  corporations  have  the  right 
to  sue  and  be  sued,  to  have  and  use  a  common  seal,  to  make  by- 
laws, binding  on  their  own  members,  not  inconsistent  with  the  laws 
of  this  State  and  of  the  United  States,  to  receive  donations  by  gift 
or  will,  to  purchase  and  hold  such  property,  real  or  personal,  as  is 
necessary  to  the  purpose  of  their  organization,  and  to  do  all  such 
acts  as  are  necessary  for  the  legitimate  execution  of  this  purpose. 

Ordinance  of  a  city  regulating  the  sale  of  gunpowder  is  valid :  4  Ga.  509. 
A  railroad  corporation  can  make  contracts :  17  Ga.  574.  A  by-law  asserting  a 
lien  on  the  stock  of  the  members  is  binding  as  between  the  corporators: 
1  Ga.  43.  But  a  by-law  infringing  upon  a  valid  statute  relating  to  corpora- 
tions is  void :  12  Ga.  404.  City  of  Augusta  has  power  to  establish  such  by- 
laws as  are  necessary,  and  not  repugnant  to  the  Constitution  and  laws: 
38  Ga.  542.  Where  by-law  valid,  but  society  could  be  controlled  in  its  con- 
struction and  enforcement :  38  Ga.  608.  Where  no  individual  liability  is  cre- 
ated by  the  charter  or  general  laws,  a  by-law  of  the  corporation  cannot 
impose  it :  40  Ga.  98.  When  the  execution  of  a  mortgage  by  the  agent  of  the 
corporation  binds  the  corporation :  25  Ga.  316.  Agent  can  bind  the  corpora- 
tion'by  note  if  acting  within  sphere  of  his  powers,  or  there  is  after-ratification 
of  it  by  the  principal:  6Ga.  166.  Excursions  as  a  matter  of  trade  or  business 
with  the  public,  are  not  within  the  means  or  ends  for  which  a  church  was  in- 
corporated :  63  Ga.  186-194.  Where  a  contract  is  beyond  the  scope  of  the 
corporate  powers,  noremedy  can  be  had  for  damages  for  breach  of:  53  Ga.  625. 
Suing  need  not  state  how  incorporated  or  aver  that  it  is  a  corporation: 
55  Ga.  672.  In  suits  to  recover  on  subscription  for  stock,  calls  for  should  be 
clearly  proved,  but  need  not  show  that  a  certificate  of  stock  has  been  ten- 
dered the  subscriber :  56  Ga.  230.  Notice  as  to  calls  in  relation  to  stock  sub- 
scriptions :  57  Ga.  314.  By-laws  control  officers  of,  where  they  accept  office 
and  serve  under  such  by-law  known  to  them :  58  Ga.  240.     See  87  Ga.  533. 

Members  of  company  not  liable  as  partners  under  summons  of  garnishment 
directed  to  corporation  :  69  Ga.  751. 

Whether  corporation  (a  bank)  acted  ultra  vires  in  running  iron-works  to 
collect  debt  due  to  bank,  was  fairly  submitted  to  jury :  74  Ga.  454. 

Defendant  sued  as  corporation  having  pleaded  as  such,  not  prejudiced  by 
incompetent  parol  proof  that  it  was  a  corporation  :  88  Ga.  193. 

Corporation  cannot,  ordinarily,  become  member  of  partnership :  74  Ga.  509  ; 
75/567. 

SS'Ss6*  §1853.  Visitorial  powers.  Visitorial  power  over  corporations  is 
vested  in  the  superior  court  of  the  county  where  such  corporation 
is  located. 

j*(ia'668'  §1854.  Rights  of  corporators.  Corporators  have  a  property  inter- 
est in  the  franchise  of  voluntary  private  corporations,  of  which  they 
cannot  be    deprived  except  by  due  process   of  law.     Mandamus  will 
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lie  against  the  corporation  to  enforce  such  rights,  if  there  is  no  other 
legal  remedy. 

§1855.    Transfer  of  shares,  when  complete.     Except  as  against  the40Ga.  m. 
claims  of  the  corporation,  a  transfer  of  stock  does  not  require  a 
transfer  on  the  books  of  the  company. 

§1856.     Organization   before   capital    subscribed  for.     Persons    who  ^^°;^' 
organize  a  company  and  transact  business  in  its  name  before  the 83  Ga- 471- 
minimum  capital  stock  has  been  subscribed  for,  are  liable  to  cred- 
itors to  make  good  the  minimum  capital  stock  with  interest. 

No  deduction  for  salaries  of  such  corporators  allowed  where  corporation 
made  no  profits :  83  Ga.  471. 

§1857.    Contracts  between  corporations  having  officers  in  common.     A|[^-j^- 
contract  otherwise  fair  is  not  rendered  void  by  the  fact  that  the  con- 
tracting parties  consist  of  corporations  having  the  same  persons  or 
officers  in  each. 

§1858.  Directors  of  insolvent  corporations.  Directors  primarily  rep- 91  Ga- 624- 
resent  the  corporation  and  its  stockholders,  but  when  the  corpora- 
tion becomes  insolvent  they  are  bound  to  manage  the  remaining 
assets  for  the  benefit  of  its  creditors,  and  cannot  in  any  manner  use 
their  powers  for  the  purpose  of  obtaining  a  preference  or  advantage 
to  themselves. 

§1859.    Majority    stockholders    entitled  to  control.      So  long  as  the76Ga-641- 
majority  stockholders  confine  themselves  within  the  charter  powers, 
a  court  of  equity  will  require  a  strong  case  of  mismanagement,   or 
fraud,  before  it  will  interfere  with  the  internal  management  of  the 
affairs  of  a  corporation. 

§1860.  Proceedings  by  minority  stockholders,  vohen  allowed.    A  minor- si  Ga.  548. 
ity  stockholder  may  proceed  in  equity  in  behalf  of  himself  and  other 
stockholders  for  fraud,  or  acts  ultra  vires,  against  p,  corporation,  its 
officers  and  those  participating  therein,  when  he  and  they  are  injured 
thereby.     But  there  must  be  shown — 

1.  Some  action  or  threatened  action  of  the  directors  beyond  the 
charter  powers;  or, 

2.  Such  a  fraudulent  transaction  completed  or  threatened  among 
themselves  or  shareholders  or  others,  as  will  result  in  serious  injury 
to  the  company  or  other  shareholders;  or, 

3.  That  a  majority  of  the  directors  are  acting  in  their  own  inter- 
est in  a  manner  destructive  of  the  company,  or  of  the  rights  of  the 
other  shareholders;  or, 

4.  That  the  majority  stockholders  are  oppressively  and  illegally 
pursuing,  in  the  name  of  the  corporation,  a  course  in  violation  of 
the  rights  of  the  shareholders  which  can  only  be  restrained  by  a 
court  of  equity;  and  it  must  also  appear — 

5.  That  petitioner  has  acted  promptly;  that  he  made  an  earnest 
effort  to  obtain  redress  at  the  hands  of  the  directors  and  stock- 
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holders,  or  why  it  could  not  be  done,  or  it  was  not  reasonable  to 
require  it. 

6.  The  petitioner  must  show  that  he  was  a  shareholder  at  the 
time  of  the  transaction  of  which  he  complains,  or  that  his  shares 
have  devolved  on  him  since  by  operation  of  law. 

Only  in  strong  case  will  equity  interfere,  at  instance  of  minority  corpora- 
tors, in  management  of  corporation  affairs:  41  Ga.  454. 

$2320.  §1861.    (1680).  Responsibility  for  acts  of  officers .     Every  corporation 

acts  through  its  officers,  and  is  responsible  for  the  acts  of  such 
officers  in  the  sphere  of  their  appropriate  duties;  and  no  corpora- 
tion shall  be  relieved  of  its  liability  to  third  persons  for  the  acts  of 
its  officers  by  reason  of  any  by-law  or  other  limitation  upon  the 
power  of  the  officer,  not  known  to  such  third  person. 

Persons  as  officers  of,  presumed  rightfully  there,  and  their  acts  binding  on 
a  corporation :  5  Ga.  239.  Directors  of  a  banking  corporation,  responsible  as 
individuals  for  the  torts  of  their  agents :  18  Ga.  412.  The  unrepudiated  act  of 
a  cashier  of  a  bank  is  binding  on  the  bank :  20  Ga.  275.  Agents  may  bind  cor- 
porations by  contract  made  in  other  States  :  45  Ga.  34.  Southern  Express 
Company  bound  by  the  act  of  their  agent,  within  the  sphere  of  his  duty:  41 
Ga.  515.  Section  cited  ;  and  a  railroad  company  is  liable  to  passengers  for  the 
torts  of  their  conductors  and  other  servants  employed  on  the  train :  58  Ga. 
216-219.  Court  of  equity  in  this  State  cannot  compel  a  domestic  corporation 
to  go  in  a  foreign  State  and  there  specifically  execute  a  contract:  58  Ga.  523. 
Damages  by  a  non-resident  merchant  against  a  city  for  enforcing  on  him  an 
illegal  tax  ordinance:  60  Ga.  164.  Should  keep  the  streets  and  sidewalks  safe, 
otherwise  municipality  responsible  in  damages  for  failure  to  do  so :  55  Ga.  17. 
Responsible  for  falling  of  brick  wall  of  burnt  house,  causing  injury:  39  Ga. 
725.  Corporation,  through  its  agents,  may  be  guilty  of  a  libelous  publication  : 
58  Ga.  65.  Liability  of  a  municipal  corporation  for  a  ditch  or  a  sewer  across  its 
streets :  49  Ga.  316-321.  Conductor  of  a  railroad  beating  a  passenger :  60  Ga. 
282.  Stockholders  not  parties  (unless  authorized  by  statute)  cannot  plead 
and  defend  for  the  corporation,  when  it  is  sued  :  58  Ga.  189.  Bound  by  fraud- 
ulent act  of  their  agents:  54  Ga.  635.  Presumed  that  corporation  officers  had 
authority  to  affix  the  corporate  seal:  58  Ga.  547.  Athens  had  no  power  under 
its  charter  to  establish  a  ferry,  and  was  not  liable  to  one  injured  by  negligence 
of  the  ferryman  :  53  Ga.  639.  When  the  mayor  and  council  of  a  city  could  bind 
it  by  a  mortgage  given  :  59  Ga.  765. 

When  bank  liable  for  act  of  president  and  stockholder  in  depreciating  stock 
held  as  collateral  security  by  bank :  68  Ga.  637. 

Where  general  superintendent  of  railroad  company  licensed  by  parol  the 
erection  of  mill-dam,  etc.,  on  company's  lands,  and  company  held  bound:  69 
Ga.  115. 

Agent  alter  ego  of  corporation  as  to  subordinates:  69  Ga.  137.  Applied 
where  child  employed  in  factory  injured  by  fault  of  manager  in  violation  of 
rules  :  69  Ga.  137. 

Bound  by  admissions  of  president  or  agent  in  connection  with  his  business  : 
70  Ga.  87. 

Liability  for  stock  illegally  issued  by  directors,  discussed:  71  Ga.  726. 

Action  of  its  officers  being  necessarily  corporation's  action,  impracticable  to 
separate  the  two  and  hold  a  bank  to  be  victim  of  fraud  of  those  controlling  it : 
74  Ga.  251. 
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Not  liable  on  note  made  by  superintendent,  without  express  authority  of 
charter :  75  Ga.  238. 

Bound  by  president's  admissions  of  correctness  of  account  and  promise  to 
pay  same :  75  Ga.  450. 

Railroad  not  bound  by  statement  of  alleged  agent  at  public  meeting :  81 
Ga.  176. 

Notice  to  proper  officer  of  defective  condition  of  track,  is  notice  to  road: 
77  Ga.  203. 

Corporation  making  contract  not  bound  by  instrument  of  officer  executed 
to  carry  same  into  effect,  where  instrument  departs  from  terms  of  contract: 
80  Ga.  258. 

Where  city  authorities  made  excavations  immediately  outside  city  limits, 
such  excavating  was  ultra  vires,  and  city  was  not  liable  for  caving  in  of  a  city 
lot  adjacent :  90  Ga.  20. 

Railroad  could  contract  jointly  with  its  projectors  to  keep  up  stock-gaps, 
etc. :  89  Ga.  708. 

§1862.     No  collateral  attack  as  to  corporate  existence.     The   existence  32  Ga.  292. 

3  •  .  r  70Ga.86. 

of  a  corporation,  claiming  a  charter  under  color  of  law,  cannot  be 
collaterally  attacked.  All  who  have  dealt  with  a  corporation  as 
such  are  estopped  from  denying  its  corporate  existence. 

One  dealing  with  company  as  corporation,  in  seeking  to  enforce  contract 
with  it,  cannot  deny  corporate  existence:  69  Ga.  159.  Although  charter  void, 
cannot  sue  members  as  partners :  69  Ga.  159. 

§1863.  Lessee  subject  to  burdens  of  lessor  corporations.  All  corpora-  ^1S46' lo- 
tions, foreign  or  domestic,  operating  the  franchise  of  a  corporation 
chartered  by  this  State,  are  subject  to  its  burdens,  and  can  be  sued 
when  and  where  and  for  like  causes  for  action  for  which  suits  could 
have  been  maintained  against  such  other  corporation,  were  it  in  pos- 
session of  the  franchise  so  acquired  or  usurped. 

§1864.   Corporation  liable  notwithstanding  sale  or  lease.     A  corpora- 90 Ga.  203. 
tion  charged  with  a  duty  to  the  public,  cannot,  by  sale  or  otherwise, 
dispose  of  its  property  or  franchises  so  as  to  relieve  itself  from  lia- 
bility for  acts  done  or  omitted,  without  legislative  sanction  expressly 
exempting  it  from  liability. 

Lessor  railroad  liable  for  acts  of  lessee,  although  authorized  by  legislature 
to  lease,  but  without  express  exemption  from  liability :  70  Ga.  464. 

§1865.  Railroads  using  the  same  terminal  tracks.  Two  or  more  79  Ga.  489. 
chartered  railway  companies  whose  lines  terminate  in  the  same 
city,  may,  by  contract,  within  the  corporate  limits  use  the  same 
track  in  common,  with  or  without  common  ownership,  and  when 
they  do  so  the  company  owning  the  track  is  not  responsible  to  its 
employees  for  injuries  sustained  solely  by  reason  of  the  negligent 
use  of  the  track  by  the  employees  of  the  other  company. 

§1866.   (1679  a.)   Bonds  of  corporation  to  be  certified  and  recorded.  Acts  me, 
All  public  and  private  corporations  in  this  State,  who  shall  issue  or  $$758, 377. 
indorse  any  bonds  for  circulation,  shall  furnish  to  the  secretary  of  "l 
State  a  certified  statement  showing  the  letter,  date  of  issue,  number 
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of  bonds,  amount  of  issue,  rate  of  interest,  when  and  where  payable, 
and  the  date  of  the  law,  if  any,  authorizing  such  issue.     The    secre- 
tary of  State  shall  record  the  same  in  a  book  to  be  kept  by  him  for 
that  purpose. 
See  79  Ga.  58. 

§1867.  (1679  c.)  Corporations  fined  for  default.  Public  or  pri- 
vate corporations  neglecting  or  refusing  to  comply  with  the  provi- 
sions of  the  preceding  section  shall  be  fined  in  a  sum  not  exceeding 
five  hundred  dollars  for  each  offense,  one  half  of  said  fine  to  go  to  the 
party  giving  information  of  such  violation,  and  the  other  half  to  go 
to  the  public-school  fund  of  the  county. 

§1868.  (1679  d.)  Circulation  of  unrecorded  bonds  forbidden.  No 
bonds  shall  be  placed  in  circulation  until  the  provisions  with  regard 
to  such  bonds  shall  have  been  complied  with,  and  any  person  placing 
such  bonds  in  circulation  without  such  compliance,  shall  be  subject 
to  a  fine  of  five  hundred  dollars  for  every  bond  so  put  in  circulation. 

§1869.  (1679  e.)  Compensation  of  secretary  of  State.  The  secre- 
tary of  State  shall  receive  as  compensation  for  the  record  and  for  giv- 
ing transcript  of  the  same,  twenty  cents  per  hundred  words;  the  fee 
for  recording  to  be  paid  by  the  corporation  issuing  the  bonds,  and 
the  fee  for  transcripts  to  be  paid  by  the  party  applying  for  the  same. 

§1870.  Electricity,  rent  or  sale  of  power.  Any  person  or  corpora- 
tion creating  electricity  in  this  State  may  make  contracts  and  lease 
power,  or  any  part  thereof,  to  any  person  or  corporation. 

§1871.  To  redeem  certificates  for  wages.  Any  corporation  or  person 
doing  business  of  any  kind  in  this  State,  who  shall  issue  checks  or 
written  evidences  of  indebtedness  for  the  wages  of  laborers,  shall 
redeem  at  full  value,  in  cash,  such  written  evidences  of  indebted- 
ness, on  demand  and  presentation  to  the  proper  person  on  the  reg- 
ular monthly  pay-day,  and  if  there  be  no  regular  monthly  pay-day, 
then  upon  demand  and  presentation  on  any  regular  business 
day,  after  thirty  days  from  the  issuance  thereof;  and  for  every  fail- 
ure to  redeem  such  evidences  of  indebtedness,  said  corporation  or  per- 
son shall  be  liable  to  the  owner  thereof  in  the  sum  of  ten  dollars, 
to  be  recovered  by  suit,  unless  said  corporation  or  person  shall,  upon 
the  trial,  prove  insolvency  or  actual  inability  to  redeem  at  the  time 
of  demand  and  presentation. 

§1872.  Use  or  borrowing  for  personal  use  prohibited.  No  officer  or 
agent  of  any  bank  or  other  corporation  shall  use  or  borrow  for  him- 
self, directly  or  indirectly,  any  money  or  other  property  belonging 
to  any  corporation  of  which  he  is  an  officer  or  agent,  without  the 
permission  of  a  majority  of  the  board  of  directors,  or  of  a  committee 
of  the  board  authorized  to  act. 
ActjU89o-i,  §1873.  P>1 '< i cklisting  prohibited.  If  any  corporation  doing  business 
in  this  State,  or  any  agent  or  employee  of  such  corporation,  after 
having  discharged  any  employee  from  the  service  of  such  company, 
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p.  114. 
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shall  prevent  or  attempt  to  prevent  by  word,  writing,  sign  or  other 
means,  directly  or  indirectly,  such  discharged  employee  from  ob- 
taining employment  with  any  other  person  or  corporation,  such 
person,  agent,  employee  or  corporation  shall  be  liable  in  penal 
damages  to  such  discharged  person;  but  this  section  shall  not  be 
construed  to  prohibit  any  person  or  corporation  from  giving  in 
writing  any  other  person  or  corporation,  to  whom  such  discharged 
person  has  applied  for  employment,  a  truthful  statement  of  the 
reasons  for  such  discharge,  and  shall  furnish  to  such  discharged 
employee  on  his  application,  to  such  address  as  may  be  given  by 
such  discharged  employee,  within  ten  days  of  such  application,  a 
true  copy  of  such  written  statement. 

§1874.  Liability.  If  any  corporation  doing  business  in  this  State 
shall  authorize  or  permit,  with  its  knowledge  and  consent,  any  of 
its  or  their,  officers,  agents  or  employees  to  commit  any  of  the  acts 
prohibited  in  the  preceding  section  (except  as  provided),  such  cor- 
poration shall  be  liable  in  treble  damages  to  such  employee  so  pre- 
vented from  obtaining  employment,  to  be  recovered  in  a  civil  action. 

§1875.  Furnish  cause  of  discharge.  Any  person,  officer,  agent, 
employer,  or  company  or  corporation  aforesaid,  after  having  dis- 
charged any  employee  from  the  service  of  any  such  corporation, 
upon  written  demand  by  such  employee,  shall  furnish  to  him,  within 
ten  days  from  the  application  for  the  same,  a  full  statement  in 
writing  of  the  cause  of  his  discharge;  and  if  any  such  person,  officer, 
agent,  employer  or  corporation  shall  refuse  within  ten  days  after 
demand  to  furnish  such  statement  to  such  discharged  employee,  it 
shall  be  ever  after  unlawful  for  any  such  person  or  corporation  to 
furnish  any  statement  of  the  cause  of  such  discharge  to  any  person 
or  corporation,  or  in  any  way  to  blacklist,  or  to  prevent  such  dis- 
charged person  from  procuring  employment  elsewhere,  subject  to 
the  penalties  prescribed. 

§1876.  Rules  as  to  trials  for  violations.  On  the  trial  of  any  person 
for  offending  against  the  provisions  of  this  Article,  any  other  person 
who  may  have  authorized  or  permitted,  with  knowledge  and  con- 
sent, any  such  offense,  or  who  may  have  participated  in  the  same, 
shall  be  a  competent  witness,  and  be  compelled  to  give  evidence, 
and  nothing  then  said  by  such  witness  shall  at  any  time  be  received 
or  given  in  evidence  against  him  in  any  prosecution  against  the 
said  witness,  except  on  an  indictment  for  perjury  in  any  matter  to 
which  he  may  have  testified.  On  the  trial  of  any  person  for  any 
violation  of  this  Article,  the  prosecution  shall  have  the  authority 
and  process  of  the  court  trying  the  case  to  compel  the  production  in 
court,  to  be  used  in  evidence  in  the  case,  of  the.  books  and  papers  of 
any  such  person,  company  or  corporation,  and  a  failure  to  produce 
the  same,   after  such  reasonable  notice  as  the  court  may  in  each 


1877-1879     SECOND  TITLE.— CHAPTER  1,  ARTICLE  5.  30 

Their  dissolution. 

case  provide,  shall  be  a  contempt  of  court,- and  punishable  as  such 
as  against  the  custodian  or  person,  company  or  corporation  having 
the  control  or  in  charge  of  such  books  and  papers,  who  shall  fail 
to  produce  the  same:  Provided,  that  said  written  cause  of  discharge, 
when  so  made  as  aforesaid,  at  the  request  of  such  discharged  em- 
ployee, shall  never  be  used  as  the  cause  for  an  action  for  slander  or 
for  libel,  either  civil  or  criminal,  against  the  person  or  authority 
furnishing  the  same. 

§1877.  Duty  of  person  receiving  request.  Any  person,  company  or 
corporation,  who  has  received  any  request  or  notice  in  writing,  sign, 
word  or  otherwise,  from  any  other  person,  company  or  corporation, 
preventing  or  attempting  to  prevent  the  employment  of  any  person 
discharged  from  the  service  of  either  of  the  latter,  on  demand  of 
such  discharged  employee,  shall  furnish  to  such  employee,  within 
ten  days  after  such  demand,  a  true  statement  of  the  nature  of  such 
request  or  notice,  and  if  in  writing,  a  copy  of  the  same,  and  if  a 
sign,  the  interpretation  thereof,  with  the  name  of  the  person,  com- 
pany or  corporation  furnishing  the  same;  with  the  place  of  business 
of  «the  person  or  authority  furnishing  the  same,  and  a  violation  of 
this  section  shall  subject  the  offender  to  all  the  penalties,  civil  and 
criminal,  provided  by  the  foregoing  sections. 

§1878.  Applicable  to  combined  corporations.  The  provisions  of  this 
Article  shall  apply  to  and  prevent,  under  all  the  penalties  aforesaid, 
railroad  companies  or  corporations,  under  the  same  general  man- 
agement and  control  but  having  separate  divisions,  superintendents 
or  master  mechanics,  master  machinists  or  similar  officers  for  sepa- 
rate or  different  lines,  their  officers,  agents  and  employers,  from 
preventing  or  attempting  to  prevent  the  employment  of  any  such 
discharged  person  by  any  other  separate  division,  or  officer,  or  agent 
or  employer  of  any  such  separate  railroad  line  or  lines. 

General  Note  on  Sections  1873-1878. — A  statute  which  undertakes  to  compel 
railroads  and  other  corporations  to  give  discharged  employee  reasons  for  dis- 
charge is  "utterly  void  and  of  no  effect "  :    94  Ga.  732. 


ARTICLE  5. 

■*"%1*_  *l  A^V-    <rv^a^  '        THEIR    DISSOLUTION. 

\r     T/-(  '• 

§1879.  (1681.)  Public  corporations.  Public  corporations  being  es- 
tablished for  public  purposes,  are  always  subject  to  dissolution  by 
the  act  of  the  General  Assembly. 

May  be  dissolved,  modified,  enlarged  or  restrained,  at  the  will  of  the  legis- 
lature: 6  Ga.  130.  A  corporation  ceasing  to  do  business,  cannot,  by  bill  in 
equity,  divest  itself  of  its  franchise  and  real  estate,  non-resident  stockholders 
not  being  parties  thereto :  61  Ga.  467. 
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Municipality  is  creature  of  legislature,  which  may  dissolve,  modify,  or  limit 
its  powers  at  will :  68  Ga.  686. 

§1880.    (1682.)   Private  charters.     In  all  cases  of  private  charters  $5799. 
hereafter  granted,  the  State  reserves  the  right  to  withdraw  the  fran- 
chise, unless  such  right  is  expressly  negatived  in  the  charter. 

Section  cited,  and  on  the  consolidation  of  railroads  when  they  are  subject 
to  terms  of  this  section  and  to  taxation :  60  Ga.  270.  A  corporation  subject  to 
this  section :  49  Ga.  152-158.  Railroad  corporation  within  its  terms :  54  Ga. 
402-421.  When  Western  and  Atlantic  Eailroad  not  within  the  terms  of  this  sec- 
tion, as  to  taxation  :  54  Ga.  431. 

Charter  of  brewing  company  subject  to  modification  by  local  option  legisla- 
tion: 78  Ga.  679. 

Franchises  granted  railroad  by  special  act,  modified  by  subsequent  amend- 
ment, before  road  constructed  :  85  Ga.  1.  Parties  contracting  with  corporation, 
take  notice  of  right  of  legislature  to  modify  franchises:  85  Ga.  1. 

§1881.  (1683.)  Heretofore  granted .  Private  corporations  heretofore 
created,  without  the  reservation  of  the  right  of  dissolution,  and 
where  individual  rights  have  become  vested,  are  not  subject  to  dis- 
solution at  the  will  of  the  State. 

Section  cited  in  the  case  of  Central  Eailroad  and  Banking  Company,  a  tax 
case:  54  Ga.  404-411.  No  legislative  act  accepted  by  the  Georgia  Railroad  and 
Banking  Company,  since  the  adoption  of  the  Code,  has  placed  it  within  the 
terms  of  this  section :  54  Ga.  423.  A  railroad  company  not  within  the  terms 
of  this  section,  because  consolidation  brought  them  within  section  1880: 
60  Ga.  269. 

Where  turnpike  company's  charter,  granted  in  1840,  provided  a  certain 
penalty  for  neglect,  act  passed  in  1878  prescribing  different  penalty,  was  un- 
constitutional:   73  Ga.  552. 

The  right  of  legislature  to  modify  charter,  not  affected  by  fact  that 
executory  contracts  of  construction  had  been  made :  85  Ga.  1. 

§1882.   (1684.)  How  dissolved.     Every   corporation  is  dissolved — 

1.  By  expiration  of  its  charter. 

2.  By  forfeiture  of  its  charter. 

3.  By  a  surrender  of  its  franchises. 

4.  By  the  death  of  all  its  members  without  provisions  for  a  suc- 
cession. 

Corporation  made  by  legislature  could  not  (before  Code)  terminate  its  exist- 
ence by  voluntary  surrender  of  charter,  without  acceptance  by  legislature: 
37  Ga.  401. 

A  corporation  ceasing  business,  yet  in  a  suit  by  a  stockholder  he  must  make 
the  corporation  a  party  defendant  for  a  settlement:  53  Ga.  629.  Where  build- 
ing association  sold  its  claims  for  unpaid  loans  paid  off  stockholders  and  quit 
business,  it  was  dissolved,  and  could  not  sue  at  law:  87  Ga.  370. 

§1883.     (1685.)     How   forfeited.       A  corporation  may    forfeit    its  $$1969,1962, 

x         ,  '       1965,  1970. 

charter — 

1.  By  a  willful  violation  of  any  of  the  essential  conditions  on 
which  it  is  granted. 
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2.  By  a  misuser  or  non-user  of  its  franchises.  This  dissolution 
dates  from  the  judgment  of  a  court  of  competent  jurisdiction,  de- 
claring the  forfeiture. 

Breach  of  trust,  misuser  or  non-user  cannot  be  made  available  in  any  col- 
lateral action.  Forfeiture  must  be  by  the  judgment  of  a  court:  6  Ga.  130; 
14/327  ;  32/292.  Franchise  of  a  ferry  lost  by  non-user,  and  the  forfeiture  dates 
from  the  judgment  of  a  court  of  competent  jurisdiction  so  declaring:  47  Ga. 
282.  Bankruptcy  does  not  forfeit  the  corporate  existence  or  vacate  the  offices 
of  the  directors :  60  Ga.  180. 

Georgia  court  cannot  dissolve  New  York  corporation,  although  its  property 
and  business  be  in  Georgia:  69  Ga.  665. 

Forfeiture  cannot  be  set  up  collaterally,  but  dates  only  from  judgment  in  a 
direct  proceeding :  71  Ga.  120. 

Citizens  of  a  town,  recognized  in  railroad  charter  as  interested  in  some  of 
its  provisions,  can  complain  of  violation,  and  State  not  necessary  party  :  85  Ga.l. 

§1884.  (1686.)  Surrender.  A  corporation  may  be  dissolved  by  a 
voluntary  surrender  of  its  franchises  to  the  State.  In  such  case  such 
surrender  does  not  relieve  its  officers  or  members  from  any  liability 
for  the  debts  of  the  corporation. 

70  Ga.  611. 

Corporation  created  by  the  General  Assembly  before  the  Code,  cannot  ter- 
minate its  existence  by  voluntary  surrender  of  its  charter ;  the  surrender 
should  be  accepted  by  the  legislature :  37  Ga.  401.  Section  discussed :  37  Ga. 
410-422.  The  surrender  of  the  charter  of  the  corporation  accepted,  passed 
the  legal  title  to  the  unpaid  stock  subscription  to  the  assignee :  61  Ga.  615. 
Section  cited :  54  Ga.  421.  A  new  corporation  coming  into  existence  by  the 
consolidation  of  railroad  corporations:  60  Ga.  269.  _ 

$3165.  §1885.   (1687.)  Death  of  members.     The  death  of  all  the  members 

of  a  corporation,  or  of  so  many  of  them  as  to  render  it  impossible 
under  the  charter  to  provide  a  succession,  is  a  dissolution  thereof. 
Acts  1855-6,  §1886.  (1688.)  Disposition  of  assets.  Upon  the  dissolution  of  a  cor- 
$1975.  '  poration,  for  any  cause,  all  of  the  property  and  assets  of  every  de- 
scription belonging  to  the  corporation  shall  constitute  a  fund — first, 
for  the  payment  of  its  debts,  and  then  for  equal  distribution  among 
its  members.  To  this  end  the  superior  court  of  the  county  where 
such  corporation  was  located  shall  have  power  to  appoint  a  receiver, 
under  proper  restrictions,  properly  to  administer  such  assets  under 
its  direction. 

Distribution  of  the  assets  of  a  bank  by  an  assignee :  5  Ga.  239.  Assets  of  a 
bank  are  trust  fund  for  the  payment  of  its  debts :  18  Ga.  65.  Corporation  can 
make  an  assignment,  and  subsequent  judgments  have  no  priority:  37  Ga.  611. 
Assignment  and  distribution  of  the  assets  of  a  bank :  40  Ga.  391.  When  it  was  in 
the  power  of  a  chancellor  to  appoint  a  receiver  in  the  matter  of  a  building  and 
loan  company  :  48  Ga.  445-452.  Subscription  to  stock  in  a  corporation  may  be 
called  in  to  satisfy  creditors:  8  Ga.  486.  Assets  of  a  bank,  a  trust  fund:  8  Ga. 
527-8.  Appointment  of  a  receiver  by  the  legislature  to  settle  the  affairs  of 
an  insolvent  bank :  9  Ga.  253.  Suit  by  the  receiver  of  a  bank  whose  charter 
-       was  forfeited,  to  set  aside  an  assignment  as  fraudulent:  10  Ga.  9.     Legislature 
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cannot  make  any  one  a  receiver  of  a  broken  bank  without  his  consent :  21  Ga. 
257.  Receiver  of  a  bank  occupies  the  same  position  as  the  bank  itself :  24  Ga. 
249-252.  As  to  the  distribution  of  the  bank's  assets  as  trust  fund:  24  Ga.  273. 
No  receiver  will  be  appointed  where  no  danger  is  shown  to  the  assets  of  a  bank 
in  the  hands  of  the  assignee :  59  Ga.  271.  Debt  in  this  section  includes  torts : 
62  Ga.  695.  Where,  in  a  contest  between  creditors,  the  holders  of  mortgage 
bonds  could  claim  as  bona  fide  creditors :  54  Ga.  140.  Section  cited  ;  receiver 
by  a  court  of  equity  and  distribution  of  assets  between  creditors  and  stock- 
holders :  60  Ga.  542.  How  to  get  at  assets  in  the  hands  of  a  corporation's  agent, 
after  it  ceases  to  do  business:  53  Ga.  628.  Equity  resorted  to,  to  collect  in 
subscription  to  stock,  after  dissolution  of  corporation :  56  Ga.  195. 

Cited :  91  Ga.  238. 

Heirs  of  a  member  of  a  fire  company  having  no  stock,  cannot  take  part  in 
division  of  its  property  on  dissolution  :  70  Ga.  604. 

Directors  and  stockholders,  controlling  affairs  of  corporation,  are  trustees 
for  the  stockholders :  75  Ga.  40. 

Building  and  loan  association  having  assigned,  and  its  charter  then  ex- 
piring, borrower  cannot  defend  suit  by  assignee  because  charter   expired : 

75  Ga.  793. 

Stockholder  bound  for  unpaid  subscription  to  stock  of  insolvent  corporation  : 

76  Ga.  360. 

"Where,  pending  action  by  corporation,  charter  expired  and  receiver  ap- 
pointed, latter  may  be  made  party  and  suit  proceed  in  his  name:  85  Ga.  130. 

Rule  as  to  distributing  insolvent's  assets  among  creditors,  some  holding 
invalid  mortgages,  some  judgments,  and  some  bonds  as  collateral:  91  Ga.  625. 

§1887.  (1689.)   Collateral  liability.     The  dissolution  of  a  corpora-  Acts  1858, 
tion,  from  any  cause,  shall  not,  in  any  manner,  affect  any  collateral 
or  ultimate  or  other  liability,  legally  incurred  by  any  of  its  officers 
or  members. 

When  the  assignee  or  receiver  could  not,  but  the  bill-holders  could,  make 
the  stockholders  responsible  outside  of  the  assets  of  the  bank :  8  Ga.  469.  The 
right  to  the  unpaid  stock  to  extinguish  the  unpaid  debts,  is  as  clear  after  as 
before  dissolution:  8  Ga.  487.  Assets  of  insolvent  corporations  collected  in 
equity  by  creditors :  8  Ga.  506.  Where  the  judicial  forfeiture  of  a  bank  char- 
ter did  not  relieve  the  stockholders  from  the  liability  for  the  redemption  of  the 
bills :  11  Ga.  459.  But  see :  21  Ga.  513.  Action  against  directors  for  an  over- 
issue does  not  abate  by  the  expiration  of  the  charter :  16  Ga.  290.  Common 
law  rule  as  to  extinguishment  of  debts  on  dissolution  of  the  corporation, 
changed  by  the  legislature :  19  Ga.  338.  Debts  of  the  bank  or  liability  of  the 
directors  not  extinguished  by  the  expiring  of  the  charter:  30  Ga.  581.  New 
company  being  liable  for  the  debts  of  the  old  company :  40  Ga.  706-709. 


ARTICLE  6. 

LIABILITY    OF    STOCKHOLDERS. 

§4888.   ( 1496. )  Liability  of  stockholder  after  transfer  of  stock.    When-  guai 
ever  a  stockholder  in  any  corporation  is  individually  liable  under  p.  76, 
the  charter,  and  shall  transfer  his  stock,  he  shall  be  exempt  from 
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such  liability  by  such  transfer,  unless  such .  corporation  shall  fail 
within  six  months  from  the  date  of  such  transfer. 
Acts^.894,  §1889.  Liability  when  corporation  fails.  The  stockholder  in  whose 
1892,  p.  55.  name  the  capital  stock  stands  upon  the  books  of  such  corporation  at 
the  date  of  its  failure,  shall  be  primarily  liable  to  respond  upon  such 
individual  liability;  but  upon  proof  made  that  any  shareholders  at 
the  date  of  the  failure  are  insolvent,  recourse  may  be  had  against  the 
person  from  whom  such  insolvent  shareholder  received  his  stock,  if 
within  a  period  of  six  months  prior  to  the  date  of  the  failure  of  such 
corporation. 

§1890.  Liability  of  stockholder  an  asset.     Such  individual  liability 
shall  be  an  asset  of  such  corporation,  to  be  enforced  by  the  assignee, 
receiver,  or  other  officer  having  the  legal  right  to  collect,  marshal, 
and  distribute  the  assets  of  such  failed  corporation. 
$1895.  §1891.  List  of  stockholders  to  be  exhibited.     All  corporations,    whose 

shareholders  are  individually  liable  under  their  charter,  shall  keep 
on  hand  at  all  times  a  true  and  correct  list  of  the  shareholders,  and 
it  shall  be  the  right  of  any  creditor  to  inspect  the  same  at  any  time 
during  the  business  hours  of  any  working  day.  The  president  and 
other  officers  shall  produce  such  lists  whenever  required  by  any 
creditor  of  said  corporation. 

Qeneral  Note  on  Liability  op  Stockholders . — (See  also  catchwords  ' '  Stock- 
holders" and  "Subscribers"  in  general  note  on  Corporations  folldwing  section 
1902.)  Transfer  under  charters  making  transfers  void  if  made  in  six  months 
previous  to  the  failure,  and  rendering  stockholders  liable  notwithstanding  such 
transfer :  1  Ga.  27.  Notice  need  not  specify  the  name  of  the  purchaser :  8  Ga. 
468,  469.  As  to  the  charter  of  the  Planters  Bank  of  Columbus,  with  a  provi- 
sion exempting  stockholders  selling  their  stock  and  giving  notice :  11  Ga. 
459,  460.  As  to  this  same  bank  charter — where  failure  to  give  notice  of  transfer 
of  stock — whether  one  stockholder  can  proceed  against  another  for  contribu- 
tion :  18  Ga.  411-420.  As  to  the  transfer  of  stock,  here  the  liability  of  the 
stockholders  expired  with  the  bank's  charter :  26  Ga.  17.  A  stockholder  ceases 
to  be  such  inside  of  the  charter  from  the  date  of  such  transfer  of  stock :  18 
Ga.  411-419.  Fraudulent  transfer  to  transferee  without  consideration  and 
without  his  knowledge  or  consent,  does  not  render  him  liable  as  a  stockholder : 
19  Ga.  338.  Transfer  of  stock  from  A.  to  B.,  when  ratified  by  the  bank's  officers, 
and  an  oral  promise  by  B.  to  pay  the  amount  of  A.'s  subscription  :  24  Ga.  540. 
Transfer-book  is  prima  facie  evidence  of  a  party  being  the  owner  of  shares  of 
stock :  11  Ga.  461.  "Where  one  could  be  only  held  as  stockholder  by  transfer 
by  reason  of  ratification  :  9  Ga.  338,  344.  Transfer  of  stock  by  stockholder  on 
transfer-book  of  the  bank  is  evidence  he  once  owned  the  stock :  20  Ga.  275. 
In  reference  to  the  Act  of  1838,  and  construing  this  section  in  reference  to  a 
corporation:  22  Ga.  86.  As  to  this  same  corporation  under  this  section,  the 
personal  liability  clause  continues  even  when  the  stock  has  been  transferred, 
unless  there  is  a  compliance  with  this  section:  30  Ga.  99. 

Owner,  bona  fide,  transferring  charter  by  assigning  stock,  not  liahle  to  sub- 
sequent creditors :  77  Ga.  627.  ** 
'    Liability  for  debt  of  corporation  contracted  prior  to  giving  notice  of  sale, 
regardless  of  charter  restrictions  on  personal  liability:  95  Ga.  505. 
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ARTICLE  7. 

8UIT8    AGAINST    CORPORATIONS    OR    STOCKHOLDERS. 

§1892.  (3367.)  Members  of  joint-stock  companies,  corporations,  etc.,  ^f^855"15' 
how  sued.  In  all  suits  against  the  members  of  a  private  association,  $1899- 
joint-stock  company,  or  the  members  of  existing  or  dissolved  cor- 
porations, to  recover  a  debt  due  by  the  association,  company,  or 
corporation,  of  which  they  are  or  have  been  members,  or  for  the 
appropriation  of  money  or  funds  in  their  hands  to  the  payment  of 
such  debt,  the  plaintiff  or  complainant  in  such  suit  may  institute 
the  same,  and  proceed  to  judgment  therein  against  all  or  any  one 
or  more  of  the  members  of  such  association,  company,  or  cor- 
poration, or  any  other  person  liable,  and  recover  of  the  member 
or  members  sued  the  amount  of  unpaid  stock  in  his  hands,  or  other 
indebtedness  of  each  member  or  members:  Provided,  the  same  does 
not  exceed  the  amount  of  the  plaintiff's  debt  against  such  associa- 
tion, company,  or  corporation;  and  if  it  exceed  such  debt,  then  so 
much  only  as  will  be  sufficient  to  satisfy  such  debt. 

Citizens  in  Georgia  can  sue  a  railroad  where  cause  of  action  arose  in  an- 
other State :  39  Ga.  555.  Section  referred  to  and  construed :  56  Ga.  195,  196.  To 
suit  by  creditor  against  stockholder,  defendant  cannot  buy  up  claims  at  dis- 
count and  set  them  off  against  the  suit:  60  Ga.  174.  Proceedings  under  this 
section  cumulative,  not  restrictive :  66  Ga.  466. 

Depositors  had  choice  of  legal  or  equitable  remedies,  here,  against  bank 
and  stockholders :  65  Ga.  734. 

Decree  against  corporation,  appointing  receiver  to  collect  assessments  of 
stock  subscriptions,  binding  on  non-resident  subscriber:  85  Ga.  238.  Fraud 
between  corporation  and  subscriber,  not  defeat  action,  for  benefit  of  creditors, 
to  collect  unpaid  subscription :  85  Ga.  238. 

A  settlement  with  and  release  of  one  subscriber  to  corporation,  as  to  un- 
paid subscription,  not  release  another,  unless  increased  liability:  85  Ga.  238. 

Court  of  equity  will  compel  payment  of  unpaid  stock  subscriptions  for  ben- 
efit of  creditors  of  insolvent  corporation,  how  and  when :  93  Ga.  621.  Cor- 
poration necessary  party:  93  Ga.  621. 

Corporation  insolvent,  etc.,  several  creditors  may  join  and  sue  stockholders 
for  themselves  and  others,  omitting  deceased  stockholders,  etc. :  95  Ga.  505. 

§1893.  (3371.)  Notice  to  stockholders,  and  effect  of.  Plaintiffs,  with-  Act i84i, 
in  one  month  after  the  institution  of  any  suit  against  any  corpo- 
ration, joint-stock  or  manufacturing  company,  may  publish  once  a 
week  for  four  successive  weeks,  in  some  public  gazette  of  this  State, 
notice  of  the  commencement  of  said  suit  or  suits,  and  said  publica- 
tion shall  operate  as  notice  to  each  stockholder  in  said  corporation, 
joint-stock  or  manufacturing  company,  for  the  purposes  hereinafter 
mentioned. 

Section  referred  to  and  construed  :  52  Ga.  310 ;  59/278.  preventing  bar  of 
statute  of  limitations  of  1869  where  suit  against  bank,  and  notice  by  publica- 
tion to  stockholders,  etc. :  56  Ga.  179. 
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Act  1841,         S1894.   (3372.)  Judqment  or  decree.     When  notice  has  been  given 

Cobb,  541.         s  .      v      .  '  y  .  ° 

Acts  1855-6,  as  j>ro video,  in  the  preceding  sections,  and  a  judgment  or  decree  has 
been  obtained  against  any  corporation,  joint-stock  or  manufacturing 
company,  where  the  individual  or  private  property  of  the  stock- 
holders is  bound  for  the  whole  or  any  part  of  the  debts  of  said  in- 
corporation, joint-stock  or  manufacturing  company,  execution  shall 
first  be  issued  against  the  goods  and  chattels,  lands  and  tenements 
of  said  corporation,  joint-stock  or  manufacturing  company;  and 
upon  the  return  thereof  by  the  proper  officer,  with  the  entry  thereon 
of  "no  property  to  be  found,"  then,  and  in  that  case,  the  clerk,  or 
other  officer,  upon  an  application  of  the  plaintiff,  his  agent  or 
attorney,  accompanied  with  a  certificate  as  hereinafter  directed  to 
be  obtained,  forthwith  shall  issue  an  execution  against  each  of  the 
stockholders  (if  required)  for  their  ratable  part  of  said  debt  and 
cost  of  suit,  in  proportion  to  their  respective  shares,  or  other  liabil- 
ities under  their  charter  of  incorporation. 

These  provisions  applicable  as  against  stockholders  of  corporations  by  law 
personally  liable  for  debts  of  corporation :  52  Ga.  310.  Where  the  stock- 
holders joined  in  action  against  the  corporation  by  creditors :  50  Ga.  637.  A 
bona  fide  debt  of  stockholder  against  the  company  may  be  set  off  in  equity 
against  a  suit  to  make  him  individually  liable :  56  Ga.  563. 

Act  i84i,  §1895.  (3373.)  Presiding  officer  hound  to  give  the  names,  etc.  It 
$1890. '  shall  be  the  duty  of  the  president  or  presiding  officer  of  such  incor- 
poration, joint-stock  or  manufacturing  company,  by  whatever  name 
he  may  be  designated,  upon  application  of  the  plaintiff,  his  agent 
or  attorney,  forthwith  to  give  a  certificate,  under  oath,  of  the  stock- 
holders in  said  company,  and  the  number  of  shares  owned  by  each 
at  the  time  of  the  rendition  of  judgment  against  said  company; 
and  if,  upon  application  by  the  plaintiff,  his  agent,  or  attorney,  the 
president,  or  officer  aforesaid,  shall  refuse  to  give  a  certificate  as 
aforesaid,  or  shall  abscond  or  conceal  himself  to  avoid  giving  the 
same,  the  plaintiff,  his  agent  or  attorney  may  make  oath  of  such 
refusal,  and  the  clerk,  or  other  officer,  shall  issue  an  execution 
against  such  president  or  presiding  officer,  as  aforesaid,  for  the 
amount  of  principal,  interest,  and  cost  of  said  suit. 

As  to  the  duty  of  the  president  of  a  corporation  under  this  section : 
56  Ga.  182. 

AcU84i,^  §1896.  (3374.)  Who  may  defend  suit.  If  the  president,  or  other 
officer  of  said  corporation,  joint-stock  or  manufacturing  company 
shall  fail  or  refuse  to  defend  said  suit  or  suits  brought  as  aforesaid, 
any  one  of  the  stockholders  of  the  said  company  shall  be  permitted 
to  plead  to  and  defend  the  same  in  as  full  and  ample  manner  as  said 
company,  in  its  corporate  capacity,  could  or  might  do. 

As  to  power  of  stockholders  to  proceed  and  defend  for  corporation  a  case 
that  did  not  come  within  terms  of  this  section  :  58  Ga.  189,  190.     Where  stock- 
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holder  could  not  maintain  a  bill  for  protection  of  corporate  property  without 
alleging  refusal  of  corporation  to  act  in  corporate  name :  58  Ga.  317. 

§1897.   (3375.)  Illegality  of  execution.     In  a  judgment  against  a  ^b^ki. 
corporation,  joint-stock  or  manufacturing  company,  under  the  pro- 
visions of  this  Code,  the  defendant  or  defendants  in  execution  shall 
be  entitled  to  an  illegality  under  the  same  rules,   regulations  and 
restrictions  as  defendants  are  in  other  cases. 

Stated :  22  Ga.  86.     Section  referred  to :  56  Ga.  181. 

§1898.   (3376.)    Cumulative  only.     The  preceding  sections  in  rela- ^^W 
tion  to  proceedings  against  corporations,  joint-stock  and  manufac- 
turing companies  shall  be  understood  and  construed  as  cumulative 
of  the  common  law. 

Stockholders  joined  as  defendants  in  suit  against  corporation  by  creditor : 
50  Ga.  637-640.  As  to  limitations  of  Act  of  1869  not  affecting  call  for  stock 
subscription :  58  Ga.  541.  As  to  set-off  by  stockholder  of  judgment  debt 
against  the  company  in  suit  on  his  individual  liability :  56  Ga.  563. 

Judgment  on  suit  against  certain  persons  for  material,  and  to  foreclose  lien 
on  property  owned  by  them  as  joint-stock  company,  held  good:  66  Ga.  466. 


ARTICLE  8. 

CORPORATIONS,  HOW    SERVED. 

§1899.    (3369.)   Service  of  process,  how  perfected.     Service  of  all  sub- ^^45, 
poenas,  writs,  attachments,  and  other  process  necessary  to  the  com- §|*|2»  ijjj®, 
mencement  of  any  suit  against  any  corporation  in  any  court,  except  lass' 2005' 
as  hereinafter  provided,  may  be  perfected  by  serving  any  officer  or  2348- 
agent  of  such  corporation,   or  by  leaving  the  same  at  the  place  of 
transacting  the  usual  and  ordinary  public  business  of  such  corpora- 
tion, if  any  such  place  of  business  then  shall  be  within  the  jurisdic- 
tion of  the  court  in  which  said  suit  may  be  commenced.     The  officer 
shall  specify  the  mode  of  service  in  his  return. 

When  judgment  against  corporation,  without  service  of  process  or  notice  to 
stockholders,  levied  and  collected  out  of  their  private  property :  30  Ga.  99.  A 
valid  service  of  a  writ  on  the  president  of  a  corporation :  55  Ga.  36 ;  30/685. 
Where  appearance  by  bank  was  waiver  of  any  irregularity  in  service  of  writ : 
27  Ga.  252.  Suing  foreign  corporation  by  service  on  any  of  its  officers  or 
agents :  41  Ga.  660.  Where  the  service  of  summons  of  garnishment  on  domes- 
tic corporation  should  have  been  on  its  president :  45  Ga.  486 ;  60/552.  Section 
referred  to ;  where  a  foreign  corporation  could  be  sued  through  its  agent  here : 
47  Ga.  326 ;  51/458 ;  55/196.  No  proper  suit  against  a  railroad  company  for 
killing  oxen,  by  merely  serving  written  notice  and  filing  the  same :  51  Ga.  244. 
Service  on  agent  of  a  receiver  would  not  be  service  on  the  corporation :  59  Ga. 
446.  Where  service  of  garnishment  on  agent  of  a  railroad  did  not  bind  it  as 
to  property  not  then  in  the  State :  60  Ga.  300. 
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Suit  against  corporation  and  natural  person,  return  of  service  that  each  of 
defendants  served  personally,  etc.,  not  good:  66  Ga.  150. 

Service  here  on  depot  agent,  good  service  on  domestic  company,  railroad 
being  operated  by  receivers  of  foreign  company  :  68  Ga.  219. 

Corporation  not  doing  business,  and  having  no  place  of  business,  here,  not 
liable  to  suit  or  garnishment:  71  Ga.  246. 

Where  general  manager  who  was  individually  a  party  to  suit  against  defend- 
ant corporation  had  residence  in  Georgia  sufficient  to  be  served  here,  though 
absent  at  time:  74  Ga.  436. 

In  suit  against  railroad  for  injury  occurring  on  line  of  leased  road,  service 
on  agent  of  lessee  road  at  station  where  accident  occurred,  sufficient:  74  Ga. 
441.     Citing  68  Ga.  219 ;  69/268. 

Service  on  one  as  defendant's  agent,  at  depot,  and  service  of  second  original 
on  president,  sufficient  here:  75  Ga.  398. 

Court  having  jurisdiction  could  assert  it  by  proper  service,  though  no 
statutory  provision  therefor :  75  Ga.  404. 

Test  of  jurisdiction  in  personam  is  whether  corporation  so  far  present  that 
service  can  be  effected :  90  Ga.  521. 

Actfo188*"5'  §1900-  Where  suits  may  be  brought  on  contracts.  Any  corporation, 
mining  or  joint-stock  company,  chartered  by  authority  of  this 
State,  may  be  sued  on  contracts  in  that  county  in  which  the  contract 
sought  to  be  enforced  was  made,  or  is  to  be  performed,  if  it  has  an 
office  and  transacts  business  there.  Suits  for  damages,  because  of 
torts,  wrong  or  injury  done,  may  be  brought  in  the  county  where 
the-  cause  of  action  originated.  Service  of  such  suits  may  be  effected 
by  leaving  a  copy  of  the  writ  with  the  agent  of  the  defendant,  or  if 
there  be  no  agent  in  the  county,  then  at  the  agency  or  place  of 
business. 

$47io.  §1901.   Garnishment  proceedings.     Where  such  corporation  has  an 

agent  and  place  of  business  in  any  county  or  district  in  which  there 
maybe  a  suit,  attachment  or  judgment  upon  which  garnishment  is 
sought  against  such  corporation,  the  court  wherein  is  pending  said 
proceedings  upon  which  the  garnishment  is  based  shall  have  juris- 
diction also  of  the  garnishment  proceeding,  and  service  of  summons 
of  garnishment  upon  the  agent  in  charge  of  the  office  or  business  of 
the  corporation  or  company  in  the  county  or  district  at  the  time  of 
service  shall  be  sufficient  service. 

Officer's  return  must  show  agent  was  in  charge :  90  Ga.  42. 

A°* A8%5       §1902.    (3370.)  When  and  how  service  may  be  perfected  by  publication. 

Act224855  6'  ^u  a^  cases  where  any  corporation  shall  have  no  public  place  for  doing 

$4975.  business,  or  shall  have  no  individual  in  office  upon  whom  service  of 
writs  or  process  may  be  perfected,  within  the  knowledge  of  any 
party,  the  plaintiff  may  make  an  affidavit  that  the  said  corporation 
lias  no  public  place  of  doing  business,  or  has  no  individual  in  office 
upon  whom  service  of  writs  or  process  may  be  perfected,  within  the 
knowledge  of  said  complainant,  and  such  affidavit  being  filed  in  the 
clerk's  office  of  the  court  to  which  the  said  writ  may  be  made 
returnable,  the  clerk  of  the  said  court  shall   issue  a  citation   to  the 
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said  defendants  to  be  and  appear  at  the  said  court,  to  answer  the 
complaint;  which  citation  shall  be  published  once  a  week  for  three 
weeks  prior  to  the  court  to  which  the  said  complaint  may  be  return- 
able, in  some  newspaper  published  in  the  county  in  which  suit  is 
brought;  if  no  paper  is  published  therein,  then  in  the  one  nearest 
thereto;  and  such  advertisement  shall  be  deemed  and  held  a  service 
upon  such  corporation  for  all  purposes,  and  any  copy  of  the  news- 
paper containing  said  publication  shall  be  received  in  any  of  the 
courts  as  sufficient  evidence  of  such  service. 

Where  it  was  too  late  to  perfect  service  by  publication  under  this  section: 
50  Ga.  413-415.     Section  referred  to  and  construed :  52  Ga.  312 ;  53/620 ;  59/447. 

Provides  for  service  of  suits  in  courts  having  a  clerk ;  special  act  allowing 
service,  in  justice  court  case,  by  posting  notice,  is  constitutional:  70  Ga.  586. 

Jurisdiction  of  foreign  corporation  for  purpose  of  collecting  unpaid  stock 
subscriptions  for  creditors,  not  obtained  by  publication  :  93  Ga.  621. 

General  Note  on  Chapter  1. — (For  notes  on  Banks,  Insurance  Companies, 
Telegraph  Companies,  etc.,  see  also  notes  to  Articles  of  Chapter  2,  hereafter, 
under  the   appropriate  heads.) 

Notes  embraced  in  Code  of  1882  : 

Academy  incorporated  is  a  private  corporation,  notwithstanding  it  may 
derive  support  in  part  from  the  government :  3  Ga.  328. 

Acquiescence,  member  of  a  chartered  company  may  by  a  presumed  assent 
be  estopped  from  denying  ratification  of  acts  of  the  company :  48  Ga.  109-114 ; 
54/387.     What  is  acquiescence  as  to  directors  :  57  Ga.  314. 

Agent,  where  unauthorized,  makes  a  contract  for  a  corporation  receiving 
the  benefit  of  the  property  and  using  it  as  thus  acquired  ;  this  is  a  ratification, 
and  binds  corporation  :  1  Ga.  418.  In  execution  of  instrument  not  under  seal 
by  agent,  the  general  rule  is  that  it  must  appear  on  its  face  to  be  the  contract 
of  the  principal,  and  name  of  principal  disclosed,  and  be  within  agent's 
authority :  1  Ga.  418.  Note  of,  binds  corporation  where  acts  in  scope  of  his 
powers,  and  it  is  ratified :  6  Ga.  166.  Action  against  special  agent  who  collects 
money  for  the  principal:  7  Ga.  191 ;  21/289-296.  Corporations  responsible  for 
frauds  and  torts  of,  same  as  individuals :  18  Ga.  412.  Eesponsibility  of  rail- 
road company  for  torts  of  their  conductor :  58  Ga.  216. 

Assignees  are  not  bound  by  fraud  of  predecessors,  if  they  become  such 
without  participation  in:  24  Ga.  273.  Suit  by,  would  have  been  barred  after 
six  years :  61  Ga.  615. 

Assignment,  defense  against:  7  Ga.  91.  By  bank:  56  Ga.  252.  By  an  in- 
solvent bank  at  the  time,  to  a  creditor  to  defraud  other  creditors,  is  void :  8 
Ga.  506.  To  pay  existing  debts  is  valid,  although  assets  assigned  were  more 
than  sufficient  to  pay  the  debts :  10  Ga.  10.  Not  void  because  corporation  was 
insolvent  at  the  time  of  making  it:  11  Ga.  461.  Of  all  their  property  for  all 
the  creditors  of  the  corporation,  is  valid:  30  Ga.  580.  Where  the  rule  in 
section  1973  controlling  when  a  bank  has  become  insolvent  and  a  receiver  is 
appointed,  does  not  apply  to  an  assignment  by  a  bank  of  its  assets  according 
to  the  requirements  of  law :  37  Ga.  614. 

Appearance,  to  take  advantage  of  a  privilege  secured  by  the  charter,  is  a 
waiver  of  any  irregularity  in  service  of  the  writ :  27  Ga.  252.  Act  of  1843-5, 
through  which  corporations  were  created  by  the  inferior  court,  was  held  con- 
stitutional :  14  Ga.  80. 

Bank,  the  holder  of  a  promissory  note,  is  embraced  within  the  provisions  of 
the  Act  of  1831,  authorizing  security  or  indorser  of  a  note  to  notify  the  holder 
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to  sue  the  principal  maker  in  three  months :  6  Ga.  44,  Transfer  of  stock  after 
failure  by,  does  not  render  the  transfer  void :  26  Ga.  17.  Where  interest  only 
accrues  against  a  stockholder  after  demand:  10  Ga.  162.  Stockholders  of 
bank  paying  claims  of  depositors,  subrogated  to  their  rights  here:  65  Ga.  734. 

Bankruptcy  of  a  corporation  does  not  produce  a  termination  of  the  corpo- 
rate existence  or  vacate  the  office  of  the  directors :  60  Ga.  180. 

Bonds,  indorsement  by  president  of,  passed  title  to  the  holder:  50  Ga.  490. 

Books  of  corporation  admissible  in  evidence:  57  Ga.  314;  32/273;  7/191; 
18/318. 

Building  and  loan  associations, rule  for  settlement  among  the  stockholders: 
48  Ga.  445.  Charter  of,  and  usury,  discussed :  46  Ga.  166.  Charter  construed: 
52  Ga.  427.  Mortgage:  24  Ga.  198.  Interest  properly  allowed:  56  Ga.  350; 
21/592.  Bill  for  injunction  by  minority  against  a  majority  of  the  stockholders, 
refused  :  54  Ga.  98-102. 

Cashier,  notice  to,  is  notice  to  the  bank:  6  Ga.  44;  17/100.  May  do,  inde- 
pendently of  a  board  of  directors,  whatever  properly  appertains  to  his  office: 
10  Ga.  10.     Indorsement  by,  is  prima  facie  that  of  the  bank:  16  Ga.  458. 

Charter,  acceptance  of  a  new  act  does  not  destroy  the  old  organization :  25 
Ga.  316.  Where  the  act  is  silent  as  to  the  number  of  trustees  of  ?n  incorpo- 
rated academy,  and  a  certain  number  are  elected  and  recognized  by  subsequent 
act  of  legislature :"  22  Ga.  507.  Act  to  extend  by  usage  includes  terms  or  con- 
dition on  which  extension  is  granted :  18  Ga.  65.  Is  a  contract,  and  each 
stockholder  becomes  a  party  to  it  and  bound  by  it :  19  Ga.  325 ;  54/433.  Con- 
struction of  plank  road  charter  where  it  was  authorized  to  locate  on  any  part 
of  the  highway,  yet  this  did  not  authorize  them  to  take  the  whole  of  it :  9  Ga. 
475.  Corporation  of  same  name  as  partnership  doing  business  by  same  agent 
before  and  after  chartered  is  not  same  person,  and  not  liable  for  the  partner- 
ship debts:  43  Ga.  187.  Continues  thirty  years,  when  granted  by  General 
Assembly,  when  silent  as  to  duration :  49  Ga.  151. 

Consolidation,  where  suit  was  pending  against  a  corporation,  subsequently 
consolidated  with  others  under  new  name  and  charter,  a  judgment  ren- 
dered against  the  new  company  without  making  it  a  party  is  void :  40  Ga.  706. 
Consolidation  may  take  place  in  three  different  ways  specified  in  this  case : 
60  Ga.  274.    Discussed :  54  Ga.  401. 

Contracts  made  in  another  State  by  the  agents  and  officers  of  a  corporation 
bind  it,  although  generally  acts  out  of  the  State  incorporating,  are  void :  45 
Ga.  34 ;  18/328.  Has  power  to  contract  and  bind  itself,  although  no  express 
provision  to  contract  in  the  charter:  45  Ga.  34;  18/328.  Promissory  note 
taken  by,  is  prima  facie  within  power  granted  to  contract:  17  Ga.  575. 

Conveyance,  if  agent  of  a  corporation  have  authority  to  convey  a  mortgage, 
affixing  thereto  anything  the  law  recognizes  as  a  seal  when  affixed  by  a 
natural  person,  it  will  be  a  good  execution  by  corporation :  25  Ga.  316;  6/171 ; 
58/547. 

Custom,  bank  cannot  prove  the  custom  of  another  bank  in  regard  to  safes, 
to  protect  itself:  16  Ga.  38-43.  Evidence  that  a  cashier  frequently  issued 
certificates  of  deposit,  is  admissible  to  show  he  had  authority  to  do  so: 
20  Ga.  276. 

Damages,  under  Act  of  1856  the  Act  of  1850  was  altered,  and  changing  the 
bringing  of  a  suit  for  killing  a  person  to  the  county  of  the  principal  office  of 
the  company,  but  this  was  not  retroactive:  24  Ga.  356-365.  Responsible  in 
damages  for  the  torts  of  their  agents  or  servants :  356  Ga.  274 ;  58/65 ;  60/492-313. 

Debts,  at  common  law,  debts  due  to  and  from  a  corporation,  extinguished 
by  dissolution  :  11  Ga.  459.  Yet  it  is  competent  for  the  legislature  to  interfere 
and  prevent  such  a  result:  19  Ga.  338. 
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Defense,  stockholders  ultimately  liable  for  debts  of  a  corporation,  cannot 
plead  in  defense  that  which  the  corporation  was  estopped  from  doing :  18  Ga. 
444.    Fraudulent  organization  cannot  be  set  up  as  a  defense :  25  Ga.  534. 

Directors  are  agents  of  the  corporation,  and  not  of  the  stockholders:  18  Ga. 
412.  When  not  barred  on  their  statutory  liability  until  twenty  years:  12 
Ga.  104.  Kesponsibility  does  not  abate  by  the  expiration  of  the  charter: 
16  Ga.  290.  Liability  is  joint  and  not  several :  18  Ga.  318 ;  20/275.  Loss  by  the 
neglect  or  waste  of  the  assignee,  does  not  relieve  the  directors:  30  Ga.  581. 
Exercise  of  ordinary  powers,  unless  restrained  by  their  charter :  45  Ga.  34. 
Cannot  offset  a  charter  liability  by  a  claim  bought  up  at  discount,  after  the 
company  had  become  bankrupt:  60  Ga.  174.  Cannot,  without  special  power 
under  the  charter,  bind  the  company  to  pay  usury :  62  Ga.  308.  Should  own 
stock :  24  Ga.  546 ;  43/53.  When  may  make  a  settlement  between  the  company 
and  the  stockholders :  57  Ga.  314. 

Dividend  on  stock  corresponds  to  the  hire  of  property :  57  Ga.  418. 

Domicile,  a  corporation  can  have  no  legal  existence  outside  of  the  State 
incorporating  it,  but  may  contract  outside  of  the  State  sometimes :  14  Ga.  328. 

Equity,  a  corporation  aggregate  may  file  an  answer  to  a  bill  in  equity  under 
its  corporate  seal,  but  an  injunction  will  not  be  dissolved  unless  the  answer 
be  verified  by  the  oath  of  some  corporator  or  agent  who  is  acquainted  with 
the  facts  therein  stated :  3  Ga.  435.  Only  in  a  strong  case  will  equity  interfere 
at  the  instance  of  the  minority  of  the  corporators  in  the  management  of  the 
affairs  of  the  corporation :  41  Ga.  454.  The  acts  must  be  ultra  vires,  or  fraudu- 
lent and  corrupt,  to  cause  a  court  of  equity  to  interfere  to  restrain  a  munici- 
pal corporation  acting  within  scope  of  its  powers:  43  Ga.  67.  Bill  in,  the 
proper  remedy  to  compel  the  payment  of  a  per  cent,  by  stockholders  to  liqui- 
date the  debts  of  the  company :  56  Ga.  191,  563. 

Estoppel,  member  of  a  chartered  company  may,  by  acquiescence  or  pre- 
sumed assent,  be  estopped  from  denying  his  ratification  of  its  acts :  48  Ga.  109. 

Evidence,  books  of  minutes  of  commissioners  to  organize  are  admissible  as, 
against  subscriber  for  stock :  32  Ga.  273.  Sayings  of  stockholders  do  not  bind 
the  corporation :  17  Ga.  574.  Transfer-books  are  evidence  that  one  who  trans- 
ferred the  stock  was  a  stockholder:  20  Ga.  275.  Books  of  a  company,  includ- 
ing stock-ledger,  are  admissible  in  a  suit  between  stockholder  and  the 
company :  57  Ga.  314. 

Execution,  how  issued  against  stockholder  personally  responsible:  52  Ga. 
310,  356;  51/633.  May  be  collected  in  full  from  one  stockholder,  when: 
56  Ga.  563. 

Express  company,  pursuing  continuously  for  a  period  of  time  the  business 
of  transporting  goods,  packages,  etc.,  is  a  common  carrier,  etc.:  36  Ga.  635. 
Action  against,  for  failing  to  deliver  in  time  check  on  a  bank :  60  Ga.  497. 
Cannot  limit  its  liability  except  by  express  contract  assented  to  by  both  sides : 
36  Ga.  532.  First  company  is  liable  for  anything  occurring  over  connecting 
lines :  45  Ga.  148.  Trespass  on  the  case  for  damages  against :  48  Ga.  85 ;  37  Ga. 
397.  Trover  against,  for  the  value  of  a  note:  48  Ga.  625.  When  a  seizure  by 
legal  process  did  not  release:  38  Ga.  37.  When  the  suit  should  have  been 
against  Adams,  and  not  the  Southern  Express  Company :  38  Ga.  519. 

Foreign  corporations  have  the  same  right  as  an  individual :  64  Ga.  776. 
Sued  by  serving  agent:  55  Ga.  36,  194.  Attachment  of:  5  Ga.  531;  47/676; 
58/167.  Garnishment  of :  48  Ga.  351 ;  60/310 ;  45/485.  Service  on :  61  Ga.  515 ; 
41/671.    Tax  on :  50  Ga.  530. 

Forfeiture,  of  stock  generally,  prevents  recovery  of  subscription  ;  yet  held 
here  there  had  been  no  forfeiture :  57  Ga.  314. 
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Franchise,  one  individual  becoming  sole  owner  of  stock  of  a  corporation,  it 
was  held  that  the  franchise  did  not  thereby  become  forfeited :  42  Ga.  148. 
Railroads  are  responsible  for  damage  caused  by  another  company  using  its 
track,  etc. :  49  Ga.  355 ;  58/468 ;  62/685 ;  64/475. 

Fraud,  persons  exercising  the  powers  of  a  corporation  in  their  character  as 
trustees  may  be  made  to  respond  in  a  court  of  equity  for  fraudulent  breach  of 
trust:  11  Ga.  556.  To  hold  members  of  a  corporation  responsible  for  fraud, 
creditors  must  show  something  said  or  done  by  them  amounting  to  deceit :  20 
Ga.  848.     Corporations  liable  for  fraud  of  their  agents  just  as  individuals  are : 

18  Ga.  412;  54/635.  When  one  stockholder  of  a  bank,  participating  in  the  ille- 
gal organization  thereof,  cannot  make  another  stockholder  responsible  for  its 
debts:  19  Ga.  337.  If  stockholders  do  an  illegal  act,  or  omit  to  do  what  the 
law  requires,  by  which  the  rights  of  another  are  prejudiced,  it  is  fraud  :  24  Ga. 
273.  It  is  not  fraud  for  a  stockholder  to  ask  for  the  passage  of  an  act  to  en- 
able the  company  to  issue  bonds  holding  the  private  property  of  the  stock- 
holders liable :  24  Ga.  346.  Fraud  in  obtaining  a  charter  is  no  defense  to  its 
debtors :  63  Ga.  374. 

Illegality,  stockholder  is  entitled  to,  on  an  execution  against  the  corpora- 
tion, on  which  he  is  personally  liable :  22  Ga.  86  ;  52/310. 

Liability,  are  responsible  for  the  acts  of  officers  and  agents  when  acting  with- 
in the  sphere  of  their  appropriate  duties :  41  Ga.  515.  Not  answerable  for  an 
erroneous   exercise   of    discretion,    although  its   consequences  be  injurious: 

19  Ga.  471. 

Limitations,  what  prevents  the  bar  of  the  statute  of  limitations  of  1869 
against  stockholders :  56  Ga.  179. 

Mortgage,  signed  by  president  and  secretary  of  a  corporation,  held  valid:  25 
Ga.  329.  Where  the  foreclosure  of,  by  the  president  of  a  corporation,  was  held 
sufficient,  although  there  was  some  irregularity  connected  with  such  fore- 
closure :  30  Ga.  465. 

Municipal  corporations  may  be  authorized  to  either  license  or  not  sale  of 
liquor:  18  Ga.  586.  Are  not  responsible  for  injurious  exercise  of  discretion: 
19  Ga.  471-490.  Waiver  of  right  to  compensation,  on  the  exercise  of  the  right 
of  eminent  domain  :  30  Ga.  154. 

Nuisance,  any  obstruction  in  a  public  street  is:  30  Ga.  506. 

Nulla  bona,  stockholder  responsible  for  ultimate  redemption  of  bills  of  a 
bank,  yet  the  return  of  nulla  bona  on  the  fi.  fa.  against  it  is  not  conclusive  as 
to  him  without  notice  oifi.  fa.  being  in  the  sheriff's  hand  :  16  Ga.  217. 

Organization,  fraudulent,  effect  of :  18  Ga.  411-444;  20/276;  24/273.  When 
the  charter  was  silent  as  to  the  number  of  trustees  of  an  academy  :  22  Ga.  507. 

Pleading,  company  sued  on  a  note  purporting  to  have  been  given  by  its 
treasurer,  the  authority  must  be  denied  on  oath,  under  the  judiciary  Act  of 
1799:  26  Ga.  107.  Plea  in  a  suit  against  a  stockholder  on  his  individual  liabil- 
ity, that  the  corporation  had  unappropriated  assets,  must  specify  what  they 
are:  8  Ga.  468.  Corporation  need  not  set  forth  how  incorporated  :  55  Ga.  672. 
Need  not  prove  execution  of  bills  when  non  est  factum  is  not  pleaded :  30  Ga.  770. 

Parties,  where  mortgage  made  by  a  corporation  is  foreclosed,  a  stockholder 
cannot  interfere  by  injunction  to  restrain  levy,  unless  he  show  why  cor- 
poration not  complainant:  63  Ga.  347.  Must  be  party  to  bill  against  its  agent 
for  final  settlement  and  distribution :  53  Ga.  628.  Bank  cannot  be  made  a 
party  when  its  charter  forfeited :  10  Ga.  9. 

Powers  of,  only  such  as  are  conferred  by  its  charter:  5  Ga.  561.  Legislature 
cannot  delegate  to  a  corporation  authority  to  repeal  by  ordinance,  any  statute 
of  the  State :  12  Ga.  405.     Municipal  corporation  without  express  grant  can 
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bind  itself  as  to  matters  within  the  intent  of  its  charter,  such  as  erection  of 
water- works :  28  Ga.  50. 

Purchasers,  bona  fide,  of  stock  for  value  and  without  notice,  protected: 
56  Ga.  377. 

Railroads,  as  to  sale  of,  in  equity  where  various  fi.  fas.  against  it:  9  Ga.  378. 
What  is  the  capital  stock  of,  and  not  taxable  :  14  Ga.  275.  Charter  of  Central 
Railroad  construed :  40  Ga.  644.  Where  the  purchaser  of  confiscated  stock 
of,  obtained  no  valid  title:  37  Ga..  515.  Stock  of ,  is  personal  assets:  40  Ga. 
408.    Need  not  issue  stock-certificate  before  suing  for  amount   subscribed: 

44  Ga.  579. 

Remedy,  action  at  law  and  not  injunction  here  for  injury  to  property  by  re- 
grading  a  street :  23  Ga.  402. 

Repeal,  act  of  incorporation  maybe  repealed  by  implication,  where  legisla- 
ture has  reserved  the  right:  49  Ga.  159;  14/328. 

Residence,  difference  between  this  and  place  of  business:  17  Ga.  326. 

Rights  of,  legal  and  equitable,  are  to  be  measured  by  the  same  standard 
in  the  rendition  of  verdicts  by  juries,  as  in  cases  where  natural  persons  are 
interested  :  41  Ga.  516. 

Seal,  scroll  of  an  agent  of,  may  be  the  seal  of  the  corporation :  25  Ga.  316. 

Section  2350  of  Code,  what  must  be  specified  in  application  for  charter  un- 
der :  54  Ga.  673.  No  power  in  the  courts  under  the  Constitution  of  1868  to 
incorporate  a  manufacturing  company  under  this  section :  55  Ga.  639.  Omis- 
sion in  petition  cured  by  order  of  the  court  setting  forth  the  objects  of  the 
corporation,  and  both  are  to  be  construed  together:  54  Ga.  474,  475. 

Servants  and  agents,  responsibility  of  railroad  company  for  acts  of :  58  Ga.  216. 

Set-off,  what  stockholders  may  set  off  in  a  suit  against  them  on  their  indi- 
vidual liability :  56  Ga.  563. 

Service,  must  specify  the  manner  of:  66  Ga.  150.  By  serving  any  officer  or 
agent :  41  Ga.  660 ;  55/196.  Not  by  serving  the  agent  of  a  receiver :  59  Ga.  446. 
As  to  service  on  agent  of  foreign  corporation  :  51  Ga.'458;  40/302. 

Statutes,  strictly  construed  where  made  in  favor  of  corporations  or  particu- 
lar persons,  and  in  derogation  of  common  right,  and  should  not  be  extended 
beyond  their  express  words :  7  Ga.  221 ;  9/213. 

Stock,  transfer  to  one  without  his  knowledge  or  consent,  does  not  make  him 
owner  of  the  stock:  19  Ga.  338,  344.  Insolvency  of  a  bank  need  not  be  judi- 
cially ascertained  to  render  stockholders  transferring  within  six  months  liable: 
1  Ga.  27.  In  suit  against  a  stockholder,  transfer  of  stock  by  him  on  the  trans- 
fer-book of  the  company  is  evidence  of  his  ownership  :  20  Ga.  275.  One  mem- 
ber may  own  all  the  stock :  42  Ga.  148.  Preferred  stock :  43  Ga.  13.  On  sale 
of,  by  the  sheriff,  he  should  issue  certificate  of  purchase  to  the  highest  bidder : 
38  Ga.  259;  46/34.  What  is  stock:  26  Ga.  663.  Bona  fide  purchaser  of ,  pro- 
tected: 56  Ga.  377.  Illegal  sales  and  purchases  of  stock:  43  Ga.  598;  46/34. 
When  trover  cannot  be  maintained  for  stock  held  as  collateral  security: 
48  Ga.  562. 

Stockholder  ceases  to  be  such  inside  of  the  charter,  so  far  as  his  rights  and 
obligations  are  concerned,  as  a  member  of  the  corporation  from  date  of  trans- 
fer of  stock,  whether  notice  given  thereof  or  not  :  18  Ga.  411.  Transfer  of 
stock  by,  on  transfer-book  of  the  company,  is  evidence  of  ownership  of  the 
stock  so  transferred :  20  Ga.  275.  Where  creditor  could  recover  of  stockholders 
guaranteeing  payment  of  debts  of  corporation  in  consideration  of  indulgence 
of  corporation  for  a  fixed  time :  36  Ga.  405.  Personal  liability  of,  cannot  be 
imposed  by  by-law  where  neither  the  charter  nor  general  law  imposes  it :  40 
Ga.  98.  When  charter  renders  stockholders  liable  unless  sixty  days  notice  of 
the  sale  is  given,  and  transfer  made  six  months  before  the  failure:  8  Ga.  468. 


§  1902  SECOND  TITLE.— CHAPTER  1,  ARTICLE  8.  44 

\ 

Corporations,  how  served. 

When  misrepresentations  by  company  before  the  incorporation  do  not  after- 
wards, and  on  company's  failure,  render  stockholder  liable:  17  Ga.  543. 
Responsibility  for  stock  transferred  continues,  when :  30  Ga.  99.  Released  of 
ultimate  liability  by  payment  to  other  depositors  than  plaintiff  the  amount  he 
was  liable  for :  42  Ga.  575 ;  40/392.  Is  not  released  by  immaterial  change  of  the 
route  of  railroad :  33  Ga.  466.  Creditors  trust  corporation  on  faith  of  its  capi- 
tal stock,  where  there  is  no  personal  liability  on  the  members :  40  Ga.  98. 
Responsibility  attaching  for  failure  to  give  notice  of  transfer  of  stock :  8  Ga. 
468 ;  30/99 ;  11/469 ;  18/411 ;  22/86.  May  be  creditors :  56  Ga.  564.  Responsibility 
continues  after  dissolution  of  corporation,  and  may  be  enforced  by  a  bill  in 
equity :  8  Ga.  527 ;  19/352.  Those  paying  for  stock  in  depreciated  currency  by 
the  illegal  conduct  of  the  directors,  are  not  discharged  thereby  from  an  equit- 
able adjustment  of  the  matter :  57  Ga.  314.  When  allowed  to  maintain  a  bill 
in  equity  for  the  protection  of  corporate  property :  58  Ga.  317. 

Subscriber  cannot  contest  validity  of  the  charter  in  a  suit  by  the  corpora- 
tion against  him  on  his  stock  subscription :  32  Ga.  274.  Effect  on  other  sub- 
scribers of  the  release  of  one,  and  the  amendment  of  the  charter :  57  Ga.  240. 
Defense  to  subscription,  of  fraud  in  procuring  it:  61  Ga.  560.  That  the  Gov- 
ernor of  the  State  has  seized  and  taken  possession  of  the  railroad,  is  no  defense 
against  subscription  to  stock  of :  54  Ga.  580. 

Suit  against  foreign  corporations:  39  Ga.  554.  On  stock  subscription,  barred 
in  six  years:  53  Ga.  228.  But  see:  52  Ga.  326;  58/541.  A  gainst  private  cor- 
poration, how  commenced  and  served:  30  Ga.  685;  37/397.  Amendment  of: 
50  Ga.  413.  By  attachment  against  foreign  corporation :  55  Ga.  194.  Must  be 
in  the  corporate  name,  if  incorporated  regularly ;  but  if  not,  then  if  they  are 
mere  partners,  in  that  as  members:  63  Ga.  679.  By  a  minority  of  the  corpo- 
rate body :  22  Ga.  507. 

Taxation,  where  a  company  was  liable  for  taxes  on  all  its  property  except  its 
capital  stock :  44  Ga.  388.  Municipality  cannot  levy  a  specific  tax  on  an  incor- 
porated company  when  it  is  not  so  taxable  by  the  State :  37  Ga.  620.  Repeal 
of  law  exempting,  is  unconstitutional,  when:  54  Ga.  423-428.  But  see:  55  Ga. 
312 ;  54/401. 

Transfer,  fraudulent,  by  the  holder  of  stock  on  the  book  of  the  company, 
does  not  make  the  company  liable  as  guarantor,  if  done  without  notice  of 
fraud :  46  Ga.  34.  Telegraph  company,  as  to  responsibility  for  message  sent 
by :  58  Ga.  433. 

Trespass,  corporations  may  be  guilty  of,  as  well  as  individuals :  40  Ga.  479. 

Trustees  of  an  incorporated  academy,  held  responsible  on  a  note  given  as 
trustees :  3  Ga.  283. 

Usury,  as  affecting:  55  Ga.  691;  45/35. 

Ultra  vires,  it  is  not,  for  a  railroad  company  to  issue  preferred  stock  to  con- 
tractors under  certain  conditions :  43  Ga.  13.  Corporation  cannot  recover 
damages  for  a  breach  of  contract  it  was  not  authorized  by  its  charter  to  make : 
53  Ga.  625.  Acts  of  a  corporation,  although  ultra  vires,  may  be  waived  and 
ratified  by  acquiescence :  54  Ga.  387. 

Writ,  service  of,  held  good,  where  left  at  the  most  notorious  place  of  abode 
of  the  president:  30  Ga.  685.    Service  of,  on  agent  of  express  company,  where 
the  president  resides  in  the  State,  is  not  valid :  37  Ga.  397. 
Notes  mainly  from  decisions  since  Code  of  1882  : 

Acceptance  of  grant,  where  statute  granted  realty  to  railroad,  subject  to  a 
city's  consent,  which  was  given  ;  affirmative  acceptance  within  reasonable 
time,  necessary:  82  Ga.  501. 

Agent,  admissions  of  president  or  agent  in  connection  with  his  business 
bind  the  corporation  :  70  Ga.  87.     Admissions  that  account  correct,  and  prom- 
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ise  to  pay :  75  Ga.  450.  Sayings  of  stockholders  do  not  bind  corporation :  17 
Ga.  574.  Statements,  at  public  meeting,  by  alleged  agent  of  railroad  were  not 
admissible  to  bind  it :  81  Ga.  176. 

Bonds  of  corporation,  under  Act  of  1876  as  to,  civil  action  lies  in  Governor's 
name ;  maximum  penalty  is  $500,  but  any  less  amount  recoverable :  79  Ga.  58. 
Fourth  section  construed :  79  Ga.  58. 

Capital,  to  be  paid  in  "as  directors  may  direct,"  cannot  be  called  in  by  . 
street  agreement ;  must  be  appropriate  corporate  action,  etc. :  95  Ga.  573. 
Amount  subscribed,  not  amount  paid  in,  constitutes  capital  stock:  8  Ga.  486; 
40/103.  Resolutions  reducing  capital  stock,  valid  as  to  creditors  who  did  not 
rely,  or  whom  law  does  not  presume  to  have  relied,  on  original  subscription: 
81  Ga.  501. 

Charter  of  building  and  loan  association  expiring  after  assignment,  bor- 
rower cannot  defend  suit  by  assignee  because  charter  expired :  75  Ga.  793. 
An  act  which  was  not  amendment  to  charter  obtained  under  general  law,  but 
created  distinct  charter  itself :  83  Ga.  62. 

Corporator,  called  "Easterling"  in  charter,  and  "Eastman"  claiming,  im- 
material, if  "Eastman"  was  treated  as  the  person  intended :  70  Ga.  88. 

Creditors  of  corporation,  not  subject  lands  contributed  to  company  as  cap- 
ital, but  not  deeded,  as  against  purchasers  from  original  owners  without  notice, 
when :  95  Ga.  208. 

De  facto,  property  transferred  from  de  facto  to  de  jure  corporation,  remains 
liable  to  debts  of  former :  70  Ga.  637. 

Directors,  liable  for  issuing  stock  illegally  and  procuring  loan  on  it:  71  Ga. 
726.  Creditor  need  not  sue  company  first :  71  Ga.  726.  Declarations  of  director 
as  to  whether  certain  person  is  agent  of  corporation,  do  not  bind  it:  81  Ga. 
176.  As  to  directors  of  insolvent  corporation  securing  some  of  their  num- 
ber against  loss  as  sureties  on  old  debts,  etc. :  91  Ga.  624. 

Dividends,  where  corporate  shares  were  sold  before  dividend  declared,  buyer 
could  not  exact  order  for  dividend  before  payment ;  notice  to  corporation  would 
protect  buyer :  83  Ga.  749.  On  stock  here  belonged  to  life  tenant,  as  "income" 
under  terms  of  will,  and  as  "natural  increase"  of  stock:  67  Ga.  284.  Follow 
ownership  of  stock :  59  Ga.  342;  67/676.  Agreement  to  account  for  on  stock, 
different  from  agreement  to  pay  interest  on  amount  of  stock,  though  rate 
same :  67  Ga.  676. 

Estoppel,  one  dealing  with  corporation,  its  officers  and  agents,  as  such,  is 
estopped  to  deny  such  corporate  existence  or  official  character :  70  Ga.  86 ; 
90/802.  Even  though  charter  void :  69  Ga.  159.  Provided  only  the  corporation 
could  lawfully  exist :  94  Ga.  317.  Persons  trading  as  a  corporation,  estopped 
to  deny  the  incorporation :  70  Ga.  637.  Where  directors  liable  for  illegal  acts, 
creditor  not  estopped  from  suing,  by  dealings  with  corporation :  71  Ga.  726. 
Partners  having  themselves  incorporated  under  same  style,  etc.,  estopped  to 
deny  corporate  existence  against  one  crediting  without  notice,  etc. :  92  Ga.  511, 
512.  As  to  whether  railroad  company  illegally  chartered  by  superior  court, 
could  deny  liability  under  the  law  of  railroad  companies :  93  Ga.  54.  Where 
court  charter  amended  by  legislature  with  knowledge  of  stockholders,  railroad 
a  corporation  de  jure  as  to  transactions  referable  to  either  source ;  stock- 
holders estopped  to  attack  its  existence  or  its  bonds :  94  Ga.  324. 

Exclusive  rights,  grants  of,  strictly  construed :  49  Ga.  151 ;  70/694.  What 
power  granted  by  charter  giving :  49  Ga.  152,  206 ;  48/391. 

Franchise,  use  of  franchise  of  street-railroad  for  private  purposes,  enjoined  : 
73  Ga.  428;  75/763.  Foreign  purchaser  of  Georgia  Railroad's  franchises,  do- 
mestic corporation :  74  Ga.  634. 
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Fraud,  person  duped  into  becoming  stockholder  in,  and  president  of,  a  cor- 
poration, relieved  in  equity,  though  relief  not  previously  asked  of  stockhold- 
ers :  74  Ga.  435.     Immaterial  whether  corporation  solvent  or  not :  74  Ga.  435. 

Limitations,  corporation  had  never  made  assessments  ;  it  assigned  ;  chancery 
intervened  and  directed  call ;  action  not  barred  if  brought  within  four  years 
of  this  call :  81  Ga.  383. 

Mortgage,  void  mortgages  made  by  insolvent  corporation  to  sureties,  not 
inure  to  benefit  of  creditors  holding  secured  debts:  91  Ga.  624. 

Organization,  grant  of  charter  not  sufficient  to  authorize  holding  title  to 
lands,  incurring  liability,  etc. :  95  Ga.  212,  213. 

Parties,  corporation  necessary  party  defendant  to  action  by  stockholders 
against  directors  for  official  neglect :  94  Ga.  486. 

Partnership,  corporation  cannot  ordinarily  become  member  of  partnership: 
74  Ga.  509.  Suit  against  copartnership  alleged  to  be  composed  of  individual 
and  railroad  company,  demurrable,  here :  75  Ga.  567. 

Pleading,  suit  against  "Albany  Lodge,  etc.,"  without  alleging  that  defend- 
ant was  either  a  corporation  or  a  firm,  was  suit  against  nobody  ;  demurrable, 
and  not  amendable:  73  Ga.  474.  If  plaintiff's  name  import  corporation,  judg- 
ment valid,  though  incorporation  not  alleged :  78  Ga.  39.  If  defendant's  name 
import  corporation,  and  one  served  as  its  president  plead  as  such,  too  late  after 
verdict  to  object  that  incorporation  not  alleged  :  82  Ga.  597. 

Power  of  sawmill  corporation  to  indorse  railroad  bonds,  that  road  might 
be  constructed  as  adjunct  to  sawmill :  91  Ga.  636. 

Eeturns,  published  returns  required  by  law,  though  not  technical  notice, 
were  source  of  information  as  to  true  condition  of  bank,  binding  on  it :  81  Ga.  501. 

Stock,  a  contest  between  creditors  over  the  sufficiency  of  an  assignment  of 
corporate  stock:  73  Ga.  337.  Railroad  bought  articles,  seller  to  be  paid  in  its 
stock ;  nothing  said  as  to  value  of  stock,  par  value  inferred :  83  Ga.  757. 

Stockholder,  of  bank,  paying  claims  of  depositors,  subrogated  to  their  rights 
here :  65  Ga.  734.  Members  of  company  not  liable  as  partners  under  summons 
of  garnishment  directed  to  corporation  :  69  Ga.  751.  Arrangement  to  transfer 
property  to  pay  debts,  not  enjoined  by  stockholder  who  has  not  paid  his  sub- 
scription: 73  Ga.  176.  Corporation  holding  itself  out  as  such,  stockholder  not 
objecting,  bound  by  his  stock  subscription :  76  Ga.  360.  When  minority  stock- 
holders in  railroad,  after  long  acquiescence,  could  not  be  heard  to  complain  of 
ultra  vires  acts:  81  Ga.  536.  Before  minority  stockholders  can  enjoin  ma- 
jority, chancellor  must  be  satisfied  that  they  made  earnest  effort  to  obtain 
redress  from  directors  and  shareholders :  81  Ga.  537.  In  convict's  suit  against 
Dade  Coal  Company  for  injuries,  plea  that  it  was  only  stockholder  in  company 
which  had  charge  of  him,  demurrable :  83  Ga.  550.  Corporation  insolvent,  etc., 
several  creditors  may  join  and  sue  stockholders  for  themselves  and  others, 
omitting  deceased  stockholders,  etc. :  95  Ga.  505.  Suit  of  creditors  against, 
upheld,  when  assets  of  corporation  in  hands  of  receiver,  and  creditors'  claims 
not  in  judgment:  95  Ga.  505. 

Subscriber,  not  assenting  thereto,  released  by  material  alteration  in  charter, 
though  same  accepted  by  majority:  11  Ga.  438;  75/15.  But  see  33  Ga.  466. 
To  railroad  stock,  not  released  by  misrepresentations  of  agent,  same  not  being 
stipulated  as  terms  of  subscription  :  76  Ga.  755.  Though  incorporating  act  re- 
serve to  State  power  to  amend,  material  legislative  change  in  charter  of,  after 
subscription  to  stock,  such  as  changing  terminus  of  railroad,  releases  sub- 
scriber :  83  Ga.  62.  Amendment  to  charter  changing  name  of  corporation,  not  so 
material  as  to  release  subscriber:  85  Ga.  238.  Issuing  preferred  stock,  chang- 
ing railway  terminus  or  principal  office,  in  violation  of  charter,  not  release 
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subscriber:  94  Ga.  510.  Nor  will  other  ultra  vires  acts;  e.  g.,  a  deal  or  traffic 
arrangement  placing  entire  business  in  hands  of  other  companies,  thus  defeat- 
ing competition:  94  Ga.  510.  To  capital  of  proposed  corporation,  liable  to 
suits  for  subscription,  etc.,  by  corporation  when  organized:  95  Ga.  573. 

Subscription  to  stock  induced  by  fraud,  not  recovered,  here,  as  against 
debts  contracted  after  subscription :  65  Ga.  649 ;  76/370.  To  stock  beyond 
amount  authorized  by  charter,  creates  no  privilege  or  right  in  the  subscriber 
and  no  liability  on  his  part :  73  Ga.  5.  Is  with  reference  to  whole  capital 
stock,  and  not  collectible  till  whole  subscribed,  nor  if  others  released  so  as  to 
reduce  capital:  73  Ga.  438.  Incomplete  for  uncertainty,  not  merged  into,  nor 
aided  by  charter  subsequently  obtained :  73  Ga.  438.  Notes  for  installments 
of  stock  subscriptions  were  due  on  notice  by  directors :  81  Ga.  725.  No  defense 
against  subscriptions,  that  representations  as  to  railroad's  prospects  turned 
out  untrue :  90  Ga.  289.  Matter  for  regulation  by  charter  and  law,  not  matter 
for  stipulation,  that  company  will  retain  for  given  time  control  of  its  rail- 
road:  94  Ga.  510.  To  capital,  on  condition  that  $50,000  should  be  subscribed, 
none  bound  unless  this  amount  obtained,  etc. :  95  Ga.  574.  And  burden  on 
plaintiff  to  show  conditions  of  subscription  complied  with  or  waived :  77 
Ga.  506. 

Suit,  stockholder  cannot,  without  suing  in  behalf  of  all,  maintain  action  for 
directors'  official  neglect :  94  Ga.  486. 

Taxation  of  Western  and  Atlantic  Railroad  fixed  by  contract  with  State : 
66  Ga.  563. 

Ultra  vires  for  corporation  to  act  before  capital  stock  subscribed  and  ten  per 
cent,  paid  in :  75  Ga.  14. 


CHAPTER  2. 

PRIVATE    CORPORATIONS. 


ARTICLE  1. 


BANKS. 


SECTION  1.  /^,^cjklfi     ^— £ 


HOW    INCORPORATED,    AND    THEIR    POWERS.^^^^;       ^%,'S^ 


§1903.  Method  of  incorporating  banks .  Any  number  of  persons  not  Acts  1898, 
less  than  three  may  form  a  corporation,  for  the  purpose  of  carrying  1895,  p.  64. 
on  the  business  of  banking,  by  filing  in  the  office  of  the  secretary 
of  State  a  declaration  in  writing  signed  by  each  of  them,  stating 
their  names  and  residences;  the  name  and  style  of  the  proposed 
corporation;  the  location  and  principal  place  of  business  thereof; 
the  amount  of  the  capital  stock,  and  the  number  of  shares  into  which 
it  is  divided;   the  purposes   and  nature  of  the  business  of  the  pro- 
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posed  corporation,  with  any  other  matters  which  they  may  deem  it 
desirable  to  state.  Such  declaration  must  be  accompanied  by  the 
affidavit  of  the  subscribers,  verified  by  the  ordinary  of  the  county 
in  which  it  is  proposed  to  do  business,  that  fifteen  thousand  dollars 
of  the  capital  subscribed  has  been  actually  paid  by  the  subscribers, 
and  that  the  same  is  in  fact  held,  and  is  to  be  used  solely  for  the 
business  and  purposes  of  the  corporation.  A  fee  of  fifty  dollars 
shall  be  paid,  on  filing  the  application,  into  the  treasury,  and  the 
secretary  of  State  shall  not  issue  any  charter  before  its  payment. 

§1904.  If  secretary  disqualified.  If  from  any  cause  the  secretary 
of  State  is  disqualified  to  act  in  any  case,  the  application  shall  be 
filed  with  the  comptroller-general,  who  shall  perform  all  the  duties 
prescribed  for  the  secretary  of  State. 

§1905.  Copy  of  petition  to  be  published.  When  the  declaration  is 
filed  the  secretary  of  State,  upon  application,  shall  certify  and  de- 
liver to  such  subscriber  a  copy  of  such  declaration  and  affidavit, 
and  the  subscribers  shall  publish  it  in  the  official  organ  of  the  county 
in  which  it  is  proposed  to  do  business,  once  a  week  for  four  weeks. 
A^01893'  §1906.  Certificate  of  incorporation  to  be  issued.  When  said  declara- 
tion and  affidavit  shall  have  been  published,  any  subscriber  may  apply 
to  the  ordinary  to  certify  the  fact  of  such  publication,  and  the  ordi- 
nary shall  certify  the  fact  of  such  publication,  and  upon  said  certifi- 
cate being  filed  by  the  subscribers  in  the  office  of  the  secretary  of  State, 
he  shall  issue  to  the  subscribers,  their  associates  and  successors,  a  cer- 
tificate of  incorporation  under  the  seal  of  the  State,  certifying  that 
"the  subscribers,  their  associates  and  successors,  are  a  body  politic 
and  corporate  under  the  name  and  style  designated  in  the  declaration, 
and  that  such  corporation  has  the  capacity  and  powers  conferred,  and 
is  subject  to  all  the  duties  and  liabilities  imposed  by  law."  And  the 
secretary  of  State  shall  record  the  declaration,  affidavit,  certificate 
of  the  ordinary,  and  the  certificate  of  incorporation,  in  the  order 
named. 

§1907.  Powers  of  such  banks.  Such  corporation,  when  organized, 
has  power — 

1.  To  have  continual  succession  for  the  term  of  thirty  years,  with 
the  right  of  renewal  for  a  like  term,  with  all  corporate  powers  and 
privileges  herein  granted. 

2.  To  sue  and  be  sued. 

3.  To  have  and  use  a  common  seal,  and  at  pleasure  to  alter  the 
same. 

4.  To  appoint  such  officers  and  agents  as  the  business  of  the  cor- 
poration requires,  prescribe  their  duties,  fix  their  compensation,  and 
remove  them  at  pleasure. 

5.  To  make  such  by-laws  as  may  be  necessary  or  proper  for  the  man- 
agement of  its  property  and  regulation  of  its  affairs. 
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6.  To  hold,  purchase,  dispose  of,  and  convey  such  real  and  per- 
sonal property"  as  may  be  necessary  for  its  uses  and  business. 

7.  To  discount  bills,  notes  or  other  evidences  of  debt;  to  receive 
and  pay  out  deposits,  with  or  without  interest;  to  receive  on  special 
deposit,  money  or  bullion,  or  foreign  coins,  or  stocks,  or  bonds,  or 
other  securities;  to  buy  or  sell  foreign  or  domestic  exchange,  or  other 
negotiable  paper;  to  lend  money  upon  personal  security,  or  upon 
pledges  of  bonds,  stocks,  or  negotiable  securities;  to  take  and  receive 
security,  by  mortgage  or  otherwise,  on  property  real  or  personal. 

8.  To  increase  or  decrease  the  capital  stock  in  the  manner  herein- 
after provided. 

§1908.  Powers  of  directors.  The  business  of  the  corporation  shall 
be  under  the  management  and  control  of  a  board  of  directors,  to 
consist  of  not  less  than  three  nor  more  than  seven  members  of  the 
corporation,  who  must  be  owners  and  holders  of  one  or  more  shares 
of  the  capital  stock  in  good  faith.  The  board  of  directors  shall  ex- 
ercise only  such  powers  as  may  be  legally  delegated  to  them  by  the 
stockholders,  or  by  the  by-laws  adopted  by  the  stockholders.  The 
board  of  directors  shall  be  elected  by  the  stockholders  at  such  time 
and  place,  and  for  such  term,  as  may  be  appointed  by  the  by-laws. 

§1909.  Issue,  increase  and  diminution  of  capital  stock.  The  board  of  Actsi8«3, 
directors  shall  have  power  to  prescribe  how,  and  in  what  sums,  and  at 18^5.  i>-55- 
what  times  and  places  any  unpaid  part  of  the  capital  stock  shall  be 
paid  in;  and  in  the  event  any  stockholder  shall  fail  or  make  default 
for  sixty  days  to  pay  any  call  regularly  made  in  his  subscription  to 
stock,  the  directors  may  direct  suit  to  be  brought  against  him  forth- 
with for  the  amount  of  such  call,  or  may  in  their  discretion,  after 
thirty  days  notice  to  such  stockholder,  cause  his  stock,  after  proper 
public  advertisement  for  thirty  days,  to  be  put  up  and  sold  at  auc- 
tion to  the  highest  bidder,  and  any  deficiency  in  this  sum  thus  re- 
ceived, necessary  to  make  the  amount  of  the  call,  shall  be  made  good 
by  the  delinquent.  Any  surplus  over  the  amount  of  the  call  and  the 
expenses  of  the  sale  shall  be  paid  to  him.  A  new  certificate  of  stock 
shall  be  issued  to  the  purchaser,  and  he  shall  stand  in  the  same  re- 
lation to  the  company  as  the  delinquent  would  have  done  had  he  not 
so  made  default.  The  sale  shall  be  at  the  court-house  door  in  the 
county  where  said  company  is  located.  The  capital  stock  of  the  cor- 
poration may  be  increased  to  such  amount  as  may  be  desired  by  the 
stockholders,  or  it  may  be  decreased  to  a  sum  not  less  than  twenty- 
five  thousand  dollars,  at  a  meeting  of  the  stockholders  called  for  the 
special  purpose  by  order  of  the  board  of  directors,  of  which  notice 
has  been  given  each  stockholder  (or  in  case  cf  death,  to  his  legal 
representatives  or  heirs  at  law),  personally  or  by  mail,  addressed  to 
his  last  known  residence,  at  least  thirty  days  previous  to  said  special 
meeting,  and  such  increase  or  decrease  shall  be  made  in  such  man- 
4 


§§1910-1912         SECOND  TITLE.— CHAP.  2,  ART.  1,  SEC.  2.  50 

Eegulation  of  banks. 

ner  as  shall  be  determined  by  the  meeting  of  stockholders,  it  requir- 
ing the  vote  of  a  majority  in  amount  of  the  entire  capital  stock  to 
authorize  such  increase  or  decrease,  and  the  manner  of  effecting  the 
same.  If,  at  such  meeting,  the  stockholders  holding  the  majority 
in  amount  of  the  capital  stock  vote  for  such  increase  or  decrease, 
the  proceedings  of  the  meeting  must  be  reduced  to  writing  and  en- 
tered upon  the  books  or  minutes  of  the  corporation,  and  a  copy 
thereof,  verified  by  the  president  or  cashier,  shall  be  filed  and 
recorded  in  the  office  of  the  secretary  of  State,  and  when  so  filed 
and  recorded,  shall  become  an  amendment  to  said  charter,  and  a  cer- 
tified copy  thereof  shall  be  evidence  of  all  facts  therein  contained, 
in  all  courts  of  this  State,  without  further  proof. 
Acts  1895,  §1910.  Minimum  capital.  No  corporation  shall  be  formed  under  this 
$1856.'  Article  without  a  capital  subscribed  in  good  faith,  of  at  least  twenty- 
five  thousand  dollars,  of  which  not  less  than  twenty  per  cent.,  and 
in  no  case  less  than  fifteen  thousand  dollars,  must  be  paid  in  cash  by 
the  subscribers  before  filing  the  declaration  with  the  secretary  of 
State. 
Acts  1893,  §1911.  Liability  of  corporation  and  stockholders.  Said  corporation 
#888, 1940.  shall  be  responsible  to  its  creditors  to  the  extent  of  its  capital  and  its 
assets,  and  each  stockholder  shall  be  individually  liable  for  all  the 
debts  of  said  corporation  to  the  extent  of  his  or  her  unpaid  shares 
of  stock,  and  said  stockholders  shall  be  further  and  additionally 
individually  liable  equally  and  ratably  (and  not  one  for  another  as 
sureties),  to  depositors  of  said  corporation  for  all  moneys  deposited 
therein,  in  an  amount  equal  to  the  face  value  of  their  respective 
shares  of  stock,  it  being  the  true  intent  and  purpose  of  this  section 
that,  as  to  depositors  for  all  moneys  deposited  with  said  corpora- 
tion, there  shall  be  an  individual  liability  upon  such  stockholder  in 
such  corporation,  over  and  beyond  the  par  value  of  his  or  her 
original  shares  of  stock,  equal  in  amount  to  the  face  value  of  said 
shares  of  stock:  Provided,  that  said  liability  of  the  stockholders 
shall  not  prevent  depositors  from  having  equal  rank  with  all  other 
creditors  upon  the  capital,  property,  and  assets  of  said  bank. 


SECTION  2. 


REGULATION    OF    BANKS. 


Acts  1894,        §1912.  Banks  to  make  returns.     All  corporations  doing  a  banking 
*  -.  V'p         business  in  this  State  must  make  to  the  State  bank-examiner  state- 
ments under  oath,  not  to  exceed  four  during  each  year,  and  publish 
(fCj  *-^-Ji,      the  same  in  the  local  papers  at  the  expense  of  the  corporation; 
-  ^       said  statement  to  be  made  whenever  requested  by  the  State  bank- 
examiner,  showing  the  resources  and  liabilities  of  the  bank  or  corpo- 
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ration  at  the  close  of  business  on  any  past  day  specified  by  said 
bank-examiner,  the  same  to  be  transmitted  to  the  bank-examiner 
within  ten  days  after  the  receipt  of  such  request. 

§1913.    Penalty.      Any   bank   or   corporation   failing   to   comply  ^j^890"1, 
with  said  request,  without  satisfactory  reasons  shown  to  the  bank- 
examiner,  shall  be  fined  fifty  dollars  for  each  violation,  to  be  collected 
by  the  comptroller-general  in  the  manner  now  allowed  by  law  for 
the  collection  of  penalties. 

§1914.  Loans  to  officers.     No  bank  or  corporation  doing  a  banking  Actsisoo-i, 
business  shall  loan  to  any  officer  of  the  bank  without  good  collateral. 

§1915.  Amount  of  cash  to  be  kept  on  deposit.     No  bank  or  corpora-  Acts  isqo-i, 
tion  doing  a  banking  business  shall  be  allowed  to  reduce  cash  in 
hand,  including  amount  due  by  banks  and  bankers,  and  the  market 
value   of   all   stocks   and   bonds   actually  owned   and   held,   below 
twenty- five  per  cent,  of  demand  deposits. 

§1916.  Loans  of  more  than  ten  per  cent,  to  one  person.     No  bank  or  Acts  1890-1, 
corporation  doing  a  banking  business  shall  be  allowed  to  loan  to    '. 
any  one  person,  unless  such  loan  is  amply  secured  by  good  collateral    /^"/^,  % 
security,  more  than  ten  per  cent,  of  its  capital  stock  and  surplus. 

§1917.  Losses  to  be  charged  to  profit  and  loss.  Whenever,  by  reason  Acts  1890-1, 
of  losses,  a  bank's  capital  stock  is  impaired,  the  shrinkage  in  said 
capital  stock  represented  by  said  losses  shall  be  charged  on  the 
books  of  said  bank  to  the  account  of  profit  and  loss,  so  that  the 
notes  and  bills  discounted,  shown  as  debts  due  the  bank,  shall  be 
the  live  and  collectible  assets  of  said  bank. 

§1918.  Examiner's  clerk.     The  bank  department  of  the  State  treas- Acts  1890-1, 
ury,  or  the  State  bank-examiner,  shall  be  allowed  one  clerk  at  a 
salary  not  to  exceed  twelve  hundred  dollars  per  annum.     Said  clerk 
is  authorized,  at  the  direction  of  the  bank-examiner,  to  examine 
banks. 

81919.  Yearly  examination.     The  bank-examiner  or  his  clerk  shall  Acts  1890-1, 
.'"•,,  p-  re- 
examine banks  at  least  once  a  year. 

81920.  Oath  to  statements.     The  following  shall  be  the  oath  sub-  Acts  1890-1, 
.  .  .  p-  in- 
scribed to  by  the  cashier  of  the  bank,  or  corporation  doing  a  bank- 
ing business,  to  the  quarterly  statements: 

"Before  me  came   ,  cashier  of   bank,  who,   being 

duly  sworn,  says  the  above  statement  is  a  true  statement  of  the 
condition  of  said  bank  as  shown  by  the  books  on  file  in  said  bank; 
and  he  further  swears  that  since  last  return  made  to  the  State  bank- 
examiner  of  the  condition  of  said  bank,  to  the  best,  of  affiant's 
knowledge  and  belief  that  the  said  bank,  through  its  officers,  have 
not  violated  or  evaded  any  obligation  imposed  by  law." 
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SECTION  3. 

EXAMINATION  OF  BANKS. 

Apctf5*889,        §1921.  Bank-examiner.     The  treasurer  of  the  State  shall  hold  the 

^m.       office  of  examiner  of  State  banks  during  his  term  of  office  as  treas- 
urer, and  until  his  successor  is  elected  and  qualified. 

$186.  §1922.  Duties.      The  examiner  of  State  banks  shall  visit  every 

bank  or  corporation  chartered  by  the  laws  of  this  State  and  doing  a 
banking  business,  at  least  once  in  each  year.  He  shall  not  visit 
at  stated  times,  nor  shall  he  permit  any  one  to  know  at  what 
time  he  will  visit  such  banks  or  corporations.  He  shall  carefully 
examine  into  the  affairs  of  every  such  bank,  and  make  a  report 
immediately  to  the  Governor.  He  shall  cover  in  said  report  all 
the  subject-matter  that  the  law  requires  banks  to  report  upon,  and 
upon  such  other  subjects  as  he  may  deem  advisable,  or  that  may  be 
required  of  him  by  the  Governor.  In  addition  to  such  visits,  he 
may  visit  any  corporation  chartered  by  the  laws  of  this  State,  and 
doing  a  banking  business,  at  any  time  when,  in  his  opinion,  the 
public  interest  requires.  The  examiner  of  State  banks  shall  also 
have  the  right  to  demand  of  any  State  bank  a  statement  of  its  affairs 
at  the  close  of  any  past  day's  business.  The  president  and  cashier 
of  such  bank  or  corporation  shall  make  out  and  forward  to  the 
examiner  such  statement  within  twenty-four  hours  after  receiving 
such  call,  and  they  shall  make  oath  that  the  same  is  correct. 

$188.  §1923.  Salary,  how  raised.     The  examiner  of  State  banks  shall  be 

paid  twelve  hundred  dollars  per  annum  and  actual  necessary  travel- 
ing expenses.  His  salary  shall  be  paid  quarterly,  and  the  salary 
and  traveling  expenses  shall  be  raised  in  the  following  manner: 
The  comptroller-general  shall  assess  twelve  hundred  dollars,  to  be 
paid  by  the  banks  or  corporations  chartered  by  laws  of  this  State, 
doing  a  banking  business,  each  bank  or  corporation  to  pay  in  pro- 
portion to  its  capital.  He  shall  call  upon  every  such  bank  and 
corporation  quarterly  for  its  proportion  of  said  amount,  and  if  any 
such  bank  or  corporation  fails  to  pay  within  ten  days  after  such 
call,  the  comptroller-general  shall  issue  execution  for  the  amount 
due  by  such  defaulting  bank  or  corporation,  which  shall  be  enforced 
as  executions  are  enforced  against  defaulting  tax-collectors.  The 
traveling  expenses  of  the  examiner  of  State  banks  shall  be  audited 
by  the  comptroller-general,  and  the  expenses  of  the  visits  required 
in  each  year  shall  be  assessed  against  all  the  banks  of  this  State  or 
.corporations  doing  a  banking  business  and  chartered  by  the  laws  of 
the  State,  in  the  manner  required  for  the  payment  of  the  salary,  and 
collected  in  the  same  manner,  and  the  traveling  expenses  shall  be 
due  when  his  semi-annual  visit  to  all  the  banks  has  been  completed. 
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The  expense  of  special  visits  shall  be  paid  by  the  .bank  or  banks  vis- 
ited, to  be  apportioned  by  the  comptroller-general,  in  case  more 
than  one  bank  is  visited,  and  collected  in  the  manner  herein  above 
set  out.  The  salary  and  expense  account,  when  collected,  shall  be 
paid  by  the  comptroller-general  to  the  examiner  of  State  banks. 

§1924.  Annual  reports.  The  examiner  of  State  banks  shall  make, 
from  his  reports  during  the  year,  an  annual  report,  which  shall  be 
published  by  the  treasurer  as  a  part  of  his  annual  report  to  the 
Governor.  The  treasurer  shall  also  procure  a  well-bound  book  in 
which  he  shall  record  such  report  made  to  the  Governor,  and  also 
his  annual  report;  which  book  shall  remain  in  the  office  of  the 
treasurer  and  be  subject  at  all  times  to  the  inspection  of  the  public. 

§1925.  Reports  may  be  published.  If  any  report  of  the  examiner 
of  State  banks  is  deemed  of  sufficient  importance  to  the  public  by 
the  Governor,  he  may  require  the  same  published  one  time  in  one 
or  more  of  the  leading  daily  papers  of  this  State. 

§1926.  Capital  impaired.  When  the  bank-examiner  or  assistant  ^ct|81895' 
bank-examiner  finds  that  the  capital  stock  of  any  bank  chartered 
under  the  laws  of  this  State  has  become  impaired  or  reduced  from 
losses  or  any  other  source,  the  bank-examiner  shall  require  such 
bank  to  make  good  its  capital  stock,  so  impaired  or  reduced,  by  a 
transfer  from  its  surplus  or  undivided  profits  thereof  to  the  capital 
stock  of  a  sum  sufficient  to  make  good  such  impairments  or  reduc- 
tions, and  if  there  is  no  surplus  or  undivided  profits,  or  not  enough 
to  make  good  said  capital  stock,  then  by  an  assessment  upon  the 
stockholders  thereof. 

§1927.  Penalty  is  forfeiture.  Should  any  bank  fail  or  refuse  to 
comply  with  the  preceding  section,  the  bank-examiner  shall  report 
such  refusal  to  the  Governor,  who  is  hereby  authorized  and  directed 
to  cause  proper  proceedings  to  be  instituted  for  the  forfeiture  of  the 
charter  of  such  bank. 

§1928.  Duty  of  Governor.  Whenever  the  bank-examiner  finds  that 
a  bank  chartered  by  the  laws  of  this  State  is  not  in  a  solvent  con- 
dition, he  shall  immediately  report  the  condition  of  the  bank  to 
the  Governor,  and  it  shall  be  the  duty  of  the  Governor  to  direct  the 
attorney-general  to  institute  proceedings  in  the  superior  court  of 
the  county  where  the  bank  or  parent  bank  is  located,  to  put  the 
bank  in  the  hands  of  some  competent  person,  who  shall  give  bond  in 
an  amount  to  be  fixed  by  the  judge  for  the  faithful  discharge  of  his 
duties,  and  said  person  so  appointed  shall  immediately  take  charge 
of  the  business  of  said  bank,  collecting  its  assets  and  paying  off  its 
liabilities  under  such  rules  as  the  court  may  make. 
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SECTION  4. 

CIRCULATION  OF  NOTES  BY  STATE  BANKS. 

Actios,  §1929.  Circulating  notes  issued  to  State  banks.  Circulating  notes 
shall  be  issued  to  the  banks  and  banking  associations  of  this  State, 
upon  the  terms  and  conditions  following. 

§1930.  Notes  to  be  engraved  and  printed.  The  Governor,  treasurer, 
and  comptroller-general  of  this  State  are  hereby  constituted  a  com- 
mission authorized  and  required  to  cause  to  be  engraved  and  printed, 
in  the  manner  best  calculated  to  guard  against  counterfeiting,  such 
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quantity  of  circulating  notes,  in  the  similitude  of  bank-notes,  in 
blank,  of  denominations  not  greater  than  one  thousand  dollars  nor 
less  than  one  dollar,  as  they  may,  from  time  to  time,  deem  neces- 
sary to  carry  into  effect  the  provisions  of  this  Article,  and  of  such 
form  as  they  may  prescribe.  Before  such  circulating  notes,  or  any 
part  of  the  same,  are  delivered  to  a  bank,  they  shall  be  numbered 
and  registered  in  proper  books  to  be  provided  and  kept  for  the  pur- 
pose in  the  office  of  the  comptroller-general,  and  shall  be  counter- 
signed by  him  in  the  presence  of  one  or  more  of  the  commissioners, 
so  that  each  denomination  of  such  circulating  notes  shall  be  of  the 
same  similitude  and  bear  the  uniform  signature  of  such  register. 

§1931.  Application  for  notes  to  be  filed  and  verified.  Whenever  any 
bank  or  banking  association,  now  or  hereafter  chartered  by  the 
laws  of  this  State,  shall  desire  to  issue  circulating  notes,  such  bank 
or  banking  association  shall  make  and  file  with  the  commissioners 
aforesaid  a  written  application,  verified  by  the  oath  of  the  president 
and  cashier,  and  of  a  majority  of  the  directors  of  such  bank  or  bank- 
ing association,  in  which  application  shall  be  shown: 

1.  The  name  of  such  bank  or  banking  association. 

2.  The  place  where  its  operation  and  business  shall  be  carried  on. 

3.  The  amount  of  its  capital  stock  and  the  number  of  shares  into 
which  the  same  is  divided. 

4.  A  transcript  of  the  records  of  such  bank  or  banking  association, 
showing  the  names  and  places  of  residence  of  the  shareholders  and 
the  number  of  shares  held  by  each. 

5.  The  amount  of  capital  stock  actually  paid  by  each  shareholder 
on  his  shares. 

6.  The  compliance  of  such  bank  or  banking  association  with  all 
other  conditions  and  requirements  necessary  to  authorize  it  to 
become  a  bank  of  issue  as  herein  provided. 

7.  That  such  application  is  made  to  enable  it  to  avail  itself  of  the 
provisions  of  this  Article. 

§1932.  Truth  of  application  to  be  investigated.  When  such  applica- 
tion is  filed,  it  shall  be  the  duty  of  the  commissioners  to  inquire 
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into  the  truth  of  the  recitals  in  such  application,  and  they  may- 
require  of  each  or  any  of  the  shareholders  a  statement  under  oath 
showing  his  financial  condition,  and  may  require  of  any  officer  or 
director  any  other  or  further  statement  under  oath  showing  the 
financial  condition  of  the  bank  or  of  the  shareholders. 

§1933.  Capital  paid  in  to  be  not  less  than  $25,000.  The  capital  stock 
of  such  bank  or  banking  association  shall  not  be  less  than  twenty- 
five  thousand  dollars,  bona  fide  subscribed  and  fully  paid  in  by  the 
stockholders  in  gold,  silver,  or  lawful  currency  of  the  United  States. 

§1934.  One-half  for  redemption.  One-half  of  the  cash  paid  in  on 
the  capital  stock  shall  be  set  apart  and  kept  on  deposit  in  the  vaults 
of  said  bank  as  a  fund  for  the  redemption  of  the  bills  issued  by  said 
bank,  and  shall  be  used  for  no  other  purpose. 

§1935.  One-half  invested  in  bonds.  The  remaining  half  of  the  capi- 
tal stock  so  paid  in  shall  be  invested  in  valid  county,  municipal, 
State,  or  United  States  bonds,  as  follows  :  Not  less  than  one-half 
of  said  sum  shall  be  invested  in  valid  State  bonds  or  bonds  of  the 
United  States,  but  the  balance  may  be  invested  in  the  valid  bonds 
of  any  county  or  municipality  in  this  State:  Provided,  however,  that 
none  of  said  bonds  are  below  par  of  their  face  value:  And  provided 
further,  that  the  commissioners  aforesaid  shall  approve  such  bonds. 

§1936.  Bonds  to  be  deposited  with  treasurer.  Said  bonds,  when  so 
purchased  by  said  bank  or  banking  association,  shall  be  deposited 
with  the  treasurer  of  the  State  of  Georgia,  and  by  him  safely  kept 
until  the  same  are  released  as  hereinafter  provided. 

§1937.  Amount  of  notes  to  be  issued  to  bank,  etc.  When  such  bank 
shall  have  complied  with  the  provisions  aforesaid,  it  shall  be  the 
duty  of  said  commissioners  to  issue  to  said  bank  such  an  amount  of 
circulating  notes  as  will  be  equal  to  three  times  the  amount  of 
United  States  legal  tender  coins  or  currency  deposited  in  said  bank; 
the  circulating  notes  thus  issued  shall  be  of  different  denominations 
as  the  bank  may  prefer,  numbered,  registered  and  countersigned  as 
aforesaid,  and  shall  constitute  a  first  and  prior  lien  on  all  assets  of 
the  bank. 

§1938.  Redemption  of  notes.  The  circulating  notes  thus  issued  and 
put  in  circulation  by  such  bank  shall  be  promptly  redeemed  and 
paid  in  legal  tender  United  States  coin  or  currency  when  presented 
and  payment  demanded  by  the  holder  at  the  office  of  such  bank, 
and  failure  or  refusal  by  such  bank  to  so  promptly  redeem  and  pay 
its  said  notes  on  demand  as  aforesaid  shall  subject  it  to  all  the  pen- 
alties and  liabilities  provided  by  the  laws  of  this  State. 

§1939.  Security  for  redemption  of  notes.  The  bonds  deposited  with 
the  treasurer  of  this  State,  and  also  the  United  States  legal  tender 
coin  or  currency  set  apart  and  kept  on  deposit  in  the  vaults  of  said 
bank,  and  all  other  assets  of  the  bank,  shall  each  and  both  be  and 


§§  1940-1944     SECOND  TITLE.— CHAP.  2,  ART.  1,  SEC.  4.  56 

Circulation  of  notes  by  State  banks. 

remain  security  in  pledge  for  the  redemption  and  payment  of  the 
circulating  notes  aforesaid,  and  as  additional  security  for  such  pur- 
pose the  shareholders  of  said  bank  or  banking  association  shall  be, 
and  they  are  hereby  made,  liable  to  the  extent  of  the  amount  of 
their  stock  therein  at  the  par  value  thereof,  in  addition  to  the  amount 
invested  in  such  shares,  which  liability  shall  be  and  remain  an  addi- 
tional security  for  the  redemption  of  such  circulating  notes;  and 
whenever  any  impairment  or  reduction  of  the  fund  in  the  vaults  of 
the  bank  devoted  to  the  redemption  of  the  bank's  circulating  notes 
shall  occur,  so  that  such  fund  amounts  to  less  than  one-third  of  the 
amount  of  outstanding  circulating  notes,  such  redemption  fund  shall 
be  immediately  increased  to  an  amount  equal  to  one-third  of  the 
outstanding  circulating  notes  of  the  bank. 
$$i888,i9ii.  §1940.  When  personal  liability  of  stockholder  ceases.  The  personal 
liability  of  shareholders  to  the  amount  of  their  stock,  shall  not 
cease  for  the  period  of  sixty  days  from  date  of  any  transfer  of  such 
shares  of  stock  by  them. 
$$i9ii,i888.  §1941.  Cash  reserve.  Such  bank  shall  at  all  times  have  and  keep 
as  a  reserve  fund,  in  cash,  an  amount  equal  to  at  least  twenty-five 
per  cent,  of  the  aggregate  amount  of  its  deposits  in  such  bank. 
The  shareholders  shall  be  personally  liable  in  an  amount  which,  to- 
gether with  the  amount  of  their  liability  for  the  security  of  the  cir- 
culating notes  aforesaid,  shall  equal  the  amount  of  their  stock  in  such 
bank  at  the  par  value  thereof:  Provided,  hoivever,  that  such  personal 
liability  is  hereby  pledged,  first  for  the  security  of  the  circulating 
notes  aforesaid,  and  subject  thereto  for  the  security  of  depositors. 

§1942.  Reserve  to  be  made  good.  Whenever  it  shall  appear  to  the 
commissioners,  that  any  such  bank  has  permitted  the  reserve  fund 
for  security  of  depositors,  to  fall  below  the  amount  prescribed,  the 
commissioners  shall  at  once  notify  such  bank  to  make  good  such 
reserve;  and  if  such  bank  shall  fail  for  thirty  days  thereafter  to  make 
good  such  reserve,  the  Governor  shall  direct  the  attorney-general  to 
institute  legal  proceedings  in  the  superior  court  where  such  bank  is 
located,  for  the  appointment  of  a  receiver,  and  for  the  winding  up 
and  settlement  of  the  affairs  of  such  bank. 

§1943.  Depreciation  of  bonds.  If  at  any  time  any  of  the  bonds 
deposited  by  said  bank  shall  become  valueless  or  depreciate  in  value, 
the  commissioners  are  authorized  and  directed  to  require  the  banks 
to  which  the  same  belong  to  replace  said  bonds  with  good  and  valid 
bonds,  so  that  the  value  of  said  bonds  deposited  shall  always  remain 
equal  to  the  amount  of  the  deposit  required  by  the  provisions  of  this 
Article. 

§1944.  Draw  interest  on  bonds.  The  commissioners  shall  make  and 
deliver  to  every  bank  which  may  deposit  bonds  with  the  treasurer  of 
this  State,  in  the  terms  of  this  Article,  a  power  of  attorney  to  receive 
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the  interest  due  on  said  bonds  at  any  time;  but  they  shall  revoke 
such  power  of  attorney  whenever  in  their  judgment  the  safety  of  the 
bill-holders  requires  it,  and  all  interest  received  on  such  bonds  by 
the  commissioners  shall  be  held  in  trust  on  account  of  such  bank. 

§1945.  Bonds,  how  withdrawn.  The  bonds  so  deposited  with  the 
treasurer  shall  not  be  withdrawn  until  said  bank  shall  have  redeemed 
all  of  its  circulating  notes  and  paid  all  of  its  depositors,  unless  nec- 
essary to  sell  or  have  sold  for  the  purpose  of  liquidation:  Provided, 
that  any  such  bank  or  banking  association  shall  have  the  privilege 
at  any  time  of  paying  to  said  commissioners,  to  be  turned  into  the 
State  treasury  an  amount  of  lawful  money  of  the  United  States 
equivalent  to  its  outstanding  circulating  notes,  and  shall  thereupon 
be  entitled  to  withdraw  its  bonds  there  deposited  with  said  commis- 
sioners; and  the  holders  of  said  circulating  notes  shall  thereafter 
present  the  same  to  the  State  treasurer  for  redemption  or  payment, 
and  the  said  State  treasurer  shall  pay  the  same  out  of  the  said  law- 
ful money  of  the  United  States  so  paid  by  such  bank  or  banking 
association. 

§1946.  Quarterly  reports.  Every  such  bank  shall  make  quarterly 
reports  during  each  year  to  said  commissioners  according  to  the 
form  prescribed  by  the  latter,  which  reports  shall  be  verified  by  the 
oath  of  the  president  or  cashier  of  such  bank,  and  attested  by  the 
signatures  of  at  least  three  of  the  directors.  Each  report  shall  ex- 
hibit in  detail  and  under  appropriate  heads  the  resources  and  liabil- 
ities of  said  bank  at  the  close  of  business  on  any  past  day  by  said 
commissioners  specified.  Such  report  shall  be  by  said  bank  trans- 
mitted to  said  commissioners  within  five  days  after  the  receipt  of  a 
requisition  therefor  from  the  commissioners,  and  the  same  shall  be 
published  in  the  newspaper  in  which  sheriff's  sales  are  published  for 
the  county  wherein  said  bank  is  located,  at  the  expense  of  said  bank; 
and  proof  of  such  publication  shall  be  furnished  by  said  bank  to  said 
commissioners  as  required  by  them.  Said  commissioners  shall  also 
have  power  to  call  for  special  reports  from  any  particular  bank, 
whenever  in  the  judgment  of  said  commissioners  the  same  is  neces- 
sary in  order  to  a  full  and  complete  knowledge  of  the  condition  of 
such  bank. 

§1947.  Bank-examiner  to  report.  It  shall  be  the  duty  of  the  bank- 
inspector  to  visit  every  such  bank  as  often  as  directed  by  said  com- 
missioners, and  make  thorough  examination  of  the  affairs  of  such 
bank,  with  full  power  to  examine  any  of  the  officers  or  agents  of 
such  bank  on  oath;  and  make  a  full  and  complete  report  of  the 
condition  of  such  bank  to  said  commissioners. 

§1948.  Limit  on  loans.  It  shall  be  unlawful  for  any  such  bank  to 
loan  in  the  aggregate  more  than  twenty-five  per  cent,  of  the  amount 
of  its  capital  stock  to  the  officers  and  directors  thereof,  or  to  loan 
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more  than   ten   per  cent,   thereof  to   any  one  of  such  officers  or 
directors. 

§1949.  No  loans  on  indorsement  by  bank  officers.  It  shall  be  unlaw- 
ful for  such  bank  to  loan  any  of  its  funds  to  any  person  or  persons 
on  the  indorsement  of  any  of  its  officers  or  directors. 

§1950.  Dividends  and  surplus.  No  dividend  shall  be  declared  by 
any  such  bank  until  after  the  net  earnings  shall  reach  an  amount 
equal  to  five  per  cent,  of  the  capital  stock,  which  five  per  cent,  shall 
constitute  a  surplus,  to  which  shall  be  added  annually  thereafter 
five  per  cent,  of  the  net  earnings  of  the  bank,  and  no  dividend  shall 
be  declared  at  any  time  except  from  the  net  earnings  after  deduct- 
ing therefrom  five  per  cent,  of  the  same  to  be  added  to  the  surplus 
as  above  provided. 

§1951.  Bonds  of  cashier.  The  cashier  of  the  bank  availing  itself 
of  the  privilege  of  doing  business  under  the  provisions  of  this  Arti- 
cle, shall  be  required  to  furnish  the  Governor  of  the  State  a  good 
and  sufficient  bond  in  an  amount  equal  to  the  redemption  fund  held 
in  the  vaults  of  such  bank,  and  this  bond  shall  be  conditioned  for 
the  good  and  faithful  stewardship  of  said  redemption  fund,  as 
provided  by  law,  and  which,  in  all  instances,  shall  equal  one-half  of 
the  paid-in  capital  of  the  bank,  said  bond  to  be  deposited  with  the 
State  treasurer,  and  made  payable  to  said  treasurer. 

Acts  1895,  §1952.  Banks  organized  prior  to  December  16th,  1895.  Any  bank  or 
banking  association  organized  prior  to  December  16th,  1895,  may 
issue  notes  under  the  provisions  of  this  Article,  without  reference 
to  the  amount  of  its  capital  stock  or  to  the  manner  in  which  the 
same  is  invested,  whenever  such  bank  so  existing  shall  deposit  with 
the  State  treasurer,  as  provided  herein,  bonds  of  the  United  States 
or  of  the  State  of  Georgia  in  double  the  amount  of  the  circulating 
notes  to  be  issued  by  it. 

Acts  1894,  §1953.  Banks  of  this  State  may  issue  notes.  All  banks  incorporated 
under  the  laws  of  this  State,  are  authorized  to  issue  circulating 
notes  under  such  terms  and  conditions  as  may  be  prescribed  by  the 
Congress  of  the  United  States. 

Acts  1894,  §1954.  State  treasurer  bank  depository.  In  the  event  of  any  act 
of  Congress  requiring  that  a  deposit  be  made  with  some  designated 
officer  of  this  State  as  a  condition  precedent  to  any  bank  issuing 
circulating  currency,  the  treasurer  of  this  State  is  hereby  desig- 
nated as  the  officer  with  whom  said  deposit  should  be  made,  and  the 
said  treasurer  will  be  authorized  to  receipt  for  and  assume  the  safe- 
keeping of  the  same. 


59  SECOND  TITLE.— CHAP.  2,  AKT.  1.  SEC.  5.     §§  1955,  1956 


Obligations  and  penalties. 


SECTION  5.  ^^  ^u^       7UZL, 

OBLIGATIONS    AND    PENALTIES.  & S <J '-   *jf^ 

§1955.   (1472.)  Prohibitions  on  banks.     Banks  of  this  ms&e  shall 'Apct2s81857- 

not—  "  I860,  p.  21. 

1.  Sell  any  kind  of  exchange  except  sight  checks,  or  demand  or 
receive  for  exchange,  in  or  out  of  this  State,  of  any  citizen  thereof, 
a  greater  premium  than  one  per  cent,  upon  the  amount  of  exchange 
sold,  when  the  bills  of  the  bank  from  which  the  exchange  is  sought 
are  presented  at  its  counter  in  payment  thereof. 

Notes  held  as  collateral  security  for  notes  for  the  loan  of  money  by  the 
bank  for  more  than  seven  per  cent,  interest,  this  fact  may  be  plead  in  defense 
to  suit :  50  Ga.  70.  Dollar  Savings  Bank  of  Atlanta  had  no  right  to  charge 
higher  interest  than  allowed  by  law :  54  Ga.  190. 

2.  Issue  paper  or  promises  to  pay,  intended  to  be  used  as  money,  ^^flu 
redeemable  otherwise  than  with  gold  or  silver  coin,  at  the  standard  Actsi874, 

.  P-  18. 

value  thereof,  or  in  lawful  currency  of  the  United  States. 

What  certificate  of  deposit  is  in  violation  of  the  Act  of  1837 :  21  Ga.  297. 
Section  cited  and  construed :  46  Ga.  563-566. 

3.  Issue  such  payment,  or  pay,  or  tender  in  payment,  any  paper  ^ t^7{02 
payable  at  a  greater  length  of  time  than  three  days  from  the  date 
thereof. 

Act  of  1837  only  applies  to  post-notes:  7  Ga.  84.  What  certificate  of  de- 
posit is  void  under  this  prohibition :  30  Ga.  580. 

4.  Issue,  pay  away  or  circulate  any  bank-bill,   note,  ticket,   or  ^?*£b29o 
paper,  of  the  nature  or  appearance  of  a  bank-note  meant  for  circu-  Aq^\20 
lation,  or  of  a  denomination  less  than  five  dollars,  with  the  excep-  Aets  i,85i;2< 

7  '  L       pp.  21,26. 

tion  that  all  solvent  and  specie-paying  banks,  or  paying  currency  as  1874>  p-  18- 
aforesaid,  may  issue  small  bills  of    the  denominations,  one,  two, 
three  and  four  dollars,  to  an  amount  not  exceeding  twenty  per  cent. 
of  their  capital  stock,  to  be  computed  as  part  of  their  circulation. 

The  setting  apart  of  bank-bills  as  a  pledge  or  a  security  is  not  an  issuing  of 
such  bills  as  currency :  1  Ga.  435. 

5.  Issue  bills  beyond  the  amount  specified  in  their  charter. 

§1956.  (1473.)  Qualification  of  preceding  section.  Nothing  in  the  Act^91859' 
foregoing  shall  be  so  construed  as  to  restrict  the  bank  to  said  rate, 
in  the  sale  or  purchase  of  foreign  bills,  provided  that  the  said 
foreign  bill  is  a  bona  fide  commercial  bill,  and  not  a  loan  or  accom- 
modation by  the  bank;  and  that  the  exchange  is  a  legitimate 
commercial  exchange,  and  the  transaction  not  in  fact  a  loar?  or 
accommodation  in  which  the  law  is  attempted  to  be  evaded  by  re- 
sorting to  the  form  of  a  bill  of  exchange,  foreign  bill  or  draft. 
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Act|21873'  §1957.  (1474.)  Banks  may  charge  same  rates. of  interest  as  individuals. 
Banks  incorporated  by  the  laws  of  or  doing  business  in  this  State 
may  make  the  same  contracts  respecting  the  rate  of  interest  to  be 
paid  for  the  loan  of  money,  as  are  lawful  between  individuals,  and 
shall  be  liable  to  the  same  penalty,  and  no  other,  incurred  by  indi- 
viduals when  they  lend  money  at  a  greater  rate  of  interest  than  that 
authorized  by  law;  and  all  laws  now  in  force  respecting  the  rate  of 
interest  charged  for  the  loan  of  money  by  individuals,  shall  be 
applicable  to  banks  doing  business  in  this  State. 

Section  cited:  57  Ga.  96-98;  72/811. 

§1958.  (1475.)  Penalty  for  violating  the  first  item  of  section  1955. 
For  a  violation  of  number  1  of  section  1955,  the  person  paying  the 
premium  may  recover  three  times  the  amount  of  the  excess  by  a 
summary  proceeding  before  any  court  having  jurisdiction,  on  which 
judgment  may  be  rendered  at  the  first  term.  The  suit  may  be 
either  against  the  bank,  its  officer  or  agent;  in  either  case  the  prop- 
erty and  effects  of  the  bank  are  subject  to  the  judgment. 

ACobb87i03  §19^9-  (1476.)  Penalty  for  violating  the  second  and  third  items  of  sec- 
tion 1955.  For  a  violation  of  numbers  2  and  3  of  section  1955,  the 
bank  forfeits  one  thousand  dollars  for  each  bill  or  paper  so  issued,  to 
be  recovered  by  action  at  the  suit  of  the  informer — one  half  to  go  to 
him,  the  other  half  to  the  educational  fund  of  the  county  where  the 
recovery  is  had. 

§1960.  (1477.)  Mode  of  proof  prescribed.  The  officer  or  agent  who 
received  the  premium  shall  appear  without  any  other  process  than 
the  service  of  the  writ,  and  bring  his  book  having  the  original  entry 
of  the  transaction,  and  give  evidence  in  the  case.  If  he  fail  to  appear, 
the  affidavit  or  testimony  of  the  plaintiff  shall  be  received. 

§1961.  (1478.)  Penalty  of  violating  fourth  item  of  section  1955.  For 
the  violation  of  number  4  of  section  1955,  the  bank  forfeits  five 
hundred  dollars  for  each  small  bill  so  issued  beyond  the  twenty  per 
cent.,  or  amount  allowed  by  charter,  to  be  recovered  as  in  cases  of 
numbers  4  and  5,  unless  a  different  penalty  is  prescribed  by  charter. 

Section  cited :  50  Ga.  73. 

$1965.  §1962.   (1479.)  Penalty  for  violating  fifth  item  of  section  1955 .     For 

the  violation  of  number  5  of  section  1955,  the  bank  so  violating  for- 
feits its  charter. 

§1963.  (1480.)  Obligations  on  banks.  The  banks  of  this  State 
shall — 

Aoobb18«7  1*  -^ay  sPe°ie  f°r  any  °f  their  bills,  notes,  drafts,  or  other  obliga- 
tions, when  due  and  demanded  by  the  holder. 

Actsgi857,  2.  Receive  their  own  bills,  notes,  certificates  of  deposit,  or  other 
evidence  of  debt,  in  payment  of  debts  due  them. 
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3.  Receive  their  own  bills  at  par,  whether  issued  or  made  payable  Aco^32{01 
at  the  parent  bank  or  any  of  its  branches,  in  settlement  of  debts 
or  balances  due  either,  and  when  notes  or  other  obligations  are  dis- 
counted by  any  bank,  and  become  transferred  to  another  bank,  they 
continue  payable  in  the  bills  of  the  bank  where  discounted. 

Debts  contracted  with  a  bank:  18  Ga.  65,  109-110.  In  reference  to  the  Act 
of  1832,  paper  discounted  and  held  by  a  bank  is  payable  in  the  bills  of  the  bank : 
24  Ga.  249.  As  to  the  ultimate  liability  of  shareholders  to  redeem  bills  of  the 
bank,  held,  this  point  was  not  made  by  the  bill  in  this  case  :  61  Ga.  615. 

§1964.    (1481.)   Penalty  for  violating  first  item  of  section  1963.     ForA^g2i00 
the  violation  of  number  1   of   section   1963,  the   bank   shall  pay,  Apct|0^859' 
besides  the  legal  interest,   twenty-five  per  cent,   damages,  each  of 
which  must  be  specified  in  the  verdict  and  judgment,  and  the  exe- 
cution issued  thereon  shall  be  collected  in  specie. 

Demand  by  bill-holder  on  the  receiver  after  forfeiture  of  the  charter  did  not 
entitle  him  to  the  ten  per  cent,  damages  under  the  Act  of  1832:  7  Ga.  80. 
Justice  of  the  peace  court  has  jurisdiction  to  award  judgment  against  a  bank, 
with  interest  and  ten  per  cent,  damages,  under  the  Act  of  1832:  12  Ga.  531. 

§1965.  (1482.)  Proceeding  for  such  violation.  The  Governor  shall $1883- 
also  cause  judicial  proceedings  to  be  instituted  against  such  bank 
for  the  forfeiture  of  its  charter,  but  the  defaulting  bank  may,  within 
five  days  after  such  demand  and  refusal,  produce  satisfactory  evi- 
dence that  there  was  an  indebtedness  then  due  to  said  bank  by  the 
person  demanding  specie,  equal  to  the  amount  demanded,  and  the 
Governor  may,  in  his  discretion,  forbear  or  postpone  the  proceeding. 

§1966.  (1483.)  Penalty  for  violating  second  and  third  items  of  section 
1968.  For  the  violation  of  numbers  2  and  3  of  section  1963,  the  bank 
shall  forfeit  to  the  debtor  twenty  per  cent,  upon  the  amount,  to  be 
recovered  by  special  suit  in  his  favor,  or  in  any  other  form  of  litiga- 
tion between  them.  The  special  deposit  of  the  proper  amount  in 
another  bank,  or  in  the  hands  of  a  solvent  stakeholder,  with  notice 
to  the  bank,  is  a  payment.  « 

§1967.  (1484.)  The  term  "bank"  includes  what.  The  term  "bank" 
includes  the  parent  bank,  its  branches  if  any,  and  agencies,  its  officers 
of  every  description,  and  agents,  in  construing  the  violation  of  an 
obligation  or  the  imposing  a  penalty  for  the  acts  of  whom  the  bank 
or  branches,  as  the  case  may  be,  is  bound. 

§1968.  (4431.)  Declaring  dividends,  etc.  No  dividends  shall  be 
declared  by  any  bank  except  from  the  net  profits,  nor  shall  the  capi- 
tal stock  be  applied  in  the  purchase  of  its  own  shares. 

§1969.   (1485.)  For  what,  charter  may  be  forfeited.     Bank  charters  ^g®3' 1962, 
are  subject  to  forfeiture  for  the  same  general  grounds  as  those  of 
other  corporations,  and  also — 

1.  For  the  violation  of  any  of  the  provisions  of  their  charters. 
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2.  For  the  violation  of  any  obligation  imposed  by  law,  unless  con- 
trary to  the  contracts  of  their  charters. 

3.  Whenever  it  is  demanded  by  special  enactment. 

The  bankruptcy  of  bank  does  not  operate  as  a  forfeiture  of  its  corporate 
existence :  60  Ga.  174-180. 

ACobb!°ii5.  §1970.  (1486.)  Proceedings  to  forfeit.  When  the  Governor  is  in- 
Acobb4n8.  f°rmed-  that  a  bank  incurs  the  penalty  of  a  forfeiture,  he  shall  cause 
$1883.  £]ie  attorney-general  to  institute  proceedings  therefor  in  the  county 
where  the  bank  or  parent  bank  is  located,  and  in  his  discretion  may 
employ  assistant  counsel  to  aid  therein,  and  pay  him  out  of  any 
money  not  otherwise  appropriated.  If  there  is  a  verdict  of  forfei- 
ture rendered  on  the  trial,  the  judge  shall  pronounce  the  judgment 
for  all  purposes  whatever,  saving  the  use  of  its  corporate  name  in 
collecting  and  paying  its  debts,  and  in  conveying  its  real  and  per- 
sonal estate,  which  power  shall  be  exercised  by  a  receiver  appointed 
by  the  court  for  that  purpose  at  that  time,  or  any  time,  upon  the 
application  of  the  prosecuting  officer  showing  good  cause. 

Redeeming  liabilities  in  gold  and  silver  under  the  Act  of  1840,  relieved  the 
bank  from  the  forfeiture  it  had  incurred  under  its  charter :  1  Ga.  27-31.  The 
Act  of  1840,  providing  for  the  appointment  of  a  receiver  under  this  section,  is 
not  unconstitutional :  5  Ga.  239.  The  Acts  of  1832-3,  authorizing  the  Governor 
to  appoint  a  receiver  to  take  charge  of  the  assets  of  the  Bank  of  Macon,  are 
con'stitutional :  9  Ga.  253.  No  receiver  where  there  was  a  valid  assignment 
and  no  necessity  for  its  being  set  aside :  59  Ga.  271. 

Act  1842  §1971.   (1487.)  Duty  of  receiver.     It  is  the  duty  of  such  receiver — 

$4900.  i    rpQ  promptiy  collect  the  debts  due  said  bank,  and  to  convert 

the  property  into  cash  or  available  assets  as  soon  as  practicable. 

2.  To  pay  the  creditors  pro  rata  semi-annually,  according  to  the 
dignity  of  their  claims,  unless  there  is  sufficient  to  pay  all. 

3.  To  pay  the  holders  of  the  bills  before  other  creditors,  if  they 
give  notice  of  their  claims  within  six  months. 

This  applies  only  where  there  has  been  a  forfeiture  of  the  charter  and  a  re- 
ceiver appointed :  37  Ga.  614. 

4.  To  give  notice  to  said  bill-holders  and  other  creditors,  by  a 
three  months  publication  in  some  public  gazette  of  the  State. 

5.  To  make  annual  returns  of  his  receipts  and  disbursements  to 
the  judge  of  the  superior  court  of  the  county,  at  the  first  term  held 
every  year;  to  produce  vouchers  and  swear  to  the  return,  which  shall 
be  passed  upon  by  said  judge,  and  entered  on  the  minutes  by  the 
clerk. 

6.  To  distribute  the  assets,  after  paying  all  the  debts  of  the  cor- 
poration, among  the  stockholders  in  proportion  to  their  stock. 

ACob?>42ii9      §1972.   (1488.)    Compensation  of  receiver,  etc.     On  failure  to  com- 
ply substantially  with  any  of  the  above  requirements,  he  forfeits  his 
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compensation.  His  compensation  shall  be  the  same  as  that  allowed 
administrators;  but  upon  special  application,  the  court  may  allow, 
for  good  cause  shown,  additional  compensation. 

§1973.   (1489.)    Order  of  paying  debts  of  insolvent  banks.     If   the$3424- 
bank  is  insolvent,  the  order  of  paying  off  the  debts  shall  be  the 
same  as  is  prescribed  in  cases  of  administration,  to  the  extent  appli- 
cable, except  where  special  preference  or  postponement  is  given  by 
law. 

This  section  and  paragraph  apply  only  where  there  has  been  a  forfeiture  of 
the  charter  and  a  receiver  appointed  by  the  court,  and  not  where  there  has 
been  an  assignment :  37  Ga.  614 ;  74/252.  The  rule  of  distribution  fully  laid 
down:  40  Ga.  391,392. 

§1974.  (1490.)  Inwhat  funds  debts  due  are  to  be  paid.  Debtors  are 
not,  in  such  a  case,  allowed. to  pay  their  debts  to  the  receiver  in  bills 
of  the  bank  at  their  par  value,  unless  accompanied  by  an  affidavit 
that  they  are  the  identical  bills  received  from  the  bank  by  which 
the  debt  was  created. 

A  bill-holder  is  held  to  the  same  rule ;  he  must  be  a  bona  fide  holder  of  the 
bills,  and  show  the  time  of  the  purchase,  from  whom  he  purchased,  the 
amount  paid  ;  and  each  claimant  has  the  right  to  contest  the  showing  made  by 
every  other,  as  to  the  quantum  of  consideration  paid  for  the  bills :  40  Ga. 
391,  392. 

§1975.    (1491.)    When  stockholders  are  suable.     If  the  assets  of  the  Aco*b42i19 
bank  are  insufficient  to  pay  all   its  liabilities,   the  receiver  shall  $1886- 
bring  suit  against  the  stockholders  in  his  own  name  for  their  unpaid 
stock  to  an  amount  which  will  be  their  proportion  or  the  liquida- 
tion of  all  the  debts;  and  on  his  failure  to  do  so,  any  creditor  may 
use  his  name  for  that  purpose. 

When  the  outstanding  unpaid  stock  subscription  is  payable  to  the  assignee : 
60  Ga.  615.  Disability  of  a  director  who  is  also  a  stockholder  to  purchase 
in  claims  to  be  used  as  a  defense  against  a  suit  v s .  himself :  60  Ga.  174, 175.  Bill 
by  judgment  creditors  to  recover  in  unpaid  stock  subscription,  statute  of  lim- 
itation: 58  Ga.  541.  Liability  for  unpaid  stock  subscription,  and  where  re- 
ceiver fraudulently  combines  with  the  stockholders,  and  neglects  or  refuses  to 
do  his  duty,  creditors  may  collect  it  in :  8  Ga.  486.  The  liability  of  the  stock- 
holders to  the  bill-holders  survives  the  dissolution  of  the  charter:  11  Ga.  459. 
Bill  by  the  assignee  of  the  bank  against  the  stockholders  of  another  insolvent 
bank  to  make  them  contribute  ratably  under  their  charter,  not  demurrable:  8 
Ga.  527.  Bill  for  an  account  by  a  judgment  creditor  against  the  assignee  of 
a  bank  to  make  him  show  ?s  to  the  assets:  12  Ga.  601.  Receiver's  reasonable 
expenses  are  legitimate  charges  against  the  trust  fund :  18  Ga.  65.  Any  de- 
fense available  to  the  defendant  against  the  bank  is  also  admissible  against 
the  receiver  thereof:  24  Ga.  249-251. 

81976.   (1492.)  Abatement  of  suits.     Suits  do  not  abate  by  reason  Act  1842, 

.  .  .  .  Cobb,  119. 

of  a  vacancy  in  the  receivership,  but  proceed,  on  motion  and  with-  $$5024, 6033. 
out  any  scire  facias,  in  the  name  of  the  new  receiver. 
It  proceeded  formerly  upon  scire  facias:  12  Ga.  437. 
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$2698.  §1977.   (1493.)  Assignment  by  banks .     When  a  bank  surrenders  its 

charter,  or  the  use  thereof,  it  may  make,  in  good  faith,  an  assign- 
ment of  all  its  effects  for  the  payment  of  its  debts,  as  natural 
persons  may,  but  it  cannot  thereby  prevent  such  preference  among 
its  creditors  as  the  law  gives. 

In  an  action  against  the  assignee  of  a  bank,  a  plea  that  there  was  an  as- 
signment made  to  him,  and  a  plea  that  he,  the  defendant,  is  not  the  assignee  of 
the  bank,  are  pleas  to  the  action,  and  go  to  the  merits:  7  Ga.  90.  Where  the 
rights  of  a  party  plaintiff  depend  upon  the  facts  that  an  assignment  was  made 
by  a  bank  to  the  defendant,  and  that  defendant  is  an  assignee,  he  must 
prove  these  facts,  notwithstanding  they  are  recited  in  a  public  act  of  the  leg- 
islature :  7  Ga.  90.  An  assignment  made  by  a  bank  when  insolvent  and  to 
defraud  creditors,  is  void :  8  Ga.  506.  Bill  by  a  receiver  to  set  aside  an  assign- 
ment by  a  bank ;  not  void  because  amount  assigned  may  be  in  excess  of  indebt- 
edness: 10  Ga.  10.  An  assignment  to  which  creditors  are  not  parties  or 
consenting  thereto,  does  not  deprive  them  of  a  right  to  sue  stockholders  and 
directors  for  a  breach  of  duty :  24  Ga.  274.  Statute  ratifying  an  assignment 
and  the  appointment  of  the  assignee  makes  him  a  receiver  for  the  people,  and 
not  liable  to  demand  and  forfeiture:  7  Ga.  79-83.  A  receiver  or  assignee  fail- 
ing to  do  his  duty,  a  creditor  may  proceed  in  his  own  name  against  the  stock- 
holders, but  in  this  case  the  receiver  should  collect  in  the  unpaid  stock :  8  Ga. 
487-504.  An  assignment  made  by  a  banking  company  which  was  ratified  by 
the  legislature  and  accepted  by  the  assignee,  he  cannot,  by  subsequent  renun- 
ciation of  the  trust,  relieve  himself  from  liability :  30  Ga.  770.  What  assign- 
ment is  not  obnoxious  to  the  13th  and  17th  Elizabeth :  37  Ga.  611.  A  judgment 
obtained  subsequently  to  the  assignment  takes  no  priority  in  the  distribution 
of  the  assets :  37  Ga.  611.  The  president  and  cashier  of  a  bank,  authorized  at  a 
meeting  of  the  stockholders,  are  the  proper  persons  to  execute  an  assignment 
for  it :  56  Ga.  252.  Where  the  assignment  was  prompted  by  the  shareholders, 
the  insolvency  of  the  bank  and  the  surrender  of  its  charter,  the  stock  sub- 
scription was  payable  to  the  assignee:  61  Ga.  615.  Cannot  displace  the  as- 
signee by  a  receiver  when  no  danger  shown  to  the  assets  in  assignee's  hands: 
59  Ga.  271. 

Bank,  although  charter  not  surrendered,  may  assign,  but  cannot  affect  legal 
priorities,  etc. — State's  priority :  66  Ga.  609,  615. 

Neither  a  bank  nor  a  natural  person  can,  by  assigning,  prevent  such  prefer- 
ence as  the  law  gives :  74  Ga.  251. 

$4900.  §1978.   (1494.)  How  it  may  be  set  aside.     A  creditor  or  stockholder 

may  move,  in  six  months,  to  set  aside  such  assignment,  by  petition 
addressed  to  the  superior  court  of  the  county  where  the  bank  is  lo- 
cated, setting  forth  the  grounds  of  complaint,  which  shall  stand  for 
trial  before  a  special  jury  at  the  first  term  of  the  court. 

This  section  only  applies  where  there  has  been  a  voluntary  surrender  of  the 
charter:  56  Ga.  252.  Where  no  danger  to  the  assets  shown,  the  assignee  not 
to  be  displaced  by  a  receiver:  59  Ga.  271. 

Assignment  set  aside  and  receiver  appointed  for  insolvent  bank,  receiver 
has  all  the  rights  of  the  assignee :  86  Ga.  284. 

§1979.  (4429.)  Transfers,  etc.,  when  fraudulent.  All  conveyances, 
assignments,  transfers  of  stocks,  or  other  contracts  made  by  a  bank 
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in  contemplation  of  insolvency,  or  after  insolvency,  except  for  the 
benefit  of  all  creditors  and  stockholders,  shall  be  fraudulent  and 
void,  unless  made  to  an  innocent  purchaser  for  value  without  notice 
or  knowledge  of  the  condition  of  the  bank;  and  the  officers  making 
or  consenting  to  such  conveyances  or  contracts  shall  be  punished  as 
provided  in  the  Penal  Code. 

Assignment  by  insolvent  bank  for  benefit  of  creditors,  gives  assignees  right 
to  sue  for  property  illegally  transferred  to  another :  86  Ga.  284. 

Effects  fraudulently  transferred  under  this  section,  may  be  recovered  by 
receivers  of  the  bank :  86  Ga.  284. 

To  render  void  transfers  by  insolvent  banks  under  this  section,  not  neces- 
sary to  first  prosecute  officers :  86  Ga.  284. 

An  insolvent  bank  may  not  prefer  one  creditor  over  another,  if  creditor 
takes  with  notice  of  insolvency :  86  Ga.  284. 

"Effects"  includes  money,  notes  and  securities,  under  this  section :  86  Ga.  284. 

§1980.   (1495.)  How   want   of    assignee   may   be   relieved.     A  good$2t>98. 
assignment  shall  not  fail  for  the  want  of  an  assignee,  but  the  court, 
in  vacation  or  term  time,  may  appoint  a  receiver  who  shall  execute 
the  assignment. 

Receiver  stands  in  shoes  of  assignee,  with  all  his  rights,  privileges,  and 
powers,  but  none  other:  74  Ga.  251. 

Law  regulating  bank  receiverships  under  charter  forfeiture,  inapplicable  to 
voluntary  assignments  by  banks :  74  Ga.  252. 

§1981.  Liability  of  collecting  bank.     In  the  absence  of  a  contract,  95  Ga- 277- 
express  or  implied,  to  the  contrary,  a  bank  taking  paper  for  collec- 
tion is  liable  for  the  defaults  of  its  agents  and  correspondents  to 
whom  the  paper  has  been  intrusted  for  collection. 

As  to  diligence  required  of  bank  in  presenting  check  cashed  by  it  to  drawee 
in  another  city  ;  what  will  release  accommodation  indorser :  95  Ga.  376. 

§1982.  (4428  a.)  Insolvent  bank  receiving  deposits.  If  any  insol- 
vent bank  or  banker,  with  knowledge  of  such  insolvency,  shall 
receive  money  on  general  deposit,  and  fail  to  pay  the  depositor 
within  three  days  after  demand,  such  banker  or  officer  in  charge  of 
the  bank  receiving  the  deposit  shall  be  punished  as  prescribed  in 
the  Penal  Code. 


SECTION  6. 

SUITS    AGAINST    BANKS. 

§1983.   (3413.)  Banks,  where  sued.      It  shall  be  lawful  to  sue  any  Acts ^862-3, 
of  the  incorporate  banks  of  this  State,  in  any  county  thereof,   for  J^ 
any  acts  of  their  agents,  where  said  banks  or  corporations  may  now 
have,  or  hereafter  may  establish,  an  agency. 

§1984.   (3414.)    Service   of  process.     Service  of  the  process  upon  ^If/lf2"8' 
the   agent  of  any  such  banks  shall  be  as  legal  and   effectual  as  162- 
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if  served  on  the  president,  cashier,  or  bank  at  its  usual  place  of 
business. 

^ppfiwf"3'      §1985.   (3415.)   Proceedings.     When  such  process  is    served   upon 
162,  such  agent,  the  proceedings  thereafter  shall  be  conformable  to  the 

provisions  of  existing  laws  in  suits  against  banks;  and  the  judg- 
ment, when  obtained,  shall  be  as  binding  and  effectual  as  judgments 
against  banks  now  are  by  law. 

General  Note  on  Banks. — (For  notes  on  Corporations  generally,  see  Chapter 
1,  of  Corporations,  ante.) 

Notes  embraced  in  Code  of  1882  : 

Assignments  do  not  deprive  creditors,  not  consenting,  of  the  right  to  sue 
stockholders :  24  Ga.  274.  Where  an  assignment  was  made  and  the  charter 
surrendered,  suits  for  the  recovery  of  stock  subscription  should  be  brought 
in  the  name  of  the  assignee :  61  Ga.  615.     As  to  banks :  37  Ga.  611 ;  56/251 ;  59/270. 

Bailees,  national  banks  acting  as,  responsible  for  gross  negligence:  58  Ga.  369. 

Bank-book,  entry  on,  equivalent  to  a  receipt  for  money,  and  establishes  the 
relation  of  debtor  and  creditor  between  the  bank  and  the  depositor:  58 
Ga.  56-62. 

Bank-notes,  loser  of,  can  require  payment  by  the  bank  upon  offering  suitable 
indemnity :  18  Ga.  67.  And  statutes  passed  for  protection  of,  are  to  be  liberally 
construed:  18  Ga.  66.  Circulation  of,  when  below  par,  is  not  illegal,  and  the 
holder  may  collect  in  full,  although  he  obtained  them  at  a  discount:  26  Ga.  17. 
Statutes  of  limitation  do  not  generally  apply :  13  Ga.  288, 299.  In  a  suit  against 
a  bank  assignee  upon  bank-notes,  where  there  is  no  plea  in  of  non  est/actum,  it 
is  not  necessary  to  prove  the  execution  thereof:  30  Ga.  770. 

Cashier,  notice  to,  is  notice  to  the  bank:  17  Ga.  100;  6/44.  Bank  liable  for 
the  contracts  and  engagements  of,  made  in  accordance  with  commercial  usage, 
and  which  appertain  to  his  office:  1  Ga.  418;  7/84;  10/9.  Indorsement  by,  is 
prima  facie  the  indorsement  of  the  bank :  16  Ga.  458.  Bank  bound  by  unau- 
thorized act  of,  if  indorsed  and  acquiesced  in  by  the  directors :  20  Ga.  276. 

Charters,  construction  of;  Bank  of  Darien  :  18  Ga.  65.  Bank  of  Fulton  :  31 
Ga.  69.  "Western  Bank  of  Georgia:  1  Ga.  27.  Bank  of  Hawkinsville :  17  Ga. 
101;  1/430.  Central  Bank:  1  Ga.  432;  2/92;  11/346;  17/111,  117-193.  Manu- 
facturers Bank  of  Macon  :  12  Ga.  170-174.  Commercial  Bank  of  Macon  :  12  Ga. 
104-107  ;  21/513 ;  16/289.  Planters  and  Mechanics  Bank  of  Columbus :  10  Ga. 
162;  11/460;  18/318-411;  19/325;  20/275;  21/297;  24/273 ;  26/17 ;  30/580.  Plant- 
ers and  Mechanics  Bank  of  Dalton :  31  Ga.  371.  Southern  Bank  of  Georgia: 
27  Ga.  252.  Where  forfeiture  by  suspension,  the  bank  may  be  relieved  by  sub- 
sequent legislation,  which  will  also  affect  stockholders:  1  Ga.  27.  Held  to  be 
a  contract,  and  each  stockholder  bound  by  the  provisions  of  this  contract  thus 
constituted  by  the  charter:  19  Ga.  325.  And  each  stockholder  has  the  right  to 
stand  upon  the  contract  as  provided  by  the  charter:  40  Ga.  582.  Where  signa- 
tures of  the  president  and  cashier  are  required  to  be  affixed  by  the  charter,  bills 
signed  by  the  vice-president  and  assistant  cashier  held  not  binding:  31  Ga.  371. 

Check,  duties  of  holder  as  to  presentation  in  reasonable  time,  as  affecting  the 
rights  of  the  drawer :  5  Ga.  240 ;  44/406 ;  1/304.  Liability  of  bank  as  to :  46  Ga. 
487;  42/244. 

Deposits,  certificates  of,  issued  contrary  to  the  provisions  of  the  charter,  are 
void  :  21  Ga.  297.  Drawn  out  by  an  agent  with  apparent,  although  doubtful 
authority,  which  was  afterwards  ratified  by  the  action  of  the  principal,  renders 
it  valid  so  far  as  it  affects  the  bank :  57  Ga.  284-303. 
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Directors,  where  liable  by  the  terms  of  the  charter  for  the  breach  of  the 
charter,  their  liability  is  remedial,  not  penal ;  joint,  not  several :  18  Ga.  318. 
Responsible  for  the  illegal  and  unauthorized  acts  of  the  cashier,  when :  20 
Ga.  275.  Are  not  responsible  for  an  overissue  after  the  expiration  of  the  char- 
ter: 21  Ga.  513.  But  see:  16  Ga.  289.  The  board  of,  have  authority  to  bind 
the  bank  while  acting  within  the  usual  scope  of  general  usage,  practice,  and 
course  of  business  of  such  institutions,  so  far  as  third  persons  are  concerned, 
who  have  no  knowledge  to  the  contrary :  18  Ga.  412.  Powers  of  corporations 
generally,  unless  restricted  by  charter  or  laws,  extend  to  ordinary  powers : 
45  Ga.  34,  35. 

Evidence,  bank-books  are,  both  for  and  against  the  bank :  18  Ga.  318.  But 
the  books  are  subject  to  explanation :  7  Ga.  190, 191.  In  a  suit  as  to  ownership 
of  stock,  declarations  of  the  officers  and  agents  of  the  bank  are  not  admissible 
as  against  third  parties :  19  Ga.  338.  A  transfer  of  stock  to  the  extent  of  the 
amount  transferred,  is  evidence  against  the  party  transferring,  as  to  his  owner- 
ship thereof :  20  Ga.  275. 

Organization,  without  the  payment  of  the  stock  required  by  the  charter,  is  a 
nullity  ;  12  Ga.  171.  But  this  may  be  cured  by  subsequent  legislation :  18  Ga. 
412.  Fraudulent  organization  cannot  be  set  up  as  a  defense  against  the  pay- 
ment of  an  acceptance :  25  Ga.  534. 

Pleadings,  in  a  suit  on  bank-notes  it  is  not  necessary  to  describe  them  by 
numbers  and  letters :  7  Ga.  79.  Nor  to  aver  and  prove  demand  :  8  Ga.  469.  In 
case,  however,  of  a  bank-note  payable  on  demand  at  a  particular  time  and 
place,  demand  must  be  averred  and  proven :  18  Ga.  287,  288.  Statutes  of  limita- 
tions do  not  apply  to  bank-notes  generally  :  13  Ga.  287-299.  In  suit  against  an 
assignee  on  bank-notes,  where  there  is  no  plea  of  non  est  factum,  it  is  not  nec- 
essary to  prove  the  execution  of  the  notes :  30  Ga.  770.  How  stockholder  may 
plead  non  est  factum :  16  Ga.  217. 

Shares,  in  action  by  bill-holders  against  stockholders,  it  is  evidence  of  own- 
ership of  shares  by  the  transfer  of  stock  made  on  the  bank-books  by  the  cashier : 
11  Ga.  459. 

State  entitled  as  a  creditor  to  priority  of  payment :  18  Ga.  65 :  8/470 ;  11/364 ; 
38/171 ;  37/240.  By  becoming  a  stockholder  it  does  not  divest  itself  of  its 
sovereign  right  as  creditor:  18  Ga.  65.  As  to  State's  priority  of  payment: 
66  Ga.  609. 

Stock,  amount  subscribed  and  not  the  amount  paid  in  constitutes  the  capi- 
tal stock :  8  Ga.  486-500 ;  40/103.  The  capital  stock  is  a  trust  fund  for  the  ben- 
efit of  the  holders  of  the  notes  of  the  bank :  24  Ga.  273. 

Stockholders,  a  return  of  nulla  bona  on  a  fi.  fa.  against  a  bank  is  sufficient 
to  authorize  a  bill-holder  to  bring  suit  against  the  stockholders  personally : 
11  Ga.  460.  But  here  the  sheriff  should  give  due  and  proper  notice  to  the 
stockholders  of  his  instruction  to  levy:  16  Ga.  217.  Released  by  another 
verbally  assuming  his  liability,  and  the  bank  ratifying  the  agreement:  24  Ga. 
540.  As  to  liability  for  bad  faith :  24  Ga.  273.  Where  personally  liable  for  the 
ultimate  redemption  of  bills :  8  Ga.  468 ;  11/459 ;  16/217 ;  18/411-444.  The  lia- 
bility as  stockholders  is  statutory,  and  is  not  barred  by  statute  of  limitations 
until  after  twenty  years :  11  Ga.  459,  460 ;  12/104  ;  30/581.  Liability  for  the  ul- 
timate redemption  relieved  by  the  redemption  of  the  bills  of  the  bank  to  the 
extent  of  the  personal  liability :  40  Ga.  391.  Personal  liability  of  stockholder 
continues  after  transfer,  unless  he  complies  with  the  Act  of  1838 :  30  Ga.  99-101. 

Taxation,  capital  stock  of  a  bank  is  not  liable  to  taxation  for  county  pur- 
poses :  28  Ga.  121.  The  Savings  Bank  of  Macon ,  although  it  was  chartered  by  the 
State,  is  liable  to  taxation  on  its  business  by  the  city,  under  its  charter  as  a 
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private  bank :  60  Ga.  133.     A  national  bank  cannot  be  taxed  by  municipal  au- 
thority, and  the  attempt  restrained  by  injunction:  59  Ga.  648. 

Usury,  as  to  banks :  50  Ga.  75 ;  57/96. 

Notes  mainly  from  decisions  since  Code  of  1882  : 

Bailment,  diligence  required  of  bank  receiving  property  gratuitously  on  de- 
posit ;  what  necessary  to  relieve  it  of  liability  for  theft  of  cashier :  95  Ga.  394. 

Cashier's  agency  not  extend  to  assigning  collaterals  for  loan  obtained  by  one 
for  cashier's  benefit  in  fraud  of  bank,  etc. :  92  Ga.  735,  739.  Bank  not  bound  by 
conduct  and  knowledge  of  cashier,  in  making  loan,  etc.,  for  his  own  benefit, 
on  note  of  another  and  stock  as  collateral :  73  Ga.  223,  224.  Cashier  of  bank  not 
liable  in  damages  for  failure  to  notify  customer  of  insolvency  :  77  Ga.  152. 

Charter  of  bank  is  public  law,  and  courts  take  cognizance  thereof:  31  Ga. 
69;  66/177. 

Check,  bank  paying  forged  check,  not  relieved  of  liability,  because  acted  in 
good  faith:  85  Ga.  293.  Taken  by  bank  here  for  collection  merely,  although 
credited  on  depositor's  account  as  check,  and  not  cash :  95  Ga.  277.  Liable  for 
own  or  subagent's  fault  in  failing  to  collect  promptly:  95  Ga.  277.  Cashed  by 
bank ;  as  to  diligence  required  in  presenting  to  drawee  in  another  city,  and 
what  will  release  accommodation  indorser :  95  Ga.  376. 

National  bank,  having  gone  into  voluntary  liquidation,  liable  to  actions  as 
domestic  corporation  :  65  Ga.  603. 


ARTICLE  2. 
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Acts  1893,  §1986.  Canal  companies,  how  incorporated.  Any  number  of  per- 
sons, not  less  than  five,  desiring  to  be  incorporated  as  a  company 
for  the  purpose  of  constructing,  operating  and  maintaining  a  canal, 
may  file  with  the  secretary  of  State  a  petition  setting  out  the  names 
and  domicile  of  the  petitioners,  that  they  desire  to  be  incorporated 
as  a  canal  company,  the  name  under  which  they  desire  to  be  incor- 
porated, the  route  as  nearly  as  possible  of  the  proposed  canal,  the 
headquarters  of  the  corporation,  the  amount  of  the  capital  stock 
and  the  number  of  shares  into  which  divided;  and  pay  to  the  secre- 
tary of  State  a  fee  of  one  hundred  dollars  to  be  covered  by  him  into 
the  treasury  of  the  State. 

Acts  1893,        §1987.   Certificate.     Thereupon  the  secretary   of  State  shall  issue 
to  the  petitioners  a  certificate  as  follows: 
Georgia. 
To  whom  it  may  concern — Greeting  : 

having  filed  their  petition  in  the  terms  of  the  law,  pray- 
ing to  be  incorporated  as  a  canal  company,  they  and  their  associates 
and  successors  are  hereby  declared  to  be  a  body  corporate  for  the 
period  of  thirty  years,  under  the  nama  of ,  with  power  to  con- 
struct, maintain  and  operate  a  canal  in  and  through ,  with 
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such  powers,  privileges  and  liabilities  as  now  or  hereafter  prescribed 
by   law. 

Witness  my  official  hand  and  seal  of  State,   this  day  of 

,  18-. 

§1988.  How  organized.  Upon  the  issuance  of  the  certificate,  the  Acts  isqs, 
persons  therein  named,  their  associates  and  successors,  shall  be  and 
become  a  body  corporate  for  the  period  of  thirty  years.  Said  peti- 
tioners shall  constitute  the  first  board  of  directors;  they  shall 
organize  by  electing  one  of  their  number  president,  and  such  other 
officers  as  may  be  necessary,  prescribe  rules  and  by-laws,  and  open 
books  of  subscription  for  the  capital  stock.  When  all  the  capital 
stock  has  been  subscribed  for  and  ten  per  cent,  thereof  paid  in, 
notice  of  that  fact  shall  be  published  three  times  in  the  public 
gazette  in  which  the  sheriff's  sales  are  advertised  in  the  county  in 
which  is  situated  the  principal  office  of  the  corporation.  ■  When  this 
has  been  done  the  corporation  is  authorized  to  begin  the  transaction 
of  business,  but  not  before;  and  the  directors  and  stockholders  of 
said  corporation  shall  be  personally  liable  for  all  obligations  in- 
curred prior  to  a  compliance  with  foregoing  requirements. 

§1989.  General  corporate  powers.  All  companies  incorporated  Acts  isqs, 
under  this  Article  shall  have  power  to  sue  and  be  sued,  make  con- 
tracts, lease,  purchase,  hold  and  sell  such  property,  real  and  per- 
sonal, as  may  be  necessary  for  the  purposes  of  the  corporation; 
construct  and  maintain  a  canal  and  branch  canals,  dams,  races, 
weirs,  aqueducts,  reservoirs,  tow-paths  and  all  other  appliances 
necessary  to  divert,  take  or  use  the  waters  of  any  stream  or  body  of 
water  in  the  State:  Provided,  they  shall  not,  by  building  any  dam  in 
or  across,  or  by  diverting  water  from  any  navigable  stream,  destroy 
or  obstruct  the  navigation  of  said  stream:  Provided  further,  that  such 
fishways  shall  be  placed  in  any  dams  at  the  time  of  the  construc- 
tion of  the  dam  as  the  fish  commissioner  of  the  State  shall  direct, 
and  said  fishways  shall  be  kept  in  good  order  and  repair  by  the 
canal  company,  and  said  company  shall  notify  the  fish  commissioner 
of  the  proposed  construction  of  any  dam:  And  provided  further, 
that  they  shall  pay  such  landholders  as  may  have  riparian  rights  in 
any  stream  or  body  of  water  taken,  diverted  or  obstructed,  reason- 
able compensation  therefor  or  for  any  damage  done  them.  They 
may  also  enter  upon,  take  and  appropriate  any  lands  and  tene- 
ments necessary  and  appropriate  for  the  purposes  of  the  corpora- 
tion, upon  first  paying  reasonable  compensation  therefor:  Provided, 
however,  that  no  company  incorporated  hereunder  shall  have  power 
to  construct  or  use  any  canal  within  the  corporate  limits  of  any  in- 
corporated city,  town  or  village,  without  first  obtaining  the  consent 
of  the  proper  corporate  authorities  of  such  city,  town  or  village. 
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Acts  1893, 
p.  81. 


Acts  1893, 
p.  81. 


Acts  1893, 
p.  82. 


Acts  1893, 
p.  82. 


Acts  1893, 
p.  82. 


Acts  1893, 
p.  82. 


Acts  1893, 
p.  83. 


§1990.  Dispute  as  to  value  of  lands  taken..  When  any  person  or 
corporation  shall  feel  aggrieved  or  damaged  by  any  appropriation 
to  the  use  of  said  company  of  any  of  his  or  their  lands,  tenements 
or  riparian  rights,  and  cannot  agree  with  the  company  as  to  the 
amount  of  damage,  the  amount  of  such  damage  shall  be  ascertained 
as  provided  in  this  Code. 

§1991.  Enlargement.  Any  company  incorporated  under  this  Arti- 
cle is  authorized  to  enlarge  any  of  the  works  or  appliances  of  said 
canal  or  branch  canals,  and  enlarge  said  canal  anywhere  along  the 
line  of  the  same  by  deepening  and  widening  the  same,  making 
basins,  dams,  reservoirs,  or  otherwise;  also  to  construct  and  build 
branch  canals  to  and  from  said  canal  from  any  and  all  points,  with 
the  same  privileges  and  rights  as  are  granted  in  constructing  the 
main  canal  and  other  works,  and  construct  any  dams,  races,  waste 
weirs,  weirs,  tow-paths  and  other  structures,  to  improve  and  make 
available  said  canal  or  canals,  under  the  same  limitations  as  already 
set  out  in  this  Article. 

§1992.  May  furnish  water  to  others.  All  such  companies  are  author- 
ized to  allow  water  to  be  drawn  from  said  canal  for  the  purpose  of 
propelling  machinery,  irrigating  lands,  furnishing  water  for  drink- 
ing, fire  or  any  other  purpose  that  the  board  of  directors  may  deem 
proper,  at  any  points  along  the  line  of  the  same,  and  charge  for 
the  use  of  said  water. 

§1993.  May  permit  goods,  etc.,  to  be  conveyed  through  canals.  All 
companies  incorporated  hereunder  may  permit  all  goods,  lumber, 
rafts  of  every  description,  vessels  of  every  kind  and  all  other  things 
that  can  be  so  transported  to  be  conveyed  through  said  canal,  and 
may  collect  such  rates  of  toll  as  they  may  deem  proper  therefor. 

§1994.  Encroachment  upon  public  roads.  Whenever  any  canal  or 
backwaters  of  any  company  incorporated  hereunder  shall  encroach 
upon  or  cross  any  public  road,  said  company  shall  restore  said  road 
to  a  condition  suitable  for  use  by  the  public,  by  bridges  or  other- 
wise. All  bridges  constructed  under  the  provisions  of  this  section 
shall  be  built  and  maintained  in  good  order  at  the  expense  of  the 
canal  company. 

§1995.  Mortgage  of  canal.  Companies  incorporated  under  this 
Article  may  mortgage,  sell  or  lease  their  canal  and  other  properties, 
corporate  rights  and  franchises,  to  obtain  money  to  purchase,  con- 
struct, or  maintain  their  works  and  franchises,  to  any  person  or 
corporation. 

§1996.  Increase  or  diminution  of  capital  stock.  All  companies  incor- 
porated under  this  Article  may  increase  or  decrease  their  capital 
stock  by  a  majority  vote  of  the  stockholders  of  the  corporation  at 
any  meeting  called  for  the  purpose,  filing  with  the  secretary  of  State 
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a  transcript  from  the  minutes  of  the  company  showing  the  action  of 
the  company  in  increasing  or  decreasing  the  stock. 

§1997.  Principal  office  to  be  in  Georgia.     The  principal  office  of  all  "^fg1893, 
companies  incorporated  hereunder  shall  be  always  in  this  State. 

§1998.  Petition  for  charter  to  kept  of  file.  The  secretary  of  State  ^ctf31893' 
shall  keep  on  file  all  petitions  for  incorporation  and  transcripts 
from  minutes  provided  for  in  this  Article,  and  shall  also  keep  a 
book  in  which  shall  be  entered  by  him  the  name  of  the  company, 
date  of  incorporation,  amount  of  capital  stock,  location  of  principal 
office,  and  any  increase  or  decrease  of  capital  stock. 

§1999.   Corporation  to  be  subject  to  taxation.     The  above-named  cor- ^ctf31893, 
porations  shall  be  subject  to  State,  county,  and  municipal  taxation. 

General  Note  on  Canals. — Obligation  of  canal  company  to  its  customers 
using  water :   63  Ga.  772 ;  93/284. 

Cannot  capriciously  change  head  and  fall  of  water :  63  Ga.  772. 

May  make  needful  alterations  consistent  with  sound  principles  applicable 
to  the  enterprise :  63  Ga.  772. 

But,  must  consider  the  relations  and  circumstances  of  the  various  manu- 
facturing establishments  deriving  water  supply  therefrom :  63  Ga.  772. 

Liability  of  city  of  Augusta  to  owner  of  mill  on  its  canal:  93  Ga.  284; 
63/772. 

Eeasonable  change  in  gates  not  render  canal  company  liable  in  damages  con- 
sequent on  an  extraordinary  freshet :  93  Ga.  284. 

But,  company  liable  if  the  damage  could  have  been  foreseen,  and  if  similar 
freshets  had  previously  occurred  :  93  Ga.  284. 

Canal  company  as  a  carrier :  64  Ga.  81. 

Canal  company  liable  for  booms :  64  Ga.  88. 

Savannah  canal  company  bound  to  keep  canal  navigable :  91  Ga.  400. 

Performance  may  be  compelled  by  mandamus  :  91  Ga.  400. 

Private  citizen  engaged  in  lumber  business  and  specially  interested  in  the 
navigation  may  apply  for  writ :  91  Ga.  400. 

Mandamus  discretionary  and  may  issue  though  the  company  has  no  funds 
and  no  means  of  obtaining  any,  and  though  unprofitable  to  operate  canal : 
91  Ga.  400. 


ARTICLE  3. 

EXPEESS    COMPANIES. 

§2000.  Express  companies,  how  incorporated.  Upon  any  number  of  Acts1893- 
persons  not  less  than  five  filing  a  petition  with  the  secretary  of  $22i7. 
State,  setting  forth  that  they  desire  to  be  incorporated  as  an  express 
company,  the  name  under  which  they  desire  to  be  incorporated, 
the  amount  of  capital  stock  which  said  company  proposes  to  have, 
the  place  where  the  principal  office  of  said  company  is  to  be  located, 
and  the  States,  Territories,  and  countries  in  which  said  company 
proposes  to  operate,  and  paying  to  the  secretary  a  fee  of  one  hun- 
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dred  dollars  to  be  covered  by  the  secretary  into  the  treasury  of  the 

State,   the  secretary   shall  issue   to  the  petitioners    the  following 

certificate,  to  wit: 

State  of  Georgia. 

To  whom  it  may  concern — Greeting: 

having  filed  their  petition  in  terms  of  the  statute  in  such 

case  provided,   they  and  their  associates  and  successors  are  hereby 
created  and  declared  a  body  corporate  for  the  period  of  thirty  years, 

under  the  name  of ,  for  the  purpose  of  carrying  on  an  express 

business  in ,  with  a  capital  stock  of  dollars,  with  its 

principal  place  of  business  at ,  in  the  county  of ,  Geor- 
gia, with  the  powers,  duties  and  liabilities  as  now  or  hereafter  pre- 
scribed by  the  laws  of  this  State. 

Witness  my  official  hand  and  seal  of  this  State,  this day  of 

,  18—. 


Acts  1893, 
p.  84. 


Acts  1893, 
p.  84. 


§2001.  Organization.  The  petitioners  shall  be  the  first  directors 
of  said  company,  and  upon  receiving  the  prescribed  certificate  shall 
organize  by  electing  one  of  their  number  president,  and  such  other 
corporate  officers  as  may  be  necessary;  they  shall  open  books  of 
subscription  to  the  capital  stock  of  said  company.  When  all  the 
capital  stock  has  been  subscribed  for  and  one-tenth  in  amount 
actually  paid  in,  notice  of  that  fact  shall  be  published  in  the  news-r 
paper  in  which  the  sheriff's  notices  are  published  in  the  county  of 
the  principal  office  of  said  company  at  least  three  times;  whereupon 
said  company  may  begin  the  transaction  of  business,  but  not  before. 
If  the  transaction  of  any  business  is  commenced  except  upon  com- 
pliance with  the  above  requirements,  the  corporators  and  stock- 
holders shall  be  personally  liable  for  all  obligations  incurred  prior 
to  a  full  compliance  with  the  requirements  of  this  section. 

§2002.  General  corporate  powers .  Any  company  incorporated  under 
the  provisions  of  this  Article  is  authorized  to  sue  and  be  sued,  to 
have  a  corporate  seal,  to  contract  and  be  contracted  with,  to  take 
bonds  of  indemnity  with  security  from  their  agents  and  employees, 
to  acquire  by  purchase,  devise  or  otherwise,  and  to  hold,  real  and 
personal  estate  of  any  value  to  the  amount  necessary  and  proper  for 
the  purpose  for  which  the  company  is  incorporated;  to  sell,  mort- 
gage or  otherwise  dispose  of  the  same,  to  appoint  all  necessary 
officers,  to  make  rules,  regulations,  by-laws  and  ordinances  for  the 
control,  direction,  management  and  operation  of  their  affairs  and 
business,  not  inconsistent  with  the  laws  of  this  State  or  of  the 
United  States;  and  to  have,  enjoy  and  exercise  all  the  rights,  powers 
and  privileges  pertaining  to  corporate  bodies,  and  necessary  for  the 
purposes  for  which  such  corporation  is  created  within  the  State  of 
Georgia,  and  within  all  the  States  and  Territories  of  the  United 
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States,  and  within  any  foreign  countries  enumerated  in  the  certifi- 
cate of  incorporation,  that  shall  permit  or  suffer  the  exercise  of  said 
corporate  powers  within  its  or  their  limits. 

§2003.  Principal  office  to  be  in  Georgia.     All  companies  incorpo- ^ct|41893' 
rated  under  this  Article  shall  always  have  their  principal  office  in 

this  State. 

§2004.   (3410.)  Express  companies'1  venue.     The  court  sitting  in  the  ^ct^862"3' 
county  where  goods  are  received  for  shipment,  or  where  goods  are  to  ^^ 
be  delivered,   shall  have  jurisdiction  over  all  express  companies, 
which  now  do  or  may  hereafter  do  business  in  this  State,  and  the 
judgment  shall  bind  all  the  property  of  said  companies. 

Measure  of  damages  in  trover  against  an  express  company  for  note  with 
interest  thereon :  48  Ga.  625.  Case  against  express  company  for  loss  of  box  of 
goods :  48  Ga.  85. 

§2005.   (3411.)  Express  companies  may  be  sued,  how.     Any  express  ^f^862'3, 
companies  may  be  effectually  sued  in  any  proceeding  against  them  18652"^ 
(in  all  cases  where  their  chief  officer  does  not  reside  in  this  State),  §1899- 
by  leaving  the  petition,  writ,  subpoena,  attachment,  or  other  orig- 
inal process  necessary  to  commence  the  same,  at  any  of  the  offices 
of  such  company  doing  business  in  this  State,  or  by  serving  the 
same  upon  any  agent  of  said  company  within  this  State;  and  the 
judgment  or  decree  obtained  in  cases  so  commenced  shall  bind  the 
property  of   the   defendant  as   fully  as  though  service   had   been 
effected  on  the  president  or  other  chief  officer. 

On  this  section :  37  Ga.  397. 

Service  of  garnishment  on  local  agent  of  express  company  sufficient,  unless 
it  affirmatively  appears  that  the  president  resides  in  this  State :  85  Ga.  565. 

§2006.  (3412.)  Name  of  chief  officer  to  be  posted.  When  the  chief  ActsM6M. 
officer  of  any  express  company  shall  reside  in  this  State,  it  shall  be  1865-6, 
the  duty  of  such  company  to  post  in  a  public  and  conspicuous  place, 
at  each  office  where  it  transacts  business,  the  name  of  its  president 
or  other  chief  officer  on  whom  service  can  be  perfected  in  this 
State;  otherwise,  service  made  as  provided  for  in  the  preceding 
section  shall  be  deemed  sufficient  and  proper  service. 

This  section  applies  only  when  the  personal  residence  of  the  president  is 
within  this  State :  85  Ga.  565. 

See  general  note  on  Corporations  at  end  of  Chapter  1,  ante. 
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SECTION  1. 

INCORPORATION    OF    INSURANCE    COMPANIES. 
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§2007.  Charters  to  insurance  companies.  All  corporate  powers  and 
privileges  to  insurance  companies  in  this  State  shall  be  issued  and 
granted  by  the  secretary  of  State,  upon  the  terms,  liabilities, 
restrictions,  and  subject  to  all  the  provisions  of  this  Article  and  the 
laws  and  Constitution  of  this  State.  If  from  any  cause  the  secre- 
tary of  State  should  be  disqualified  from  issuing  and  granting  said 
powers,  the  duties  required  by  this  Article  to  be  performed  by  the 
secretary  of  State  shall  be  performed  by  the  comptroller-general. 

§2008.  Formation  of  company  and  petition.  Any  number  of  persons 
not  less  than  five  may  form  a  company,  but  before  receiving  a  cer- 
tificate of  incorporation  under  this  Article  shall  first  file  a  petition, 
addressed  to  the  secretary  of  State,  in  which  shall  be  stated  the 
name  and  residence  of  each  of  the  persons  desiring  to  form  said 
corporation;  the  name  of  the  company;  the  kind  or  kinds  of  insur- 
ance they  propose  to  carry  on;  the  amount  of  the  proposed  capital 
stock;  the  number  of  shares  each  of  the  petitioners  agrees  to  take; 
that  they  do  in  good  faith  intend  to  go  forward  without  delay  to 
raise  the  capital  stock  and  organize  said  company;  a  request  to  be 
incorporated  under  the  laws  of  this  State;  that  they  have  given 
thirty  days  notice  of  their  intention  to  apply  for  said  charter,  by 
the  publication  of  said  petition  in  the  newspaper  publishing  the 
legal  advertisements  of  the  county  where  the  principal  office  of  said 
company  is  to  be  located,  once  a  week  for  four  weeks  before  the  filing 
of  said  petition.  There  shall  be  annexed  to  said  petition  an  affi- 
davit made  by  at  least  two  of  the  persons  forming  said  company, 
that  the  names  subscribed  are  „the  genuine  signatures  of  the  persons 
named  therein,  and  that  the  facts  stated  in  the  petition  are  true. 
Said  petition  thus  sworn  to  shall  be  filed  in  the  office  of  the  secre- 
tary of  State,  who  shall  indorse  thereon  the  date  of  the  filing  and 
record  the  same  in  a  book  to  be  kept  by  him  for  that  purpose. 

§2009.  Form  of  certificate  to  be  issued.  When  said  petition  has 
been  filed  in  the  office  of  the  secretary  of  State,  he  shall  issue  to 
said  company  under  the  great  seal  of  the  State  the  following  form 
of  certificate,  to  wit: 
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To  all  to  whom  these  presents  may  come — Greeting  : 

Whereas,  In  pursuance  of  an  Act  of  the  General  Assembly  of 
the  State  of  Georgia,  approved  December  18th,  1893,  and  (naming 
the  persons  who  signed  the  petition)  having  filed  in  the  office 
of  secretary  of  State  a  certain  petition  seeking  the  formation 
of  a  corporation  to  be  known  as  (insert  name),  with  a  capital  stock 

of    $ ,  for  the  purpose  of  organizing  and   running  a  (kind  or 

kinds)  in  surance  company,  andhaving  complied  with  the  statutes 
in  such  cases  made  and  provided;  therefore,  the  State  of  Georgia 
hereby  grants  unto  the  above-named  persons,  their  successors  and 
assigns,  full  authority,  by  and  under  the  said  name  of  (insert  name), 
to  exercise  the  powers  and  privileges  of  a  corporation  for  the  pur- 
poses above  stated,  subject  to  the  provisions  of  the  Constitution  of 
this  State,  and  all  the  laws,  rules  and  regulations  governing  insur- 
ance companies  of  force  at  the  date  of  this  certificate,  or  that  may 
hereafter  become  of  force  either  by  constitutional  or  statute  law, 
or  by  any  rules  or  regulations  of  the  insurance  commissioner  of  this 
State  or  otherwise,  which  govern  insurance  companies  in  this  State. 

In  witness  whereof,  these  presents  have  been  signed  by  the  secre- 
tary of  State  (or  when  he  is  disqualified,  by  the  comptroller-general), 
and  to  which  is  annexed  the  great  seal  of  the  State,  at  Atlanta, 
Georgia,  this day  of ,  18 — . 

§2010.   Corporate  powers.     Thereafter  the  persons  who  signed  said  Acts  189B, 
petition,  and  all  persons  who  shall  become  stockholders  in  said  com- 
pany, shall  be  a  corporation  by  the  name  specified  in  said  certificate, 
and  shall  possess  the  powers  and  privileges  and  be  subject  to  the 
provisions  contained  in  this  Article. 

§2011.  Fee.     Before  the  secretary,  or  when  disqualified,  the  comp- Acts  1893, 
troller-general,  shall  issue  said  certificate,  the  petitioners  shall  pay 
to  the  treasurer  of  the  State  a  fee  of  one  hundred  dollars. 

§2012.   Certificate   prima  facie    evidence    of    corporation's   existence .  Acts  1893, 
Any  certificate  or  a  duplicate  thereof,  issued  under  this  Article,  shall 
he  prima  facie  evidence  of  the  existence  of  such  corporation. 

82013.   Capital   stock.      When  such  certificate  has  been  issued,  the  Acts  1893, 

.        ,  '  p.  75. 

persons  named  therein,  in  case  they  have  not  taken  the  whole  cap- 
ital stock,  may  open  books  of  subscription  to  fill  up  the  capital 
stock  of  the  company,  and  after  giving  such  notice  as  they  may 
deem  expedient,  they  may  from  time  to  time  receive  subscriptions 
until  the  whole  capital  stock  is  subscribed.  The  capital  stock  of 
said  company  shall  be  divided  into  shares  of  one  hundred  dollars 
each,  and  shall  not  be  less  than  one  hundred  thousand  dollars  for 
each  class  of  insurance  to  be  engaged  in,  and  no  insurance  company 
chartered  under  this  Article  shall  commence  the  insurance  business 
until  at  least  this  amount  for  each  class  of  insurance  to  be  engaged 
in  is  paid  in  cash,  or  invested  in  bonds  of  the  United  States,  of  this 


§§2014,  2015     SECOND  TITLE.— CHAP.  2,  ART.  4,  SEC.  1.  76 

Incorporation  of  insurance  companies. 

State,  or  the  cities  or  counties  of  this  State ;  estimated  at  their  cash 
market  value,  or  in  mortgages  on  real  estate  worth  twice  the  amount 
for  which  the  same  is  mortgaged,  which  investment  must  be  ap- 
proved by  the  secretary  of  State,  or,  when  he  is  disqualified,  by  the 
comptroller-general.  When  bonds  of  the  cities  or  counties  of  this 
State  are  invested  in,  the  secretary  of  State,  or  comptroller-general, 
as  the  case  may  be,  shall  require  an  opinion  from  the  attorney-gen- 
eral of  the  State  that  the  bonds  are  good,  legal,  and  valid  bonds, 
before  approving  the  investment. 

Acts  1893,        82014.   Organization.     When  the  amount  of  the  capital  stock  has 
p.  75.  .  .  .  . 

been  subscribed,  the  persons  named  in  said  certificate  are  authorized 

to  call  a  meeting  of  the  stockholders  for  the  purpose  of  organiza- 
tion, of  which  meeting  every  subscribing  stockholder  shall  have  ten 
days  notice  personally,  or  by  depositing  said  notice  in  the  post- 
office,  postage  paid,  directed  to  him  at  the  post-office  nearest  his 
usual  place  of  residence.  At  said  meeting  there  shall  be  elected  a 
board  of  directors  of  not  less  than  five,  nor  more  than  fifteen,  to 
manage  the  affairs  of  said  company,  said  directors  to  be  chosen  by 
a  majority  vote  of  the  stockholders,  each  share  of  stock  being 
entitled  to  one  vote;  said  election  to  be  governed  by  such  by-laws 
as  said  company  may  prescribe,  the  persons  elected  as  directors  to 
continue  in  office  until  others  are  elected  to  fill  their  places.  No 
person  shall  be  elected  a  director  unless  he  be  a  stockholder,  owning 
stock  in  his  own  name,  or  as  trustee  or  personal  representative,  and 
who  is  qualified  to  vote  at  the  election  at  which  he  is  chosen.  If  for 
any  reason  the  election  is  not  held  at  the  time  appointed,  the  same 
may  be  held  at  any  time  thereafter  on  ten  days  notice  to  all  stock- 
holders; but  at  any  meeting  of  the  stockholders  or  their  legal  repre- 
sentatives, the  notice  may  be  waived,  and  an  election  held  at  once. 
The  directors  shall  elect  from  their  number  a  president,  vice-presi- 
dent or  vice-presidents,  secretary  and  treasurer,  and  such  other  officers 
and  agents  as  they  may  deem  necessary.  The  regular  elections  for 
directors  shall  be  annually,  at  such  time  and  place  as  may  be  pre- 
scribed in  the  by-laws  of  said  company.  All  meetings  of  directors 
of  said  company  shall  be  held  in  this  State.  A  majority  of  said 
directors  shall  be  bona  fide  residents  of  Georgia. 

Acts  1893,  §2015.  Stock  to  be  paid  in  before  beginning  business,  $100,000.  Said 
insurance  company  shall  not  begin  business  until  at  least  one  hun- 
dred thousand  dollars  of  the  capital  stock  has  been  paid  in.  The 
directors  may  require  the  subscribers  to  pay  the  amounts  subscribed, 
in  such  installments  as  they  may  deem  proper,  which  sums  they  may 
lend  until  the  company  is  ready  to  engage  regularly  in  business.  If 
any  subscriber  shall  neglect  to  pay  any  installment  required  by  res- 
olution of  the  directors,  the  said  board  shall  declare  his  stock  and 
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all  previous  payments  thereon  forfeited  to  the  use  of  the  company; 
but  they  shall  not  declare  it  forfeited  until  they  have  served  a  notice 
in  writing  on  him  personally,  or  by  depositing  said  notice  in  the  post- 
office,  postage  paid,  directed  to  him  at  the  post-office  nearest  his  usual 
place  of  residence,  stating  he  is  required  to  make  such  payment  at 
the  time  and  place  expressed  in  such  notice,  and  if  he  fails  to  make 
the  same,  his  stock  and  all  previous  payments  thereon  will  be  for- 
feited for  the  use  of  the  company;  which  notice  must  be  served  at 
least  sixty  days  previous  to  the  day  on  which  such  payment  is  re- 
quired to  be  made. 

§2016.   Stock  deemed  personalty.     The  stock  in  said  insurance  com- Act^61893' 
pany  shall  be  deemed  personal,  and  shall  be  transferable  in  the 
manner  prescribed  by  the  by-laws  of  the  company;  and  no  share 
shall  be  transferable  until  all  previous  calls  thereon  shall  have  been 
fully  paid  in. 

§2017.  Organization  and  commencement  of  business,  charter,  etc.  All  Act|61893- 
the  powers  and  privileges  and  said  certificate  of  incorporation  of 
said  insurance  company  shall  cease  and  determine  at  the  expiration 
of  two  years  from  the  date  of  said  certificate,  if,  at  the  expiration 
of  said  two  years,  said  company  has  not  organized  and  commenced 
business.  The  rights,  powers  and  privileges  granted  said  corporation 
shall  not  continue  for  a  longer  period  than  fifty  years,  unless  the 
same  be  continued  by  the  laws  of  force  at  the  expiration  of  said 
fifty  years. 

§2018.  Powers  of  life-insurance  companies.  Every  life-insurance 
company  incorporated  under  this  law  shall  have  the  power  to  insure 
the  lives  of  all  persons  who  apply  for  insurance  therein,  stand  the 
necessary  examinations,  and  comply  with  such  laws  as  may  here- 
after be  enacted,  and  with  such  reasonable  requirements  as  the  di- 
rectors of  such  company  may  establish;  and  to  make  any  and  every 
insurance  appertaining  to  or  connected  with  life  risks. 

§2019.  Of  fire-insurance  companies.  Any  fire-insurance  company 
incorporated  under  this  Article  shall  have  authority  to  insure  against 
any  loss  by  fire  on  all  kinds  of  property,  either  real,  personal  or 
mixed;  also  against  all  the  hazards  of  the  ocean  or  inland  naviga- 
tion, and  transportation  of  every  kind;  and  is  hereby  granted  the 
power  to  insure  all  classes  of  property  that  is  now  or  that  may 
hereafter  be  allowed  to  be  insured  by  the  laws  of  this  State;  and 
may  do  any  and  all  things  necessary  for  the  purpose  of  carrying  on 
a  fire-insurance  company,  not  in  conflict  with  the  laws  of  this  State 
or  of  the  United  States. 

§2020.  Of  accident-insurance  companies.  Accident-insurance  com- 
panies, chartered  under  this  Article,  shall  have  authority  to  insure 
persons  against  accident,  loss  of  life  or  personal  injury;   to  provide 
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a  weekly  indemnity  to  its  members  in  case  of  accident;  and  shall 
have  all  the  usual  and  ordinary  powers  incident  to  accident-insur- 
ance, not  in  conflict  with  the  Constitution  and  laws  of  this  State 
and  the  United  States. 

§2021.  Of  live-stock  insurance  companies.  Live-stock  insurance 
companies,  organized  under  this  law,  shall  have  the  power  to  insure 
against  loss  arising  from  the  death  of  or  injury  to  domestic  animals, 
and  shall  have  all  powers  incident  to  the  live-stock  insurance  busi- 
ness, which  are  not  in  conflict  with  the  laws  and  Constitution  of 
this  State  or  of  the  United  States. 

§2022.  Contracts  to  be  evidenced  by  policy.  Contracts  of  insurance 
to  be  entered  into  by  any  company  organized  under  this  Article  shall 
not  be  binding  unless  evidenced  by  a  policy  of  insurance  in  writing 
or  print,  or  both,  and  the  liability  of  said  company,  in  case  of  loss 
sustained  by  any  policy-holder,  shall  be  governed  by  the  terms, 
stipulations  and  conditions  appearing  upon  the  face  of  the  policy. 
No  policy  or  other  contract  of  said  corporation  shall  be  binding 
except  it  be  signed  by  the  president  or  vice-president  and  secretary 
or  assistant  secretary  of  the  company. 

§2023.  Dividends.  The  board  of  directors  of  any  company  organ- 
ized under  this  Article  may  declare  dividends  out  of  the  earnings  of 
said  corporation:  Provided,  no  dividend  shall  be  declared  until  the 
earnings  are  sufficient  to  pay  the  same,  after  deducting  all  expenses 
and  losses,  and  after  providing  for  such  reserve  as  may  be  provided 
for  by  law. 

§2024.  Stock  dividends.  Corporations  formed  under  this  Article 
are  empowered  to  issue  stock  dividends  in  lieu  of  money  dividends 
if  the  board  of  directors  shall  so  decide,  and  thereby  add  to  the 
capital  stock,  not  to  exceed  the  highest  limit  of  the  capital  stock  of 
their  charter. 

§2025.  Participation  by  policy-holders  in  net  profits.  The  board  of 
directors  may,  after  providing  for  such  reserve  as  may  be  required 
by  law,  by  a  majority  vote,  give  the  holders  of  policies  of  said  com- 
pany on  any  particular  line  or  class  of  insurance  the  right  to  par- 
ticipate in  the  net  profits  of  such  company  to  such  an  extent,  in 
such  manner  and  upon  such  terms  as  the  board  of  directors  may 
agree,  the  same  to  be  plainly  stipulated  on  the  face  of  the  policy; 
and  unless  it  be  stipulated  on  the  face  of  the  policy  that  the  policy- 
holder has  the  right  to  participate,  it  shall  not  be  lawful  for  any 
policy-holder  to  participate  in  any  of  the  profits  of  such  company. 
If  the  incorporators  of  any  stock  company  see  proper,  they  may  em- 
brace this  principle  in  their  charter,  stating  therein  the  average 
amount  of  dividends  the  stockholders  shall  receive  on  the  face  value 
of  their  stock,  in  which  case  all  net  profits  above  this  dividend  and 
the  reserve  shall  be  paid  as  a  dividend  to  all  the  policy-holders. 
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§2026.  Loans  by  corporation.  Every  corporation  organized  under 
this  Article  shall  have  authority  to  invest  its  money  in  and  make 
loans  on  any  bonds  of  this  State,  or  the  United  States,  or  of  the 
cities  or  counties  of  this  State,  and  make  loans  on  real  estate  in  this 
State  to  one-half  the  value  thereof. 

§2027.  Building  which  may  be  owned  by  corporation.  Any  company 
organized  under  this  Article  may  own  for  its  own  use,  as  a  perma- 
nent investment,  a  building  for  the  transaction  of  its  business  in 
the  city  where  the  principal  office  is  located,  or  at  any  place  where 
it  may  have  a  branch  office  or  agency,  and  may  sell  and  dispose  of 
the  same  at  pleasure.  It  may  also  buy  and  sell  any  realty  that 
may  be  necessary  for  the  protection  of  any  loan  it  may  make. 

§2028.  Reinsurance  and  reserve.  Any  company  organized  under 
this  Article  shall  have  the  right  to  reinsure  any  or  all  its  risks;  and 
every  company  incorporated  under  this  Article  shall  provide  for 
such  reserve  as  may  be  required  by  law. 

§2029.  Liability  of  stockholders.  Stockholders  in  corporations  or- 
ganized under  this  Article  shall  be  individually  liable  to  the  extent 
of  their  unpaid  subscription,  to  the  capital  stock,  and  for  no  greater 
amount. 

§2030.  Mutual  or  co-operative  companies.     The  preceding  sections  Acts  1895, 
of  this  Article,  in  so  far  as  they  are  applicable,  may  be  applied  to      *  £-***^****~^. 
the  formation  of  mutual  or  co-operative  fire,  live  stock,  life,  or  acci-  'f> 

dent  insurance  companies;  but  applicants  for  this  class  of  insurance 
shall  not  be  required  in  their  petition  to  set  out  the  amount  of  the 
proposed  capital  stock  or  the  number  of  shares  of  the  same;  nor 
shall  it  be  necessary  for  the  secretary  of  State  to  incorporate  in  his 
certificate  of  incorporation  any  reference  to  the  capital  stock  of  said 
company. 


SECTION  2 


INSURANCE    COMPANIES,    HOW    AUTHORIZED    TO    DO    BUSINESS 

§2031.  Insurance  commissioner.     The  comptroller-general  shall  beActsi887, 
the  insurance  commissioner  of  this  State,  and  shall  be  charged  with 
the  execution  of  all  laws  regulating  the  business  of  insurance  in  the 
State  of  Georgia. 

§2032.   Companies  must  be  licensed.     It  shall  not  be  lawful  for  any  Acts  mnr 
insurance  company  chartered  by  this  State,  or  other  States  or  for-  P' 
eign  government,  to  transact  any  business  of  insurance  in  this  State 
without  first  procuring  a  license  from  the  insurance  commissioner. 

§2033.  License,  how  obtained.     Before  said  commissioner  shall  issue  Actsi887„ 
such  license,  such  insurance  company  must  fully  comply  with  all  of 


§2033  SECOND  TITLE.— CHAP.  2,  ART.  4,  SEC.  2.  80 

Insurance  companies,  how  authorized  to  do  business. 

the  provisions  of  this  Article,  and  file  with  said  insurance  commis- 
sioner a  statement  under  oath  of  its  president  and  secretary,  speci- 
fying— 

First.  The  name  and  locality  of  the  company. 

Second.  The  condition  of  such  company  on  the  thirty-first  day 
of  December  then  next  preceding,  exhibiting  the  following  facts  and 
items  in  the  following  form,  namely: 

1.  The  amount  of  the  capital  stock  of  the  company,  and  what 
part  of  the  same  has  been  paid  in  cash,  and  what  part  is  in  notes  of 
the  stockholders,  and  how  such  notes  are  secured. 

2.  J'he  property  or  assets  held  by  the  company,  specifying — 

(1)  The  value,  as  near  as  may  be,  of  the  real  estate  held  by  such 
company;  if  encumbered,  to  what  amount. 

(2)  The  amount  of  cash  on  hand  and  deposited  in  banks  to  the 
credit  of  the  company. 

(3)  The  amount  of  cash  in  the  hands  of  agents  and  in  the  course 
of  transmission. 

(4)  The  amount  of  loans  secured  by  bonds  and  mortgages  on 
real  estate. 

(5)  The  amount  of  other  loans,  and  how  secured. 

(6)  The  amount  of  bonds  of  this  State,  of  other  States  in  the 
United  States,  and  of  any  stocks  owned  by  the  company,  speci- 
fying the  amount,  number  of  shares,  and  par  and  market  value  of 
each  kind  of  stock. 

(7)  The  amount  of  interest  actually  due  and  unpaid. 

(8)  The  amount  of  premium  notes  on  hand  upon  which  policies 
have  been  issued. 

(9)  The  amount  of  all  other  assets,  real  and  personal,  not  included 
hereinbefore. 

Third.  The  liabilities  of  the  company,  specifying — 

1.  The  amount  of  losses  due  and  yet  unpaid. 

2.  The  amount  of  claims  for  losses  resisted  by  the  company. 

3.  The  amount  of  losses  not  yet  due,  including  those  reported  to 
the  company  on  which  no  action  has  yet  been  taken. 

4.  The  amount  of  dividends  declared  and  due  and  remaining 
unpaid. 

5.  The  amount  of  dividends  declared  but  not  yet  due. 

6.  The  amount  of  money  borrowed. 

7.  The  amount  of  all  other  claims  against  the  company. 
$2045.             8.  The  amount  of  reserve  for  reinsurance. 

Fourth.  The  income  of  the  company  during  the  preceding  year, 
specifying — 

1.  The  amount  of  the  cash  premiums  received. 

2.  The  amount  of  notes  received  for  premiums. 
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3.  The  amount  of  interest  money  received. 

4.  The  amount  of  income  received  from  other  sources. 

Fifth.  The  expenditures  during  the  preceding  year,  specifying — 

1.  The  amount  of  losses  paid  during  the  year. 

2.  The  amount  of  dividends  paid  during  the  year. 

3.  The  amount  of  expense  paid  during  the  year,  including  fees 
and  commissions  to  agents  and  officers  of  the  company. 

4.  The  amount  paid  in  taxes. 

5.  The  amount  of  all  other  payments  and  expenditures. 

Sixth.  The  greatest  amount  insured  in  any  one  risk,  and  the  total 
amount  of  insurance  outstanding. 

Seventh.  A  certified  copy  of  the  act  incorporating  the  company. 


SECTION  3. 

BONDS  AND  DEPOSIT  REQUIRED. 

§2034.  Transact  business,  when.  No  insurance  company  of  what-  Act|o1893. 
ever  class,  except  such  companies  as  have  already  been  chartered  by  $§5791' 5793- 
the  State,  Masonic,  Odd  Fellows,  religious  and  mutual  aid  societies 
and  co-operative  or  assessment  life-insurance  companies,  shall  be 
allowed  to  transact  any  business  of  insurance  in  this  State,  unless 
possessed  of  at  least  one  hundred  thousand  dollars  of  actual  cash 
capital  paid  up,  or  assets,  and  invested  bonds  or  stocks,  estimated 
at  their  actual  market  value  at  the  date  of  the  statement  required 
by  the  preceding  section,  or  in  mortgages  on  real  estate  worth  double 
the  amount  for  which  the  same  is  mortgaged.  Upon  filing  such 
statement,  the  insurance  commissioner,  when  satisfied  that  it  is 
correct,  and  that  the  company  has  fully  complied  with  the  laws 
regulating  the  business  of  insurance  in  this  State,  shall  issue  license 
to  said  company  to  transact  business  in  this  State.  Said  statement 
and  license  must  be  renewed  annually  on  the  first  day  of  January,  or 
within  sixty  days  thereafter,  and  must  show  the  condition  of  said 
company  on  the  thirty-first  day  of  December.  In  addition  to  this 
statement,  all  companies,  including  co-operative  or  assessment  life- 
insurance  companies  doing  business  in  this  State,  shall,  through  their 
chief  officer  or  agent  residing  in  this  State,  make  to  the  Governor  of 
this  State  semi-annual  statements  on  the  first  day  of  January  and 
July  of  each  year,  or  within  sixty  days  thereafter.  The  January 
statement  shall  contain  a  full  and  exact  report  of  their  condition 
on  the  thirty-first  day  of  December  next  preceding;  said  statement  to 
be  made  in  accordance  with  the  terms  and  conditions  set  forth  and 
required  under  the  preceding  section,  which  shall  be  sworn  to  by  the 
officer  or  agent  making  the  same.  The  statement  for  July  shall 
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contain  a  report  in  short  form  of  income,  assets,  expenditures  and 
liabilities  in  gross,  as  of  thirtieth  day  of  June  preceding,  and  be  sworn 
to  by  the  officer  or  agent  making  the  same.  At  the  time  of  making 
such  report  to  the  Governor,  each  company  shall  publish  at  its  own 
expense  a  duplicate  thereof  in  a  newspaper  of  general  circulation 
published  in  this  State.  Should  any  one  of  such  insurance  compa- 
nies fail  or  refuse  to  make  said  statement  to  the  Governor,  it  shall, 
by  such  failure  or  refusal,  forfeit  its  right  to  do  business  in  this 
State,  until  the  first  of  January  of  the  next  year,  and  on  such  failure 
or  refusal  the  insurance  commissioner  shall  recall  and  cancel  the 
license  of  such  delinquent  company. 

*pCtii(f87'        §2035.  Deposits  by  companies  of  other  States.     All  fire,  marine  and 

$5791.  inland  insurance  companies,  chartered  by  other  States  or  foreign 
governments,  shall  be  required  to  deposit  with  the  treasurer  of  this 

-jO.  State,  bonds  of  the  United  States,  or  bonds  of  this  State  which 
according  to  the  Acts  and  Resolutions  of  the  General  Assembly  are 
valid,  and  which  amount,  according  to  their  face  value,  to  twenty- 
five  thousand  dollars,  which  bonds  shall  be  receipted  for  by  the 
State  treasurer,  and  especially  deposited  by  him  in  the  vaults  of  the 
treasury;  and  whenever  such  company  ceases  to  do  business  in  this 
State,  and  has  settled  up  all  claims  against  it  as  hereinafter  pro- 
vided, said  bonds  shall  be  delivered  up  to  the  proper  party  on 
presentation  of  the  treasurer's  receipt.  While  said  bonds  are  so 
deposited  the  owners  of  the  same  shall,  subject  to  the  notices  here- 
inafter provided  for  or  given,  be  entitled  to  collect  the  coupons  and 
use  them.  For  the  bonds  so  deposited  the  faith  of  the  State  is 
pledged  that  they  shall  be  returned  to  the  parties  entitled  to  receive 
them,  or  disposed  of  as  hereinafter  provided. 

§2036.  When  notice  of  loss  is  given,  bonds  to  be  retained.  Whenever 
any  loss  insured  against  occurs,  the  insured,  in  order  to  secure  his 
recovery,  may  give  notice  to  the  State  treasurer  of  the  pendency  of 
said  loss,  and  of  the  amount  claimed,  after  which  time  the  State 
treasurer  shall  be  bound  to  retain,  subject  to  the  order  of  the  court 
trying  any  suit  that  may  be  brought  for  the  recovery  of  such  loss,  a 
sufficient  amount  to  pay  the  judgment  in  said  case  in  the  event  of 
recovery;  and  if  the  amount  for  which  said  company  is  liable  is  not 
paid  in  ten  days,  then  said  plaintiff  may  file  an  application  with  the 
judge  of  the  superior  court  of  the  county  where  the  case  was  tried, 
for  a  receiver  to  take  charge  of  so  many  bonds  as  shall  be  necessary 
to  satisfy  the  aforesaid  judgment. 

^n?}887'  §2037.  Bond  by  receiver.  When  said  receiver  is  appointed  by  the 
judge,  he  shall  always  require  bond  and  security  of  him  for  the 
faithful  performance  of  his  duty.  The  State  treasurer,  on  his  appli- 
cation, shall  deliver  to  him  bonds  sufficient  in  their  market  value, 
if  in  his  custody,  to  satisfy  said  judgment.     Said  receiver's  receipt 
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shall  be  a  complete  discharge  to  said  treasurer  and  the  State  of 
Georgia.  Said  receiver  shall  apply  to  the  judge  of  said  superior 
court  for  an  order  of  sale,  and  in  pursuance  of  said  order,  sell  said 
bonds.  After  deducting  such  expenses  and  commissions  as  shall  be 
allowed  by  said  judge,  he  shall  pay  over  to  the  plaintiff,  or  his 
attorney,  a  sufficient  amount  to  satisfy  the  judgment;  and  if  there 
remains  any  residue  in  the  hands  of  such  receiver,  he  shall  pay  over 
the  same  to  the  agent  of  the  company,  taking  his  receipt  for  the 
same,  which  shall  be  filed  and  recorded  with  the  other  papers  in  the 
case. 

§2038.  Conflicting  claims  to  bonds.  If  there  are  conflicting  claims,  i'Pctf117887' 
the  State  treasurer  shall  deliver  over  to  the  receiver,  in  the  order  of 
their  application,  the  aforesaid  bonds;  and  if  there  is  any  contest 
between  creditors,  which  cannot  be  settled  in  this  mode,  then  the 
party  not  receiving  sufficient  bonds  through  the  receiver  appointed 
in  his  behalf,  may  become  a  party  to  the  other  case,  and  make  known 
his  claim  to  the  other  receiver  by  making  affidavit  of  the  claim  and 
filing  the  same  with  him,  and  the  receiver  shall  report  such  claim 
to  the  judge  of  the  superior  court  appointing  him,  who  shall,  by 
order,  provide  for  a  bill  of  interpleader,  as  in  cases  in  equity. 

§2039.  Withdrawal  by  company  from  the  State.  When  any  com- ^^l887, 
pany  desires  to  withdraw  from  the  State,  and  will  satisfy  the  com- 
missioner that  all  suits  pending  against  such  party,  and  of  which 
no  notice  has  been  given,  have  been  fully  satisfied,  or  whenever  no 
notice  of  claim  has  been  given,  and  when  rights  under  existing  poli- 
cies have  been  satisfied  and  released  as  the  provisions  of  this  Arti- 
cle require,  said  treasurer  shall  return  to  said  company  the  bonds 
so  deposited,  upon  order  from  said  commissioner. 

§2040.  When  amount  reduced  below  amount  required .  Whenever,  by  Apetf117887' 
means  of  the  provisions  of  this  Article,  the  amount  of  bonds  so  de- 
posited are  reduced,  said  treasurer  shall  at  once  notify  the  insur- 
ance commissioner  in  writing,  who  shall  give  notice  to  the  company 
depositing,  and  require  more  bonds  to  be  deposited,  so  as  always  to 
maintain  the  original  amount;  and  if  the  company  so  notified  by 
the  insurance  commissioner  fails  to  comply  within  thirty  days,  the 
license  to  do  business  in  this  State  shall  be  revoked,  and  said  insur- 
ance commissioner  shall  at  the  same  time  give  notice,  by  publica- 
tion in  a  newspaper  published  at  the  capital,  of  the  fact  of  such 
failure  and  revocation  of  license;  the  cost  of  which  publication 
shall  be  paid  by  the  company  failing  to  comply  with  the  provisions 
of  this  Article. 

§2041.  Policies  must  be  satisfied  before  withdrawal.     When  any  com- ^^l887' 
pany,  having  made  the  deposit  required  by  this  Article,  has  existing 
policies  on  property  of  citizens  of  this  State  oh  which   no    losses 
have  accrued,  and  the  company  wishes  to  withdraw  its  deposits,  be- 
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fore  being  allowed  so  to  do,  said  company  shall  take  up  and  satisfy 
said  policies,  and  give  notice  of  its  intention  to  withdraw  from  the 
State,  and  of  the  fact  that  it  has  satisfied  all  losses  and  the  claims 
of  policy-holders  above  designated,  which  notice  shall  be  published 
once  a  week  for  two  months  in  a  newspaper  to  be  designated  by  the 
insurance  commissioner  of  the  State,  and  at  the  expense  of  said 
company.  Any  claims  of  the  citizens  of  this  State  for  losses,  or  on 
existing  policies  where  no  losses  have  occurred,  must  be  fully  settled 
before  said  deposits  shall  be  withdrawn. 

Acts  1887         §2042.  Deposits  of  life  and  accident  companies  of  other   States,  etc. 

p.  us.  j^yi  life  and  accident  insurance  companies  chartered  by  other  States 
of  the  United  States,  or  foreign  governments,  shall  show  by  a  cer- 
tificate from  the  officer  having  supervision  of  the  insurance  depart- 
ment in  the  State  in  which  they  are  chartered,  or  elect  to  make 
their  deposit,  that  they  have  deposited  not  less  than  one  hundred 
thousand  dollars,  in  such  securities  as  may  be  deemed  by  such  offi- 
cer as  equivalent  to  cash  subject  to  his  order,  as  a  guarantee  fund 
for  the  security  of  policy-holders  of  said  companies. 

^ni887'  §2043.  Of  home  companies.  All  such  companies  chartered  by  the 
State  of  Georgia  shall,  before  doing  business  in  this  State,  deposit 
with  the  insurance  commissioner  of  this  State,  or  with  some  strong 
corporation  which  may  be  approved  by  him,  one  hundred  thousand 
dollars,  in  such  securities  as  may  be  deemed  by  him  equivalent  to 
cash,  to  be  subject  to  his  order,  as  a  guarantee  fund  for  the  security 
of  the  policy-holders  of  the  company  making  such  deposit;  all  in- 
terest and  dividends  arising  from  such  securities  to  be  paid  when 
due  to  the  company  so  depositing  them.  Any  such  securities  as 
may  be  needed  by  the  company  may  be  taken  from  said  insurance 
commissioner,  or  corporation,  at  any  time,  by  replacing  them  with 
other  securities  equally  acceptable  to  the  insurance  commissioner, 
whose  certificate  for  the  same  shall  be  furnished  to  the  company. 


SECTION  4. 


REGULATION    OF    INSURANCE    COMPANIES. 

Actii8887'  §2044.  Investigation  by  commissioner.  It  shall  be  the  duty  of  the 
insurance  commissioner,  whenever  he  shall  deem  it  expedient  so  to 
do,  and  he  is  hereby  empowered,  either  in  person  or  by  an  expert 
examiner  by  him  appointed,  to  investigate  the  affairs  of  any  insur- 
ance company  doing  business  in  this  State;  to  require  free  access  to 
all  books  and  papers  of  any  company,  or  the  agents  thereof;  to  sum- 
mon and  examine  under  oath  any  person  in  this   State,  relative  to 
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the  affairs  and  condition  of  said  company;  for  probable  cause,  to 
visit  at  its  principal  office,  wherever  it  may  be,  any  insurance  com- 
pany not  of  the  State,  in  which  the  substantial  requirements  of  this 
Article,  as  to  valuations  of  policies  of  life  and  accident  insurance 
companies,  and  calculations  for  the  reinsurance  reserve  of  fire, 
marine  and  inland  insurance  companies,  are  not  in  force,  for  the 
purpose  of  investigating  its  affairs  and  condition;  and  revoke  its 
authority  to  do  business  in  this  State,  if  said  company  refuse  to 
permit  the  examination.  All  expense  incurred  in  the  investiga- 
tion of  said  companies  shall  be  paid  by  the  companies  so  examined. 

§2045.  Calculation  of  reinsurance  reserve.  For  every  fire-insurance  Apti119887' 
company  doing  business  in  this  State,  the  insurance  commissioner  $2033  (3)- 
shall  calculate,  or  cause  to  be  calculated,  the  reinsurance  reserve  for     ^  / 

unexpired  fire  risks,  by  taking  fifty  per  cent,  of  the  premium  re-  r™ 
ceived  on  all  policies  that  are  written  for  a  period  of  one  year  or 
less,  and  according  to  the  New  York  percentage  table  for  calcu- 
lating reinsurance  on  all  premiums  received  that  have  more  than 
one  year  to  run;  and  in  marine  and  inland  insurance,  he  shall 
charge  all  the  premiums  received  on  unexpired  risks  as  a  reinsur- 
ance reserve.  Having  charged  against  the  company  the  reinsurance 
reserve  as  above  determined  for  fire,  marine  and  inland  insurance, 
and  adding  thereto  all  other  debts  and  claims  against  the  com- 
pany, he  shall,  in  case  he  finds  the  capital  stock  of  the  company 
impaired  more  than  twenty  per  cent.,  give  notice  to  said  company  to 
make  good  its  whole  capital  stock  within  ninety  days;  and  if  this  is 
not  done,  he  shall  require  the  company  to  cease  to  do  new  business 
within  this  State,  and  shall  thereupon,  in  case  the  company  is  or- 
ganized under  authority  of  this  State,  immediately  institute  legal 
proceedings  as  hereinafter  required. 

§2046.   Call  on  stockholders.     Any  such  insurance  company  receiv- ^f^887' 
ing  the  aforesaid  notice  of    the  insurance    commissioner  to  make 
good  its  whole  capital  stock  within  ninety  days,  shall  forthwith  call 
upon  its   stockholders   for  such  amounts  as  will   make  its  capital 
equal  to  the  amount  fixed  by  the  charter  of  said  company. 

§2047.  Calculations  of  reinsurance  reserve  by  commissioners  of  other  p*^,  ' 
States.  In  the  case  of  companies  chartered  by  other  States  or  for- 
eign governments,  the  insurance  commissioner  of  this  State  shall 
accept  calculations  of  the  reinsured  reserve  made  by  the  insurance 
commissioner  of  the  State  in  which  they  are  chartered,  when  such 
calculations  are  made  and  furnished  to  the  insurance  commissioner 
of  this  State  by  the  first  of  March  in  each  and  every  year. 

§2048.  Proceedings  when  home  companies  are  insolvent.  Whenever  ^ff^887' 
the  insurance  commissioner  shall  have  reason  to  believe,  from  an 
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examination  into  the  affairs  of  a  company,  that  any  insurance  com- 
pany of  this  State  is  insolvent  or  fraudulently  conducted,  or  that  its 
'dll'^"'  asse^s  are  n°t  sufficient  for  carrying  on  business,  or  during  any  non- 
compliance with  the  provisions  of  this  Article,  he  shall  communicate 
the  fact  to  the  attorney-general,  whose  duty  it  shall  then  be  to 
apply  to  a  judge  of  the  superior  court  of  this  State  for  an  order 
requiring  said  company  to  show  cause  why  their  business  should  not 
be  closed,  and  the  judge  shall  thereupon  hear  the  allegations  and 
proofs  of  the  respective  parties.  If  it  appears  to  the  satisfaction  of 
said  judge  that  such  company  is  insolvent,  or  that  the  interests  of 
the  public  so  require,  said  judge  shall  decree  a  dissolution  of  such 
corporation  and  a  distribution  of  its  assets;  but  in  case  it  shall 
appear  to  said  judge  that  said  company  is  able,  and  has  complied 
with  the  provisions  of  this  Article,  and  that  it  is  not  insolvent,  a 
decree  shall  be  entered  annulling  the  action  of  the  insurance  com- 
missioner in  the  premises,  and  authorizing  the  company  to  resume 
business. 
i)Cti2o887'  §2049.  Calculation  of  net  value  of  life-policies.  The  insurance  com- 
$5795.  missioner  shall,  as  soon  as  practicable  in  each  alternate  year,  calcu- 
late, or  cause  to  be  calculated,  the  net  value,  on  the  thirty-first  day  of 
December  of  the  previous  year,  of  all  the  policies  in  force  on  that 
day  in  each  life-insurance  company  doing  business  in  this  State, 
chartered  by  this  State,  and  of  every  other  life-insurance  company 
doing  business  in  this  State,  that  shall  fail  to  furnish  him,  as  here- 
inafter provided,  a  certificate  of  the  insurance  commissioner  of  the 
State  by  whose  authority  the  company  was  organized,  or  by  the 
State  in  which  it  may  elect  to  have  its  policies  valued  and  its 
deposit  made,  giving  the  net  value  of  all  policies  in  force  in  the  com- 
pany on  the  thirty- first  day  of  December  of  the  preceding  year,  which 
calculation  of  the  net  value  of  each  policy  shall  be  based  upon  the 
American  Experience  or  Actuaries'  table  of  mortality,  at  four  per 
cent,  interest  per  annum:  Provided,  that  when  any  life  company 
shall  have  a  cash  capital  of  not  less  than  one  hundred  thousand 
dollars,  fully  paid  up  and  safely  invested,  the  reserve  to  provide  for 
the  liabilities  on  all  policies  of  such  company,  not  participating  in 
the  profits  of  the  company,  shall  be  computed  by  the  American  Ex- 
perience or  Actuaries'  table  of  mortality,  with  interest  at  not  less 
than  three  nor  more  than  six  per  cent,  per  annum,  in  the  discre- 
tion of  the  commissioner,  and  with  reference  to  the  rates  of  pre- 
miums charged  by  such  company.  The  net  value  of  a  policy,  at  any 
time,  shall  be  taken  to  be  the  single  net  premium  which  will  at 
that  time  effect  the  insurance,  less  the  value  at  that  time  of  the 
future  net  premiums  called  for  by  the  table  of  mortality  and  rate 
of  interest  designated. 
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82050.      Where  net  value  of  policies  is  not  on  hand.     In  case  it  isActsiss?. 
.  .  .  .  p- 120. 

found  that  any  life  company  doing  business  in  this  State  has  not  on 

hand  the  net  value  of  all  its  policies  in  force  after  other  debts  of  the 
company  and  claims  against  it,  exclusive  of  capital  stock,  have  been 
provided  for,  it  shall  be  the  duty  of  the  insurance  commissioner  to 
publish  the  fact  that  the  then-existing  condition  of  the  affairs  of  the 
company  is  below  the  standard  of  legal  safety  established  by  this 
State,  and  he  shall  require  the  company  at  once  to  cease  doing  new 
business;  and  it  is  hereby  made  the  duty  of  the  insurance  commis- 
sioner, after  having  determined,  as  above,  the  amount  of  the  net 
value  of  all  policies  in  force,  to  see  that  the  company  has  that 
amount  in  safe  legal  securities  after  all  debts  and  claims  against  it, 
exclusive  of  capital  stock,  have  been  provided  for. 

§2051.  Valuation  by  commissioners  of  other  States.  He  shall  accept  ^f^887' 
the  valuations  made  by  the  insurance  commissioner  of  the  State 
under  whose  authority  a  life-insurance  company  is  chartered,  when 
such  valuations  have  been  made  on  the  basis  mentioned  above: 
Provided,  the  company  shall  furnish  to  the  insurance  commissioner 
of  this  State,  on  or  before  the  first  day  of  March  in  each  and  every 
alternate  year,  a  certificate  from  the  insurance  commissioner  of  such 
State,  setting  forth  the  value,  calculated  on  the  dates  designated 
above,  of  all  the  policies  in  force  in  the  company  on  the  previous 
thirty-first  of  December,  and  stating  that  after  all  the  other  debts 
of  the  company  and  claims  against  it  at  that  time  were  provided 
for,  the  company  had  in  safe  securities  an  amount  equal  to  the  net 
value  of  all  its  policies  in  force,  and  that  said  company  is  entitled 
to  do  business  in  its  own  State;  and  every  company  doing  business 
in  the  State  during  the  year  for  which  the  statement  is  made,  that 
fails  to  furnish  promptly  the  certificate  aforesaid,  shall  be  required 
to  make  full  detailed  lists  of  policies  and  securities  held  or  owned 
by  the  company  to  the  insurance  commissioner  of  this  State,  and 
shall  be  liable  for  all  charges  and  expenses  consequent  upon  not 
having  furnished  said  certificate. 


SECTION  5. 

PROCEEDINGS    IN    CASE    OF    INSOLVENCY. 

§2052.  Proceedings  where  home  companies  jail  to  maintain  standard,  ^^o887' 
It  shall  be  the  duty  of  the  commissioner  after  he  has  notified  a  life- 
insurance  company,  chartered  by  the  State,  to  cease  doing  new  busi- 
ness until  the  net  value  of  its  policies  in  force  is  equal  to  that 
called  for  by  the  standard  of  safety  established  by  the  State,  at  once 
to  cause  a  rigid  examination  into  the  affairs  of  such  company;  in 
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case  it  shall  appear  that  there  is  no  fraud  or  gross  incompetency  or 
recklessness  in  the  management,  he  may,  upon  publishing  the  facts 
in  the  case,  permit  such  company  to  continue  its  business  for  one 
year:  Provided,  there  is,  in  his  opinion,  reason  to  believe  that  the 
company  may  be  able  to  re-establish  the  legal  net  value  of  all  its 
policies  in  force.  At  the  end  of  the  year  named  above,  he  may 
renew  the  permission,  in  case  on  examination  he  is  satisfied  that 
the  company  is  likely  to  retrieve  its  affairs. 
Ap?m887,  §2053.  If  comptroller  knows  of  insolvency .  Whenever  the  insurance 
commissioner  shall  have  reason  to  believe  that  any  insurance  com- 
pany of  this  State  is  insolvent  or  fraudulently  conducted,  or  that  its 
assets  are  not  sufficient  for  conducting  the  business  of  the  company, 
or  during  any  non-compliance  with  the  provisions  of  this  Article, 
his  duty  shall  be  as  prescribed  in  section  2045. 


SECTION  6. 


AGENTS    OF    INSURANCE    COMPANY. 

Acts^T,        §2054.  Definition  of  insurance  agent.     Any  person  who  solicits  in 
$2072.  behalf  of  any  insurance  company,  or  agent  of  the  same,  incorpo- 

rated by  the  laws  of  this  or  any  other  State  or  foreign  government, 
or  who  takes  or  transmits,  other  than  for  himself,  any  application 
for  insurance  or  any  policy  of  insurance  to  or  from  such  company, 
or  agent  of  the  same,  or  who  advertises  or  otherwise  gives  notice 
that  he  will  receive  or  transmit  the  same,  or  who  shall  receive  or 
deliver  a  policy  of  insurance  of  any  such  company,  or  who  shall 
examine  or  inspect  any  risk  at  any  time,  or  receive  or  collect  or 
transmit  any  premiums  of  insurance,  or  make  or  forward  any  dia- 
gram of  any  building  or  buildings,  or  do  or  perform  any  other  act 
or  thing  in  the  making  or  consummating  of  any  contract  of  insur- 
ance for  or  with  any  such  insurance  company,  other  than  for  himself, 
or  who  shall  examine  into  or  adjust  or  aid  in  adjusting  any  loss  for 
or  in  behalf  of  any  such  company,  whether  any  of  such  acts  shall  be 
done  at  the  instance  or  request  or  by  the  employment  of  such 
insurance  company,. or  of,  or  by,  any  broker  or  other  person,  shall 
be  held  to  be  the  agent  of  the  company  for  which  the  act  is  done  or 
the  risk  is  taken. 
Acts  1887,  §2055.  Penalty  on  agents  of  unauthorized  companies.  Any  person 
$207i.  wh0  snaii  do  or  perform  any  of  the  acts  or  things  mentioned,  for 
any  insurance  company  or  agent  of  said  company,  without  such 
company  having  first  received  a  certificate  of  authority  from  the 
insurance  commissioner  of  this  State  as  required  by  law,  shall  be 
guilty  of  a  misdemeanor,  and  shall  also  pay  a  sum  equal  to  the  State, 
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county  and  municipal  taxes  and  licenses  required  to  be  paid  by 
insurance  companies  legally  doing  business  in  this  State;  and  it  is 
hereby  made  the  duty  of  the  insurance  commissioner  to  see  that  all 
violators  of  the  provisions  of  this  section  are  prosecuted. 

Where  company  not  incorporated,  this  section  was  not  applicable  before 
Act  of  1893  (section  2071) :  92  Ga.  8. 

§2056.  Civil  liability.  Any  person  who  shall  do  any  of  the  acts  ^'lof90"1' 
mentioned  in  the  preceding  sections  shall  also  be  personally  liable 
to  the  holder  of  any  policy  of  insurance,  in  respect  of  which  such 
act  was  done,  for  any  loss  covered  by  the  same:  Provided,  that  the 
penalties  provided  for  shall  not  apply  to  adjusters  or  inspectors  of 
authorized  insurance  companies  from  whom  the  citizens  of  this  State 
have  purchased  insurance  for  themselves,  as  provided  for  in  this 
section,  whenever  the  person  or  persons  purchasing  said  insurance 
shall  immediately  notify  the  insurance  commissioner,  giving  the 
name  and  locality  of  said  company  in  which  they  have  policies,  and 
at  the  same  time  pay  to  said  insurance  commissioner  the  same 
licenses,  fees  and  taxes  for  each  company  as  are  now  or  may  here- 
after be  required  of  fire-insurance  companies  authorized  to  do  busi- 
ness by  the  laws  of  this  State;  and  when  the  license  fees  for  any 
company  have  been  paid  in  any  one  year  by  any  person  or  persons 
who  have  purchased  insurance  from  said  company,  then,  in  that 
case,  any  person  or  persons  purchasing  insurance  from  said  com- 
pany thereafter  shall  not  be  liable  for  the  license  fees  of  said  company 
during  the  said  year,  but  only  for  such  taxes  on  premiums  as  may 
be  required  from  time  to  time  of  insurance  companies  authorized  to 
do  business  in  this  State:  Provided  further,  that  it  shall  not  be  lawful 
for  said  inspectors  to  solicit  business  for  their  companies. 

§2057.  Service  on  non-resident  companies.  Any  insurance  company  Acts  1887, 
not  organized  under  the  laws  of  this  State,  desiring  to  transact  busi- 
ness in  this  State,  shall  file  with  the  insurance  commissioner  a 
written  instrument  or  power  of  attorney  duly  signed  and  sealed, 
appointing  and  authorizing  some  person,  who  shall  be  a  resident 
of  this  State,  to  acknowledge  or  receive  service  of  process,  and  upon 
whom  process  may  be  served,  for  and  in  behalf  of  such  company, 
in  all  proceedings  that  may  be  instituted  against  such  company  in 
any  court  of  this  State,  or  any  court  of  the  United  States  in  this 
State,  and  consenting  that  service  of  process  upon  any  agent  or 
attorney  appointed  under  the  provisions  of  this  section,  shall  be 
taken  and  held  to  be  as  valid  as  if  served  upon  the  company;  and 
such  instrument  shall  further  provide  that  the  authority  of  such 
attorney  shall  continue  until  revocation  of  his  appointment  is  made 
by  such  company  by  filing  a  similar  instrument  with  said  insurance 
commissioner,  whereby  another  person  shall  be  appointed  as  such 
attorney:  Provided,  however,  that  the  provisions  of  this  section  shall 
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not  be  construed  to  alter  or  amend  the  laws  ■  now  of  force  in  this 
State  relative  to  bringing  suits  and  serving  process  on  foreign  cor- 
porations doing  business  in  this  State. 
■^jyf87'  §2058.  Attorney  may  be  appointed  to  receive  service.-  If  any  attorney 
so  appointed  shall  absent  himself  from  this  State,  or  his  usual  place 
of  business  or  abode,  or  shall  secrete  himself,  so  that  process  may 
not  be  served  upon  him,  or  shall  have  become  disqualified  from 
any  cause  whatever,  or  shall  die,  the  insurance  commissioner  shall 
immediately  appoint  an  attorney  for  service  for  such  company,  of 
which  appointment  notice  in  writing  shall  be  immediately  given  by 
said  insurance  commissioner  to  such  appointee  and  also  be  sent  to 
the  company  by  mail,  or  to  its  general  agent  or  manager,  which 
appointment  shall  be  as  valid  as  if  made  by  the  company,  and  shall 
continue  in  force  until  such  absent  agent  or  attorney  shall  return 
and  give  to  said  insurance  commissioner  written  notice  thereof,  or 
until  the  company  shall  have  made  another  appointment  in  the 
manner  above  prescribed;  service  of  process  as  aforesaid,  issued  by 
any  such  court  as  aforesaid,  upon  any  such  attorney  appointed  by 
the  company,  or  by  the  insurance  commissioner,  shall  be  valid  and 
binding,  and  be  deemed  personal  service  upon  such  company  so  long 
as  it  shall  have  any  obligations  or  liabilities  outstanding  in  this 
State,  although  such  company  may  have  withdrawn,  been  excluded 
from,  or  ceased  to  do  business  in  this  State.  If  any  company  shall 
fail,  neglect  or  refuse  to  appoint  and  maintain  within  this  State 
such  attorney  or  agent,  it  shall  forfeit  the  right  to  do  or  continue 
business  in  this  State. 

Acts  1887,  §2059.  Company  not  complying,  fees,  etc.  No  person  shall  act  as 
§2065. '  agent  in  this  State  of  any  insurance  company  of  this  or  any  other 
State  or  foreign  government  doing  a  business  in  any  manner,  until 
said  company  has  fully  complied  with  the  provisions  of  this  Arti- 
cle, arfcKreceived  from  the  insurance  commissioner  certificates  of 
authority  for  itself  and  its  agents  to  transact  business  in  this  State. 
The  fees  of  the  insurance  commissioner  shall  be  as  follows:  For 
filing  certified  copy  of  charter,  twenty  dollars;  for  examination  of 
annual  statement,  twenty  dollars;  and  for  certificates  of  authority 
or  license  to  agents,  three  dollars  each,  one-fifth  of  which  shall  be 
paid  to  the  commissioner  in  full  compensation  for  services  in  exe- 
cuting the  provisions  of  this  Article.  In  addition  to  the  payment  of 
the  above  fees,  each  of  the  said  companies  shall  make  a  report  to  the 
commissioner  on  the  first  day  of  May  of  each  year,  or  within  sixty 
days  thereafter,  under  oath  of  the  president  or  secretary  thereof, 
showing  the  entire  amount  of  premium  receipts  of  every  character 
and  description  (deducting  returned  premiums  on  canceled  policies) 
of  said  companies  in  this  State  during  the  year  or  fractional  part 
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of  the  year  ending  the  thirtieth  day  of  April  next  preceding,  whether 
said  premiums  were  received  in  money  or  in  notes,  credits  or  any 
substitute  for  money,  to  be  taxed  as  may  be  provided  by  law  from 
time  to  time. 


SECTION  7. 

COMITY    TO    FOREIGN    INSURANCE    COMPANIES. 

§2060.  When  charges  on  companies  of  this  State  greater  than  imposed  Acts  1887, 
by  this  State.  Whenever  the  laws  of  aoy  other  State  of  the  United 
States  shall  require  of  insurance  companies  chartered  by  this  State, 
and  having  agencies  in  such  other  State,  or  of  the  agents  thereof, 
any  deposit  of  securities  in  such  State  for  the  protection  of  policy- 
holders or  otherwise,  or  any  payment  of  penalties,  certificates  of 
authority,  license  fees  or  otherwise,  greater  than  the  amounts  re- 
quired for  such  purposes  from  similar  companies  of  other  States  by 
the  then-existing  laws  of  this  State,  then,  and  in  every  such  case, 
all  companies  of  such  States  establishing  or  having  theretofore 
established  an  agency  or  agencies  in  this  State,  shall  be  and .  are 
hereby  required  to  make  the  same  deposit  for  a  like  purpose  with 
the  insurance  commissioner  of  this  State,  and  to  pay  to  said  com- 
missioner, for  penalties,  certificates  of  authority,  license  fees  or 
otherwise,  an  amount  equal  to  the  amount  of  such  charges  imposed 
by  the  laws  of  such  State  upon  companies  of  this  State  and  the 
agents  thereof. 


SECTION  8.  y^f^ 


ASSESSMENT    AND    OTHER    COMPANIES,   REPORTS,  ETC.        &?* 


§2061.   Sworn  statement  to  be  filed  by  assessment  companies,  etc.     It  Acts  1887, 
shall  not  be  lawful  for  any  corporation  or  association,  organized  un- 
der the  laws  of  this  or  other  States  of  the  United  States  for  the  pur-  /;/   - 
pose  of  furnishing  life-indemnity  or  insurance  upon  the  assessment    -        £>/  — ^1$ 
plan  by  its  agents,  to  do  any  business  in  this  State  until  such  cor- 
poration  or  association  shall  deposit  with  the  insurance   commis- 
sioner of  this   State  a  certified  copy  of  its   charter   or  articles  of 
corporation,  a  copy  of  its  statement  of  business  for  the  year  ending 
the  thirty-first  day  of  the  next  preceding  December,  sworn  to  by  the 
president  or  secretary,  or  like  officers  thereof,  setting  forth  the  number 
and  amount  of  certificates  of  membership  or  policies  in  force,  and 
a  detailed  account  of  its  expenditures,  income,  assets  and  liabilities, 
and  also  a  certificate,  sworn  to  by  the  president  and  secretary,  or 


|'§ 2062-2064     SECOND  TITLE.— CHAP.  2,  ART.  4,  SEC.  8. 


92 


Assessment  and  other  companies,  reports,  etc. 


Acts  1887 
p.  125. 


Acts  1887, 
p.  125. 


Acts  1887 
p.  12(5. 


like  officers  thereof,  setting  forth  that  it  has  paid  and  has  the  ability 
to  pay  its  certificates  or  policies  to  the  full  limit  named  therein; 
that  its  certificates  or  policies  are  payable  only  to  beneficiaries, 
having  a  legal  insurable  interest  in  the  life  of  the  member  or  in- 
sured; that  an  ordinary  assessment  upon  its  members  is  sufficient  to 
pay  its  maximum  certificate  of  membership  or  policy,  theretofore  or 
thereafter  to  be  issued  to  the  full  amount  or  limit  named  therein; 
a  certificate  from  the  insurance  commissioner  or  other  like  officer 
charged  with  the  duty  of  executing  or  enforcing  the  execution  of 
the  insurance  laws  of  its  home  State,  certifying  that  it  is  legally 
entitled  to  do  business  in  said  home  State;  a  copy  of  the  applica- 
tion for  membership  or  insurance,  and  of  each  form  thereof,  if 
more  than  one  form  is  used;  a  copy  of  the  constitution  and  by-laws 
and  of  each  and  every  addition  thereto,  which  must  show  that  all 
indemnities  to  beneficiaries  are  in  the  main  provided  for  by  assess- 
ments upon  all  surviving  members .  And  whenever  said  company  shall 
fail  to  pay  a  valid  claim  to  the  full  limit  named  in  any  policy 
issued  by  them  to  any  resident  of  this  State,  the  insurance  commis- 
sioner shall  revoke  their  authority  to  do  business  in  this  State. 

§2062.  Licenses  to  agents  of  assessment  companies.  After  authorizing 
such  corporation  or  association  to  do  business  in  this  State,  as  pro- 
vided in  this  Article,  the  insurance  commissioner  shall  issue  licenses 
to  agents  thereof,  to  be  designated  by  the  corporation  or  association, 
or  a  general  agent  thereof,  authorizing  them  to  act  as  such  agents 
during  the  year  for  which  said  company  is  licensed;  but  such  licenses 
must  be  renewed  annually. 

§2063.  Penalty  for  fraudulently  procuring  insurance.  Any  agent, 
physician,  or  other  person  who  shall  knowingly  secure,  or  cause  to  be 
secured,  a  certificate  of  membership  on  any  person  without  his  knowl- 
edge or  consent,  or,  by  means  of  misrepresentations,  false,  fraudu- 
lent or  untrue  statements,  be  instrumental  in  securing  a  certificate 
of  membership  on  any  aged  or  infirm  person,  or  in  restoring  to 
membership  any  person  not  in  an  insurable  condition,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  said  certificate  or  renewal  so 
secured  shall  be  absolutely  void. 

§2064.  Annual  report  of  business.  Every  corporation  or  associa- 
tion, which  may  be  doing  business  in  this  State  under  the  provisions 
of  this  Article,  shall,  on  or  before  the  first  day  of  March  in  each 
year  after  it  commences  to  do  business  in  the  State,  make  and  file 
with  the  insurance  commissioner  a  report  of  its  affairs  and  operations 
during  the  year  ending  the  thirty-first  day  of  December  next  pre- 
ceding. Such  annual  reports  shall  be  made  upon  blank  forms  to  be 
provided  and  furnished  by  the  insurance  commissioner,  and  shall  be 
verified  under  the  oath  of  the  president  or  secretary,  or  other  like 
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officers,  and  shall  be  published,  or  the  substance  thereof,  in  the 
annual  report  of  said  insurance  commissioner. 

§2065.  Fees  to  he  paid.  There  shall  be  paid  to  the  insurance  com- Act^6887' 
missioner  by  each  corporation  or  association  authorized  to  do  busi- 
ness in  this  State,  the  same  fees  as  required  by  section  2059,  together 
with  all  such  subsequent  fees  as  are  prescribed  under  said  section. 
In  addition  to  the  foregoing  fees,  every  such  corporation  or  associa- 
tion shall,  on  or  before  the  first  day  of  July  of  each  year,  report 
under  oath  of  its  president  and  secretary,  or  other  like  officers,  to 
the  insurance  commissioner  the  gross  amount  received  on  business 
done  in  this  State  during  the  year  ending  the  thirtieth  of  April  next 
preceding,  and  shall  at  the  same  time  pay  into  the  treasury  of  this 
State  a  tax  of  one  dollar  upon  each  one  hundred  dollars  of  such 
gross  amount  so  received  by  said  association  or  corporation:  Provided, 
however,  that  if  such  corporation  or  association  should  at  any  time 
be  the  owner  of  any  real  or  personal  property  situated  in  this  State, 
such  property  shall  not  be  exempt  from  taxation  by  reason  of  the 
provisions  of  this  section. 

§2066.  Failure  to  make  such  report  or  -pay  tax.  If  such  corporation  A° ^g887' 
or  association  shall  at  any  time  fail  or  refuse  to  make  the  annual 
report,  or  to  pay  the  tax  on  the  gross  amount  received,  as  herein- 
before provided,  the  insurance  commissioner  shall  forthwith  suspend 
or  revoke  all  authority  to  such  corporation  or  association,  and  all 
its  agents,  to  do  business  in  this  State,  and  shall  publish  such  revo- 
cation in  some  newspaper  published  in  this  State,  and  may  proceed 
to  collect  whatever  sum  of  money  may  be  due  or  owing  on  account 
of  such  tax  by  suit  or  action,  in  the  name  of  the  State  of  Georgia, 
against  such  corporation  or  association. 

§2067.  Exemption  of  fraternal,  secret,  and  industrial  societies,  etc.  ^tf26887. 
Nothing  in  this  Article  contained  shall  apply  to  or  be  construed  to 
require  any  fraternal,  or  secret,  or  industrial  societies,  or  other 
associations  exempt  by  law,  now  organized  or  to  be  organized  in  this 
State,  to  pay  any  license  fee  or  tax,  or  to  make  or  file  reports  with 
the  insurance  commissioner,  or  to  prevent  the  same  from  doing 
business  in  this  State,  when  the  money,  benefit,  charity  or  relief  is 
payable  by  the  grand  or  supreme  body  of  the  same,  and  is  derived 
from  assessments  on  subordinate  lodges,  councils  or  other  bodies  or 
their  members. 

§2068.  License  of  fidelity  companies.  Any  corporation  now  or  here-  ^f^887' 
after  organized  under  the  laws  of  this  State  for  the  purpose  of 
transacting  the  business  of  fidelity-insurance  shall  be  licensed  to 
transact  business  upon  compliance  with  all  the  requirements  in  this 
Article  prescribed  with  reference  to  life-insurance  companies  organ- 
ized under  the  laws  of  this  State,  so  far  as  the  same  may  be  appli- 
cable to   such   fidelity-insurance    company;    any    fidelity-insurance 
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company  incorporated  and  organized  under  the  laws  of  any  other 
State  of  the  United  States,  or  foreign  governments,  and  which  has 
a  paid-up  capital  of  not  less  than  two  hundred  and  fifty  thousand 
dollars,  may  be  licensed  to  transact  business  in  this  State  upon 
compliance  with  all  the  requirements  prescribed  by  this  Article,  so 
far  as  the  saVme  may  be  applicable  for  license  to  foreign  life-insur- 
ance companies  to  transact  business  in  this  State. 

A)Cti27887'  §2069.  Live-stock  and  steam-boiler  insurance  companies  subject.  All 
live-stock  and  steam-boiler  insurance  companies  chartered  by  this 
State  or  other  States  of  the  United  States,  or  foreign  governments, 
and  doing  business  in  this  State,  shall  be  subject  to  all  the  require- 
ments of  this  Article  in  relation  to  life-insurance  companies,  except 
the  requirements  in  relation  to  valuation  of  policies. 

§2070.  Commissioner  and  inspectors  may  administer  oaths.  The 
insurance  commissioner  and  such  person  or  persons  as  may  be 
appointed  by  him  to  make  inspections  are  hereby  authorized  to 
administer  any  and  all  oaths  to  parties  and  witnesses,  as  required 
under  the  provisions  of  this  Article. 

Acts  1893,  §2071.  Law  applicable  to  individuals.  All  laws  regulating  the 
business  of  insurance  in  this  State  by  companies  are  applicable  to 
individuals,  associations  and  corporations  in  like  business. 

Not  so  before  Act  of  1893:  92  Ga.  8. 
OW  ,,    "  SECTION  0. 

J<  BROKERS    MAY    PLACE     INSURANCE    FOR    COMPANIES    NOT    LICENSED 

f]     .  *     IN     THIS     STATE. 

Acts  1894,  §2072.  Insurance  from  brokers.  Any  person  owning  property  in 
$2054.  this  State,  or  having  an  insurable  interest  in  the  same,  may  procure 
insurance  thereon  through  any  insurance  broker  duly  licensed.  To 
render  insurance  so  obtained  valid,  it  shall  not  be  necessary  that 
the  insurance  company  with  which  the  contract  is  made  shall  be 
doing  business  in  this  State,  or  be  authorized  to  do  business  therein 
by  the  Constitution  or  any  law  of  this  State,  but  only  that  such 
company  have  the  power  by  its  charter,  and  the  laws  of  the  State  or 
country  in  which  the  contract  is  made,  to  bind  itself  by  such  con- 
tract. 
Actio7894'  §2073.  Who  may  be  licensed  as  brokers.  None  but  bona  fide  residents 
of  this  State,  of  good  moral  character  and  competent  business  qual- 
ifications, shall  be  licensed  as  insurance  brokers,  and  who  shall  take 
and  subscribe  the  following  oath:  "  I  do  swear  that  I  will  justly  and 
uprightly  demean  myself  as  an  insurance  broker,  and  will  explain 
fully  the  character,  residence,  and  solvency  of  any  company  with 
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which  I  shall  negotiate  for  insurance  on  property  in  this  State,  and 
will  not  deceive,  or  attempt  to  deceive,  any  who  come  to  me  for  such 
insurance,  in  any  way  whatsoever.     So  help  me-  God." 

§2074.  Copy  charter  of  company  to  be  filed.  And  before  any  license  -^JjfJ94' 
shall  issue,  the  applicant  shall  file  with  the  insurance  commissioner 
an  exemplified  copy  of  the  charter  of  each  company  with  which  he 
proposes  to  do  business  in  behalf  of  his  principals  or  employers, 
together  with  a  statement,  under  oath,  of  the  president  and  secre- 
tary of  every  such  company,  similar  to  that  described  in  section  2033. 
For  filing  certificates,  copies  of  charter,  and  for  all  other  services 
rendered  by  the  insurance  commissioner,  under  this  Article,  the 
broker  shall  pay  the  same  fees  as  are  required  of  insurance  compa- 
nies by  the  above-mentioned  Section,  and  the  commissioner  shall  be 
allowed  to  retain  for  his  compensation  the  same  proportion  thereof. 

§2075.  Commissioner  to  examine  statement.  It  shall  be  the  duty  of  ^ct^894' 
the  insurance  commissioner  to  examine  the  statements,  and  if  satis- 
fied that  the  same  are  correct,  that  the  company  is  solvent,  reliable, 
and  in  good  standing,  and  that  the  applicant  is  not  only  a  bona  fide 
resident  of  this  State,  but  a  fit  and  proper  person  to  exercise  the 
calling  of  an  insurance  broker,  he  shall  license  him  as  such,  desig- 
nating in  the  license  each  and  every  insurance  company  with  which 
he  is  authorized  to  contract  beyond  the  limits  of  this  State. 

§2076.  Cancellation  of  license.  Should  the  fact,  at  any  time,  come  Apctf07894' 
to  the  knowledge  of  the  insurance  commissioner  that  any  insur- 
ance company  designated  in  any  license  issued  by  him  is  not  solvent, 
reliable,  and  in  good  standing,  he  shall  revoke  and  cancel  the  license, 
in  so  far  as  it  authorizes  the  broker  to  contract  with  that  company; 
and  on  notice  from  the  commissioner,  it  shall  be  the  duty  of  the 
broker  to  whom  it  was  issued  to  present  it  forthwith  for  such  can- 
cellation, f 

§2077.  Broker  may  make  inspections,  surveys,  etc.  It  shall  be  lawful  ^ctf08894' 
for  every  duly  licensed  insurance  broker,  from  time  to  time,  so  long 
as  his  license  is  in  force,  to  make,  or  cause  to  be  made,  inspections, 
surveys,  diagrams,  and  descriptions  of  property  in  Georgia,  which 
he  may  be  employed  to  have  insured  beyond  the  limits  of  this  State, 
and  to  forward  the  same  to  any  insurance  company  specified  in  his 
license,  as  a  basis  for  contracting  with  such  company  for  insuring 
the  property;  and  in  case  of  loss  or  damage  after  the  insurance  is 
effected,  it  shall  be  lawful  for  such  loss  or  damage  to  be  adjusted 
and  paid  in  the  manner  and  by  the  means  usual  with  insurers  and 
the  assured  for  so  doing.  No  penalty  whatever  shall  be  incurred  by 
any  inspector,  adjuster,  or  other  person  for  participating  bona  fide 
in  these  transactions.  It  shall  also  be  lawful  for  any  such  broker 
to  forward  cash  premiums  or  installments,  premium  notes,  and  all 
documents  whatsoever  requisite  to  procure  and  keep  up  the  insurance 
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for  which  he  may  contract  under  the  authority  of  his  license,  and 
he  shall  incur  no  penalty  for  so  doing,  but  he  shall  do  nothing  as 
the  agent  or  representative  of  any  insurance  company,  nor  shall  any 
such  company  be  bound  by  his  acts;  the  true  intent  and  meaning 
of  this  law  being,  that  he  shall  act  alone  in  behalf  of  such  persons 
as  may  employ  him  to  procure  insurance,  or  to  renew  and  keep  up 
the  same,  to  afford  aid  in  collecting  loss  or  damage  covered  thereby. 
§2078.  Semi-annual  statements  to  be  filed  by  brokers.  Every  insur- 
ance broker  shall  file  with  the  Governor  semi-annual  statements  on 
the  first  day  of  January  and  July  each  year,  or  within  sixty  days 
thereof.  These  statements  shall  contain  a  full  and  accurate  report  of 
the  condition  on  the  thirtieth  day  of  June  and  thirty-first  day  of  De- 
cember then  next  preceding,  of  each  company  specified  in  the  broker's 
license.  They  shall  be  made  in  every  respect  like  those  described 
in  section  2033  of  this  Code,  and  shall  be  sworn  to  by  the  president 
and  secretary  of  the  company  to  which  they  relate,  and  the  broker 
shall  publish,  at  his  own  expense,  a  duplicate  thereof  in  a  newspaper 
of  general  circulation  in  this  State.  Failure  to  file  a  statement 
within  due  time,  or  to  publish  it,  shall  work  a  forfeiture  of  the 
broker's  license  in  so  far  as  it  relates  to  contracting  with  that  com- 
pany, and  the  insurance  commissioner  shall  revoke  and  cancel  it  ac- 
cordingly. 

Acts  1894,        82*079.    When  insurance  obtained,  statement  to  be  made.     Whenever 
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any  licensed  insurance  broker  shall  obtain  any  insurance,  he  shall 

at  once  make  to  the  insurance  commissioner  a  sworn  statement  of 
the  same.  His  books  shall  at  all  times  be  subject  to  the  inspection 
of  that  officer,  and  shall  be  produced  and  shown  to  him  whenever  re- 
quired. His  books  shall  set  forth  the  following  facts:  1.  The  exact 
amount  of  insurance  procured  for  each  and  every  person,  giving  the 
name  of  the  person.  2.  The  gross  premium  charged  thereon.  3.  The 
name  of  the  insurance  company.  4.  The  date  and  duration  of  the 
policy. 
Acts  1894,        82080.   Tax  on  qross  premiums.     Each  and  every  licensed  broker 
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shall  pay  into  the  treasury  of  this  State  the  same  tax  on  the  gross 
premiums  upon  all  policies  procured  by  him  as  insurance  companies 
authorized  to  do  business  here  are  required  to  pay. 
Acts  1894,  §2081.  Penalty  for  violation  of  this  Article.  Any  person  who  shall 
do,  or  attempt  to  do,  the  kind  of  business  provided  for  by  this  Article 
without  being  duly  licensed,  or  who  shall  continue  or  attempt  to 
continue  it  after  his  license  has  been  forfeited  or  revoked,  and  any 
licensed  insurance  broker  who,  after  failing  to  comply  with  any 
requirement  made  of  him  by  this  Article,  shall  apply  for,  or  pro- 
cure in  behalf  of  any  person  whatever,  any  insurance  on  property 
in  this  State  other  than  his  own  or  that  in  which  he  has  some 
insurable  interest,  shall  be  guilty  of  a  misdemeanor. 
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§2082.  Agreement  to  designate  person  to  be  served  in  case  of  suit.  Be-  Actsimt, 
fore  any  insurance  broker  shall  be  licensed  to  do  business  with  any  §4975." 
insurance  company  not  authorized  to  do  business  in  this  State,  the 
broker  so  applying  for  license  shall  file  with  the  insurance  commis- 
sioner a  statement  signed  by  the  president  of  such  insurance  com- 
pany, agreeing,  in  case  any  default  is  made  in  the  payment  of  any 
loss  on  any  policy  issued  by  such  company  on  property  located 
within  this  State,  and  suit  is  desired  to  be  instituted  by  the  policy- 
holder to  enforce  the  collections  on  said  policy,  the  company  will 
indicate  an  attorney  at  law  to  acknowledge  service  on  any  writ  that 
may  be  filed  in  the  county  of  the  insurer's  residence,  or  if  insured 
resides  out  of  the  State,  then  in  county  where  loss  occurs,  to  collect 
the  same,  and  will  submit  itself  to  the  jurisdiction  of  said  court: 
Provided,  however,  that  notice  of  loss  under  any  policy  contemplated 
under  this  Article  shall  be  mailed  by  registered  letter  to  home  office 
of  company  in  which  loss  occurs,  and  in  case  said  company  fails  to 
designate  its  attorney  on  whom  service  shall  be  perfected  in  case 
suit  on  said  loss  is  brought  within  ten  days  after  reception  of  said 
registered  letter,  then  service  shall  be  perfected  on  said  company  by 
publication  as  prescribed  by  the  general  law  of  the  State  where 
service  by  publication  is  necessary.  And  said  company  shall  file 
with  the  insurance  commissioner  an  agreement  to  abide  by  and 
accept  said  service  as  final,  before  being  allowed  to  place  a  policy  in 
this  State. 

§2083.  Failure  to  pay  judgment,  license  to  be  canceled.  Should  any  Actsi894, 
company,  having  issued  an  insurance  policy  or  policies  under  this 
Article,  fail  to  pay  any  final  judgment  obtained  in  this  State,  upon 
any  loss  or  damage  sustained  by  the  insured,  within  thirty  days 
after  the  rendition  thereof,  it  shall  be  the  duty  of  the  insurance 
commissioner  to  recall  and  cancel  the  licenses  of  all  brokers  to 
negotiate  and  place  insurance  with  such  company  on  property  in 
this  State. 

§2084.  Policy  must  show  company  has  no  agent  or  deposit  in  Georgia.  Actsi894, 
All  insurance  brokers  doing  business  in  this  State  under  the  pro- 
visions of  this  Article,  shall  have  printed  in  large  letters  across  the 
face  of  each  policy  the  following  words:  "This  company  has  no 
deposit  and  no  agents  in  Georgia."  Any  insurance  broker  violating 
this  provision  shall  have  his  license  to  do  business  in  this  State 
revoked  by  the  insurance  commissioner. 
7 
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POOLING. 

*pCt2068901'      §2085.    Unlawful  for  companies  to  make  contracts  affecting  competition. 

$58oo.  it  shall  be  unlawful  for  any  insurance  company  or  companies 
authorized  to  do  business  in  this  State,  or  the  agent  or  agents 
thereof,  to  make,  maintain,  or  enter  into  any  contract,  agreement, 
pool,  or  other  arrangement  with  any  other  insurance  company  or 
companies  licensed  to  do  business  in  this  State,  or  the  agent  or 
agents  thereof,  for  the  purpose  of,  or  that  may  have  the  tendency 
or  effect  of,  preventing  or  lessening  competition  in  the  business  of 
insurance  transacted  in  this  State.  And  when  it  shall  be  made  to 
appear  to  the  commissioner  of  insurance,  that  any  company  or  com- 
panies, agent  or  agents,  have  entered  into  any  such  contract,  agree- 
ment, pool  or  other  arrangement,  said  commissioner  shall  revoke 
the  license  issued  to  such  company  or  companies,  and  the  same  shall 
not  be  reissued  until  the  president  or  chief  officer  of  such  company 
or  companies  shall  file  an  affidavit  with  said  commissioner,  stating 
that  such  contracts,  agreements,  pools  or  other  arrangements  have 
been  annulled  and  made  void:  Provided,  that  nothing  in  this  Article 
shall  be  so  construed  to  prevent  any  insurance  company,  legally 
authorized  to  transact  business  in  this  State,  from  separately  sur- 
veying, inspecting  or  examining  the  premises  to  be  insured  by  and 
with  the  consent  of  the  owner,  for  the  purpose  of  bringing  about 
improvements  in  fire  protection,  so  as  to  lessen  the  cost  of  insurance 
by  reducing  rates. 

^.axJL90"1'  §2086.  Complaints  by  citizens  and  citation.  Any  citizen  of  this  State 
(whose  rates  of  insurance  have  been  increased,  or  who  has  been  re- 
fused insurance  at  reasonable  rates)  shall  have  the  right  to  file  a 
written  complaint  under  oath,  to  the  best  of  his  knowledge  and  be- 
lief, with  the  insurance  commissioner,  charging  any  company  or 
companies  authorized  to  do  business  in  this  State  with  a  violation 
of  the  preceding  section,  and  thereupon  it  shall  be  the  duty  of  said 
insurance  commissioner  to  issue  a  citation,  addressed  to  the  company 
or  companies  against  whom  said  complaint  is  made,  requiring  it  or 
them  to  be  and  appear  before  said  insurance  commissioner  at  a  time 
and  place  to  be  fixed  by  said  insurance  commissioner,  not  less  than 
twenty  nor  more  than  forty  days  from  the  date  of  the  filing  of  such 
complaint,  and  show  cause  why  their  license  should  not  be  revoked 
as  provided  by  the  preceding  section.  Said  citation  shall  be  served 
not  less  than  ten  days  from  the  date  of  filing  said  complaint,  by  the 
sheriffs  or  constables  of  said  State  in  the  same  manner  as  provided 
by  law  for  the  service  of  process  upon  insurance  companies. 
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§2087.  Practice  as  to  testimony,  etc.  For  the  purposes  of  the  pro- 
vision of  this  Article,  the  insurance  commissioner  shall  have  power 
to  administer  oaths,  issue  subpoenas  for  witnesses,  hear  testimony, 
issue  commissions  for  taking  testimony  by  interrogatories;  and  the 
party  or  parties  complaining,  and  the  company  or  companies  de- 
fending, shall  have  the  right  to  serve  notice  for  the  production  of 
books  and  papers,  under  the  same  rules  as  now  provided  by  law  for 
civil  actions  in  the  superior  courts. 

§2088.  Forum.  The  county  in  which  the  insurance  commissioner 
shall  fix  the  hearing  shall  be  the  loci  forum  of  said  hearing  or  trial. 
The  costs  and  fees  for  the  sheriff  or  constable,  witnesses,  and  the 
commissioners  taking  interrogatories,  shall  be  the  same  as  now  pro- 
vided by  law  for  similar  service  in  the  superior  courts  of  this  State, 
the  same  to  be  taxed  against  and  paid  by  the  par^y  or  parties  cast  in 
said  suit,  and  against  whom  said  insurance  commissioner  shall  find; 
for  which  costs  said  insurance  commissioner  is  hereby  authorized  to 
issue  execution  to  be  levied  and  collected  as  executions  from  the 
courts  of  this  State. 


SECTION  11. 

FIRE-INSURANCE    CONTRACTS. 

§2089.  (2794.)  Contract  of  fire-insurance.  The  contract  of  fire 
insurance  is  one  whereby  an  individual,  or  company,  in  consideration 
of  a  premium  paid,  agrees  to  indemnify  the  assured  against  loss  by 
fire  to  the  property  described  in  the  policy,  according  to  the  terms 
and  stipulations  thereof.  Such  contract,  to  be  binding,  must  be  in 
writing;  but  delivery  is  not  necessary  if,  in  other  respects,  the  con- 
tract is  consummated. 

When  delivery  to  the  agent  sufficient :  56  Ga.  340.  Where  the  policy  was  in 
hands  of  his  agent  for  him :  50  Ga.  412. 

Action  on  parol  renew  ah  of  insurance  policy  demurrable:  71  Ga.  478.  Not 
amendable  into  action  for  refusing  to  renew :  71  Ga.  478. 

Contract  of  insurance  must  be  in  writing:  51  Ga.  76;  91/478.  Need  not  be 
delivered:  91  Ga.  478. 

Alteration  of  the  contract  must  be  in  writing :  49  Ga.  567  ;  51/80 ;  54/289  ;  62/23. 
Where  company's  agent  verbally  permitted  insured  goods  moved  into  another 
building,  policy  not  vitiated :  94  Ga.  128. 

§2090.  (2795.)  Interest  of  assured.  To  sustain  any  contract  of 
insurance,  it  must  apppear  that  the  assured  has  some  interest  in  the 
property  or  event  insured,  and  such  as  here  presented  himself  to 
have.  A  slight  or  contingent  interest  is  sufficient,  whether  legal  or 
equitable,  and  several  having  different  interests  may  unite  in  pro- 
curing one  policy:  so  a  husband  or  parent  may  insure  the  separate 
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property  of  his  wife  or  child,  the  recovery  being  held  by  him  in 
trust  for  them ;  but  a  mere  expectation  of  an  interest  is  not  in- 
surable. 

What  is  an  insurable  interest :  42  Ga.  587  ;  63/669.  Very  slight  interest  suf- 
ficient :  53  Ga.  578 ;  58/254.  No  such  assignment  of  policy  before  the  fire : 
62  Ga.  197. 

Head  of  family  has  insurable  interest  in  homestead  property :  67  Ga.  11. 

Lessee,  placing  valuable  improvements  on  homestead  property  leased,  has 
insurable  interest,  and  alone  was  entitled  to  recover  for  loss  here:  76  Ga.  36. 

Partnership  has  no  insurable  interest  in  household  or  kitchen  furniture  or 
wearing  apparel  of  one  partner  and  his  wife:  94  Ga.  631. 

§2091.  (2796.)  Insuring  interest  of  another.  If  one  undertakes  to 
insure  the  interest  of  another,  it  must  be  done  by  his  consent,  or 
be  subsequently  ratified  by  him  ;  but  an  insurer  may  reinsure  to 
protect  himself  against  loss  on  his  contract. 

§2092.  (2797.)  Insurance  on  changing  property.  A  policy  of  in- 
surance may  be  made  to  cover  property  changing  daiiy  in  its  specific 
articles,  as  a  stock  of  goods. 

§2093.  (2798.)  Construction.  The  contract  of  insurance  should 
be  construed  so  as  to  carry  out  the  true  intention  of  the  parties. 

§2094.  (2799.)  Loss,  what  is.  A  loss  or  injury  may  occur  from 
fire  without  the  actual  burning  of  the  articles  or  property,  as  a 
house  blown  up  to  stop  a  conflagration,  or  goods  removed  in  immi- 
nent danger,  or  damage  by  water  used  to  extinguish  the  flames. 

§2095.  (2800.)  Loss  unknown  to  the  parties.  If  the  loss  has  already 
occurred,  and  both  parties  are  ignorant  of  it,  the  contract  is  valid; 
but  the  slightest  grounds  of  suspicion  known  to  the  insured  will 
vitiate  the  contract,  unless  made  known  to  the  insurer. 

Where  the  insurance  company  not  released :  45  Ga.  294,  297. 

§2096.  (2801.)  Diligence  by  assured.  The  assured  is  bound  to  or- 
dinary diligence  in  protecting  the  property  from  fire,  and  gross  neg- 
ligence on  his  part  will  relieve  the  insurer.  Simple  negligence  by  a 
servant,  or  the  assured,  unaffected  by  fraud  or  design  in  the  latter, 
will  not  relieve  the  insurer. 
$3533.  §2097.   (2802.)  Application,  good  faith.     Every  application  for  in- 

surance must  be  made  in  the  utmost  good  faith,  and  the  representa- 
tions contained  in  such  application  are  considered  as  covenanted  to 
be  true  by  the  applicant.  Any  variation  by  which  the  nature,  or 
extent,  or  character  of  the  risk  is  changed,  will  void  the  policy. 

This  provision  of  the  Code  referred  to :  53  Ga.  537,  549.  The  character  of  the 
variation  must  affect  the  risk :  58  Ga.  420,  425.  Not  to  state  he  is  insolvent 
and  that  there  are  judgments  against  him  is  no  violation  of  requirements  of 
this  section :  41  Ga.  660. 

Though  insurance  policy  refers  to  application  therefor  and  makes  it  a  part 
thereof,  former  admissible  without  latter,  when:  85  Ga.  751. 
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§2098.  (2803.)  Effect  of  misrepresentation.  Any  verbal  or  written  $3533- 
representations  of  facts  by  the  assured  to  induce  the  acceptance  of 
the  risk,  if  material,  must  be  true,  or  the  policy  is  void.  If,  how- 
ever, the  party  has  no  knowledge,  but  states  on  the  representation 
of  others,  bona  fide,  and  so  informs  the  insurer,  the  falsity  of  the  in- 
formation does  not  void  the  policy. 

Utmost  good  faith  required,  and  any  misrepresentation  affecting  the  risk 
avoids  the  policy :  41  Ga.  338,  366  ;  53/550.  Misstatement  to  have  effect  must 
be  material  and  affect  the  risk :  58  Ga.  420,  251. 

Applied  to  representation  by  assured  as  to  value  of  property :  68  Ga.  197. 

Where  insurer's  agent  examined  property  and  knew  value,  insurer  cannot 
claim  insured  for  too  much,  etc. :  68  Ga.  197. 

Question  as  to  whether  misstatement  is  material  is  one  for  jury :  80  Ga.  224. 

§2099.   (2804.)   Concealment.     A  failure  to  state  a  material  fact,  if  ^3534- 
not  done  fraudulently,  does  not  void;   but  the  willful  concealment 
of  such  a  fact,  which  would  enhance  the  risk,  will  void  the  policy. 

Section  cited  and  construed  :  58  Ga.  426. 

To  avoid  policy  for  false  swearing,  or  fraud,  scienter  essential  element  of 
proof :  74  Ga.  642. 

§2100.  (2805.)  Increasing  risk.  Any  change  in  the  property,  or 
the  use  to  which  it  is  applied,  without  the  consent  of  the  insurer, 
whereby  the  risk  is  increased,  voids  the  policy. 

Under  facts  here,  premises  were  "occupied"  at  time  of  fire,  within  meaning 
of  policy:  74  Ga.  642. 

Though  policy  stipulates  that  agent  cannot  waive  any  conditions,  allega- 
tion of  waiver  by  agent  "duly  authorized,"  not  demurrable:  94  Ga.  128. 

§2101.  (2806.)  Willful  misrepresentation  voids  policy.  Willful  mis- 
representation by  the  assured,  or  his  agent,  as  to  the  interest  of  the 
assured,  or  as  to  other  insurance,  or  as  to  any  other  material  inquiry 
made,  will  void  the  policy. 

But  the  misrepresentations  must  have  been  of  material  facts :  58  Ga.  251,  425. 
The  question  of  materiality  is  one  for  the  jury :  80  Ga.  224. 

§2102.   (2807.)  E feet  of  alienation.     An  alienation  of  the  property  $3608- 
insured,  and  a  transfer  of  the  policy,  without  the  consent  of  the  in- 
surer, voids  it;   but  the  mere  hypothecation  of  the  policy,  or  creating 
a  lien  on  the  property,  does  not  void. 

Not  such  an  alienation  of  the  property  as  would  defeat  recovery  in  the  pol- 
icy :  62  Ga.  519. 

A  sale  reserving  title  was  not  such  an  alienation,  under  terms  of  policy,  as 
would  vitiate  it :  94  Ga.  630. 

Deed  under  section  2771  of  Code  avoids  policy :  95  Ga.  792. 

§2103.  (2808.)  Transfer  to  one  of  several.  A  policy  issuing  to 
several,  may  be  transferred  to  one  of  the  assured  without  the  con- 
sent of  the  insurer. 
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§2104.  (2809.)  Partial  sale.  A  partial  sale-  of  property  insured, 
voids  the  policy  only  pro  tanto.  A  sale  not  fully  executed,  and  pos- 
session remaining  with  the  assured,  does  not  void. 

§2105.  (2810.)  Transfer  after  loss.  After  the  loss  occurs,  a  sale 
of  the  property  and  transfer  of  the  policy  does  not  affect  the  lia- 
bility of  the  insurer,  but  the  assignee  may  recover. 

May  assign  fire-insurance  policy  in  writing  to  creditor,  to  extent  of  the  debt, 
after  loss  occurs :  53  Ga.  359. 

§2106.  (2811.)  Or  by  operation  of  law.  A  transfer  of  the  property 
or  policy  by  operation  of  law,  or  under  the  order  of  the  court,  will 
confer  on  the  assignee  all  the  rights  of  the  assured. 

§2107.  (2812.)  Second  insurance.  A  second  insurance  on  the  same 
property,  unless  by  consent  of  the  insurer,  voids  his  policy. 

As  to  consent  to  new  insurance  to  insured  by  the  agent  of  insurance  com- 
pany :  40  Ga.  135.  Although  the  second  insurance  voidable  by  second  company : 
42  Ga.  456.  Agent  of  company  receiving  notice  of  prior  insurance  from  insured 
and  yet  issuing  the  policy,  not  void :  41  Ga.  660. 

Agent  who  issued  first  policy,  ceasing  to  represent  company,  without  in- 
sured's knowledge,  then  issuing  second  policy,  first  policy  avoided :  91  Ga.  717. 

Notice  of  intention  to  take  additional  insurance,  and  consent  by  agent, 
binds  insured :     91  Ga.  719. 

§2108.  (2813.)  Prescribing  regulations.  Every  insurer  has  a  right 
to  prescribe  regulations  as  to  notice  and  preliminary  proof  of  loss, 
which  must  be  substantially  complied  with  by  the  assured:  Provided, 
the  same  are  made  known  at  the  time  of  the  insurance,  and  are  not 
materially  changed  during  the  existence  of  the  contract.  An  abso- 
lute refusal  to  pay  waives  a  compliance  with  these  preliminaries. 

Limitation  by  stipulation  that  suit  for  loss  or  damage  shall  be  commenced 
in  twelve  months  from  the  time  the  loss  occurred  is  valid,  and  when  cannot  be 
waived:  55  Ga.  267.  A  paid-up  policy  according  to  agreement:  55  Ga.  Ill 
Acceptance  by  agent  of  premium  when  overdue,  waiver  of  forfeiture :  59  Ga. 
813 ;  57/469.  Conduct  of  company's  agent  here  waived  preliminary  proof  of 
loss:     62  Ga.  188. 

Absolute  refusal  by  insurer  to  pay  waives  preliminary  proof  of  loss  :  67  Ga. 
11 ;  68/197. 

Proofs  submitted  to  general  adjuster  of  foreign  insurance  company, 
engaged  in  the  particular   case,  sufficient:     67  Ga.  661. 

Refusal  to  pay  or  fix  liability  during  pendency  of  garnishments,  waives  pre- 
liminary proofs  of  loss  during  that  time:     67  Ga.  661;  68/197. 

In  action  on  insurance  policy,  affidavits  proving  death,  admissible  to  show 
requirement  of  preliminary  proof  complied  with :     85  Ga.  751. 

Though  policy  stipulates  that  proof  of  death  must  be  "direct  and  positive," 
circumstantial  evidence  alone  may  be  sufficient :     85  Ga.  751,  755. 

"New  York  Standard  Mortgagee  Clause,"  protecting  mortgagee  against 
mortgagor's  negligence,  does  not  dispense  with  proof  of  loss,  by  mortgagor 
primarily,  or  by  mortgagee :     94  Ga.  167. 

Declaration  alleging  compliance  may  be  amended  by  alleging  waiver  by 
refusal  to  pay  :     94  Ga.  785. 
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§2109.  (2814.)  Amount  of  recovery.  The  assured  may  recover  the 
full  amount  of  his  loss:  Provided,  the  same  is  within  the  amount 
insured.  If  he  has  several  policies  on  the  same  property,  the  re- 
covery from  each  company  will  be  pro  rata  as  to  the  amount  insured. 

Whole  loss  settled  under  six  policies,  insured  cannot  recover  on  seventh, 
its  liability,  if  any,  being  for  contribution  to  other  six :     88  Ga.  65. 

Where  floating  policy  did  not  cover  same  property  as  specific  policy,  no  con- 
tribution: 94  Ga.  359. 

§2110.  Valued  policy.  All  insurance  companies  shall  pay  the  f ull  Apctf11895, 
amount  of  loss  sustained  upon  the  property  insured  by  them:  Pro- 
vided, said  amount  of  loss  does  not  exceed  the  amount  of  insurance 
expressed  in  the  policy;  and  all  stipulations  in  such  policies  to  the 
contrary  shall  be  null  and  void:  Provided,  that  in  cases  of  losses  on 
stocks  of  goods  and  merchandise  and  other  species  of  personal  prop- 
erty changing  in  specifics  and  quantity  by  the  usual  customs  of 
trade,  only  the  actual  value  of  the  property  at  the  time  of  loss 
may  be  recovered:  Provided,  the  loss  does  not  exceed  the  amount 
expressed  in  the  policy. 

§2111.  (2815.)  Estimation  of  value.  The  value  of  property  is  to  be 
estimated  at  the  time  of  the  loss.  Contingent  profits  are  not  a  part 
of  such  value. 

As  to  how  value  of  house  insured  arrived  at :  58  Ga.  251. 

§2112.  (2816.)  Privilege  of  rebuilding .  The  privilege  of  rebuilding 
or  reinstating  the  property  must  be  reserved  in  the  policy,  or  it  does 
not  exist.  In  such  cases,  the  assured  has  no  claim  for  rents,  if  done 
within  a  reasonable  time,  nor  the  insurer  for  increased  value  from 
the  fact  of  new  and  more  valuable  materials. 

§2113.  (2817.)  Recovery  bach  by  insurer.  If,  after  payment  of  loss, 
the  insurer  discovers  evidence  to  show  himself  not  liable  on  the  policy, 
he  may  recover  back  the  money  in  an  action  for  money  had  and 
received. 

General  Note  on  Fiee-Insueanoe. — (See  notes  on  Corporations  generally,  at 
end  of  Chapter  1,  ante.)  List  of  articles  admitted  as  evidence  as  to  what  and 
how  much  was  lost  by  the  fire :  41  Ga.  660.  Bill  for  specific  performance :  55 
Ga.  111.  Agents  do  not  bind  insurance  company  where  act  outside  of  au- 
thority conferred  on  them :  50  Ga.  52.  When  parol  declaration  of  insurance 
agent  cannot  contradict  terms  of  a  written  contract  where  no  fraud,  accident 
or  mistake :  43  Ga.  423.  Waiver  of  forfeiture  by  insurance  agent :  57  Ga.  469. 
When  differences  to  be  settled  by  arbitration  does  not  prevent  suit  by  assured, 
and  as  to  what  conditions  binding  on  assured  :  51  Ga.  95.  Bill  for  fraud  in  an 
agent :  43  Ga.  583.  Where  no  cancellation  of  policy  before  loss :  45  Ga.  294. 
Landlord  insuring  building  did  not  vary  rights  or  liability  of  tenant :  39  Ga. 
471.  Objection  to  payment  of  loss  not  waiver  of  other  objections :  24  Ga.  97. 
Notice  of  prior  insurance  to  company's  agent,  waiver  of  that  condition  in 
policy :  41  Ga.  660.  Where  joint  action  against  several  companies  at  once :  53 
Ga.  442.     Damages  against,  for  failure  of  company's  agent  to  renew  policy : 
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53  Ga.  109.  Where  could  not  be  joint  suit  by  several  companies :  55  Ga.  674. 
Misrepresentation  by  company's  agent  concealing  a  fact:  58  Ga.  251.  What  is 
not  a  misrepresentation  :  42  Ga.  587.  Should  be  sued  where  principal  office  or 
agency  at  the  time :  54  Ga.  376. 

Policy  could  not  be  canceled  here  by  mutual  agent,  but  he  could  give  notice 
of  demand  for  cancellation  ;  as  to  character  of  demand:  66  Ga.  446,447. 

Magistrate's  certificate  of  loss,  not  conforming  to  requirements,  admitted 
to  rebut  badge  of  fraud,  when :  66  Ga.  446. 

Policy  stipulating  that  insured  should  keep  set  of  books  and  inventory,  and 
compliance  with  all  conditions  being  alleged,  plaintiff's  testimony  attacking 
said  stipulation  inadmissible :  79  Ga.  666. 

Policy  on  stock  of  goods,  etc.,  prohibiting  keeping  inflammable  substance  on 
premises,  not  avoided  here  by  keeping  some  kerosene,  etc. :  95  Ga.  604, 605. 
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§2114.  (2818.)  Contract  of  life-insurance.  An  insurance  upon  life 
is  a  contract  by  which  the  insurer,  for  a  stipulated  sum,  engages 
to  pay  a  certain  amount  of  money  if  another  dies  within  the  time 
limited  by  the  policy.  The  life  may  be  that  of  the  assured,  or  of 
another  in  whose  continuance  the  assured  has  an  interest. 

Life  of  another  insured,  where  forfeiture  by  failure  to  pay  premiums  before 
death:  8  Ga.  534.     Wife  insuring  husband's  life:  44  Ga.  119. 

Payment  of  premiums  on  policy  of  life-insurance  by  third  party  gives  him 
insurable  interest :  76  Ga.  272. 

§2115.  (2819.)  By  whom  taken.  Contracts  of  life-insurance  can 
be  taken  only  by  persons  or  corporations  specially  authorized  so  to 
do  by  law. 

§2116.  (2820.)  To  whom  to  be  paid.  The  assured  may  direct  the 
money  to  be  paid  to  his  personal  representative,  or  to  his  widow,  or 
to  his  children,  or  to  his  assignee;  and  upon  such  direction,  given 
and  assented  to  by  the  insurer,  no  other  person  can  defeat  the  same. 
But  the  assignment  is  good  without  such  assent. 

Where  son  insured,  payable  to  legal  representative  and  was  assets  for  pay- 
ment of  debts  and  distribution :  52  Ga.  458,  460.  Where  proceeds  paid  to 
widow  and  children  :  61  Ga.  654. 

Codified  from  13  Ga.  355 ;  obiter  dictum  that  assured's  creditors  might  reach 
policy  payable  to  wife,  not  codified  and  not  law:  75  Ga.  755. 

As  to  rights  of  creditors  of  assured  to  reach  proceeds  of  life-insurance,  policy 
payable  to  heirs  and  assigns  of  assured :  93  Ga.  752. 

§2117.  (2821.)  Law  of  fire-insurance  applicable.  The  principles 
before  stated  as  to  fire-insurance,  wherever  applicable,  are  equally 
the  law  of  life-insurance. 
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§2118.  (2822.)  Self -caused  death  releases  insurer.  Death  by  suicide, 
or  by  the  hands  of  justice,  either  punitive  or  preventive,  releases 
the  insurer  from  the  obligation  of  his  contract. 

Section  cited :  56  Ga.  340.  What  is  dying  by  his  own  hand  where  a  man 
died  from  an  overdose  of  laudanum  administered  by  himself:  41  Ga.  338. 
When  death  of  insured  produced  by  his  own  hand  voids  the  policy,  insanity: 
55  Ga.  103.  When  self-destruction  of  insane  person  not  suicide  so  as  to  avoid 
a  policy  of  life-insurance :  57  Ga.  533. 

§2119.  (2823.)  Time,  how  counted.  A  policy  of  life-insurance  runs 
from  midday  of  the  date  of  the  policy,  and  the  time  must  be  estima- 
ted accordingly,  if  the  policy  is  limited  to  a  specified  number  of  years. 

General  Note  on  Life  Insurance. — (See  notes  on  Corporations  generally,  at 
end  of  Chapter  1,  ante.) 

Notes  embraced  in  Code  of  1882 : 

Admission  ;  when  entry  on  back  of  application  signed  by  applicant  that  the 
party  was  mulatto,  was  no  admission  by  him  that  he  was:  39  Ga.  232. 

Agent,  where  exceeds  his  authority  and  powers:  56  Ga.  237;  50/57.  As  to 
powers  and  duties  of,  and  subagents :  57  Ga.  64. 

Application,  good  faith  required  in,  for  a  policy:  41  Ga.  338. 

Condition  precedent,  failure  to  pay  annual  premium  was,  which,  although 
the  war  prevented,  avoided  the  policy:  44  Ga.  119.  Where  proof  of  sixty 
days  notice,  to  recovery  after  death :  36  Ga.  429. 

Contract,  when,  or  receipt  not  binding  on  company  to  issue  a  policy: 
50  Ga.  48. 

Custom  cannot  vary  an  express  contract:  48  Ga.  601. 

Damages,  to  subject  to,  and  attorney's  fees,  demand  for  amount  due  sixty 
days  before  suit  and  refusal  to  pay  must  be  averred :  55  Ga.  475. 

Delivery  of  policy  to  agent  of  the  party  is  to  the  party :  56  Ga.  339. 

Hirer,  where  not  entitled  to  any  insurance  :  30  Ga.  87. 

Mutual  insurance,  on  ten  years  plan  :  50  Ga.  196. 

Parol  evidence  of  agent  before  policy  issued  will  not  be  received  to  con- 
tradict it:  43  Ga.  423. 

Policy,  when  not  entitled  to  a  paid-up:  50  Ga.  196. 

Premiums  due,  not  receivable  after  death  of  insured :  8  Ga.  534.  Failure 
to  pay,  avoiding  the  policy  :  50  Ga.  414;  8/534. 

Security  collateral,  assignment  of  policy  as,  to  creditor,  residue  after  pay- 
ment of  debt  went  to  his  widow :  13  Ga.  355. 

Suit  in  any  county  where  company  has  office  or  agency  where  the  matter 
occurred  :  55  Ga.  103. 

Waiver,  refusal  to  pay  is,  of  the  sixty  days  time  reserved  by  policy  within 
which  to  make  payment:  55  Ga.  103;  62/187.  By  agent,  of  forfeiture,  re- 
ceiving premiums  overdue :  57Ga.469;  59/813;  56/343;  54/640. 

War,  effect  of :  44  Ga.  119. 

Notes  from  decisions  since  Code  of  1882  : 

Accident-insurance,  accepting  a  "dare"  made  mutual  combat,  or  fight; 
no  liability  for  death  under  accident-policy  excepting  fighting:  87  Ga.  497. 
Whether  slayer  sane  or  not :  87  Ga.  497.  Meaning  of  word  "immediately"  in 
accident-policy,  which  insures  against  loss  of  time  from  business  from  acci- 
dent which  immediately  disables,  etc. :  91  Ga.  698. 

Cancellation,  recovery  for  wrongful  cancellation  of  policy,  not  reduced  be- 
cause of  benefits  enjoyed  by  assured  under  policy :  74  Ga.  51. 
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Premiums,  default  in  payment  of,  by  insured,  forfeits  policy  though  same 
transferred  to  insurer  as  collateral  security  for  debt :  76  Ga.  575.  Payment  at 
noon  on  day  of  maturity,  waived  by  custom  of  receiving  premiums  later  in  the 
day :  74  Ga.  51.  Conduct  of  insurer  here  operated  as  waiver  of  time  as  essence 
of  contract  as  to  payment  of  premiums :  62  Ga.  247.  Unpaid  over  six  months 
shows  purpose  to  abandon  policy,  though  usual  notice  not  received:  76Ga.575. 


SECTION  13. 

MARINE-INSURANCE . 

§2120.  (2824.)  Contract  of  marine-insurance .  A  contract  of  marine- 
insurance  is  one  by  which  a  person  or  corporation,  for  a  stipulated 
premium,  insures  another  against  losses  occurring  by  the  casualties 
of  the  sea. 

§2121.   (2825.)    Unlawful  commerce .    Prohibited  or  illegal  commerce, 
or  commerce  with  an  enemy,  or  goods  contraband  of  war,  are  not  the 
subjects  of  marine-insurance. 
$3991.  §2122.    (2826.)  Double  insurance.      Double  marine-insurance  may 

be  obtained  by  a  party  having  an  insurable  interest;  but  in  case  of 
loss,  he  can  recover  from  both  companies  only  the  full  value  of  such 
interest.  If  one  underwriter  pays  the  whole  amount,  he  is  entitled 
to  contribution  from  the  other. 

§2123.  (2827.)  Implied  warranty.  The  assured  impliedly  warrants 
that  the  ship  is  seaworthy,  and  shall  not  be  changed  except  from 
necessity,  and  that  she  shall  be  employed,  conducted  and  navigated 
with  reasonable  skill  and  according  to  law. 

§2124.  (2828.)  Illegal  voyage.  The  illegality  of  the  voyage,  whether 
known  to  the  assured  or  not,  renders  the  contract  void. 

§2125.  (2829.)  Deviation.  A  deviation  from  the  voyage,  if  volun- 
tary and  not  from  necessity,  voids  the  policy.  This  necessity  may 
arise  from — 

1.  Stress  of  weather. 

2.  Want  of  necessary  repairs. 

3.  Joining  convoy. 

4.  Succoring  ships  in  distress. 

5.  Avoiding  capture  or  detention. 

6.  Sickness  of  master  or  crew. 

7.  Mutiny  on  board. 

8.  Any  similar  cause  founded  upon  reason. 

§2126.  (2830.)  Perils  of  the  sea.  The  "perils  of  the  sea"  compre- 
hend all  those  misfortunes  to  which  goods  and  ships  at  sea  are  ex- 
posed from  earth,  air,  fire  or  water.  Loss  from  enemies  is  not 
included,  unless  expressly  named.  The  negligence  or  uhskillfulness 
of  masters  or  mariners  is  not  included  in  a  policy  on  the  ships  or 


107  SECOND  TITLE.— CHAP.  2,  ART.  4,  SEC.  13.      §§2127-2133 

Marine-insurance. 

goods  belonging  to  the  owners  of  the  vessel.  If  loss  occurs  to  third 
persons  therefrom,  the  underwriter  may  recover  from  the  owner  of 
the  ship  the  amount  paid  by  him. 

In  marine  risk,  what  proof  of  damages  by  partly  salt  and  partly  fresh 
water,  is  proof  of  damages  by  the  "perils  of  navigation"  :  55  Ga.  267.  Section 
cited  and  construed :  46  Ga.  655. 

§2127.  (2831.)  Continuance  of  risk.  Generally  the  risk  continues 
till  the  goods  are  delivered  on  shore  at  the  port  of  destination,  or  to 
others  by  direction  of  the  assured. 

§2128.  (2832.)  Increase  of  risk.  Any  change  by  which  the  risk  is 
increased  voids  the  policy. 

§2129.  (2833.)  Open  policy.  An  open  policy  is  where  the  amount 
of  the  interest  of  the  assured  is  not  fixed  by  the  policy,  but  is  left 
to  be  adjusted  in  case  of  loss;  such  policies  may  issue  in  blank  to  be 
filled  by  the  insured  as  new  risks  may  be  desired. 

§2130.  (2834.)  Value,  how  ascertained.  The  value  stated  in  a  policy 
is  always  subject  to  be  reduced  by  proof. 

§2131.  (2835.)  Former  rules  applicable.  The  rules  as  to  warran- 
ties, misrepresentations,  and  concealments,  are  the  same  in  marine 
as  in  fire  insurance. 

§2132.  Rights  of  owners  of  merchandise  on  vessels.  Whenever  any^ct^889, 
cotton  or  merchandise  on  any  vessel  loading  or  loaded  within  the 
waters  of  this  State  is  damaged  by  fire  or  water,  or  both,  while  within 
the  waters  of  this  State,  the  owners  or  insurers  of  such  cotton  or 
merchandise,  or  the  agents  of  either  or  any  of  them,  shall,  after 
having  given  a  satisfactory  bond  for  the  payment  of .  the  pro  rata 
share  of  said  cotton  or  merchandise  in  any  liability  for  salvage,  and 
in  the  expenses  of  general  or  particular  average,  and  after  having 
given  a  bond  to  hold  the  ship  harmless  against  the  liens  of  those 
holding  the  bills  of  lading  for  said  cotton  or  merchandise,  be  au- 
thorized to  take  possession  of  and  control  such  damaged  cotton  or 
merchandise,  and  use,  manage,  and  dispose  of  the  same  for  the  pro- 
tection of  the  interest  of  such  owners  or  insurers  in  such  property, 
any  law,  usage,  custom  or  anything  in  the  contract  of  affreight- 
ment with  the  owner,  master  or  agent  of  such  vessel  to  the  contrary 
notwithstanding:  Provided,  that,  as  between  the  owner  and  insurer, 
the  rights  and  powers  of  the  owner  shall  be  prior  and  superior  to  the 
rights  and  powers  of  the  insurer,  except  as  specially  stipulated  in  the 
contract  of  insurance. 

§2133.  Owner  or  master  of  vessel  must  care  for  damaged  property. 
Nothing  in  the  preceding  section  shall  be  construed  to  relieve  such 
owner  or  master  of  such  vessel  from  taking  proper  care  of  such  dam- 
aged property  in  the  event  the  owners  or  insurers,  within  a  reasonable 
time  after  such  damage,  fail  to  take  control  of  such  cotton  or  mer- 
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chandise,  and  nothing  herein  contained  shall  be  construed  to  relieve 
said  damaged  property  from  the  liability  imposed  by  existing  laws 
and  customs  to  contribute  its  proportion  to  the  expenses  accruing  up 
to  the  time  said  property  is  taken  possession  of  by  the  owner,  in- 
surer or  agent. 

General  Note  on  Marine-Insurance. — Waiver  by  the  company  :  41  Ga.  130. 
When  no  power  to  waive  :  56  Ga.  237. 


SECTION   14. 

MUTUAL    INSURANCE. 

§2134.  (2836.)  Contract  of  mutual  insurance.  The  contract  of  in- 
surance is  sometimes  upon  the  idea  of  mutuality,  by  which  each  of 
the  assured  becomes  one  of  the  insurers,  thereby  becoming  inter- 
ested in  the  profits  and  liable  for  the  losses;  without  a  charter, 
such  an  organization  would  be  governed  by  the  general  law  of  part- 
nership; when  incorporated,  they  are  subject  to  the  terms  of  their 
charter. 

A  life-policy  with  participation  in  profits,  where  entitled  to  a  paid-up 
policy  :  55  Ga.  111.  Where  proceeds  of  policy  by  Georgia  Masonic  Mutual  Life 
Insurance  Company  went  to  widow  and  children :  61  Ga.  654. 

Being  a  trust  fund,  statute  of  limitations  does  not  apply:  72  Ga.  373. 

Except  as  changed  by  charter,  equity  will  apply  general  law  of  partnership, 
in  respect  to  interest  in  and  division  of  profits :  72  Ga.  373. 

Interpretation  and  discussion  of  mutual  policy :  82  Ga.  478 ;  and  status  of 
members :  72  Ga.  373. 

Where  dismissal  of  action  upon  a  mutual  insurance  policy  on  demurrer,  was 
error :  87  Ga.  426.  Necessity  of  notice  of  assessments  ;  mutual  contrasted  with 
ordinary  life-policies :  87  Ga.  426. 

§2135.  (2887.)  By-laws.  The  rules  and  regulations  of  such  a 
company,  adopted  in  pursuance  of  the  charter,  become  a  part  of 
each  policy,  and  all  the  assured  are  presumed  to  have  notice  thereof. 
But  new  conditions  cannot  be  annexed  to  the  policy  after  it  is  issued, 
except  by  the  consent  of  the  assured. 

The  amended  by-law  did  not  invade,  impair  or  annex  any  conditions  to  the 
policy  :  52  Ga.  642. 

§2136.  (2838.)  Officers  agents  of  all.  The  officers  of  such  a  com- 
pany are  the  agents  of  all  the  assured,  and  to  the  extent  of  their 
misconduct  or  neglect,  shall  affect  each,  upon  the  general  principles 
governing  principal  and  agent,  except  as  to  the  transaction  of  making 
the  contract  of  insurance;  up  to  the  time  of  its  execution,  the  as- 
sured stands  as  a  third  party,  and  the  officer  issuing  the  policy  acts 
for  those  already  in  the  company. 

§2137.  (2839.)  Liability  for  reducing  funds.  If  a  mutual  insur- 
ance company,  by  dividends,  reduces  its  available  funds  below  the 
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point  of  remaining  able  to  meet  all  losses  occurring  on  policies  then 
in  existence,  the  directors  of  such  company  primarily,  and  the  par- 
ties receiving  the  dividends,  ultimately  and  pro  rata,  shall  be  liable 
individually,  jointly  and  severally,  for  the  amount  of  such  unpaid 
losses. 

§2138.  (2840.)  Stricter  good  faith  required.  A  stricter  good  faith 
as  to  representations  and  concealments,  should  be  required  in  mu- 
tual insurance  than  in  any  other  similar  contracts. 

Facts  did  not  authorize  rescission  for  alleged  fraud,  after  lapse  of  fifteen 
years :  82  Ga.  479. 

§2139.  (2841.)  Agencies  of  foreign  companies  to  be  licensed.  Agents 
of  all  foreign  insurance  companies  must  obtain  a  license  before  taking 
insurance  in  this  State,  under  the  penalties  and  in  accordance  with 
the  provisions  of  this  Code. 

General  Note  on  Mutual  Insurance. — Premium  money  on  mutual  life-pol- 
icy, retained  by  assured  as  loan,  bore  interest  to  maturity  of  policy :  82  Ga.  478. 

Sick  benefit  recoverable  only  on  complying  with  the  rules  of  the  association, 
as  to  furnishing  doctor's  certificate,  etc. :  70  Ga.  340. 

Stipulation  that  dividends  should  pay  interest  on  premium  loans,  was  not 
guaranty  that  they  would  pay  all  of  it:  82  Ga.  478. 


SECTION  15. 


DAMAGES. 


§2140.  (2850.)  Insurance  companies  shall  pay  damages,  when.  The  A^  ^g1872, 
several  insurance  companies  of  this  State,  and  foreign  insurance  §§3796> 3908- 
companies  doing  business  in  this  State,  in  all  cases  when  a  loss  oc- 
curs, and  they  refuse  to  pay  the  same  within  sixty  days  after  a  de- 
mand shall  have  been  made  by  the  holder  of  the  policy  on  which 
said  loss  occurred,  shall  be  liable  to  pay  the  holder  of  said  policy, 
in  addition  to  the  loss,  not  more  than  twenty-five  per  cent,  on  the  lia- 
bility of  said  company  for  said  loss;  also,  all  reasonable  attorney's 
fees  for  the  prosecution  of  the  case  against  said  company:  Provided, 
it  shall  be  made  to  appear  to  the  jury  trying  the  same,  that  the  re- 
fusal of  the  company  to  pay  said  loss  was  in  bad  faith. 

To  subject  to  damages  and  attorney's  fees  under  this  section,  a  demand 
for  amount  due  and  refusal  to  pay,  sixty  days  before  suit  brought,  must  be 
plainly  averred :  55  Ga.  476.  Where  no  evidence  to  justify  damages  under  this 
section  :  55  Ga.  110,  111.  Not  liable  to  pay  fees  of  opposing  counsel,  unless  re- 
fusal to  pay  be  in  bad  faith :  63  Ga.  205. 

Where  damages  for  bad  faith  were  properly  allowed  against  fire-insurance 
company :  74  Ga.  643.    Term  "bad  faith"  denned :  74  Ga.  220. 

Where  "bad  faith"  was  clearly  shown:  79  Ga.  93.  It  was  sufficiently  al- 
leged and  shown  that  defendant  was  foreign  insurance  company  doing  busi- 
ness in  Georgia ;  no  plea  to  jurisdiction  was  filed :  79  Ga.  94. 
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Ex  parte  affidavits  not  admissible,  to  illustrate  good  faith,  in  refusal  to  pay- 
policy:  85  Ga.  751. 

Probable  cause  negatives  imputation  of  company's  bad  faith:  85  Ga.  751. 

Statute  does  not  prescribe  any  particular  form  of  demand,  nor  does  it  say 
whether  it  is  to  be  written  or  verbal :  79  Ga.  93.  Demand  here,  sufficient:  79 
Ga.  93. 

In  determining  reasonable  attorney's  fees,  evidence  as  to  conditional  fees 
not  admissible,  it  not  appearing  that  contract  was  conditional:  85  Ga.  751. 

Evidence  as  to  services  which  might  be  rendered,  if  case  went  to  Supreme 
Court,  not  admissible  to  fix  fees:  85  Ga.  751. 

Death  of  insured  fairly  questionable,  damages  and  counsel  fees  not  assessed: 
85  Ga.  751. 

Eefusal  to  pay  not  excused  because  rumors  that  insured  was  not  dead :  85 
Ga.  751. 

Foreign  insurance  companies  doing  business  in  Georgia,  liable  under  this 
section :  85  Ga.  751. 


V 


SECTION  16. 

FIDELITY-INSURANCE. 


Acts  1887,        §2141.   Contract   of  fidelity -insurance.      The    contract    of    fidelity- 
$247.  insurance  contemplated  by  this  Article  is  one  whereby  a  fidelity- 

insurance  company,  or  such  other  corporation  or  company  as  may 
be  doing  a  fidelity-insurance  business  in  this  State,  for  a  stipulated 
sum  of  money  or  premium,  insures  against  loss  caused  by  the  defal- 
cation, default,  neglect  or  dishonesty  of  a  trustee,  officer  of  the  law, 
officers  of  court,  agents  or  other  employees,  and  such  other  per- 
sons as  may  be  required  to  give  bond,  or  guarantees  the  performance 
of  all  such  bonds  or  other  obligations  in  favor  of  the  insured  as 
individuals  now  do  under  the  law  who  sign  the  bond  of  all  such 
persons  as  sureties. 

§2142.    What  companies  may  become  sureties  on  bonds .     Any  fidelity- 
insurance   company,    or   such    other  corporation  or  company  that 
may   do    fidelity-insurance    business   in   this    State,     incorporated 
j      x  and  organized  under  the  laws  of   this   State,  or  any   other    State 

of  the  United  States,  or  a  foreign  state,  for  the  purpose  of  trans- 
acting business  of  fidelity-insurance,  which  has  a  paid-up  capital 
of  not  less  than  two  hundred  and  fifty  thousand  dollars,  and  which 
shall  have  complied  with  all  requirements  of  law  for  license  to 
and  transaction  of  business  by  such  companies  in  this  State,  may, 
upon  proper  proof  thereof  and  upon  production  of  evidence  of 
solvency  and  credit,  satisfactory  to  the  judge,  head  of  department, 
or  other  officer  or  officers  in  this  State  authorized  to  approve  and 
accept  bonds,  be  accepted  as  surety  upon  the  bond  of  any  person, 
company  or  corporation  required  by  the  laws  of  this  State  to  exe- 
cute bonds  in  lieu  of  any  surety  or  sureties  now  required  by  law; 
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any  such  fidelity-insurance  company,  or  other  companies  in  this 
State  doing  a  fidelity-insurance  business,  may  be  released  from  its 
liability  on  such  bonds  on  the  same  terms  and  conditions  as  are 
by  law  prescribed  for  the  release  of  individuals;  it  being  the  true 
intent  and  meaning  of  the  provisions  of  this  Article,  to  enable  the 
companies  and  corporations  doing  a  fidelity-insurance  business  to 
become  the  surety  on  all  bonds  required  by  law  to  be  taken,  with 
all  the  rights  and  subject  to  all  the  liabilities  of  individuals. 

§2143.  Estopped  to  deny  corporate  power.  Any  fidelity-insurance 
company,  or  other  corporation  or  company  doing  a  fidelity-insurance 
business  in  this  State,  which  shall  excute  any  bond  as  surety  under 
the  provisions  of  this  Article,  shall  be  estopped,  in  any  proceeding  to 
enforce  the  liability  which  it  shall  have  assumed  or  incurred,  to 
deny  its  corporate  power  to  execute  such  instrument  or  assume  such 
liability. 

§2144.  Venue  of  suits  on  such  bonds.  In  the  event  any  fidelity- 
insurance  company,  or  other  corporation  or  company  doing  a  fidelity- 
insurance  business  in  this  State,  shall  become  surety  on  any'  of  the 
bonds  or  obligations  mentioned  in  this  Article,  such  corporation  or 
company  shall  be  subject  to  be  sued  on  such  bonds  or  obligations  in 
the  county  of  the  residence  of  the  principal  in  such  bond  or  obliga- 
tion, and  service  may  be  perfected  on  said  corporation  or  company 
in  the  manner  prescribed  for  service  on  fire-insurance  companies 
doing  business  in  this  State:  Provided,  that  said  companies,  before 
beginning  business  in  this  State,  or  signing  any  bond,  shall  obtain  a 
license  from  the  comptroller-general,  which  license  shall  be  revoked 
if  said  companies  as  to  any  bond  as  to  business  in  this  State  shall 
begin  a  suit  in  the  United  States  courts  or  remove  or  cause  to  be 
removed  any  suit  thereto. 


SECTION   17. 

SUITS    AGAINST    INSURANCE    COMPANIES. 

§2145.   (3408.)   Suits  against  insurance  companies.     Whenever  anyActs]|6i, 
person  may  have  any  claim  or  demand  upon  any  insurance  company  1862;|j 
having  agencies,  or  more  than  one  place  of  doing  business,  it  shall  1878&-^ 
be  lawful  for  such  person,  or  persons,  to  institute  suit  against  said $$2057, 1899. 
insurance  company  within  the  county  where  the  principal  office  of 
such  company  is  located,  or  in  any  county  where  said  insurance 
company  may  have  an  agency  or  place  of  doing  business,  or  in-^any— • 
county  where  such  agency  or  place  of  doing  business  was  located  at 
the  time  the  cause   of   action  accrued,  or  the  contract  was  made 
out  of  which  said  cause  of  action  arose.  Lhu.-ikiARfi£.5 
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As  to  where  suit  brought  against  insurance  company  :  54  Ga.  376, 377.     This 
section  applies  to  foreign  insurance  companies :  55  Ga.  196. 

Acts  1890-1,      82146.     (3409.)     Service  on  non-resident,  assessment,  etc.,  insurance 

p.  75.  o  v  '  '  '  ' 

$$2057, 1899.  companies.  In  all  such  suits  service  shall  be  perfected  upon  such 
insurance  companies  by  leaving  a  copy  of  the  petition  or  writ  with 
the  agent  of  the  company,  if  any.  If  no  agent  should  be  in  the 
county,  then  at  the  agency  or  place  of  doing  business,  or  where  the 
same  was  located  at  the  time  such  cause  of  action  occurred,  or  the 
contract  made  out  of  which  the  same  arose.  In  suits  upon  any 
certificate  or  policy  issued  by  non-resident  religious  or  mutual 
aid  societies,  co-operative  or  assessment  life-insurance  companies  or 
societies,  service  upon  the  chief  executive  officer,  or  the  person  act- 
ing officially  for  or  as  such  chief  executive  officer  of  a  local  lodge  in 
this  State,  shall  be  sufficient  service  upon  such  societies  or  com- 
panies— officers  of  local  lodges  being  hereby  declared  agents  of  such 
non-resident  societies  or  companies,  and  such  local  lodges  agencies 
of  said  companies  or  societies. 

Stated :  37  Ga.  398.     Section  referred  to  and    construed :   55  Ga.   103-110. 
Service  on  the  agent  would  be  valid  service :  55  Ga.  196. 


ARTICLE  5. 


NAVIGATION    COMPANIES,    HOW    INCORPORATED. 

Acts  1894,  §2147.  How  incorporated.  All  corporate  powers  and  privileges  to 
navigation  companies  in  this  State  shall  be  issued  and  granted  by 
the  secretary  of  State,  upon  the  terms,  liabilities,  restrictions,  and 
subject  to  all  the  provisions  of  this  Article  and  the  Constitution  of 
this  State. 

Acts  1894,  §2148.  Petition,  contents,  by  ivhom  and  where  filed.  Any  number 
of  persons  not  less  than  five,  who  desire  to  be  incorporated  for  that 
purpose,  may  form  a  company,  but  before  receiving  a  certificate  of 
incorporation,  shall  first  file  a  petition  in  writing,  addressed  to  the 
secretary  of  State,  in  which  shall  be  stated  the  names  and  residences 
of  each  of  the  persons  desiring  to  form  said  corporation,  the  name  of 
the  navigation  company  they  desire  to  have  incorporated,  the  amount 
of  the  proposed  capital  stock,  the  number  of  years  it  is  to  continue, 
the  place  where  its  principal  office  is  to  be  located,  a  request  to  be 
incorporated  under  the  laws  of  this  State;  that  they  have  given  four 
weeks  notice  of  their  intention  to  apply  for  said  charter,  by  publica- 
tion of  the  petition  in  one  of  the  newspapers  in  which  the  sheriff's 
advertisements  are  published  for  said  county,  once  a  week  for  four 
weeks  before  filing  said  petition.  There  shall  be  annexed  to  the 
petition  an  affidavit,  made  by  at  least  three  of  the  persons  forming 
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said  company,  that  the  names  subscribed  are  the  genuine  signatures 
of  the  persons  named  therein,  and  that  the  facts  stated  in  the  petition 
are  true  to  the  best  of  their  knowledge,  information  and  belief.  Said 
petition,  thus  sworn  to,  shall  be  filed  in  the  office  of  the  secretary  of 
State,  who  shall  indorse  thereon  the  date  of  filing,  and  record  the 
same  in  a  book  to  be  kept  by  him  for  that  purpose,  which  shall  be 
open  to  the  inspection  of  the  public  at  all  times  during  the  office 
hours  of  the  secretary  of  State. 

§2149.   Certificate  of  incorporation.     When  said  petition  shall  have  ^ct|21894' 
been  filed  with  said  secretary,  he  shall  issue  to  said  company,  under 
the  great  seal  of  the  State,  the  following  form  of  certificate: 
To  all  to  whom  these  presents  may  come — Greeting  : 

Whereas,  In  pursuance  of  an  Act  of  the  General  Assembly  of 
Georgia,  approved  December  6th,  1894,  and  (naming  the  persons  who 
signed  the  petition)  having  filed  in  the  office  of  the  secretary  of 
State  a  certain  petition  seeking  the  formation  of  a  corporation  to  be 

known  as  (here  insert  corporate  name),  with  a  capital  stock  of  $ , 

for  the  purpose  of  owning,  constructing,  equipping,  maintaining, 
and  operating  vessels,  steamboats,  and  all  other  water-crafts  to  be 
engaged  in  navigation,  and  having  complied  with  the  statutes  in  such 
cases  made  and  provided;  therefore,  the  State  of  Georgia  hereby 
grants  unto  the  above-named  persons,  their  successors,  and  assigns, 

full  authority,  by  and  under  the  said  name  of  ,  to  exercise 

the  powers  and  privileges  of  a  corporation  for  the  purposes  above 
stated,  subject  to  the  provisions  of  Article  4  of  the  Constitution  of 
this  State,  and  all  laws  governing  such  navigation  companies  of 
force  at  the  date  of  the  granting  of  this  certificate,  or  that  may  here- 
after become  of  force,  either  by  constitutional  or  statute  law.  " 

In  witness  whereof,  these  presents  have  been  signed  by  the  secre- 
tary of  State,  and  to  which  is  annexed  the  great  seal  of  the  State  of 
Georgia,  at  Atlanta,  Georgia,  this day  of ,  18 — . 

§2150.  Incorporated.  Thereupon,  the  persons  who  signed  said  peti- 
tion, and  all  persons  who  shall  become  stockholders  in  such  com- 
pany, shall  be  a  corporation  by  the  name  specified  in  said  petition 
and  certificate,  and  shall  possess  the  powers  and  privileges  and  be 
subject  to  the  provisions  contained  in  this  Article.  Before  the  sec- 
retary of  State  shall  issue  said  certificate,  the  petitioners  shall  pay 
to  the  treasurer  of  the  State  a  fee  of  fifty  dollars. 

§2151.  Certificate  evidence  of  incorporation.  Before  the  secretary  of 
State  shall  issue  the  certificate,  he  shall  satisfy  himself  that  all  the 
requirements  of  this  Article,  anterior  to  the  filing  of  said  petition, 
have  been  substantially  complied  with,  and  any  certificate,  or  dupli- 
cate thereof,  issued  by  the  secretary  of  State,  shall  be  conclusive 
evidence  of  the  existence  of  such  corporation  in  all  the  courts  and 
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places  in  this  State,  and  of  a  compliance  with  all  the  requirements 
of  this  Article. 

§2152.  Stock,  subscriptions  for.  When  such  certificate  has  been 
issued,  the  persons  named  therein,  in  case  they  shall  not  have  sub- 
scribed for  the  entire  capital  stock,  may  open  books  of  subscription 
to  complete  the  subscription  to  the  capital  stock  of  said  company, 
in  such  manner  and  for  such  amount  per  share  as  they  may  deem 
proper  and  expedient,  and  receive  said  subscriptions  until  the  entire 
capital  stock  is  subscribed.  In  no  case  shall  said  capital  stock  be 
increased  except  as  hereinafter  provided. 

§2153.  Organization  of  company.  When  the  amount  of  capital 
stock  has  been  subscribed,  the  persons  named  in  said  certificate  of 
incorporation,  or  a  majority  of  them,  are  authorized  to  call  a  meet- 
ing of  the  stockholders  for  the  purpose  of  organization,  which  meet- 
ing shall  be  held  in  the  city  or  town  or  place  where  the  principal 
office  of  said  company  shall  be  located,  and  of  which  meeting  notice 
shall  have  been  given  as  herein  provided.  At  said  meeting,  at  which 
a  majority  of  stock  subscribed  shall  constitute  a  quorum,  there  shall 
be  elected  a  board  of  directors  of  not  less  than  five  nor  more  than 
seven  to  manage  the  affairs  of  said  company,  each  share  of  stock  to 
be  entitled  to  one  vote,  and  a  plurality  of  votes  cast  being  necessary 
to  elect.  The  persons  so  elected  shall  continue  in  office  until  re- 
lieved by  their  successors.  No  person  shall  be  a  director  in  said 
company  unless  he  be  a  stockholder,  and  a  majority  of  the  directors 
must  be  citizens  of  this  State.  The  board  of  directors  shall  select 
from  their  number  a  president,  and  may  elect  one  or  more  vice- 
presidents,  and  may  appoint  a  secretary,  treasurer,  and  such  other 
officers,  agents,  and  servants  as  they  may  deem  necessary.  The  reg- 
ular election  of  directors  shall  be  held  annually  at  the  principal 
office  of  said  company.  Vacancies  occasioned  by  death,  resignation, 
or  otherwise,  shall  be  filled  in  such  manner  as  shall  be  provided 
by  the  by-laws  of  the  company. 

§2154.  Subscriptions  to  stock,  how  paid.  The  directors  may  require 
the  subscribers  to  the  capital  stock  to  pay  the  amounts  variously 
subscribed  by  them,  in  such  installments  as  they  may  deem  proper, 
and  the  directors  may  receive  cash  or  property,  real  or  personal,  at 
the  agreed  value  thereof,  in  the  payment  of  such  installments.  If 
any  subscriber  shall  neglect  to  pay  any  installments  as  required  by 
resolution  of  the  board  of  directors,  the  directors  may  direct  suit  to 
be  brought  against  him  forthwith  for  the  amount  of  such  call,  or  may 
in  their  discretion,  after  thirty  days  notice  to  such  stockholder, 
cause  his  stock  to  be  put  up  and  sold  at  auction  to  the  highest  bid- 
der for  cash,  and  any  deficiency  in  the  sum  thus  realized  necessary 
to  make  the  amount  of  the  call  shall  be  made  good  by  the  delin- 
quent; any  surplus  over  the  amount  of  the  call  and  the  expenses  of 
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said  sale  shall  be  paid  over  to  him.  A  certificate  of  stock  shall  be 
issued  to  the  purchaser,  and  he  shall  stand  in  the  same  relation  to 
the  company  as  the  delinquent  would  have,  had  he  not  so  made 
default.  Such  sale  shall  be  in  the  city,  town,  or  place  where  the 
principal  office  of  the  company  is  located,  at  such  time  and  place 
as  the  directors  may  prescribe.  If  for  any  reason  it  is  not  practi- 
cable to  serve  such  delinquent  stockholder  with  notice  of  such  sale, 
personally  or  by  mail,  or  if  he  be  a  non-resident  of  this  State,  then 
notice  may  be  given  him  of  such  sale  by  publication  in  the  news- 
paper in  which  sheriff's  advertisements  are  published  in  the  county 
of  its  principal  office,  once  a  week  for  four  weeks  prior  to  the  date 
of  such  sale. 

§2155.  Stock,  personal  property,  how  transferred.  The  stock  in  said 
company  shall  be  deemed  personal  property,  and  shall  be  transfer- 
able in  such  manner  as  may  be  prescribed  by  the  by-laws  of  said 
companies. 

§2156.  How  increased.  In  no  case  shall  the  capital  stock  be  in-  Acts  1894, 
creased  except  by  a  vote  of  two-thirds  of  the  capital  stock  of  said 
corporation  represented  at  an  annual  or  special  meeting  of  stock- 
holders called  for  that  purpose,  and  after  not  less  than  ten  days 
notice  published  in  the  newspaper  in  which  the  sheriff's  advertise- 
ments are  published  in  the  county  of  its  principal  office.  The  stock 
may  be  voted  in  person  or  by  written  proxy. 

§2157.  Powers  of  corporation.     Said  company  shall  be  empowered:  Actsi894, 

1.  To  acquire,  purchase,  hold,  and  operate  all  such  real  and 
personal  property  as  may  be  necessary  or  convenient  for  the  main- 
tenance and  operation  of  its  said  business  and  to  accomplish  the 
purposes  of  its  organization. 

2.  To  convey  persons,  vessels,  and  other  property,  by  the  use  of 
steam,  sail,  or  other  means,  and  to  receive  compensation  therefor; 
and  to  do  all  other"  things  incident  to  a  general  navigation  business, 
including  the  right  to  tow,  assist,  and  rescue  vessels. 

3.  To  erect  and  maintain  convenient  buildings,  wharves,  docks, 
fixtures,  and  machinery  for  the  accommodation  and  use  of  their 
passengers,  freight,  and  other  business. 

4.  To  regulate  the  time  and  manner  in  which  passengers,  ves- 
sels, and  other  property  shall  be  transported,  and  the  compensation 
to  be  paid  therefor,  subject  to  any  existing  law  of  this  State  upon 
the  subject. 

5.  To  borrow  such  sum  or  sums  of  money,  at  such  rates  of  in-    ' 
teres t  and  upon  such  terms,  as  said  company  or  its  directors  may 
agree  upon,  and  may  execute  trust  deeds  or  mortgages,  or  both,  if 
in  their  judgment  the    occasion    may   require    it,  for  securing  the 
payment  thereof. 
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Acts  1894,  §2158.  Navigation  companies  heretofore  incorporated  may  acquire  ben- 
efits of  this  Article.  Any  navigation  company  that  has  been  already 
incorporated,  whether  by  the  General  Assembly  or  otherwise,  may 
amend  its  charter  by  adopting  the  provisions  of  this  Article,  or  by 
extending  the  time  of  expiration  of  its  original  charter  for  a  period 
not  exceeding  fifty  years;  and  when  it  has  so  amended  its  charter, 
it  may  retain  its  original  organization  and  the  same  amount  of  cap- 
ital stock  and  other  rights  and  privileges  provided  for  in  the  said 
original  charter,  except  the  right  of  exemption  from  taxation,  which 
may  not  be  in  conflict  with  this  Article  or  any  other  law  in  force  in 
this  State  relating  to  the  powers  and  privileges  of  such  corporations; 
and  such  amendments  shall  be  without  prejudice  to  any  of  the  prior 
rights  or  contracts  of  said  corporation.  The  provisions  of  this 
Article  may  also  be  adopted  by  any  person  or  persons  now  owning 
or  operating  a  navigation  business  in  this  State,  without  prejudice  to 
such  organization  as  they  may  have  already  effected,  and  without 
prejudice  to  their  existing  contracts  and  obligations.  Whenever 
any  navigation  company  desires  to  amend  its  charter,  or  any  person 
or  persons  desire  to  adopt  the  provisions  of  this  Article  as  above 
provided,  it  or  they  shall  file  a  petition  with  the  secretary  of  State, 
setting  forth  particularly  in  what  manner  it  is  desired  to  amend  its 
charter  or  adopt  the  provisions  of  this  Article.  When  such  petition 
is  filed,  the  secretary  of  State  shall  issue  to  said  company,  or  person 
or  persons,  under  the  great  seal  of  the  State,  a  certificate  setting 
forth  the  manner  in  which  the  charter  is  amended,  if  the  petition 
was  for  amendment;  or  if  the  petition  was  to  adopt  the  provisions 
of  this  Article,  then  a  certificate  setting  forth  that  said  persons  are 
a  body  corporate,  with  all  the  powers,  duties,  and  liabilities  of  this 
Article.  Before  said  certificate  shall  be  issued,  said  petitioner,  or 
petitioners,  shall  pay  to  the  treasurer  of  the  State  the  sum  of  twenty- 
five  dollars. 
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ARTICLE  6. 

RAILROADS . 

SECTION    1. 
INCORPORATION    AND    POWERS. 


DIVISION  1. 

METHOD    OF    INCORPORATION. 

§2159.   (1689  a.)    Corporate  powers  to  railroads  granted  by  secretary  Acts  m2, 
of  State.     All  corporate  powers  and  privileges  to  railroad  companies  isso-i', 
in  this  State  shall  be  issued  and  granted  by  the  secretary  of  State,  1882-8," 
upon  the  terms,  liabilities,  restrictions,  and  subject  to  all  the  pro-  ise. 
visions  of  this  Article  and  of  the  Constitution  of  this  State.     If  by  p.  40.' 
reason  of  interest  in  the  proposed  corporation  the  secretary  of  State  i89^  pp.  65, 
should  be  disqualified,  the  duties  required  to  be  performed  by  the 
secretary  of  State  shall  be  performed  by  the  comptroller-general. 

§2160.  Petition  for  incorporation,  to  contain. what.  Any  number  of  ^ct|7189'2» 
persons  not  less  than  ten,  who  desire  to  be  incorporated  for  that 
purpose,  may  form  a  company,  but  before  receiving  a  certificate  of 
incorporation,  shall  first  file  a  petition  in  writing,  addressed  to  the 
secretary  of  State,  in  which  shall  be  stated  the  names  and  residences 
of  each  of  the  persons  desiring  to  form  said  corporation;  the  name 
of  the  railroad  company  they  desire  to  have  incorporated  (but  in  no 
event  shall  the  name  selected  be  the  name  of  existing  railway  cor- 
porations in  the  State  of  Georgia);  the  length  of  said  road  as  near 
as  can  be  estimated;  the  general  direction  of  said  road;  the  coun- 
ties through  which  said  road  will  probably  run;  the  names  of  the 
principal  places  from  which  and  to  which  it  is  to  be  constructed; 
the  amount  of  the  proposed  capital  stock;  the  number  of  years  it 
is  to  continue;  if  the  capital  stock  is  to  consist  of  common  or  pre- 
ferred stock,  the  amount  of  each  class  and  the  rights  and  privileges 
of  the  latter  over  the  former;  the  place  where  its  principal  office  is 
to  be  located;  that  they  do  intend  in  good  faith  to  go  forward  with- 
out delay  to  secure  subscriptions  to  the  capital  stock,  construct, 
equip,  maintain,  and  operate  said  railroad;  a  request  to  be  incorpo- 
rated under  the  laws  of  this  State;  that  they  have  given  four  weeks 
notice  of  their  intention  to  apply  for  said  charter,  by  the  publication 
of  said  petition  in  one  of  the  newspapers  in  which  the  sheriff's  adver- 
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tisements  are  published,  in  case  there  is  a  newspaper  published  in 
said  county,  in  each  of  the  counties  through  which  said  proposed 
road  will  probably  run,  once  a  week  for  four  weeks  before  the  filing 
of  said  petition.  There  shall  be  annexed  to  said  petition  an  affidavit 
made  by  three  of  the  persons  forming  said  company,  that  the  names 
subscribed  are  the  genuine  signatures  of  the  persons  named  therein, 
and  that  the  facts  stated  in  the  petition  are  true  to  the  best  of  pe- 
titioner's knowledge,  information,  and  belief.  Said  petition  thus 
sworn  to  shall  be  filed  in  the  office  of  secretary  of  State,  who  shall 
indorse  thereon  the  date  of  the  filing,  and  record  the  same  in  a  book 
to  be  kept  by  him  for  that  purpose,  which  said  book  shall  be  open 
to  the  inspection  of  the  public  at  all  times  during  the  office  hours 
of  said  secretary  of  State. 

^pCtf91892'        §2161.  Form  of  certificate   to  be  issued.     When   said   petition   has 
been  filed  with  said  secretary,  he  shall  issue  to  said  company  under 
the  great  seal  of  the  State  the  following  form  of  certificate,  to  wit: 
"  To  all  to  whom  these  presents  may  come — Greeting: 

1  'Whereas,  In  pursuance  of  an  Act  of  the  General  Assembly  of 
the  State  of  Georgia,  approved  December  17th,  1892,  and  (naming  the 
persons  who  sign  the  petition)  having  filed  in  the  office  of  secretary 
of  State   a  certain  petition  seeking  the  formation  of  a  corporation 

to  be  known  as  (here  insert  name) ,  with  a  capital  stock  of  $ , 

for  the  purpose  of  constructing,  equipping,  maintaining,  and  oper- 
ating a  railroad  from to  ,  and  having  complied  with 

the  statutes  in  such  cases  made  and  provided;  therefore,  the  State 
of  Georgia  hereby  grants  unto  the  above-named  persons,  their  suc- 
cessors  and   assigns,    full   authority,  by  and  under  the  said  name 

of ,  to  exercise  the  powers  and  privileges  of  a  corporation  for 

the  purposes  above  stated,  subject  to  the  provisions  of  Article  4 
of  the  Constitution  of  this  State,  and  all  the  laws  governing  railroad 
companies  of  force  at  the  date  of  this  certificate  or  that  may  here- 
after become  of  force,  either  by  constitutional  or  statute  law,  or  by 
any  rules  and  regulations  of  the  railroad  commission  of  this  State, 
or  otherwise,  which  govern  and  control  the  operation  of  railroads  in 
this  State. 

"In  witness  whereof,  these  presents  have  been  signed  by  the  secre- 
tary of  State,  and  to  which  is  annexed  the  great  seal  of  the  State,  at 
Atlanta,  Ga.,  this day  of  ,  18 — ." 

Thereupon  persons  who  signed  said  petition  and  all  persons  who 
shall  become  stockholders  in  such  company  shall  be  a  corporation 
by  the  name  specified  in  said  petition  and  certificate,  and  shall  possess 
the  powers  and  privileges  and  be  subject  to  the  provisions  contained 
in  thi3  Article.  Before  ihe  secretary  shall  issue  said  certificate,  the 
petitioners  shall  pay  to  the  treasurer  of  the  State  a  fee  of  one 
hundred  dollars. 
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§2162.  Secretary  of  State  to  see  that  prerequisites  are  complied  with.  ^ct|91892' 
Before  the  secretary  of  State  shall  issue  the  certificate  mentioned  in 
the  preceding  section,  he  shall  satisfy  himself  that  all  of  the  require- 
ments of  this  Article  prior  to  the  filing  of  said  petition  have  been 
substantially  complied  with,  and  any  certificate  or  duplicate  thereof 
issued  under  this  Article  by  said  secretary  of  State  shall  be  conclu- 
sive evidence  of  the  existence  of  such  corporation  in  all  the  courts 
and  places  in  this  State,  and  of  a  compliance  with  all  the  require- 
ments of  this  Article.  When  such  certificate  has  been  issued,  the 
persons  named  therein,  in  case  they  shall  not  have  subscribed  for 
the  entire  capital  stock,  may  open  books  of  subscriptions  to  com- 
plete the  subscription  to  the  capital  stock  of  said  company,  in  such 
places  and  after  giving  such  notice  as  they  may  deem  expedient,  and 
may  from  time  to  time  receive  subscriptions  until  the  whole  capital 
stock  is  subscribed.  The  capital  stock  of  said  company  shall  be 
divided  into  shares  of  one  hundred  dollars  each,  and  in  no  case  shall 
said  capital  stock  be  increased  except  as  hereinafter  provided. 


DIVISION  2. 

ORGANIZATION   AND    CAPITAL    STOCK. 

§2163.  Meeting  for  organization.  When  the  amount  of  the  capital  ^pCtf01892' 
stock  has  been  subscribed,  the  persons  named  in  said  certificate  of 
incorporation,  or  a  majority  of  them,  are  authorized  to  call  a 
meeting  of  the  stockholders  for  the  purpose  of  organization,  which 
meeting  shall  be  held  in  the  city  or  town  in  which  the  principal  office 
of  said  company  shall  be  located  and  of  which  meeting  every  sub- 
scribing stockholder  shall  have  notice.  At  said  meeting  persons  hold-  Quorum- 
ing  a  majority  of  the  stock  subscribed  shall  constitute  a  quorum,  and 
there  shall  be  elected  a  board  of  directors  of  not  less  than  five  nor 
more  than  fifteen  to  manage  the  affairs  of  said  company.  Stock 
shall  be  represented  at  said  meeting  in  person  or  by  written  proxy, 
each  share  of  stock  being  entitled  to  one  vote,  and  a  plurality  of 
votes  cast  being  necessary  to  elect,  said  election  to  be  governed  by 
such  by-laws  as  said  company  may  prescribe,  and  the  persons  elected 
as  directors  to  continue  in  office  until  others  are  elected  to  fill  their 
places.  No  person  shall  be  elected  a  director  unless  he  be  a  stock-  Director, 
holder  owning  stock  in  his  own  name  and  a  majority  of  the 
directors  must  be  citizens  and  residents  of  this  State.  If  for  any 
reason  the  election  is  not  held  at  the  time  appointed,  the  same  may 
be  held  at  any  time  thereafter,  of  which  meeting  every  subscribing 
stockholder  shall  have  notice.  Notice  of  any  organization  meeting  Notice  of 
under  this  section  shall  be  given  by  a  notice  to  each  stockholder  in 
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writing,  stating  the  purpose  of  the  meeting,  served  upon  him  per- 
sonally or  by  depositing  said  notice  in  the  post-office,  postage  pre- 
paid, directed  to  him  at  the  post-office  nearest  his  usual  residence, 
at  least  ten  days  previous  to  the  meeting.     The  board  of  directors 

officers,  shall  select  from  their  number  a  president,  and  may  elect  one  or 
more  vice-presidents,  and  may  appoint  a  secretary,  a  treasurer,  and 
such  other  officers  and  agents  as  they  may  deem  necessary.  The 
regular  election  for  directors  shall  be  held  annually,  at  the  principal 
office  of  the  company.     Vacancies  occasioned  in  the  board  of  direc- 

Vacancies.  tora  by  death,  resignation  or  otherwise,  shall  be  filled  in  such 
manner  as  shall  be  prescribed  by  the  by-laws  of  the  company. 

pCt4o892'  §2164.  Construction  not  to  begin  until  stock  all  subscribed.  Said  rail- 
road company  shall  not  begin  the  construction  of  said  road  until  all 
of  the  capital  stock  specified  in  said  petition  has  been  subscribed. 

SpaTd.' how  The  directors  may  require  the  subscribers  to  the  capital  stock  to  pay 
the  amounts  variously  subscribed  by  them,  in  such  installments  as 
they  may  deem  proper,  and  the  directors  may  receive  cash  or  prop- 
erty, real  or  personal,  at  the  agreed  value  thereof,  in  the  payment  of 
such  installments.  If  any  subscriber  shall  neglect  to  pay  any  in- 
stallment as  required  by  resolution  of  the  board  of  directors,  the 

subs'crip-  directors  may  direct  suit  to  be  brought  against  him  forthwith  for 
the  amount  of  such  call,  or  may  in  their  discretion,  after  thirty 

^rstock6  days  n°tice  to  such  stockholder,  cause  his  said  stock,  after  such  ad- 
vertisement as  may  seem  to  them  proper,  to  be  put  up  at  auction  and 

Sstockf  so^  *°  ^ne  highest  bidder  for  cash,  and  any  deficiency  in  the  sum 
thus  received  necessary  to  make  the  amount  of  the  call,  shall  be 
made  good  by  the  delinquent;  any  surplus  over  the  amount  of  the 
call  and  the  expenses  of  the  advertisement  and  sale  shall  be  paid  to 
him.  A  new  certificate  of  stock  shall  be  issued  to  the  purchaser, 
and  he  shall  stand  in  the  same  relation  to  the  company  as  the  delin- 
quent would,  had  he  not  so  made  default.  Such  sale  shall  be  in  the 
city  or  town  where  the  principal  office  of  said  company  may  be  lo- 
cated, at  such  time  and  place  as  the  board  of  directors  may  prescribe. 

^ubscrib-  ^    ^or  any  reason  it  is    not  practicable  to  serve  such  delinquent 

er-  stockholder  with  notice  of  such  sale,  personally  or  by  mail,  or  if  he 

be  a  non-resident  of  the  State  of  Georgia,  then  notice  may  be  given 
him  of  such  sale  by  publication  in  any  newspaper  published  in  the 
town  or  city  where  the  principal  office  of  such  company  may  be  lo- 
cated, once  a  week  for  four  weeks  prior  to  the  date  of  such  sale.  The 
company  may  proceed  to  collect  from  delinquent  subscribers  by  sale 
of  the  stock  as  aforesaid,  by  suit,  or  by  either  or  both  of  said 
remedies. 

^fi!892'  §2165.  Stock  transferable.  The  stock  in  said  railroad  company  shall 
be  deemed  personal  property  and  shall  be  transferable  in  the  manner 
prescribed  by  the  by-laws  of  the  company,  and  no  share  shall  be 


121       SECOND  TITLE.— CHAP.  2,  ART.  6,  SEC.  1,  DIV.  3.      §§2166,  2167 


Corporate  powers  of  railroads. 


transferable  until  all  previous  calls  thereon  shall  have  been  fully  paid 
in.     All  property,  whether  real  or  personal,  of  any  stockholder  in  this  set°sc^told" 
State  shall  be  exempt  from  the  debts  or  liabilities  of  said  company,  fy[f°£f£" 
except  to  the  amount  of  the  unpaid  subscription  of  said  stockholder 
to  the  capital  stock  of  said  corporation.     In  no  case  shall  said  road^^^L 
be  bonded  or  capital  stock  increased  except  by  a  vote  of  two-thirds  ^g 
of  the  capital  stock  of  said  corporation  represented  at  an  annual  or 
a  special  meeting  of  stockholders  called  for  that  purpose,  and  after 
each  stockholder  has  been  notified  in  the  manner  prescribed  for  no- 
tifying stockholders,  and  in  addition  to  said  notice  there  shall  be 
published  in  some  newspaper  in  the  town  or  city  where  the  principal 
office  of  said  corporation  is  located,  once  a  week  for  four  weeks  prior 
to  the  time  of  holding  said  meeting,  a  notice  stating  that  at  said 
meeting  so  called  an  increase  of  the  stock  or  an  issuance  of  the 
bonds  of  the  road  would  be  considered,  either  or  both.     No  action 
contemplated  under  this  section  looking  to  an  increase  of  stock  or 
issuance  of  bonds  shall  be  legal  unless  there  shall  be  present  at  said 
meeting  a  majority  of  stock,  represented  in  person  or  by  written 
proxy. 


DIVISION  3. 

CORPORATE    POWERS    OF    RAILROADS. 

§2166.  Powers,  etc.,  to  determine  in  two  years,  unless  road  built  fifteen  A.ctsi892, 
miles.  All  the  powers  and  privileges  and  said  certificate  of  incorpo- 
ration of  said  railroad  company  shall  cease  and  determine  at  the 
expiration  of  two  years  from  the  date  of  said  certificate,  if  at  the  expi- 
ration of  said  two  years  said  company  has  not  constructed,  equipped, 
and  are  operating  the  same  for  at  least  fifteen  miles  of  said  road,  or 
the  entire  road  if  the  same  be  of  less  length  than  fifteen  miles.  The 
rights,  powers,  and  privileges  granted  said  corporation  shall  not  con- 
tinue for  a  longer  period  than  one  hundred  and  one  years,  unless  the 
same  be  continued  by  the  laws  of  force  at  the  expiration  of  said  one 
hundred  and  one  years. 

§2167.  Powers  of  such  roads.     Said  railroad  company  shall  be  em-Act4s31892' 
powered — 

1 .  To  cause  such  examinations  and  surveys  to  be  made  for  the  ^fo^and 
proposed  railroad  as  shall  be  necessary  to  the  selection  of  the  most  8urveys- 
advantageous  route,  and  for  such  purposes  to  be  empowered  by  its 
officers,    agents,  servants  or  employees  to  enter  upon  the  land  or 
water  of  any  person  for  that  purpose:  Provided,  that  said  company 

shall  be  responsible  for  all  damage  done  by  injury  to  property. 

2.  To  take  and  hold  such  voluntary  grants  of  real  estate  and  other  ^JJ5J3 
property  as  may  be  made  to  it,  to  aid  in  the  construction,  mainte-  Pr°Perty- 
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nance  and  accommodation  of  said  road,  but  the  real  estate  received 
by  voluntary  grant  shall  be  held  and  used  for  the  purpose  of  such 
grant  only. 

3.  To  acquire,  purchase,  hold,  and  use  all  such  real  estate  and 
other  property  as  may  be  necessary  for  the  construction  and  mainte- 
nance of  said  road,  and  the  stations,  wharves,  docks,  terminal  facili- 
ties, and  all  other  accommodations  necessary  to  accomplish  the  object 
of  said  corporation,  and  to  condemn,  lease  or  buy  any  land  neces- 
sary for  its  use. 

4.  To  lay  out  its  road  not  exceeding  in  width  two  hundred  feet,  and 
to  construct  the  same,  and  for  the  purpose  of  cuttings  and  embank- 
ments, and  for  obtaining  gravel  and  other  material,  to  take  as  much 
land  as  may  be  necessary  for  the  proper  construction,  operation,  and 
security  of  said  road;  or  to  cut  down  any  trees  that  may  be  in  danger 
of  falling  on  the  track  or  obstructing  the  right  of  way,  making  com- 
pensation therefor  as  provided  by  law. 

5.  To  construct  its  road  across,  along  or  upon,  or  to  use  any 
stream  of  water,  watercourse,  street,  highway  or  canal  which  the 
route  of  its  road  shall  intersect  or  touch:  Provided,  no  railroad  shall 
be  constructed  along  and  upon  any  street  or  highway  without  the 
written  consent  of  the  municipal  or  county  authorities,  and  when- 
ever the  track  of  any  such  road  shall  touch,  intersect  or  cross  any 
road,  highway  or  street,  it  may  be  carried  over  or  under,  or  cross  at 
a  grade  level  or  otherwise,  as  may  be  found  most  expedient  for  the 
public  good. 

6.  To  cross,  intersect,  or  join  or  unite  its  railroads  with  any  rail- 
road heretofore  or  hereafter  to  be  constructed,  at  any  point  in  its 
route,  or  upon  the  ground  of  any  other  railroad  company,  with  the 
necessary  turnouts,  sidings,  and  switches,  and  other  conveniences 
necessary  in  the  construction  of  said  road,  and  may  run  over  any 
part  of  any  railroad's  right  of  way  necessary  or  proper  to  reach 
its  freight-depot,  in  any  city,  town  or  village  through  or  near  which 
said  railroad  may  run,  under  the  limitations  hereinafter  named; 
but  in  crossing  another  railroad,  either  over,  under,  at  grade,  level 
or  otherwise,  it  shall  be  at  the  expense  of  the  company  making  the 
crossing,  and  in  such  way  and  manner,  at  the  time  of  construction, 
as  not  to  interfere  with  said  railroad  in  its  regular  travel  or  business. 

7.  To  take  and  convey  persons  or  property  over  their  railroads  by 
the  use  of  steam,  animals,  electricity  or  any  other  mechanical  power, 
and  to  receive  compensation  therefor,  and  to  do  all  things  incident 
to  railroad  business. 

8.  To  erect  and  maintain  convenient  buildings,  wharves,  docks, 
stations,  fixtures,  and  machinery,  within  or  without  a  city,  town  or 
village,  for  the  accommodation  and  use  of  their  passengers  and 
freight  business. 
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9.  To  regulate    the  time  and  manner  in   which   passengers  and  Tt^at^P°r" 
property  shall  be  transported,   and  the  compensation  to  be  paid  rates' etc- 
therefor,  subject  to  any  law  of  this  State  upon  the  subject,  or  any 

rule  or  regulations  governing  such  matters  by  the  railroad  commis- 
sioners of  this  State. 

10.  To  borrow  such  sum  or   sums   of    money,  at   such  rates  ofB^o™eyinS 
interest  and  upon  such  terms,   as  such  company  or  its  board  of 
directors  shall  deem  necessary  or  expedient,  and  may  execute  one 

or  more  trust  deeds  or  mortgages,  or  both,  if  the  occasion  may  re- 
quire, on  said  railroad  in  process  of  construction,  or  after  the  same 
has  been  constructed,  for  the  amounts  borrowed,  or  owing  by  such 
company.  Said  company  may  make  such  provisions  in  such  trust  ^J^s 
deed  or  mortgage  for  transferring  said  railroad  track,  depots, 
grounds,  rights,  privileges,  franchises,  immunities,  machine-houses, 
rolling-stock,  furniture,  tools,  implements,  appendages  and  appur- 
tenances used  in  connection  with  said  railroad  in  any  manner  then 
belonging  to  said  company,  or  which  shall  thereafter  belong  to  it,  as 
security  for  any  bonds,  debts  or  sums  of  money  secured  by  such 
trust  deeds  or  mortgages,  as  they  shall  think  proper;  and  all  such 
deeds  of  trust  and  mortgages  shall  be  recorded  as  is  provided  by  ^^ of 
law  for  the  record  of  mortgages  in  this  State,  in  each  county  sa§es- 
through  which  said  road  runs,  but  all  rights  to  borrow  money,  issue 
bonds  or  other  evidences  of  debt,  and  to  execute  trust  deeds  or 
mortgages  to  secure  the  same,  shall  be  exercised  within  the  limita- 
tions and  in  the  manner  which  shall  be  prescribed  by  the  law  of 
this  State. 

11.  In  case  of  sale  of  any  railroad  heretofore  incorporated  byJ^cial 
virtue  of  any  general  or  special  law,  or   which   may   hereafter  be  ^f^c- 
incorporated  by  virtue   of  this  Article,   or  any  part  thereof   con-  q^j.1C|1c^sby 
structed  or  in  course  of  construction,  or  by  virtue  of   any  trust  gaiesof 
deed,  or  any  foreclosure   of  any  mortgage  thereon,  or  any  judicial  railroads, 
sale,  the  party  or  parties  acquiring  titles  under  such  sales,  and  their     (  *    , 
associates,  successors  or  assigns,  shall  have  or  acquire  thereb}^,  and    /  /  ""*  t=>'. 
shall    exercise  and   enjoy  thereafter,    the   same  rights,  privileges, 

grants,  franchises,  immunities,  and  advantages  in  or  by  said  trust 
deed  enumerated  and  conveyed,  which  belonged  to  and  were  en- 
joyed by  the  company  making  such  deed  or  mortgage,  or  contract- 
ing such  debt,  so  far  as  the  same  relate  or  appertain  to  that  portion 
of  said  road  or  the  part  or  line  thereof  mentioned  or  described  and 
conveyed  by  said  mortgage  or  trust  deed  and  no  further,  as  fully 
and  absolutely  in  all  respects  as  said  railroad  company,  office- 
holders, shareholders,  and  agents  of  such  company  might  or  could 
have  had,  had  not  such  sale  or  purchase  taken  place:  Provided,  that 
nothing  in  this  Article  shall  be  construed  to  reserve  any  exemption 
from  taxation,  either   State,  municipal,  or  county,  or  any  special 
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rights,  privileges,  and  immunities  that  are  not  herein  authorized  to 
be  granted  to  each  and  all  railroads  alike,  in  conformity  with  the 
present  Constitution  of  Georgia. 

12.  Such  purchasers,  their  associates  or  assigns,  may  organize 
anew  by  filing  a  petition  with  the  secretary  of  State,  requesting 
to  be  substituted  for  the  original  petitioners  and  stockholders,  with 
all  their  powers,  rights,  privileges,  duties,  and  liabilities  under  this 
Article,  when  said  new  incorporators  may  proceed  anew  by  electing 
new  directors  as  provided  by  this  Article,  and  may  distribute  and 
dispose  of  stock,  and  may  conduct  their  business  generally  as  pro- 
vided by  this  Article,  and  such  purchaser  or  purchasers  and  their 
associates  shall  thereupon  be  a  corporation,  with  all  the  powers, 
privileges  and  franchises  conferred  by,  and  be  subject  to  the  pro- 
visions of  this  section.  But  no  debt,  trust  deeds,  mortgages  or 
other  liens  shall  be  made  or  created  by  the  first  railroad  company, 
or  by  the  purchasers,  except  on  the  terms  and  conditions  as  pre- 
scribed in  section  2165. 

§2168.  Purchasers,  how  incorporated.  The  application  for  incor- 
poration by  the  purchaser  or  purchasers  may  be  made  by  said  pur- 
chaser or  purchasers  alone,  or  with  such  associates  as  may  be  desired, 
and  the  petition  shall  set  forth  only  the  facts  showing  the  sale  and 
purchase  as  in  this  section  provided.  If  the  purchasers  desire  any 
additional  powers  not  contained  in  the  original  charter  of  the  rail- 
road company,  but  which  may  be  obtained  under  this  Article,  the 
said  petition  shall  set  forth  specifically  what  additional  powers 
are  so  desired.  The  petition  shall  be  verified  by  one  of  the  pur- 
chasers or  by  his  counsel.  When  the  petition  is  filed  as  aforesaid, 
the  secretary  of  State  shall  examine  the  same  and  issue  a  certi- 
ficate under  the  great  seal  of  the  State  in  the  form  prescribed, 
varied  to  suit  the  particular  case.  The  petitioners  shall  pay  to 
the  treasurer  of   the  State  a  fee  of   fifty  dollars  for   this  service. 

§2169.  Extensions  and  branch  roads.  Every  railroad  company  may 
extend  its  railroad  from  any  point  named  in  the  petition  for  char- 
ter, or  may  build  branch  roads  from  any  point  or  points  on  its  line 
of  road.  Before  making  any  such  extensions  or  building  any  such 
branch  roads,  said  company  shall,  by  resolution  of  its  board  of  di- 
rectors, to  be  entered  in  the  records  of  its  proceedings,  designate 
the  route  of  such  proposed  extension  or  branch,  and  advertise  same 
in  all  of  the  counties  through  which  said  extension  or  branch  road 
will  run  for  the  time,  and  in  the  manner  provided  by  section 
2160,  and  file  a  certified  copy  of  such  resolution  and  advertisements 
in  the  office  of  the  secretary  of  State,  which  shall  be  by  him  re- 
corded as  original  petitions  for  charters  are  filed,  and  said  company 
shall  pay  to  the  treasurer  of  the  State  for  the  same  a  fee  of  twenty- 
five  dollars  for  eacli   extension    or   branch    road.     Thereafter   said 
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railroad  shall  have  the  right,  within  one  year  from  the  filing  of  said 
resolution  with  said  secretary,  to  begin  the  construction  and  equip- 
ment of  said  branch  or  extension,  and  if  they  fail  to  construct  as 
much  as  twenty  miles  within  two  years,  or  complete  the  same  if  it 
be  less  in  length  than  twenty  miles,  the  powers  and  privileges  to  do 
so  shall  cease  and  determine.  For  the  purpose  of  such  extension  or 
branch  road  said  company  shall  have  all  the  rights  and  privileges  of 
condemning  rights  of  way  or  acquiring  the  same,  provided  for  con- 
structing and  building  the  main  line.  All  the  provisions  of  this 
Article  relative  to  the  issuance  of  stocks  and  bonds  on  the  road 
authorized  under  the  original  petition  for  incorporation  shall  be  ap- 
plicable to,  and  control  the  issuance  of  stocks  and  bonds  on  said 
proposed  extensions. 

§2170.  Disputed  right  of  way,  etc.  In  the  event  any  company  does  Act|51892' 
not  procure  from  the  owner  or  owners  thereof,  by  contract,  lease  or§4657- 
purchase,  the  title  to  the  lands  or  right  of  way  or  other  property 
necessary  or  proper  for  the  construction  or  connection  of  said  rail- 
road and  its  branches  or  extensions,  or  its  depots,  wharves,  docks  or 
other  necessary  terminal  facilities,  necessary  or  proper  for  it  to  reach 
its  freight  or  passenger  depot,  in  any  city,  town  or  village  in  the 
State,  as  hereinafter  provided,  said  corporation  may  construct  its 
railroad  over  any  lands  belonging  to  other  persons,  or  over  such 
rights  of  way  or  tracks  of  other  railroads  as  aforesaid,  upon  paying 
or  tendering  to  the  owner  thereof,  or  to  his  or  her  or  its  legally 
authorized  representative,  just  and  reasonable  compensation  for  said 
lands  or  said  right  of  way.  When  the  compensation  is  not  other- 
wise agreed  upon,  it  shall  be  assessed  and  determined  in  the  manner 
provided  in  this  Code. 

§2171.  Change  of  general  direction  and  route.  Said  railroad  com- Aets  1892> 
pany  shall  have  the  power  to  change  the  general  direction  and  route 
of  said  railroad  from  that  stated  in  the  original  petition,  by  a  two- 
thirds  vote  of  the  capital  stock  of  said  corporation  represented  in 
person  or  by  written  proxy  at  any  annual  or  special  meeting  of  the 
stockholders  of  said  corporation,  and  when  the  same  is  so  changed, 
shall  have  the  right  and  power  to  enter  upon,  condemn  rights  of 
way,  and  construct  said  road  on  the  new  or  changed  line  as  they  had 
on  the  original  line;  but  no  change  shall  be  made  in  any  town  or 
city  after  the  road  has  been  constructed,  without  the  consent  of  such 
town  or  city  expressed  through  its  proper  authorities,  and  in  case 
the  route  is  changed  after  grading  is  commenced,  compensation  shall 
be  made  to  all  persons  owning  lands  on  the  original  route  which  have 
been  injured  by  such  grading  or  other  work  on  such  original  route. 
If  no  agreement  can  be  made,  such  amounts  are  to  be  ascertained  in 
the  method  provided  for  condemning  right  of  way. 
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Acts  1892,        82172.   Crossings.     And  in  all  cases  when  said  railroad  shall  cross 

p. 49.  . 

a  highway  and  the  cutting  shall  make  a  change  in  the  line  of  any 
such  highway,  or  a  change  is  desirable  with  a  view  to  more  easy 
ascent  or  descent,  the  said  company  may  take  such  additional  lands 
for  the  construction  of  such  highways  upon  a  new  line  as  may  be 
deemed  requisite  by  the  directors,  under  the  mode  provided  for  con- 
demning right  of  way  and  other  property. 

Act*91892'  §2173.  Contracts  to  connect,  merge  or  consolidate  with,  or  purchase,  etc., 
other  companies.  Said  railroad  company  shall  have  the  power  to 
make  contracts  with  any  railroad  company  which  has  constructed 
//)  Z^^01  shall  hereafter  construct  any  railroad  within  this  State  or  any 
\Atf$  »^\lZ  other  State,  that  will  enable  said  company  to  run  their  roads  in  con- 
'fl$*  *  nection  with  each  other,  and  merge  their  stocks,  or  to  consolidate 

with  any  such  company  within  or  without  this  State,  or  to  lease  or 
purchase  the  property  of  any  other  such  company  and  hold,  use,  and 
occupy  the  same  in  such  manner  as  they  may  deem  most  beneficial 
to  their  interest:  Provided,  that  no  railroad  shall  purchase  a  compet- 
ing line  of  railroad,  or  enter  into  any  contract  with  a  competing 
line  of  railroad  calculated  to  defeat  or  lessen  competition  in  this 
State;  and  any  violation  of  this  section  shall  subject  the  corpora- 
tion to  all  the  penalties  incident  to  such  violation  of  the  law. 

Acts  1892,  §2174.  Own  and  operate  steamboats.  Such  companies  may  build, 
construct,  and  run  as  part  of  their  corporate  property  such  number 
of  steamboats  or  vessels  as  they  shall  deem  necessary  to  facilitate 
the  business  operations  of  such  company  or  companies. 

Actsgi892,  §2175.  Custody  of  books.  The  secretary  or  other  officer  or  agent  of 
said  company  who  is  the  custodian  of  the  books,  records,  papers  or 
other  property  of  said  company,  shall  keep  the  same  in  his  possession 
at  all  times  during  business  hours;  have  the  same  ready  to  be  exhib- 
ited to  any  officer,  director  or  committee  of  stockholders  of  said 
company,  and  furnish  them  or  either  of  them  with  transcripts  from 
the  records  of  proceedings  of  the  board  of  directors  under  his 
official  hand  and  seal,  on  the  payment  to  him  of  the  same  fee  as 
that  provided  by  law  for  the  clerk  of  the  court  for  transcripts  from 
the  records  of  his  office,  and  the  said  secretary  shall,  on  resigning  his 
office  or  otherwise  vacating  the  same,  make  over  all  such  books, 
records,  papers  and  all  other  property  of  the  corporation,  which  are 
in  his  possession,  to  his  successor  in  office,  or,  when  no  successor  has 
been  appointed  or  elected,  to  the  board  of  directors,  if  any,  or  to  the 
person  or  persons  appointed  by  the  stockholders  of  such   company. 

Acts  1895,  §2176.  Location  and  terminal  approach.  Said  railroad  company  in 
selecting  the  route  of  the  same  from  and  to  where  said  road  is  to  be 
built,  and  in  selecting  the  general  route  and  in  constructing  said 
road,  if  another  railroad  is  already  constructed,  or  route  selected 
and  chartered  between  said  points,  the  general  direction  and  loca- 
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tiou  of  the  railroad  shall  be  at  least  ten  miles  from  the  railroad 
already  constructed  or  laid  out  and  selected  to  be  constructed;  but 
this  section  shall  not  be  construed  to  refer  to  any  point  within  ten 
miles  of  either  terminus,  or  to  prevent  said  roads  from  running  as 
near  to  each  other  for  the  first  ten  miles  from  either  terminus  as  the 
interest  of  such  company  building  the  new  route  may  dictate:  Pro- 
vided, however,  that  whenever  the  conditions  imposed  by  this  section 
are  impracticable  by  reason  of  the  physical  conformation  of  the 
country  surrounding  any  initial  or  terminal  point,  or  by  reason  of 
the  number  of  railroads  centering  in  an  initial  or  terminal  point,  * 
and  the  railroad  companies  interested  fail  to  agree,  then  and  in  that 
case  this  section  shall  not  apply;  but  in  all  such  cases  the  location 
of  such  proposed  new  railroad  with  reference  to  initial  or  terminal 
points  shall  be  made  and  fixed  under  the  order  and  by  direction  of 
the  railroad  commission  of  this  State,  which  shall  locate  said  new 
railroad  on  such  a  route  as  may  be  found  practicable,  and  as  will 
the  least  interfere  with  existing  lines  :  Provided  further,  that  the 
power  herein  given  to  the  railroad  commission  shall  only  extend  to 
fixing  and  providing  the  location  by  which  any  new  railroad  may 
have  access  to  either  of  its  terminal  points,  and  nothing  herein  shall 
be  so  construed  as  to  otherwise  change  the  general  policy  of  this 
State,  which  requires  the  general  direction  and  location  of  railroads 
sought  to  be  constructed,  to  be  ten  miles  from  a  railroad  already 
constructed. 

§2177.  Exercise  of  franchises,  etc.,  in  other  States.  Said  railroad  Acts  1892, 
company  may  exercise  all  its  rights,  franchises,  and  privileges  in  any 
other  State  or  Territory  of  the  United  States,  under  and  subject  to 
the  laws  of  the  State  or  Territory  where  it  may  exercise  or  attempt 
to  exercise  the  same,  and  may  accept  from  any  other  State  or  Terri- 
tory, and  use  any  other  additional  power  and  privilege  applicable  to 
the  carrying  of  persons  and  property  by  railway,  steamboats,  and 
ships  in  said  State,  Territory,  or  the  high  seas,  or  otherwise  appli- 
cable to  the  operations  of  said  company  as  herein  provided. 

§2178.  Privileges  granted  to  railroad  companies  already  incorporated.  Actsi892, 
Any  railroad  company  that  has  been  already  incorporated,  whether 
by  act  of  the  General  Assembly  incorporating  the  same  by  name  or 
under  the  provisions  of  the  general  railroad  law  of  the  State,  and 
whether  organized  or  not,  is  hereby  declared  to  be  a  legal  and  subsist- 
ing corporation  under  the  laws  of  Georgia,  and  may  amend  its  charter 
either  by  adopting  the  provisions  of  this  Article  or  by  extending  the 
time  of  expiration  of  its  original  charter  for  a  period  of  fifty  years, 
and  when  it  so  amends  its  charter  it  may  retain  its  original  organi- 
zation and  the  same  amount  of  capital  stock  provided  for  in  its 
original  charter,  and  any  other  powers  and  privileges,  except  exemp- 
tion from  taxation,  granted  in  its  original  charter,  which  may  not 
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be  in  conflict  with  this  Article  or  any  other  act  relating  to  the 
powers  and  duties  of  railroad  companies,  and  such  amendments 
shall  be  without  prejudice  to  any  of  its  prior  rights  or  contracts; 
and  the  provisions  of  this  Article  may  also  be  adopted  by  any  per- 
son or  persons  now  owning  or  operating  a  railroad  in  this  State, 
without  prejudice  to  such  organization  as  they  may  have  already 
effected,  and  without  prejudice  to  their  existing  contracts  and  obli- 
gations. Whenever  any  railroad  company  desires  to  amend  its 
charter,  or  any  person  or  persons  desire  to  adopt  the  provisions  of 
this  Article  as  above  provided,  it  or  they  shall  file  a  petition  with 
the  secretary  of  State,  setting  forth  particularly  in  what  manner  it 
is  desired  to  amend  or  adopt  the  provisions  of  this  Article.  When  such 
petition  is  filed,  the  secretary  of  State  shall  issue  to  said  company  or 
persons,  under  the  great  seal  of  the  State,  a  certificate  setting  forth 
the  manner  in  which  said  charter  is  amended,  if  the  petition  was 
for  amendment;  or  if  the  petition  was  to  adopt  the  provisions  of 
this  Article,  then  a  certificate  setting  forth  that  said  persons  are  a 
body  corporate  with  all  the  powers,  duties,  and  liabilities  of  this 
Article.  Before  said  certificate  shall  issue,  said  petitioner  or  peti- 
tioners shall  pay  to  the  treasurer  of  the  State  the  sum  of  fifty 
dollars. 
Acts^i892,  §2179.  Sale,  etc.,  to,  or  consolidation  with,  other  companies.  Any 
railroad  company  incorporated  under  the  provisions  of  this  Article 
.  shall  have  authority  to  sell,  lease,  assign  or  transfer  its  stock,  prop- 
/  SyQ  erty,  and  franchises  to,  or  to  consolidate  the  same  with,  those  of 

yh  any  other  railroad  company  incorporated  under  the  laws  of  this  or 
any  other  State  or  of  the  United  States,  whose  railroad  within  or 
without  this  State  shall  connect  with  or  form  a  continuous  line  with 
the  railroad  of  the  company  incorporated  under  this  law,  upon  such 
terms  as  may  be  agreed  upon;  and  conversely  any  such  corporation 
organized  under  the  provisions  of  this  Article  may  purchase,  lease, 
consolidate  with,  absorb  and  merge  into  itself  the  stock,  property 
and  franchises  of  any  other  railroad  company  incorporated  under 
the  laws  of  this  or  any  other  State  or  the  United  States,  whose  rail- 
road within  or  without  this  State  shall  connect  with  or  form  a  con- 
tinuous line  or  system  with  the  railroad  of  such  company  incorpo- 
rated under  this  law,  upon  such  terms  as  may  be  agreed  upon.  And 
it  shall  be  lawful  for  any  railroad  company  or  corporation  now  or 
hereafter  formed  by  the  consolidation  of  one  or  more  railroad  com- 
panies, or  corporations,  organized  under  the  laws  of  this  State,  or 
under  the  laws  of  this  State  and  any  other  States,  with  one  or  more 
companies  or  corporations  organized  under  the  laws  of  any  other 
State,  or  under  the  laws  of  this  and  other  States,  to  issue  its  bonds 
and  stock  as  provided  for  in  this  Article,  in  such  amounts  as  they 
may  deem  necessary  for  the  purpose  of  paying  or  exchanging  the 
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same  for  or  retiring  any  bonds  or  stocks  theretofore  issued  by  either 
of  the  said  companies,  or  corporations,  so  merged,  purchased  or 
consolidated,  or  for  any  other  purpose,  and  to  the  amount  author- 
ized by  the  laws  of  the  State  under  which  either  of  said  companies, 
or  corporations,  so  consolidated  was  organized,  and  to  secure  the 
same,  in  case  of  bonds,  by  mortgages  or  trust  deeds  upon  its  real  or 
personal  property,  franchises,  rights  and  privileges,  whether  within 
or  without  this  State:  Provided,  that  no  railroad  company  shall 
make  any  contract  under  the  provisions  of  this  section  with  any 
other  railroad  company  which  is  a  competing  line,  that  is  calculated 
to  defeat  or  lessen  competition  in  this  State  or  to  encourage 
monopoly. 

General  Note  on  Divisions  1-3. — Superior  court  not  authorized  to  grant 
charters  to  railroads :  93  'Ga.  53.  Where  even  though  special  railroad  charter 
unconstitutional  as  conflicting  with  general  law  for  incorporating  railroads, 
yet  company  was  a  de  facto  corporation,  could  acquire  property  and  contract 
debts:  94  Ga.  306. 

Mortgage  bond  may  bind  after  acquired  property :  94  Ga.  306. 


DIVISION  4. 

STREET-RAILROADS. 

§2180-  Street-railroads,  how  incorporated.  All  the  provisions  of  theActsi894, 
preceding  Divisions  shall  govern  in  the  incorporation,  control,  and 
management  of  suburban  and  street  railroad  companies,  in  so  far  as 
the  same  are  applicable  and  appropriate  thereto.  Any  number  of 
persons  not  less  than  ten,  who  desire  to  be  incorporated  for  that 
purpose,  may  form  a  company  as  provided  iu  the  preceding  Division, 
with  this  additional  requirement,  that  they  must  in  their  petition 
specify  what  city,  town,  or  village,  and  in  what  streets  thereof,  they 
propose  to  construct  and  build  said  railroad:  Provided,  that  no  street- 
railroad  incorporated  under  this  Division  shall  be  constructed  within 
the  limits  of  any  incorporated  town  or  city  without  the  consent  of 
the  corporate  authorities:  And  provided  further,  that  all  such  street- 
railroad  companies  incorporated  under  this  Division  shall  be  subject 
to  all  just  and  reasonable  rules  and  regulations  by  the  corporate 
authorities  and  liable  for  all  assessments  and  other  lawful  burdens 
that  may  be  imposed  upon  them  from  time  to  time:  And  provided 
further,  only  such  of  the  powers  and  franchises  that  are  conferred 
by  said  Divisions  shall  belong  to  said  street-railroad  companies  a3 
shall  be  necessary  and  appropriate  thereto;  and  in  case  any  street- 
railroad  incorporated  under  this  Division  shall  be  partly  located  in 
an  incorporated  town  or  city  and  partly  located  in  the  country, 
then  the  provisions  of  the  preceding  Division  which  apply  to  other 
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railroads  located  in  the  country  shall  apply  to  it  so  far  as  that  por- 
tion of  its  road  is  concerned. 
Actsi894,  §2181.  Electric  railroad  companies  may  sell  light  and  power .  Electric 
$1870.  street  and  suburban  railroad  companies,  now  or  hereafter  incorpo- 
rated, may  operate  electric  plants  and  furnish  electric  light  and 
electric  power  to  any  town  or  city  within  the  limits  of  the  county  in 
which  such  railroad  is  located,  and  also  to  corporations,  companies, 
and  private  citizens  residing  or  doing  business  within  the  limits 
thereof,  and  may  charge  and  collect  reasonable  compensation  for 
the  same. 

§2182.  May  acquire  property  for  the  purpose .  Such  companies  may 
buy,  own,  hold,  and  use  property  necessary  or  convenient  to  the 
exercise  of  the  foregoing  powers. 

§2183.  Privileges,  how  acquired.  Any  railroad  company  desiring 
to  accept  the  provisions  of  this  Division,  as  a  part  of  its  charter, 
may,  by  resolution  of  its  board  of  directors,  filed  with  the  secretary 
of  State,  so  signify,  and  the  certificate  of  the  secretary  of  State 
that  such  resolution  has  been  filed  with  him  shall  be  conclusive 
evidence  thereof  and  shall  clothe  such  company  with  the  powers 
herein  contained. 

TiVo!90'1'  §2184.  Street-railroad'' s  power  to  lease  or  sell  to  other  companies.  All 
street-railroad  companies  may  lease  or  sell  their  road,  franchises 
and  other  property  to  any  other  corporation  created  by  the  laws  of 
this  State  for  street-railroad  purposes;  and  their  franchises  and 
property  so  sold  shall  remain  liable  in  the  hands  of  the  lessee  or 
purchaser  for  all  debts  or  claims  against  the  company  making  the 
conveyance.  Nothing  in  this  section  shall  be  construed  to  authorize 
any  such  company  to  sell,  lease  or  otherwise  dispose  of  any  of  its 
property  or  franchises  so  as  to  defeat  or  lessen  competition,  or  to 
encourage  monopoly. 


^  SECTION  2. 

/  W^f]  RAILROAD    COMMISSION. 

"pCti25878  9'  §2185.  (719  a.)  Commissioners,  appointment,  term  and  salary.  There 
$5797.  shall  be  three  commissioners  appointed  by  the  Governor,  with  the 
advice  and  consent  of  the  Senate,  to  carry  out  the  provisions  of  this 
Article,  of  whom  one  shall  be  of  experience  in  the  law,  and  one  of 
experience  in  railway  business.  After  the  expiration  of  the  terms 
of  office  of  the  commissioners  first  appointed,  the  term  of  office  of 
successors  shall  be  six  years;  but,  at  the  first  appointment,  one 
commissioner  shall  be  appointed  for  two  years,  one  for  four  years, 
and  one  for  six  years.     The  salary  of  each  commissioner  shall  be 
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twenty-five  hundred  dollars,  to  be  paid  from  the  treasury  of  the 
State.  Any  commissioner  may  be  suspended  from  office  by  order  of 
the  Governor,  who  shall  report  the  fact  of  such  suspension,  and  the 
reason  therefor,  to  the  next  General  Assembly,  and  if  a  majority  of 
each  branch  of  the  General  Assembly  declare  that  said  commissioner 
shall  be  removed  from  office,  his  term  of  office  shall  expire.  The 
Governor  shall  have  the  same  power  to  fill  vacancies  in  the  office  of 
commissioner  as  to  fill  other  vacancies,  and  if  for  any  reason  said 
commissioners  are  not  appointed  during  the  present  session  of  the 
General  Assembly,  the  Governor  shall  appoint  them  thereafter,  and 
report  to  the  next  Senate,  but  the  time  until  then  shall  not  be 
counted  as  part  of  the  term  of  office  of  said  commissioners,  respect- 
ively, as  herein  provided.  Said  commissioners  shall  take  an  oath 
of  office,  to  be  framed  by  the  Governor,  and  shall  not,  jointly  or 
severally,  or  in  any  way,  be  the  holders  of  any  railroad  stock  or 
bonds,  or  be  the  agent  or  employee  of  any  railroad  company,  or 
have  any  interest  in  any  way  in  any  railroad,  and  shall  so  continue 
during  the  term  of  office;  and  in  case  any  commissioner  becomes 
disqualified  in  any  way,  he  shall  at  once  remove  the  disqualification 
or  resign,  and  on  failure  so  to  do,  he  must  be  suspended  from  office 
by  the  Governor,  and  dealt  with  as  hereinafter  provided.  In  any 
case  of  suspension  the  Governor  may  fill  the  vacancy  until  the 
suspended  commissioner  is  restored  or  removed. 

This  Act  constitutional ;  its  scope  and  objects  stated :  70  Ga.  694. 

§2186.  (719b.)  Location  of  office,  clerk,  expenses,  etc.  Said  com-  ^^f78"9, 
missioners  shall  be  furnished  with  an  office,  necessary  furniture,  and 
stationery,  and  may  employ  a  secretary  or  clerk  at  a  salary  of  twelve 
hundred  dollars  at  the  expense  of  the  State.  The  office  of  said  com- 
missioners shall  be  kept  at  Atlanta,  and  all  sums  of  money  author- 
ized to  be  paid  by  this  Article  out  of  the  State  treasury  shall  be  paid 
only  on  the  order  of  the  Governor:  Provided,  that  the  total  sum  to 
be  expended  by  said  commissioners  for  office  rent,  furniture  and 
stationery  shall  in  no  case  exceed  the  sum  of  five  hundred  dollars, 
or  so  much  thereof  as  may  be  necessary,  per  annum. 

§2187.  (719  c.)  Extortion  by  railroads  forbidden.  If  any  railroad  ^f^878"9' 
corporation  organized  or  doing  business  in  this  State  under  any 
act  of  incorporation  or  general  law  of  this  State  now  in  force,  or 
which  may  hereafter  be  enacted,  or  any  railroad  corporation  organ- 
ized or  which  may  hereafter  be  organized  under  the  laws  of  any 
other  State,  and  doing  business  in  this  State,  shall  charge,  collect, 
demand  or  receive  more  than  a  fair  and  reasonable  rate  of  toll  or 
compensation  for  the  transportation  of  passengers  or  freight  of  any 
description,  or  for  the  use  and  transportation  of  any  railroad-car 
upon  its  track,  or  any  of  its  branches  thereof,  or  upon  any  railroad 
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within  this  State  which  it  has  the  right,  license  or  permission  to  use, 
operate  or  control,  the  same  shall  be  deemed  guilty  of  extortion,  and, 
upon  conviction  thereof,  shall  be  dealt  with  as  hereinafter  pro- 
vided. 
^cti258789'  §2188.  (719 d.)  Unjust  discrimination  forbidden.  If  any  railroad 
22697' 5801'  corporation  as  aforesaid  shall  make  any  unjust  discrimination  in  its 
rates  or  charges  of  toll  or  any  compensation  for  the  transportation 
of  passengers  or  freights  of  any  description,  or  for  the  use  and  trans- 
portation of  any  railroad-car  upon  its  said  road,  or  upon  any  of  the 
branches  hereof,  or  upon  any  railroad  connected  therewith  which 
it  has  the  right,  license,  or  permission  to  operate,  control,  or  use 
within  this  State,  the  same  shall  be  deemed  guilty  of  having  violated 
the  provisions  of  this  Article,  and,  upon  conviction  thereof,  shall 
be  dealt  with  as  hereinafter  provided. 
^)Cti25879'  §2189.  (719  e.)  Duty  of  commissioners.  The  commissioners  shall 
1889,  p.  i3i.  ma]j:e  reasonable  and  just  rates  of  freight  and  passenger  tariffs,  to  be 
observed  by  all  railroad  companies  doing  business  in  this  State,  on 
the  railroads  thereof;  shall  make  reasonable  and  just  rules  and  regu- 
lations, to  be  observed  by  all  railroad  companies  doing  business  in 
this  State,  as  to  charges  at  any  and  all  points  for  the  necessary  hand- 
ling and  delivering  of  freights;  shall  make  such  just  and  reasonable 
rules  and  regulations  as  may  be  necessary  for  preventing  unjust  dis- 
criminations in  the  transportation  of  freight  and  passengers  on  the 
railroads  in  this  State;  shall  have  the  power  to  make  just  and 
reasonable  joint  rates  for  all  connecting  railroads  doing  business  in 
this  State,  as  to  all  traffic  or  business  passing  from  one  of  said  roads 
to  another:  Provided,  however,  that  before  applying  joint  rates  to  roads 
that  are  not  under  the  management  and  control  of  one  and  the  same 
company,  the  commissioners  shall  give  thirty  days  notice  to  said  roads 
of  the  joint  rate  contemplated,  and  of  its  division  between  said  roads, 
and  give  hearings  to  roads  desiring  to  object  to  the  same;  shall  make 
reasonable  and  just  rates  of  charge  for  use  of  railroad-cars  carry- 
ing any  and  all  kinds  of  freight  and  passengers  on  said  railroads,  no 
matter  by  whom  owned  or  carried;  and  shall  make  just  and  reason- 
able rules  and  regulations,  to  be  observed  by  said  railroad  compa- 
nies on  said  railroads,  to  prevent  the  giving  or  paying  of  any  rebate 
or  bonus,  directly  or  indirectly,  and  from  misleading  or  deceiving 
the  public  in  any  manner  as  to  the  real  rates  charged  for  freight 
and  passengers:  Provided,  that  nothing  in  this  Article  contained 
shall  be  taken  as  in  any  manner  abridging  or  controlling  the  rates  for 
freight  charged  by  any  railroad  company  in  this  State  for  carrying 
freight  which  comes  from  or  goes  beyond  the  boundaries  of  the 
State,  and  on  which  freight  less  than  local  rates  on  any  railroad 
carrying  the  same  are  charged  by  such  railroad;  but  said  railroad 
companies  shall  possess  the  same  power  and  right  to  charge  such 
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rate  for  carrying  such  freights  as  they  possessed  before  October  14th, 
1879;  said  commissioners  shall  have  full  power,  by  rules  and  regu- 
lations, to  designate  and  fix  the  difference  in  rates  of  freight  and 
passenger  transportation  to  be  allowed  for  longer  and  shorter  dis- 
tances on  the  same  or  different  railroads,  and  to  ascertain  what  shall 
be  the  limits  of  longer  and  shorter  distances.  And  said  railroad 
commissioners  shall  have  power  to  require  the  location  of  such 
depots,  and  the  establishment  of  such  freight  and  passenger  build- 
ings, as  the  condition  of  the  road,  the  safety  of  freight  and  the  pub- 
lic comfort  and  convenience  may  require,  upon  the  giving  of  such 
railroad  company  to  be  affected  thereby  the  same  notice  as  herein 
provided. 

§2190.    (719 f.)   To  make  rates.     The  railroad   commissioners   are Act^878"9' 
required  to  make  for  each  of  the  railroad  corporations  doing  busi-1889'm 
ness  in  this  State,  as  soon  as  practicable,  a  schedule  of  just  and  reason-  138- 
able   rates  of  charges  for  transportation  of  passengers  and  freights 
and    cars  on  each   of    said    railroads;   and  said  schedule  shall,   in 
suits  brought  against  any  such  corporation,  wherein  is  involved  the 
charges  of  any  such  corporation  for  the  transportation  of  any  pas- 
senger or  freight  or  cars  or  unjust  discrimination  in  relation  thereto, 
be  deemed  and  taken  in  all  the  courts  of  this  State  as  sufficient  evi- 
dence that  the  rates  therein  fixed  are  just  and  reasonable  rates  of 
charges  for  the  transportation  of  passengers  and  freights  and  cars 
upon  the  railroads;  and   said  commissioners  shall,   from  time   to 
time  and  as  often  as  the  circumstances  may  require,  change  and 
revise  such  schedules. 

§2191.  (719  f.)  Publication  of  rates.  When  any  schedule  shall  Actsgi883, 
have  been  made  or  revised  as  aforesaid,  it  shall  be  the  duty  of  said  J888'  p-37- 
commissioners  to  cause  publication  thereof  to  be  made  one  time  in  pp-  138' 
some  public  newspaper  published  in  the  cities  of  Atlanta,  Augusta, 
Albany,  Savannah,  Macon,  Rome,  Columbus,  Americus  and  Athens, 
in  this  State,  and  at  a  rate  not  to  exceed  fifty  cents  per  square  of 
usual  advertising  space,  when  less  than  a  column  is  occupied;  not 
more  than  twelve  dollars  per  column,  when  so  much  space  as  a 
column  is  occupied  by  inserting  any  schedule  or  change  of  any 
schedule,  so  that  said  newspaper  shall  not  charge  for  such  advertis- 
ing any  rate  in  excess  of  that  allowed  for  county  legal  advertising. 
And  after  the  same  shall  be  so  published,  it  shall  be  the  duty  of  all 
such  railroad  companies  to  post  at  all  of  their  respective  stations, 
in  a  conspicuous  place,  a  copy  of  said  schedule  for  the  protection  of 
the  people:  Provided,  that  the  schedules  thus  prepared  shall  not  be 
taken  as  evidence  as  herein  provided  until  schedules  have  been  pre- 
pared and  published  as  aforesaid,  for  all  the  railroad  companies  now 
organized  under  the  laws  of  this  State,  or  that  may  be  organized  at 
the  time  of  said  publication;  and  all  such  schedules  purporting  to 
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be  printed  and  published  as  aforesaid  shall  be  received  and  held  in 
all  such  suits  as  prima  facie  the  schedules  of  said  commissioners, 
without  further  proof  than  the  production  of  the  schedules  desired 
to  be  used  as  evidence,  with  a  certificate  of  the  railroad  commission, 
that  the  same  is  a  true  copy  of  the  schedule  prepared  by  them  for 
the  railroad  company  or  corporation  therein  named,  and  that  the 
same  has  been  duly  published  as  required  by  law. 

Regulations  of  passenger  fares  construed  not  to  apply  to  freight-trains: 
72  Ga.  347.  Less  rate  for  those  who  obtain  tickets  than  from  those  who  do 
not,  reasonable  and  legal :  72  Ga.  347. 

Declaration  here  not  alleging  failure  to  fix  rates,  or  charge  beyond  rates 
fixed,  demurrable:  75  Ga.  509. 

■A^t^878"9'  §2192.  (719  g.)  Jurisdiction  and  power  of  commissioners.  It  shall 
be  the  duty  of  said  commissioners  to  investigate  the  books  and 
papers  of  all  the  railroad  companies  doing  business  in  this  State,  to 
ascertain  if  the  rules  and  regulations  aforesaid  have  been  complied 
with,  and  to  make  personal  visitation  of  railroad  offices,  stations 
and  other  places  of  business  for  the  purpose  of  examinations,  and 
to  make  rules  and  regulations  concerning  such  examinations,  which 
rules  and  regulations  shall  be  observed  and  obeyed  as  the  other 
rules  and  regulations  aforesaid;  said  commissioners  shall  also  have 
full  power  and  authority  to  examine  all  agents  and  employees  of 
said  railroad  companies,  and  other  persons,  under  oath  or  otherwise, 
in  order  to  procure  the  necessary  information  to  make  just  and 
reasonable  rates  of  freight  and  passenger  tariffs,  and  to  ascertain  if 
such  rules  and  regulations  are  observed  or  violated,  and  to  make 
necessary  and  proper  rules  and  regulations  concerning  such  exami- 
nation, and  which  rules  and  regulations  herein  provided  for  shall  be 
obeyed  and  enforced  as  all  other  rules  and  regulations  provided  for 
in  this  Article. 
^^I8789'  §2193.  (719 h.)  Power  of  commissioners  over  contracts  between  rail- 
$5797.  roads.  All  contracts  and  agreements  between  railroad  companies 
doing  business  in  this  State,  as  to  rates  of  freight  and  passenger 
tariffs,  shall  be  submitted  to  said  commissioners  for  inspection  and 
correction,  that  it  may  be  seen  whether  or  not  they  are  a  violation 
of  the  law  or  of  the  provisions  of  the  Constitution,  or  of  this  Arti- 
cle, or  of  the  rules  and  regulations  of  said  commissioners;  and  all 
arrangements  and  agreements  whatever  as  to  the  division  of  earn- 
ings of  any  kind  by  competing  railroad  companies  doing  business  in 
this  State,  shall  be  submitted  to  said  commissioners  for  inspection 
and  approval,  in  so  far  as  they  affect  rules  and  regulations  made  by 
said  commissioners  to  secure  to  all  persons  doing  business  with  said 
companies  just  and  reasonable  rates  of  freight  and  passenger  tariffs; 
and  said  commissioners  may  make  such  rules  and  regulations  as  to 
sucli   contracts  and  agreements  as  may  be   then  deemed  necessary 
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and  proper,  and  any  such  agreements  not  approved  by  such  commis- 
sioners, or  by  virtue  of  which  rates  shall  be  charged  exceeding  the 
rates  fixed  for  freight  and  passengers,  shall  be  deemed,  held  and 
taken  to  be  violations  of  Article  4,  section  1,  paragraph  4,  of  the 
Constitution,  and  shall  be  illegal  and  void, 

§2194.  Inspection  of  roads  by  commission,  required.  The  railroad  ^j^890"1' 
commission,  upon  complaint  made,  shall  inspect  for  themselves,  or 
through  an  agent,  any  railroad  or  any  part  of  any  railroad  in  this 
State,  and  if  the  same  is  found  in  an  unsafe  or  dangerous  condition, 
it  shall  require  the  same  put  and  kept  in  such  condition  as  will  ren- 
der travel  over  the  same  safe  and  expeditious;  reasonable  time  shall 
be  given  the  railroad  authorities  in  which  to  accomplish  the  work 
or  repairs  required.  This  section  shall  not  limit  or  affect  the  liability 
of  railroads  in  cases  of  damage  to  person  or  property. 

§2195.  Penalty.  Any  railroad  failing  or  refusing  to  obey  the 
orders  of  said  commission,  within  the  time  allowed  for  said  work, 
shall  be  liable  to  a  penalty  of  not  more  than  five  thousand  dollars, 
to  be  recovered  by  a  suit  brought  in  the  name  of  the  State,  in  which 
the  attorney-general,  or  solicitor-general,  shall  represent  the  State, 
and  his  fees  shall  be  the  same  as  now  provided  by  law.  Suits  shall 
be  brought  in  the  county  where  the  wrong  or  violation  occurs. 

§2196.  (719 i.)  Penalty  for  violation  of  rules.  If  any  railroad  ^)Ct|51890"1, 
company  doing  business  in  this  State,  by  its  agents  or  employees, 
shall  be  guilty  of  a  violation  of  the  rules  and  regulations  provided 
and  prescribed  by  said  commissioners,  and  if,  after  due  notice  of 
such  violation  given  to  the  principal  officer  thereof,  ample  and  full 
recompense  for  the  wrong  or  injury  done  thereby  to  any  person  or 
corporation,  as  may  be  directed  by  said  commissioners,  shall  not  be 
made  within  thirty  days  from  the  time  of  such  notice,  such  com- 
pany shall  incur  a  penalty  for  each  offense  of  not  less  than  one 
thousand  dollars,  nor  more  than  five  thousand  dollars,  to  be  fixed 
by  the  presiding  judge.  An  action  for  the  recovery  of  such  penalty 
shall  be  in  any  county  in  the  State,  where  such  violation  has  occurred 
or  wrong  has  been  perpetrated,  and  shall  be  in  the  name  of  the  State 
of  Georgia.  The  commissioners  shall  institute  such  action  through 
the  attorney-general  or  solicitor-general,  or  such  other  attorney  at 
law  of  this  State  as  the  said  commissioners  may  appoint,  whose  fees 
shall  be  the  same  as  now  provided  by  law.  The  commissioners  shall 
have  the  power,  in  their  discretion,  to  institute  suit,  without  notice, 
for  any  violation  of  said  rules  and  regulations,  whenever  in  their 
opinion  the  circumstances  authorize  it,  of  which  they  shall  be  the 
sole  judges;  and  after  the  institution  of  said  suit  there  shall  be  no 
settlement  of  the  same  without  the  consent  of  the  commissioners. 

§2197.    (719  j.)   Injuries    resulting  from  violation  of  rules.      If  any "pCtf2|878"9' 
railroad  company  doing  business  in  this  State  shall,  in  violation  of 


§§2198-2200  SECOND  TITLE.— CHAP.  2,  ART.  6,  SEC.  2.  136 

Railroad  commission. 

any  rule  or  regulation  provided  by  the  commissioners  aforesaid, 
inflict  any  wrong  or  injury  on  any  person,  such  person  shall  have  a 
right  of  action  and  recovery  for  such  wrong  or  injury  in  the  county 
where  the  same  was  done,  in  any  court  having  jurisdiction  thereof, 
and  the  damages  to  be  recovered  shall  be  the  same  as  in  actions 
between  individuals,  except  that  in  cases  of  willful  violation  of  law, 
such  railroad  companies  shall  be  liable  to  exemplary  damages: 
Provided,  that  all  suits  under  this  Article  shall  be  brought  within 
twelve  months  after  the  commission  of  the  alleged  wrong  or  injury. 

Declaration  hereunder  not  amendable  by  adding  common  law  count :  78  Ga. 
239.  Bringing  suit  within  twelve  months,  essential:  78  Ga.  239.  Right  of  re- 
newal within  six  months  after  dismissal  does  not  exist  under  this  statute :  78 
Ga.  239. 

ApCti25878~9'  §2198.  (719k.)  Rules  of  evidence.  In  all  cases  under  the  provi- 
sions of  this  Article,  the  rules  of  evidence  shall  be  the  same  as  in  civil 
actions,  except  as  hereinbefore  otherwise  provided.  All  fines  recov- 
ered under  the  provisions  of  this  Article  shall  be  paid  into  the  State 
treasury,  to  be  used  for  such  purposes  as  the  General  Assembly  may 
provide.  The  remedies  hereby  given  the  persons  injured  shall  be 
regarded  as  cumulative  to  the  remedies  now  given  by  law  against 
railroad  corporations,  and  this  Article  shall  not  be  construed  as 
repealing  any  statute  giving  such  remedies. 

APcti25878"9'  §2199.  (7191.)  Meaning  of  terms.  The  terms  "railroad  corpo- 
ration," or  "railroad  company,"  contained  in  this  Article,  shall  be 
deemed  and  taken  to  mean  all  corporations,  companies  or  individ- 
uals now  owning  or  operating,  or  which  may  hereafter  own  or  oper- 
ate any  railroad,  in  whole  or  in  part,  in  this  State,  and  the  provisions 
"of  this  Article  shall  apply  to  all  persons,  firms  and  companies,  and 
to  all  associations  of  persons,  whether  incorporated  or  otherwise, 
that  shall  do  business  as  common  carriers  upon  any  of  the  lines  of 
railroad  in  this  State  (street-railways  excepted),  the  same  as  to 
railroad  corporations  hereinbefore  mentioned. 

Apti25878'9'  §2200.  (719m.)  Duplicate  freight  receipts.  All  railroad  compa- 
nies in  this  State  shall,  on  demand,  issue  duplicate  freight  receipts 
to  shippers,  in  which  shall  be  stated  the  class  or  classes  of  freight 
shipped,  the  freight  charges  over  the  road  giving  the  receipt,  and  so 
far  as  practicable  shall  state  the  freight  charges  over  other  roads 
that  carry  such  freight.  When  the  consignee  presents  the  railroad 
receipt  to  the  agent  of  the  railroad  that  delivers  such  freight,  such 
agent  shall  deliver  the  article  shipped  on  payment  of  the  rate  charged 
for  the  class  of  freights  mentioned  in  the  receipt.  If  any  railroad 
company  shall  violate  this  provision  of  the  statute,  such  railroad 
company  shall  incur  a  penalty  to  be  fixed  and  collected  as  provided 
in  section  219G. 


137  SECOND  TITLE.— CHAP.  2,  ART.  6,  SEC.  2.       §§  2201-2208 

Railroad  commission. 

§2201.   (719  n.)  Reports  of  commissioners.     It  shall  be  the  duty  of  Acts  1878-9, 
the  commissioners  herein  provided  for,  to  make  to  the  Governor  an- 1889»  p-  133- 
nual  reports  of  the  transactions  of  their  office,  and  to  recommend 
from  time  to  time  such  legislation  as  they  may  deem  advisable  under 
the  provisions  of  this  Article. 

§2202.   Commissioner  to  investigate  through  rates.    It  shall  be  the  duty  A5t^890'1' 
of  the  railroad  commission  to  investigate  thoroughly  all   through 
freight  rates  from  points  out  of  Georgia  to  points  in  Georgia,  and 
from  points  in  Georgia  to  points  out  of  Georgia. 

§2203.  Report  improper  charges  to  railroad  officials.  Whenever  the 
commission  finds  that  a  through  rate,  charged  into  or  out  of  Geor- 
gia, is  in  their  opinion  excessive  or  unreasonable,  or  discriminating 
in  its  nature,  it  shall  call  the  attention  of  the  railroad  officials  in 
Greorgia  to  the  fact,  and  urge  upon  them  the  propriety  of  changing 
such  rate  or  rates. 

§2204.  If  not  changed,  to  report  to  interstate  commission.  Whenever 
such  rates  are  not  changed  according  to  the  suggestion  of  the  rail- 
road commission,  it  shall  be  the  duty  of  the  commission  to  present 
the  facts,  whenever  it  can  legally  be  done,  to  the  interstate-com- 
merce commission,  and  to  appeal  to  it  for  relief. 

§2205.  Attorney-general  to  represent  railroad  commission.  In  all  such 
work  devolving  upon  the  railroad  commission,  they  shall  receive, 
upon  application,  the  services  of  the  attorney-general  of  this  State, 
and  he  shall  also  represent  them,  whenever  called  upon  to  do  so, 
before  the  interstate-commerce  commission. 

§2206.  To  fix  storage  charges.  The  railroad  commission  are  re-  Acts  1890 1, 
quired  to  fix  and  prescribe  a  schedule  of  maximum  rates  and  charges  $2279. 
for  storage  of  freight  to  be  made  and  charged  by  railroad  compa- 
nies doing  business  in  this  State,  and  to  fix  at  what  time  after  the 
reception  of  freight  at  place  of  destination  such  charges  for  storage 
shall  begin;  with  power  to  vary  the  same  according  to  the  value  and 
character  of  the  freight  stored,  the  nature  of  the  place  of  destina- 
tion, residence  of  consignee,  and  such  other  facts  as  in  their  judg- 
ment should  be  considered  in  fixing  the  same. 

§2207.  Railroad  commission  law  applicable.  All  of  the  provisions 
prescribing  the  procedure  of  said  commission  in  fixing  freight  and 
passenger  tariffs,  and  hearing  complaints  of  carriers  and  shippers, 
and  of  altering  and  amending  said  tariffs,  shall  apply  to  the  subject 
of  fixing  and  amending  rates  and  charges  for  storage,  as  aforesaid. 

§2208.  Railroads  not  to  charge  storage  greater  than  that  fixed.  No 
railroad  company  shall  make  or  retain,  directly  or  indirectly,  any 
charge  for  storage  of  freight  greater  than  that  fixed  by  the  commis- 
sion for  each  particular  storage,  nor  shall  they  discriminate,  directly 
or  indirectly,  by  means  of  rebate  or  any  other  device,  in  such 
charges  between  persons. 
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§2209.  Remedy  for  violations  by  railroads.  If  any  railroad  com- 
pany shall  violate  the  provisions  of  the  three  preceding  sections, 
either  by  exceeding  the  rates  of  storage  prescribed  or  by  discriminat- 
ing as  aforesaid,  the  person  or  persons  so  paying  such  overcharge, 
or  subjected  to  such  discrimination,  shall  have  the  right  to  sue  for 
the  same  in  any  court  of  this  State  having  jurisdiction  of  the  claim, 
and  shall  have  all  the  remedies  and  be  entitled  to  recover  the  same 
penalties  and  measure  of  damages  as  is  prescribed  in  the  case  of 
overcharge  of  freight  rates,  upon  making  like  demand  as  is  pre- 
scribed in  such  case,  and  after  like  failure  to  pay  the  same. 

Acts  1878-9,      §22  L0.   (719  o. )  Power  of  commissioners  over  witnesses.     Said  railroad 
p- i25-  .     .  .  . 

commissioners,  in  making  any  examination  for  the  purpose  of  ob- 
taining information  pursuant  to  this  Article,  shall  have  power  to 
issue  subpoenas  for  the  attendance  of  witnesses  by  such  rules  as  they 
may  prescribe.  And  said  witnesses  shall  receive  for  such  attend- 
ance two  dollars  per  day,  and  five  cents  per  mile  traveled  by  the 
nearest  practicable  route  in  going  to  and  returning  from  the  place 
of  meeting  of  said  commissioners,  to  be  ordered  paid  by  the  Gov- 
ernor upon  presentation  of  subpoenas,  sworn  to  by  the  witnesses,  as 
to  the  number  of  days  served  and  miles  traveled,  before  the  clerk  of 
said  commissioners,  who  is  hereby  authorized  to  administer  oaths. 
In  case  any  person  shall  willfully  fail  or  refuse  to  obey  such  subpoena, 
it  shall  be  the  duty  of  the  judge  of  the  superior  court  of  any  county, 
upon  application  of  said  commissioners,  to  issue  an  attachment  for 
such  witness,  and  compel  him  to  attend  before  the  commissioners 
and  give  his  testimony  upon  such  matters  as  shall  be  lawfully  re- 
quired by  such  commissioners,  and  said  court  shall  have  power  to 
punish  for  contempt,  as  in  other  cases  of  refusal  to  obey  the  process 
and  order  of  such  court. 

Actsws-s,  §2211.  (719 p.)  Railroad  officers  to  report  to  commissioners.  Every 
officer,  agent,  or  employee  of  any  railroad  company,  who  shall  will- 
fully neglect  or  refuse  to  make  and  furnish  any  report  required  by 
the  commissioners,  as  necessary  to  the  purposes  of  this  Article,  or 
who  shall  willfully  and  unlawfully  hinder,  delay,  or  obstruct  said 
commissioners  in  the  discharge  of  the  duties  hereby  imposed  upon 
them,  shall  forfeit  and  pay  a  sum  of  not  less  than  one  hundred  dol- 
lars, nor  more  than  five  thousand  dollars,  for  each  offense,  to  be  re- 
covered in  an  action  of  debt  in  the  name  of  the  State. 

Act|41874»  §2212.  (719 q.)  Railroads  required  to  deliver  freights  to  connecting 
lines.  All  railroad  companies  in  this  State  shall,  at  the  terminus, 
or  any  intermediate  point,  be  required  to  switch  off  and  deliver  to 
the  connecting  road  having  the  same  gauge,  in  the  yard  of  the  latter, 
all  cars  passing  over  their  lines,  or  any  portion  of  the  same,  con- 
taining goods  or  freights  consigned,  without  rebate  or  deception,  by 
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any  route,  at  the  option  of  the  shipper,  according  to  customary  or 
published  rates,  to  any  point  over  or  beyond  such  connecting  road, 
and  any  failure  to  do  so  with  reasonable  diligence,  according  to  the 
route  by  which  such  goods  or  freights  were  consigned,  shall  be  deemed 
and  taken  as  a  conversion  in  law,  of  such  goods  or  freights,  and  shall 
give  a  right  of  action  to  the  owner  or  consignee,  for  the  value  of  the 
same,  with  interest,  and  not  less  than  ten  per  cent.,  nor  more  than 
twenty-five  per  cent.,  for  expenses  and  damages:  Provided,  that  should 
the  defendant,  in  any  suit  brought  under  this  section,  set' up  as  a  de- 
fense, that  the  plaintiff  has  accepted  a  rebate,  or  practiced  fraud  or 
deception  touching  the  rate,  it  shall  be  a  complete  reply  to  such  de- 
fense if  the  plaintiff  can  prove  that  defendant,  or  its  agents,  have 
allowed  a  rebate  or  rebates,  or  practiced  like  fraud  or  deception  from 
the  same  competing  point  against  the  rival  line. 

Construed :  86  Ga.  252. 

Connecting  carrier  had  no  right  to  take  goods  ordered  shipped  over  another 
road:    72  Ga.  655. 

Contracts  to  deliver  goods  to  connecting  line  in  some  instances,  not  compel 
such  contracts  in  all:  86  Ga.  251. 

Carrier  not  liable  for  damages  or  penalty  under  this  section,  if  contract  was 
to  deliver  goods  at  own  terminus :  86  Ga.  251. 

Not  compelled  to  carry  goods  beyond  its  own  terminus :  86  Ga.  251. 

Notification  from  railroad  agent  that  order  refusing  shipments  still  of  force, 
waiver  of  tender :  77  Ga.  804,  805. 

Right  of  action  against  connecting  road  refusing  to  receive  goods:  77  Ga. 
804,  805. 

Testimony  showing  necessary  sale  of  refused  goods,  at  reduced  price,  admis- 
sible :  77  Ga.  804,  805. 

§2213.  (719 r.)  Railroads  may  join  their  tracks,  etc.  Where  any ^ct|^874, 
railroad  in  this  State  joins  another  at  any  point  along  its  line,  or 
where  two  of  such  roads  have  the  same  terminus,  either  line,  having 
the  same  gauge,  may,  at  its  own  expense,  join  its  track  by  proper  and 
safe  switches  with  the  other,  should  such  other  road  or  company  re- 
fuse to  join  in  the  work  and  expense. 

No  authority  is  herein  conferred  on  railroad  to  run  through  incorporated 
city  to  join  another  railroad :  74  Ga.  659. 

§2214.  (719  s.)  Discriminations  illegal.  No  railroad  company  shall  ^ct93m4' 
discriminate  in  its  rates  or  tariff  of  freights  in  favor  of  any  line  or 
route  connected  with  it  as  against  any  other  line  or  route,  nor,  when 
a  part  of  its  own  line  is  sought  to  be  run  in  connection  with  any 
other  route,  shall  such  company  discriminate  against  such  connect- 
ing line  or  in  favor  of  the  balance  of  its  own  line,  but  shall  have 
the  same  rates  for  all,  and  shall  afford  the  usual  and  like  customary 
facilities  for  interchange  of  freights  to  patrons  of  each  and  all  routes 
or  lines  alike;  any  refusal  of  the  same  shall  give  a  like  right  of  action 
as  mentioned  in  section  2212  of  this  Code. 
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Right  of  action  against  connecting  road  refusing  to  receive  goods :  77  Ga.  804. 
Testimony    showing  necessary    sale    of  refused  goods,  at  reduced  price, 
admissible :  77  Ga.  804. 

§2215.  (719 1.)  Right  to  connect  switches,  how  enforced.  Should  any 
railroad  company  refuse  to  allow  the  connecting  switches  put  in  its 
line  when  requested  under  section  2213,  it  shall  and  may  be  lawful 
for  the  other  road,  seeking  such  connection,  to  proceed  to  procure 
right  to  use  so  much  of  the  franchise  of  the  former  as  may  be  neces- 
sary for  such  purpose,  in  the  manner  pointed  out  in  the  charter  of 
the  Central  Railroad  and  Banking  Company,  for  ascertaining  the 
value  of  and  paying  for  private  property  taken  for  use  of  said  road. 

No  authority  is  herein  conferred  on  railroad  to  run  through  incorporated 
city  to  join  another  railroad :  74  Ga.  659. 

§2216.  (719 u.)  Application  of  the  foregoing.  None  of  the  pro- 
visions of  the  foregoing  sections  shall  apply  to  shipments  or  consign- 
ments of  freights  from  points  beyond  the  limits  of  this  State,  except 
such  as  come  by  sea,  and  except  such  as  pass  over  the  Western  and 
Atlantic  Railroad,  and  in  respect  to  said  road,  these  provisions  shall 
be  construed  as  in  harmony  with,  and  in  furtherance  of,  the  provi- 
sions of  the  law  and  contract  under  which  the  same  is  leased,  by 
which  discriminations  against  other  lines  are  forbidden. 

Railroad  rule  giving  preference  to  salt  coming  into  Georgia  by  sea  at  Savan- 
nah, over  salt  landed  at  Brunswick,  illegal:  74  Ga.  684. 

Effect  of  Act  of  1874,  especially  this  and  four  preceding  sections,  upon  at- 
tempts at  monopoly,  discussed :  74  Ga.  684. 

Shipper  damaged  by  violations  of  said  Act  has  right  of  action  against  rail- 
road :  74  Ga.  684. 

"Connecting  line,"  as  contemplated  by  Act  of  1874,  defined:  74  Ga.  684. 

§2217.  Express  and  telegraph  companies  under  commissioners'  control. 
$$2000, 2339.  AH  companies  or  persons  owning,  controlling  or  operating  a  line  or 
lines  of  express  or  telegraph,  which  are  in  whole  or  in  part  in  this 
State,  shall  be  under  the  control  of  the  railroad  commissioners  of 
this  State,  who  shall  have  full  power  to  regulate  the  prices  to  be 
charged  by  any  company  or  persons  owning,  controlling  or  operating 
any  such  line  or  lines,  for  any  service  performed  by  such  company 
or  persons,  and  all  the  powers  given  to  said  commissioners  over  rail- 
roads in  this  State,  and  all  the  penalties  prescribed  against  railroad 
companies  or  persons  operating  railroads,  are  hereby  declared  to  be 
of  force  against  corporations,  companies,  or  a  person  or  persons 
owning,  controlling  or  operating  a  line  or  lines  of  express  and  tele- 
graph, doing  business  in  this  State,  whose  line  or  lines  is  or  are, 
wholly  or  in  part,  in  this  State,  so  far  as  said  provisions  can  be 
made  applicable  to  any  corporation,  person  or  persons,  owning,  con- 
trolling or  operating  a  line  or  lines  of  express  and  telegraph.  The 
said  commissioners  shall  also  have  power  and  authority  to  require 
said  companies  to  locate  agencies  at  railroad  stations. 


Acts  1890-1, 
151. 
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§2218.  Regulation  of  charges.  The  powers  of  the  commissioners  to 
regulate  charges  by  corporations,  companies  and  persons  herein 
referred  to,  shall  apply  only  to  charges  by  express  for  transportation 
from  one  point  to  another  in  this  State,  and  to  messages  sent  by 
telegraph  from  one  point  to  another  in  this  State. 


SECTION  3. 

OPERATION    OF    RAILROADS. 

§2219.  (705.)  Railroads  may  cross  each  other,  on  terms.  Any  rail- ^^q870' 
road  company,  heretofore  or  hereafter  chartered  by  the  legislature  /2-u**. .  ?tf~^' 
of  this  State,  shall  have  the  right  to  cross  any  other  railroad  here- 
tofore or  hereafter  built  or  to  be  built  in  this  State,  upon  the 
following  terms:  They  shall  be  allowed  to  cross  at  grade  points,  or 
at  any  other  point  where  the  same  shall  not  obstruct  the  other  road, 
and  may  be  allowed  to  cross  by  a  tunnel  or  bridge,  if  necessary — 
said  tunnel  or  bridge  being  made  absolutely  secure. 

§2220.   (706.)   Railroad   crossings.     All    railroad   companies   shall  Acobb!895. 
keep  in  good  order,  at  their  expense,  the  public  roads  or  private 
ways  established  pursuant  to  law,  where  crossed   by  their  several 
roads,  and  build  suitable  bridges  and  make  proper  excavations  or 
embankments,  according  to  the  spirit  of  the  road  laws. 

This  duty  does  not  embrace  a  path  or  unfrequented  way :  72  Ga.  137. 

Requirements  hereof  extend  to  streets :  74  Ga.  774. 

No  obligation  on  railroad  companies  to  fence  in  cuts,  etc.,  though  public 
road  run  parallel  to  railroad  :  76  Ga.  611. 

Railroad  company  here  liable  for  damages  occasioned  by  failure  to  provide 
railing  to  bridge  over  tracks :  92  Ga.  223. 

Liable  for  injuries  from  defective  accommodation  bridge,  etc.,  at  private 
road  crossing :  95  Ga.  430. 

Not  required  to  build  bridges  for  crossings  not  public  nor  private  ways,  nor 
responsible  for  damages  on  account  of  bridge  narrower  than  road  at  such 
crossing :  68  Ga.  446. 

§2221.  (707.)  Extent  of  such  crossings.  Such  crossings  include  the 
width  of  land  on  both  sides  of  the  road  allowed  by  charter  or  appro- 
priated by  the  company  therefor,  and  for  as  many  feet  beyond,  each 
way,  as  is  necessary  for  a  traveler  to  get  on  and  off  the  crossing 
safely  and  conveniently. 

Requirements  hereof  extend  to  streets :  74  Ga.  774. 

§2222.   (708.)  A  post  to  be  erected.     There  must  be  fixed  on  the  line  Actsi85i-2, 
of  said  roads,  and  at  the  distance  of  four  hundred  yards  from  the 1859,  p- 64- 
center  of  each  of  such  road  crossings,  and  on  each  side  thereof,  a 
post,  and  the  engineer  shall  be  required,  whenever  ho  shall  arrive  at 
either  of  said  posts,  to  blow  the  whistle  of  the  locomotive  until  it 
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arrives  at  the  public  road,  and  to  simultaneously  check  and  keep 
checking  the  speed  thereof,  so  as  to  stop  in  time  should  any  person 
or  thing  be  crossing  said  track  on  said  road. 

See  note  to  section  2224,  and  general  note  on  Municipal  Corporations  after 
section  1833. 

This  provision  as  to  blow-posts  is  indicative  as  to  the  legislative  mind  in 
regard  to  the  subject  of  diligence:  24  Ga.  75.  Train  to  be  checked,  how:  24 
Ga.  75.  Failure  of  train  to  comply  with  these  requisitions :  24  Ga.  75.  If  not 
done,  liable,  although  no  actual  collision:  42  Ga.  332.  Means  only  public 
roads:  61  Ga.  455.  Section  cited  and  construed,  and  public  crossings  here 
meant :  64  Ga.  649. 

Applicable  to  checking  train  in  passing  city  street-crossing :  78  Ga.  810. 

City  having  authority  to  regulate  running  of  trains,  failing  to  do  so,  this 
law  in  full  force :  78  Ga.  810. 

Charge,  that  proper  diligence  required  tolling  of  locomotive-bell  approach- 
ing city  street-crossing,  not  error  here :  65  Ga.  120.  Approaching  city  street- 
crossing,  should  toll  bell,  not  blow  whistle :  73  Ga.  558. 

Homicide  at  crossing,  blow-posts  not  erected,  whistle  not  blown,  train  not 
checked,  legal  presumption  against  railroad  not  rebutted  :  74  Ga.  426. 

Statute  embraces  men  ;  language  is  "person  or  thing  "  :  74  Ga.  733. 

Does  not  apply  to  trains  working  exclusively  between  blow-posts :  77  Ga.  788. 

Applies  to  case  where  train  in  city  put  in  motion  less  than  four  hundred 
yards  from  crossing :  88  Ga.  60. 

Statute  does  not  require  that  train  started  at  crossing  be  "checked  and  kept 
checked"  while  passing  thereover:  78  Ga.  526. 

Omission  of  specific  acts  of  diligence  prescribed  by  legislation,  negligence 
perse:  78  Ga.  694;  81/397;  65/631;  89/463;  74/725;  93/510. 

Ordinance  limiting  speed  of  trains  at  crossings,  not  applicable  between  cross- 
ings :  78  Ga.  694. 

Law  does  not  require  regular  speed  checked  before  reaching  blow-post: 
82  Ga.  190. 

Engineer  approaching  crossing  at  criminal  speed  has  no  right  to  assume 
that  man  on  track  will  get  off  in  time :  89  Ga.  463. 

Section  primarily  for  benefit  of  persons  crossing  track,  not  those  walking 
along  it;  yet  as  to  both  non-compliance  is  evidence  of  negligence  for  jury: 
82  Ga.  400. 

Section  somewhat  germane  when  stock  killed  some  distance  beyond  public 
crossing:  83  Ga.  192.  So,  where  killed  between  blow-post  and  crossing,  and 
sections  2222  and  2224  are  to  be  construed  together :  83  Ga.  192. 

Company  not  liable  for  homicide  of  one  on  track  between  blow-post  and  pub- 
lic crossing,  when  :  91  Ga.  419,  420. 

Driver  of  wagon  killed  near  public  crossing  by  train  not  run  as  provided  by 
statute,  no  recovery  here:  93  Ga.  253. 

Not  applicable  where  railroad-train  killed  colt  three  hundred  yards  below 
crossing,  when  :  93  Ga.  319. 

No  duty  raised  by  this  section  as  between  company  and  stranger  on  tracks 
near  to,  but  not  at  public  crossing:  93  Ga.  370;  95/362;  93/510,  390. 

In  such  case  failure  to  observe  requirements  of  this  law  may  be  considered 
by  jury  on  question  of  negligence :  65  Ga.  631 ;  89/463  ;  74/725  ;  but  see  74  Ga.  605. 

Section  construed  and  applied  where  person  killed  on  tracks  near,  but  not 
onT^rblic  crossing:  93  Ga.  390. 

Failure  to  observe  these  requirements  negligence  per  se,  but  how  far  negligent 
as  to  person  injured  on  tracks  near  crossing:  93  Ga.  510. 


143  SECOND  TITLE.— CHAP.  2,  ART.  6,  SEC.  3.  §§2223-2227 

Operation  of  railroads. 

Where  engineer  failed  to  comply  with  this  section  and  train  collided  with 
buggy,  railroad  company  negligent :  93  Ga.  788. 

Where  headlight,  and  not  speed  of  train,  frightened  horse,  failure  to  blow 
whistle  and  approaching  crossing  too  rapidly,  not  render  company  liable : 
88  Ga.  282. 

Failure  to  comply  with  this  section,  and  horse  of  traveler,  on  public  road 
approaching  crossing,  frightened,  and  person  injured,  railroad  company  liable : 
95  Ga.  688. 

§2223.   (709.)  Neglecting  to  erect  such  posts .     Should  any  company  ^f^g851"2' 
fail  or  neglect  to  put  up  said  posts,  the  superintendent  thereof  shall1859-  p-64- 
be  guilty  of  a  misdemeanor. 

§2224.  (710.)  Failing  to  blow  the  whistle.  If  any  engineer  neglects  ^ct^01851"2' 
to  blow  said  whistle  as  required,  and  to  check  the  speed  as  required, 1875'  p-  17- 
he  is  guilty  of  a  misdemeanor:  Provided,  that  within  the  corporate 
limits  of  the  cities,  towns  and  villages  of  this  State,  the  several  rail- 
road companies  shall  not  be  required  to  blow  the  whistle  of  their 
locomotives  on  approaching  crossings  or  public  roads  in  said  cor- 
porate limits,  but  in  lieu  thereof  the  engineer  of  said  locomotive 
shall  be  required  to  signal  the  approach  of  their  trains  to  such  cross- 
ings and  public  roads  in  said  corporate  limits,  by  tolling  the  bell  of 
said  locomotive,  and  on  failure  to  do  so,  the  penalties  of  this  sec- 
tion shall  apply  to  such  offense. 

See  notes  to  section  2222. 

Amends  section  2222  so  as  to  make  it  unlawful  to  blow  whistle  in  cities, 
irrespective  of  city  ordinances  :  73  Ga.  558. 

It  was  not  negligence  per  se  to  blow  stock-alarm  in  city,  where  blowing  had 
no  relation  to  crossing,  but  done  to  save  mule :  83  Ga.  193. 

Provision  requiring  engineer  to  "signal  approach"  refers  only  to  crossings, 
not  to  stations;  but  on  discovering  frightened  team,  he  should  stop  whistle: 
90  Ga.  232. 

§2225.     (711.)    Injuries.     When  such  injury  occurs,   the  onus  is $2321. 
upon  the  company  to  prove  such  fault  on  the  part  of  the  injured 
persons. 

See  also  note  on  marginal  cognate  section. 

§2226.  (712).  Suits,  where  brought.  Such  suits  may  be  located  in 
tho  county  where  the  injury  occurs,  and  service  perfected  as  in  case 
of  killing  stock. 

In  suit  for  damages  for  killing  a  person,  under  the  Act  of  1850  brought  in  the 
county  where  the  principal  office  was  kept :  24  Ga.  356. 

Railroad  extending  through  several  counties,  may  be  treated  by  legislature 
as  residing  in  each  of  such  counties  :  01  Ga.  223. 

§2227.   (713.)    Railroads  over  which  crossings  are  required.     When  A(?^88^56 
any  road  over  which  a  crossing  is  required  shall  be  obstructed,  or  i^:t|71894' 
not  in  good  order  at  such  crossing,  a  road  commissioner,  or  an  over- 
seer of  the  road  district  where  the  crossing  is,  must  notify  the' near- 
est agent  or  employee  of  the  company,  in  writing,  to  remove  such 
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obstructions,  or  to  put  such  crossing  in  proper  order,  within  fifteen 
days  from  the  date  of  such  notice. 

§2228.  (714.)  Requisition,  when  to  be  complied  with.  If  such  requisi- 
tion is  not  complied  with,  it  must  be  done  by  the  overseer  of  the 
road,  and  within  five  days  after  he  shall  have  discharged  such  duty, 
he  must  report  under  oath,  in  writing,  to  the  commissioner  of  the 
district,  the  amount  and  value  of  the  services  performed. 

§2229.  (715.)  Execution  shall  issue.  The  commissioners  shall  then 
issue  execution,  under  their  hands  and  seals,  directed  to  any  lawful 
officer,  for  the  amount  of  such  value  and  the  costs  of  the  proceed- 
ing, against  such  defaulting  railroad  company,  as  in  case  of  other 
road  defaulters. 

§2230.  (716.)  Money  raised,  how  disposed  of.  The  amount,  when 
collected,  must  be  paid  to  the  persons  who  performed  the  labor,  pro 
rata,  and  according  to  the  labor  performed  by  each,  and  for  other 
expenses  of  said  work,  if  any. 

§2231.  (717.)  Defenses.  The  defendants  may  defend  themselves 
from  such  fi.  fas.  as  other  defaulting  road-workers  may. 

§2232.  (718.)  Plank  and  other  roads  subject  to  the  same  provisions. 
The  provisions  of  this  Article  are,  so  far  as  applicable,  extended  to 
any  plank,  macadamized,  turnpike,  or  other  road  belonging  to  pri- 
vate individuals  or  a  joint-stock  company. 

Case  of  a  plank  road :  9  Ga.  475.  A  bill  filed  for  obstructing  a  highway : 
15  Ga.  39. 
$$509,571.  §2233.  (719.)  Public  highways,  etc.  Public  highways,  bridges,  or 
ferries  cannot  be  appropriated  to  railroads,  plank  roads,  or  any  other 
species  of  road,  unless  express  authority  is  granted  by  some  consti- 
tutional provision  of  their  charter. 

Not  applicable  where  railroad  charter  older  than  Code :  43  Ga.  200. 

"Highways"  includes  streets  ;  city  of  Macon  has  no  authority  to  grant  use  of 
street  to  railroad  :  80  Ga.  793 ;  87/608. 
Acts  1882-3,  §2234.  Trains  must  stop  at  railroad  crossings.  Whenever  the  tracks 
of  separate  and  independent  railroads  cross  each  other  in  this  State, 
(Lua,^Q  I  "  ^"all  engine-drivers  and  conductors  must  cause  the  trains  which  they 
respectively  drive  and  conduct  to  come  to  a  full  stop  within  fifty  feet 
of  the  place  of  crossing,  and  then  to  move  forward  slowly.  The 
train  of  the  road  first  constructed  and  put  in  operation  shall  have 
the  privilege  of  crossing  first. 

Where  statutory  restriction  as  to  speed  applied  to  bridge  proper,  not  to  tres- 
tle approaching  it:  90 Ga.  608. 

What  was  "drawbridge,"  for  court,  not  jury:  90  Ga.  608. 

Bound  to  reasonable  care  and  diligence  in  running  over  crossings :  10  Ga. 

680.     Collision  happening  at  crossing  of  railroad  and  public  highway,  both 

parties  being  at  fault,  no  recovery :  19  Ga.  440. 

Acts  1881-5,      §°235„  Railroads  to  post  bulletins  of  delayed  trains.     Whenever  any 

passenger-train,  on  any  railroad  in  this  Stale,   shall  be  more  than 
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one  half  of  one  hour  behind  its  schedule  time,  when  it  passes  a  depot 
at  which  there  is  a  telegraph-operator,  during  the  hours  that  such 
operator  is  required  to  be  on  duty,  it  shall  be  the  duty  of  such  rail- 
road company  to  keep  posted  at  every  succeeding  telegraph-station 
along  its  lino  the  time  such  train  is  behind  its  schedule:  Provided, 
that  such  bulletin  shall  not  be  required  to  be  posted  at  any  station 
until  one  half-hour  before  the  regular  schedule  time  at  which  such 
train  is  to  arrive  at  the  station  at  which  such  bulletin  is  required  to 
be  kept. 

§2236.  Penalty.  For  every  willful  violation  of  the  requirements 
of  the  preceding  section,  said  railroad  company  shall  be  liable  to  pay 
to  the  State  of  Georgia  twenty  dollars,  which  may  be  collected  by 
suit  in  any  court  having  competent  jurisdiction. 

§2237.  Qualifications  of  railroad  telegraph-operators.  No  railroad  ^)et^890"1' 
company  shall  employ  in  this  State  any  telegraph-operator  to  re-$2340- 
ceive  and  transmit  dispatches  governing  the  movement  of  trains, 
who  is  less  than  eighteen  years  of  age,  and  who  has  not  had  at  least 
one  year's  experience  as  a  telegraph-operator,  and  who  has  not  stood 
a  thorough  examination  before  the  railroad  superintendent  or  train- 
master, and  received  a  certificate  of  his  competency  from  such  offi- 
cer. A  written  record  of  said  certificate  shall  be  kept  in  the  office  of 
the  officer  issuing  it,  and  be  subject  to  inspection  at  any  time. 

§2238.  Penalty.  Any  railroad  company  violating  the  requirements 
of  the  preceding  section  shall  forfeit  for  each  offense  not  less  than 
fifty  dollars,  and  not  more  than  five  hundred  dollars.  All  forfeitures 
collected  shall  be  paid  into  the  State  treasury  to  the  credit  of  the 
public-school  fund. 

§2239.  Suits  for  collection  of  penalties.  Suits  for  the  collection  of 
forfeitures  shall  be  brought  in  the  county  where  such  violations  occur, 
and  shall  be  prosecuted  by  the  solicitor-general. 

§2240.  Limiting  hours  of  service  for  trainmen.  No  railroad  doing  Actsi890-i, 
business  in  this  State  shall  require  or  permit  its  employees,  who  are  $$2615, 2619. 
engaged  in  the  business  of  operating  its  trains  over  its  roads,  to  make 
runs  of  over  thirteen  hours,  or  make  runs  aggregating  more  than 
thirteen  hours  in  any  twenty-four  hours,  except  when  such  train  is 
detained  by  reason  of  casualty,  or  other  cause,  from  reaching  its  des- 
tination on  schedule  time,  and  no  trainman,  after  having  been  on  a 
run  or  runs  for  as  much  as  thirteen  hours  out  of  the  twenty-four 
hours,  shall  be  required  to  again  go  on  duty  until  after  ten  hours' 
rest,  except  in  the  case  above  stated.  No  employee  of  any  railroad 
company  shall  be  deprived  of  his  right  to  recover  damages  for  per- 
sonal injury  by  reason  of  the  fact  that  he,  at  the  time  of  such  injury, 
was  making  a  run  of  more  than  thirteen  hours,  or  making  a  run  ag- 
gregating more  than  thirteen  hours  in  twenty-four  hours,  or  had  gone 
10 
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on  duty  after  a  thirteen  hours  run,  or  runs  aggregating  thirteen 
hours  before  ten  hours'  rest. 

§2241.  Penalty.  Any  railroad  violating  any  of  the  provisions  of 
the  preceding  section,  shall  be  subject  to  a  forfeiture  of  not  less  than 
fifty  nor  more  than  five  hundred  dollars;  all  forfeitures  collected 
shall  be  paid  into  the  State  treasury  to  the  credit  of  the  school  fund. 

§2242.  Suits  to  collect  forfeitures.  Suits  for  the  collection  of  forfei- 
tures, under  the  provisions  of  the  preceding  sections,  shall  be  brought 
in  the  county  in  which  the  principal  office  of  the  railroad  employing 
the  trainmen  offending  is  situated;  or  if  such  company  shall  have 
no  principal  office  in  this  State,  then  such  suit  may  be  brought  in 
any  county  in  which  such  company  has  a  track  and  an  agent. 


SECTION  4. 

FARM    CROSSINGS    AND    CATTLE-GUARDS. 

Actsi889,  §2243.  Railroad  companies  to  build  and  maintain  farm  crossings,  etc. 
Every  railroad  company  shall  be  required  to  build  and  maintain  at 
its  own  expense  good  and  sufficient  cattle-guards  on  each  side  of 
every  public  road  or  private  way  established  pursuant  to  law,  and 
on  the  dividing  line  of  adjoining  landowners  where  the  railroad 
may  cross  such  public  roads,  private  ways,  or  dividing  lines,  when 
necessary  to  protect  said  lands.  Thirty  days  written  notice  to  build 
such  cattle-guards  shall  be  served  on  any  agent  or  officer  of  such 
company,  by  the  owner  of  the  lands  to  be  affected  by  such  cattle- 
guards;  said  notice  shall  be  directed  to  said  railroad  company,  and 
contain  a  description  of  the  point  where  such  cattle-guard  is  desired, 
be  signed  by  the  said  landowner  or  his  agent  or  attorney,  and 
attested  by  some  officer  with  a  seal;  a  certified  copy  of  the  same 
being  prima  facie  evidence  of  the  contents  of  the  original  notice. 

§2244.  Liability  for  failure.  If  the  railroad  company  shall  fail  to 
build  such  cattle-guards  within  thirty  days,  then  the  railroad  com- 
pany shall  be  liable  to  the  owner  of  the  land  for  all  damages  result- 
ing from  the  failure  so  to  build;  and  for  each  day  elapsing  after  the 
thirty  days  have  expired,  until  the  said  cattle-guard  is  built,  in  the 
sum  of  twenty-five  dollars,  to  be  recovered  by  said  landowner  in  any 
court  having  jurisdiction  over  the  same. 

§2245.  Additional  cattle-guards.  Whenever  the  owner  of  any  lands 
over  which  any  railroad  company  may  have  acquired  the  right  of 
way,  may  desire  additional  cattle-guards  other  than  those  provided 
for  in  the  preceding  section,  or  any  farm  crossing  on  his  land,  it 
shall  be  the  duty  of  the  railroad  company,  upon  written  notice  as 
provided  in  the  preceding  section,  within  ten  days  after  the  service 
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of  the  said  notice,  to  submit  to  the  landowner,  or  his  agent,  if  to 
be  found,  a  written  estimate  of  the  cost  of  such  cattle-guard  or  farm 
crossing;  whereupon  the  said  landowner,  or  his  agent,  if  satisfied 
with  the  same,  shall  pay  to  the  company  the  sum  so  estimated, 
when  the  company  shall  at  once  proceed  to  build  such  cattle-guards 
or  farm  crossing;  the  cost  of  the  farm  crossing  to  cover  only  the 
road-bed  of  the  said  railroad.  In  the  event  the  landowner  and  the 
company  cannot  agree  as  to  the  correctness  of  the  said  estimate, 
then  the  same  shall  be  determined  in  the  same  manner  as  damages 
for  right  of  way.  The  award  may  be  had  at  the  instance  of  the 
landowner,  or  his  agent,  as  well  as  at  the  instance  of  the  railroad 
company.  In  the  event  the  railroad  company  shall  fail  to  comply 
with  the  provisions  of  this  section,  or  to  keep  in  good  repair  the 
guards  or  crossings,  it  shall  be  liable  for  all  damages  resulting  to 
such  landowner  by  the  failure  to  build  or  keep  in  good  repair  such 
cattle-guards  or  farm  crossings,  to  be  recovered  in  any  court  having 
jurisdiction  thereof. 

§2246.  Does  not  affect  existing  laws.  Nothing  in  the  two  preceding 
sections  shall  be  construed  in  any  way  to  change  the  liability  of 
railroad  companies  for  damages  to  live  otock,  or  to  prevent  land- 
owners from  joining  their  fences  to  stock-gaps,  or  of  free  access  from 
and  to  the  said  farm  crossing.  This  and  the  two  preceding  sections 
shall  not  apply  to  any  roads,  ways  or  crossings  within  the  limits  of 
any  incorporated  town  or  city. 


SECTION   5. 

INJURIES    TO    STOCK. 

§2247.  (3037.)  Record  of  stock  killed.  Every  railroad  company 
shall  require  of  every  engine-runner  employed  by  them  to  render 
daily,  to  a  proper  officer,  an  account  of  any  stock  or  other  property 
injured,  which  returns  shall  be  kept  recorded  in  a  book,  and  open 
for  the  inspection  of  all  persons.  For  the  failure  to  keep  such  a 
record,  and  to  require  such  returns,  the  company  shall  be  liable  for 
ten  per  cent,  extra  damage  to  every  person  whose  property  is  injured 
by  them. 

Suit  could  not  be  brought  for  a  matter  of  this  kind  before  Act  of  1843,  in 
justice's  court,  for  killing  stock :  1  Ga.  173.  What  proof  to  recover  from  rail- 
road for  killing  stock :  33  Ga.  110. 

§2248.   (3038.)   Report   of  overseers,   etc.     All   overseers    or   track-  Acts  1868-4, 
menders  on  the  different  railroads  in  this  State,  shall  file  weekly,  t   '        *  — 
with  the  station-agents,  a  list  of  the  different  marks  and  brands   of  ^* 
all  stock  killed  upon  their  respective  sections  the  preceding  week,  so 
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as  to  bo  compelled  to  identify,  in  their  weekly  report,  on  what  part 
of  thoir  section  such  stock  was,  or  may  have  been  killed,  by  some 
designated  place  on  said  section. 

ApCpS6?,6664'  §2249-  (3039.)  Report  to  be  posted,  where.  Said  list  shall  be  placed 
in  a  conspicuous  place  in  the  office  of  the  said  station-agent,  for  the 
inspection  of  all  persons  concerned. 

ApCpS65?66?'  §2250.  (3040.)  Overseer,  when  liable.  Upon  failure  of  any  over- 
seer or  track-mender  to  comply  with  the  provisions  of  section  2248, 
fisV^** '  ^a"  he  shall  be  liable  to  pay  the  owners  of  said  stock  double  the  value  of 
all  stock  killed  on  his  particular  seotion,  and  not  reported  during 
such  failure;  the  same  to  be  recovered  in  the  same  manner  as  now 
provided  by  law  for  the  collection  of  claims  for  stock  killed  on  rail- 
roads in  this  State. 

^s61586gg4'  §2251.  (3041.)  Railroad  company  liable,  when.  Incase  the  over- 
seer or  track-mender  is  insolvent,  then  and  in  that  case  the  rail- 
road company  in  whose  employ  they  are,  shall  be  liable  to  pay  ac- 
cording to  the  provisions  of  section  2250  :  Provided,  that  in  all  cases 
where  the  penalty  shall  be  collected  from  the  overseer  or  track- 
mender,  the  liability  of  the  railroad  company  in  whose  employment 
they  may  be,  shall  thenceforth  cease. 

Actmto,         §2252.   (3042.)  Damage  to  live  stock.     The  several  railroad  compa- 
Act  1843,     nies  in  the  State,  including  the  Western  and  Atlantic  Railroad,  shall 

Oobb,390.  '  &  ' 

Act  i84~<     be  held  liable,  under  the  rules  hereinafter  prescribed,  for  any  dam- 
Act  mo,     age  done  to  any  live  stock  or  other  property  (except  for  the  assess- 

Acts  1853-4,  ruent  of  damages  for  right  of  way) ,  to  the  owner  or  owners  thereof, 

p.  93(e).  B  &  ,J/'  .  .' 

1863-4,  p.  65.  by  the  running  of  cars,  locomotives  or  other  machinery  upon  their 

roads  respectively,  and  for  damage  done  by  any  person  or  persons 

in  the  employ  or  service  of  railroad  companies,  and  for  damages  done 

by  any  such  railroad  company,  by  any  means  whatever. 

See  notes  to  section  2321. 

Provisions  of  the  Act  of  1847,  how  far  repealed  by  Act  of  1850:  13  Ga.  68. 
Act  of  1854  in  regard  to  the  liability  of  railroads  for  killing  stock,  not  unconsti- 
tutional: 17  Ga.  323.  As  to  notice  under  Act  of  1853-4:  18  Ga.  247.  What 
part  of  Act  of  1847  repealed  by  Act  of  1854:  21  Ga.  104.  Offering  to  pay 
for  cattle  throws  the  onus  on  railroad  company  to  show  not  killed  by  their 
negligence :  28  Ga.  317.  What  necessary  proof  to  recover  from  railroad  for 
killing  stock:  33  Ga.  110.  Expenses  of  litigation  claimed  as  part  of  damages 
for  killing  cow:  48  Ga.  514.  Where  railroad  company  not  liable  for  killing 
stock :  48  Ga.  464.  What  will  excuse  and  what  mitigate  when  stock  killed : 
56  Ga.  540.  Verdict  for  company  not  disturbed,  although  burden  on  com- 
pany to  prove  no  negligence  where  killing  shown :  56  Ga.  457,  458.  As  to 
triple  damages  for  killing  stock :  57  Ga.  253.  As  to  burden  of  proof  on  railroad : 
64  Ga.  649  ;  61/11,  12.  As  to  the  presumption  against  the  railroad  being  rebut- 
ted: 65  Ga.  714. 

No  legal  obligation  on  railroad  to  make  and  keep  up  stock-gaps  ;  declaration 
not  showing  contract  to  do  so,  demurrable  :  75  Ga.  354. 
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As  to  which  road  liable,  and  election  to  sue,  where  stock  killed  on  tracks 
of  one  by  train  of  another :  75  Ga.  645. 

Railroad  purchasing  right  of  way  and  taking  away  protecting  fence,  liable  to 
tenant  of  grantor  for  damages  by  cattle :  84  Ga.  256 ;  also  where  right  of  way 
condemned  and  stock-gap  removed :  85  Ga.  444. 

Expense  of  feeding  and  doctoring  injured  mule  while  unable  to  work,  in- 
cluded in  measure  of  damages :  84  Ga.  329. 

Owner  cannot  recover  from  railroad,  for  injuries  to  horse,  where  caused  by 
animal's  own  obstinacy:  86  Ga.  103. 

Under  section  4386,  Revised  Statutes  United  States,  carrier  liable  for  dam- 
ages to  stock,  occasioned  by  keeping  on  cars  for  twenty-eight  hours  without 
food  :  86  Ga.  210. 

§2253.  (3043.)  Notice  to  railroad.  Any  person  whose  stock  has  ^cts9^|*-4> 
been  or  may  be  killed,  wounded  or  injured,  or  whose  property  has1^62^ 
been  destroyed  or  damaged  (with  the  exception  contained  in  the 
preceding  section)  by  the  running  of  any  cars,  engines,  locomo- 
tives, or  other  machinery  used  by  a  railroad  company,  on  any 
railroad,  or  by  any  act  done  by  any  person  or  persons  in  the  employ 
of  a  railroad  company,  or  the  officers,  agents,  engineers,  or  conduct- 
ors of  any  such  company,  may  serve  a  written  notice,  describing 
the  kind  of  stock  killed,  crippled,  or  injured,  and  the  particular 
kind  of  property  damaged  or  destroyed,  which  notice  shall  contain 
a  statement  of  the  time  and  place,  as  near  as  can  be  ascertained, 
when  and  where  the  damage  was  done,  and  maybe  served  personally 
upon  any  employee  of  such  company,  at  any  place  where  such  offi- 
cer or  agent  in  the  employ  or  service  of  such  company  may  be 
found,  at  least  three  days  previous  to  the  day  of  trial,  or  by  leav- 
ing a  copy  of  such  notice  at  the  residence  of  such  employee  five 
days  previous  thereto,  and  which  notice  shall  be  served  at  any  time 
within  three  months  after  the  happening  of  the  injury  complained 
of,  and  not  after;  which  service  shall  be  deemed  and  held  sufficient 
notice  to  such  company  to  authorize  the  court  to  proceed  to  give 
judgment  as  in  cases  of  debt. 

Notice  served  personally  by  plaintiff,  who  attached  affidavit  of  service ;  and 
as  to  what  is  evidence  of  negligence  by  owner :  42  Ga.  300. 

§2254.   (3044.)  Form  of  notice.     A  notice  in  substance  and  f orm  ^p^fll"4' 
as  follows,  subject  to  such  alterations  and  additions  as  the  circum-  1P621^ 
stances  of  the  case  may  require,  shall  be  deemed  sufficient: 

Georgia, County. 

To  the Railroad  Company  : 

You  are  hereby  notified,  that  within  the  last  three  months,  to  wit, 

on  the day,  or  night  of  ,  you  damaged  the  subscriber,  by 

killing  or  destroying  (as  the  case  may  be) (here  mention  the  par- 
ticular damage  done,  and  the  kind  and  species  of  property  injured 
or  destroyed,  belonging  to  him  or  her),  by  the  running  of  a  car, 
engine,  or  locomotive,  or  other  machinery  on  your  road;  and  desir- 
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ing  that  the  amount  of  damages  may  be  legally  assessed,  you  are 
hereby  required,  by  agent  or  attorney,  or  in  person,  to  appear  at  the 
justice  court-ground  in  the District  G.  M.  (inserting  the  num- 
ber of  the  district  in  which  the  damage  was  done),  by  ten  o'clock, 

a.  m.,  on next,  then  and  there  to  show  cause,  if  any  exist,  why 

the  damage  shall  not  be  assessed  according  to  law. 

This day  of ,  18 — .  John  Doe. 

APCpS938;2"4'  §2255.  (3045.)  Trial,  judgment  and  execution.  In  all  cases  the 
1^2i59  plaintiff  shall  state  in  his  notice  that  the  damages  do  not  exceed 
thirty  dollars.  The  justice  of  the  peace  in  the  district  shall  attend 
at  the  court-ground  in  the  district  at  the  time  specified  in  the  no- 
tice, hear  the  evidence  produced,  determine  the  amount  of  damages, 
//  P.*  f°D  anc^  en^er  UP  judgment  therefor,  with  costs  ;  and  the  plaintiff  may 
give  testimony  himself,  as  any  other  witness.  A  judgment  entered 
up  under  the  provisions  of  this  section,  by  the  justice  of  the  peace, 
shall  be  final  and  conclusive  between  the  plaintiff  and  railroad  com- 
pany, touching  the  particular  matter  for  which  such  judgment  may 
be  rendered,  except  as  hereinafter  provided  for  on  appeal.  The 
justice  of  the  peace  shall  forthwith  issue  his  execution  in  favor  of 
the  plaintiff  against  the  defendant  for  such  damages  as  may  have  been 
assessed,  with  all  the  costs  which  may  have  accrued,  which  execution 
shall  be  directed  to  all  and  singular  the  sheriffs  and  constables  of 
the  State  of  Georgia,  and  may  be  levied  and  executed  by  any  levy- 
ing officer  in  any  county  of  this  State  where  the  property  may  be 
found. 

Justice's  jurisdiction  to  $100  for  killing  of  stock  by  railroads :  58  Ga.  534. 
In  summary  proceeding,  plaintiff  cannot  recover  $30.00  for  killing  hogs,  and 
$30.00  extra  for  failure  to  report  same :  80  Ga.  803. 

ApCPtsSt4,      §2256.    (3046.)    Appeal.      The  railroad  company,   by  its   officer, 

1p6 159        agent,  or  attorney  at  law,  may,  at  any  time  after  such  judgment  is 

rendered  and  before  a  sale  under  the  execution,  enter  an  appeal  by 

filing  with  the  justice  of  the  peace  or  levying  officer  an  affidavit  that 

the  amount  of  such  judgment  or  verdict  is,  to  the  best  of  his  belief, 

not  justly  due  to  the  plaintiff  ;   whereupon,  and  on  the  payment  of 

,  ffr'j^  all  costs,  the  said  justice  of  the  peace  and  sheriff  shall  return  to  the 

clerk  of  the  superior  court  of  the  county  where  the  suit  commenced, 

all  the  papers  in  their  hands,  and  also  said  affidavit ;  and  the  said 

court  shall  proceed  to  try  said  cause  in  the  same  manner  and  under 

the  same  restrictions  as  other  appeal  causes  are  tried,  and  award 

judgment  and  execution  accordingly. 

A|!'ilsJ:St4'      §2257.   (3047.)    Levy,  advertisement  and  sale.      When  a  sheriff  or 

1p!2iM.       constable  shall   levy  an  execution,   issued  under  the  provisions   of 

the    foregoing   sections,    upon  property  of  the  defendant,   he  shall 

advertise  the  same  for  at  least  fifteen  days  in  some  public  gazette, 

published  weekly,  on  the  line  or  at  the  terminus  of  said  road,  in 
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this  State,  and  proceed  to  sell  the  same  for  the  satisfaction  of  such      //pi  /? r 
damages  and  costs;  and  such  levying  officer  shall  be  entitled  to  a  /a'^*7 

commission  of  ten  per  cent,  for  selling,   besides  two  dollars  for  ad- 
vertising and  one  dollar  for  the  levy. 

§2258.    (3048.)  Disposition  of  proceeds   of  sale.     The   cost,  in  all  Acts  1853-4, 
cases,  shall  be  the  first  money  paid,  and  after  satisfying  the  plain-  m23k 
tiff's  demand,  the  excess,  if  any,  arising  from  such  sale  shall  be         /£*/*  ffi  ru 
subject  to  the  order  of  the  president  of  such  company.  / 

§2259.    (3049.)    Tender  and  its  effects.     Nothing  in  the  seven  pre-  ^Va^t"4, 
ceding  sections  shall  prevent  a  railroad  company,  or  the  agent  and  ^Jg. 
employee  of  such  company,  who  may  be  served  with  a  notice   of 
a  damage  done,  from  tendering  to  the  owner  of  such  property  dam- 
aged or  destroyed  a  reasonable  amount  as  a  compensation  for  the  /i  / 
damage  so  done,   which,  if  accepted  by  the  party  aggrieved,  shall       /  z/L/" 
stop  all  further  proceedings;   but  the  injured  party  may  or  may  not          Ap 
accept  the  sum  tendered,  and  if  he  refuse  and  proceed  to  investigate 
the  matter,  under  the  provisions  of  the  seven  preceding  sections,  and 
shall  fail  to  recover  a  larger  amount  than  the  sum  so  tendered,  he 
shall  pay  all  costs,  and  the  railroad  company  shall  be  discharged 
from  further  liability  by  paying  the  damages  assessed;  and,  in  all 
cases,  when  an  injured  party  shall  claim  damages  exceeding  thirty 
dollars,  suit  shall  be  brought  in  the  superior  court,  by  written  notice, 
served  upon  the  nearest  agent  or  officer  of  said  railroad  company  to 
plaintiff's  residence,  or  by  leaving  a  copy  at  their  place  of  doing 
business  twenty  days  before  court. 

Section  referred  to  and  construed :  51  Ga.  245. 

§2260.    (3050.)   Suits  by  a  partner  or  joint  owner.     In  all  cases  where  ^c*s9138_||"4, 
any  species  of  live  stock  or  other  property  shall  be  killed,  injured  1862{§£ 
or  destroyed  by  the  running  of  an  engine,  locomotive,  car  or  other 
machinery  upon  any  railroad  in  this  State,  which  belongs  to  part-  ./J J  <^a     . 
ners  or  joint  owners,  or  where  the  owner  is  absent,  any  one  of  the    ^*^' 
partners   or  joint  owners,   or  any  authorized   agent  of  the  absent 
owner,  shall  have  power  to  institute  suit  in  his  own  name  against 
the   railroad  company  liable  for  the  damages;  and  any  verdict  or 
judgment  obtained  against  such  company  by  a  part  owner  or  agent 
of  an  absent  owner,  shall  be  a  full  and  complete  bar  to  the  recovery 
of  any  other  part  owner,  or  the  absent  owner,  in  respect  to  the  par- 
ticular matter  investigated,  and  the  cost  shall  be  taxed  as  provided 
in  other  cases  of  debt. 

§2261.   Owner  may  hill  live  stock  rendered  useless.     When  any  live Act^882"3, 
stock  is  so  injured  by  the  cars  of  any  railroad  company  as  to  become  $1755- 
valueless  for  ordinary  uses,  it  shall  be  lawful  for  the  owner  of  said 
live  stock  to  procure  the  attendance  of  two  disinterested  persons  to 
examine  said  stock,  and  if  said  persons  determine  the  injury  to  be 
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of  such  character  as  to  render  the  stock  valueless- for  the  purpose 
for  which  said  owner  kept  said  stock,  then  the  owner  may  put  said 
stock  to  death,  or  procure  it  to  be  done,  without  impairing  in  any- 
way his  right  to  recover  damages  from  the  company  inflicting  the 
injury  upon  his  said  stock. 

§2262.  Railroad  may  kill  stock.  Nothing  in  the  preceding  section 
contained  shall  be  construed  to  prevent  the  authorities  of  any  rail- 
road company  inflicting  serious  injury  of  the  character  named  in 
said  section  from  putting  such  live  stock  to  death. 


SECTION  6. 

RAILROADS    AS   COMMON    CARRIERS,    AND    HEREIN    OF    OTHER    CARRIERS.* 

§2263.  (2065.)  Definition.  Any  person  undertaking  to  transport 
goods  to  another  place  for  a  compensation,  is  a  carrier,  and  as  such 
is  bound  to  ordinary  diligence. 

A  carrier  of  goods,  and  bound  to  ordinary  diligence  :  2  Ga.  349-355.  A  fer- 
ryman held  to  be  only  carrier  where  only  uses  it  for  customers,  and  does  not 
charge :  42  Ga.  528. 

§^167(7),        82264.   (2066.)    Common  carrier.      One  who  pursues  the  business 

2894,5160.  u  \  /  -l^ 

constantly  or  continuously  for  any  period  of  time,  or  any  distance 
of  transportation,  is  a  common  carrier,  and  as  such  is  bound  to  use 
extraordinary  diligence.  In  cases  of  loss  the  presumption  of  law  is 
against  him,  and  no  excuse  avails  him  unless  it  was  occasioned  by 
the  act  of  God  or  the  public  enemies  of  the  State. 

Common  carrier  defined ;  what  is  act  of  God :  2  Ga.  349.  An  express  com- 
pany is  a  common  carrier  under  the  terms  of  this  section  :  36  Ga.  635.  Where 
common  carrier  could  not  affect  title  to  wool  against  true  owner  by  taking 
warehouse  receipt  in  his  own  name :  33  Ga.  Sup.  98.  Only  relieved  from  loss 
of  goods  by  act  of  God  or  the  public  enemy  :  37  Ga.  103.  Extraordinary  flood 
in  a  river  as  an  act  of  God,  excusing  a  common  carrier:  42  Ga.  443.  Delivery 
of  goods  must  be  proven  to  charge  common  carrier  for  loss:  36  Ga.  635; 
12/217.     Act  of  God,  the  interfering  cause,  must  be  irresistible  :  50  Ga.  511. 

Passenger  stopped  by  quarantine  occurring  after  sale  of  ticket  cannot  re- 
cover :  70  Ga.  533. 

As  to  whether  telegraph  company  is  a  common  carrier:  68  Ga.  299,  307.  As 
to  notice  of  value  of  what  they  receive  for  transmission :  73  Ga.  285. 

Railroad  transporting  live  stock,  common  carrier,  and  liable  for  damages 
except  from  act  of  God,  public  enemy,  or  the  animals  themselves :  66  Ga.  485. 

Messenger  here  agent  of  express  company  to  carry  goods,  etc.,  and  not 
common  carrier,  and  liable  to  company  for  ordinary  diligence,  etc. :  67  Ga.  201. 

Common  carrier's  duty  respecting  transportation  of  persons  or  property  is 
independent  of  contract :  90  Ga.  810.  Hence,  breach  of  contract  of  carriage 
is  also  a  tort,  being  violation  of  public  duty:  89  Ga.  260. 

But  where  special  contract  varied  general  liability,  action  was  properly 
brought  on  the  contract:  87  Ga.  463.  Had  it  not  been,  defendant  could  have 
set  up  the  special  contract :  87  Ga.  463  ;  citing  71  Ga.  61. 


*See  Bailments. 
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Carrier's  duty,  relative  to  transportation,  being  independent  of  contract, 
a  line  connecting  with  initial  line,  but  having  no  contract  with  it  or  shipper, 
liable  to  latter  for  delay :  90  Ga.  810. 

Cattle  and  hogs  sued  for,  description  in  freight  bill  as  "one  car-load  of  cat- 
tle" immaterial  variance,  action  being  in  tort  for  breach  of  the  public  duty : 

87  Ga.  734. 

Under  contract  here,  railroad  company's  liability  was  that  of  common  car- 
rier to  transport  cotton  over  other  lines  to  destination  :  75  Ga.  609. 

Facts  here  made  action  of  trespass  on  case,  not  breach  of  contract  to  carry 
passenger:  69  Ga.  827. 

Rule  of  diligence  herein  is  higher  than  that  in  section  2321,  which  exacts 
of  the  company  generally  only  ordinary  diligence:  88  Ga.  814;  modifying 
78  Ga.  646. 

Where  goods  had  ample  time  to  arrive  before  flood  and  escape  it,  and  de- 
fense is  flood,  onus  on  carrier:  88  Ga.  806. 

In  order  to  recover  for  negligence  in  failing  to  give  notice  of  arrival,  or  to 
deliver  on  application,  onus  on  consignee,  when :  88  Ga.  806. 

Liable  for  failure  to  care  for  stock  carried  past  destination  and  detained 
several  days,  although  not  responsible  for  attention,  etc.,  under  contract:  68 
Ga.  805. 

Liable  under  section  4386,  Revised  Statutes  "United  States,  for  damages  to 
stock,  kept  on  car  twenty-eight  hours  without  food :  86  Ga.  210.  Not  excused, 
for  failure  to  unload  them  for  food  and  rest,  by  failure  of  servant  of  consignor 
so  to  request :  86  Ga.  210.  Nor  by  fact  that  stock-yard  on  fire  when  certain 
station  reached :  86  Ga.  210. 

Special  contract  here  required  shipper  of  stock  to  accompany  them ;  he 
could  not  recover  for  their  injury,  when  :  91  Ga.  377. 

Defect  in  platform  not  excuse  railroad  for  injury  to  horse  while  loading  on 
car :  92  Ga.  384. 

Freight  damaged,  though  perishable,  carrier  must  show  freedom  from  fault ; 
word  "loss"  includes  damage  or  injury  :  91  Ga.  382,  385. 

Condition  of  goods  at  time  of  delivery  to  carrier  presumed  good  until  proven 
bad:  89 Ga.  815. 

Presumption  against  carrier  repelled  by  consignee's  receipt  as  in  good 
order ;  plaintiff  could  not  recover,  evidence  leaving  doubt  whether  damages 
due  to  dangers  of  sea  or  negligence :  69  Ga.  437. 

Carrier  must  show  how  lost  baggage  got  out  of  its  custody  ;  general  proof 
of  vigilance  not  sufficient :  75  Ga.  316. 

Duty  of  sleeping-car  company,  as  to  guarding  valuables  of  sleeping  passen- 
ger, and  burden  of  proof  in  case  of  loss :  95  Ga.  314,  810. 

Declaration  against  sleeping-car  company  held  sufficient  in  substance,  where 
valuables  of  sleeping  passenger  taken  from  her  satchel:  92  Ga.  161. 

Charge  here,  that  carrier  must  show  it  used  all  ordinary  care  and  diligence, 
if  goods  damaged  before  receipted  for,  error :  69  Ga.  437. 

Acts  and  facts  constituting  extraordinary  diligence  in  being  prepared  against 
flood,  etc.,  as  to  freight,  exclusively  for  jury ;  error  for  court  to  touch  thereon  : 

88  Ga.  806. 

Violation  of  usage  to  notify  consignee  of  arrival,  whereby  flood  overtook 
goods,  was  negligence :  88  Ga.  806. 

82265.  Bailee  must  show  no  concurrinq  neqliqence.     In  order  for  a  car-  $2896. 
rier  or  other  bailee  to  avail  himself  of  the  act  of  God  or  exception 
under  the  contract  as  an  excuse,  he  must  establish  not  only  that  the 
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act  of  God  or  excepted  fact  ultimately  occasioned  the  loss,  but  that 
his  own  negligence  did  not  contribute  thereto. 

88  Ga.  806,  cites  and  discusses  28  Ga.  543;  42/443;  50/509;  86/203;  78/646. 
Defense  being  that  injury  was  from  inherent  defects,  or  act  of  God,  carrier 
must  show  itself  without  fault:  92  Ga.  704. 

§2266.  (2067.)  Carrier  of  passengers.  A  carrier  of  passengers  is 
bound  also  to  extraordinary  diligence  on  behalf  of  himself  and  his 
agents  to  protect  the  lives  and  persons  of  his  passengers.  But  he  is 
not  liable  for  injuries  to  the  person,  after  having  used  such  diligence. 

Note.— See  also  notes  to  sections  2321,  2322,  2323. 

Proper  charge  of  the  court  as  to  the  diligence  to  be  used  by  carriers  of  pas- 
sengers: 34  Ga.  330.  When  one  becomes  a  passenger,  as  to  the  diligence  to  be 
used  and  place  to  get  on  a  train :  58  Ga.  461-468.  Bound  for  extraordinary  dili- 
gence to  protect  passengers :  56  Ga.  322.  Negligence  is  a  question  of  fact  for 
the  jury :  11  Ga.  588.  Railroads  responsible  for  the  torts  of  their  conduct- 
ors :  58  Ga.  216.  Street-railroads  are  carriers  of  passengers  and  responsible 
for  injury  to :  61  Ga.  215.  Responsible  to  passengers  for  injuries  where  they 
do  not  use  extraordinary  care  and  diligence:  62  Ga.  566. 

Extraordinary  diligence  due  to  passengers,  discussed  and  defined  :  95  Ga.  739. 

Violent  jolt  caused  by  coupling  onto  coach  where  plaintiff  was,  foscjury  to 
say  what  plaintiff  should  have  done  under  the  circumstances:  89  Ga.  495. 
Where  initial  line  had  side-tracked  said  coach  for  connecting  road  to  take  it, 
plaintiff  became  latter's  passenger,  whether  he  had  ticket  or  not :  89  Ga.  495. 

No  agent  at  station  to  sell  tickets,  passenger  blameless  for  not  having  one ; 
charge  over  ticket  rate,  illegal:  83  Ga.  753. 

Agent's  mistake  or  omission  in  signing  or  stamping  ticket,  not  justify  com- 
pany in  refusing  to  honor  it :  79  Ga.  358. 

Passenger  ejected  because  ticket  wrong  and  fault  with  ticket-agent,  railroad 
liable :  86  Ga.  744. 

Passenger  without  ticket  because  ticket-office  closed,  not  bound  to  get  out 
at  way  station  and  purchase  ticket  back  to  initial  station  and  thence  to  destina- 
tion :  90  Ga.  562.  Nor  bound  to  comply  with  unreasonable  rules  of  company. 
Railroad  must  keep  ticket-office  open  reasonable  time  before  departure  of  trains  ; 
whose  fault  that  passenger  had  no  ticket,  for  jury ;  relative  rights  of  passen- 
ger without  ticket  and  company  :  90  Ga.  562.     See  also  88  Ga.  529. 

Passenger  could  not  recover  for  expulsion  from  train,  his  ticket  having  ex- 
pired by  limitation  :  93  Ga.  225. 

One  voluntarily  on  train,  riding  free,  only  passenger  sub  modo:  73  Ga.  150. 
Such  person's  rights,  and  company's  duties  to  him,  discussed  :  73  Ga.  150. 

Conductor  bound  to  take  fare  if  tendered  before  passenger  ejected  ;  if  ten- 
dered after,  need  not  stop  train  and  take  him  on  :  68  Ga.  572.     See  88  Ga.  530. 

Passenger  stopped  by  quarantine  occurring  after  sale  of  ticket,  cannot  re- 
cover: 70  Ga.  533. 

Passenger  on  freight-train  takes  risk  of  jolts  incident  to  running  such 
trains :  84  Ga.  651 ;  91/782. 

Extraordinary  diligence  due,  no  matter  what  means  of  conveyance  em- 
ployed. Difference  in  application  of  rule  to  freight  and  passenger  trains : 
91  Ga.  782. 

Charge  that  law  wisely  requires  extraordinary  diligence  of  carriers  of  pas- 
sengers, not  error:  76  Ga.  772. 

After  charging  this  section,  proper  to  add  charge  on  presumption  of  negli- 
gence, etc. :  75  Ga.  331. 
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Extraordinary  diligence  as  to  passengers :  70  Ga.  251.     Defined :  95  Ga.  738. 

Whether  railroad  company  should  give  signals  as  to  train's  departure  from 
depot,  so  that  passengers  will  get  on  in  time,  and  as  to  passenger's  duty : 
66  Ga.  746. 

As  to  railroad's  duty  to  keep  tracks  clear  for  those  who  may  pursue  train 
leaving  depot :  66  Ga.  746. 

In  absence  of  custom  to  give  signals  for  passengers  to  alight,  railroad  not 
bound  to  do  so  ;  train  stopping  reasonable  time  to  alight,  enough :  89  Ga.  455 ; 
So  as  to  mounting :  89  Ga.  320.  But  injury  from  sudden  jerk  of  cars  while 
alighting,  carrier's  responsibility  to  passenger  extends  until  he  lands  safely : 

74  Ga.  442. 

Generally,  passenger  hurt  by  jumping  from  moving  train  cannot  recover: 
89  Ga.  455. 

Not  liable  for  carrying  sleepy  passenger  beyond  station,  if  usual  warning  and 
opportunity  to  alight  were  given :  71  Ga.  710.  That  conductor  promised  to 
wake  him  and  did  not,  makes  no  difference :  71  Ga.  710.  Custom  of  conductor 
to  assjst  ladies, children  and  infirm  persons,  referred  to:  71  Ga.  710. 

Person  boarding  train  to  assist  female  passenger,  not  entitled  to  notice  that 
train  about  to  start:  84  Ga.  1.     Distinguished:  96  Ga.  43. 

Carrier  not  bound  to  insure  passenger  a  safe  exit  from  depot ;  but  only  safe 
way  for  him  to  use  for  an  exit:  76  Ga.  770. 

Ordinarily,  before  reaching  flag-station  not  regular  stop,  conductor  should 
notify  passenger  bound  therefor ;  whether  not  taking  up  ticket  before  station 
reached  was  conductor's  or  passenger's  fault,  for  jury :  89  Ga.  16: 

Mistake  of  conductor  as  to  station  to  which  ticket  read,  is  such  negligence 
as  renders  railroad  liable  to  expelled  passenger:  86  Ga.  641. 

Illegal  ejection  of  passenger  entitled  by  contract  to  transportation,  action- 
able per  se;  measure  for  jury :  73  Ga.  252. 

Rule  requiring  of  conductors  extraordinary  diligence  toward  passengers, 
applies  fully  to  suit  for  breach  of  contract  to  carry,  by  wrongful  ejection  from 
train  :  73  Ga.  255,  257. 

Drunk  and  disorderly  passenger  properly  expelled :  81  Ga.  485.  Even  if 
under  excitement  conductor's  shooting  at  him  was  not  entirely  justifiable, 
company  not  liable :  81  Ga.  485. 

Conductor  is  policeman  ;  colored  passenger  should  be  protected  from  insult : 
89  Ga.  556. 

Railroad  liable  to  passenger  for  insults  and  harsh  treatment  by  brakeman  : 

75  Ga.  51. 

Sneers,  looks  and  contemptuous  gestures  not  justify  assault  by  conductor  on 
passenger :  90  Ga.  24. 

Street-railroad  company  bound  to  use  extraordinary  diligence,  and  where 
passenger  hurt  presumption  is  against  company :  76  Ga.  311. 

Measure  of  damages  from  failure  to  carry  through :  70  Ga.  533. 

Passenger  ejected  from  street-car,  permitted  to  testify  that  she  took  same 
because  she  and  child  sick,  and  conductor  so  informed :  93  Ga.  457.  Also,  that 
where  ejected  there  was  no  police  protection  for  ladies,  although  not  alleged 
in  petition  :  93  Ga.  457. 


§2267.    Who  a  passenger.     A  carrier  may  demand  prepayment  of||2%- 
fare;   but  if,  by  its  permission,  persons  enter  its  vehicle  with  the 
intention  of  being  carried,  an  obligation  to  pay  fare  is  implied  on 
the  part  of  the  passenger,  and  the  reciprocal  liability  of  the  carrier 
arises. 


504. 
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Conductor  must  take  fare  if  tendered  before  passenger  ejected  ;  if  tendered 
after,  conductor  need  not  stop  train  and  take  him  on :  68  Ga.  572.  See  88 
Ga.  530. 

No  agent  at  station,  excuse  for  passenger  being  without  ticket ;  and  charge 
over  ticket  rate,  illegal:  83  Ga.  753. 

For  other  decisions  cognate  hereto,  see  preceding  section  ;  also  see  sections 
2321,  2322,  2323. 

^ppS427°'        §2268.    (3035.)   Railroads  must  accommodate   all  alike,  when.     The 
$2269.         different  railroads  in  this  State,  acting  as  public  carriers,  are  re- 
quired to  furnish  equal  accommodations  to  all,  without  regard  to 
race,    color,    or   previous   condition.      Any   railroad   in   this    State 
violating  the  conditions  of  this  section,  by  any  of  its  employees, 
may  be  sued  in  the  superior  court  of  the  county  where  the  offense  is 
committed,  and  any  person  so  wronged  may  recover  such  sum  as  the 
discretion  of  the  court  thinks  right  and  proper  in  the  premises,  not 
to  exceed  ten  thousand  dollars. 
■^j^890"1'      §2269.  Equal  accommodations  in  separate  cars.     All  railroads  doing 
$2188.         business  in  this  State  shall  furnish  equal  accommodations,  in  sepa- 
~r         4d LeflC'*2^®  cars,  or  compartments  of  cars,  for  white  and  colored  passengers; 
but  this  section  shall  not  apply  to  sleeping-cars. 
t=>  k> .  §2270.  Must  assign  passengers  to  their  car.     All  conductors  or  other 

employees  in  charge  of  such  cars  shall  be  required  to  assign  all 
passengers  to  their  respective  cars,  or  compartments  of  cars,  pro- 
vided by  the  said  companies  under  the  provisions  of  the  preceding 
section;  and  all  conductors  of  dummy,  electric  and  street  cars,  shall 
be  required,  and  are  hereby  empowered,  to  assign  all  passengers  to 
seats  on  the  cars  under  their  charge,  so  as  to  separate  the  white 
and  colored  races  as  much  as  practicable;  and  all  conductors  and 
other  employees  of  railroads,  and  all  conductors  of  dummy,  electric 
and  street  cars  shall  have,  and  are  hereby  invested  with,  police 
powers  to  carry  out  said  provisions. 

§2271.  Penalty  for  remaining  in  car.  Any  passenger  remaining  in 
any  car  or  compartment  or  seat,  other  than  that  to  which  he  may 
have  been  assigned,  shall  be  guilty  of  a  misdemeanor.  The  con- 
ductor and  any  and  all  employees  on  such  cars  are  clothed  with 
power  to  eject  from  the  train  or  car  any  passenger  who  refuses  to 
remain  in  such  car  or  compartment  or  seat  as  may  be  assigned 
to  him. 

§2272.  Where  car  divided  into  compartments.  When  a  railroad-car 
is  divided  into  compartments,  the  space  set  apart  or  provided  for 
white  and  colored  passengers,  respectively,  may  be  proportioned  ac- 
cording to  the  proportion  of  usual  and  ordinary  travel  by  each  on 
the  road  or  line  on  which  said  cars  are  used. 

§2273.  White  and  colored  passengers  to  occupy  different  cars.  Officers 
or  employees  having  charge  of  such  railroad-cars  shall  not  allow 


157  SECOND  TITLE.— CHAP.  2,  ART.  6,  SEC.  6.     §§2274-2276 

Railroads  as  common  carriers,  and  herein  of  other  carriers. 

white  and  colored  passengers  to  occupy  the  same  car  or  compart- 
ment; and  for  a  violation  of  this  section,  any  such  officer  or  employee 
shall  be  guilty  of  a  misdemeanor. 

§2274.  Not  applicable  to  nurses.  But  these  provisions  shall  not 
apply  to  nurses  or  servants  in  attendance  on  their  employers. 

§2275.  Seats,  lights,  etc.  All  companies  operating  and  using  com- 
partment cars  or  separate  cars  shall  furnish  to  the  passengers  com- 
fortable seats,  and  have  such  cars  well  and  sufficiently  lighted  and 
ventilated,  and  a  failure  to  do  so  shall  be  a  misdemeanor. 

§2276.   (2068.)  Effect  of  notice  to  limit.     A  common  carrier  can-$3554, 
not  limit  his  legal  liability  by  any  notice  given,  either  by  publica- 
tion or  by  entry  on  receipts  given  or  tickets  sold.     He  may  make  an 
express  contract,  and  will  then  be  governed  thereby. 

Cannot  vary  his  responsibility  by  notice  or  special  acceptance :  2  Ga.  349. 
Where  no  proper  notice  to  owner  of  arrival  of  goods :  14  Ga.  278.  As  to  limit- 
ing liability  by  special  agreement:  19  Ga.  210.  May  limit  liability  by  special 
contract,  and  as  to  usage  as  to:  21  Ga.  526.  The  marks  on  bales  of  cotton  no 
evidence  of  contract :  25  Ga.  228.  Cannot  by  special  contract  exempt  them- 
selves from  liability  for  losses  arising  from  negligence :  28  Ga.  543 ;  38/43 ; 
34/315.  What  is  meaning  of  special  contract :  32  Ga.  404.  Express  company 
may  make  express  contract  with  shipper  outside  of  the  receipt :  36  Ga.  532, 
635  ;  37/103.  What  was  an  express  contract  by  which  the  shipper  and  carrier 
both  were  bound :  39  Ga.  617,  634.  Where  the  fact  as  to  whether  there  was 
an  express  contract  limiting  liability  should  have  been  left  to  the  jury  :  42  Ga. 
487.  A  letter  did  not  constitute  an  express  contract :  44  Ga.  278.  Express 
contract  signed  by  both  parties,  that  the  express  company  should  not  be  liable 
for  ''river  risks"  :  48  Ga.  85  ;  37/103. 

Excursion  ticket  to  Jacksonville,  required  return  portion  signed  by  passen- 
ger at  Jacksonville  ;  for  failure  to  do  this,  special  contract  authorized  ejection 
from  train :  73  Ga.  356. 

As  to  provision  in  reduced  rate  return  tickets,  that  passenger  must  sign 
return  ticket  in  presence  of  railroad  agent  at  destination,  etc. :  93  Ga.  356. 

Company  selling  through  coupon  ticket,  liable  for  whole  trip,  notwithstand- 
ing notice  printed  thereon  limiting  liability  beyond  its  own  line :  70  Ga.  533. 

Eailroad  may  stipulate  in  contract  that  its  liability  shall  cease  upon  de- 
livery in  good  condition  to  connecting  line  or  consignee :  80  Ga.  195. 

Limitation  of  liability  in  through  bill  lading,  that  carrier  in  whose  custody 
damage  occurred  alone  liable,  not  valid  here:  75  Ga.  609,  610. 

Prior  parol  agreement  to  keep  refrigerator-car  iced,  not  vary  bill  lading 
signed  by  shipper  before  peaches  shipped  :  90  Ga.  496  ;  34  Ga.  315,  distinguished. 

As  to  power  by  contract  to  limit  liability  for  wrong  delivery  of  freight: 
93  Ga.  803. 

Limitation  in  express  receipt  to  $50.00,  not  binding  unless  expressly  assented 
to,  and  not  then  as  against  negligence :  95  Ga.  452. 

General  stipulation  in  bill  lading  not  limit  liability  of  carrier :  68  Ga.  350. 

Steamship  stipulation  against  liability  for  damage  from  "bilge  water,"  etc., 
valid  :  76  Ga.  532. 

Carrier  cannot  by  special  contract  exempt  itself  from  liability  for  its  own 
negligence :  93  Ga.  809. 

Though  goods  shipped  at  owner's  risk,  stipulation  negativing  liability  for 
damage  by  weather  and  rust  cannot  excuse  negligence  ;  though  shipper  agreed 
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to  transportation  in  open  cars,  ordinary  diligence  required  covering  them 
during  detention  en  route:  81  Ga.  524. 

Express  contract  not  protect  common  carrier  from  result  of  its  own  negli- 
gence in  running  trains :  68  Ga.  350. 

Stipulation  in  contract  limiting  liability  not  valid  unless  made  for  reduced 
rates  of  shipment:  91  Ga.  379.  May  contract,  for  a  consideration,  that  not 
liable  for  damages  to  stock  transported  not  accruing  from  running  trains :  66 
Ga.  438.  Contract,  signed  by  shipper  and  railroad  company,  limiting  liability 
for  damage  to  stock,  held  reasonable  and  not  contrary  to  public  policy: 
66  Ga  485,  486. 

Telegraph  company  cannot  limit  by  rules  its  liability  for  failure  to  transmit 
message  properly,  etc.,  and,  if  necessary,  should  repeat  message:  68  Ga.  299; 
cannot  limit  damages  to  toll  paid :  68  Ga.  300.  Reasonable  terms  on  back  of 
telegram -blank,  held  binding  on  sender  and  sendee  of  messages:  92  Ga.  613. 
See  also  85  Ga.  425,  428,  429. 

Liable  for  failure  to  care  for  stock  carried  past  destination  and  detained 
for  several  days,  although  not  responsible  for  attention,  etc.,  under  contract: 
68  Ga.  805. 

Stipulation  in  bill  of  lading  requiring  notice  of  damage  within  specified  time, 
not  effectual,  unless  shipper  assented :  91  Ga.  382. 

Written  conditions  of  contract  of  shipment,  not  relieve  carrier,  where  not 
material :  86  Ga.  203. 

Under  contract  here,  under  which  mules  shipped,  company  not  liable  for 
lack  of  food  and  water  in  transit :  73  Ga.  722. 

^^gg884"5'  §2277.  Injuries  by  common  carriers,  outside  of  corporate  authority.  In 
all  cases  where  the  person  or  property  of  an  individual  may  be  injured 
or  property  destroyed  by  any  corporation  engaged  as  a  common  car- 
rier in  the  transportation  of  freight  or  passengers,  or  both,  either  by 
land  or  water,  such  corporation  shall  be  liable  to  pay  damages  to  any 
one  whose  person  or  property  may  be  so  injured  or  destroyed,  not- 
withstanding the  fact  that  such  corporation  was  acting  without  the 
scope  of  its  charter,  if  such  corporation  would  be  liable  for  such 
damages  if  acting  within  its  chartered  powers  and  authority. 

Compare  74  Ga.  509. 

§2278.  (2069.)  Duty  as  to  reception  of  goods,  etc.  A  common  car- 
rier, holding  himself  out  to  the  public  as  such,  is  bound  to  receive 
all  goods  and  passengers  offered  that  he  is  able  and  accustomed  to 
carry,  upon  compliance  with  such  reasonable  regulations  as  he  may 
adopt  for  his  own  safety  and  the  benefit  of  the  public. 

Carrier  not  compelled  to  contract  to  carry  goods  beyond  its  own  terminus : 
86  Ga.  251 ;  see  section  2302. 

Contracts  to  deliver  goods  to  connecting  line,  in  some  instances,  not  compel 
such  in  all  instances:  86  Ga.  251. 

Section  cited,  as  to  duty  of  common  carriers  of  goods,  especially  of  railroads, 
founded  on  common  usage,  independently  of  anti-monopoly  Act  of  1874: 
74  Ga.  685. 

Cord-wood  piled  along  right  of  way,  charge  that  railroad  bound  to  furnish 
cars  enough  to  haul  ordinary  business,  inapplicable,  declaration  alleging  fail- 
ure to  carry  after  receiving:  82  Ga.  391,  392.  Applicable,  had  action  been  for 
refusing  to  receive :  82  Ga.  391,  392. 
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Rules ;  mere  private  instructions  to  railroad's  agents,  not  known  to  shipper, 
not  affect  him:  90  Ga.  695. 

One  dollar  per  day  per  car  demurrage,  not  unreasonable:  88  Ga.  563. 

Proper  rule  not  invalidated  because  originated  by  an  association  :  88  Ga.  563. 

As  to  customer  with  notice,  rule  need  not  be  on  bill  lading,  no  matter 
whether  shipments  be  "order  notify"  or  direct :  88  Ga.  563. 

Car  is  "accessible"  if  made  so  when  wanted  :  88  Ga.  563. 

Where  station-agent  of  railroad  was  also,  by  special  arrangement,  operator 
for  telegraph  company,  latter  protected  as  well  as  bound,  by  railroad's  office 
hours :  94  Ga.  444. 

Where  passenger  surrendered  through  ticket  to, first  conductor  on  demand, 
second  conductor,  knowing  this,  should  disregard  rule  requiring  ticket  or  fare, 
or  expulsion  :  88  Ga.  443. 

§2279.  (2070.)  Time  of  responsibility.  The  responsibility  of  the *§*»(*), 
carrier  commences  with  the  delivery  of  the  goods,  either  to  himself 
or  his  agent,  or  at  the  place  where  he  is  accustomed  or  agrees  to  re- 
ceive them.  It  ceases  with  their  delivery  at  destination  according  to 
the  direction  of  the  person  sending,  or  according  to  the  custom  of 
the  trade. 

Stated  :  25  Ga.  23 ;  68/627. 

Delivery  to  the  carrier  must  be  proved,  to  make  him  responsible:  12  Ga. 
217.  Deposit  of  cotton  at  place  agreed  on  constitutes  good  delivery :  19  Ga. 
145.  Jury  to  determine  under  the  facts  what  was  a  valid  delivery :  19  Ga.  209. 
Delivery  involves  exclusive  possession :  82  Ga.  386.  Piling  wood  along  right  of 
way  for  future  shipment,  not  delivery :  82  Ga.  386.  Delivery  on  board  cars 
was  contemplated :  82  Ga.  386.  Delivery  to  carrier  not  designated  by  con- 
signee does  not  amount  to  delivery  to  consignee :  20  Ga.  574.  But  where  des- 
ignated :  30  Ga.  832.  When  delivery  to  railroad  is  not  delivery  to  purchaser : 
30  Ga.  637.  Goods  lost,  carrier  responsible  for  their  value  at  place  of  destina- 
tion, less  freight :  26  Ga.  122.  Responsibility  of  connecting  road  commences  when 
car  delivered  to  and  received  by  it :  39  Ga.  636.  Carrier's  liability  begins 
when  and  where  he  or  his  agent  receives  the  goods :  36  Ga.  635.  When  to  car- 
rier designated  by  consignee,  delivery  to  him  is  delivery  to  consignee  :  30  Ga. 
450;  82/440.  What  constitutes  delivery  where  connecting  carrier:  30  Ga.  798. 
Delivery  at  place  of  destination  or  to  agent  of  owner  or  assignee  is  good  deliv- 
ery, and  as  to  value  of  goods :  37  Ga.  688.  Where  the  liability  as  warehouseman 
continued  :  53  Ga.  596.  Chartered  car,  responsibility  from  delivery  and  burden 
of  proof  on  carrier,  where  lost :  58  Ga.  393-396.  Carrier's  liability  becomes 
without  notice  that  of  warehouseman,  where  arrive  in  time  at  destination : 
46  Ga.  433-437.  In  absence  of  usage  as  to  giving  notice  of  arrival  of  goods, 
carrier's  liability  changes  to  that  of  warehouseman  when  goods  arrive  and  are 
stored :  88  Ga.  814.  When  acceptance  of  goods  and  payment  of  freight  and 
charges  of  carrier,  no  waiver  of  damages :  55  Ga.  267. 

Not  liable  where  goods  delivered  to  consignees,  or  by  their  direction  to 
somebody  else,  etc. :  69  Ga.  625. 

Extends  only  to  goods  embraced  in  contract :  77  Ga.  376. 

Liability  to  carry  goods  beyond  terminus  depends  upon  contract:  77 
Ga.  376. 

In  absence  of  through  contract,  carrier  only  bound  for  delivery  at  terminus : 
86  Ga.  686. 

Liable  for  full  value  of  goods  where  delivered  to  wrong  person,  etc.,  not- 
withstanding limitation  in  bill  lading  :  93  Ga.  803. 
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Eailroad  undertaking  to  store  trunk  in  depot,  responsible,  as  warehouse- 
man, for  ordinary  diligence:  86  Ga.  327. 

"When  liability  as  common  carrier  ends,  and  liability  as  warehouseman 
begins,  where  delivery  of  baggage  refused  until  morning  and  burned  in  night: 
93  Ga.  802. 

When  watermelons  arrived  at  railroad  yards  and  consignee  notified  that 
subject  to  order,  delivery  complete,  and  freight  due :  94  Ga.  507. 

If  cars  not  accessible  to  consignee,  he  must  first  pay  freight,  and  may  then  in- 
sist that  they  be  made  accessible  :  94  Ga.  507. 

When  liability  as  common  carrier  ceases  and  as  warehouseman  begins ; 
rules  of  liability :  95  Ga.  775. 

Telegraph  company  not  liable  here  for  failure  to  transmit,  etc.,  message 
delivered  to  company's  messenger-boy,  not  received  at  office:  92  Ga.  613. 

$2289.  §2280.   (2071.)  For  baggage.     The  carrier  of  passengers  is  respon- 

sible only  for  baggage  placed  in  his  custody,  yet  a  passenger  can- 
not relieve  himself  from  liability  for  freight  by  assuming  to  take 
care  of  his  own  baggage. 

What  is  baggage,  and  responsible  for  loss  of,  unless  caused  by  act  of  God, 
etc. :  12  Ga.  217.  When  money  is  not  baggage,  and  paying  fare  carries  the 
right  to  certain  amount  and  character  of  baggage:  25  Ga.  61. 

Duty  of  sleeping-car  company  as  to  guarding  valuables  of  sleeping  passen- 
ger, and  burden  of  proof  in  case  of  loss :  95  Ga.  810,  314. 

Duty  and  liability  where  valuables  of  sleeping  passenger  taken  from  her 
satchel:  92  Ga.  161. 

Passenger  having  through  ticket,  and  baggage  checked  through,  initial  road 
and  road  delivering  baggage  both  liable  for  damages :  68  Ga.  653. 

Liable  to  end  of  route  on  through  check :  70  Ga.  533. 

Charged  with  ordinary  care  in  transportation  and  storage  for  reasonable 
time  thereafter :  75  Ga.  316. 

Must  show  how  lost  baggage  got  out  of  its  custody ;  general  proof  of  vigi- 
lance not  sufficient :  75  Ga.  316. 

Railroad  undertaking  to  store  trunk  in  depot,  responsible  as  warehouseman, 
for  ordinary  diligence :  86  Ga.  327. 

Rule  of  liability  where  passenger  demands  baggage  on  reaching  destination, 
is  refused  until  morning,  and  baggage  burned  during  night:  93  Ga.  801. 

AcCobb!7398.  §2281-  (2072.)  Checks  for  baggage.  It  shall  be  the  duty  of  the  rail- 
Acts  1857,  road  companies  to  cause  their  conductors,  agents,  or  employees,  to  be 
provided  with  checks,  so  as  to  check  all  trunks  or  separate  baggage 
of  passengers  from  station  to  station  on  their  roads,  when  required; 
and  it  shall  be  the  duty  of  the  conductor  of  every  passenger-train 
to  cause,  upon  application  to  him,  all  trunks  and  baggage  to  be 
checked  from  any  station  to  any  point  of  destination  on  their  road, 
or  any  road  running  under  the  control  of  the  company  of  which  he 
is  conductor,  under  a  penalty  of  fifty  dollars  for  every  failure  to 
comply  promptly  with  such  requisition,  to  be  recovered  in  the  justice 
court  of  the  district  where  the  demand  for  check  was  made,  out 
of  the  company  upon  whose  conductor  the  demand  was  made. 

Responsible  for  tortious  acts  of  conductor  and  servants  in  checking  baggage 
of  passenger:  58  Ga.  216-221. 
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§2282.   (2073.)  For  delay.     The  common  carrier  is  bound  not  only  AqH^7,S98 
for  the  safe  transportation  and  delivery  of  goods,  but  also  that  the 
same  be  done  without  unreasonable  delay. 

See  also  notes  to  section  2319. 

Must  transport  the  cotton  in  reasonable  time,  and  as  to  evidence  of  what  is : 
32  Ga.  400,  405.  When  liable  for  delay :  44  Ga.  278 ;  58/180.  Damages  sought 
for  not  delivering  in  time  a  check  sent  by  express :  60  Ga.  496, 497. 

Goods  delivered  to  railroad  company  to  be  shipped  by  specified  route,  which 
ships  by  another,  first  road  liable  for  delay  and  damages :  68  Ga.  623. 

Acceptance  of  portion  of  goods  on  arrival,  not  waiver  of  all  claim  for  loss 
from  delay :  68  Ga.  623. 

Responsibility  of  carrier  under  implied  contract  to  deliver  within  reasonable 
time,  and  under  contract  to  deliver  within  certain  time:  91  Ga.  387. 

Bill  lading  silent  as  to  time  of  delivery,  law  presumes  reasonable  time, 
and  parol  inadmissible  to  show  time  agreed  upon :  91  Ga.  382. 

Road  contracting  to  deliver  at  point  on  connecting  line,  liable  for  delay  by 
latter:  77  Ga.  412. 

Connecting  road  not  liable  for  delay  in  delivering  goods,  unless  occurred  on 
its  line:  85  Ga.  497. 

Liable  for  failure  to  care  for  stock  carried  past  its  destination  and  detained 
several  days,  although  not  responsible  for  attention,  etc.,  under  the  contract: 
68  Ga.  805. 

Where  contract  to  carry  melons  via  Savannah,  stipulated  to  catch  steamer 
sailing  on  stated  date,  and  failed,  shipment  later  was  for  benefit  of  railroad : 
81  Ga.  56. 

Carrier  not  liable  for  damages  to  goods,  occasioned  by  no  fault  of  it,  while 
retained  for  payment  of  freight :  85  Ga.  343. 

Carrier  negligent  in  delivering  goods,  afterwards  destroyed  by  flood,  liable: 
86  Ga.  203. 

Evidence  showing  meat  damaged  forwarded  and  delivered  as  promptly  as 
possible  under  circumstances,  nonsuit  proper:  92  Ga.  539. 

Although  melons  unreasonably  delayed,  carrier  not  liable  if  melons  would 
have  been  damaged  anyway  :  92  Ga.  705. 

It  is  enough  if  goods  reach  destination  within  usual  time,  in  absence  of 
special  contract :  90  Ga.  85. 

Not  obligatory  upon  telegraph  company  to  transmit  message  immediately: 
94  Ga.  445. 

Carrier  bound  only  to  ordinary  and  reasonable  diligence :  90  Ga.  811. 

82283.     Strikes   as   excuses   to   carrier.     Where   a   carrier    receives  j£  £a-  ££• 

°  91  Ga.  394. 

freight  for  shipment,  it  is  bound  to  forward  within  a  reasonable 
time,  although  its  employees  strike  or  cease  to  work;  but  if  the 
strike  is  accompanied  with  violence  and  intimidation  so  as  to  render 
it  unsafe  to  forward  the  freight,  the  carrier  is  relieved  as  to  liability 
for  delay  in  delivering  the  freight,  if  the  violence  and  armed  resist- 
ance is  of  such  character  as  could  not  be  overcome  by  the  carrier  or 
controlled  by  the  civil  authorities  when  called  upon  by  it. 

§2284.   (2074.)   Stoppage  in  transitu.     A  stoppage  in  transitu  by^3652- 
the  vendor  or  consignor  relieves  the  carrier  from  his  obligation  to 
deliver,  nor  is  he  thenceforward  responsible  for  more  than  ordinary 
diligence  in  the  care  of  the  goods. 

11 
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$3553.  §2285.   (2075.)    When  it  exists.     The  right  of  stoppage  in  transitu 

exists  whenever  the  vendor  in  a  sale  on  credit  seeks  to  resume  the 
possession  of  goods  while  they  are  in  the  hands  of  a  carrier  or  middle- 
man, in  their  transit  to  the  vendee  or  consignee,  on  his  becoming 
insolvent.  It  continues  until  the  vendee  obtains  actual  possession 
of  the  goods. 

See  notes  to  section  3553. 

Right  of  stoppage  in  transitu,  superior  to  lien  of  attachment  against  vendee : 
54  Ga.  533. 

Right  not  abridged  by  consignee's  setting  goods  aside  to  carrier,  for  freight, 
etc. :  65  Ga.  705. 

If  bill  of  lading  not  duly  assigned,  right  not  defeated  by  bona  fide  sale  not 
accompanied  by  actual  taking  possession  :  88  Ga.  502. 

§2286.  (2076.)  Estoppel  on  carrier.  The  carrier  cannot  dispute  the 
title  of  the  person  delivering  the  goods  to  him,  by  setting  up  adverse 
title  in  himself,  or  a  title  in  third  persons,  which  is  not  being  en- 
forced against  him. 

Section  cited  and  construed :  39  Ga.  617-630. 

Where,  however,  carrier  sets  up  no  adverse  claim,  but  borrowed  goods  are 
destroyed  in  transit,  carrier  may  show  that  plaintiff  is  mere  borrower,  and 
therefore  not  entitled  to  recover :  73  Ga.  472. 

As  to  carrier's  right  to  purchase  from  vendee,  and  dispute  vendor's  right: 
65  Ga.  705. 

BJiio.'  §2287.  (2077.)  Lien.  The  carrier  has  a  lien  on  the  goods  for  the 
freight,  and  may  retain  possession  until  it  is  paid,  unless  this  right 
is  waived  by  special  contract  or  actual  delivery.  This  lien  exists 
only  when  the  carrier  has  complied  with  his  contract  as  to  transpor- 
tation. He  can  recover  pro  rata  for  the  actual  distance  transported 
when  the  consignee  voluntarily  receives  the  goods  at  an  intermediate 
point. 

Has  a  lien  for  freight  unless  waived,  and  can  detain  goods  to  satisfy  it:  12 
Ga.  566.  Goods  damaged  during  such  detention,  carrier  not  liable:  85  Ga. 
343.  Baggage  can  be  retained  for  dues  to  the  carrier  on  the  article :  25  Ga.  62. 
Does  not  exist  where  the  contract  is  void :  25  Ga,  704. 

Refusing  to  deliver,  when  not  entitled  to  lien,  trover  lies :  72  Ga.  655. 

Last  carrier  has  lien  for  freight  on  goods  ordered  shipped  over  another  road, 
only  where  without  notice  of  mistake :  72  Ga.  655. 

Bill  lading  not  showing  same,  last  carrier  not  bound  by  secret  contract  with 
first  carrier,  as  to  reduced  rates :  85  Ga.  343. 

Where  by  mistake. rate  charged  less  than  interstate-commerce  act  allowed, 
carrier  could  correct  same  on  discovery  and  enforce  lien  for  full  rate:  94 
Ga.  775.     Compare  96  Ga.  665. 

Carrier  may  retain  any  one  of  several  consignments  shipped  under  single 
contract  of  sale,  to  secure  his  lien  :  94  Ga.  636. 

Freight  due  when  watermelons  arrived  at  railroad  yards  and  consignee 
notified  that  they  were  subject  to  order :  94  Ga.  507. 

If  cars  inaccessible  to  consignee's  teams,  must  first  pay  freight,  and  may 
then  insist  that  they  be  made  accessible  promptly :  94  Ga.  507. 
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§2288.  (2081.)  Limit  as  to  value  of  baggage.  A  carrier  of  passengers 
may  limit  the  value  of  the  baggage  to  be  taken  for  the  fare  paid;  in 
case  of  loss,  however,  and  though  no  extra  freight  has  been  demanded 
or  paid,  the  carrier  is  responsible  for  the  value  of  the  baggage  lost: 
Provided,  the  same  be  only  such  articles  as  a  traveler  for  business  or 
pleasure  would  carry  for  his  or  her  own  use. 

See  notes  to  section  2280. 

What  is  the  baggage  a  carrier  is  liable  for:  12  Ga.  217,  218.  Money,  except 
for  payment  of  expenses,  not  embraced  in  baggage:  25  Ga.  64. 

§2289.    (2079.)    On  baggage.     The  carrier  of  passengers  has  a  lien  $2787  (11)* 
on  the  baggage,  not  only  for  its  freight,  but  for  the  passenger's  fare. 

"Whatever  is  carried  in  passenger-car  can  be  retained  for  dues  for  passage 
or  freight:  25  Ga.  62.  Lien  on  trunk  as  baggage  for  passenger  fare:  51 
Ga.  312. 

§2290.  (2080.)  Fraud  on  carrier.  The  carrier  may  require  the  na- 
ture and  value  of  the  goods  delivered  to  him  to  be  made  known,  and 
any  fraudulent  acts,  sayings,  or  concealment  by  his  customers  will 
release  him  from  liability. 

Fraudulent  acts  or  sayings :  2  Ga.  349.  May  require  value  of  goods  deliv- 
ered to  be  made  known,  and  released  by  fraudulent  acts  or  sayings:  37  Ga. 
688.     Had  a  right  to  know  the  value  of  a  trunk  delivered  to  them  :  45  Ga.  309. 

Representations  of  shipper  that  boxes  contained  household  goods,  carrier 
not  liable  for  loss  of  jewelry  and  wearing  apparel  therein,  though  liable  for 
household  goods  :  80  Ga.  522. 

Limitation  of  liability  in  express  receipt,  to  $50.00,  not  authorize  recovery  of 
so  much,  if  facts  within  this  section :  95  Ga.  452. 

§2291.  (1463.)  Gunpowder  must  be  marked.  All  owners,  agents  or 
others  who  have  any  gunpowder,  more  than  five  pounds,  or  dyna- 
mite or  other  dangerous  explosive,  transported  upon  water,  railroad 
or  otherwise,  shall  have  the  word  "Gunpowder,"  "Dynamite"  or 
other  name  of  the  explosive  marked  upon  each  package  so  trans- 
ported, in  large  letters. 

§2292.  (1464.)  Penalty  for  transporting  contrary  to  law .  Gunpowder, 
dynamite  or  other  dangerous  explosive  transported  in  violation  of 
said  provision  shall  be  liable  to  seizure  and  forfeiture  by  any  officer 
who  may  execute  a  criminal  warrant,  under  warrant  for  that  pur- 
pose, issued  by  any  officer  who  may  issue  such  first-named  warrants, 
one  half  of  the  same  to  go  to  the  informer,  the  other  half  to  go  to 
the  military  fund  of  the  State,  after  public  sale  by  order  of  the 
officer  issuing  the  warrant,  or  one  of  like  power. 

§2293.   (2078.)  Freight  lists,  how  made  out.     All  freight  bills    or Actsi855-6, 
freight  lists  charged  against,  or  to  be  collected  out  of  any  person  for$2279- 
whom  a  railroad  shall  carry  freight,  in  this  State,  shall  contain  the 
items  of  freight  charged  in  said  bills,  or  freight  lists,  by  some  certain 
and  specific  description,  before  they  shall  be  collectible. 
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"Where  "cotton  samples"  were  not  mentioned  in  the  freight  lists,  the 
shipper  was  liable  to  pay  the  customary  rates  thereon :  16  Ga.  558. 

$3554.  §2294.    (1627.)    Oioners  of  boats  may  grant  bills  of  lading,  etc.     It 

shall  be  the  duty  of  all  owners  or  agents  of  boats  employed  in  the 
navigation  of  the  navigable  waters  of  this  State,  to  grant  to  each 
and  every  boat,  respectively,  previously  to  its  departure  from  the 
wharf  or  landing,  a  certificate  or  bill  of  lading,  showing  its  destina- 
tion, contents,  and  the  name  of  its  captain  or  patroon  and  consignee, 
which  certificate  or  bill  of  lading  shall  at  all  times  be  subject  to  the 
examination  of  any  person  requiring  the  same. 

As  to  what  the  terms  of  a  bill  of  lading  amount  to  in  reference  to  the 
receipt  of  goods  in  good  order:  56  Ga.  498,  501.  Bills  of  lading,  although 
transferable,  have  not  all  the  attributes  of  negotiable  paper:  57  Ga.  410,411; 
81/792. 

§2295.  (1628.)  Failing  to  grant  bill,  etc.  Any  such  owner  or  agent 
neglecting  or  refusing  to  furnish  certificate  or  bill  of  lading,  and 
any  such  captain  or  patroon  refusing  to  exhibit  the  same  on  demand 
as  aforesaid,  may  be  severally  indicted,  and  for  every  offense  be 
fined  in  a  sum  not  exceeding  fifty  dollars,  one  half  the  penalty  in 
such  case  to  go  to  the  informer,  and  the  other  half  to  the  use  of  the 
county  where  such  conviction  takes  place. 
$2267.  §22^6.   (2082.)    What  passengers  may  be  refused.     Carriers  of  passen- 

gers may  refuse  to  admit,  or  may  eject  from  their  conveyances,  all 
persons  refusing  to  comply  with  reasonable  regulations,  or  guilty  of 
improper  conduct,  or  of  bad,  dissolute,  doubtful,  or  suspicious  char- 
acters; so  they  may  refuse  to  convey  persons  seeking  to  interfere 
with  their  own  business  or  interest. 

Although  conductor  may  put  passenger  off  train  for  disorderly  conduct,  yet 
railroad  liable  for  conductor's  wrongful  conduct  to :  58  Ga.  220.  Fighting  on 
a  street-car:  61  Ga.  215-217. 

Drunk  and  disorderly  passenger  properly  expelled :  81  Ga.  485. 

Even  if,  under  excitement  in  dealing  with  him,  conductor's  shooting  at 
dangerous  passenger  was  not  entirely  justifiable,  company  not  liable:  81 
Ga.  485. 

Conductor  is  policeman  ;  colored  passenger  should  be  protected  from  insult: 
89  Ga.  556. 

Passenger  need  not  wait  to  be  put  off  by  force,  to  be  entitled  to  redress,  if 
he  yields  to  peremptory  command  of  conductor :  86  Ga.  641. 

Passenger  is  under  no  obligation  to  purchase  exemption  from  threatened 
expulsion,  by  paying  additional  fare:  86  Ga.  641. 

Mistake  of  conductor  as  to  station,  to  which  ticket  read,  is  such  negligence 
as  renders  railroad  liable  to  expelled  passenger:  86  Ga.  641. 

Passenger  ejected  because  ticket  wrong  and  fault  with  ticket-agent,  rail- 
road liable:  86  Ga.  744. 

Passenger  not  bound  to  examine  ticket  purchased  from  agent,  to  ascertain 
whether  reads  to  proper  destination  :  86  Ga.  744. 

Passenger  has  right  to  rely  upon  statement  of  conductor  as  to  what  are 
rules  of  railroad :  86  Ga.  434. 
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Passenger  failing  to  purchase  ticket  because  office  closed,  cannot  be  put  off 
for  refusing  to  pay  extra  fare :  86  Ga.  434. 

§2297.  (2083. )  Liability  of  railroad  companies  to  employees.    Railroad  A°  ^g855"6' 
companies  are  common  carriers,  and  liable  as  such.     As  such  com- ^|o3o4'232o°' 
panies  necessarily  have  many  employees  who  cannot  possibly  control  2323- 
those  who  should  exercise  care  and  diligence  in  the  running  of  trains, 
such  companies  shall  be  liable  to  such  employees  as  to  passengers 
for  injuries  arising  from  the  want  of  such  care  and  diligence. 

See  notes  to  sections  in  margin. 

Widow  of  engineer  of  railroad  suing  for  homicide  of  her  husband :  52  Ga. 
411.  Duty  of,  as  to  the  precaution  of  railroad  companies  to  be  observed  to- 
wards their  employees'  safety,  citing  this  section :  63  Ga.  181.  Negligence  of 
one  employee  of,  toward  another  employee  of  railroad,  causing  damage,  rail- 
road responsible :  54  Ga.  509-512.  Employee  suing  railroad  for  injury  from 
defective  hand-car :  58  Ga.  486.  No  recovery  against  the  company  where  em- 
ployee knowingly  uses  defective  machinery :  55  Ga.  133.  Not  running  a  train 
according  to  its  published  schedule :  58  Ga.  180.  Receivers  running  a  railroad 
were  not  liable  for  injury  by  one  employee  to  another:  55  Ga.  481.  One  em- 
ployee free  from  fault  may  recover  from  company  for  negligence  of  coem- 
ployee  in  same  service :  56  Ga.  196.  Suit  by  employee  against  railroad  company 
for  damages  while  coupling  cars:  58  Ga.  109.  Section  cited,  and  as  to  con- 
tributory negligence:  53  Ga.  12.  Are  responsible  although  others  may  be 
using  their  franchise :  49  Ga.  355. 

Company  owning  track  liable  for  negligence  of  another  company  using 
track  by  permission :  90  Ga.  203. 

Statute  excepting  railroad  from  general  non-liability  of  master  for  negli- 
gence of  fellow-servant,  not  unconstitutional  as  denying  equal  protection  of 
law:  90  Ga.  571. 

Employee  must  prove  either  that  he  was  free  from  fault,  or  that  fellow- 
servants  negligent:  66  Ga.  558;  69/347,  620. 

Must  show  his  own  diligence,  or  company's  negligence,  before  presumption 
against  latter:  77  Ga.  238. 

Absence  of  negligence  on  employee's  part  and  negligence  by  company  in 
doubt,  case  should  go  to  jury:  69  Ga.  619. 

"One  of  those  unfortunate  occurrences  incident  to  a  business  of  this  kind"  : 
90  Ga.  495. 

Injury  to  machinist  from  defective  chisel  was  a  risk  incident  to  employment ; 
no  recovery  :  88  Ga.  1. 

Slight  negligence  will  defeat  employee's  recovery  ;  no  presumption  against 
company  until  plaintiff  shows  himself  without  fault :  95  Ga.  302. 

Boy  over  fourteen  asking  position  as  brakeman,  company  cannot  presume 
that  he  knew  the  dangers  and  needed  no  instructions :  94  Ga.  107.  Whether 
such  instructions  should  have  been  given  is  question  for  jury :  94  Ga.  107. 

Employee  acts  at  his  own  risk,  in  working  with  full  knowledge  of  insuffi- 
cient appliances :  85  Ga.  592.  Or  insufficient  supply  of  hands :  92  Ga.  77.  Or 
in  obeying  manifestly  dangerous  order  of  superior:  85  Ga.  197. 

Eailroad  company  should  furnish  safe  tools,  etc.,  but  employee  knowingly 
using  defective  tools,  even  under  command,  cannot  recover  for  injuries: 
68  Ga.  699. 

Using  a  hand-car  with  knowledge  of  dangerous  defect,  cannot  recover, 
though  ordered  by  a  superior  to  use  it :  70  Ga.  566. 
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Railroad  is  a  guarantor  to  employee  that  machinery,  appliances, etc.,  are 
safe :  70  Ga.  674. 

Construction-hand,  riding  on  train,  is  coemployee  with  engineer  and  his 
boss,  and  subject  to  reasonable  orders  of  boss  :  80  Ga.  427. 

If  he  contributed  in  any  way  to  his  death,  widow  could  not  recover,  and  bur- 
den on  her  to  show  defendant  in  fault :  80  Ga.  427. 

If  employee  killed  while  in  disobedience  of  rule  of  company  or  order  of 
superior,  his  wife  cannot  recover  unless  it  appear  that  disobedience  did  not 
contribute  to  injury  :  80  Ga.  427. 

Employee  entitled  to  recover  on  showing  injury  and  company's  negligence, 
where  no  evidence  to  contrary :  80  Ga.  519. 

Employee  on  gravel-train  not  entitled  to  recover  for  injury  from  being 
thrown  off  by  jerking  of  train,  such  jerking  being  incident  to  the  service : 
80  Ga.  749. 

As  to  whether  employee's  widow  suing  for  his  homicide  by  coemployee, 
must  show  that  homicide  was  criminal :  66  Ga.  145  ;  67/761 ;  70/434 ;  75/718. 

Fellow-servant  is  one  employed  about  same  work  as  one  injured:  77 
Ga.  203. 

Who  are  fellow-servants :  80  Ga.  427  ;  83/343 ;  77/214 ;  75/718 ;  93/53. 

Rules  of  railroad  governing  employees  not  promulgated,  not  binding: 
84  Ga.  420. 

Printed  rule  against  coupling  except  with  stick,  or  going  between  cars  to 
couple,  etc.,  not  applicable  here:  92  Ga.  77,  493. 

Liability  for  not  having  safe  ways  of  ingress  and  egress  to  freight-depot, 
same  as  that  of  private  person  :  72  Ga.  742. 

First  sentence  of  section  applied  :  76  Ga.  597. 

Section  not  applicable  to  defendant  employing  locomotive,  if  not  railroad 
company  :  93  Ga.  53,  57. 

Company  liable,  whether  injury  connected  with  running  of  trains,  or  not: 
90  Ga.  571,  citing  54  Ga.  509;  73/499;  86/320;  and  whether  employment  and 
injury  immediately  connected  with  running  trains,  or  not:  95  Ga.  301. 

Ordinary  diligence  the  rule  of  conduct  from  employee  to  railroad,  and  vice 
versa:  92  Ga.  77. 

Employee  must  either  show  himself  free  from  negligence  or  company  negli- 
gent;  whereupon  company,  to  prevail,  must  show  what:  80  Ga.  521;  85/473; 
95/685. 


CONNECTING    ROADS;     RECEIPT    AND    DELIVERY    OF    FREIGHT,    ETC. 

$2817.  §2298.   (2084.)     When  there  are  several.     When  there  are  several 

connecting  railroads  under  different  companies,  and  the  goods  are 
intended  to  be  transported  over  more  than  one  railroad,  each  com- 
pany shall  be  responsible  only  to  its  own  terminus  and  until  delivery 
to  the  connecting  road;  the  last  company  which  has  received  the 
goods  as  "in  good  order"  shall  be  responsible  to  the  consignee  for 
any  damage,  open  or  concealed,  done  to  the  goods,  and  such  com- 
panies shall  settle  among  themselves  the  question  of  ultimate 
liability. 
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What  is  good  delivery  by  one  connecting  carrier  to  another :  30  Ga.  798 ; 
25/228,  233.  The  carrier  may,  by  contract  and  receipt,  be  liable  for  goods 
beyond  the  terminus  of  his  line  :  38  Ga.  519-527.  Reception  of  goods  and  pay- 
ment of  freight  by  consignee  is  no  waiver  of  damages  against  carrier :  55  Ga. 
267.  Last  connecting  road  must  show  that  hogs  not  suffocated  on  their  train : 
53  Ga.  385.  When  last  road  liable  unless  can  show  goods  not  received  in  good 
order :  56  Ga.  498-501.  First  company  responsible  under  the  receipt :  38  Ga.  37. 
Second  connecting  railroad  not  responsible  until  car  delivered  to  and  received 
by  them :  39  Ga.  636.  The  rule  as  to  connecting  roads  referred  to  and  dis- 
cussed :  42  Ga.  642.  A  mere  receipt  for  goods  beyond  its  terminus  does  not 
bind  receipting  road  for  whole  distance :  44  Ga.  285.  Section  cited  and  con- 
strued, custom:  40  Ga.  419.  Passenger  with  through  ticket  and  baggage 
checked  through  can  recover  from  first  railroad  company,  where  loss :  62  Ga. 
347.  Last  railroad  may  show  goods,  although  in  apparent  good  order,  were 
damaged  when  shipped :  57  Ga.  336. 

This  section  merely  declaratory  of  the  old  rule  of  liability,  and  gives  con- 
signee cumulative  remedy :  76  Ga.  597. 

Unless  suit  is  under  this  section,  recovery  based  in  theory  hereon,  improper. 
79  Ga.  607.    What  declaration  should  contain :  79  Ga.  607. 

In  absence  of  allegation  that  defendant  received  goods  "as  in  good  order," 
common  law  governed :  81  Ga.  523 ;  and  defense  could  show  that  damage  oc- 
curred on  other  roads :  81  Ga.  523 ;  and  entitled  to  all  benefits  and  exceptions 
in  through  contract  of  first  carrier,  although  contract  not  good  under  Georgia 
law,  being  valid  where  made :  81  Ga.  523. 

Amendment  that  goods  received  "as  in  good  order,"  changed  case  from 
common  law  suit  to  declaration  under  section  2298,  thus  adding  new  cause  of 
action :  83  Ga.  441. 

Plaintiff  admitting  damage  occurred  before  property  reached  defendant, 
nonsuit  proper :  83  Ga.  441. 

Although  last  road  not  part  of  through  line,  receipt  of  goods  without  excep- 
tion renders  that  road  liable  for  damages :  68  Ga.  350. 

Last  road  receiving  goods  "as  in  good  order,"  liable  to  consignee  for 
damages :  68  Ga.  350. 

Connecting  road  not  liable  for  delay  in  delivering  goods,  unless  occurred  on 
its  line :  85  Ga.  497. 

This  section  applicable  to  liability  for  damage  to  goods,  not  delay  in  deliver- 
ing them :  85  Ga.  497. 

Last  road  not  liable  for  delay,  here :  95  Ga.  775. 

Railroad  receiving  goods  from  connecting  line,  presumed  "as  in  good 
order"  ;  section  applicable  whether  goods  transported  in  original  car  or  under 
original  bill  lading  or  not :  66  Ga.  252 ;  91/115. 

Bill  lading  not  necessary  to  plaintiff's  case,  suing  last  road  receiving  goods 
"as  in  good  order"  :  91  Ga.  115. 

Bill  lading  held  receipt  "as  in  good  order,"  presumed  next  road  received  "as 
in  good  order,"  etc. ;  how  presumption  overcome  ;  sufficient  proof,  road  one  of 
connecting  line :  92  Ga.  699. 

Baggage  checked  through  initial  road  and  road  delivering  baggage,  both  lia- 
ble for  damages :  68  Ga.  653 ;  73/532. 

Case  set  out  against  road  as  last  of  connecting  lines,  not  demurrable 
because  road  leased  by  another  company  which  made  original  contract:  67 
Ga.  212. 

Action  lies  against  road  inflicting  injury,  though  contract  with  first  road, 
which  controlled  and  operated  the  other:  71  Ga.  61. 


§2299  SECOND  TITLE.— CHAP.  2,  ART.  6,  SEC.  7.  168 

Connecting  roads;  receipt  and  delivery  of  freight,  etc. 

Road  shifting  freight  gratis,  from  depot  at  destination  to  suburban  factory, 
did  not  thereby  become  liable  as  "last  company,"  etc. :  81  Ga.  523. 

Evidence  here  sufficiently  connected  defendant  railroad  with  shipment :  91 
Ga.  115. 

Not  bound  under  receipt,  as  explained,  to  deliver  goods  beyond  terminus: 
77  Ga.  376. 

Railroad  not  being  bound  to  ship  beyond  terminus,  may  limit  its  liability  to 
its  own  line :  90  Ga.  500 ;  80/195  ;  86/253. 

On  "through  contract,"  Atlanta  to  Dallas,  Texas,  initial  company  was  bound 
for  full  performance  :  81  Ga.  602. 

In  action  on  through  bill  of  lading,  receipt  in  good  order  must  be  shown : 
88  Ga.  426,  427. 

Bills  of  lading  here  were  through  contracts  from  Georgia  to  New  York, 
etc.,  and  railroad  responsible  for  safe  shipment  to  destination:  91  Ga.  382; 
see  also  75  Ga.  609 ;  76/597. 

"62.20"  in  bill  lading  for  fruit  shipped  from  Georgia  to  Ohio,  shown  to  be 
entire  freight  and  prorated  among  the  railroads ;  whether  through  contract, 
for  jury  :  91  Ga.  389. 

Liability,  if  not  limited,  includes  delivery  at  destination  in  reasonable  time : 
91  Ga.  389. 

Limitation  of  initial  company's  liability  per  hundredweight  in  consider- 
ation of  reduced  rate,  inured  to  last,  only  when :  94  Ga.  471. 

Goods  delivered  to  railroad  to  be  shipped  by  specified  route  which  ships  by 
another,  first  road  liable  for  delay  and  damage :  68  Ga.  623. 

Carrier  knowingly  taking  goods  ordered  shipped  over  another  line,  earns  no 
freight.  _  Its  knowledge,  for  jury:  72  Ga.  655. 

Carrier  receiving  goods  to  be  shipped  over  successive  lines,  is  forwarding 
agent  of  owner :  72  Ga.  655. 

Acceptance  of  portion  of  goods  on  arrival,  not  waiver  of  all  claims  for  loss 
from  delay :  68  Ga.  623. 

One  railroad  not  responsible  for  loss  occurring  on  another ;  here  doubtful 
whether  road  sued  received  goods  sued  for :  69  Ga.  622. 

Delivery  in  same  apparent  good  order  as  when  received,  not  sufficient:  75 
Ga.  412. 

Presumption  against  road,  here :  75  Ga.  412. 

Where  goods  shipped  by  steamer  and  connecting  railroad,  items  of  damage 
by  water  and  for  loss  of  goods  are  severable :  76  Ga.  532. 

Railroad  not  liable  for  damage  to  goods  on  connecting  boat  where  boat  com- 
pany not  liable :  76  Ga.  532. 

Bill  lading  not  showing  same,  last  carrier  not  bound  by  secret  contract  with 
first  carrier  as  to  reduced  rates :  85  Ga.  343 ;  96/665. 

Ap  Ci5B8901'  §2299.  Railroads  must  sell  tickets  of  connecting  roads.  No  railroad 
company  having  an  office  or  agency  within  the  State  of  Georgia  shall 
refuse  to  put  on  sale,  or  refuse  to  sell,  any  ticket  of  any  other  rail- 
road company,  with  which  the  same  may  he  directly  or  indirectly 
connected,  at  the  price  or  rate  fixed  by  the  railroad  commission  of 
this  State,  for  passage  over  lines  of  such  connecting  roads,  less  such 
amount  as  may  be  directed  to  be  deducted  from  such  rate  by  any  one 
or  more  of  said  connecting  lines;  and  it  shall  be  unlawful,  after  the 
sale  of  such  ticket,  to  refuse  to  issue  checks  for  baggage  over  such 
connecting  lines,  to  the  extent  that  the  baggage  may  be  allowed  to 
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be  checked  under  the  ordinary  rules  and  regulations  of  said  com- 
panies. 

§2300.  Must  sell  to  connecting  roads.  No  railroad  company  opera t-  Acts  1890-1, 
ing  or  doing  business  wholly  or  partly  within  this  State  shall  refuse 
to  put  on  sale  with  the  agents  of  any  other  railroad  company,  where- 
with it  may  be  directly  or  indirectly  connected,  tickets  for  any  point 
upon  its  lines  of  road,  or  refuse  to  receive  such  tickets  for  passage 
over  its  lines,  or  refuse  to  receive  and  transport  baggage  which  may 
be  checked  upon  said  ticket  so  sold.  Any  company,  so  placing  its 
tickets  upon  sale,  may  demand  reasonable  security,  to  secure  the 
price  of  such  tickets  so  placed  on  sale,  and  may  demand,  from  time 
to  time,  such  renewals  of  deposits,  or  other  security,  as  will  protect 
it  from  any  loss  from  the  sale  of  such  tickets. 

§2301.  Penalty.  For  every  violation  of  any  of  the  provisions  of 
the  two  preceding  sections,  the  railroad  company  shall  be  subject  to 
a  penalty  of  one  thousand  dollars,  which  may  be  recovered  in  any 
superior  or  city  court  of  the  county  in  which  such  violation  may 
occur.  Suit  may  be  brought  by  the  railroad  company  whose  road 
may  be  discriminated  against,  or  by  the  person  offering  to  buy  a  ticket 
over  such  road;  and  such  penalty  may  be  recovered  by  each  of  said 
parties,  and  the  recovery  by  one  shall  not  be  a  bar  to  recovery  by  the 
other. 

§2302.  Connecting  railroads  to  receive  freights  tendered  in  cars.  All  Acts^i882-3, 
railroad  companies  in  this  State,  at  the  terminus  or  any  intermediate 
point,  shall  receive  from  the  connecting  road  having  the  same  gauge 
all  cars  containing  freight  consigned  to  any  point  on  the  road  to  which 
the  same  is  offered,  and  shall  transport  the  cars  to  their  destination 
with  reasonable  diligence;  and  any  failure  or  refusal  to  comply  with 
this  requirement  shall  give  to  the  consignee,  shipper  or  owner  of  said 
goods  and  freight  a  right  of  action  against  the  company  so  refusing, 
and  the  damages  received  in  such  action  shall  not  be  less  than  ten  per 
cent,  nor  more  than  twenty-five  per  cent,  of  the  value  of  the  goods 
so  refused  to  be  received. 

Road  not  bound  to  make  through  contract :  86  Ga.  253 ;  80/195 ;  90/500. 

§2303.  (2084  a.)  Undelivered  goods  may  be  sold,  when.  Whenever  Actsi878-9, 
any  person,  natural  or  artificial,  exercising  the  right  of  transporta- $2287- 
tion  for  hire  in  this  State,  shall  transport  to  the  place  designated  for 
its  delivery  any  property,  and  the  same  cannot  be  delivered  accord- 
ing to  the  terms  upon  which  said  carrier  has  agreed  to  carry  it,  within 
six  months  from  and  after  the  time  of  arrival  of  such  property  at 
the  place  of  delivery,  then  and  in  that  case  it  shall  be  lawful  for 
such  carrier  to  sell  for  cash  said  property  at  public  auction  at  such 
place  as  may  be  designated  by  such  carrier,  after  having  duly  adver- 
tised the  time,  place  and  terms  of  sale  once  a  week  for  four  weeks 
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in  some  newspaper  published,  or  having  a  general  circulation,  in  the 
county  wherein  such  sale  is  proposed  to  be  made;  and  the  proceeds 
of  sale  shall  be  applied  in  the  first  place  to  the  payment  of  all 
charges  of  carriage  due  to  such  carrier,  together  with  all  expenses 
incident  to  such  sale,  and  the  advertisement  thereof;  and  then  the 
residue,  if  any,  of  the  proceeds  be  deposited  in  some  convenient  State 
or  national  bank,  located  in  this  State,  to  be  selected  by  the  carrier. 

A?i77878"9'     §2304.   (2084b.)  Live  stock,  etc.,  how  sold.     Whenever  the  property 

$2313.  so  transported  and  not  delivered  is  live  freight,  the  same  may  be 
sold  as  hereinbefore  provided,  on  five  days  notice;  and  whenever 
the  property  is  fruit,  vegetables,  fresh  meat,  or  other  articles  of  an 
immediately  perishable  nature,  the  same  may  be  sold  as  hereinbe- 
fore provided,  on  twenty-four  hours  notice.  In  any  case  provided 
for  by  this  section,  the  carrier  will  give  the  notice  in  such  manner 
as  the  carrier,  in  the  exercise  of  good  faith,  and  with  a  view  to 
making  the  best  sale,  shall  determine;  but  in  every  such  case,  notice 
in  a  newspaper  circulating  or  published  at  the  place  of  sale,  or  per- 
sonal notice  to  either  the  consignor  or  consignee  of  such  freight,  for 
the  time  for  which  such  notice  is  required  to  be  given,  shall  be 
deemed  and  held  sufficient. 

AotjjttTW,  §2305.  (2084  c.)  Deposit  of  proceeds.  Upon  the  deposit  in  bank  of 
the  net  proceeds  of  sale,  the  entry  of  such  deposit  shall  show  the 
names  of  both  consignor  and  consignee,  and  the  deposit  shall  not  be 
drawn  out  except  by  the  consent  of  both,  or  on  the  judgment  or 
order  of  a  court  having  jurisdiction  in  the  premises. 

Act1s717878-9'  §2306.  (2084 d.)  Carrier  relieved,  when.  On  compliance  with  the 
provisions  of  the  three  preceding  sections,  such  carriers  shall  be 
relieved  from  all  liability  as  to  the  safe-keeping  of  such  freight 
after  transportation,  and  also  as  to  the  proceeds  of  sale. 

Actsi88<j,        §2307.    To  prevent  unjust  discrimination.     If   any  person,   or  any 

p.c.§682.  officer  or  agent  of  any  company  or  corporation,  by  payment  of 
money  or  other  thing  of  value,  solicitation,  or  otherwise,  induce 
any  common  carrier  of  freight  within  this  State,  or  any  of  its 
officers  or  agents,  to  discriminate  unjustly  in  his,  its  or  their  favor, 
as  against  any  other  consignor  or  consignee  in  the  transportation  of 
property  from  and  to  points  in  this  State,  or  shall  aid  or  abet  any 
common  carrier  in  any  such  unjust  discrimination,  such  person  or 
such  officer  or  agent  of  such  corporation  or  company  shall  be  deemed 
guilty  of  a  misdemeanor;  and  such  person,  corporation  or  company 
shall  also,  together  with  said  common  carrier,  bo  liable  jointly  or 
severally  in  an  action  on  the  case  to  be  brought  by  any  consignor  or 
consignee  discriminated  against,  in  any  court  of  competent  jurisdic- 
tion, for  all  damages  caused  by  or  resulting  therefrom. 

Actrt4889'  §2308.  Facilities  for  weighing  freight  furnished  by  transportation  com- 
pany.    Every  railroad  or  transportation  company  in  this  State  shall 
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furnish  suitable  and  adequate  facilities  for  correctly  weighing  all 
freight  offered  for  shipment  in  car-load  lots  in  this  State  at  points 
where  the  volume  of  business  offered  is  sufficient  to  warrant  the 
expense;  and  if  any  officer  or  agent  of  a  railroad  or  transportation 
company,  or  person  acting  for  or  employed  by  such  railroad  or 
transportation  company  shall,  by  reason  of  overweights  or  false 
billing,  cause  such  railroad  or  transportation  company  to  charge  on 
any  shipment  for  more  than  the  actual  weight  of  such  shipment, 
the  said  railroad  or  transportation  company  shall  be  liable  to  the 
owner  of  such  shipment  in  damages  for  an  amount  equal  to  twice 
the  charges  on  the  excess  weight  so  charged. 

§2309.   Sworn  weighers  to  weigh  freight.     Whenever  any  railroad ^f1^882"3' 
company  in  this  State  shall  weigh  any  cars  loaded  with  freight  to 
be  shipped  and  charged  for  by  the  car-load,  such  weighing  shall  be 
done  by  a  sworn  weigher,  as  provided  for  the  weighing  of  cotton, 
rice,  and  other  produce. 

§2310.  Cars  to  be  uncoupled.  When  such  cars  are  weighed  singly, 
they  shall  be  uncoupled  at  both  ends  and  weighed  one  at  a  time. 

§2311.  Lumber  cars  weighed  three  together.  When  any  railroad  com- 
pany shall  transport  timber,  lumber,  or  other  like  articles  of  freight, 
which,  from  length,  laps  over  from  one  car  to  another,  such  com- 
pany may  cause  as  many  as  two  or  three  of  such  cars  so  loaded  to 
be  weighed  together,  after  uncoupling  them  at  both  ends  from  other 
cars,  and  in  all  such  instances  the  aggregate  weight  of  the  freight 
upon  said  two  or  three  cars  shall  be  averaged  so  that  each  of  the 
cars  shall  be  charged  with  an  equal  amount  of  the  total  weight,  and 
the  shipper  be  made  to  pay  freight  as  if  each  of  the  cars  so  weighed 
together  did  actually  contain  an  equal  portion  of  the  whole  load: 
Provided,  that  in  such  cases  the  shipper  shall  not  pay  less  than  the 
amount  of  freight  due  on  full  car-loads. 

§2312.  Penalty.  Any  railroad  company  failing  to  comply  with 
any  of  the  provisions  of  the  three  preceding  sections  shall  be  held 
liable  in  an  action  for  damages  to  be  brought  in  the  county  where 
such  weighing  is  done,  at  the  instance  of  any  person  aggrieved,  and 
the  recovery  shall  be  in  a  sum  not  less  than  one  hundred  dollars, 
nor  more  than  two  hundred  dollars  for  each  offense. 

§2313.  To  receive  live  stock.  All  common  carriers  of  this  State  shall  ^fe?90"1' 
receive  for  transportation  all  live  stock  of  every  description  and  ®2304» 283L 
domestic  animals,  when  tendered  for  shipment  by  the  consignor, 
without  enforcing  or  requiring  said  consignor  to  contract  for  a 
liability  less  than  the  actual  value  of  such  animals  in  case  of  loss  or 
injury  to  the  same,  resulting  from  the  negligence  of  said  common 
carrier,  its  agents  or  employees.  Common  carriers  shall  not  be 
required  to  receive  for  shipment  animals  diseased,  or  physically 
disabled. 
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§2314.  Contracts  in  violation  of  preceding,  void.  All  stipulations  in 
contracts  of  shipment  hereafter  made,  which  limit  the  liability  of 
common  carriers  in  violation  of  the  preceding  section,  shall  be  void 
and  of  no  effect  unless  the  shipper  shall  voluntarily  assent  to  said 
stipulations. 

§2315.  Penalty  for  refusing  to  receive  stock.  When  any  common 
carrier  refuses  to  receive  live  stock  and  domestic  animals,  such  car- 
rier shall  be  liable  to  the  owner  for  all  damages  accruing  from  the 
refusal  to  receive  said  stock  or  domestic  animals  for  shipment. 
pCti36?  9  §2316.  Railroads  to  make  prompt  settlements  for  overcharges.  In  all 
cases  where  any  railroad  or  other  common  carrier  shall  demand 
and  receive  for  goods  shipped  from  within  or  without  this  State  to 
any  point  in  this  State,  any  overcharge  or  excess  of  freight  over  and 
beyond  the  proper  or  contract  rate  of  freight,  and  a  demand  in 
writing  for  the  return  or  repayment  of  such  overcharge  is  made  by 
the  person  paying  the  same,  said  railroad  or  common  carrier  shall 
refund  said  overcharge  within  thirty  days  from  said  demand;  and  if 
said  common  carrier  shall  fail  or  refuse  to  settle  within  thirty  days, 
or  within  said  time  to  refund  said  overcharge  or  overpayment,  then 
said  railroad  or  common  carrier  shall  be  liable  to  said  person  mak- 
ing the  overpayment  in  an  amount  double  the  amount  of  the  over- 
payment, to  be  recovered  in  any  court  having  jurisdiction  of  the 
same,  and  more  than  one  claim  for  such  excess  may  be  joined  in 
the  same  suit. 

Af ti5689°  X'  §2317.  Carriers  must  trace  freight.  When  any  freight  that  has 
$2298.  been  shipped,  to  be  conveyed  by  two  or  more  common  carriers  to  its 
destination,  where,  under  the  contract  of  shipment  or  by  law,  the 
responsibility  of  each  or  either  shall  cease  upon  delivery  to  the  next 
"in  good  order,"  has  been  lost,  damaged  or  destroyed,  it  shall  be 
the  duty  of  the  initial  or  any  connecting  carrier,  upon  application 
by  the  shipper,  consignee  or  their  assigns,  within  thirty  days  after 
application,  to  trace  said  freight  and  inform  said  applicant,  in  writ- 
ing, when,  where,  how  and  by  which  carrier  said  freight  was  lost, 
damaged  or  destroyed,  and  the  names  of  the  parties  and  their  official 
position,  if  any,  by  whom  the  truth  of  facts  set  out  in  said  informa- 
tion can  be  established. 

§2318.  Penalty  for  failing  to  trace.  If  the  carrier  to  which  applica- 
tion is  made  shall  fail  to  trace  said  freight  and  give  said  informa- 
tion, in  writing,  within  the  time  prescribed,  then  said  carrier  shall 
be  liable  for  the  value  of  the  freight  lost,  damaged  or  destroyed,  in 
the  same  manner  and  to  the  same  extent  as  if  said  loss,  damage  or 
destruction  occurred  on  its  line. 
75Ga.745.  §2311).  Damages  for  delay.  Where  a  carrier  fails  to  deliver  goods 
85 en!  hit',   iii  a  reasonable  time,  the  measure  of  damages  is  the  difference  be- 
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tween  the  market  value  at  the  time  and  place  they  should  have  been 
delivered  and  the  time  of  actual  delivery. 

Usual  and  reasonable  time  of  transit  should  appear:  81  Ga.  602;  jury  to 
judge  thereof :  75  Ga.  745. 

Accepting  part  of  goods  on  arrival  not  waiver  of  all  claim,  for  loss  from 
delay :  68  Ga.  623. 

See  notes  to  section  2282. 

General  Notes  on  Common  Carriers. 

Notes  comprised  in  Code  of  1882  : 

Agent,  railroad  companies  not  liable  for  declarations  of,  and  employees,  in 
case  of  damages:  34  Ga.  330.  Of  conductor,  how  accident  occurred, not  al- 
lowed: 62  Ga.  339,  340.  Sayings  of  engineer,  when  not  admissible:  66  Ga.  57. 
Only  sayings  admissible  spoken  concerning  principal's  work,  while  doing  the 
work:  29  Ga.  461;  28/93;  26/112;  56/498;  34/337.  Beating  passenger  by,  lia- 
bility of  carrier  for :  60  Ga.  282.     When  does  not  excuse  conversion :  48  Ga.  94. 

Act  of  God,  what  is :  25  Ga.  24-26 ;  2/349 ;  50/511.  A  flood :  42  Ga.  443.  Ex- 
cuses :  37  Ga.  103 ;  36/635. 

Baggage,  liable  for  loss  of,  unless  caused  by  act  of  God  or  the  public  enemy : 
12  Ga  217 ;  2/349.  Is  baggage  the  subject  of  garnishment  ?  60  Ga.  300.  What 
is:  12  Ga.  217;  25/61,62. 

Burden  of  proof  on  carrier  to  show  no  negligence,  in  case  of  special  exemp- 
tion in  contract :  28  Ga.  550 ;  34/315.  Is  on  carrier  to  show  such  facts  as  will 
relieve  him  from  liability  for  goods  lost :  36  Ga.  635.  On  railroad  delivering, 
to  show  that  suffocation  of  hogs  occurred  on  road  from  which  it  received  them, 
otherwise  liable :  53  Ga.  383.  Must  show  that  damaged  goods  were  not  in 
good  condition  when  received,  to  exempt  from  liability :  48  Ga.  533.  To  show 
that  loss  not  by  their  negligence :  58  Ga.  393-396.    • 

Charter  of  car ;  railroad  hiring  or  chartering  a  car  to  shippers,  not  liable  as 
common  carrier  for  damages  to  goods  in  it :  27  Ga.  535. 

Common  carrier,  definition  of:  2  Ga.  349. 

Connecting  road,  liability  of,  for  cotton  burnt  on  car  does  not  commence 
until  delivery  and  receiving  of  through  car  containing  it :  39  Ga.  636.  As  to 
delivery  to  and  acceptance  by :  30  Ga.  798.  Bailroad  receiving  freight  directed 
to  a  point  beyond  terminus,  bound  to  deliver  to  proper  custody:  25  Ga.  228. 
May  show  that  goods  apparently  in  good  condition  were  damaged  before  ship- 
ment, although  receiving  road  receipted  for  them  in  good  order:  57  Ga.  336. 
See  note  to  section  2298. 

Consignee,  delivery  to  carrier  for,  is  delivery  to  him  :  30  Ga.  450.  But  not 
to  third  person  to  whom  goods  were  not  consigned  :  58  Ga.  574.  As  to  right  of 
consignor  to  sue :  32  Ga.  400.  As  to  right  of  consignee  to  sue :  48  Ga.  533 ; 
12/576. 

Contract,  violated  by  carrier  taking  more  bales  of  cotton  than  ordered:  21 
Ga.  526.  Special,  may  be  shown  by  parol  between  consignor  and  carrier,  not- 
withstanding receipt  given  by  carrier's  clerk :  34  Ga.  315.  Effect  of  contract 
that  goods  sent  at  shipper's  risk :  42  Ga.  486. 

Conversion,  receiving  goods  from  one  not  authorized  to  deliver  is,  and  car- 
rier may  be  sued  in  trover:  48  Ga.  85.  If  carrier  deviates  from  regular  route 
and  goods  are  lost,  it  is:  26  Ga.  617.  To  warehouseman  for  consignee's  use,  is 
not,  at  least  until  demand :  14  Ga.  277-285. 

Custom  of  connecting  roads  as  to  responsibility  for  freight,  good  between 
them,  but  not  binding  on  owner:  40  Ga.  419.  May  prove  custom  of,  on  a 
river:  28  Ga. 543.     Knowledge  presumed  in  shipper  of:  28  Ga.  543. 
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Damaged  goods,  consignee  cannot  abandon,  and  thereby  discharge  shipper 
from  liability  for  freight :  12  Ga.  565.  How  measure  of  arrived  at :  39  Ga.  636 ; 
22/271.     Question  of  damages  for  killing  a  man  considered  :  24  Ga.  356. 

Delivery,  when  there  is :  19  Ga.  208,  145.  Must  be  proved  in  order  to  charge 
carrier  for  loss :  12  Ga.  217.  Delivery  to  carrier  is  delivery  to  consignee  when 
no  direction :  57  Ga.  596  ;  49/56  ;  58/574  ;  48/39.  To  a  carrier  of  goods  ordered, 
not  good,  unless  by  authority  of  purchaser  or  usage  between  the  places:  20 
Ga.  574.  Not  good,  in  a  certain  case,  to  bind  contract  between  buyer  and  sel- 
ler: 25  Ga.  216.  To  carrier  is  to  consignee,  when  there  was  agreement,  etc. : 
30  Ga.  450.  Duty  of  each  when  there  are  two  carriers,  as  to,  and  acceptance: 
30  Ga.  798.     When  delivery  to  agent  exonerates:  40  Ga.  330. 

Deterioration,  carrier  not  liable  for  inherent,  when  not  in  default:  12  Ga. 
566. 

Diligence,  in  absence  of  proof  to  contrary,  carrier  is  presumed  to  have  re- 
ceived goods  for  transportation  under  legal  obligations,  as  to:  52  Ga.  142.  Is 
a  question  for  the  jury:  42  Ga.  443. 

Evidence  in  suit  against  carrier  for  failure  to  deliver  coal  to  iron-works, 
proof  of  loss  caused  by  suspension  of  works  because  of  failure  to  deliver,  not 
admissible  in  :  22  Ga.  269. 

Freight,  entitled  to,  on  delivery,  whether  damaged  or  not:  12  Ga.  564,  565. 

In  pari  delicto,  etc.,  when  applicable  in  suit  against  carrier :  48  Ga.  102. 

Jurisdiction,  court  of  county  of  delivery  to  carrier  has,  to  try  claim  for  fail- 
ure to  deliver :  63  Ga.  504. 

Legal  process,  if  goods  are  taken  from  possession  of  carrier  by,  liability 
ceases :  48  Ga.  432.  Carrier  not  relieved  by  bare  statement  that  goods  were 
seized  by :  38  Ga.  43. 

Liability,  contract  limiting  carrier's,  held  binding :  39  Ga.  634 ;  see  19  Ga.  210 ; 
21/526  ;  36/532.  Of  carrier  for  failure  to  transport  goods  in  a  reasonable  time : 
32/Ga.  400.  Of  carrier,  not  limited  by  publication  or  entry  on  receipt  or  tickets : 
36  Ga.  532,  635 ;  37/103 ;  38/42.  For  goods  received  by  carrier  for  shipment 
beyond  terminus  of  the  line:  38  Ga.  37,  519;  25/228.  Begins  from  delivery 
and  ends  with  delivery  at  place  of  destination  :  58  Ga.  393.  Of  carrier,  ceases, 
as  such,  when  goods  arrive  at  destination,  etc.,  and  he  becomes  liable  as  ware- 
houseman :  46  Ga.  437.  Ceases  if  goods  are  taken  from  his  possession  by  legal 
process:  48  Ga.  432.  "First-class  freight-boat"  and  a  "seagoing  vessel," 
not  liable  for  loss  of  goods  by  fire,  unless  by  design  or  neglect,  under  Act  of 
Congress :  48  Ga.  545. 

Lien,  carrier  has,  on  goods  for  freight:  12  Ga.  566. 

Mail  matter,  contract  by  express  company  to  carry,  is  void,  unless  such 
matter  is  excepted  from  prohibition  in  Act  of  Congress  :  25  Ga.  704. 

Money,  right  of  carrier  to  collect  freight  on,  when  demandable,  not  de- 
feated by  fraudulent  concealment:  25  Ga.  62. 

Negligence,  carrier  cannot  by  special  contract  exempt  himself  from  losses 
arising  from:  28  Ga.  543;  34/315.  Gross,  to  leave  cotton  on  side-track  in  ten 
feet  of  main  track :  34  Ga.  315. 

Passenger,  extraordinary  diligence  to  protect:  56  Ga.  322;  58/461.  One 
having  railroad  ticket  and  present  to  take  train  at  ordinary  point  of  departure 
is:  58  Ga.  461.  Drunk  and  put  off  train,  carrier  liable  for  injury:  60  Ga. 
441,  442. 

Possessory  warrant,  in  order  to  recover  goods  from  carrier  by,  even  if  pos- 
sessory warrant  will  lie,  consignee  must  produce  bill  of  lading,  or  show  that 
its  non-production  would  leave  no  liability  on  carrier,  etc. :  63  Ga.  745-747. 

Public  enemies,  when  carrier  defends  by  saying  loss  was  occasioned  by,  he 
must  establish  the  fact  by  clear  and  satisfactory  evidence:  38  Ga.  32;  50/134. 
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Ratification ;  silence  no  evidence  of  transaction  evidenced  by  paper,  when 
party  handing  paper  is  not  proper  one  to  whom  to  address  dissent:  33  Ga.  155, 
Sup. 

Shipper's  risk ;  goods  to  be  transported  at  shipper's  risk:  42  Ga.  486. 

Steamboats,  Act  of  Congress,  March  3d,  1851,  does  not  apply  to,  "used  in 
rivers  or  inland  navigation":  40  Ga.  85.  Liable  for  loss  of  goods  caused  by 
breaking  of  "hog-chain"  :  50  Ga.  509. 

Storage,  carrier  may  charge,  after  notice  to  consignee,  newspaper  notice  not 
sufficient :  14  Ga.  277,  278. 

Title,  when  carrier  cannot  dispute,  of  a  shipper:  39  Ga.  617. 

Usage,  may  show  by,  that  contract  is  implied :  21  Ga.  526. 

Value,  carrier  liable  for,  of  goods  at  place  of  delivery,  deducting  freight: 
22  Ga.  271 ;  26/122.  Carrier  may  require  the  nature  and  value  of  goods  deliv- 
ered to  him,  to  be  made  known,  and  any  fraudulent  acts,  sayings  or  conceal- 
ments on  the  part  of  his  customers  will  relieve  him  from  responsibility :  37  Ga. 
691.  Difference  between  the  valuation  of  shipper  at  time  of  shipping  and  the 
verdict,  and  as  to  failure  to  give  value  when  requested :  45  Ga.  305.  Failure  to 
notify  carrier  of,  held  fraudulent :  46  Ga.  303. 

Venue  ;  sued  in  the  county  where  the  cotton  was  shipped,  to  try  a  claim  for 
failure  to  deliver :  63  Ga.  504.     Western  and  Atlantic  Railroad  placed  on  same 
footing  as  other  roads,  as  to  damages  caused  by  running  of  cars:  40  Ga.  418. 
As  to  liability  of,  for  goods  to  be  delivered  beyond  terminus :  42  Ga.  642. 
Notes  mainly  from  decisions  since  Code  of  1882  : 

Bill  lading,  office  and  nature  of :  91  Ga.  385-387.  By  giving  up  indorsed  bills 
lading,  title  and  control  of  goods  parted  with :  91  Ga.  335. 

Equitable  assignment,  to  bank,  of  proceeds  of  goods  shipped,  by  consignor: 
91  Ga.  307-308. 

Negligence  peculiarly  question  for  jury,  and  if  doubt,  should  be  submitted 
to  jury :  66  Ga.  170.     See  also  34  Ga.  337 ;  60/441, 442'. 

Pleading,  contract  to  deliver  to  B.  for  B. ,  did  not  support  allegation  to  deliver 
to  plaintiff,  a  corporation,  or  to  B.  for  it:  81  Ga.  602. 

Principal  may  claim  fruits  of  carrier's  contract  made  with  agent  whose 
agency  was  undisclosed,  and  may  sue  on  it  though  agent  could  also :  81  Ga.  602. 


SECTION  8. 

INJURIES  BY  RAILROADS. 

§2320.  (3368.)  Injury  to  person  or  property.  In  all  cases  where  the  Acts  1855-e, 
person  or  property  of  an  individual  maybe  injured,  or  such  property §51861,2297, 
destroyed,  by  the  carelessness,  negligence,  or  improper  conduct  of 
any  railroad  company,  or  officer,  agent  or  employee  of  such  com- 
pany, in  or  by  the  running  of  the  cars  or  engines  of  the  same,  such 
company  shall  be  liable  to  pay  damages  for  the  same  to  any  one 
whose  property  or  person  may  be  so  injured  or  destroyed,  notwith- 
standing any  by-laws,  rules,  or  regulations,  or  notice  which  may  be 
made,  passed,  or  given  by  such  company,  limiting  its  liability. 

See  general  notes  to  sections  2321-2323. 

Only  liable  for  damage  from  neglect  or  mismanagement,  and  as  to  burden 
of  proof :  30  Ga.  22.     As  to  reasonable  rules  and  evidence  of  knowledge  of,  by 
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passenger :  38  Ga.  410.  As  to  care  railroad  should  exercise  in  allowing  pas- 
senger to  get  off  the  train :  51  Ga.  489,  492 ;  45/288.  Railroad  liable  for  in- 
jury by  another  company  using  its  road-bed :  49  Ga.  355  ;  58/468.  Employee 
of  railroad,  by  contract  taking  on  himself  risks  of  his  station,  cannot  recover 
unless  he  show  gross  negligence  of  the  company :  50  Ga.  466  ;  52/461.  Same  law 
applicable  to  suit  by  widow  of  employee  for  death  of  her  husband :  52  Ga.  461, 
468.  Railroads  liable  for  damages  done  by  their  conductors  or  other  servants 
to  passengers :  58  Ga.  216.  Rule  of  diligence  to  be  exercised  by  railroad  com- 
panies in  receiving  and  discharging  passengers ;  58  Ga.  461-468.  As  to  damages 
for  ejecting  passenger  from  train  when  he  had  a  ticket :  58  Ga.  454.  That  the 
engineer  causing  the  injury  was  prompted  by  personal  malice  does  not  exoner- 
ate the  company  under  this  section  :  60  Ga.  492.  Proper  diligence  being  shown 
by  the  railroad  company, presumption  of  law  against  them  for  killing  a  cow 
was  rebutted :  60  Ga.  182. 

Company  selling  through  ticket,  liable  for  whole  trip,  notwithstanding  no- 
tice printed  on  ticket  limiting  liability  to  its  own  line :  70  Ga.  533. 

ApCti55855"6'      §2321.   (3033.)  Damages  by  running  of  cars,  etc.     A  railroad  com- 
Itlhi'im  Pany  shall  be  liable  for  any  damage  done  to  persons,  stock  or  other 
2896'  5149'  ProPerty?  by  the  running  of  the  locomotives,  or  cars,  or  other  ma- 
5i6o.         chinery  of  such  company,  or  for  damage  done  by  any  person  in  the 
employment  and  service  of  such  company,  unless  the  company  shall 
make  it  appear  that  their  agents  have  exercised  all  ordinary  and  rea- 
sonable care  and  diligence,  the  presumption  in  all  cases  being  against 
the  cpmpany. 

This  presumption  obtained  at  common  law :  79  Ga.  305. 

Words  "all  cases"  cover  case  where  railroad  company  loaned  locomotive, 
together  with  fireman  (plaintiff),  to  contractor:  90  Ga.  829. 

Rule  of  diligence  in  this  section  not  modified  by  the  stock-law :  87  Ga.  626. 

Sections  2321,  2322,  2323  construed  together:  69  Ga.  200. 

Held  constitutional:  73 Ga.  499.  Section  2321  does  not  violate  fourteenth 
amendment  to  Federal  Constitution :  79  Ga.  305. 

Damages  to  a  slave  by  :  30  Ga.  22  ;  37/593 ;  36/85  ;  32/345  ;  36/377.  Whether 
negligence  by  the  railroad  is  a  question  for  the  jury :  18  Ga.  680 ;  34/330 ;  60/339. 
Where  person  injured  is  placed  in  such  a  perilous  condition  as  to  render  it  an 
act  of  precaution  to  leap  from  the  cars :  24  Ga.  357.  Servants  of  same  master 
no  redress  against  him  for  consequences  of  each  other's  negligence,  did  not 
apply  when,  and  as  to  damages:  30  Ga.  146.  When  the  person  injured  mis- 
judged as  to  the  danger,  does  not  relieve  the  company :  26  Ga.  250.  Damages 
to  one's  house  from  fire  communicated  by  sparks  from  company's  engine :  27  Ga. 
481 ;  31/133.  Negligence  presumed  from  running  off  the  track ;  rule  as  to  con- 
tributory negligence:  28  Ga.  111.  The  maxim  in  pari  delicto,  etc.,  applicable 
to  suit  by  widow  for  death  of  husband  by  employees  of  railroad :  40  Ga.  52 ; 
38/199.  When  railroad  not  liable  for  injury  to  laborer  employed  by  contractor : 
46  Ga.  417.  Injury  to  passenger  while  getting  off  the  car:  51  Ga.  492;  45/289. 
When  not  liable  to  one  pushed  off  the  car  by  a  negro  when  the  car  in  motion : 
46  Ga.  447.  Offering  by  railroad  to  pay  for  stock,  throwing  onus  on  them  to 
prove  no  negligence :  28  Ga.  317.  As  to  liability  of  railroad  for  killing  stock :  56 
Ga.  540,541 ;  61/11 ;  64/619,  620 ;  28/180.  Section  referred  to  and  construed :  61 
Ga.  153  ;  53/490.  As  to  damages  to  one  employee  by  other  employees :  54  Ga. 
509-512.  This  section  did  not  apply  when  receiver  running  the  railroad  :  55  Ga. 
481.     Damages  against  a  street-railroad  company:    55  Ga.  126;  61/215.     Em- 
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ployee  of  railroad  free  from  fault  can  recover  from  railroad  for  negligence  of 
coemployee :  56  Ga.  196.  Even  a  trespasser  should  be  protected  from  gross 
negligence  of  a  railroad :  60  Ga.  340.  Where  a  minor,  and  when  father  sues  for 
an  injury,  and  as  to  burden  of  proof:  64  Ga.  475-478.  Child  by  next  friend 
suing  for  damages  ;  section  construed :  64  Ga.  306-308. 

Employee  of  railroad  not  bound  by  rule  requiring  waiver  of  rights,  in  ab- 
sence of  express  agreement :  86  Ga.  294. 

Quoted  and  applied  in  case  of  a  minor  hurt  on  a  railroad .  track :  70  Ga. 
208,  245. 

In  declaration  hereunder,  due  care  by  plaintiff  not  an  indispensable  allega- 
tion :  87  Ga.  673. 

See  general  note  under  section  2323 ;  also  notes  to  section  2222. 

As  to  "measure  of  damages,"  see  notes  to  Chapter  "Damages,"  Title  "Torts." 

§2322.  (3034. )  Consent  or  negligence.  No  person  shall  recover  dam-  $|^-  ^9380' 
age  from  a  railroad  company  for  injury  to  himself  or  his  property, 
where  the  same  is  done  by  his  consent,  or  is  caused  by  his  own  neg- 
ligence. If  the  complainant  and  the  agents  of  the  company  are  both 
at  fault,  the  former  may  recover,  but  the  damages  shall  be  dimin- 
ished by  the  jury  in  proportion  to  the  amount  of  default  attributable 
to  him. 

See  general  note  following  section  2323,  and  notes  to  section  3830. 

Liability  of  railroad  where  both  at  fault,  yet  could  have  been  prevented  by 
proper  care  of  defendant :  18  Ga.  680.  Same  rule  holds  where  plaintiff  could 
have  avoided  the  injury,  he  cannot  recover:  19  Ga.  440;  38/409;  28/93,  111; 
60/668  ;  61/586 ;  52/468.  Where  mutual  fault,  party  guilty  of  greater  wrong  or 
negligence  is  the  aggressor :  27  Ga.  113.  Widow  of  employee  cannot  recover 
for  his  death  from  railroad, if  his  fault  contributed  to  it:  35  Ga.  105.  Where, 
although  somewhat  at  fault,  yet  if  railroad  grossly  negligent,  can  recover  from 
them  for  injury:  26  Ga.  250;  24/75.  Action  by  employee  for  injury  from  al- 
leged neglect  of  company  to  furnish  proper  tools :  50  Ga.  466.  Conduct  of  pas- 
senger showing  gross  negligence :  50  Ga.  354.  Where  the  doctrine  of  this  section 
did  not  apply  in  suit  by  one  employee  for  negligence  of  coemployee :  51  Ga. 
212.  A  workman  employed  and  carried  on  cars  comes  within  terms  of  this  sec- 
tion :  53  Ga.  12.  Section  referred  to  and  construed :  54  Ga.  511.  Standing  on 
platform  of  street-railroad  car,  not  such  negligence  as  to  prevent  recovery  :  55 
Ga.  126.  Eule  of  diligence  as  to  receiving  and  discharging  passengers :  58  Ga. 
461.  Eailroad  liable  for  the  torts  and  negligence  of  conductors  and  servants : 
58  Ga.  216.  When  the  presumption  against  company  is  not  rebutted :  60  Ga. 
492.  Question  of  negligence  is  for  the  jury  to  decide:  60  Ga.  339-341.  When 
one  making  himself  voluntarily  drunk  cannot  recover  from  railroad  for  injury : 
61  Ga.  114. 

Section  2322  is  in  pari  materia,  but  not  identical  with  section  3830;  both  in- 
clude doctrine  of  contributory  negligence:  71  Ga.  428. 

§2323.   (3036.)  Injury  by  coemployee.     If  the  person  injured  is  him-  ^f^855"6' 
self  an  employee  of  the  company,  and  the  damage  was  caused  by  ^l^'Jab 
another  employee,  and  without  fault  or  negligence  on  the  part  of  303°- 
the  person  injured,  his  employment  by  the  company  shall  be  no  bar 
to  the  recovery, 

As  to  the  old  law :  15  Ga.  349.    As  to  slaves:  1  Ga.  195.     Where  the  doc- 
trine that  servant  has  no  redress  against  employer  for  negligence  of  coservant 
12 
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does  not  apply :  30  Ga.  146.  "Where  widow  of  employee  could  not  recover  where 
employee's  fault  contributed  to  the  injury:  35  Ga.  105;  61/280;  64/635.  Where 
the  Act  of  1856  was  held  not  to  apply  to  W.  &  A.  Railroad:  23  Ga.  436.  But 
under  Act  of  1863,  the  W.  &  A.  Railroad  is  liable  to  one  employee  for  injury  by 
another :  34  Ga.  424.  Employee  can  only  recover  from  employer  for  damage 
of  coemployee  when  without  fault  himself:  56  Ga.  586,275;  58/489;  61/590, 
586  ;  60/119 ;  55/279 ;  59/73 ;  54/509 ;  52/411 ;  51/213  ;  53/490,  630.  "Where  receiver 
running  a  railroad,  there  can  be  no  recovery  for  injury  by  one  employee  to 
another:  55  Ga.  481.  Where  employee  of  railroad  injured  while  on  duty,  by 
coemployee,  and  verdict  by  jury  for  plaintiff  not  disturbed:  56  Ga.  196. 
Baggage-master:  56  Ga.  645.  Where  under  this  section  employee  would  have 
to  show  criminal  neglect  of  the  company  to  hold  them  liable :  50  Ga.  465.  An 
engineer  recovering  $6,000  against  a  railroad,  employee  not  competent  juror: 
63  Ga.  173,  181.  Section  referred  to:  64  Ga.  308,  309.  When  the  presumption 
of  law  arises  that  the  employee  is  without  fault:  58  Ga.  108;  64/635. 

"Without  fault"  means  that  plaintiff  must  not  have  contributed  to  the  in- 
jury, and  must  have  used  due  diligence  to  prevent  consequences  of  company's 
negligence :  83  Ga.  591.  Word  "negligence"  adds  no  vigor  to  word  "fault,"  but 
is  merely  superadded:  83  Ga.  591,  593. 

This  section,  not  section  3830,  governed  mill's  liability  to  operative,  who 
claimed  nothing  for  contributory  negligence,  but  alleged  that  she  was  without 
fault :  79  Ga.  782. 

Section  cited,  in  connection  with  sections  3830  and  2322,  on  contributory  and 
comparative  negligence  of  plaintiff :  70  Ga.  207,  245. 

General  Note  to  Sections  2321-2323. 

Accident,  under  facts,  fall  of  train-hand  from  ice-covered  top  of  coach,  pure 
accident  for  which  company  not  liable :  82  Ga.  236.  Ore  turning  under  em- 
ployee's foot,  while  passing  over  car  loaded  with  same,  accidental:  86  Ga.  388. 
Freight-train  negligently  left  standing  at  crossing,  company  not  liable  to  one 
who  in  climbing  over  it  was  accidentally  hurt:  94  Ga.  332.  Where  injury 
caused  by  brakes  loosening  and  train  running  backward  down  incline,  was 
pure  accident :  94  Ga.  229.  Neither  party  negligent,  injury  is  an  accident :  89 
Ga.  495.  Declaration  showing  injury  to  have  been  accident, demurrable:  85 
Ga.  507.  Mashing  of  passenger's  fingers  by  slamming  door,  pure  accident  here  : 
89  Ga.  832.  Company  not  liable  for,  where  all  requirements  of  law  obeyed : 
76  Ga.  771 ;  77/740. 

Act  of  God,  unprecedented  rainfall  causing  washout,  was:  87  Ga.  402. 

Alabama  decision,  recovery  under,  by  personal  representative  against  rail- 
road, compensatory  not  punitive:  84  Ga.  519. 

Alabama  statute,  amendments  to  car-coupler's  declaration  against  Georgia 
Pacific  Railway,  made  it  good  under  Alabama  statute:  83  Ga.  621. 

Avoid  consequence  of  defendant's  negligence,  plaintiff  must.  But,  such 
duty  does  not  arise  until  defendant's  negligence  becomes  apparent :  56  Ga. 
544;  76/508;  71/447;  73/560. 

Bridge,  accommodation,  at  private  road-crossing,  defective,  company  liable 
for  injuries:  95  Ga.  430;  but  see  68  Ga.  446.  Where  employee  on  top  of  extra 
high  car  was  killed  by  bridge,  nonsuit  was  error:  79  Ga.  495.  Nonsuit  refused 
where  brakeman  killed  by  being  knocked  from  top  of  car  by  bridge :  91  Ga.  676. 

Cab,  engineer  killed,  leaning  out  of  cab  to  look  at  hot  journal,  head  hitting 
danger-signal  too  near  track  ;  no  recovery  :  92  Ga.  723. 

Carriers,  tender  of  damages  for  lost  goods  received  by  carrier  from  connect- 
ing steamboat  line,  should  have  been  accepted  here  :  76  Ga.  532.  See  also  notes 
to  section  2298. 
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Charge,  under  section  2321  of  liability  for  damage  to,  instead  of  by,  "any 
person  in  the  employment,"  etc.,  erroneous:  85  Ga.  470.  After  charging  prin- 
ciple of  diligence  required ;  proper  to  add  charge  on  presumption  of  negli- 
gence: 75  Ga.  331.  On  ordinary  care,  which  invaded  province  of  jury  to 
plaintiff's  prejudice :  79  Ga.  236.  No  intimation  in  charge  as  to  what  acts  of 
engineer  would  constitute  negligence,  nor  that  plaintiff  (coupler)  could  not  by 
ordinary  diligence  have  avoided  injury :     83  Ga.  444. 

Child,  injured  at  railroad  turntable,  nonsuit  improperly  granted  here,  al- 
though father  the  watchman:  75  Ga.  637.  Child  crawling  under  cars,  hurt, 
could  not  recover:  87  Ga.  491.  Child,  mother  may  recover  for  injuries  to, 
when :  93  Ga.  742. 

Coemployee,  incompetency  of,  known  to  plaintiff  prior  to  injury,  railroad 
not  liable :  92  Ga.  84. 

Contributory  negligence,  elaborate  charge  on,  where  young  girl,  employee 
of  factory,  fell  into  elevator-hole  at  night :  69  Ga.  137.  Where  verdict  against 
company  was  proper ;  facts  did  not  show  that  deceased  caused  his  own  death : 
74  Ga.  426.  Doctrine  of  imputable  negligences  reviewed  and  applied  to  suit  by 
married  woman  against  railroad  company  for  homicide  of  minor  son :  77  Ga. 
102 ;  93/372.  Suit  against  light  and  water  company  for  injuries  from  falling  into 
hole  in  public  street:  91  Ga.  813,  814.  Where  buggy  collided  with  locomotive, 
driver  of  buggy  being  negligent  and  his  companion  injured:  93  Ga.  786.  Doc- 
trine of  contributory  negligence,  not  applicable  to  injured  employee :  77  Ga.  238. 
Building  pasture  fence  and  cattle  gate  on  plaintiff's  own  land,  though  near 
right  of  way,  not  contributory  negligence :  89  Ga.  162.  Where  plaintiff's  train 
was  running  faster  than  city  ordinance  allowed  and  struck  defendant's  train 
on  track  used  in  common  and  latter  could  not  avoid  after  seeing  the  danger, 
no  recovery :  87  Ga.  386.  Contributory  negligence  defeating  recovery  for  mule 
killed  while  moving  cotton  from  railroad  cotton-yard :  69  Ga.  200.  Facts  here 
show  that  injury  avoidable  by  ordinary  care :  69  Ga.  716.  If  injury  done  by 
plaintiff's  consent  or  negligence,  he  cannot  recover:  71  Ga.  427,  407.  Drunk 
voluntarily  and  getting  on  railroad  track,  one  cannot  recover,  though  defend- 
ant negligent:  72  Ga  182;  as  between  drunkenness  and  sudden  access  of  disease, 
question  for  jury  72  Ga  182.  Free  passenger  on  freight-train  who  seated  him- 
self on  flat  car  and  whose  eye  was  injured  by  spark  could  not  recover:  73  Ga. 
151.  Doctrine  of  contributory  negligence  had  no  application  where  plaintiff  in- 
jured by  his  own  negligence,  or  where  ordinary  care  would  have  averted  con- 
sequences of  defendant's  negligence :  74  Ga.  605;  65/370.  Where  declaration 
shows  plaintiff  guilty  of  gross  negligence,  demurrer  sustained :  80  Ga.  727. 
Where  one  causes  injury  to  himself,  there  is  no  case  of  contributory  negligence, 
and  no  right  of  recovery:  80  Ga.  631.  Lack  of  ordinary  care  by  plaintiff,  no  de- 
fense against  willful  and  wanton  neglect  by  defendant :  84  Ga.  774.  Plaintiff's 
declaration  showing  injury  to  have  been  caused  by  his  own  negligence, demur- 
rable: 85  Ga.  653.  If  by  ordinary  care  injury  could  have  been  avoided,  no 
recovery  had,  though  defendant  negligent:  86  Ga:  43.  Widow  not  recover  for 
homicide  of  husband,  where  caused  by  his  own  negligence :  86  Ga.  811.  Where 
both  are  at  fault,  plaintiff  gets  no  benefit  from  the  rule  if  his  fault  amounts  to 
lack  of  ordinary  care :  87  Ga.  6.  Wagon-driver  injured  by  street-car,  could 
not  recover,  because  driving  faster  than  city  ordinance  permitted:  93  Ga.  312. 
Damages  diminished  where  both  at  fault  in  injury  from  not  having  safe  ap- 
proach to  freight-depot :  72  Ga.  742.  Facts  here  warranted  charge  on  contrib- 
utory negligence:  74  Ga  851,857.  Where  rule  as  to  negligence  of  plaintiff 
and  defendant  properly  charged :  76  Ga.  209.  Charge  that  plaintiff  could  re- 
cover though  both  she  and  railroad  negligent,  not  erroneous,  when  :  85  Ga.  297. 
Question  whether  railroad  employee  was  acting  in  line  of  duly,  and  whether 
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guilty  of  contributory  negligence,  for  jury:  85  Ga.  203.  Negligence  not  con- 
tributing to  injury  will  not  prevent  recovery:  71  Ga.  644.  Person  wronged  is 
under  obligation  to  lessen  consequential  damages,  by  ordinary  care  and  dili- 
gence :  86  Ga.  641.     Where  plaintiff  and  defendant  both  contribute  to  injury : 

93  Ga.  743.  Where  injury  resulted  from  mutual  negligence,  no  recovery  unless 
plaintiff  less  in  fault  than  company :  94  Ga.  560.  Where  company's  conduct 
wanton  and  reckless,  plaintiff's  lack  of  ordinary  care  not  defeat  recovery: 

94  Ga.  560.  Plaintiff  on  becoming  aware  of  defendant's  negligence  is  bound 
to  avoid  its  consequence  as  far  as  possible :  56  Ga.  544 ;  76/508 ;  71/447 ;  73/560. 

Cotton-yard,  floor  of,  not  in  proper  condition,  company  liable  for  damage  to 
cotton :  69  Ga.  200. 

Coupler,  "running"  coupling,  engine  running  fifteen  miles  an  hour,  was  not 
negligence  defeating  recovery  by  coupler:  87  Ga.  631.  Coupler  crushed  to 
death  because  he  was  looking  toward  engine  when  should  have  looked  other 
way,  company  not  liable:  74  Ga.  396.  If  coupler  could  by  oi'dinary  care 
have  extricated  himself  and  escaped  consequences  of  engineer's  negligence,  he 
could  not  recover :  83  Ga.  539. 

Crossings,  stranger  on  track  near  but  not  at  crossing,  rights  of,  and  duties 
of  company:  74  Ga.  605,725;  82/400;  93/370;  65/631;  89/463.  Engineer  ap- 
proaching crossing  at  criminal  speed  has  no  right  to  assume  that  man  on  track 
will  get  off  in  time :  89  Ga.  463 ;  87/673.  Ordinance  limiting  speed  of  trains 
at,  inapplicable  between  crossings :  78  Ga.  694.  Freight-train  negligently  left 
standing  at  crossing,  company  not  liable  to  one  who,  in  climbing  over  it,  was 
hurt  accidentally :  94  Ga.  332.     See  note  to  section  2222. 

Damages,  measure  of,  see  Chapter  "Damages"  under  Title  "Torts." 

Dangerous  machinery  left  exposed  in  city,  child  injured,  company  liable: 
77  Ga.  102. 

Declaration,  alleging  that  deceased  without  fault  and  company  negligent, 
not  demurrable :  86  Ga.  623.  Injury  complained  of  was  pure  accident  and 
declaration  was  demurrable :  85  Ga.  507.  Evidence  under  declaration,  here,  as 
to  plaintiff's  age  and  previous  capacity  to  labor,  and  present  incapacity,  ad- 
missible under  allegations :  66  Ga.  259.  Allegation  that  railroad  negligent,  tan- 
tamount to  allegation  that  deceased's  coemployees  were  negligent:  74  Ga.  738. 

Defenses,  open  to  railroad  company,  to  suit  for  injury  to  personalty,  and  for 
injury  to  person,  stated :  68  Ga.  744.  Frightened  mule  run  over ;  defense  may 
be  too  strong:  81  Ga.  208.  What  defenses  may  be  set  up:  71  Ga.  427.  New 
trial  granted  for  failure  to  charge  concerning  defense  that  deceased's  death 
caused  by  his  own  negligence:  76  Ga.  501.  Railroad  shown  to  be  negligent, 
only  defense  is,  whether  person  injured  used  ordinary  care  or  contributed  to 
injury:  85Ga.  517.  Where  plaintiff  was  in  wagon  which  was  negligently  struck, 
negligence  of  wagoner  was  no  defense  to  company :  89  Ga.  602.  Nor  was  the 
hackman's  negligence  imputable  to  plaintiff,  his  passenger,  no  privity  having 
been  shown :  88  Ga.  60.  Eailroad  company  cannot  defend  by  facts  involving 
its  material  negligence,  and  though  not  pleaded,  plaintiff  may  urge  such  neg- 
ligence for  what  purpose:  92  Ga.  188.  Proof  either  that  company  was  with- 
out fault,  or  that  employee  at  fault,  complete  defense :  94  Ga.  458. 

Depot,  for  freight,  ingress  and  egress,  must  be  safe:  72  Ga.  742. 

Diligence  and  Negligence,  see  also  "Contributory  Negligence,"  "Ordinary 
Care,"  and  "Presumption."  Negligence  per  se,  as  to  employees  upon  tracks,  to 
run  locomotive  in  yard  faster  than  city  ordinance  allowed  :  93  Ga.  259.  Viola- 
tion of  city  ordinance,  negligence  per  se:  81  Ga.  397-  Omission  of  specific  acts 
of,  prescribed  by  legislature,  negligence  per  se:  78  Ga.  694.  Ordinary  diligence 
only  required  of  company  :  91  Ga.  770.     Whether  conductor  exercised  proper 


181  SECOND  TITLE.— CHAP.  2,  ART.  6,  SEC.  8.  §2323 

Injuries  by  railroads. 

diligence  here,  for  jury:  93  Ga.  630.  Negligence,  solely  for  jury:  76  Ga.  13. 
Where  doubt,  case  should  go  to  jury:  66  Ga.  170,  242.  Whether  pre- 
sumption removed,  for  jury :  86  Ga.  62.  Questions  of  negligence,  and  avoiding 
injury  by  ordinary  care,  are  for  the  jury :  71  Ga.  222.  So,  whether  party 
injured  was  himself  negligent :  93  Ga.  630,  666.  Negligence  for  jury,  and  court 
should  not  charge  that  train  should  be  stopped  before  person  put  off  by  rail- 
road's agent :  67  Ga.  307.  Nor  that  running  at  unlawful  speed  was  negligence : 
70  Ga.  261.  Proper  diligence  is  for  jury ;  verdict  not  disturbed  by  Supreme 
Court :  72  Ga.  207.  Whether  proper  care  taken  in  protecting  switches  from 
interference,  for  jury:  92  Ga.  188.  Where  rule  as  to  negligence  of  plain- 
tiff and  defendant  properly  charged:  76  Ga.  209.  Error  to  charge  "a  full 
measure  of  care  and  diligence — all  that  could  be  expected" :  70  Ga.  261. 
Request  to  charge,  not  leaving  jury  to  determine  whether  facts  constituted 
negligence,  properly  refused:  86  Ga.  623.  Not  per  se  negligence  for  person 
with  something  in  each  hand  to  attempt  to  board  electric  car  stopping  for 
passengers :  92  Ga.  494.  The  respective  diligence  of  railroad  and  one  right- 
fully on  premises,  for  jury:  84  Ga.  698.  Brakeman  inviting  minor  to  board 
moving  train,  both  at  fault:  71  Ga.  22.  Absence  of  negligence  on  employee's 
part  and  negligence  by  company  being  in  doubt,  case  should  go  to  jury: 
69  Ga.  619.  Whether  railroad  conductor  exercised  proper  diligence  here  was 
question  for  jury:  93  Ga.  630.  The  loading  of  car  with  lumber,  not  extra 
hazardous  work  for  youth  of  seventeen  years,  of  ordinary  intelligence:  84 
Ga.  152.  Error  to  charge  that  plaintiff  (employee)  cannot  recover,  unless  it 
was  impossible  for  him  to  extricate  his  hands  without  injury.  71  Ga.  644.  Not 
negligence  for  passenger  engineer  to  remain  at  his  post  so  long  as  chance  re- 
mains to  avoid  collision  ;  public  policy  encourages  heroism  in  such  emergencies : 
74  Ga.  738.  Where  negligence,  in  not  keeping  drowsy  engineer  awake,  was 
imputed  to  plaintiff  (fireman),  charge  restricting  duty  of  fireman  to  few  min- 
utes before  accident,  error:  82  Ga.  452.  Question  for  jury,  whether  employee 
suing  railroad  company  was  himself  guilty  of  negligence :  91  Ga.  28.  Em- 
ployee must  be  free  from  negligence  at  time  of  injury  ;  negligence  at  another 
time  not  affect  right  to  recover :  66  Ga.  260.  Railroad  company  not  negligent 
in  not  instructing  minor  employee  how  to  do  work  safely,  where  work  not 
extraordinarily  hazardous,  and  minor  experienced  therein :  80  Ga.  807.  Com- 
pany not  liable  where  its  agents  have  exercised  all  ordinary  and  reasonable 
care  and  diligence:  92  Ga.  753.  Company  not  liable  for  unavoidable  accident, 
where  all  requirements  of  law  obeyed :  76  Ga.  771 ;  77/740.  Due  diligence  as 
to  road-bed  shown,  washouts  from  unprecedented  rainfall  was  act  of  God: 
87  Ga.  402.  Evidence  showed  company  negligent  here,  and  charge  was  erro- 
neous: 86  Ga.  320.  Express  contract  not  protect  carrier  from  result  of  neg- 
ligence in  running  trains:  68  Ga.  350.  Rule  that  if  company  not  negligent 
no  recovery,  inapplicable  here:  93  Ga.  785.  Negligence,  to  warrant  recovery 
against  railroad,  must  have  been  proximate  cause  of  injury  :  66  Ga.  746  ;  75/331. 
Negligence  of  company  must  have  contributed  to  injury:  95  Ga.  734. 

Dog,  no  presumption  of  negligence  as  to  killing:  75  Ga.  444. 

Ejecting  from  train,  where  agent  of  railroad  improperly  ordered  one  to 
leave  train  in  motion,  company  not  free  from  liability  because  such  person 
should  not  have  obeyed :  67  Ga.  307.    But  see  92  Ga.  388. 

Employee  must  not  have  contributed  to  the  injury :  94  Ga.  457.  Employee 
might  recover,  although  omitted  to  perform  a  duty,  or  committed  error  of 
judgment,  etc. :  95  Ga.  292.  Employee  not  connected  with  running  trains, 
may  recover,  although  at  fault,  if  injured  by  running  of  trains  ;  if  injured  other- 
wise, he  must  be  blameless :  69  Ga.  715,  716.  Railroad  liable  to  employee  for 
negligence  of    coemployee,  whether    injuries    sustained    in   running  cars  or 
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otherwise:  86  Ga.  320.  If  employee  without  fault,  railroad  liable  for  negli- 
gence of  coemployee,  whether  injury  connected  with  running  of  trains  or  not : 
73  Ga.  499;  this  rule  is  now  store  decisis:  73  Ga.  499.  May  recover  although 
employment  and  injury  in  business  not  immediately  connected  with  running 
trains:  95  Ga.  301.  Person  other  than  employee  injured,  onus  on  company: 
67  Ga.  306.  Employee  hurt  while  not  on  duty  stands  on  same  footing  with 
general  public :  82  Ga.  580. 

Engine,  lookout  should  be  kept  on  both  sides  of:  78  Ga.  603. 

Evidence  in  suit  against  railroad  for  homicide  in  a  city,  city  ordinances  reg- 
ulating speed  at  crossings  relevant  to  defendant's  alleged  negligence :  74  Ga. 
857.  Fact  that  track  commonly  used  as  thoroughfare  near  scene  of  homicide, 
relevant  to  question  of  engineer's  diligence :  74  Ga.  857.  Upon  issue  whether 
specific  engine  caused  fire,  escape  of  sparks  from  other  engines  not  competent : 
90  Ga.  663.  Aliter,  declaration  identifying  no  one  engine,  but  attributing  fire 
to  defendant's  engines,  all  which  shown  in  substantially  same  condition: 
90  Ga.  11.  No  unfavorable  inference  drawn  against  company  from  failure  to 
call  employees  to  prove  facts  admitted  in  plaintiff's  pleadings :  92  Ga.  188. 
Failure  of  railroad  company  to  produce  fireman  who  witnessed  killing  of  cow, 
authorizes  presumption  of  railroad's  negligence :  75  Ga.  282.  Engineer  intro- 
duced by  railroad  company  as  witness,  and  fireman  unaccounted  for,  author- 
izes inference  by  jury  against  company :  75  Ga.  645.  If  fireman  produced  in 
court  but  not  sworn,  such  inference  not  warranted:  75  Ga.  645.  Opinion  of 
witness,  train  operated  carefully,  inadmissible:  84  Ga.  420.  Immaterial,  that 
defendant  company  never  charged  plaintiff  with  negligence:  84  Ga.  711. 
Testimony  as  to  care  exercised  in  selection  of  street-car  drivers,  not  material 
upon  question  of  negligence  of  driver  at  time  of  injury :  85  Ga.  297.  Whether 
plaintiff  engineer  kept  diligent  lookout,  for  jury ;  but  general  character  for 
reliability  not  pertinent  to  causes  of  wreck:  87  Ga.  402.  Usage  or  custom 
obviously  dangerous,  was  inadmissible  to  excuse  contributory  negligence: 
87  Ga.  374.  Eailroad  company  cannot  show  that  engineer  killed  was  habitu- 
ally reckless  in  running  trains  at  excessive  speed,  etc.,  when :  92  Ga.  188.  Cus- 
tom to  be  negligent  in  particular  way  is  no  excuse  and  inadmissible :  71  Ga. 
406.  That  expert  railroader  never  heard  of  such  accident  from  sparks  emitted, 
pertinent:  73  Ga.  149.  No  irreconcilable  conflict  here,  and  no  verdict  for 
plaintiff:  92  Ga.  482.  Excluding  evidence  of  defendant  company's  diligence, 
error:  84  Ga.  351.  Comparing  condition  of  tracks  with  those  of  other  rail- 
roads, inadmissible:  84  Ga.  519. 

Fellow-servant,  employee  hurt  when  not  on  duty  stands  on  same  footing 
with  general  public:  82  Ga.  580.  Member  of  construction-gang  riding  on 
train  was  coemployee  with  his  boss  and  subject  to  his  reasonable  orders: 
80  Ga.  427.  If  such  coemployee  contributed  to  his  own  death,  his  wife  could 
not  recover,  and  burden  on  her  to  show  deceased  without  fault :  80  Ga.  427. 
Employee  killed  while  in  disobedience  to  rule  of  company  or  order  of  superior, 
his  wife  cannot  recover,  unless  it  appear  that  disobedience  did  not  contribute 
to  death :  80  Ga.  427.  Fellow-servant  is  one  employed  about  same  work  as  one 
injured  :  77  Ga.  203.  Eule  as  to  who  are  fellow-servants :  80  Ga.  427  ;  83/343 ; 
77/214  ;  75/718 ;  93/53.  One  who  put  himself  under  conductor's  orders,  to  work 
his  way,  mere  volunteer  and  not  in  service  of  company:  82  Ga.  156.  Person 
not  employed  by  company,  but  assisting  servant  at  his  request,  a  volunteer, 
not  fellow-servant:  84  Ga.  320. 

Freight-train,  no  recovery  by  one  injured  in  boarding  train  at  point  not 
usual  stopping  point  for  passengers :  92  Ga.  293.  Passenger  takes  risks  of  usual 
jolts,  etc.:  91  Ga.  782;  76/209;  84/651.  Homicide,  depot-agent  slaying  cus- 
tomer, company  liable:  79  Ga.  460.     Employee's  widow  suing  for  his  homicide 
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by  coemployee,  need  not  show  that  homicide  was  criminal:  70  Ga.  434. 
Widow  may  recover  for  negligent  homicide  of  husband,  where  he  was  not  at 
fault,  and  could  not,  by  ordinary  care,  have  avoided  death :  93  Ga.  259. 

Jerk,  where  refusal  to  nonsuit  switchman's  suit  for  injuries  from  sudden 
jerk  of  train  was  proper :  82  Ga.  629. 

Jolt,  passenger  injured  by  sudden  jolt,  while  standing  on  seat  to  remove 
bundles  from  rack,  no  recovery :  95  Ga.  736.  Whether  passenger  here  should 
have  left  car  or  taken  nearest  seat  to  avoid  jolt,  was  for  jury :  89  Ga.  495. 

Jumping  off,  where  employee  jumps  from  train  to  avoid  collision,  etc.,  and 
necessity  to  jump  was  coemployee's  fault,  he  may  recover:  92  Ga.  660.  Gen- 
erally, passenger  hurt  by  jumping  from  moving  train  cannot  recover :  89  Ga.  455. 
Veteran  railroader  should  have  known  that  jumping  from  train  going  twenty- 
five  miles  an  hour  was  dangerous:  83  Ga.  348.  "Jumping  off"  case  here  prop- 
erly dismissed  on  demurrer:  87  Ga.  766.  Plaintiff's  jumping  from  street- 
car which  was  going  twenty  miles  an  hour,  was  gross  negligence :  88  Ga.  436. 
Street-car  company  not  liable  here,  passenger  having  endeavored  to  get  off  at 
stopping  place  after  car  had  started :  92  Ga.  133.  Railroad  company  not  liable 
for  injury  occasioned  by  girl  jumping  from  moving  train  when  ordered  by 
conductor,  danger  being  obvious :  92  Ga.  388.  Nonsuit  improperly  granted ; 
plaintiff  was  in  act  of  stepping  from  moving  electric  car  when  car-conductor 
signaled  and  car  jerked,  etc. :  95  Ga.  519.  "Jumping  off"  case,  train  moving 
rapidly,  properly  nonsuited:  83  Ga.  347.  Alighting  from  moving  train,  negli- 
gence, when:  84  Ga.  1.  Railroad  not  liable  to  one  voluntarily  and  without 
necessity  jumping  from  train :  84  Ga.  506.  Injury  resulting  from  attempt  to 
alight  from  rapidly  moving  train,  affords,  generally,  no  cause  of  action: 
85  Ga.  504.  Recovery  where  one  left  moving  train  under  fear  of  railroad  com- 
pany's agent's  order,  although  no  force  employed :  67  Ga.  307.  Cause  of  action 
for  personal  injuries  to  one  jumping  from  moving  train,  set  out  here: 
45  Ga.  288 ;  51/489 ;  69/268.  Evidence  showing  that  plaintiff  voluntarily  step- 
ped off  rapidly  moving  train  and  was  hurt,  he  was  guilty  of  gross  negligence 
and  could  not  recover :  80  Ga.  212.  Where  plaintiff  bought  ticket  to  Atlanta 
and  conductor  agreed  to  let  her  off  at  street  crossing  but  failed  to  stop,  and  she 
jumped,  nonsuit  proper:  81  Ga.  476.     "Jumping off"  case,  recovery  sustained: 

81  Ga.  620.     "Jumping  off"  case,  in  which  verdict  for  plaintiff  was  error: 

82  Ga.  229. 

Lookout  should  be  kept  on  both  sides  of  engine :  78  Ga.  603. 

Machinery,  railroad  is  a  guarantor  to  employee  that  machinery,  appliances, 
etc.,  are  safe:  70  Ga.  674.  Employee  cannot  recover  for  extraordinary  acci- 
dent, occasioned  by  machinery  in  average  condition :  86  Ga.  262.  Railroad 
company  should  furnish  employee  safe  tools,  etc.,  but  employee  who  know- 
ingly uses  defective  tools,  even  under  command  of  superior,  cannot  recover 
for  injuries :  55  Ga.  133 ;  50/465 ;  68/699 ;  74/59,  60.  Brakeman  not  presumed 
to  be  skilled  mechanic :  74  Ga.  60.  Flagman  not  noticing  patent  defect  in  the 
fastening  of  stove,  guilty  of  negligence  and  cannot  recover :  70  Ga.  674.  Using 
a  hand-car  with  knowledge  of  dangerous  defect,  cannot  recover,  though  or- 
dered by  a  superior  to  use  it:  70  Ga.  566.  Railroad  not  liable  for  injury  from 
frozen  coupling  not  working  freely  ;  pure  accident :  82  Ga.  156  ;  nor  for  fall  of 
train-hand  from  ice-covered  top  of  coach,  here :  82  Ga.  236.  Ore  turning  under 
employee's  foot,  while  passing  over  car  loaded  with  same,  evidence  of  acci- 
dent rather  than  negligence :  86  Ga.  388.  Plaintiff,  a  baggage-master,  being 
injured  by  waterspout  while  looking  out  of  car  in  discharge  of  duty,  railroad 
liable:  66  Ga.  707.  Second  effort,  on  same  occasion,  to  use  implement  failing 
to  work  on  first,  not  improper  or  inexcusable  :  86  Ga.  538.  Employee  working 
with  full  knowledge  of  insufficient  appliances,  not  recover  for  injuries  caused 
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thereby:  85  Ga,  592.  "Machinery"  does  not  include  hammer:  83  Ga.  70. 
Where  one  employed  by  railroad  company  in  constructing  track,  injured  by 
defective  hammer,  no  presumption  against  company  :  83  Ga.  70.  General  law 
of  master  and  servant  puts  onus  on  employee :  83  Ga.  70.  Defective  hammers 
do  not  necessarily  show  negligence  in  purchasing:  83  Ga.  70.  Railroad  not 
presumed  negligent  because  lamp  furnished  employee  was  extinguished  in 
signaling:  86  Ga.  388.  Charge  good  law,  as  to  railroad  company's  duty  in 
selecting,  etc. ,  operatives,  machinery,  etc.,  but  should  have  been  confined  to 
machinery  here  :  95  Ga.  292. 

Mashing  fingers,  passenger's  fingers  mashed  by  flagman  suddenly  slamming 
door,  pure  accident  here:  89  Ga.  832;  85/508. 

Maxim,  "so  use  your  own  as  not  to  injure  another's,"  governs  railroad 
as  to  use  of  whistles,  bells,  etc.,  near  public  highways :  73  Ga.  558. 

Measure  of  damages,  see  Chapter  "Damages"  under  Title  "Torts." 

Noises,  as  to  liability  for,  where  unusual  and  unnecessary :  77  Ga.  788. 

Nonsuit,  employee  plaintiff's  evidence  showing  himself  at  fault,  nonsuit  is 
proper:  70  Ga.  566.  Road  shown  not  negligent,  nonsuit  proper:  77  Ga.  69. 
Nonsuit  granted  where  deceased  shown  to  be  grossly  negligent  and  railroad 
diligent:  80  Ga.  363.  Nonsuit  not  granted,  in  homicide  or  other  case,  where 
jury  might  have  inferred  negligence  by  railroad  :  77  Ga.  393,  82;  95/547.  Non- 
suit error,  evidence  as  to  negligence  of  deceased  conflicting:  78  Ga.  749.  La- 
borer hurt  while  passing  timber  by  his  colaborer,  nonsuit  was  error:  88  Ga. 
228.  Nonsuit  was  proper  in  the  following  cases :  Where  train-hand  ran  to  store 
at  station  on  private  errand,  and  in  remounting  moving  train  was  struck  by  mail- 
crane  not  ordinarily  dangerous :  88  Ga.  210.  Where  car-coupler  attempted 
to  mount  cowcatcher  of  moving  engine:  87  Ga.  379.  Where  engineer  pro- 
ceeded on  conflicting  signals:  89  Ga.  541.  Where  real  cause  of  injury  was 
brake  which  plaintiff  knew  to  be  defective  :  88  Ga.  225.  Where  watchman  let 
train  strike  him  from  behind :  89  Ga.  756.  Where  fireman  mounted  moving 
engine,  under  order  of  superior,  and  was  injured:  85  Ga.  197. 

Obeying  orders,  employee  violating  orders,  as  to  method  of  coupling  cars, 
cannot  recover :  86  Ga.  15 ;  86/499.  Where  brakeman  under  orders  of  con- 
ductor ran  forward  to  notify  engineer  of  impending  collision  and  was  hurt  by 
falling,  he  may  recover:  92  Ga.  658,659.  Engineer  cannot  justify  running  con- 
trary to  regular  schedule,  upon  ground  that  conductor  so  ordered :  87  Ga.  104. 
But,  no  rule  appearing  here,  flagman's  obedience  to  conductor's  orders  not 
per  se  negligence  :  87  Ga.  104.  Plaintiff  here  entitled  to  recover  from  railroad 
company  for  injury,  unless  at  fault  in  recklessly  obeying  orders  of  "boss": 
92  Ga.  399.  Brakeman  ordered  by  conductor  to  jump  from  moving  train,  may 
recover,  if  he  used  reasonable  care  in  jumping:  71  Ga.  406.  Whether  obeying 
order  is  negligence,  depends  on  whether  it  would  be  rash  and  dangerous : 
71  Ga.  406.  If  manifestly  so,  employee  obeys  at  his  risk :  85  Ga.  197.  Orders 
by  "boss,"  whose  rank  not  shown,  no  excuse  for  negligence :  72  Ga.  202. 

Onus,  employee  injured  by  fault  of  coemployee,  burden  of  proof  as  to  neg- 
ligence, etc.,  and  details  of  casualty  :  95  Ga.  302.  When  plaintiff  shows  injury 
without  his  fault,  the  company  must  show  ordinary  and  reasonable  care: 
71  Ga.  408.  Employee  suing  for  negligence  of  coemployee  must  show  himself 
to  have  been  free  from  negligence — to  be  judged  of  exclusively  by  jury: 
74  Ga.  385.  Nonsuit  in  doubtful  case,  error:  74  Ga.  385.  Evidence  of  plain- 
tiff's diligence  casts  onus  on  company:  77  Ga.  429.  Evidence  should  show 
employee  without  negligence,  or  that  coemployee  negligent:  66  Ga.  558; 
69/347,  620.  Employee  injured  by  fault  of  coemployee,  burden  of  proof  as  to 
negligence,  etc.,  and  details  of  casualty:  95  Ga.  302.  Employee  must  either 
show  himself  free  from  negligence  or  company  negligent;  whereupon  com- 
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pany,  to  prevail,  must  show  what:  95  Ga.  685.  See  also  77  Ga.  434;  80/521; 
85/473.  Charge  on  onus:  77  Ga.  393.  Woods  fired  by  sparks,  burden  on  com- 
pany to  show  ordinary  care  as  to  engine's  condition,  etc. :  90  Ga.  11.  Onus  on 
company,  person  injured  not  being  employee:  67  Ga.  306.  Upon  question 
whether  stolen  goods  should  be  paid  for  as  sound  or  damaged,  defense  being 
that  if  stolen  they  were  previously  damaged  by  extraordinary  freshet,  onus 
on  company :  87  Ga.  203. 

Ordinance,  violation  of  city  ordinance,  negligence  per  se:  81  Ga.  397.  City 
ordinance  limiting  speed  of  train  at  crossings,  inapplicable  between  crossings : 
78  Ga.  694. 

Ordinary  care,  see  also  "Diligence  and  Negligence"  and  "Contributory  Neg- 
ligence," ante.  Ordinary  care,  charge  on,  here  invaded  jury's  province,  to 
plaintiff's  prejudice :  79  Ga.  236.  Lack  of  ordinary  care  not  defeat  recovery 
where  defendant's  conduct  wanton  and  reckless:  94  Ga.  560.  Company  must 
show  ordinary  care :  86  Ga.  230.  Standard  of  ordinary  care  for  children  less 
strict  than  for  adults:  84  Ga.  320.  Standard  of,  in  prudent  man,  varies  with 
circumstances:  84  Ga.  420.  No  degrees  in  ordinary  care;  and  as  to  what  is, 
under  different  circumstances :  93  Ga.  259.  Whether  boy  of  thirteen  has  suffi- 
cient capacity  to  avoid  danger,  question  for  jury :  84  Ga.  320.  Where  sober 
man,  by  use  of  ordinary  diligence,  could  not  have  avoided  injury,  drunk 
man  injured  may  recover :  93  Ga.  488.  In  sudden  apprehension  of  dangerous 
collision  one  is  not  held  to  ordinary  standard,  but  state  of  emotions  is  allowed 
for:  83  Ga.  673.  When  nonsuit  for  contributory  negligence  proper, and  when 
not :  83  Ga.  673.  Ordinary  diligence  the  rule  of  conduct  from  employee  to 
railroad ,  and  vice  versa :  92  Ga.  77.  Rule  of  diligence  as  applicable  to  boy  over 
fourteen  years  of  age  injured  by  railroad-train:  91  Ga.  526,  528,529.  Seven- 
teen-year-old girl,  as  to  discretion  in  caring  for  safety,  how  treated  :  92  Ga.  388. 
Eleven-year-old  boy  killed  by  railroad-train  through  gross  negligence  of 
custodian — negligence  imputed  to  father,  but  not  mother,  when :  93  Ga.  369. 
On  demurrer,  child  of  tender  years  presumed  not  to  have  discretion  to  avoid 
accident,  etc.,  and  incapable  of  contributory  negligence :  87  Ga.  491.  Whether 
applicable  to  evidence  before  jury,  doubtful:  87  Ga.  491.  Question  for  jury, 
whether  boy  eleven  years  old  has  sufficient  capacity  to  appreciate  danger  of 
riding  in  unsafe  position  on  street-car,  etc. :  91  Ga.  346  ;  or  in  voluntarily  assist- 
ing railroad  servants  in  moving  car :  84  Ga.  320.  Due  care  for  his  own  safety 
in  nine-year-old  child  considered :  81  Ga.  397 ;  83/512 :  87/674.  Law  imputes 
negligence  only  to  persons  who  have  arrived  at  years  of  discretion :  91  Ga.  358. 
Train  obstructing  street  crossing  contrary  to  city  ordinance,  thirteen-year- 
old  boy  crossing  over  bumpers  at  invitation  of  flagman,  recovers  for  injury  : 
91  Ga.  360. 

Passenger,  see  also  notes  to  section  2266.  Plaintiff  thrown  down  by  motion 
of  moving  train  while  going  to  rear  platform,  not  entitled  to  recover,  though 
conductor  had  just  called  his  station:  76  Ga.  333.  Voluntary  passenger  on 
freight-train  assumes  risk  of  usual  and  necessary  jolts,  incident  to  that  mode 
of  travel :  84  Ga.  651 ;  91/782 ;  76/209.  When  accident  occurred  plaintiff  was 
in  baggage-car  and  had  no  ticket ;  yet,  altogether,  cause  of  action  was  set  out : 
94  Ga.  538.  Extraordinary  diligence  due  to  passengers  defined :  95  Ga.  738 ; 
89/495.  Setting  down  passenger  in  dangerous  place  on  dark  night,  without 
light  or  notice,  negligence :  80  Ga.  527.  Passenger  standing  on  seat  to  remove 
bundles  from  rack,  injured  by  sudden  movement  of  train,  no  recovery :  95  Ga. 
736.  Whether  passenger  here  should  have  left  car  or  taken  nearest  seat,  to 
avoid  jolt,  for  jury :  89  Ga.  495.  Person  boarding  train  to  assist  female  pas- 
sengers, not  entitled  to  notice  that  train  about  to  start:  84  Ga.  1.  Passenger 
insulted  and  maltreated  by  brakeman,  company  liable:  75  Ga.  51.     Company 


;2323  SECOND  TITLE.— CHAP.  2,  ART.  6,  SEC.  8.  186 

Injuries  by  railroads. 

is  liable  for  conductor's  unlawful  violence  to  passenger :  86  Ga.  312 ;  or  one  ne- 
gotiating for  passage :  69  Ga.  827.  As  to  duty  of  company  relative  to  passenger 
to  signal  departure  of  train  :  66  Ga.  746.  And  as  to  passenger's  duty  :  66  Ga. 
746.  Also  as  to  company's  duty  to  keep  tracks  clear  for  those  who  pursue  train 
leaving  depot :  66  Ga.  746.  Passenger  boarding  freight-train  elsewhere  than 
at  a  regular  stopping  point,  cannot  recover  for  injury  :  92  Ga.  293.  Fingers  of 
passenger  mashed  by  flagman  suddenly  slamming  door,  pure  accident  here: 
89  Ga.  832 ;  85/508. 

Persons  on  track,  railroad  company  not  liable  for  homicide  of  one  on  track 
between  blow-post  and  public  crossing,  when  :  91  Ga.  419,  420.  To  walk  on  a 
railroad  track  is  not  an  unlawful  intrusion :  71  Ga.  428.  How  far  railroad  is 
liable  for  injuring  one  walking  on  track:  71  Ga.  427,  428.  One  walking  on 
railroad  track  at  night  can  by  ordinary  care  avoid  being  run  over  by  train : 
82  Ga.  667.  Measure  of  ordinary  care  in  one  walking  on  railroad  track,  is 
diligence  incumbent  on  every  one  unnecessarily  getting  into  peril :  82  Ga.  400. 
Rule  of  diligence  on  part  of  railroad  company  and  person  killed,  where  stran- 
ger on  tracks  elsewhere  than  at  public  crossing :  93  Ga.  370.  One  standing  at 
crossing  injured  by  stick  of  wood  from  tender  of  passing  locomotive,  case 
rested  on  doctrine  of  negligence,  etc. :  92  Ga.  391.  Person  wrongfully  on  the 
track  entitled  to  ordinary  care :  70  Ga.  251.  Even  trespasser  on  railroad  track 
entitled  to  protection  from  gross  negligence  :  70  Ga.  207  ;  74/857.  Persons  on 
track  not  necessarily  trespassers :  70  Ga.  207.  Railroad  company  owes  tres- 
passer no  duty  except  not  to  injure,  if  seen  in  time  to  prevent:  85  Ga.  447. 
Where,  by  agreement  between  two  railroads,  the  watchmen  of  each  stand  and 
walk  on  other's  tracks,  watchman  was  not  trespasser  ;  if  struck,  negligence  for 
jury ;  nonsuit  improper :  89  Ga.  278.  Walking  on  track  in  dark  without 
knowing  whether  train  due  and  without  listening  attentively,  gross  negligence : 
78  Ga.  694 ;  82/801.  Rights  of  one  who  is  grossly  negligent  himself  discussed  : 
78  Ga.  694 ;  82  /801.  Pedestrian  on  track  could  by  ordinary  care  have  avoided 
being  run  over;  nonsuit  was  proper:  83  Ga.  595.  Use  of  track  by  pedestrians 
impliedly  licensed  by  company,  does  not  bind  it  to  extraordinary  care;  ordi- 
nary care  still  incumbent  on  pedestrians:  83  Ga.  595.  Where  plaintiff  was 
walking  on  long  trestle  near  train  time :  87  Ga.  272.  Where  deceased  was 
walking  on  track  when  struck:  88  Ga.  726.  Person  killed  by  train  on  trestle, 
while  endeavoring  to  save  a  boy  with  whom  he  had  encumbered  himself,  rail- 
road not  liable :  91  Ga.  420.  Boy  asleep  on  railroad  crossing,  run  over,  and 
killed,  no  recovery  :  78  Ga.  47.  Person  stepping  off  track  letting  engine  pass, 
and  stepping  back  and  struck  by  cars  loosened  from  engine,  cannot  recover : 
95  Ga.  361. 

Pregnant  woman,  whether  could,  by  ordinary  care  in  alighting,  have  avoided 
consequence  of  railroad's  negligence  in  stopping  at  unsuitable  landing,  for 
jury:  82  Ga.  54.  So,  as  to  her  proceeding  homeward,  instead  of  taking  imme- 
diate precautions  against  consequences :  82  Ga.  54. 

Presumption,  see  also  "Prima  facie  case,"  post.  Whether  the  evidence  has 
removed  the  presumption  is  always  exclusively  for  the  jury  :  90  Ga.  837  ;  86/623. 
Presumption  codified  in  section  2321  obtained  at  common  law :  79  Ga.  305.  It 
does  not  violate  fourteenth  amendment  to  Federal  Constitution :  79  Ga.  305. 
Simple  fact  of  injury  appearing,  presumption  of  negligence  arises :  74  Ga.  851 ; 
89/495,  500.  Presumption,  together  with  evidence  here,  sufficient  to  uphold 
verdict :  94  Ga.  524.  No  presumption  of  negligence  as  to  killing  dog :  75  Ga.  444. 
Where  train  killed  mule,  to  rebut  presumption  against  railroad,  better  that 
fireman  as  well  as  engineer  should  be  sworn  :  75  Ga.  704.  Presumption,  none 
against  railroad  company  where  employee  injured,  until  proves  himself  free 
from  fault :  69  Ga.  348  ;  95/302.     Negligence  not  presumed  in  suit  by  employee : 
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70  Ga.  223.  Where  employee  is  connected  with  act  causing  injury,  presump- 
tion of  negligence  not  against  railroad  :  85  Ga.  470.  Must  show  his  own  dili- 
gence, or  company's  negligence,  before  presumption  against  latter :  77  Ga.  238.  ^ 
Slight  negligence  defeats  employee's  recovery  ;  no  presumption  against  com- 
pany until  plaintiff  shows  himself  without  fault :  95  Ga.  302.  Presumption 
overcome  by  showing  exercise  of  all  ordinary  and  reasonable  care,  but  this  is 
not  the  only  defense  allowed  :  71  Ga.  427.  Presumption  not  rebutted  in  homi- 
cide case  here,  no  blow-posts  having  been  erected,  whistle  not  blown,  and 
train  not  checked :  74  Ga.  426.  Presumption  not  rebutted ;  horse  and  buggy 
destroyed  at  street  crossing,  train  not  being  under  control,  etc. :  75  Ga.  810. 
That  company  does  not  know  and  cannot  find  out  how  accident  occurred,  not 
rebut  presumption  :  73  Ga.  513.  Presumption  not  rebutted  here :  65  Ga.  714. 
Eebutted  here :  91  Ga.  71,  76.  Not  rebutted  by  showing  how  injury  might  have 
happened :  78  Ga.  647. 

Prima  facie  case,  where  plaintiff  drove  across  track,  not  knowing  speed  of 
car :  95  Ga.  366. 

Proof,  employee  must  prove  that  he  was  at  the  place  where  his  duty  required 
him  to  be  when  hurt ;  loss  of  memory  will  not  relieve  him  of  necessity  to 
so  prove :  70  Ga.  674. 

Proximate  cause,  company's  negligence  must  have  been  :  66  Ga.  746  ;  75/331 ; 
86/22.  Engineer's  fault  making  it  necessary  for  conductor  to  go  where  he  was 
injured,  no  recovery,  injury  not  being  direct  result  of  negligence:  93  Ga.  570. 
Horse  frightened  by  headlight,  not  by  speed  of  train,  failure  to  blow  whistle  or 
approach  crossing  slowly,  immaterial:  88  Ga.  282. 

Eailroad,  see  also  ''Steamship  Company,"  below.  Company  here  was  not, 
though  using  locomotive  and  cars,  etc. :  93  Ga.  53.  Sawmill  tramroad  was  not 
railroad  ;  general  law  of  master  and  servant  applied:  83  Ga.  345. 

Rainfall  of  unprecedented  violence,  consequent  washout  was  act  of  God,  and 
company  was  not  liable :  87  Ga.  402. 

Remedy  of  employee  here  was  action  for  breach  of  settlement  contract  guar- 
anteeing employment  for  life :  92  Ga.  782. 

Risks,  see  also  "Machinery,"  ante.  Passenger  on  freight-train  takes  risks 
of  jolts,  etc. :  91  Ga.  782 ;  76/209  ;  84/651.  Car-coupler  suing,  not  relevant  that 
supply  of  hands  insufficient,  where  plaintiff  knew  the  fact  before  undertaking 
the  work:  92  Ga.  77.  Amount  of  risk  fireman  should  take,  remaining  on  en- 
gine with  drowsy  engineer,  determined  by  circumstances,  independently  of 
rules :  82  Ga.  452.  No  error  to  refuse  charge  that  if,  among  several  modes  of 
performing  his  duty,  plaintiff  chose  the  less  safe  one,  he  took  the  risk  of  his 
choice:  71  Ga.  407.  Yard  and  night  watchman  running  along  freight-plat- 
form in  dark,  does  so  at  his  own  risk:  83  Ga.  346.  Employee  on  gravel-train, 
thrown  off  by  jerking  of  train,  could  not  recover,  as  jerking  was  risk  incident 
to  service:  80  Ga.  749.  Homicide  where  risk  was  incident  to  service,  and  non- 
suit was  proper:  89  Ga.  782.  So  where  injury  to  machinist  from  defect  in 
chisel:  88  Ga.  1.  And  defect  in  reasonably  safe  brake:  90  Ga.  491.  So  where 
injury  caused  by  brakes  loosening  and  train  running  backwards  down  incline : 
94  Ga.  229.  Risk  which  employee  assumes  does  not  embrace  risk  of  another 
employee's  negligence:  92  Ga.  661. 

Road-bed,  due  diligence  of  section  force  appearing,  washout  from  sudden  and 
unprecedented  rainfall  was  act  of  God :  87  Ga.  402.  Liable  for  injury  to  any 
one  after  knowledge  of  improper  construction  of  road-bed,  etc.:  77  Ga.  203. 

Rules,  violation  of  rules  by  one  employee,  not  excuse  another,  unless  em- 
ployer shown  to  so  acquiesce,  as  to  sanction  :  86  Ga.  15.  Fireman  not  bound 
by  rules  of  railroad  company  unknown  to  and  never  promulgated  to  him :  82 
Ga.  452.    Rule  of  railroad  applicable  alike  to  all  persons  of  given  class,  e.  g., 
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as  to  putting  up  danger-signal,  bound  deceased:  83  Ga.  83.  Identified  rule- 
book  admissible  in  evidence  without  first  showing  that  car-coupler,  plaintiff, 
had  knowledge  of  it :  83  Ga.  539.  Printed  rule  prohibiting  brakeman  from 
coupling  except  with  stick,  and  from  going  between  cars  to  couple,  etc.,  not 
applicable  here :  92  Ga.  77,  493.  Rule  requiring  use  of  coupling-stick,  employee 
not  using,  negligent,  although  conductor  stood  by  and  did  not  demur:  95  Ga. 
293,  299.  Kules  governing  employees  not  promulgated,  not  binding :  84  Ga.  420. 
Such  rules  strictly  construed  against  company:  95  Ga.  584.  Several  rules 
considered  in  connection  with  homicide  of  engineer :  95  Ga.  584.  Employee 
bound  by  reasonable  rules  established,  if  furnished  with  copy  thereof:  86 
Ga.  294.  Rules  admissible  on  question  of  company's  negligence,  to  show  its 
opinion  that  certain  mode  of  moving  train  dangerous :  74  Ga.  723.  Engineer 
killed  was  guilty  of  negligence  in  running  train  in  violation  of  company's 
known  rules :  92  Ga.  189.  Employee  may  presume  other  employees  will  observe 
company's  rules  and  city  ordinances,  but  must  care  for  own  safety:  93  Ga. 
259.  Ambiguous  rule  construed  most  strongly  against  railroad  and  in  favor 
of  employee :  94  Ga.  457.  Duty  of  railroad  company  relative  to  notifying  em- 
ployee of  rules  and  effect  of  employee's  knowledge :  95  Ga.  293.  Coupler  enti- 
tled to  rely  on  rule  prohibiting  putting  train  in  motion  while  a  coupler  is 
between  cars:  73  Ga.  744.  Where  accident  occasioned  largely  by  engineer's 
failure  to  obey  rules,  no  recovery  had  for  his  death,  though  coemployee  also 
negligent :  76  Ga.  527.  Rule  of  company  putting  particular  duty  on  coem- 
ployee which  he  failed  to  perform  with  ordinary  care,  negligence  attributable 
to  company  ;  if  injured  employee  violated  rule,  presumed  that  he  contributed 
to  injury,  presumption  may  be  rebutted  :  95  Ga.  585. 

Running  of  train,  employee  not  connected  with,  entitled  to  recover  on 
showing  injury  and  company's  negligence :  80  Ga.  519.  May  recover  although 
at  fault,  if  injured  by  running  of  trains ;  if  injured  otherwise  he  must  be 
blameless:  69  Ga.  715,716.  Railroad  liable  to  employee  for  negligence  of 
coemployee,  whether  injuries  sustained  in  running  cars  or  otherwise :  86  Ga. 
320 ;  73/499.  May  recover,  although  employment  and  injury  in  business  not 
immediately  connected  with  running  trains :  95  Ga.  301. 

Sections  construed ;  sections  2321,  2322,  and  2323  are  to  be  construed 
together:  69  Ga.  200;  in  pari  materia:  70  Ga.  246.  Rule  they  lay  down,  less 
strict  than  that  as  to  carrying  goods,  section  2264:  88  Ga.  814,  modifying 
78  Ga.  646.  Ordinary  diligence  only  required  of  company :  91  Ga.  770.  They 
are  not  unconstitutional,  as  being  special  laws  not  having  "  uniform  opera- 
tion throughout  the  State  ;  "  nor  as  varying  general  law  without  "free  consent 
of  all  persons  to  be  affected  "  :  73  Ga.  499. 

South  Carolina  statute :  No  recovery  for  homicide  of  railroad  employee  by 
fault  of  coemployee,  under  South  Carolina  law:  91  Ga.  36. 

Sparks,  that  expert  railroader  never  heard  of  any  accident  from  sparks 
emitted,  competent  testimony:  73  Ga.  149;  using  best  known  spark-arrester, 
limit  of  company's  duty :  73  Ga.  164.  Realty  damaged  by  fire,  title  in  plain- 
tiff and  children  shown,  number  of  children  not  appearing,  no  recovery:  95 
Ga.  434.  No  liability  for  fire  here:  74  Ga.  534.  Railroad  liable  where  sparks 
from  engine  fired  property  two  miles  off,  unless  wind  relied  on  as  intervening 
cause  proven  extraordinary:  90  Ga.  12.  Woods  fired  by  sparks,  onus  on  com- 
pany to  show  due  care  as  to  engine's  condition,  etc. :  90  Ga.  11. 

Statutes,  violation  of,  as  to  running  trains,  negligence  per  se,  when: 
78  Ga.  694. 

Steamship  company  is  not  ordinarily  liable  to  employee  for  negligence  of 
coemployee :  86  Ga.  278 ;  92/726. 

Stock,  killing  of,  proved  by  circumstantial  evidence:  89  Ga.  457.     To  avoid 
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stock-killing,  ordinary,  not  extraordinary  diligence  is  the  rule :  88  Ga.  180.  Car- 
rier not  excused  for  failure  to  unload  live  stock  for  food  and  rest,  by  failure  of 
servant  or  consignor  so  to  request :  86  Ga.  210.  Failure  to  keep  stock  fenced  in, 
does  not  bar  recovery,  but  jury  may  consider  it  in  determining  the  negligence 
of  either  party :  71  Ga.  461. 

Stock  law ;  the  stock  law  of  this  Code,  though  not  in  pari  materia  with  these 
sections,  may  illustrate  diligence  of  both  parties :  71  Ga.  461.  Rule  of  diligence 
in  section  2321, not  modified  by  the  "stock  law":  87  Ga.  626.  Same  degree 
thereof  requisite  in  field  as  on  uninclosed  lands:  87  Ga.  626* 

Street-railway  company,  bound  only  to  ordinary  or  reasonable  diligence  to 
avoid  injury  to  trespasser  on  car :  91  Ga.  345.  Rule  of  diligence  where  tres- 
passer is  child  of  tender  years:  91  Ga.  345.  Ordinarily,  street-railway  company 
bound  to  run  cars  with  such  caution  only  as  will  insure  safety  of  passengers 
occupying  seats  provided  for  passengers :  91  Ga.  357.  Street-car  company  not 
liable  here  for  safety  of  place  as  alighting  place :  92  Ga.  133.  Prima  facie  case 
for  plaintiff  who,  seeing  street-car  approaching,  endeavored  to  drive  across 
track,  not  knowing  speed  of  car,  and  was  injured:  95  Ga.  366.  Work  of  con- 
structing street-railroad  should  not  obstruct  street  unnecessarily :  87  Ga.  756. 
As  to  whether  negligence  to  leave  open  gate  on  platform  of  electric  cars,  next 
to  parallel  tracks :  92  Ga.  133.  Damages  awarded  for  injury  caused  by  street- 
car starting  before  passenger  had  completely  left  car:  76  Ga.  311.  Street- 
railroad  company  bound  to  use  extraordinary  diligence,  and  where  passenger 
hurt,  presumption  is  against  company  :  76  Ga.  311. 

Switches,  engineer  killed  on  account  of  switch  misplaced  by  discharged  em- 
ployee, as  to  railroad  company's  duty  to  have  recovered  switch-key  ;  92  Ga.  187, 
188.  Company  cannot  show  common  experience  of  railroad  in  getting  back 
switch-keys  from  discharged  employees,  nor  custom  not  to  provide  watchmen 
for  switches :  92  Ga.  187, 188. 

Tender  of  damages  by  railroad  for  lost  goods,  received  from  connecting 
steamboat  line,  should  have  been  accepted  here:  76  Ga.  532. 

Tickets  and  fare,  see  also  notes  to  section  2266.  Passenger  not  bound  to  ex- 
amine ticket  purchased  from  agent,  to  ascertain  whether  read  to  proper  desti- 
nation: 86  Ga.  744.  Passenger  is  under  no  obligation  to  purchase  exemption 
from  threatened  expulsion,  by  paying  additional  fare:  86  Ga.  641. 

Tracks,  railroad  not  liable  for  accident  to  employee  occasioned  by  unusually 
large  "clinker"  on  margin  of:  86  Ga.  231.  Evidence  comparing  condition  of, 
with  other  railroads  in  State,  inadmissible:  84  Ga.  519.  See  "Persons  on 
Track,"  ante. 

Train-hand  injured,  without  fault  on  his  part,  by  negligence  of  coem- 
ployees,  may  recover:  71  Ga.  406. 

Trespasser,  one  getting  on  pay-train  without  authority,  held  trespasser ;  duty 
of  such  person  and  rule  of  liability  of  railroad  considered :  66  Ga.  252.  Per- 
son crossing  inclosed  grounds  of  railroad  not  trespasser,  where  made  neces- 
sary by  train  blocking  highway  unreasonable  time:  84  Ga.  698.  Stranger, 
walking  in  private  yard  of  railroad,  bound  to  extraordinary  diligence  to  avoid 
injury:  85  Ga.  447.  Plaintiff  attempting  to  climb  over  bumpers  of  train,  ob- 
structing public  crossing,  not  recover,  when  :  86  Ga.  192.  Intruder  on  railway 
must  exercise  ordinary  diligence  as  to  his  own  safety :  92  Ga.  89.  Boy  stealing 
ride  on  street-car  is  trespasser — knowledge  and  assent,  by  those  in  charge,  so 
as  to  avoid  this  rule,  not  shown  here  :  91  Ga.  345.  Water  thrown  from  engine  on 
boy  stealing  ride  on  tender,  causing  him  to  jump,  whereby  he  was  injured, 
negligence  for  jury :  78  Ga.  35. 

Unusual,  noises,  as  to  liability  for :  77  Ga.  788.  No  liability  for  unique  in- 
jury, due  diligence  appearing:  84  Ga.  651. 


(Kf; 
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Variance,  fatal  here:  83  Ga.  759;  86/623. 

Verdict:  See  also  "Measure  of  Damages."  Against  company  not  author- 
ized here :  92  Ga.  760.  Presumption  rebutted  here,  and  second  grant  of  new 
trial  was  proper :  83  Ga.  669.  Presumption  not  overcome  here :  90  Ga.  492 ; 
and  verdict  against  company  was  wrong :  89  Ga.  455 ;  94/352.  Verdict  for  plain- 
tiff proper  here :  92  Ga.  494.  Verdict  not  warranted,  presumption  rebutted  by 
uncontradicted  testimony  exonerating  railroad :  84  Ga.  112  ;  78/714 ;  77/789  ; 
73/5.  Jury  cannot  reject  testimony  of  employees  of  railroad,  in  absence  of 
anything  to  discredit  or  contradict  it :  80  Ga.  202 ;  92/522. 

Washout,  sudden,  from  unprecedented  rainfall,  act  of  God,  and  company 
not  liable  for  wreck :  87  Ga.  402. 

Which  road,  railroad  not  liable  to  its  engineer  sent  to  haul  on  another  com- 
pany's road,  for  defect  in  track  of  which  employer  had  no  knowledge: 
81  Ga.  136.  Company  owning  track  chartered  by  public  law,  engineer  bound 
to  know  who  owned  franchise :  81  Ga.  136.  Railroad  company  does  not  avoid  lia- 
bility by  leasing  its  road,  etc.,  to  another:  70  Ga.  464.  Which  road  liable; 
election  to  sue,  where  stock  killed  on  tracks  of  one  by  train  of  another: 
75  Ga.  645.  Employee  of  one  road's  train,  injured  on  track  of  another,  is  not 
latter's  servant,  and  can  recover  of  latter  only  for  defects  in  track :  79  Ga.  234. 
Track  in  city  used  by  several  railroads,  though  exclusive  property  of  one,  is 
for  the  time  track  of  company  using  it ;  proprietary  company  not  liable  to  its 
employees  for  negligent  use  by  another  company :  79  Ga.  489.  Railroad  com- 
pany liable  for  injuries  caused  by  other  persons  operating  its  road  by  its 
permission  :  85  Ga.  482.  Liable  for  injury  to  passenger  resulting  from  derail- 
ment of  train  of  another  railroad  company  using  tracks  of  company  sued, 
when :  49  Ga.  355 ;  93/488.  Where  one  railroad  was  liable  to  train-hand  of 
another  company  using  its  track,  on  account  of  negligence  in  not  keeping  sig- 
nal-ropes near  bridge  in  good  condition  :  87  Ga.  722. 

Wreck,  from  washout  caused  by  unprecedented  rainfall,  was  act  of  God,  and 
company  not  liable :  87  Ga.  402. 

Actio3895'  §2324.  Receiver's  liability  to  employees.  The  liability  of  receivers, 
^2333°' 4900,  trustees,  assignees,  and  other  like  officers  operating  railroads  in  this 
State,  or  partially  in  this  State,  for  injuries  and  damages  to  per- 
sons in  their  employ,  caused  by  the  negligence  of  coemployees, 
shall  be  the  same  as  the  liability  now  fixed  by  the  law  governing  the 
operation  of  railroad  corporations  in  this  State  for  like  injuries  and 
damages;  and  a  lien  is  hereby  created  on  the  gross  income  of  any 
such  railroad  while  in  the  hands  of  any  such  receiver,  trustee, 
assignee,  or  other  person,  in  favor  of  such  injured  employees, 
superior  to  all  other  liens  against  defendant  under  the  laws  of  this 
State. 

Formerly  receivers  running  railroads  were  not  liable  for  injury  by  one 
employee  to  another:  55  Ga.  481 ;  56/376. 

Actsi895,  §2325.  Suits,  how  and  where  brought.  Suits  may  be  brought  against 
$2384.  cither  of  such  officers  in  the  same  county,  and  service  may  be  per- 
fected by  serving  them  or  their  agents  in  the  same  manner  as  if  the 
suit  had  been  brought  against  the  corporation  whose  property  or 
franchise  is  being  operated  by  them,  and  all  such  suits  may  be 
brought  without  first  having  obtained  leave  to  sue  from  any  court.. 
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As  to  suits  against  receiver  of  railroad  appointed  by  United  States  Court : 
91  Ga.  781. 


SECTION  9. 

ROLLING-STOCK    OF    RAILROADS. 

§2326.  Contract  for  conditional  sale  of  rolling-stock ,  etc.  Any  person  Actf8g8 
or  corporation  may  make  a  contract  in  writing  with  any  railroad  §2776- 
company  or  person  owning  or  operating  a  railroad  in  this  State  to 
furnish  said  company  or  person  with  rolling-stock  or  other  equip- 
ment, deliverable  either  immediately  or  subsequently  at  stipulated 
periods;  by  the  terms  of  which  contract  the  purchase  money  for 
said  property,  in  whole  or  in  part,  is  to  be  paid  thereafter,  and  in 
which  contract  it  may  be  agreed  that  the  title  to  the  property  so 
sold  or  contracted  to  be  sold  shall  not  pass  to  or  vest  in  the  vendee 
until  the  purchase  money  for  the  same  shall  have  been  fully  paid, 
notwithstanding  the  delivery  of  such  property  to  and  the  possession 
of  the  same  by  the  vendee;  but  that  until  said  purchase  money 
shall  have  been  fully  paid,  the  title  to  said  property  shall  remain  in 
said  vendor  and  his  or  its  assigns. 

§2327.  Contracts  for  the  lease  of  rolling-stock.  The  manufacturer, 
owner  or  assigns  of  any  railroad  equipment  or  rolling-stock  may 
make  a  written  contract  for  the  lease  of  such  ■  equipment  or  rolling- 
stock  to  any  railroad  company  or  person  owning  or  operating  a  rail- 
road in  this  State;  and  in  such  contract  it  shall  be  lawful  to  stipu- 
late for  a  conditional  sale  of  said  property  to  the  said  lessee  on  the 
termination  of  such  lease,  and  to  stipulate  that  the  rental  received 
for  said  property  may,  as  paid,  or,  when  fully  paid,  be  applied  and 
treated  as  purchase  money,  and  that  the  title  to  such  property  shall 
not  vest  in  such  lessee  or  vendee  until  the  amount  of  such  purchase 
money  shall  have  been  paid  in  full  to  the  lessor  or  vendor,  or  to  his 
or  its  assigns,  notwithstanding  the  delivery  of  such  property  to 
and  possession  of  the  same  by  such  lessee  or  vendee,  but  that  until 
such  purchase  money  shall  have  been  fully  paid,  the  title  to  such 
property  shall  remain  in  said  lessor  or  vendor,  or  in  his  or  its  assigns. 

§2328.  Validity  and  record  of  contracts.  Every  such  contract  hereby 
authorized  shall  be  good,  valid,  and  effectual  to  retain  the  title  to 
said  property  in  said  vendor  or  lessor,  or  in  his  or  its  assigns, 
as  against  the  said  vendee  or  lessee,  and  against  all  persons 
claiming  thereunder.  Such  contracts,  if  made  within  this  State, 
shall  be  executed  in  the  presence  of,  and  attested  by,  or  be  proved 
before  a  notary  public,  or  justice  of  any  court  in  this  State,  or  a 
clerk  of  the  superior  court.  If  made  without  this  State,  it  shall  be 
executed  in   the  presence  of,  and  attested  by,   or  proved  before  a 
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commissioner  of  deeds  for  the  State  of  Georgia,  or  a  consul  or  vice- 
consul  of  the  United  States  (the  certificates  of  the  foregoing  officers, 
under  their  seals,  being  evidence  of  the  fact),  or  by  a  judge  of  a 
court  of  record  in  the  State  where  executed;  such  contract  shall  be 
recorded  within  six  months  after  the  date  of  its  execution,  in  the 
office  of  the  clerk  of  the  superior  court  of  the  county  where  is  situ- 
ated the  principal  office,  in  this  State,  of  the  said  railroad  company. 
Eacli  locomotive  engine  and  each  car  so  sold,  or  contracted  to  be 
sold  or  leased,  as  aforesaid,  shall  have  the  name  of  the  vendor  or 
lessor,  or  the  assignee  of  such  vendor  or  lessor,  plainly  placed  or 
marked  on  the  same,  or  be  otherwise  so  marked  as  to  plainly  indi- 
cate the  ownership  thereof. 


SECTION  10. 

LIENS    AGAINST    RAILROADS. 

Acts  1893,  §2329.  Lien  for  ivages  of  railroad  employees.  The  amounts  due  em- 
$2787.  ployees  by  any  railroad  company  for  wages  earned  by  service  ren- 
dered to  said  railroad  company  shall  constitute  a  lien  upon  the 
railroad  and  other  property  of  said  railroad  company,  and  shall 
be  superior  in  dignity  to  the  lien  of  any  mortgage  or  other  contract 
lien  executed  or  created  by  said  railroad  company  since  December 
13th,  1893:  Provided,  that  no  employee  shall  be  entitled  to  said  lien 
under  this  section  to  an  amount  exceeding  five  hundred  dollars. 

§2330.  Receiver  or  trustee  to  pay.  Whenever  any  railroad  has  been 
seized  by  any  order  or  process  from  any  court  appointing  a  receiver 
for  said  railroad  company,  it  shall  be  the  duty  of  the  judge  presid- 
ing in  said  court  to  order  payments  on  account  of  liabilities  specified 
in  the  preceding  section  to  be  made  out  of  any  funds  of  said  company 
available  for  said  purpose,  so  soon  as  the  amount  of  said  liabilities 
is  liquidated,  and  if  the  same  are  disputed,  then  so  soon  as  they  can 
be  judicially  ascertained,  and  without  awaiting  the  final  judgment 
in  said  cause.  And  whenever  any  railroad  has  been  seized  by  any 
trustee  or  other  person  by  authority  of  any  provision  in  any  trust 
deed  or  other  conveyance  to  secure  debt,  it  shall  be  the  duty  of  said 
person  so  seizing  said  railroad  to  pay  said  liabilities  out  of  the  first 
moneys  coming  into  his  hands,  so  soon  as  the  amount  of  the  same 
can  be  ascertained,  or  determined  judicially  or  otherwise.  And  in  all 
cases  where  a  railroad  has  been  seized  as  last  aforesaid,  the  persons 
having  such  claims  of  liabilities  shall  have  the  same  right  to  proceed 
against  said  property  to  collect  and  secure  the  amount  due  on  ac- 
count of  said  liabilities,  as  if  said  railroad  had  not  been  seized  by 
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any    trustee   or  other   person  under  .said    trust  deed  or  other  con- 
veyance for  the  security  of  debt. 

§2331.  Liens  for  supplies  and  live  stock.  All  persons  furnishing  mate-  Act|  !894, 
rial,  supplies,  or  other  articles  necessary  to  the  operation  of  any  rail-$2787- 
road  company  which  is  operated  in  this  State,  and  all  persons  having 
claims  against  such  company  for  live  stock  killed  by  its  engines  or 
cars,  shall  have  a  lien  upon  the  property  of  the  company  for  the 
amounts  due  for  such  supplies,  material,  or  other  necessary  articles 
furnished  within  six  months  preceding  the  institution  of  proceedings 
to  enforce  the  same,  for  the  amounts  due  to  them  for  damages  for 
the  killing  of  such  live  stock,  which  lien  shall  be  superior  in  dig- 
nity to  any  mortgage  or  other  contract  lien  created  by  said  rail- 
road company. 

§2332.  Such  liens  not  defeated  by  receivership  or  other  seizure.  When-  $4eo°- 
ever  any  railroad  in  operation  in  this  State  has  been  put  in  the 
hands  of  a  receiver  by  any  court  in  this  State,  it  shall  be  the  duty 
of  the  presiding  judge  to  order  the  payments  on  account  of  the  lia- 
bilities specified  in  the  preceding  section,  out  of  the  income  of  the 
property  available  for  that  purpose,  so  soon  as  the  amounts  afore- 
said have  been  liquidated,  or,  if  disputed,  have  been  judicially  ascer- 
tained, without  awaiting  the  final  judgment  in  said  cause.  When- 
ever such  railroad  shall  be  seized  by  a  trustee  or  other  person  than 
through  the  instrumentality  of  a  court  of  justice,  it  shall  be  the 
duty  of  such  person  so  seizing  said  railroad  to  pay  the  liabilities 
aforesaid  out  of  the  first  moneys  arising  from  the  operations  of  the 
road  next  after  the  payments  due  for  wages  of  employees  and  other 
claims  superior  in  dignity  to  the  claims  aforesaid.  No  such  seizure 
by  such  trustee  or  other  person,  other  than  through  a  court  of  jus- 
tice, shall  have  the  effect  to  prevent  proceedings  against  the  railroad 
property,  on  the  part  of  persons  having  such  claims,  to  collect  and 
secure  the  same  by  due  process  of  law. 

§2333.   (278  a.)  Duties  of  receivers  of  railroads.     In  all  cases  where  Act^876, 
the  business  of  any  corporation  operating  a  railroad,  either  wholly  18/p"|^8 
or  partially  in  this  State,  shall,  by  an  order  or  decree  of  any  court,  JjfQ-0 
be  placed  in  the  hands  of  a  receiver  for  the  benefit  of  the  creditors  or 
stockholders  of  said  corporation,  it  shall  be  the  duty  of  said  receiver 
to  apply  the  income  of  said  railroad  to  the  payment  of  the  incidental 
expenses  necessary  to  the  carrying  on  said  business,  which  shall  in- 
clude the  wages  of  employees,  wood,  cross-ties,  and  other  material 
furnished,  and  which  may  be  necessary  for  conducting  said  business, 
and  keeping  the  property  in  repair,  and  the  damages  which  may  arise 
from  the  loss  or  injury  to  goods,  wares  and  merchandise  received  by 
said  road  for  transportation,  and  for  injuries  to  persons  and  property, 
caused  by  the  running  of  the  cars  on  said  road,  and  for  which  said 
road  is  now  liable  as  common  carriers  by  the  laws  of  this  State;  and 
13 
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a  lien  is  hereby  created  on  the  gross  income  of  said  road,  while  in 
the  hands  of  such  receiver,  in  favor  of  such  creditors  or  claimants, 
superior  to  all  other  liens  under  the  laws  of  this  State.  If  said  re-' 
ceiver  should  be  removed,  or  a  vacancy  occur  in  said  office  and  a 
successor  be  appointed,  it  shall  be  his  duty  to  pay  the  liens  herein 
provided  for,  according  to  their  date,  out  of  any  funds  in  his  hands 
as  such  receiver,  whether  such  liability  occurred  before  or  after  his 
appointment. 


fy*  &0VC 


SECTION  11. 

SUITS  AGAINST  RAILROADS. 

Acts  1892,        §2334.    (3406.)   Roads  must  be  sued  where  action  originates.     All  rail- 
$$1863, 2325.  road  companies  shall  be  sued  in  the  county  in  which  the  cause  of  ac- 
tion originated,  by  any  one  whose  person  or  property  has  been  injured 
by  such  railroad  company,  its  officers,  agents  or  employees,  for  the 
/7/yu,'  fiff-'J*'!  purpose  of  recovering  damages  for  such  injuries;  and  also  on  all 
.  i    contracts  made  or  to  be  performed   in   the   county   where   suit   is 

brought;  any  judgment  rendered  in  any  other  county  than  the  one 
in  which  the  cause  so  originated  shall  be  utterly  void.  But  if  the 
cause  of  action  arises  in  a  county  where  the  railroad  company  liable 
to  suit  has  no  agent,  then  suit  may  be  brought  in  the  county  of  the 
residence  of  such  company. 

Provision  of  this  section  making  railroad  suable  in  county  where  injury  oc- 
curs, merely  cumulative,  not  exclusive:  90  Ga.  519.     But  see  96  Ga.  655. 

Act  of  1856  did  not  apply  to  the  W.  &  A.  Railroad :  23  Ga.  436.  Under  Act 
of  1850  (Cobb,  341) ;  24  Ga.  356,  357.  Prior  to  1859,  suit  against,  for  breach  of 
contract  where  business  office  of  corporation  kept:  30  Ga.  135.  Action  of 
trespass  against  a  railroad  should  have  been  in  county  where  its  principal 
office  was :  35  Ga.  144.  Under  Act  of  1869,  in  county  where  trespass  committed : 
54  Ga.  251.  By  injury  from  hand-car ,  in  county  where  injury  occurred  :  38  Ga.  222. 
Suit  against  M.  &  W.  P.  Railroad  where  cause  of  action  originated  in  Alabama: 
39  Ga.  554.  Section  referred  to  and  construed :  52  Ga.  415 ;  53/501 ;  49/374 ; 
50/306.  Must  be  regular  action  in  superior  court  for  killing  stock,  and  mere 
service,  written  notice  and  filing  with  clerk  will  not  do:  51  Ga.  244,245. 
Against  a  railroad  for  goods  destroyed  by  fire,  in  county  where  they  were  de- 
stroyed :  54  Ga.  499. 

Railroad  acquires  this  breadth  of  residence  so  soon  as  line  defined  and  con- 
struction commenced  ;  once  acquired,  not  lost  by  abandonment  of  work  in 
that  county,  or  even  of  whole  enterprise :  94  Ga.  780. 

Action  against  railroad  company,  in  county  of  performance,  for  breach  of 
contract,  not  amended  by  count  ex  delicto  for  cause  originating  in  another 
county  :  68  Ga.  644. 

Railroad  company  must  be  sued  in  county  of  principal  place  of  business,  or 
where  subject-matter  and  locality  of  cause  of  action  give  jurisdiction  :  69  Ga. 
763. 

No  issue  as  to  venue,  where  no  plea  to  jurisdiction  :  71  Ga.  406. 
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Supreme  Court  will  judicially  notice  that  a  city  is  in  a  certain  county :  71 
Ga.  406. 

Homicide  in  another  State  on  railroad  owned  and  operated  by  Georgia  com- 
pany, actionable  here :  73  Ga.  651  citing  68  Ga.  572. 

Railroad  lying  partly  in  Georgia,  lessee  suable  here  for  injury  to  employee, 
sustained  in  Alabama :  91  Ga.  222. 

Brakeman  on  interstate  train  can  sue  in  Georgia  for  injury  sustained  in 
Alabama,  service  being  made  as  on  domestic  corporation  :  87  Ga.  264. 

Jurisdiction  not  denied  because  railroad  had  no  agent  there,  on  whom  serv- 
ice might  be  perfected  :  75  Ga.  398. 

Venue  need  not  be  proven,  unless  jurisdiction  properly  denied :  77  Ga.  584. 

Proof  of  injury  between  two  post-offices,  in  same  county,  establishes  venue  in 
county  where  located :  77  Ga.  584. 

Widow  may  sue  for  homicide  of  husband  in  county  where  it  occurred :  79  Ga. 
461. 

Superior  court  of  county  whence  shipment  made,  and  in  which  negligence 
as  to  carriage  of  live  stock  began,  had  jurisdiction :  87  Ga.  734. 

Venue  of  action  against  Central  Railroad  for  refusal  to  issue  through  bill 
lading  via  Albany  (its  terminus)  to  point  on  connecting  line,  lay  in  county 
where  refusal  occurred,  or  in  county  of  defendant's  residence,  not  in  Dough- 
erty county :  82  Ga.  149. 

Railroad  extending  through  several  counties,  may  be  treated  by  legislature 
as  residing  in  each :  91  Ga.  223. 

Declaration  here  substantially  alleged  that  railroad  of  defendant  was  wholly 
or  partly  in  county  where  suit  brought :  91  Ga.  520. 

Railroad  company  suable  in  county  where  cause  of  action  arose,  if  road  runs 
through  or  located  in  said  county  :  91  Ga.  521,  522. 

Section  applicable  to  receiver  of  railroad  company,  appointed  by  United 
States  Court:  91  Ga.  781. 

Superior  court  of  interstate  railroad  company's  residence  may  decree  mort- 
gage foreclosure,  directing  receiver,  mortgagee,  and  mortgagor  to  execute  deed 
to  whole  property :  94  Ga.  307. 

§2335.   (3407.)  Lessees  liable  to  suit.     The  lessees  of  any  railroad,  Acts^8J§ 
or  the  person,  or  persons,  or  company  having  possession  of  the  same,  lm\l\ 
shall  be  liable  to  suit  of  any  kind  in  the  same  court  or  jurisdiction 
as  the  lessors  or  owners  of  the  railroad  were  before  the  lease. 


There  also  exists  a  right  to  attach,  notwithstanding  this  law :  48  Ga.  533,  536. 

Foreign  corporation,  using  franchises  of  a  corporation  made  suable  in  Geor- 
gia by  law,  itself  suable  in  Georgia:  87  Ga.  263. 

Nonsuit  granted  where  one  railroad  company  sued,  evidence  showing  dam- 
age by  embankment,  etc.,  of  another,  although  company  sued  was  lessee  of 
railroad  of  other :  53  Ga.  501 ;  69/763. 

Lessor  railroad  is  liable  for  acts  of  lessee,  although  authorized  by  legislature 
to  lease,  without  express  exemption  from  liability :  70  Ga.  464. 

Lessee  railroad  is  common  carrier  over  leased  line,  and  accordingly  liable  in 
damages  in  respect  thereof :  74  Ga.  685. 

Proof  that  lessee  used  and  controlled  road,  sufficient  to  maintain  action  for 
damages :  77  Ga.  584. 

No  necessity  to  make  lessor  a  party  defendant,  in  suit  for  damages,  under 
section  2212  of  Code :  77  Ga.  804. 

Not  applicable  to  Nashville,  Chattanooga  and  St.  Louis  Railway  Company 
as  lessee  of  Western  and  Atlantic  Railroad :  91  Ga.  24,  25. 


'.J' 


§§2336-2338     SECOND  TITLE.— CHAP.  2,  ART.  6,  SEC.  11.  196 

Suits  against  railroads. 

Lease  not  set  out,  but  allegations  sufficient  to  charge  defendant  as  lessee : 
91  Ga.  222. 

Lessee,  foreign  corporation,  with  principal  office  in  Geoi*gia,  suit  where 
brought.     This  section  valid  :  91  Ga.  222. 

Applies  to  foreign  as  well  as  domestic  corporations :  90  Ga.  524. 

Fact  of  lease  proved  without  producing  the  paper :  74  Ga.  452.  Nothing  in 
the  writing  could  bind  the  public :  74  Ga.  452. 
Act|91884"5'  §2336.  Service  on  lessee  road.  When  any  person  or  corporation  is 
§§1899, 1863.  guec[  as  lessee  of  a  railroad,  service  of  writ,  summons  or  other  proc- 
ess, by  delivering  a  copy  thereof  to  the  depot  agent  or  other  officer 
of  such  lessee  in  the  county  where  suit  is  pending,  or  by  leaving  a 
copy  at  the  place  of  transacting  the  usual  and  ordinary  public  business 
of  such  lessee  in  said  county,  shall  be  deemed  sufficient  service. 

Leaving  copy  with  depot  agent  not  good  service  on  individual  lessee: 
66  Ga.  558.  In  suit  against  lessee,  entry  of  service  on  depot  agent  sufficient. 
Not  necessary  for  such  entry  to  show  deposit  and  mailing  letter  to  j>resident : 
69  Ga.  268. 
^Cti37889'  §2337.  Service  on  leasing  railroad.  Whenever  any  railroad  com- 
pany incorporated  under  the  laws  of  this  State,  or  whose  line  of 
road  may  extend  into  this  State,  may  have  leased  their  line  of  road 
to  any  person  or  corporation,  and  if  said  lessee  or  lessees  are  in  pos- 
session of  said  road,  service  on  such  leasing  company  may  be  per- 
fected as  follows:  The  plaintiff  shall  file  with  the  clerk  of  the  court, 
judge  of  the  county  court,  or  justice  of  the  peace,  where  such  suit  is 
commenced,  a  notice  in  writing,  directed  to  the  president  of  the 
leasing  company,  informing  him  fully  of  the  pendency  of  such  suit 
and  its  nature,  which  shall  be  enclosed  in  a  stamped  envelope,  to  be 
furnished  by  and  at  the  expense  of  the  plaintiff,  and  sent  by  said 
clerk,  county  judge  or  justice  through  the  mail  to  the  president  of 
the  leasing  company,  at  his  residence,  at  least  fifteen  days  before 
the  appearance  term;  and  said  clerk,  judge  or  justice  shall,  in  addi- 
tion, deliver  to  the  sheriff  or  constable  a  copy  of  the  writ  or  sum- 
mons, who  shall  serve  the  same  on  the  depot  agent  of  said  lessees, 
and  make  return  thereof  as  in  other  cases. 

"Leasing company"  means  company  whose  line  is  leased:  76  Ga.  757. 

§2338.  If  president's  address  unknown.  If  the  residence  of  the 
president  of  the  leasing  company  is  unknown  to  the  party  and  to  his 
attorney  bringing  such  suit,  an  affidavit  showing  the  fact,  filed,  to- 
gether with  the  declaration,  shall  be  sufficient,  instead  of  notice  to 
the  president,  required  in  the  preceding  'section:  Provided,  that  the 
plaintiff  shall  not  be  compelled  to  bring  suit  against  any  such  lessee 
and  give  the  notice  as  herein  provided,  but  may  do  so  at  his  option; 
but  when  such  notice  is  given  to  the  lessee,  the  judgment  rendered 
in  said  suit  shall  be  as  binding  upon  the  lessee  as  though  service  had 
been  made  as  now  provided  by  law  for  service  upon  railroad  com- 
panies. 

Compare  "lessee"  in  this  section  with  "leasing  company"  in  section  2337: 
76  Ga.  757. 
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ARTICLE  7. 

TELEGRAPH    COMPANIES. 


SECTION  1. 

THEIR    INCORPORATION. 

§2339.    Telegraph  companies,  how  incorporated.     All  corporate  pow-  $$2217, 2237. 
ers  and  privileges  hereafter  granted  to  telegraph  companies  in  this 
State  shall  be  granted  in  the  manner  following: 

§2340.  Declaration  filed  with  secretary  of  State.  Whenever  anyActsl893> 
number  of  persons,  citizens  of  the  United  States,  not  less  than  five, 
shall  propose  to  form  a  corporation  for  constructing,  equipping  and 
operating  any  telegraph-line,  or  for  carrying  on  the  business  of 
telegraphy,  they  shall  make  and  file  in  the  office  of  the  secretary  of 
State  a  written  declaration  to  that  effect,  under  their  hands  and 
seals,  duly  attested  in  the  same  manner  as  is  required  by  law  for 
the  attestation  of  deeds  to  land  in  this  State,  setting  forth  the  name 
of  the  corporation  proposed,  the  object  for  which  it  is  formed,  its 
proposed  capital  stock,  the  number  of  shares  of  such  capital  stock, 
the  places  from  and  to  which  such  telegraph-line  is  intended  to  be 
constructed,  equipped  and  operated,  or  if  already  constructed,  then 
the  place  from  and  to  which  the  same  is  intended  to  be  operated, 
giving  as  nearly  as  practicable  the  county  or  counties,  as  well  as  the 
cities,  towns  and  villages  through  which  it  may  or  does  pass;  the 
location  of  the  principal  office  thereof,  which  shall  be  in  this  State; 
the  time  of  commencement  and  duration  of  said  corporation,  which 
shall  not  exceed  fifty  years;  the  name  and  the  residence  of  each  ap- 
plicant. Said  applicants  shall  then  pay  to  the  treasurer  of  the 
State  a  fee  of  one  hundred  dollars,  and  file  with  the  secretary  of 
State  the  treasurer's  certificate  of  the  fact  of  the  payment  of  such 
fee.  The  secretary  of  State  shall  then  issue  to  said  applicants  a 
license  as  commissioners  to  open  books  of  subscription  to  the  cap- 
ital stock  of  said  corporation  at  such  times  and  places  as  a  majority 
of  said  commissioners  may  determine  after  having  given  public 
notice  of  the  same  in  one  or  more  of  the  public  gazettes  of  this  State 
for  at  least  two  weeks. 

§2341.  Meeting  of  subscribers  for  organization,  etc.  As  soon  as  may 
be  after  the  capital  stock  shall  have  been  fully  subscribed,  the  com- 
missioners shall  convene  a  meeting  of  the  subscribers  to  the  capital 
stock  of  said  corporation,  for  the  purpose  of  electing  directors,  and 
the  transaction  of  such  other  business  as  may  come  before  them. 
Notice  thereof  shall  be  given  by  depositing  in  the  post-office,  prop- 
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erly  addressed  to  each  subscriber,  at  least  ten  days  before  the  time 
fixed,  a  written  or  printed  notice  stating  the  object,  time  and  place 
of  such  meeting.  In  all  elections  for  directors  of  the  proposed  cor- 
poration, each  subscriber  to  the  capital  stock  shall  be  entitled  to 
one  vote  for  each  share  of  the  capital  stock  subscribed  for  by  him  or 
her,  which  may  be  cast  in  person  or  by  written  proxy. 

§2342.  Report  of  meeting  of  incorporators .  The  commissioners  shall 
make  a  full  report  of  their  proceedings  and  of  the  proceedings  of 
the  meeting  of  the  stockholders,  including  therein  a  copy  of  the  no- 
tice provided  in  the  preceding  section,  a  copy  of  the  list  of  sub- 
scribers, with  a  statement  of  their  respective  residences  and  the 
number  of  shares  subscribed  for  by  each,  the  names  and  residences 
of  the  directors  elected  at  the  stockholders'  meeting,  and  their  re- 
spective terms  of  office;  which  said  report  shall  be  sworn  to  by  at 
least  a  majority  of  the  commissioners  and  be  filed  with  the  secre- 
tary of  State.  The  secretary  of  State  shall  thereupon  issue  a  cer- 
tificate of  the  complete  organization  of  said  corporation,  duly 
authenticated  under  his  official  signature  and  the  seal  of  the  State, 
and  the  same  shall  be  recorded  in  his  office  in  a  book  for  that  pur- 
pose, for  which  the  usual  recording  fee  shall  be  paid,  and  also  in  the 
office  of  the  clerk  of  tJie  superior  court  of  the  county  in  which  shall 
be  located  the  principal  office  of  the  corporation.  The  clerk  of  the 
superior  court  so  recording  such  proceedings  shall  be  paid  by  said 
corporation  a  fee  of  ten  cents  per  one  hundred  words.  Upon  the 
recording  of  such  proceedings  in  the  manner  hereinbefore  required, 
said  corporation  shall  be  deemed  fully  organized  and  become  and  be 
duly  incorporated  under  the  corporate  name  set  forth  in  the  written 
declaration  of  file  in  the  office  of  the  secretary  of  State,  and  is 
then  authorized  to  proceed  to  business.  But  unless  such  corporation 
shall  have  so  completed  its  organization  within  two  years  after  the 
date  of  the  filing  of  the  written  declaration  for  that  purpose  in  the 
office  of  the  secretary  of  State,  the  license  to  the  commissioners  shall 
be  held  and  deemed  revoked  and  forfeited. 

§2343.  Powers  of  corporation.  Corporations  created  under  and  by 
virtue  of  the  provisions  of  this  Article  shall  exist  and  have  and  en- 
joy succession  under  their  respective  corporate  names,  and  under 
such  names,  respectively,  may  make  and  enter  into  contracts,  sue  and 
be  sued,  purchase  and  hold  such  real,  mixed  or  personal  property  as 
may  be  required  for  the  purposes  of  said  corporation  within  the 
scope  of  its  business,  and  the  same,  with  all  rights  and  privileges 
therewith  connected,  to  sell,  alien,  mortgage,  pledge  and  convey  or 
otherwise  dispose  of  under  the  corporate  name,  and  make  and  estab- 
lish such  by-laws,  rules  and  regulations  for  its  government  as  may 
be  requisite  or  necessary;  to  have  and  use  a  corporate  seal,  and  the 
same  to  alter  at  pleasure,  and  to  appoint  such  officers  or  agents  as 
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may  be  necessary  for  the  proper  management  of  the  affairs  of  such 
corporation.  Such  corporations  shall  also  have  power  to  erect  and 
maintain  telegraph  and  dispatch  lines  in  and  throughout  the  State 
of  Georgia,'  or  elsewhere  in  the  United  States  of  America,  with  all 
necessary  stations,  offices,  apparatus,  improvements  and  machinery, 
and  to  employ  the  same  with  any  new  inventions  which  may  from 
time  to  time  be  acquired,  in  the  rapid  transmission,  for  remunera- 
tion and  profit,  of  information,  messages  and  intelligence  by  means 
of  electric  agencies  and  magnetic  telegraph,  to  and  from  the  various 
places  and  stations  on  the  telegraph-line  of  such  corporation. 

§2344.   Condemnation  of  private  property.     Such  corporation  shall  ^4220> 5266- 
have  the  right  and  power  to  condemn  land  or  other  property  neces- 
sary for  the  construction  and  operation   of  their  telegraph-lines, 
which  condemnation  shall  be  made  as  provided  in  this  Code. 


SECTION  2. 


CONSTRUCTION  OF    LINES. 


§2345.  (3022.)  Telegraph  companies  may  occupy  right  of  way  of  rail-  ^ct6s91873' 
roads.  Any  person  or  any  duly  incorporated  telegraph  company  hav- 
ing the  right  to  do  business  in  this  State,  shall  have  the  right  to 
construct,  erect  and  maintain  upon  the  right  of  way  of  the  several 
railroad  companies  in  this  State,  and  along  the  lines  thereof,  their 
posts,  fixtures,  and  wires,  and  to  operate  the   same. 

As  to  Acts  of  1872  and  1889  being  unconstitutional :  46  Ga.  43  ;  86/104. 

Contract  between  railroad  and  telegraph  company  vesting  in  latter  exclu- 
sive right  to  use  former's  right  of  way  for  telegraph  purposes,  void  as  against 
public  policy  :  65  Ga.  160. 

§2346.  (3023.)  Such  occupation  regulated.  Said  fixtures,  posts  and  Apctf91873' 
wires  shall  be  erected  at  such  distances  from  the  tracks  of  said  rail- 
roads as  will  prevent  any  and  all  damages  to  said  railroad  compa- 
nies by  the  falling  of  said  fixtures,  posts  or  wires  upon  said  railroad 
tracks;  and  such  telegraph  companies  shall  be  liable  to  said  railroad 
companies  for  all  damages  resulting  from  a  failure  to  comply  with  the 
provisions  of  this  section. 

§2347.  Construction  of  telegraph-lines.  Any  telegraph  company,  Apctf.111889, 
chartered  by  the  laws  of  this  or  any  other  State  of  the  United  States, 
upon  making  due  compensation,  shall  have  the  right  to  construct, 
maintain  and  operate  telegraph-lines  through  or  over  any  lands  of 
this  State,  and  on,  along,  and  upon  the  right  of  way  and  structures  of 
any  railroads,  and,  where  necessary,  under  or  over  any  private  lands 
in  this  State:  Provided,  that  the  posts,  arms,  insulators  and  other 
fixtures  of  such  lines  be  so  erected,  placed  and  maintained  as  not  to 
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obstruct  or  interfere  with  the  ordinary  use  of  such"  railroads,  or  with 
the  convenience  of  any  landowners  more  than  may  be  unavoidable. 


SECTION  3. 


SUITS    AGAINST. 


ApCtii58801'      §2348.    (3412  a.)    Telegraph  companies,  where  suable.     Whenever  any 
51899.  person  may  have  any  claim  or  demand  upon  any  telegraph  company 

having  offices  or  more  than  one  place  of  doing  business  in  this  State, 
it  shall  be  lawful  for  such  person  or  persons  to  institute  suit  against 
such  telegraph  company  within  the  county  where  the  principal  office 
of  such  company  is  located,  or  in  any  county  where  such  telegraph 
company  may  have  an  agency  or  place  of  business,  or  where  such 
place  of  business  was  located  at  the  time  the  cause  of  action  accrued, 
or  the  contract  was  made,  out  of  which  said  cause  of  action  arose. 
In  all  suits  brought  under  the  provisions  of  this  section,  service 
shall  be  effected  upon  such  telegraph  company  by  leaving  a  copy  of 
the  writ  with  the  agent  of  the  company  if  any;  if  no  such  agent 
should  be  in  the  county,  then  at  the  agency,  or  place  of  doing  busi- 
ness, where  the  same  was  located  at  the  time  such  cause  of  action 
accrued,  or  the  contract  was  made,  out  of  which  the  same  arose. 

General  Note  on  Telegraph  Companies. — (See  notes  on  Corporations  gen- 
erally, Chapter  1,  ante.)  Sender  of  message  bound  by  rule  of  telegraph  com- 
pany, printed  on  forms,  as  to  time  of  presenting  claim  for  damage :  85  Ga.  425. 
Refusal  of  telegraph  company  to  pay  damage  on  oral  demand,  on  ground  of 
non-liability,  waives  formal  demand  in  writing:  85  Ga.  425.  Agent  of  telegraph 
company,  at  station  where  message  sent,  competent  to  waive  written  demand 
for  damage:  85  Ga.  425.  Message  not  delivered  promptly,  sendee  could  not 
recover  because  he  lost  mere  opportunity  to  make  something :  81  Ga.  285 ; 
94/202. 

Act  of  December  20th,  1892,  whether  violative  of  interstate -commerce 
clause  of  Federal  Constitution  :  90  Ga.  254  ;  93/352.  As  to  whether  telegraph 
company  is  common  carrier:  68  Ga.  299,  307 ;  is  not  exactly,  as  regards  notice, 
or  notice  of  value  of  what  they  receive  for  transmission  :  73  Ga.  285.  Value 
of  message  implied  from  terms:  68  Ga.  300.  As  to  transmission  of  message, 
is  bailee  for  hire  ;  damages  for  failure  to  transmit,  etc. ,  as  directed  :  58  Ga.  433 ; 
If  necessary  to  proper  transmission  of  message,  should  repeat  it:  68  Ga.  299; 
71/760.  Not  liable  for  mental  suffering  from  failure  to  deliver  message  in 
time  to  enable  one  to  go  to  dying  brother:  88  Ga.  763.  Message  delivered  to 
sendee  admissible  in  evidence  in  suit  for  penalty,  etc. :  92  Ga.  619;  93/353; 
94/431 ;  see  94/430.  Company  is  agent  of  sender,  and  sender  bound  by  propo- 
sition transmitted:  71  Ga.  760.  Limitation  of  liability  in  heading  of  blank, 
not  excuse  negligence :  68  Ga.  300;  71/760.  Negligence  in  transmitting  mes- 
sage, liability  for,  and  measure  of  damages:  68  Ga.  300;  71/760;  83/401; 
90/254;  91/801.  Claim  presented  in  sixty  days  to  resident  agent  of  foreign 
company,  sufficient:  68  Ga.  300;  85/426.  Stipulation  in  blank  that  claim  for 
damages   must  be  presented  within  sixty  days,  reasonable  and  obligatory: 
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85  Ga.  426 :  94/339.  Stipulation  against  liability  if  claim  not  made  in  sixty 
days  binds  sender  and  receiver  where  telegram  concerns  business  of  both : 
90  Ga.  254.  Company  liable  for  change  in  message  in  transmission  ;  what 
will  relieve  company  for  failure  to  transmit  it :  73  Ga.  522.  Stipulation  in 
blank  that  messenger-boy  agent  of  sender,  binding,  and  company  not  liable 
unless  message  got  to  office :  92  Ga.  613.  Not  liable  for  damages  from  mistake 
in  transmitting  message  relative  to  "future"  contract :  83  Ga.  25.  But  liable 
for  penalty  under  Act  of  1887 :  87  Ga.  350.  Rule  of  telegraph  company  as  to 
time  of  presenting  claim,  immaterial  where  default  sued  for  is  failure  to  start 
message :  94  Ga.  436.  Cipher  message  must  be  delivered  in  reasonable  time : 
73  Ga.  285.  Act  of  1889,  to  encourage  construction  of  telegraph  lines,  etc., 
only  applies   to  lines  thereafter  constructed ;  constitutionality   considered : 

86  Ga.  104.  Plaintiff  recovered  here  damages  and  statutory  penalty,  for  failure 
to  deliver  message :  89  Ga.  484. 

Penalty  Act  of  1887,  suits  under, are  qui  tarn  actions:  92  Ga.  620;  95/809. 
Privity  of  contract  with  defendant  not  essential :  92  Ga.  620 ;  95/809  ;  84/408 ; 
87/350.  Act  strictly  construed  ;  sendee  cannot  recover  penalty  unless  sender 
prepaid  or  tendered  charges :  88  Ga.  777 ;  94/336.  No  recovery  where  sender 
tendered  charges  and  then  withdrew  tender  and  sent  the  message  collect : 

93  Ga.  543.  Whether  payment  to  messenger-boy,  payment  to  company:  93 
Ga.  543.  Refunding  charges  prepaid  for  message,  no  defense  to  action  for 
penalty,  when  :  84  Ga.  419  ;  93/494;  94/434.  Justices'  courts  had  no  jurisdic- 
tion of ;  the  penalty  is  not  for  breach  of  contract,  but  public  duty :  84  Ga.  408. 
County  court  had  jurisdiction  :  92  Ga.  360 ;  see  also  94  Ga.  433,  434.  Not  re- 
pealed by  Act  of  November  12th,  1889,  as  to  telegraph  companies;  in  suits 
under,  conditions  on  telegram-blanks  not  apply :  86  Ga.  104.  Right  of  action 
for  penalty  barred  within  one  year :  86  Ga.  503.  No  defense  to  action  for  pen- 
alty that  message  related  to  "future"  contract :  87  Ga.  350.  Whether  violates 
interstate-commerce  clause  United  States  Constitution,  as  to  telegrams  sent 
into  Georgia  from  another  State  :  90  Ga.  254 ;  93/352, 353 ;  95/806  ;  or  from  Geor- 
gia to  another  State,  where  message  never  transmitted,  etc.:  94  Ga.  436; 
95/194.  Failure  to  transmit  and  deliver  promptly,  message  on  Sunday,  not 
subject  company  to  penalty  here:  91  Ga.  252,  449.  Message  addressed  to 
wrong  street  number,  company  should  exercise  reasonable  diligence  in  ascer- 
taining true  address :  92  Ga.  607.  Act  did  not  relate  to  accuracy  in  sending  and 
transcribing  messages :  92  Ga.  611 ;  94/424.  Message  delivered  marked  "paid," 
jury  could  find  it  was  prepaid :  92  Ga.  619 ;  such  marking  may  be  contradicted  : 

94  Ga.  336.  As  to  duty  to  deliver  messages  to  non-residents  of  city  where 
message  sent :  87  Ga.  613  ;  93/345.  Liable  for  penalty  for  failure  to  transmit 
promptly,  although  sendee  a  non-resident:  88  Ga.  538..  Liable  for  failure  to 
deliver,  where  non-resident  called  for  message  at  office:  93  Ga.  350.  Act  was 
applicable  where  company  received  message  from  another  company :  92  Ga.  619 ; 
unless  joint  default  alleged,  the  two  companies  cannot  be  joined:  94  Ga.  442. 
No  case  set  out  here,  in  suit  for  penalty  for  failure  to  transmit  and  deliver 
message  from  without  State :  89  Ga.  754.  Stipulation  in  blank,  that  claim  for 
damages  must  be  made  within  sixty  days,  not  applicable  to  penalty :  90  Ga.  254 ; 
94/339;  86/104.  Such  stipulation  as  to  penalty,  void:  94  Ga.  338.  Want  of 
diligence  sufficiently  alleged :  94  Ga.  441.  Amendment  alleging  residence  of 
sendee  allowed :  94  Ga.  442.  As  to  office  hours  of  company's  agent,  in  de- 
fense of  action  for  penalty  in  failing  to  deliver  promptly :  94  Ga.  445.  Repeal 
of  penalty  Act  abated  pending  suits :  95  Ga.  £09. 
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ARTICLE  8. 

CORPORATIONS    CREATED    BY    SUPERIOR    COURT. 


SECTION  1. 

HOW    INCORPORATED. 


Actsi887,  §2349.  Special  terms  to  grant  charters.  The  judges  of  the  superior 
courts  of  this  State  are  authorized  in  their  discretion  to  call  and 
hold  special  terms  of  said  courts  for  the  purpose  of  granting  charters 
to  corporations. 

Constitutional :  95  Ga.  573.  In  granting  charters  the  court  acts  in  a  legis- 
lative rather  than  a  judicial  capacity  :  78  Ga.  318. 

There  is  no  provision  authorizing  third  persons  to  object  to  the  grant  of 
corporate  powers :  78  Ga.  318. 

Nor  is  there  any  provision  for  review  by  writ  of  error :  78  Ga.  318 ;  com- 
pare, however,  54  Ga.  673. 

ActfJ,878"9'  §2350.  (1676.)  Superior  courts  may  create  what  corporations.  The 
$$1835, 5780.  superior  courts  of  this  State  shall  have  power  to  create  corporations, 
except  for  banking,  insurance,  railroad,  canal,  navigation,  express, 
and  telegraph  companies,  by  compliance  with  the  following  provi- 
sions: 
Acts  1890-1,  1.  The  persons  desiring  the  charter  shall  file  in  the  office  of  the 
1889,  p.  160.  cierk  of  the  superior  court  of  the  county  in  which  they  desire  to 
transact  business,  a  petition  or  declaration,  specifying  the  object  of 
their  association,  and  the  particular  business  they  propose  to  carry 
on,  together  with  their  corporate  name,  and  the  amount  of  capital 
to  be  employed  by  them  actually  paid  in,  and  their  place  of  doing 
business,  and  the  time,  not  exceeding  twenty  years,,  for  which  they 
desire  to  be  incorporated;  which  petition  or  declaration  shall  be  pub- 
lished once  a  week  for  four  weeks  in  the  nearest  public  gazette  to  the 
point  where  such  business  is  located,  before  said  court  shall  pass  an 
order  declaring  said  application  granted.  After  the  granting  by  the 
court  of  the  order  of  incorporation,  the  petition  and  said  order  shall 
be  recorded  together  by  said  clerk  in  a  book  to  be  kept  for  that  pur- 
pose, to  be  known  as  "The  Record  of  Superior  Court  Charters,"  and 
which  shall  be  kept  appropriately  indexed  by  said  clerk;  but  this 
shall  not  dispense  with  the  recording  of  the  order  of  incorporation 
upon  the  minutes  of  the  court  also,  as  a  part  of  the  proceedings  of 
the  court.  And  it  may  be  lawful  for  any  association  of  churches  to 
be  chartered  for  the  purpose  of  promoting  the  cause  of  the  Christian 
religion,  charity,  or  education,  by  complying  with  the  provisions  of 
this  section,  except  that  they  need  not  state  the  amount  of  capital 
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to  be  used  by  them  actually  paid  in,  and  when  the  meetings  of  said 
association  are  ambulatory,  they  shall  not  be  required  to  set  forth 
their  place  of  business:  Provided,  that  said  association  may  be  char- 
tered in  any  county  in  which  a  church  belonging  thereto  may  be 
located.  And  paragraph  3  of  this  section  shall  not  apply  to  such 
corporations,  and  the  publication  of  notice  required  shall  be  in  the 
nearest  public  gazette  to  the  county  where  the  application  is  made. 

Those  desirous  of  being  incorporated  under  this  section  must  specify  the  ob- 
jects, business,  and  amount  of  capital  to  be  employed  and  paid  in  :  54  Ga.  673. 

Petition  not  detailing  purposes,  but  name  taken  indicating  business,  and 
object  appearing,  charter  valid :  79  Ga.  439. 

A  fundamental  condition  precedent  to  grant  of  charter  is  that  application 
state  amount  of  capital  actually  paid  in :  73  Ga.  440. 

2.  If,  upon  hearing  such  petition,  the  court  shall  be  satisfied  that 
the  application  is  legitimately  within  the  purview  and  intention  of 
this  Code,  it  shall  pass  an  order  declaring  the  said  application 
granted,  and  the  petitioners  and  their  successors  incorporated  for  and 
during  a  term  not  exceeding  twenty  years,  with  the  privilege  of  re- 
newal at  the  expiration  of  that  time,  according  to  the  provisions 
above  set  forth.  A  certified  copy  of  this  petition  and  order,  under 
the  seal  of  the  court,  shall  be  evidence  of  such  incorporation  in  any 
court  in  this  State. 

Petition  failing  to  set  forth  the  objects  of  the  corporation,  yet  this  being  set 
forth  in  the  judge's  order,  cures  that  defect :  54  Ga.  474.  Superior  court  of 
Georgia  cannot  incorporate  a  manufacturing  company  under  the  Constitution 
of  1868 :  55  Ga.  639.     Nor  can  it  grant  charter  to  a  railroad  company :  93  Ga.  53. 

Acceptance  of  charter  is  presumed  from  the  application,  when  granted: 
71  Ga.  106. 

3.  No  corporation  created  under  this  section  shall  commence  to  §§1975> 1856- 
exercise  the  privileges  conferred  by  the  charter,  until  ten  per  cent. 

of  the  capital  stock  is  paid  in;  and  no  charter  shall  have  any  force 
or  effect  for  a  longer  period  than  two  years,  unless  the  corporators, 
within  that  time,  shall  in  good  faith  commence  to  exercise  the  pow- 
ers granted  by  the  act  of  incorporation;  and,  in  case  of  the  failure 
of  said  corporation,  the  stockholders  shall  be  bound,  in  their  private 
capacity,  to  any  creditor  of  said  corporation  for  the  amount  of  stock 
subscribed  for  by  them,  until  the  said  subscription  is  fully  paid  up, 
or  until  the  stockholder  shall  have  paid,  out  of  his  private  property, 
debts  of  the  said  corporation  to  an  amount  equal  to  his  unpaid  sub- 
scription. 

In  the  event  of  the  failure  of  the  corporation,  the  stockholders  are  bound  in 
their  individual  capacity  to  any  creditor  to  the  amount  of  stock  subscribed :  42 
Ga.  579.  When  equity  will  compel  the  payment  of  the  stock  subscription :  56 
Ga.  191-195.  But  a  stockholder  cannot  set  off  a  debt  he  has  bought  up  against 
the  corporation,  as  a  defense  to  a  suit  pending  by  a  creditor  against  him  ante- 
rior to  his  purchase :  60  Ga.  174. 
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Acts  1876, 
p.  33. 


This  law  applies,  not  to  corporations  created  by  legislature,  but  to  those 
created  by  the  courts :  71  Ga.  106. 

Acts  of  corporation,  before  full  amount  of  stock  subscribed  and  ten  per  cent, 
paid  in,  are  ultra  vires  and  void :  75  Ga.  14. 

May  organize  and  collect  subscriptions  before  ten  per  cent,  paid  in :  95  Ga. 
573. 

Amendment  to  charter  changing  name  of  corporation,  not  so  material  as  to 
release  subscriber :  85  Ga.  238. 

Settlement  with,  and  release  of,  one  subcriber  to  corporation,  as  to  unpaid 
subscription,  not  release  another,  unless  increased  liability  :  85  Ga.  238. 

Fraud  between  corporation  and  subscriber,  not  defeat  action,  for  benefit  of 
creditors,  to  collect  unpaid^  subscription :  85  Ga.  238. 

Charter  of  loan  and  building  association  granted  by  superior  court,  October 
term,  1866,  expired  by  statutory  limitation,  October,  1886:  91  Ga.  238. 

4.  The  clerk  of  the  court,  for  his  services,  shall  receive  the  usual 
fees  allowed  for  similar  services  in  other  cases. 

5.  Corporations  thus  created  may  exercise  all  corporate  powers 
necessary  to  the  purpose  of  their  organization,  but  shall  make  no 
contract  or  purchase,  or  hold  any  property  of  any  kind,  except 
such  as  is  necessary  in  legitimately  carrying  into  effect  such  pur- 
pose, or  for  securing  debts  due  to  the  company. 

6.  The  powers  conferred  in  this  section  shall  extend  to  the  amend- 
ment of  all  charters  contemplated  in  said  section,  whether  the 
original  charter  sought  to  be  amended  was  originally  granted  by  the 
General  Assembly  of  the  State,  or  by  a  superior  court  of  this  State. 

Cited,  as  to  amending  legislative  charter:  71  Ga.  123. 


Acts  1884-5 
P 


58. 


I  / 


SECTION  2. 


SCHOOLS,    CHURCHES,    SOCIETIES,    ETC. 


§2351.  (1676  a.)  Incorporation  of  schools,  churches,  etc.  The  supe- 
rior court,  upon  the  petition  of  one  or  more  discreet  and  proper  per- 
sons, showing  that  a  school,  academy,  college  or  church  has  been,  or 
is  about  to  be,  established  in  the  county  where  such  court  is  sitting, 
and  asking  for  corporate  authority  to  enforce  good  order,  receive 
donations,  make  purchases,  and  effect  all  alienations  of  realty  and 
personalty,  not  for  the  purpose  of  trade  and  profit,  but  for  promot- 
ing the  general  design  of  such  institution,  and  to  look  after  the 
general  interest  of  such  establishment,  may  grant  such  person  or 
persons  and  their  legal  successors  such  corporate  powers  as  may  be 
suitable  and  not  inconsistent  with  the  laws  of  this  State,  nor  viola- 
tive of  private  rights,  the  charter  so  granted  to  remain  of  force 
twenty  years,  unless  sooner  revoked  by  law;  and  upon  petition  by 
the  corporators,  or  their  legal  successors  in  charge  of  any  such  in- 
stitution, however  and  whenever  incorporated,  the  superior  court  of 
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the  county  where  the  same  is  located  shall  have  power  to  amend  the 
charter  thereof  in  any  way  prayed  for:  Provided,  the  same  is  not 
contrary  to  the  laws  of  this  State  nor  violative  of  private  rights. 
The  cost  of  recording  such  proceedings  on  the  minutes  shall  be  paid 
by  the  petitioners,  and  a  certified  copy  of  the  same,  under  the  seal 
of  the  court,  shall  be  sufficient  evidence  in  any  case  of  the  corpo- 
rate powers  and  privileges  so  granted. 

Trustees  of  church,  appointed  by  court,  have  prima  facie  right  to  protect 
trust  against  improper  diversion  :  66  Ga.  198. 

Academy  no  less  public  because  independent  of  public-school  system  ;  its 
trustees  have  no  beneficial  interest  in  its  funds,  but  only  naked  power  resum- 
able  at  State's  pleasure:  90  Ga.  647. 

Church  edifice  and  land  upon  which  it  stands  may  be  subjected  to  church 
debt :  86  Ga.  485. 

Church  property  not  liable  here  for  fixtures  furnished  without  authority  of 
trustee :  70  Ga.  642. 

§2352.    To  revive  the  charters  of  such  corporations.     In  all  cases  where  Acts  i88», 
the  charter  of  a  corporation,  created  for  library,  church,  charitable, 
school  or  educational  purposes,  may  have  heretofore  expired,  or  may  ^  ^ 

hereafter  expire,  such  corporation  may  be  revived  for  the  same  pur- 
poses at  any  time  within  three  years  after  the  expiration  of  its  char- 
ter, by  the  superior  court  of  the  county  In  which  the  former  charter 
was  granted.  The  application  for  reviver  may  be  made  by  the 
former  corporators,  or  trustees,  or  any  of  them,  and  the  application 
and  all  proceedings  thereon  shall  be  as  prescribed  by  law  for  making 
application  and  proceedings  thereon  in  cases  of  similar  and  original 
charters.  The  corporation,  as  revived,  shall  stand  clothed  with  all 
the  powers,  and  possessed  of  all  the  rights,  and  be  subject  to  all  the 
debts,  liabilities  and  burthens  of  the  old  corporation  which  is 
revived  in  it. 

§2353.  (2343.)  Conveyance  to  churches,  etc.,  confirmed.  All  deeds  Act i805, 
of  conveyance  heretofore  made,  and  which  may  hereafter  be  made,  §3194-  ' 
to  any  person  or  persons,  for  any  lots  of  land  within  this  State, 
to  any  church  or  religious  society,  or  to  trustees  for  the  use  of  such 
church  or  religious  society,  for  the  purpose  of  erecting  churches  or 
meeting-houses,  are,  and  shall  be  deemed  and  taken  to  be,  good  and 
valid,  and  available  in  law  for  the  intents,  uses  and  purposes  con- 
tained in  said  deeds  of  conveyance;  and  all  lots  of  land  so  conveyed 
shall  be  fully  and  absolutely  vested  in  such  church  or  religious 
society,  or  in  their  respective  trustees,  for  the  uses  and  purposes  in 
said  deed  expressed;  to  be  holden  to  them,  or  their  trustees,  for 
their  use  by  succession,  according  to  the  mode  of  church  govern- 
ment, or  rules  of  discipline  exercised  by  such  churches  or  religious 
societies  respectively. 

Conveyance  to  E.,  bishop,  for  use  of  Protestant  Episcopal  Church,  etc.,  in  fee 
simple  ;  trust  attached  to  office  of  bishop  :  69  Ga.  564. 
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Original  corporation  which  owned  Savannah  Christ  Church  having  passed 
away  with  British  rule,  legal  title  remained  in  abeyance  and  vested  in  suc- 
cessor: 82  Ga.  665. 

Where  deed  from  church  members  passed  no  title  to  church  lands :  87  Ga.  158. 

ACobb°5899  §2354.  (2344.)  Trustees,  to  whom  subject.  All  trustees  to  whom 
^iiw'5' 1885'  conveyances  are  or  shall  be  made,  for  the  purposes  expressed  in  the 
preceding  section,  shall  be  subject  to  the  authority  of  the  church  or 
religious  society,  for  which  they  hold  the  same  in  trust,  and  may  be 
expelled  from  said  trust  by  such  church  or  society,  according  to  the 
form  of  government  or  rules  of  discipline  by  which  they  may  be 
governed. 
Acts  1884-5,  §2355.  (2345.)  Failure  to  record  certificate  of  appointment.  Every 
$3194.  church  or  religious  society  is  authorized  to  fill  all  vacancies  which 
may  happen  in  the  said  trusts  by  death,  removal,  expulsion  or 
otherwise;  and  when  any  vacancy  shall  be  filled  the  same  shall  be 
certified  under  the  hand  or  hands  of  the  person  presiding  in  the 
society,  and  according  to  the  form  of  government  or  discipline 
practiced  by  said  church  or  society,  which  certificate  shall  express 
the  name  of  the  person  appointed  to  fill  the  vacancy  and  the  name 
of  the  person  in  whose  place  he  shall  be  appointed;  and  the  said  cer- 
tificate being  recorded  in  the  office  of  the  clerk  of  the  superior  court 
of  the  county  in  which  the  land  lies,  the  person  so  appointed  to  fill 
such  vacancy  shall  be  as  fully  vested  with  such  trust  as  if  a  party  to 
and  named  in  the  original  deed:  Provided,  the  failure  so  to  have 
recorded  the  certificate  of  appointment  aforesaid  shall  not  operate 
to  disqualify,  or  render  incompetent  to  act  in  any  proceeding,  any 
trustee  duly  appointed  by  the  form  of  government  or  discipline 
practiced  by  the  church  or  society  having  the  power  to  appoint 
trustees. 

Acts  1855-6,  §2356.  (2346.)  The  three  preceding  sections  construed.  The  three 
preceding  sections  shall  be  so  construed  as  to  apply  to  all  societies, 
whether  social,  charitable,  secret,  Masonic,  or  by  whatever  name  they 
may  be  called,  and  all  criminal  laws  for  the  protection  of  religious 
societies,  shall  be  so  construed  as  to  apply  to  all  societies,  by  what- 
ever name  they  may  be  called. 

Acts  1855-e,  §2357.  (2347.)  Societies  incorporated.  Said  societies,  in  their  dis- 
tinct and  proper  names,  by  their  trustees  or  officers,  shall  be  entitled 
and  authorized  to  receive,  by  purchase,  gift  or  bequest,  all  property, 
both  personal  and  real,  and  they  shall  be  capable  in  law  of  suing  and 
being  sued,  pleading  and  being  impleaded,  contracting  and  being  con- 
tracted with;  and  they  are  hereby  made  bodies  politic  and  corporate 
for  the  purposes  named,  when  any  of  the  said  societies  shall  have 
entered  their  names  as  trustees  or  officers  of  any  such  societies,  for 
the  purposes  herein  specified,  and  they  shall  be  capable  in  law  of  de- 
fending and  being  defended,  and  entitled  to  all  the  benefits  of  the 
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three  preceding  sections  before  mentioned:  Provided,  that  the  said 
societies  shall  have  recorded  the  name,  style,  and  objects  of  their 
association. 

Religious  society  not  incorporated  legally,  must  be  sued  as  joint  promisors 
or  partners:  52  Ga.  351,  352. 

Trustees  of  church,  appointed  by  court,  have  prima  facie  right  to  protect 
trust  against  improper  diversion :  66  Ga.  198. 

A  church  edifice  and  land  upon  which  it  stands,  may  be  subjected  to  church 
debt :  86  Ga.  485. 

Church  property  not  liable  here  for  fixtures  furnished  without  authority  of 
trustee :  70  Ga.  642. 

§2358.  Intrusion  on  camp-grounds.  No  person  shall  camp  upon  aActsl889> 
camp-ground  used  for  religious  purposes,  without  the  consent  of  the§4812- 
trustees  or  persons  in  charge  of  such  grounds,  except  during  the 
progress  of  religious  services  at  said  grounds,  nor  shall  any  person 
place  any  animal  of  any  kind  within  any  booth,  tent,  stall,  or  arbor 
on  such  camp-grounds,  without  the  consent  of  the  owner  or  owners 
thereof,  or  the  persons  in  charge  of  the  same. 

§2359.  Penalty.  Any  person  violating  the  preceding  section  shall 
be  deemed  guilty  of  a  misdemeanor:  Provided,  that  the  preceding 
section  shall  only  apply  to  such  camp-grounds  having  their  boundary 
lines  plainly  and  distinctly  marked  by  stakes,  posts,  or  otherwise. 

§2360.  Majority  represent  church.     The  majority  of  those  who  ad-  esGa.  201. 
here  to  its  organization  and  doctrines  represent  the  church.     The 
withdrawal  by  one  part  of  a  congregation  from  the  original  body,  or 
uniting  with  another  church  or  denomination,  is  a  relinquishment  of 
all  rights  in  the  church  abandoned. 

§2361.   Church  edifice  liable  for  sale.     In  the  absence  of  other  prop- 86  Ga- 485- 
erty,  where  a  congregation  has  incurred  a  valid  debt,  the  church 
edifice  and  site  are  liable  to  sale  for  its  payment. 

§2362.  Interference  by  courts.     Courts  are  reluctant  to  interpose  in66Ga-202- 
questions  affecting  the  management  of  the  temporalities  of  a  church; 
but  when  property  is  devoted  to  a  specific  doctrine  or  purpose,  the 
courts  will  prevent  it  from  being  diverted  from  the  trust. 


SECTION  3. 

LITERARY    AND    OTHER    SIMILAR    CORPORATIONS. 

§2363.  (1676  b.)  Literary  societies,  how  incorporated.  Library  and  Acts  ms-o, 
other  literary,  charitable,  or  social  organizations,  which  have  no 
capital  stock,  and  are  not  organized  for  individual  pecuniary  gain, 
may  be  incorporated  under  the  provisions  of  this  Code,  all  of  whose 
provisions  are  hereby  made  applicable  to  the  organizations  afore- 
said. 
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p.  161. 


Acts  1889, 
p.  161. 


Acts  1889, 
p.  161. 


§2364.  (1677.)  Educational  and  religious  corporations,  situs  of.  In 
all  cases  where  it  is  the  design  of  religious  or  educational  associations 
or  societies  to  extend  their  operations  and  hold  property  in  different 
counties  in  this  State,  without  having  any  principal  place  of  business, 
it  shall  be  lawful  for  the  petition  for  incorporation  to  be  filed  in, 
and  the  order  of  incorporation  to  be  granted  by,  the  superior  court 
of  any  county  of  this  State,  and  the  said  county  shall  be  deemed 
and  held  to  be  the  county  of  the  residence  of  said  corporation. 

A  religious  society  not  legally  incorporated :  52  Ga.  352.  Camp-ground 
meeting  where  more  than  five  applied,  under  this  section :  64  Ga.  121-125. 

§2365.  Legal  residence  may  be  changed.  By  resolution  of  the  corpo- 
ration entered  on  the  minutes  thereof,  the  county  of  its  legal  resi- 
dence maybe  changed  from  the  county  where  it  was  incorporated,  by 
the  order  of  the  superior  court,  to  some  other  county  where  its  head 
or  chief  executive  officer  resides:  Provided,  that  such  resolution  of 
the  corporation  shall  be  recorded  on  the  minutes  of  the  superior 
court  which  granted  the  charter  of  the  corporation,  and  also  on 
the  minutes  of  the  superior  court  of  the  county  in  which  the  corpo- 
ration seeks  to  locate  its  legal  residence. 

§2366.  Validity  of  contract .  All  contracts  made  with  the  said  cor- 
porations, or  all  deposits  of  title  made  for  the  purpose  of  securing  to 
the  said  corporations  moneys  held  and  owned  by  them,  shall  be 
legal  and  valid,  and  payment  may  be  enforced  in  the  same  manner 
and  in  the  same  way  as  if  done  by  a  private  individual. 

§2367.  Charitable  trusts.  Said  corporations  now  created  or  here- 
after created  pursuant  to  the  provisions  of  this  Article  are  author- 
ized to  act  in  their  corporate  capacity  as  trustee  to  administer  and 
carry  into  effect  any  charitable  trust  heretofore  or  hereafter  created 
by  deed  or  by  will,  which  is  consistent  with  the  objects  of  the  corpo- 
rate existence. 


SECTION  4. 


PLANK    ROADS. 


Acts  1882-3 

p. 113. 
$$509,  637, 

615. 


§2368.  Turnpike-roads,  how  chartered.  When  five  or  more  persons 
desire  a  charter  for  a  shell  or  plank  road  or  turnpike  in  any  of  the 
counties  of  this  State,  they  shall  file,  in  the  office  of  the  clerk 
of  the  superior  court  of  the  county  in  which  said  shell,  plank 
or  turnpike-road  is  intended  to  be  located,  a  petition  or  declaration 
specifying  as  near  as  possible  the  route  and  termini  and  the  corpo- 
rate name,  and  amount  of  capital  to  be  employed  by  them  in  build- 
ing such  roads,  with  the  privilege  of  increasing  it  to  any  amount 
named  in  said  petition,  and  the  time,  not  exceeding  twenty  years, 


209  SECOND  TITLE.— CHAP.  2,  ART.  8,  SEC.  5.      §§2369-2373 

Charitable  institutions  for  custody  of  children. 

for  which  they  desire  to  be  incorporated,  with  the  privilege  of  re- 
newal at  the  expiration  of  said  twenty  years,  which  petition  or  dec- 
laration shall  be  recorded  by  said  clerk,  and  shall  also  be  published 
once  a  week  for  one  month  in  the  nearest  public  gazette  to  the  loca- 
tion of  such  plank,  shell  or  turnpike-road  company,  before  said 
court  shall  pass  an  order  declaring  said  application  granted. 

§2369.  Void  if  ten  per  cent,  not  paid  in  and  work  begun.  No  shell,  Actsn.882-3, 
plank  or  turnpike-road  under  the  preceding  section,  shall  com- 
mence to  exercise  the  privileges  conferred  by  the  charter  until  ten 
per  cent,  of  the  capital  stock  is  paid  in,  and  no  charter  shall  have  any 
force  or  effect  for  a  longer  period  than  five  years,  unless  the  corpora- 
tors within  that  time  shall  in  good  faith  commence  to  exercise  the 
powers  granted  by  the  act  of  incorporation. 

§2370.  Fee.     The  clerk  of  the  court  shall  receive  for  his  services  Act^882"3- 
the  usual  fee  allowed  for  similar  services  in  other  cases. 

§2371 .  Damage,  how  assessed.  When  any  person  shall  feel  aggrieved  Apctf13882"3' 
or  injured  by  said  shell,  plank  or  turnpike-road  being  carried  through 
his  or  her  lands,  or  when  the  said  company  cannot  agree  with  per- 
sons through  or  on  whose  lands  the  said  shell,  plank  or  turnpike- 
road  may  be  constructed,  as  to  the  damage  sustained,  the  amount 
of  such  damage  or  injury  shall  be  ascertained  and  determined  as 
provided  in  this  Code. 

Act  incorporating  turnpike-road  company  here  granted  only  an  easement : 
95  Ga.  387. 


SECTION  5. 

CHARITABLE    INSTITUTIONS    FOR    CUSTODY    OF    CHILDREN.  A^l^t  ,'  f  ft-  /  i>^, 

§2372.  Charitable  institutions,  how  incorporated.  Any  three  or  more  Acts  1894, 
persons  desiring  a  charter  for  any  benevolent  institution,  shall  nle§4006. 
in  the  office  of  the  clerk  of  the  superior  court  of  the  county  in  which 
they  desire  to  transact  business,  a  petition  or  declaration  specifying 
the  objects  of  their  association,  together  with  their  corporate  name, 
and  the  time  (not  exceeding  fifty  years)  for  which  they  desire  to  be 
incorporated;  which  petition  shall  be  recorded  by  said  clerk,  and 
shall  also  be  published  once  a  week  for  four  weeks  in  the  nearest 
public  gazette  to  the  point  where  such  institution  is  to  be  located, 
before  said  court  shall  pass  an  order  declaring  said  application  to  be 
granted. 

§2373.  May  hold  real  estate  and  receive  gifts.     Said  corporation  shall  Actsi894, 
have  power  to  purchase  and  hold  real  estate  sufficient  for  the  actual 
occupation  and  necessary  uses  of  the  society  or  institution,  and  may 
receive,  by  gift  or  devise,  property  of  any  kind,  on  the  terms  con- 
tained in  the  gift  or  devise. 
14 
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Acts  1894,  §2374.  Government  of  such  institutions.  The  directors  or  board  of 
managers  of  such  institution  shall  have  power  to  make  by-laws  and 
regulations  for  the  government  of  the  institution,  and  may  control 
the  children  under  their  care,  and  prescribe  their  course  of  instruc- 
tion and  management  to  the  same  extent  and  with  the  same  rights 
as  in  the  case  of  natural  guardians. 

Act|018i'4'        §2375.   Custody,  care  and  indenture  of  children.     In  all  cases  where 

$4008.  a  child  shall  have  been  surrendered  by  its  natural  guardian  or  cus- 
todian to  the  care  and  management  of  any  such  institution,  by  any 
instrument  or  declaration  in  writing,  or  committed  to  its  custody  ac- 
cording to  law,  it  shall  be  lawful  for  the  directors  or  board  of  mana- 
gers, at  their  discretion,  to  place  such  child,  by  adoption  or  at  service, 
in  some  suitable  employment,  and  with  some  proper  person  or  per- 
sons: Provided,  that  in  all  such  cases  the  terms  of  the  indenture  shall 
be  first  approved  by  the  ordinary  of  the  county,  which  approval  shall 
be  signified  on  such  indenture  by  the  signature  of  said  ordinary;  but 
in  every  such  case  the  requisite  provisions  shall  be  inserted  in  the 
indenture  or  contract  of  binding  to  secure  the  child  so  bound  such 
treatment,  education  or  instruction  as  shall  be  suitable  and  useful 
to  its  situation  and  circumstance  in  life;  and  in  all  such  cases 
where  a  child  shall  have  been  surrendered  by  its  natural  guardian  or 
other  legal  custodian  to  the  care  and  management  of  such  institution 
without  any  instrument  or  declaration  in  writing,  but  because  of 
poverty  or  other  inability  to  care  for  such  child,  it  shall  be  lawful 
for  the  board  of  managers  to  place  such  child,  for  adoption  or  at 
service,  in  the  manner  hereinbefore  provided,  after  having  kept  such 
child  at  least  one  year,  and  there  being  no  reasonable  probability  of 
such  parent  or  custodian  being  able  to  resume  the  care  of  such  child. 

Actei894,  §2376.  Abandoned  children,  how  committed  to  such  institutions.  In 
case  of  the  death  or  legal  incapacity  of  a  father,  or  of  his  imprison- 
ment for  crime,  or  of  his  abandoning  and  neglecting  to  provide  for  his 
family,  the  mother  shall  be  deemed  the  guardian  of  her  children  for 
the  purpose  of  making  such  surrender  as  aforesaid,  and  if  in  any  such 
case  the  mother  be  either  dead,  or  legally  incapable  of  acting,  or  im- 
prisoned for  crime,  or  an  inmate  of  a  house  of  ill  fame,  or  shall 
have  abandoned  or  neglected  to  provide  for  her  child  or  children, 
the  ordinary  of  the  county  in  which  such  institution  is  established 
shall  be,  by  virtue  of  his  office,  the  legal  guardian  for  the  like 
purpose;  and  in  all  cases  where  said  child  has  been  abandoned  by  the 
person  legally  entitled  to  its  custody,  the  said  ordinary  shall  be  ex 
officio  such  guardian  for  the  same  purpose,  and  in  either  case,  whether 
such  surrender  be  made  by  the  mother  or  by  the  ordinary,  and 
whether  before  or  after  admission  into  said  institution,  it  shall  be 
deemed  a  legal  surrender  for  the  purposes  and  within  the  true  intent 
and  meaning  of  this  Article. 
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§2377.  Destitute  children,  how  committed.  Whenever  any  girl  under  Acts  1894, 
the  age  of  fourteen,  or  any  boy  under  the  age  of  ten  years,  shall  be 
found  by  any  policeman  or  other  officer  of  the  county  in  which  any 
such  institution  devoted  to  the  relief  or  care  of  children  is  located, 
in  any  street,  highway,  or  public  place  in  said  county,  or  any  city 
therein,  in  circumstances  of  destitution  and  suffering  or  abandon- 
ment, exposure  or  neglect,  or  of  beggary,  or  in  any  house  of  ill  fame, 
it  shall  be  the  duty  of  any  such  policeman  or  other  officer  to  bring 
such  child  before  the  mayor,  recorder,  or  other  judicial  officer  in  said 
county,  or  any  city  therein,  for  examination  as  to  the  cause  of  such 
suffering,  exposure,  or  neglect;  whenever  any  such  child  is  so  brought 
before  the  mayor,  recorder  or  other  magistrate,  and  it  shall  be 
proved  to  the  satisfaction  of  such  mayor  or  other  judicial  officer, 
by  competent  testimony,  that,  by  reason  of  the  neglect,  habitual 
drunkenness,  or  other  vicious  habits  of  the  parents  or  lawful  guard- 
ians, or  the  person  having  the  custody  of  such  child,  it  is  a 
proper  object  for  the  care  and  instruction  of  such  institution  located 
in  such  county,  such  mayor,  recorder,  or  other  magistrate,  instead 
of  committing  such  child  to  the  almshouse,  or  such  other  place,  if 
any,  as  may  have -been  provided  by  the  city  or  county  authorities  of 
such  county,  may,  in  his  discretion,  by  warrant  in  writing  under  his 
hand,  commit  such  child  to  such  institution,  to  be  and  remain  under 
the  guardianship  of  its  managers  until  therefrom  discharged  in  the 
manner  prescribed  by  law. 

§2378.  Commitment,  how  executed.  Any  order  so  made  by  any  such  Actf21894' 
mayor,  recorder,  or  magistrate  may  be  executed  by  any  policeman  or 
constable  to  whom  it  shall  be  delivered  by  the  official  issuing  it,  by 
conveying  the  child  therein  named  to  such  institution,  and  such  child 
shall  be  detained  in  said  institution  until  discharged  or  removed 
therefrom  in  the  manner  hereinafter  provided. 

§2379.  Notice  of  commitment.  Immediately  upon  the  making  of  any  Apct|21894' 
such  order,  the  officer  making  the  same  shall  deliver  to  -the  police- 
man or  constable  a  notice  in  writing  addressed  to  the  father  of  such 
child,  if  its  father  be  living  and  resident  within  the  county,  and  if 
not,  then  to  its  mother  if  she  be  living  and  so  resident,  and  if  there 
be  no  father  or  mother  of  such  child,  then  addressed  to  the  lawful 
guardian  of  such  child,  if  any,  or  to  the  person  with  whom,  according 
to  the  examination  of  the  child  and  the  testimony,  if  any,  received 
by  the  mayor,  recorder,  or  magistrate,  such  child  may  reside;  in  which 
notice  the  party  to  whom  the  same  is  addressed  shall  be  informed 
of  the  commitment  of  such  child  to  said  institution,  and  shall  be 
notified  that,  unless  taken  therefrom  in  the  manner  prescribed  by 
law  within  ten  days  after  the  service  of  such  notice,  the  child  therein 
named  shall  be  deemed  legally  surrendered  to  the  institution  for  the 
purposes  and  within  the  true  intent  and  meaning  of  this  Article. 

f 
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Acts 1894,        82380.   Service  of  notice.     Such  notice  shall  be  served  by  the  officer 
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to  whom  it  shall  be  delivered,  by  delivering  the  same  to  the  party 
to  whom  it  shall  have  been  addressed,  personally,  or  by  leaving  it 
with  some  person  of  sufficient  age,  at  the  place  of  residence  or  busi- 
ness of  such  party,  and  it  shall  be  the  duty  of  such  officer  immedi- 
ately to  report  the  fact  and  the  time  and  manner  of  such  service  to 
the  officer  issuing  the  notice. 

Acts  1894,        §2381.  Parent  or  guardian  may  recover  custody  of  child.     If  the  party 

$2452.'  to  whom  such  notice  shall  have  been  addressed,  or  any  other  person 
shall,  within  the  time  specified  therein,  prove  to  the  satisfaction  of 
the  officer  issuing  the  same,  that  the  circumstances  of  want  and  suffer- 
ing, or  other  circumstances  under  which  the  child  shall  have  been 
found,  have  not  been  occasioned  by  the  habitual  neglect  or  miscon- 
duct of  the  parents  or  legal  guardian  of  such  child,  then  it  shall  be 
the  duty  of  such  magistrate,  by  order  in  writing  addressed  to  the 
directors  or  managers  of  said  institution,  to  direct  such  managers  to 
deliver  such  child  to  the  custody  of  the  party  named  in  such  order, 
who  shall  thereupon  be  entitled  to  take  such  child  away  from  the 
said  institution. 

Acts  1894,  §2382.  Officer's  duty.  If  such  proof  shall  not  be-  produced  within 
the  time  above  prescribed,  it  shall  be  the  duty  of  the  officer  by 
whom  such  child  shall  have  been  committed  to  said  institution,  to 
make  and  transmit  to  the  directors  or  managers  thereof  a  notice  in 
writing  to  that  effect. 

Acts  1894,  §2383.  Second  commitment  final.  If  any  child  who  has  been  pre- 
viously arrested  and  delivered  to  the  parent  or  guardian,  as  herein- 
before provided,  shall  again  be  found  in  either  of  the  conditions 
hereinbefore  described,  the  officer  before  whom  such  child  is  brought, 
upon  proof  thereof,  may  afterwards  make  a  final  order  committing 
such  child  to  the  care  and  instruction  of  the  institution,  without 
giving  the  notice  hereinbefore  provided  for. 

Actsi894,  §2384.  Managers  of  such  institutions  may  surrender  custody  of  chil- 
dren to  parents  or  guardians.  If,  at  any  time  after  the  child  shall 
have  been  committed  as  above  provided,  it  shall  be  made  to  appear 
to  the  satisfaction  of  the  directors  or  board  of  managers,  that  such 
child  was,  on  insufficient  cause,  false  or  deficient  testimony,  or  other- 
wise wrongfully  or  improvidently  so  committed,  the  directors  or 
board  of  managers  shall,  on  the  application  of  the  parents,  guar- 
dian, or  protector,  and  also,  if,  after  a  child  shall  have  been 
properly  committed  to  said  institution,  any  circumstances  should 
occur  which,  in  the  judgment  of  the  directors  or  board  of  managers, 
would  render  expedient  and  proper  the  discharge  of  such  child  from 
the  guardianship  of  said  board,  having  a  due  regard  for  the  welfare 
of  such  child  and  the  purposes  of  the  institution,  the  directors  or 
board  of  managers,  on  the  application  of  the  parents,  guardian,  or 
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protector  of  such  child,  may,  in  their  discretion,  deliver  up  the 
child  to  its  parents,  guardian,  or  protector,  on  such  reasonable  con- 
dition as  the  said  directors  or  board  of  managers  may  deem  right 
and  proper:  Provided,  the  consent  of  the  ordinary  shall  be  first 
obtained. 

§2385.  Debased  children  may  be  restored  to  committing  officer.  The  ^5t|31894* 
directors  or  board  of  managers  shall  have  power,  and  it  shall 
be  their  duty,  whenever  any  child  intrusted  or  committed  to  their 
charge  shall,  by  the  commission  of  any  infamous  crime,  or  by  con- 
firmed habits  of  vagrancy,  have  become  so  degraded  and  debased  as 
to  be  an  improper  subject  for  their  care  and  management,  to  return 
such  child  to  the  committing  officer  or  other  proper  authority,  to  be 
disposed  of  in  due  course  of  law. 

§2386.  Indentures,  how  revoked.  If  any  party  to  whom  the  direc-  ^'fg1894' 
tors  or  board  of  managers  of  said  institution  shall  have  intrusted  a 
child  shall  be  guilty  of  any  cruelty,  misuse,  and  refusal  or  neglect 
to  furnish  the  necessary  provisions  or  clothing,  or  of  any  other  viola- 
tion of  the  terms  of  indenture  or  contract,  to  any  such  child  so  inden- 
tured, such  child,  or  any  reliable  person,  may  make  complaint 
thereof  to  any  justice  of  the  peace  of  the  county  in  which  such 
child  is  so  indentured,  or  to  the  mayor,  recorder,  or  other  judicial 
officer  of  any  city  in  the  county  in  which  such  child  is  bound 
to  service;  and  it  shall  be  the  duty  of  such  officer  to  summon  the 
parties  before  him  and  examine  into,  hear,  and  determine  the  said 
complaint,  and  if,  upon  such  examination,  the  said  complaint  shall 
appear  well  founded,  such  officer  shall,  by  certificate  under  his  hand, 
discharge  such  child  from  his  obligation  of  service  and  restore  him 
or  her  to  the  charge  and  management  of  such  institution  in  the  same 
manner  and  with  like  powers  as  before  the  indenture  of  such  child. 

§2387.  Guardians  of  children  indentured.  The  directors  or  board ^!t|41894' 
of  managers  of  such  institution  shall  be  the  guardian  of  every  child 
indentured  by  virtue  and  in  pursuance  of  the  provisions  of  this 
Article,  to  the  extent  that  they  shall  take  care  that  the  terms  in 
the  contract  be  faithfully  fulfilled,  and  that  such  ward  be  properly 
treated;  and  it  is  made  their  special  duty  to  inquire  into  the  treat- 
ment of  every  such  child  and  redress  any  grievance  in  the  manner 
prescribed  by  law;  and  it  shall  be  the  duty  of  the  person  to  whom 
any  such  child  shall  be  indentured,  and  he  shall  by  the  terms  of  the 
indenture  be  required,  as  often  as  once  in  six  months,  to  report  to  said 
directors  or  board  of  managers  the  conduct  and  behavior  of  said  ap- 
prentice and  anything  of  special  interest  pertaining  to  his  welfare. 
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SECTION  6.  ^  CftS) 

BUILDING    AND    LOAN    ASSOCIATIONS    AND    THEIR    REGULATIONS. 

Acts  1888,  §2388.  Building  and  loan  associations  may  loan  to  persons  not  mem- 
$2724.  bers.  All  building  and  loan  associations,  and  other  like  associations 
doing  business  in  this  State,  are  authorized  to  lend  money  to  persons 
not  members  thereof,  nor  shareholders  therein,  at  eight  per  cent,  or 
less,  and  to  aggregate  the  principal  and  interest  at  the  date  of  the 
loan  for  the  entire  period  of  the  loan,  and  to  divide  the  sum  of  the 
principal  and  the  interest  for  the  entire  period  of  the  loan  into 
monthly  or  other  installments,  and  to  take  security  by  mortgage 
with  waiver  of  exemption,  or  title,  or  both,  upon  and  to  real  estate 
situated  in  the  cities  or  towns  and  their  suburbs  in  which  said  build- 
ing and  loan  association  may  be  located. 
Acts  1888,        82389.   Construed  valid.     All  contracts  made  and  securities  taken 
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in  accordance  with  this  Article  shall  be  valid  for  the  full  amount 
of  principal  and  interest  charged,  and  shall  not  be  held  usurious. 
Acts^isss,  §2390.  Not  apply  unless  stockholders  adopt.  Nothing  in  this  Arti- 
cle shall  be  held  to  apply  to  any  building  and  loan  association 
heretofore  incorporated,  unless  said  association  shall,  by  a  vote  of  a 
majority  of  its  stockholders,  adopt  the  provisions  of  this  Article  as 
an  amendment  to  its  charter. 

Acti8o889'  §2391.  Provisions  to  apply  to  all  saving  institutions.  All  the  provi- 
sions of  this  Article  are  to  apply  to  all  saving  institutions  which  pay 
interest  to  depositors,  and  whose  deposits  are  not  subject  to  check. 

Taxation  of  building  and  loan  associations:  80  Ga.  518,  515. 

Acts  1876,  §2392.  (3968  a.)  Foreclosure  by  building  and  loan  associations,  how 
$2743.  '  made.  No  judgment  of  foreclosure  shall  be  given  in  favor  of 
any  building  and  loan  association,  upon  any  mortgage  executed  to 
them,  unless  they  shall  have  served  upon  the  mortgagor,  at  least 
thirty  days  before  the  court  at  which  such  judgment  shall  be  taken, 
a  complete  statement  of  the  amount  for  which  they  claim  judgment, 
fully  setting  out  the  amount  claimed  for  principal,  interest,  and 
fines  or  penalties;  and  also  setting  out  the  credit  allowed  for  stock 
transferred  to  them  as  collateral,  and  any  other  credit  to  which  the 
mortgagor  may  be  entitled. 

See  notes  on  Corporations  generally,  at  end  of  Chapter  2,  ante. 
Transfer  of  boi-rowing  stockholder's  obligation  then  in  suit,  and  facts  show- 
ing association  dissolved,  etc.,  good  defense  to  suit:  87  Ga.  370;  92/501. 
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INTERSTATE  BUILDING  AND  LOAN  ASSOCIATIONS. 

§2393.  Deposit  by  such  associations  of  this  State  doing  business  out  o/Acts^i89o-i, 
this  State.  Every  building  and  loan  association  incorporated  under $i*>8. 
the  laws  of  this  State,  which  does  business  outside  of  this  State, 
shall  deposit  and  keep  on  deposit  with  the  treasurer  of  this  State, 
or  with  a  legally  incorporated  and  duly  organized  trust  company  to 
be  selected  by  the  board  of  directors  of  such  association,  in  trust  for 
all  its  members  and  creditors,  seventy-five  per  cent,  of  the  amount  of 
all  mortgages  (or  other  securities)  received  by  it  in  the  usual  course 
of  its  business.  When  such  mortgages  (or  other  securities)  are  de- 
posited with  the  said  trust  company  or  State  depository,  such  com- 
pany or  State  depository  shall  certify  to  the  treasurer  of  this  State 
that  the  said  securities  have  been  and  are  deposited  with  it,  and  the 
same  shall  not  be  surrendered  to  or  returned  to  the  said  association 
without  the  sanction  of  the  treasurer  of  this  State:  Provided,  that 
every  such  corporation  heretofore  or  hereafter  organized,  whose  mort- 
gages or  other  securities  so  deposited  do  not  amount  to  twenty-five 
thousand  dollars  shall  have  fifteen  months  after  organization 
to  deposit  with  said  State  treasurer  or  trust  company  such  ad- 
ditional securities  as  with  the  securities  so  deposited  shall  equal  in 
value  the  sum  of  twenty-five  thousand  dollars;  and  every  such  cor- 
poration, within  fifteen  months  after  commencing  to  do  business, 
shall  deposit  with  the  said  State  treasurer  or  trust  company,  in  trust 
as  aforesaid,  securities  of  the  value  of  twenty-five  thousaud  dollars. 
The  securities  mentioned  in  this  proviso  shall  consist  of  bonds  or 
treasury  notes  of  the  United  States,  National  or  State  bank-notes,  or 
bonds  of  this  State  or  any  other  State  of  the  United  States,  or  of 
any  solvent  city,  town  or  county  of  this  State  having  legal  au- 
thority to  issue  the  same,  or  first  mortgages  on  real  estate,  or  other 
legal  securities  aggregating  in  value  twenty-five  thousand  dollars; 
and  such  securities  may  be  withdrawn,  from  time  to  time,  when 
mortgage  securities  of  corresponding  value  shall  be  deposited  in 
lieu  and  place  thereof,  or  when  other  securities  of  equal  character 
and  value  are  substituted  therefor;  and  it  shall  be  the  duty  of 
the  treasurer  to  examine  the  affairs  of  said  associations  from  time 
to  time,  to  ascertain  whether  said  associations  have  deposited 
seventy-five  per  cent,  of  all  their  securities  and  otherwise  complied 
with  the  requirements  of  this  Article:  Provided,  that  any  associ- 
ation which  has  deposited  all  of  its  securities  on  hand  at  the  time 
this  Article  takes  effect  shall  be  required  to  make  quarterly  deposits 
only  of  securities  taken  by  it  in  the  future.  Whenever  any  asso- 
ciation incorporated  under  the  laws  of  this  State  is  required  by 


2394,  2395     SECOND  TITLE.— CHAP.  2,  ART.  8,  SEC.  7.  216 

Interstate  building  and  loan  associations. 


the  laws  of  any  other  State,  Territory  or  nation  to  make  a  deposit  of 
securities  in  such  State,  Territory  or  nation  as  a  condition  of  doing 
business  therein,  such  association  may  deposit  a  portion  of  its  secu- 
rities with  the  properly  authorized  officer  of  such  other  State,  Terri- 
tory or  nation:  Provided,  however,  that  the  amount  of  securities  kept 
on  deposit  in  this  State  shall  at  all  times  equal  seventy-five  per  cent, 
of  the  amount  of  the  loans  made  and  then  outstanding  in  this  State: 
And  provided  further,  that  the  securities  so  deposited  in  this  State 
shall  not  thereby  be  reduced  below  the  sum  of  twenty-five  thousand 
dollars. 

ApCti7689°  1'  §2394.  Interest,  dues,  etc.,  on  deposits.  All  interest  and  dividends 
and  premiums  which  may  accrue  on  securities  held  by  said  State 
treasurer  or  by  such  trust  company,  and  all  dues  or  monthly  pay- 
ments which  may  become  payable  on  stock  pledged  as  security  for 
loans,  the  mortgages  for  which  are  so  deposited,  may  be  collected 
and  retained  by  the  association  depositing  such  securities.  Any 
securities  which  shall  have  been  fully  paid  to  said  association,  or 
which  the  borrower  desires  to  pay  off  and  discharge,  and  any  mort- 
gage upon  which  default  has  been  made  and  of  which  said  asso- 
ciation shall  desire  possession  for  the  purpose  of  collection  or 
foreclosure,  and  all  securities  needed  by  it  for  deposit  in  any  other 
State,  Territory  or  nation  according  to  the  provisions  of  the  preced- 
ing section,  shall  be  surrendered  by  said  State  treasurer,  or  on  his 
order,  to  the  association  depositing  same,  upon  filing  with  him  the 
affidavit  of  the  president  and  secretary  thereof,  stating  the  reasons 
for  desiring  to  withdraw  such  securities,  and  such  securities  shall 
not  be  used  for  any  purpose  other  than  that  stated  in  the  affidavit: 
Provided,  that  when  said  association  is  dissolved  according  to  the 
provisions  of  its  charter,  and  ceases  to  do  business,  all  securities 
deposited  by  it  shall  be  returned  to  it  upon  furnishing  said  State 
treasurer  with  satisfactory  evidence  of  the  fact  of  its  dissolution. 
Bonds  or  stocks  deposited  with  said  State  treasurer,  or  trust  com- 
pany, as  aforesaid,  shall,  if  deemed  advisable  by  the  association,  be 
surrendered  to  the  association  depositing  same,  for  the  purpose  of 
being  converted  into  cash  and  loaned  on  real  estate. 

Acts_i89o -l,  §2395.  Deposits  by  associations  organized  in  other  States,  and  other 
requisites  for  doing  business.  No  building  and  loan  association  or- 
ganized under  the  laws  of  any  other  State,  Territory  or  foreign 
government  shall  do  business  in  this  State  unless  said  association 
shall  deposit,  and  continually  thereafter  keep  deposited,  in  trust  for 
all  of  its  members  and  creditors,  with  some  responsible  trust  com- 
pany, or  with  the  State  treasurer  of  this  or  some  other  State  of  the 
United  States,  seventy- five  per  cent,  of  all  its  securities;  all  of  the 
personal  obligations  of  its  members  taken  in  the  ordinary  course  of 
business  of  such  association  and,  secured  by  first  mortgages  on  real 
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estate;  seventy-five  per  cent,  of  all  dividends  and  interest  which 
may  accrue  on  securities  held  in  trust,  as  aforesaid,  by  the  trust 
company  or  the  State,  as  provided  for  herein.  All  dues  or  monthly 
payments  which  may  become  payable  on  stock  pledged  as  security 
for  loans,  the  mortgages  for  which  are  on  deposit  in  accordance 
with  the  provisions  of  this  Article,  may  be  collected  and  retained 
by  the  association  depositing  such  securities  or  mortgages.  Any 
securities  on  deposit,  of  said  building  and  loan  association  in  this 
State,  if  the  amount  of  said  securities  so  deposited  is  less  than  all 
of  its  securities,  may,  from  time  to  time,  be  drawn,  if  others  of 
equal  value  are  substituted  therefor.  Every  building  and  loan  asso- 
ciation, organized  under  the  laws  of  any  State,  Territory  or  foreign 
government,  shall,  before  commencing  to  do  business  in  this  State — 

1.  File  with  the  secretary  of  this  State,  a  duly  authenticated  copy 
of  its  charter  or  articles  of  incorporation. 

2.  File  with  the  secretary  of  this  State  the  certificate  of  the 
proper  State  officer  of  another  State,  or  the  president  or  secretary  of 
some  responsible  trust  company,  certifying  that  it  has  on  deposit 
seventy-five  per  cent,  of  all  the  securities,  not  less  than  twenty-five 
thousand  dollars,  of  the  kind  and  amount  required  by  the  laws  of 
such  other  State,  taken  in  the  regular  course  of  business,  in  trust 
for  all  the  members  and  creditors  of  such  building  and  loan 
association. 

3.  File  with  the  secretary  of  this  State  a  duly  authenticated  copy 
of  a  resolution  adopted  by  the  board  of  directors  of  such  association, 
stipulating  and  agreeing,  that  if  any  legal  process  affecting  such 
association  be  served  on  said  secretary  of  State,  and  a  copy  thereof 
be  mailed,  postage  prepaid  by  the  party  procuring  the  issuing  of  the 
same,  or  his  attorney,  to  said  association,  addressed  to  its  home 
office,  then  such  service  and  mailing  of  such  process  shall  have  the 
same  effect  as  personal  service  on  said  association  in  this  State. 

4.  Pay  the  secretary  of  this  State  fifty  dollars  as  fees  for  filing 
the  papers  mentioned  in  this  section. 

§2396.  Process  against  foreign  companies.  When  process  against  or  Acts  1890-1, 
affecting  any  foreign  building  and  loan  association  is  served  on  the 
secretary  of  State,  the  same  shall  be  by  duplicate  copies,  one  of 
which  shall  be  filed  in  the  office  of  said  secretary  of  State,  and  the 
other  by  him  immediately  mailed,  postage  prepaid,  to  the  home 
office  of  said  association.  The  word  "  process  "  in  this  Article  shall 
include  any  writ,  summons,  complaint,  declaration  or  order,  whereby 
an  action,  suit  or  proceeding  shall  be  commenced,  or  which  shall  be 
issued  in  or  upon  any  action,  suit  or  proceeding  at  law,  or  in  equity 
authorized  by  law  in  this  State.  Thirty  days  time  shall  be  allowed 
to  answer  in  any  action,  suit  or  proceeding. 
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§2397.  Reciprocity .  When,  by  the  laws  of  any  other  State,  Terri- 
tory, or  nation,  any  taxes,  fines,  penalties,  license  fees,  deposits  of 
money  or  securities,  or  other  obligations  or  prohibitions  are  imposed 
on  building  and  loan  associations  of  this  State,  doing  business  in 
such  other  State,  Territory  or  nation,  or  upon  their  agents  therein, 
so  long  as  such  laws  continue  of  force,  the  same  obligations  or  pro- 
hibitions of  whatever  kind  shall  be  imposed  upon  all  building  and 
loan  associations  of  such  other  State,  Territory  or  nation,  doing  busi- 
ness in  this  State,  and  upon  their  agents  here. 

^pCti768901'  §2398.  What  "building  and  loan  association"  includes.  The  name 
"building  and  loan  association,"  as  used  in  this  Article,  shall  in- 
clude all  corporations,  societies,  or  organizations  or  associations  doing 
a  savings  and  loan  or  investment  business,  on  the  building  society 
plan,  viz.,  loaning  its  funds  to  its  members,  whether  issuing  certifi- 
cates of  stock  which  mature  at  a  time  fixed  in  advance  or  not. 

§2399.  Solicitation  of  stock  subscriptions,  etc.,  in  foreign  companies. 
No  officer,  director,  or  agent  of  any  foreign  building  and  loan  associa- 
tion shall,  in  this  State,  solicit  subscriptions  to  the  stock  of  such 
association,  or  sell  or  issue,  or  knowingly  cause  to  be  sold  or  issued, 
to  a  resident  of  this  State,  any  stock  of  an  association  while  said  as- 
sociation has  not  on  deposit,  as  required  by  section  2395,  seventy-five 
per  cent,  of  all  its  securities,  or  before  said  association  has  complied 
with  all  the  provisions  of  this  Article.  Any  violation  thereof  shall 
be  deemed  a  misdemeanor. 

Actsn.89o-i,  §2400.  Sale  of  stock  of  home  company  to  non-residents.  No  officer, 
director,  or  agent  of  any  building  and  loan  association  incorporated 
under  the  laws  of  this  State  shall  sell,  issue,  or  knowingly  cause  to 
be  sold  or  issued,  to  any  person  not  a  resident  of  the  State  in  which 
the  home  office  of  said  company  is  located,  any  stock  of  said  associa- 
tion while  said  association  does  not  have  on  deposit,  as  required  by 
section  2393,  seventy-five  per  cent,  of  all  the  securities  of  said  asso- 
ciation taken  in  the  regular  course  of  business.  Any  violation  hereof 
shall  be  deemed  a  misdemeanor. 

§2401.  Fines,  etc.,  not  usurious.  No  fines,  interest  or  premiums 
paid  on  loans  in  any  building  and  loan  association  shall  be  deemed 
usurious,  and  the  same  may  be  collected  as  debts  of  like  amount 
are  now  collected  by  law  in  this  State,  and  according  to  the  terms 
and  stipulations  of  the  agreement  between  the  association  and  the 
borrower. 

§2402.  Annual  statements.  Every  building  and  loan  association 
governed  by  this  Article  shall  file  with  the  treasurer  of  this  State 
annually,  within  sixty  days  after  the  expiration  of  its  fiscal  year, 
a  statement  of  its  assets  and  liabilities  at  the  end  of  said  fiscal 
year;  such  report  shall  be  filed  under  oath  by  the  president  and 
secretary,  or  by  three  of  the  directors  of  the  association.      Such 
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association  shall  pay  to  the  State  treasurer  ten  dollars  on  filing  such 
report.  If  any  such  association  shall  willfully  fail  to  furnish 
to  the  State  treasurer  any  report  required  by  this  Article  at  the 
time  so  required,  it  shall,  in  the  discretion  of  a  court  of  compe- 
tent jurisdiction,  forfeit  the  sum  of  twenty-five  dollars  per  day  for 
every  day  such  report  shall  be  delayed  or  withheld,  and  the  State 
treasurer  may  maintain  an  action  in  his  name  of  office  to  recover 
such  penalty  and  the  same  shall  be  paid  into  the  treasury  of  the 
State. 

§2403.  Annual  fees.  Every  association  depositing  securities  with  ^f*^90"1' 
the  State  treasurer  shall  annually  pay  to  said  treasurer  a  fee  of 
fifty  dollars.  Wherever  in  this  Article  it  is  provided  for  a  deposit 
with  the  State  treasurer  or  trust  company,  such  deposit  may  like- 
wise be  made  with  any  one  of  the  legally  authorized  State  deposi- 
tories. 

§2404.  Bonds  of  officers.  All  officers  of  any  building  and  loan 
association  governed  by  this  Article  and  doing  business  in  this  State, 
who  handle  or  have  the  custody  of  any  of  the  funds  of  such  associa- 
tion, shall  give  sufficient  bonds  for  the  faithful  performance  of  their 
duties  as  the  board  of  directors  may  require,  and  no  such  officer  shall 
be  deemed  qualified  to  enter  upon  the  duties  of  his  office  until  his 
bond  is  approved  by  the  board  of  directors  with  whom  such  bond 
shall  be  filed.  The  penalty  for  a  failure  of  any  association  to  file 
and  maintain  the  bonds  or  policy  as  required  by  the  provisions  of 
this  section,  shall  be  a  fine  of  one  hundred  dollars  for  each  day 
such  association  transacts  business  after  such  bond  has  become 
due  under  the  provisions  of  this  Article.  Said  bond  or  policy  shall 
be  held  in  trust  for  the  benefit  and  protection  of  the  members  of 
such  association,  and  shall  be  enforceable  by  any  member,  whenever 
cause  of  action  shall  accrue  thereon. 

§2405.  Not  to  apply  to  associations  ceasing  to  do  interstate  business.  Acts  1893, 
The  provisions  of  this  Article  shall  not  apply  to  building  and  loan 
associations,  or  other  associations  of  like  character,  which  cease  to  do 
interstate  business,  and,  upon  satisfactory  evidence  being  produced 
to  the  State  treasurer  that  such  building  and  loan  associations  have 
ceased  to  do  business  outside  of  this  State,  he  shall  not  demand  the 
special  tax  on  said  associations  so  long  as  they  cease  to  do  business 
out  of  this  State;  but  this  shall  not  be  construed  as  relieving  said 
association  from  paying  the  same  license  or  tax  required  of  other 
associations  doing  business  in  this  State. 

§2406.  Building  and  loan  associations,  how  licensed.     The  fees  re-  Acts^i894, 
quired  by  this  Article  to  be  paid  by  building  and  loan  associations, 
when  paid,  shall  operate  as  a  license  to  such  associations  to  carry  on 
business  in  the  State  of  Georgia,  and  shall  be  in  lieu  of  any  and  all 
licenses  or  fees,  whether  State,  county,  or  municipal,  to  be  exacted 
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of  such  associations  for  doing  business  in  this  State,  except  a  busi- 
ness license  by  the  town  or  city  in  which  the  principal  office  of  any 
such  association  is  located:  Provided,  that  this  shall  not  be  con- 
strued to  exempt  such  associations  from  liability  for  such  ad  valorem 
tax  on  their  capital  stock  as  may  now  be  required  by  law  to  be  paid 
to  the  State  and  county  in  the  county  of  their  domicile,  or  on  any 
real  and  personal  property  other  than  their  capital  stock  held  and 
owned  by  such  associations. 


SECTION  8. 

WATER-WORKS    COMPANIES. 

Actsi889,  §2407.  Rights  conferred  on  corporations  operating  water-works.  Cor- 
porations, companies,  partnerships  or  individuals,  constructing, 
owning,  operating  or  carrying  on  water-works  in  this  State,  shall 
have  the  right,  power,  privilege  and  authority  to  lease,  purchase  or 
condemn  land,  receive  donations,  grants,  easements  or  other  uses 
of  land  for  the  purpose  of  constructing  and  carrying  on  water-works 
in  this  State. 

$4657.  §2408.  Assessors  to  condemn  rights  of  way  or  sites.     In  the  event  any 

of  the  above-recited  corporations  or  individuals  do  not  procure  from 
the  owners  thereof,  by  contract,  title  to  the  land  necessary  or  proper 
for  the  construction  and  successful  operation  of  water-works,  and 
the  parties  cannot  agree  upon  the  damage  done,  the  same  shall  be 
assessed  as  provided  in  this  Code. 

$683.  §2409.   Consent  of  city.     None  of   the  provisions  of   the  two   pre- 

ceding sections  shall  become  operative  until  after  the  said  corpora- 
tion, company  or  individual  shall  have  bona  fide  entered  into  a 
contract  with  the  proper  authorities  of  some  incorporated  city  or 
village  of  this  State,  for  supplying  water  for  public  purposes. 
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THIRD  TITLE. 

Of  Domestic  Relations. 


CHAPTER  1. 

OF    HUSBAND    AND    WIFE. 


ARTICLE   1. 

OF    MARRIAGE    AND    DIVORCE. 


SECTION  1. 

MARRIAGE,    HOW    AND    BY    WHOM    CONTRACTED. 

§2410.  (1697.)  Restraints  of  marriage.  Marriage  is  encouraged  by  ^jg8^1' 
the  law,  and  every  effort  to  restrain  or  discourage  marriage  by  con- 
tract, condition,  limitation  or  otherwise,  is  invalid  and  void.  Pro- 
hibiting marriage  to  a  particular  person  or  persons,  or  before  a 
certain  reasonable  age,  or  other  prudential  provision  looking  only 
to  the  interest  of  the  person  to  be  benefited,  and  not  in  general 
restraint  of  marriage,  will  be  allowed  and  held  valid. 

Section  cited,  and  the  marriage  of  plaintiff  and  defendant  prevented  further 
prosecution  of  action  by  the  attorney  for  his  fees :  63  Ga.  630.  No  abate- 
ment of  the  right  to  sue  because  the  widow  married  the  second  time  after  she 
had  sued  for  homicide  of  her  first  husband :  57  Ga.  279. 

Apprenticeship  of  female  not  void  when  she  becomes  eighteen  years  old,  as 
being  in  restraint  of  marriage :  65  Ga.  400. 

§2411.  (1698.)  Essentials  of  marriage.  To  constitute  a  valid  mar- 
riage in  this  State  there  must  be — 

1.  Parties  able  to  contract. 

Section  cited,  and  previous  marriage  undissolved  avoids  the  second  attempt 
at:  62  Ga.  411,  412.  Parties  unable  to  contract  generally  can  contract  for 
marriage,  and  although  may  be  liable  to  prosecution  for  bigamy,  still  the 
offspring  would  not  be  bastards :  20  Ga.  702. 

2.  An  actual  contract. 

Contracting,  not  cohabiting,  makes  marriage :  84  Ga.  466. 
Such  contracting,  however,  may  be  by  mere  agreement  to  live  together  as 
man  and  wife :  84  Ga.  445. 
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3.  Consummation  according  to  law. 

As  to  marriage  without  license  or  publication  of  banns,  by  contract,  cohabi- 
tation, etc. :  30  Ga.  173  ;  64/662. 

"Consummation  according  to  law,"  meant  "consummation  under  license, 
or  after  publication  of  banns,"  until  December  14th,  1863:  84  Ga.  445. 

§2412.  (1699.)  Who  is  able  to  contract.  To  be  able  to  contract 
marriage,  a  person  must  be  of  sound  mind;  if  a  male,  at  least  seven- 
teen years  of  age,  and  if  a  female,  at  least  fourteen  years,  and 
laboring  under  neither  of  the  following  disabilities,  viz.: 

Marriage  of  female  minor  over  fourteen  years  old,  valid  although  parents 
do  not  consent :  68  Ga.  803. 

Widow  of  one  insane  at  marriage  not  entitled  to  year's  support:  73  Ga.  784. 

Marriage  before  age  of  consent,  ratified  by  cohabitation  after  ;  subject  fully 
discussed :  84  Ga.  440. 

1.  Previous  marriage  undissolved. 

2.  Nearness  of  relationship  by  blood  or  marriage,  as  hereinafter 
explained. 

3.  Impotency. 

Section  cited  and  construed :  62  Ga.  412. 

§2413.  (1700.)  Prohibited  degrees.  Marriages  between  persons  re- 
lated by  affinity  in  the  following  manner  are  prohibited,  viz.:  A 
man  shall  not  marry  his  stepmother,  or  mother-in-law,  or  daughter- 
in-law,  or  stepdaughter,  or  granddaughter  of  his  wife.  A  woman 
shall  not  marry  her  corresponding  relatives.  Marriages  within  the 
degrees  prohibited  by  this  section  are  incestuous. 

$2426(4).  §2414.  (1701.)  Consent.  To  constitute  an  actual  contract  of  mar- 
riage, the  parties  must  be  consenting  thereto  voluntarily,  and  with- 
out any  fraud  practiced  upon  either.  Drunkenness  at  the  time  of 
marriage,  brought  about  by  art  or  contrivance  to  induce  consent, 
shall  be  held  a  fraud. 

$$24io,3io8.  §2415.  (8182.)  Marriage  brokerage  bonds.  The  policy  of  the  law 
being  opposed  equally  to  restrictions  on  marriage,  and  to  marriages 
not  the  result  of  free  choice,  all  contracts  or  bonds  made  with  a  view 
to  trammel  or  to  force  marriage,  are  deemed  fraudulent  and  void. 

$2498.  §2416.    (1702.)    Void  marriages.     Marriages  of   persons  unable  to 

contract,  or  unwilling  to  contract,  or  fraudulently  induced  to  con- 
tract, are  void.  The  issue  of  such  marriages,  before  they  are 
annulled  and  declared  void  by  a  competent  court,  are  legitimate. 
In  the  latter  two  cases,  however,  a  subsequent  consent  and  ratifica- 
tion of  the  marriage,  freely  and  voluntarily  made,  accompanied  by 
cohabitation  as  husband  and  wife,  shall  render  valid  the  marriage. 

Consent  and  ratification  of  legislature  may  legitimate  bastards:  8  Ga.  210. 
Not  void  unless  declared  to  be  so:  20  Ga.  702.  Second  marriage  of  wife  after 
husband   absent  for   nineteen   years,  issue   of  such  legitimate:  34  Ga.   408. 
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Policy  of  insurance,  when  void  by  reason  of  illegal  marriage:  41  Ga.  338. 
Estoppel  as  to  the  husband  denying  that  the  woman  was  his  legal  wife  on  her 
applying  for  alimony:  60  Ga.  204.  One  holding  real  estate  in  possession  as 
heir  of  his  deceased  wife,  ejectment  was  the  remedy  to  test  his  right:  62 
Ga.  412.     Statutory  requirements  not  complied  with  do  not  avoid :  30  Ga.  173. 

Marriage  with  person  of  unsound  mind,  void  ab  initio;  widow  not  entitled 
to  year's  support:  73  Ga.  784. 

Marriage  before  age  of  consent,  ratified  by  cohabitation  after ;  subject  fully 
discussed :  84  Ga.  440. 

§2417.   (1703.)  Licenses,  how  granted.     Marriage  licenses  shall  ^QASobh2d2. 
granted  by  the  ordinaries,  or  their  deputies,  of  the  several  counties  ^ohb?282. 
where  the  female  to  be  married  resides,  if  resident  in  this  State,  ^fol851"2' 
directed  to  any  judge,  justice  of  the  peace,  or  minister  of  the  gospel, 
authorizing  the  marriage  of  the  persons  therein  named,  and  requiring 
such  judge,  justice,  or  minister  to  return  the  said  license  to  the 
ordinary,  with  his  certificate  thereon  as  to  the  fact  and  date  of  the 
marriage,  which  license,  with  the  return  thereon,  shall  be  recorded 
by  the  ordinary,  in  a  book  kept  by  him  for  that  purpose. 

Who  may  grant.  Ordinary  cannot  issue  in  blank  to  be  filled  in  and  dis- 
posed of,  nor  recover  fee  for  same :  69  Ga.  754. 

As  to  marriage  without  license,  etc.,  by  contract,  cohabitation,  etc.:  30 
Ga.  173 ;  64/662. 

§2418.  (1704.)  Return  of  marriage  banns.  If  any  judge,  justice  or 
minister  shall  connect  in  marriage  persons  whose  banns  have  been 
published,  such  judge,  justice  or  minister  shall  certify  the  fact  to 
the  ordinary  of  the  county  where  such  banns  were  published,  who 
shall  record  the  same  in  the  same  book  with  marriage  licenses. 

§2419.  (1705.)  Consent  of  parents.  It  shall  be  the  duty  of  the 
ordinary  and  his  deputy  to  inquire  as  to  the  ages  of  all  persons  for 
whom  marriage  licenses  are  asked,  and  if  there  be  any  ground  of 
suspicion  that  the  female  is  a  minor  under  the  age  of  eighteen  years, 
such  ordinary  and  his  deputy  shall  refuse  to  grant  the  license  until 
the  written  consent  of  the  parent  or  guardian,  if  any,  controlling 
such  minor  shall  be  produced  and  filed  in  his  office;  and  any  or- 
dinary who,  by  himself  or  deputy,  shall  knowingly  grant  such 
license  without  such  consent,  or  without  proper  precaution  in  in- 
quiring as  to  the  fact  of  minority,  or  for  the  marriage  of  a  female 
to  his  knowledge  domiciled  in  another  county,  shall  forfeit  the  sum 
of  five  hundred  dollars  for  every  such  act,  to  be  recovered  at  the 
suit  of  the  clerk  of  the  superior  court,  and  added  to  the  educational 
fund  of  the  county. 

Duty  not  wholly  ministerial :  69  Ga.  754. 

§2420.  (1706.)  Penalty  on  person  officiating.  Any  judge,  justice  or 
minister  who  shall  join  in  marriage  any  couple  without  such  license, 
or  the  publication  of  banns,  shall   forfeit  the  sum  of  five  hundred 
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dollars,  to  be  recovered  and  appropriated  as  set  forth  in  the  fore- 
going paragraph. 

Notwithstanding  directs  a  license  to  issue  and  imposes  a  penalty  for  failure, 
yet  a  marriage  without  is  not  void :  30  Ga.  173.     See  64  Ga.  662. 

§2421.  (1707.)  Jewish  marriages.  Upon  request,  the  ordinary  may 
direct  the  marriage  license  to  any  Jewish  minister,  or  other  person 
of  any  religious  society  or  sect,  authorized  by  the  rules  of  such 
society  to  perform  the  marriage  ceremony,  who  shall  make  return 
thereon  as  before  required. 

§2422.  (1708.)  Amalgamation  prohibited.  The  marriage  relation 
between  white  persons  and  persons  of  African  descent  is  forever 
prohibited,  and  such  marriages  shall  be  null  and  void. 

Where  the  husband  was  estopped  under  the  circumstances  from  setting 
this  up :  60  Ga.  204.  This  section  held  not  in  conflict  with  the  clause  of  the 
constitution  declaring  that  the  social  status  of  the  citizen  shall  never  be  the 
subject  of  legislation:  39  Ga.  321. 

§2423.  (1709.)  Want  of  authority  in  minister  or  justice .  A  marriage 
valid  in  other  respects,  and  supposed  by  the  parties  to  be  valid,  shall 
not  be  affected  by  want  of  authority  in  the  minister  or  justice  to 
solemnize  the  same;  nor  shall  such  objection  be  heard  from  one 
party  who  has  fraudulently  induced  the  other  to  believe  that  the 
marriage  was  legal. 

Proof  of  previous  marriage  where  bigamy  charged,  without  proof  of  license, 
or  that  the  person  officiating  was  an  ordained  minister:  50  Ga.  151. 

§2424.  (1710.)  Marriage  in  another  State.  All  marriages  solem- 
nized in  another  State  by  parties  intending  at  the  time  to  reside  in 
this  State  shall  have  the  same  legal  consequences  and  effect  as  if 
solemnized  in  this  State.  Parties  residing  in  this  State  cannot 
evade  any  of  the  provisions  of  its  laws  as  to  marriage  by  going  into 
another  State  for  the  solemnization  of  the  marriage  ceremony. 

See  also  notes  to  section  8. 

General  Note. — Statements  in  regard  to  daughter's  property,  not  made 
by  the  father  to  induce  marriage,  do  not  bind  him  :  24  Ga.  155-161.  Lex  loci 
governs  as  to  questions  of,  when  :  34  Ga.  407. 


SECTION  2. 

OF    DIVORCES,    AND    HOW    OBTAINED. 

Aetouw,        §2425.   (§1711.)    Total  and  partial,  how  granted.     Divorces  may  be 
itms  58(57'  grafted  by  the  superior  court,  and  shall  be  of  two  kinds — total,  or 
from  bed  and  board.     The  concurrent  verdict  of  two  juries,  at  dif- 
ferent terms  of  the  court,  shall  be  necessary  to  a  total  divorce.     A 
divorce  from  bed  and  board  may  be  granted  on  the  verdict  of  one 
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Divorce  from  bed  and  board  formerly  required  only  one  jury :  16  Ga.  81. 
Party  dissatisfied  with  the  first  verdict  may  move  for  a  new  trial :  31  Ga.  625. 
Where  court  had  no  jurisdiction  of  a  divorce,  neither  of  the  parties  living  or 
having  property  in  the  State:  25  Ga.  473.  In  a  suit  for  divorce,  the  wife  may 
charge  her  husband  for  counsel  fees  without  his  consent:  30  Ga.  81.  When 
an  order  for  alimony  and  counsel  fees  for  the  wife  should  have  been  reduced  in 
amount :  23  Ga.  286. 

§2426.   (1712.)    Grounds  for  total  divorce.     The  following  grounds  Aqq^%2& 
shall  be  sufficient  to  authorize  the  granting  of  a  total  divorce: 

1 .  Intermarriage  by  persons  within  the  prohibited  degrees  of  con- 
sanguinity and  affinity. 

2.  Mental  incapacity  at  the  time  of  the  marriage. 

Is  a  ground  for  divorce ;  and  as  to  proceedings  to  declare  the  marriage  a 
nullity  on  this  ground :  27  Ga.  102. 

3.  Impotency  at  the  time  of  the  marriage. 

4.  Force,  menaces,  duress,  or  fraud,  in  obtaining  the  marriage.  ^2414- 

5.  Pregnancy  of  the  wife,  at  the  time  of  the  marriage,  unknown  $2493- 
to  the  husband. 

Alimony  in  such  cases  allowed :  18  Ga.  273.  Where  the  wife  guilty  of  im- 
moral conduct :  15  Ga.  98. 

6.  Adultery  in  either  of  the  parties  after  marriage. 

Husband  cannot  prove  the  wife's  adultery :  46  Ga.  308.  Where  the  woman 
could  not  testify  to  enforce  a  contract  when  a  party  to  adultery :  56  Ga.  60. 

7.  Willful  and  continued  desertion  by  either  of  the  parties  for  the 
term  of  three  years. 

Evidence  that  it  was  not  willful,  and  plaintiff  consenting  thereto,  admis- 
sible for  defendant:  29  Ga.  281.  Husband  witness  against  the  wife  under  this 
section,  except  as  to  facts  derived  from  the  confidential  relation :  41  Ga.  613. 

Statute  of  limitations  not  applicable  to  accrual  of  right  to  divorce  here- 
under :  67  Ga.  92. 

For  wife  to  deny  husband  his  conjugal  rights  is  desertion  ;  continued  three 
years,  it  authorizes  divorce:  89  Ga.  471. 

8.  The  conviction  of  either  party  for  an  offense  involving  moral 
turpitude,  and  under  which  he  or  she  is  sentenced  to  imprisonment 
in  the  penitentiary  for  the  term  of  two  years  or  longer. 

General  Note. — Grounds  for  total  divorce  in  Georgia  are  as  at  common  law, 
viz.,  precontract,  consanguinity,  affinity,  and  corporeal  infirmity;  and  same 
as  at  common  law  for  partial  divorce,  viz.,  adultery  and  cruel  treatment: 
2  Ga.  191. 

§2427.   (1713.)  Discretionary  grounds.     In  case  of  cruel  treatment  AcobK°226. 
or  habitual  intoxication  by  either  party,  the  jury,  in  their  discre- 
tion, may  grant  either  a  total  or  partial  divorce. 

Act  of  1850  was  not  retroactive,  and  as  to  condonation  of  cruelty  by  the 
wife:  24  Ga.  238.     Divorce  applied  for  by  the  husband  because  his  wife  at- 
tempted to  poison  him,  when  not  condoned,  and  she  may  recriminate  his 
adultery:  29  Ga.  718-722.    Definitions  of  cruelty,  alimony,  and  condonation: 
15 
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36  Ga.  286,  317.  "When  condonation  will  not  prevent  a  divorce  for  cruelty:  41 
Ga.  47.     Cruel  treatment  defined :  31  Ga.  634. 

Drunkenness  must  be  habitual:  67  Ga.  771. 

Refusal  of  husband  to  support  wife,  and  various  acts,  other  than  personal 
violence,  considered  as  authorizing  divorce:  67  Ga.  771. 

Cruel  treatment  considered  at  length  and  in  detail,  and  defined :  67  Ga.  771. 

Mental  anguish  and  wounded  feelings,  aggravated  by  insults  and  n«glect, 
are  as  much  cruel  treatment  as  blows:  76  Ga.  319. 

Acobb5^c  §2428.  (1714.)  Grounds  for  partial  divorce.  Divorces  from  bed 
and  board  may  be  granted  on  any  ground  which  was  held  sufficient 
in  the  English  courts  prior  to  May  4th,  1784. 

As  at  common  law :  2  Ga.  191-205.  Under  old  Constitution  two  verdicts  not 
necessary:  16  Ga.  81. 

Acti85o,         S2429.   (1715.)    Condonation,  collusion,  etc.     If  the  adultery,  deser- 

Cobb,  226.     .  c  V  '  ...  .  i 

tion,  cruel  treatment,  or  intoxication  complained  of  shall  have 
been  occasioned  by  the  collusion  of  the  parties,  and  with  the  inten- 
tion of  causing  a  divorce,  or  if  the  party  complaining  was  con- 
senting thereto,  or  if  both  parties  have  been  guilty  of  like  conduct, 
or  if  there  has  been  a  voluntary  condonation  and  cohabitation  sub- 
sequent to  the  acts  complained  of,  and  with  notice  thereof,  then 
no  divorce  shall  be  granted;  and  in  all  cases,  the  party  sued  may 
plead  in  defense  the  conduct  of  the  party  suing,  and  the  jury  may, 
on  examination  of  the  whole  case,  refuse  a  divorce. 

Condonation  of  cruel  treatment  by  the  wife:  24  Ga.  238.  Condonation  by 
the  wife  of  cruel  treatment,  upon  a  condition  broken  by  the  husband,  does  not 
prevent  her  from  obtaining  a  divorce:  41  Ga.  46.  When  condonation  not 
made  out  by  the  acts  of  the  husband,  and  when  the  wife  may  recriminate  his 
adultery  to  the  charge  of  cruelty:  29  Ga.  718-722.  What  is  condonation,  and 
what  is  legal  cruelty,  and  where  condonation  not  to  be  presumed  readily  as 
against  the  wife:  36  Ga.  318,  286.     "  Like  conduct"  :  31  Ga.  634,  635. 

How  far  jury  may  consider  lapse  of  time  between  accrual  of  right  and  suit 
for  divorce :  67  Ga.  92. 

Where  wife  voluntarily  cohabits  with  husband  after  acts  of  cruelty,  it 
amounts  to  condonation  :  69  Ga.  576. 

Divorce  not  granted  for  adultery  where  voluntary  condonation  with  notice, 
and  cohabitation :  91  Ga.  551. 

§2430.  (1716.)  Confessions  of  party.  The  confessions  of  a  party 
to  acts  of  adultery  or  cruel  treatment  should  be  received  with  great 
caution,  and  if  unsupported  by  corroborating  circumstances,  and 
made  with  a  view  to  be  evidence  in  the  cause,  should  not  be  deemed 
sufficient  to  grant  a  divorce. 

Total  divorce  not  granted  on  the  confession  alone  of  the  defendant:  24 
Ga.  239.  Confession  of  parties  against  themselves,  evidence,  if  no  suspicion  of 
fraud  or  collusion  :  29  Ga.  718.  Confessions  of  respondent  as  to  adultery  since 
marriage,  uncorroborated,  will  not  authorize  a  divorce:  53  Ga.  661. 

Acts  1803,        82431.  Petitioner  to  be  a  resident.     No   court  in   this  State  shall 

p.  100. 

$5ww.         grant  divorce  of  any  character  to  any  person  who  has  not  been  a 
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bona  fide  resident  of  the  State  twelve  months  before  the  filing  of  the 
application  for  divorce. 

§2432.  (1717.)  Proceedings.  The  action  for  divorce  shall  be  by -^JJJ0!^ 
petition  and  process,  as  in  ordinary  suits,  filed  and  served  as  in 
other  cases,  unless  the  defendant  be  non-resident  of  this  State,  when 
service  shall  be  perfected  as  prescribed  in  this  Code  in  causes  in 
equity.  The  same  rules  of  pleading  shall  obtain  as  in  other  causes 
at  law. 

When  no  sufficient  evidence  to  justify  publication  as  in  equity  as  to  non- 
resident defendants :  27  Ga.  466.  Non-resident  defendants  served  by  publica- 
tion and  appearing  by  attorney,  jurisdiction  is  complete :  31  Ga.  223.  A  minor 
who  is  a  married  woman  can  sue  for  a  divorce :  49  Ga.  378. 

§2433.  (1718.)  Respondent  may  ask  a  divorce,  when.  When  a  libel  Acts  1863-4, 
for  divorce  is  instituted,  the  respondent  may,  in  his  or  her  plea  and 
answer,  recriminate,  and  ask  a  divorce  in  his  or  her  favor ;  and  if 
on  the  trial  the  jury  believe  such  party  is  entitled  to  divorce  in- 
stead of  the  libelant,  they  may  so  find  upon  legal  proof,  so  as  to 
avoid  the  necessity  of  a  cross-action. 

To  libel  on  the  ground  of  cruelty,  wife  may  recriminate  the  adultery  of 
husband:  29  Ga.  718.  Plaintiff  failing  to  make  out  a  case,  respondent  may 
proceed  to  introduce  evidence  to  support  his  allegations  for  a  divorce  under 
this  section  :  54  Ga.  527. 

82434.   (1719.)   Libelant  cannot  dismiss,   when.     If  one  verdict   is  Acts  1863-4, 
.  .        •  .      .         .     p-45- 

found  in  favor  of  the  respondent,  the  libelant  cannot  dismiss  his 

or  her  suit  without  the  consent  of  the  opposite  party. 

§2435.  (1720.)  Schedule.  In  all  suits  for  divorce,  the  party  ap-  Act  1806, 
plying  shall  render  a  schedule,  on  oath,  of  the  property  owned  or  pos-  A(?t^°^2 
sessed  by  the  parties  at  the  time  of  the  application — or  at  the  time 
of  the  separation,  if  the  parties  have  separated — distinguishing  the 
separate  estate  of  the  wife,  if  there  be  any,  which  shall  be  filed  with 
the  petition,  or  pending  the  suit,  under  the  order  of  the  court.  The 
jury  rendering  the  final  verdict  in  the  cause  may  provide  permanent 
alimony  for  the  wife,  either  from  the  corpus  of  the  estate  or  other- 
wise, according  to  the  condition  of  the  husband  and  the  source  from 
which  the  property  came  into  the  coverture. 

Need  not  be  filed  in  an  application  for  a  partial  divorce:  16  Ga.  87. 
Property  set  forth  in  the  schedule  does  not  vest,  on  the  finding  of  the  jury  in 
favor  of  the  libelant,  in  the  issue  of  the  marriage  absolutely,  but  if  any 
creditors  they  have  the  first  claim:  20  Ga.  120.  Antenuptial  agreement, 
evidence  as  to  "source"  from  which  the  property  came:  36  Ga.  286.  Provi- 
sion as  to  permanent  alimony  construed:  36  Ga.  286.  Section  cited,  and  as 
to  what  description  of  city  lots  sufficient:  44  Ga.  437.  Property  bought  after 
schedule  filed  conveys  no  title  to  purchaser:  44  Ga.  444.  Husband  not  en- 
joined from  collecting  notes  pending  suit,  unless  it  is  obvious  the  fund  would 
be  in  peril :  59  Ga.  613.  Effect  of  verdict  for  total  divorce  in  favor  of  the 
wife  as  to  trust  property  is  not  to  vest  the  title  in  the  children :  58  Ga.  86. 


§§2436-2439       THIRD  TITLE.— CHAP.  1,  ART.  1,  SEC.  2.  228 

Of  divorces,  and  how  obtained. 

Second  verdict  of  divorce,  disallowing  alimony,  leaves  in  husband  the  title 
to  his  scheduled  property ;  86  Ga.  591. 

Decree,  as  a  judgment  in  rem,  can  only  operate  on  property  described  in 
pleadings:  94  Ga.  628,  449. 

§2436.  (1721.)  Transfer  pending  suit.  After  a  separation,  no 
transfer  by  the  husband  of  any  of  the  property,  except  bona  fide  in 
payment  of  pre-existing  debts,  shall  pass  the  title  so  as  to  avoid  the 
vesting  thereof,  according  to  the  final  verdict  of  the  jury  in  the 
cause. 

In  case  of  a  partial  divorce  no  lien  is  created  on  his  property  until  judg- 
ment rendered  :  16  Ga.  81.  Deeds  made  shortly  before  separation,  to  children 
of  former  marriage,  are  evidence  of  mala  fides  :  36  Ga.  286.  On  this  section 
as  to  transfers  of  property  by  the  husband,  negotiations  by  the  husband  and 
wife  as  to,  considered  merged  in  the  verdict:  44  Ga.  437.  Binding  effect  of 
verdict:  44  Ga.  437.  Section  cited;  and  a  valid  judgment  against  the  hus- 
band during  the  pendency  of  a  divorce  suit,  on  a  debt  before  separation,  is 
a  lien  on  the  property  set  apart  for  the  wife :  52  Ga.  389,  394. 

Husband  enjoined  from  alienating  property :  65  Ga.  193. 

Does  not  operate  in  favor  of  one  who  has  furnished  wife  supplies,  etc., 
but  only  to  secure  alimony  to  wife :  69  Ga.  392. 

This  restriction  contrary  to  public  policy,  and  not  extended  beyond  plain 
meaning  of  law :  69  Ga.  392. 

Husband  cannot  give  note  to  father's  administrator  for  barred  debt,  and 
defeat  alimony :  75  Ga.  633,  636. 

Property  continues  alienable  if  not  specifically  set  out  in  alimony  pro- 
ceedings :  89  Ga.  309. 

Only  so  much  of  tract  purchased  from  defendant  in  alimony  suit,  bound 
by  judgment,  as  was  specifically  subjected  therein:  94  Ga.  449. 

§2437.  (1722.)  Verdict  of  jury.  The  verdict  of  the  jury  shall 
specify  the  kind  of  divorce  granted,  and  the  disposition  to  be  made 
of  the  scheduled  property. 

Verdict  for  a  total  divorce  in  favor  of  the  wife  does  not  vest  trust  property 
in  the  children,  although  included  in  the  schedule:  58  Ga.  86. 

Second  verdict  of  divorce,  disallowing  alimony,  leaves  in  husband  the  title 
to  his  scheduled  property:  86  Ga.  591. 

Decree,  as  a  judgment  in  rem,  can  only  operate  on  property  described  in 
pleadings :  94  Ga.  628. 

Act  1802,         82438.   (3565.)    Verdict  for  total  divorce.     The  form  of  a  verdict  in 

Cobb,  224.         o  \  /  •/ 

$2425.  case  of  a  total  divorce  may  be  as  follows,  to  wit:  "We,  the  jury,  find 
that  sufficient  proofs  have  been  submitted  to  our  consideration  to 
authorize  a  total  divorce — that  is  to  say,  a  divorce  a  vinculo  matri- 
monii, upon  legal  principles,  between  the  parties  in  this  case." 

§2439.  (3566.)  Verdict  for  partial  divorce.  In  cases  of  a  partial 
divorce,  the  form  of  a  verdict  may  be  as  follows,  to  wit:  "We,  the 
jury,  find  that  sufficient  proofs  have  been  submitted  to  our  consid- 
eration to  authorize  a  partial  divorce  between  the  parties — that  is  to 
say,  a  divorce  a  mensa  et  thoro  upon  legal  principles.  That  the  plain- 
tiff shall  pay on  the day  of ,  to  the  defendant  during 
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her  natural  life,  the  sum  of dollars,  for  the  support  and  main- 
tenance of  the  issue  of  such  marriage  during  their  natural  lives." 

§2440.  No  verdict  by  default.     No  verdict  or  judgment  by  default  Act|61895' 
shall  ever  be  taken  in  a  suit  for  divorce,  but  the  allegations  in  the§5074- 
petition  must  be  established  by  evidence  before  the  juries. 

§2441.  (1723.)  New  trial.  New  trials  may  be  granted  from  ver- 
dicts on  applications  for  divorce,  as  in  other  cases. 

§2442.  (1724.)  Judgment  or  decree.  The  verdicts  of  juries  dispos- 
ing of  the  property  in  divorce  cases  shall  be  carried  into  effect  by  the 
courts,  by  entering  up  such  judgment  or  decree,  or  taking  such  other 
steps  usual  in  chancery  courts,  as  will  effectually  and  fully  execute 
the  same. 

As  to  judgments  in  these  cases:  62  Ga.  440. 

A  final  verdict  of  divorce  dissolves  marriage,  though  no  judgment  or  decree 
be  entered  thereon :  86  Ga.  591. 

82443.    (1725.)    Conscientious  scruples.      A  juror  having  conscien- Acti84o, 

.  s  v  '  ....  Cobb,  225. 

tious  scruples  as  to  granting  divorces,  is  incompetent  to  serve  on  such 
applications.  At  the  request  of  the  complainant,  the  court  may 
inquire  of  the  panel  touching  such  scruples. 

§2444.   (1726.)  Effect  of  total  divorce.     A  total  divorce  annuls  the  Acts  isoo, 
marriage  from  the  time  of  its  rendition,  except  it  be  for  a  cause  ren-i86i,p.62. 

$2493  2454. 

dering  the  marriage  void  originally;  but  in  no  case  of  divorce  shall 
the  issue  be  rendered  bastards,  except  in  cases  of  pregnancy  of  the 
wife  at  the  time  of  the  marriage. 

Does  not  make  the  children  bastards :  27  Ga.  109.  As  to  effect  of,  on  trust 
estates :  55  Ga.  506-520. 

§2445.    (1727.)  Disabilities,  how    determined.     When    a    divorce    is  $5868. 
granted,  the  jury  rendering  the   final  verdict  shall   determine  the 
rights  and  disabilities,  subject  to  the  revision  of  the  court. 

Disability  to  remarry  no  obstacle  to  remarrying  same  wife :  90  Ga.  482. 

§2446.  (3586  a. )  Name  changed  in  divorce  cases,  when.  In  all  divorce  Acts  1880-1, 
cases  now  pending,  or  hereafter  brought,  the  wife  may  pray  in  her 
pleadings  for  the  restoration  of  the  name  which  she  bore  at  the  time 
of  her  last  marriage,  and  in  the  event  a  total  divorce  shall  be  granted 
to  her  in  said  case,  the  judgment  or  decree  therein  rendered  shall 
specify  and  restore  to  her  the  name  so  prayed  for  in  her  pleadings. 

§2447.  (1728.)  Disabilities,  how  relieved.  When  any  person,  labor- Acts  1872, 
ing  under  disabilities  imposed  by  the  granting  of  a  divorce  by  the 
courts,  shall  desire  to  be  relieved  of  the  same,  such  person  shall  pe- 
tition the  superior  court  of  the  county  wherein  the  divorce  was 
granted,  in  which  petition  there  shall  be  stated  the  date  of  the  ap- 
plication for  the  divorce,  the  grounds  for  the  divorce,  and  the  sub- 
stance of  the  last  verdict,  which  petition  shall  be  filed  with  the  clerk 
of  the  superior  court  of  said  county,  and  notice  of  said  application 
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shall  be  published  for  sixty  days  before  the  first  day  of  the  term  of 
the  court  to  which  the  same  is  returnable,  in  a  newspaper  wherein 
the  legal  advertisements  of  the  ordinary  or  sheriff  of  such  county  are 
published,  and  where  and  when  the  same  is  to  be  heard;  and  if  the 
divorced  person  is  in  life  and  resides  in  the  county,  such  divorced 
person  shall  be  served  personally  with  a  notice  of  such  application 
twenty  days  before  the  first  term  of  the  court  to  which  the  same  is 
returnable. 
Actsi872,  §2448.  (1729.)  Application,  by  whom  resisted.  It  shall  and  may  be 
$2455.  lawful  for  the  divorced  person,  or  any  citizen  of  said  county,  to 
resist  the  application;  and  should  no  person  resist  the  same,  then 
the  solicitor-general  shall  represent  the  State,  with  full  power  to 
resist  the  same,  as  in  ordinary  divorce  cases. 
Acts  1872,  §2449.  (1730.)  Application,  when  and  how  tried.  Said  application 
1878-9, p. 5i.  shall  be  tried  at  the  first  term  of  the  court  by  a  jury,  selected  as 
juries  are  selected  for  the  trial  of  common  law  cases,  who  shall  hear 
all  the  facts,  and  if,  in  their  judgment,  the  interest  of  the  applicant 
or  of  society  demands  the  removal  of  such  disabilities,  the  jury 
shall  so  find,  and  the  party  relieved  shall  be  allowed  to  contract  a 
second  marriage,  as  though  no  marriage  had  ever  existed  between 
the  applicant  and  the  divorced  person. 

Verdict  of  divorce  in  1866,  will  not  authorize  the  guilty  party  to  marry 
again  without  proof  of  a  decree  of  court  authorizing  to  marry  :  62  Ga.  408. 

Acts  1872,        82450.   (1731.)  Rules  for  continuances.     All  the  statutes  and  rules 

p.  14.  °  .  . 

in  reference  to  continuances  in  other  cases  in  the  superior  court, 
shall  apply  to  the  applications  provided  for  in  the  three  preceding 
sections. 
Acobb?225.  §2451.  (1732.)  Effect  of  partial  divorce.  A  divorce  from  bed  and 
$2456.  board  authorizes  neither  party  to  marry;  and  if  a  sufficient  provision 
for  the  maintenance  of  the  wife  has  been  made  by  the  verdict  of  the 
jury,  the  husband  shall  not  be  liable  for  her  future  support.  The 
wife  shall  be  a  feme  sole  as  to  her  earnings  and  property,  as  well  as 
liberty,  after  a  divorce  from  bed  and  board. 

In  partial  divorce  there  is  no  lien  on  the  husband's  property  until  judgment 
rendered:  16  Ga.  81. 

25i6', '2375-'  §2452.  (1733.)  Custody  of  children.  In  all  cases  of  divorce  granted, 
the  party  not  in  default  shall  be  entitled  to  the  custody  of  the 
minor  children  of  the  marriage.  The  court,  however,  in  the  exer- 
cise of  a  sound  discretion,  may  look  into  all  the  circumstances,  and, 
after  hearing  both  parties,  make  a  different  disposition  of  the  chil- 
dren, withdrawing  them  from  the  custody  of  either  or  both  parties, 
and  placing  them,  if  necessary,  in  possession  of  guardians  appointed 
by  the  ordinary.  The  court  may  exercise  a  similar  discretion 
pending  the  libel  for  divorce. 
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See  notes  to  section  2453. 

Divorce  granted  to  neither  party,  court  cannot  make  final  disposition  of 
children :  92  Ga.  506. 

§2453.   (4024.)  Habeas  corpus  for  wife  or  child.     In  all  writs   of  Aq(^53'35 
habeas  corpus  sued  out  on  account  of  the  detention  of  a  wife  or  child,  ffx50^4321 
the  court,  on  hearing  all  the  facts,  may  exercise  its  discretion  as  to 
whom  the  custody  of  such  wife  or  child  shall  be  given,  and  shall 
have  power  to  give  such  custody  of  a  child  to  a  third  person. 

Court's  discretion  should  be  wide,  and  unless  abused  will  not  be  interfered 
with :  59  Ga.  557 ;  42/616 ;  39/174 ;  14/657 ;  34/253.  On  habeas  corpus  by  one 
holding  articles  of  apprenticeship  from  mother  of  a  colored  child,  the  child 
having  voluntarily  yielded  to  the  father,  the  court  should  not  interfere  with 
his  or  his  assignee's  custody  of  the  child :  45  Ga.  560,  561.  Where  ordinary 
had  right  to  determine  as  to  possession  of  child,  and  did  not  abuse  his  discre- 
tion :  66  Ga.  336. 

This  discretion  vested  in  trial  court,  not  reviewing  court :  34  Ga.  99 ;  68/650. 

Father  not  entitled  to  custody  of  child  as  matter  of  right :  68  Ga.  650. 

Discretion  not  interfered  with  unless  grossly  abused — contest  between 
father  and  mother  of  minor  female :  68  Ga.  803. 

Court  must  award  custody  of  child  to  one  having  legal  right  thereto,  unless 
special  circumstances  justify  other  action  :  76  Ga.  479. 

Court's  discretion  in  awarding  custody  of  child  is  guided  and  governed  by 
rules  of  law :  76  Ga.  479. 

§2454.   (1734.)  Renewed  cohabitation.     Parties  divorced  from  bed ^2444' 2471- 
and  board,  on  subsequent  reconciliation,  may  live  together  again  as 
husband  and  wife,  by  first  filing  in  the  office  of  the  ordinary  of  the 
county  where  the  divorce  was  granted,  their  written  agreement  to 
that  effect,  attested  by  the  ordinary. 

§2455.   (1735.)  Ex  parte   cases.     In   divorce   cases   proceeding   ea;$2448- 
parte,  it  is  the  duty  of  the  judge  to  see  that  the  grounds  are  legal, 
and  sustained  by  proof,  or  to  appoint  the  solicitor-general,  or  some 
other  attorney  of  the  court,  to  discharge  that  duty  for  him. 

Solicitor-general  may  introduce  evidence,  and  enter  fully  into  the  defense, 
but  is  not  entitled  to  fees :  36  Ga.  618. 

General  Note  on  Divorce. — Ne  exeat  at  the  instance  of  the  wife  pending  a 
libel  for  divorce,  and  her  affidavit  is  admissible :  8  Ga.  295.  After  divorce,  the 
wife  may  convey  trust  estate  to  the  husband,  trustee  being  party  to  the  pro- 
ceeding :  11  Ga.  379.  Contract  to  convey  property  in  consideration  of  the  dis- 
continuance of  suit  for,  when  not  enforced  at  the  instance  of  the  children : 
12  Ga.  201.  Duty  of  the  court  to  inquire  as  to  the  authority  for  bringing  the 
suit  at  wife's  instance,  when  suspicion  as  to  its  good  faith:  18  Ga.  316.  De- 
fendant may  show  that  suit  brought  for  divorce  without  the  wife's  consent, 
and  as  to  temporary  alimony :  19  Ga.  265.  Evidence  as  to  solicitude  of  wife 
while  attending  the  sick-bed  of  a  gentleman:  18  Ga.  696.  Amatory  letters 
written  by  one  to  the  wife  of  another :  18  Ga.  696.  Declarations  by  one  that 
he  had  criminal  intercourse  with  the  wife  of  another,  not  in  her  presence,  not 
admissible:  18  Ga.  696.  Husband's  ignorance  of  wife's  improper  conduct:  18 
Ga.  696.  Discharge  from  his  service  of  person  accused  as  his  accomplice :  18 
Ga.  696.  When  no  jurisdiction  over  non-residents :  25  Ga.  473.  What  com- 
munications are  not  evidence  because  hearsay :  29  Ga.  718.     As  to  suits  for 


§§2456,  2457       THIRD  TITLE.— CHAP.  1,  ART.  1,  SEC.  3.  232 

Of  alimony. 

divorce,  wife  is  sui  juris:  30  Ga.  81 ;  43/295.  On  divorce  and  separation,  per- 
manent alimony  deprives  her  of  dower:  43  Ga.  295.  She  may  charge  husband 
without  his  consent  with  counsel  fees:  30  Ga.  81.  Lex  loci  governs  as  to  the 
grounds  for  divorce :  31  Ga.  223.  Where  offspring  of  second  marriage  held  not 
to  be  illegitimate,  because  the  former  hushand  was  not  known  to  be  living: 
34  Ga.  407.  Suit  for  divorce  in  the  name  of  a  lunatic  wife  by  her  next 
friend  is  not  maintainable :  36  Ga.  45.  Declarations  of  the  wife  when  leaving 
her  husband's  house  and  taking  articles  of  household  furniture,  admissible, 
although  the  husband  not  present :  36  Ga.  286.  Husband  as  witness  against  a 
wife  in  a  suit  -for  divorce  for  desertion,  except  as  to  what  knowledge  he  may 
have  derived  from  the  confidential  relation :  41  Ga.  613.  When  total  divorce 
and  marriage  do  not  affect  property  settled  in  trust :  55  Ga.  506. 

Defendant  arrested  here,  under  bill  in  aid  of  libel  for  divorce,  for  purpose 
of  securing  alimony :  75  Ga.  549. 


SECTION  3. 

OF    ALIMONY. 


$2451.  §2456.    (1736.)   Permanent    and  temporary.     Alimony  is  an  allow- 

ance out  of  the  husband's  estate,  made  for  the  support  of  the  wife 
when  living  separate  from  him.  It  is  either  temporary  or  perma- 
nent.   • 

Defined  :  36  Ga.  286.  Alimony  sought  on  divorce  and  legal  marriage  denied: 
17  Ga.  139.  Alimony  to  be  allowed,  although  the  wife  was  pregnant  at  the  time 
of  her  marriage :  18  Ga.  273.  Husband  by  his  conduct  estopped  from  denying 
the  legality  of  his  marriage,  on  an  application  for  alimony  :  60  Ga.  204.  Section 
cited  ;  and  alimony  granted  excessive,  and  was  reduced  to  twenty  dollars  a 
month :  54  Ga.  285,  560.  Cannot  restrain  husband  from  collecting  notes  during 
pendency  of  action  for  divorce,  and  no  danger  shown  to  the  fund  :  59  Ga.  615. 

$2467.  §2457.   (1737.)  Proceedings  to  obtain.     Whenever  an  action  for  di- 

vorce, at  the  instance  of  either  party,  is  pending,  or  a  suit  by  the 
wife  for  permanent  alimony,  the  wife  may,  at  any  regular  term  of  the 
court  in  which  the  same  is  pending,  apply  to  the  presiding  judge,  by 
petition,  for  an  order  granting  to  her  temporary  alimony  pending 
the  cause;  and,  after  hearing  both  parties,  and  evidence  as  to  all  the 
circumstances  of  the  parties  and  as  to  the  fact  of  marriage,  the  court 
shall  grant  an  order  allowing  such  temporary  alimony,  including  ex- 
penses of  litigation,  as  the  condition  of  the  husband  and  the  facts  of 
the  case  may  justify. 

Power  to  grant,  incident  to  jurisdiction  of  superior  court  over  divorce,  and 
the  amount  is  subject  to  judicial  discretion:  10  Ga.  477.  To  the  superior 
court,  and  not  to  the  judge,  is  this  power  incident:  29  Ga.  109.  Conduct  of 
wife  not  very  closely  scrutinized  on  application  for:  15  Ga.  97.  Bona  fides  of 
the  proceeding  is  for  the  court :  19  Ga.  265.  May  be  granted  so  as  to  relate 
back  to  the  commencement  of  the  suit :  19  Ga.  265.  Plea  that  the  libel  for  di- 
vorce was  brought  by  others :  19  Ga.  265.  It  is  no  sufficient  reply  in  a  motion 
for,  that  the  husband  has  made  provision  for  her  maintenance,  and  will  do  so 
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in  future:  22  Ga.  31.  Not  granted  where  the  parties  voluntarily  separated, 
and  she  took  back  as  her  separate  estate  her  property  at  marriage :  25  Ga.  186. 
"Expenses  of  litigation"  husband  must  advance  to  the  wife :  25  Ga.  186.  When 
the  amount  for  alimony  and  counsel  fees  was  not  excessive:  29  Ga.  517,  518. 
At  any  regular  term :  29  Ga.  109.  Husband  entitled  to  notice :  29  Ga.  109.  Wife 
may  charge  husband,  without  his  consent,  with  her  attorney's  fees  in  the  case : 
30  Ga.  81, 82.  Granted  as  a  part  of  her  maintenance :  30  Ga.  81,  82.  If  the  libel 
is  dismissed,  the  order  for  alimony,  but  not  for  fees,  will  be  rescinded :  33  Ga. 
172.  Solicitor-general  appointed  by  the  court  in  this  class  of  cases  is  not  enti- 
tled to  fees :  36  Ga.  618.  Order  for  counsel  fees  and  alimony  will  not  be  re- 
viewed by  the  Supreme  Court  pending  action  for  divorce :  41  Ga.  46 ;  43/178. 
Judge  of  the  superior  court  alone  can  fix  the  matter  of  fees  in  this  class  of 
cases :  50  Ga.  95.  Attachment  is  the  proper  remedy  to  enforce  an  order  for 
alimony  :  29  Ga.  109.  When  husband  estopped  on  application  for,  to  deny  the 
legality  of  his  marriage:  60  Ga.  204.  Alimony  not  to  be  allowed  on  slight 
grounds:  39  Ga.  53.  The  court  should  look  into  the  good  faith  of  suit  for,  in 
the  wife's  name,  where  suspicious  circumstances:  18  Ga.  316.  Where,  under 
rule  against  the  husband  for  failure  to  pay  alimony,  the  amount  should  have 
been  reduced  as  excessive :  23  Ga.  286.  Where  an  order  giving  the  husband  a 
support  out  of  the  property  was  erroneous :  37  Ga.  627-633. 

Pending  bill  for  alimony  by  abandoned  wife  versus  non-resident  husband, 
served  while  in  county,  chancellor  could  grant  temporary  alimony:  67  Ga.  423. 

Discretion  of  chancellor  as  to  amount  of  allowance  of  counsel  fees  and  sup- 
port pendente  lite,  etc. :  67  Ga.  423. 

Matter  of  notice,  or  continuance  for  absence  of  witness,  in  discretion  of 
judge :  68  Ga.  835. 

On  hearing,  fact  of  marriage  and  liability  of  husband  to  support  wife  as  she 
had  been  accustomed  to  live,  controlling  questions:  69  Ga.  483. 

Divorce  case  going  to  Supreme  Court,  temporary  alimony  not  cease  with 
judgment  below,  etc.,  and  as  to  subsequent  provision  for  permanent  alimony: 
69  Ga.  676. 

Not  deprived  of  right  to  recover  temporary  alimony,  under  court's  order, 
by  final  verdict  disallowing  permanent :  75  Ga.  549. 

No  jurisdiction  at  chambers  to  grant  alimony  unless  suit  pending :  77  Ga.  124. 

Pending  divorce  suit  or  bona  fide  separation,  judge  may  grant  orders  as  to 
conjugal  matters  in  term  or  in  vacation,  on  three  days  notice :  78  Ga.  79. 

Husband  earning  $30.00  monthly,  $4.00  monthly  alimony  not  excessive:  78 
Ga.  79. 

§2458.  (1738.)  Discretion  of  judge.  In  arriving  at  the  proper  pro- 
vision, the  judge  shall  consider  the  peculiar  necessities  of  the  wife, 
growing  out  of  the  pending  litigation;  he  may  also  consider  any  evi- 
dence of  a  separate  estate  owned  by  the  wife,  and  if  such  estate  is 
ample,  as  compared  with  the  husband's,  temporary  alimony  may  be 
refused. 

Discretion  of  the  judge  should  depend  on  the  condition  of  the  husband  :  10 
Ga.  477.  It  is  within  the  discretion  of  the  court,  and  marriage  and  the  pend- 
ing of  a  suit  are  necessary  to  obtain  temporary  alimony :  19  Ga.  265.  The  court 
should  investigate  the  amount  of  the  husband's  property  and  income  to  arrive 
at  a  just  conclusion :  44  Ga.  216.  Separate  estate  of  the  wife  should  also  be 
looked  into  to  determine  the  amount  of  property  :  15  Ga.  97.  Where  the  judge's 
discretion  as  to  the  amount  was  controlled :  23  Ga.  286.  Where  no  further 
amount  was  allowed  to  wife  for  maintenance  than  expenses  of  litigation :  25 
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Ga.  186.  Discretion  of  the  judge  not  controlled  unless  abused,  divorce  and 
temporary  alimony  :  49  Ga.  379.  Too  excessive  an  amount  was  allowed  where 
the  child  was  otherwise  provided  for,  and  wife  could  help  to  support  herself, 
and  her  husband's  means  were  limited :  54  Ga.  560. 

What  judge  should  inquire  into  and  consider:  66  Ga.  142. 

Allowance  of  alimony,  amount,  etc.,  in  discretion  of  court:  68  Ga.  835. 

Where,  upon  facts,  it  was  not  error  to  grant  alimony:  94  Ga.  490;  where 
it  was  error:  94  Ga.  492. 

§2459.  (1739.)  Revision  and  enforcement.  The  order  allowing  ali- 
mony shall  be  subject  to  revision  by  the  court  at  any  time,  and  may 
be  enforced  either  by  writ  of  fieri  facias  or  by  attachment  for  con- 
tempt against  the  person  of  the  husband.  A  failure  to  comply  with 
the  order  shall  not  deprive  the  husband  of  his  right  either  to  prose- 
cute or  defend  his  cause. 

The  court  may  modify  the  order  for  temporary  alimony,  and  increase  or  de- 
crease it :  10  Ga.  477.  Where  the  court  should  have  reduced  the  amount  for 
alimony :  23  Ga.  286.  Failure  to  comply  with  any  order  does  not  take  away 
the  party's  right  to  defend :  15  Ga.  405.  Formerly  enforced  by  attachment 
only :  29  Ga.  109.  Attachment  for  contempt  not  objectionable  to  any  consti- 
tutional provision  of  the  Constitution  of  1868:  44  Ga.  216,  217. 

Decree  for  alimony  superior  to  garnishment  exemption  privileges :  74  Ga. 
106. 

Where  husband's  failure  to  pay  alimony  under  decree  is  not  due  to  inabil- 
ity, cdurt  should  issue  attachment,  directing  his  imprisonment  until  order 
complied  with  ;  such  proceeding  not  equivalent  to  imprisonment  for  debt :  80 
Ga.  706. 


*# 


§2460.  (1740.)  Merits  not  in  issue .  On  applications  for  temporary 
alimony,  the  merits  of  the  cause  are  not  in  issue,  though  the  judge, 
in  fixing  the  amount  of  alimony,  may  inquire  into  the  cause  and 
circumstances  of  the  separation  rendering  the  alimony  necessary, 
and  in  his  discretion  may  refuse  it  altogether. 

Section  cited  and  construed :  38  Ga.  663.  Act  of  1870  does  not  change  the 
rule  as  to  discretion,  although  the  children  in  the  wife's  custody  are  to  be 
included  in  the  temporary  alimony:  47  Ga.  336. 

When  this  section  applicable,  and  when  section  2467:  66  Ga.  144,  145. 

^fils870'  §2461.  (1741.)  Support  and  custody  of  children  pending  suits  for 
^3873'2375"  divorce.  In  suits  for  divorce,  the  judge  presiding  may,  either  in 
term  or  vacation,  grant  alimony,  or  decree  a  sum  sufficient  for  the 
support  of  the  family  of  the  husband  dependent  upon  him,  and  who 
have  a  legal  claim  upon  his  support,  as  well  as  for  the  support  of  his 
wife;  and  may  also,  on  said  motion,  hear  and  determine  who  shall 
be  entitled  to  the  care  and  custody  of  the  children  pending  the  liti- 
gation, as  if  the  same  was  before  him  on  a  writ  of  habeas  corpus;  and 
in  case  a  sum  is  awarded  for  the  support  of  said  family,  the  husband 
shall  not  be  liable  to  third  persons  for  necessaries  furnished  them. 

Discretion  of  the  court  controlled :  37  Ga.  627.  Judge  acted  according  to 
law  in  refusing  alimony  to  the  wife  and  minor  children,  under  the  facts  of  this 
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case :  47  Ga.  332.     Right  to  fees  in  these  cases  only  cognizable  by  the  superior 
court :  50  Ga.  95. 

§2462.  (1742.)  Alimony  for  children  on  final  trial.  If  the  jury,  on  ^f^870' 
the  second  or  final  verdict,  find  in  favor  of  the  wife,  they  shall  also,  $2452- 
in  providing  permanent  alimony  for  her,  specify  what  amount  the 
minor  children  shall  be  entitled  to  for  their  permanent  support;  and 
in  what  manner,  how  often,  to  whom,  and  until  when,  it  shall  be 
paid;  and  this  they  may  also  do,  if,  from  any  legal  cause,  the  wife 
may  not  be  entitled  to  permanent  alimony,  and  the  said  children 
are  not  in  the  same  category;  and  when  such  support  shall  be  thus 
granted,  the  husband  shall  likewise  not  be  liable  to  third  persons  for 
necessaries  furnished  the  children  embraced  in  said  verdict  who  shall 
be  therein  specified. 

Final  verdict  for  divorce,  and  the  children  allowed  out  of  the  separate 
property  of  the  wife,  the  husband  cannot  object:  49 Ga.  302. 

§2463.   (1743.)  Judgments,  how  enforced.     Such  orders,  decrees  or  Acts  mo, 
verdicts,  permanent  or  temporary,  in  favor  of  the  children  or  family 
of  the  husband,  may  be  enforced  as  those  in  favor  of  the  wife  exclu- 
sively. 

§2464.  (1744.)  Permanent  alimony,  when  granted.  Permanent  ali- 
mony is  granted  in  the  following  cases:  1.  Of  divorce  as  con- 
sidered in  the  former  Section.  2.  In  cases  of  voluntary  separation. 
3.  Where  the  wife,  against  her  will,  is  either  abandoned  or  driven 
off  by  her  husband. 

Where  non-resident  abandoned  wife  in  Savannah,  and  was  served  in  Chat- 
ham county  with  wife's  bill  for  alimony :  67  Ga.  423. 

"Word  "Section"  means  Section  2,  being  sections  2425-2455;  alimony  goes 
with  divorce  as  matter  of  course,  whether  divorce  total  or  partial :  90  Ga.  687. 

§2465.  (1745.)  Husband's  voluntary  deed.  In  either  of  the  two 
latter  cases  the  husband  may  voluntarily,  by  deed,  make  an  ade- 
quate provision  for  the  support  and  maintenance  of  his  wife,  con- 
sistent with  his  means  and  her  former  circumstances,  which  shall  be 
a  bar  to  her  right  to  permanent  alimony. 

Provision  by  husband  for  wife  does  not  bar  her  application  for  temporary 
alimony,  when  divorce  pending:  22  Ga.  31.  Where  the  parties  by  deed  of  set- 
tlement have  agreed  upon  an  annuity  for  her  maintenance,  no  temporary  ali- 
mony will  be  allowed.  But  it  is  different  where  the  husband  does  not  comply 
with  his  covenant  by  paying  over  the  same  to  her:  33  Ga.  Sup.  99. 

§2466.  (1746.)  Decree  in  equity.  In  the  absence  of  such  provi- 
sion, on  the  application  of  the  wife,  a  court  of  equity  may,  by  decree, 
compel  the  husband  to  such  provision  for  the  support  of  the  wife 
and  such  minor  children  as  may  be  in  her  custody,  as  indicated  in 
the  foregoing  paragraph. 

Petition  refused :  47  Ga.  332-336. 

Compelled  by  equity  to  make  such  provision  ;  enjoined  from  alienating 
property,  and  persons  co-operating  with  him  restrained :  65  Ga.  193. 
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Act|1|870'  §2467.  (1747.)  Proceeding  for  alimony  before  the  judge.  When  hus- 
$2457.  band  and  wife  are  living  separately,  or  are  bona  fide  in  a  state  of 
separation,  and  there  is  no  action  for  divorce  pending,  the  wife  may, 
in  behalf  of  herself  and  her  minor  children,  if  any,  or  either,  insti- 
tute a  proceeding  by  petition  setting  forth  fully  her  case;  and  upon 
three  days  notice  to  the  husband,  the  judge  may  hear  the  same  in 
term  or  vacation,  and  grant  such  order  as  he  might  grant  were  it 
based  on  a  pending  libel  for  divorce,  to  be  enforced  in  the  same 
manner,  together  with  any  other  remedy  applicable  in  a  court  of 
equity,  such  as  appointing  a  receiver  and  the  like,  and  should  such 
proceeding  proceed  to  a  hearing  before  a  jury,  they  shall  decree  as 
provided  by  section  2466  of  this  Code  for  such  cases,  but  such  pro- 
ceeding shall  be  in  abeyance  when  a  libel  for  divorce  shall  be  filed, 
bona  fide,  by  either  party,  and  the  judge  presiding  shall  have  made 
his  order  on  the  motion  for  alimony,  and  when  so  made,  such  order 
shall  be  a  substitute  for  the  aforesaid  decree  in  equity,  as  long  as 
said  libel  shall  be  pending  and  not  finally  disposed  of  on  the  merits. 

Under  this  section  where  discretion  as  to  amount  is  controlled :  54  Ga.  560. 

In  allowance,  jury  not  confined  to  property  owned  by  husband  at  date  of 
verdict:  65  Ga.  476. 

Agreement  here  amounted  to  voluntary  separation  :  66  Ga.  142. 

Discretion  of  chancellor  as  to  amount  of  allowance  of  counsel  fees  and  sup- 
port pendente  lite,  etc. :  67  Ga.  423. 

Pending  bill  for  alimony  by  abandoned  wife  versus  non-resident  husband, 
served  while  in  county,  chancellor  could  grant  temporary  alimony  :  67  Ga.  423. 

Wife  living  apart  from  husband  allowed  alimony,  no  matter  what  brought 
about  separation  :  76  Ga.  319. 

No  jurisdiction,  at  chambers,  to  grant  alimony,  unless  suit  pending:  77 
Ga.  124. 

Pending  divorce  suit  or  bona  fide  separation,  judge  may  grant  orders  as  to 
conjugal  matters:  78  Ga.  79. 

Husband  earning  $30.00  monthly,  $4.00  monthly  alimony  not  excessive: 
78  Ga.  79. 

Where  right  to  alimony  involved  competition  between  two  alleged  marriages, 
as  to  validity  of  the  two  marriage  contracts  :  83  Ga.  285.  Where  right  to  ali- 
mony involved  legality  of  marriage  on  ground  that  wife  had  negro  blood  ;  held, 
husband  estopped  :  60  Ga.  204. 

Wife  separating  from  husband,  he  in  possession  of  home,  though  title  in 
her,  judicial  interference  with  its  use  by  injunction,  unwise:  86  Ga.  773. 

Petition  praying  divorce,  alimony,  injunction  against  transfer  of  property, 
etc.,  amendable  by  stinking  divorce  prayer :  90  Ga.  245;  bill  not  multifarious: 
90  Ga.  245. 

^ui870'  §2468.  (1748.)  Bill  of  exceptions  and  proceedings  thereon.  The  judg- 
$5540.  menls  of  the  judges  of  the  superior  court  in  such  cases,  whether  at 
law  or  in  equity,  in  term  or  vacation,  or  in  the  progress  of  the  cause, 
shall  be  the  subject  of  writ  of  error,  and  on  the  same  terms  as  are 
prescribed  in  cases  of  injunctions 
$$2478,2179.  §2469.  (1749 .)  Liability  to  third  per son  before,  etc.  Until  such  pro- 
vision is  made,  voluntarily,  or  by  decree  or  order  of  the  court,  the 
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husband  shall  be  liable  to  third  persons  for  the  board  and  support  of 
the  wife,  and  for  all  necessaries  furnished  to  her,  or  for  the  benefit 
of  his  children  in  her  custody. 

See  section  2477  and.  notes. 

But  one  so  furnishing  her  stands  with  other  creditors  of  husband,  and  has 
no  lien  against  his  property  sold  to  bona  fide  purchaser  before  judgment:  69 
Ga.  392. 

§2470.  (1750.)  After  alimony  granted.  When  permanent  alimony 
is  granted,  the  husband  ceases  to  be  liable  for  any  debt  or  contract 
of  the  wife;  on  the  other  hand,  he  ceases  to  have  any  power  to  con- 
trol her  acquisitions  by  purchase,  or  descent,  or  gift,  or  otherwise; 
and  the  property  of  the  husband  set  apart  for  the  support  of  the 
wife  is  not  subject  to  his  debts  or  contracts  as  long  as  she  lives. 

Section  cited  :  36  Ga.  319.  Section  construed,  where  her  debts  to  be  paid  first 
out  of  such  assets :  52  Ga.  652. 

§2471.  (1751.)    Subsequent  cohabitations.      The   subsequent  volun-^2454- 
tary  cohabitation  of  the  husband  and  wife  shall  annul  and  set  aside 
all  provision  made,  either  by  deed  or  decree,  for  permanent  alimony. 
The  rights  of  children  under  any  deed  of  separation  or  voluntary 
provision  or  decree  for  alimony  shall  not  be  affected  thereby. 

Effect  of  subsequent  voluntary  cohabitation  is  to  rescind  all  provision  for  per- 
manent alimony  for  the  wife :  8  Ga.  341.  Rights  of  children  under  such  deed 
do  not  extend  to  enforcing  it  by  bill  when  the  husband  refuses  to  execute : 
12  Ga.  201. 

§2472.  (1752.)  Interest  of  wife  in  husband's  estate.  After  permanent 
alimony  granted,  upon  the  death  of  the  husband  the  wife  is  not  en- 
titled to  any  further  interest  in  his  estate  in  her  right  as  wife,  but 
such  permanent  provision  shall  be  continued  to  her,  or  a  portion  of 
the  estate  equivalent  thereto  shall  be  set  apart  to  her. 

Decree  for  permanent  alimony  bars  dower:  43 Ga.  295.  Widow's  interest  in 
husband's  estate  after  administration  and  her  poi-tion  set  apart :    57  Ga.  425,  426. 

Decree  for  permanent  alimony  continues  after  husband's  death  and  takes 
precedence  of  prior  judgment:  73  Ga.  303. 

General  Note  on  Alimony. — When  contract  to  convey  property  in  consid- 
eration of  the  discontinuance  of  suit  for,  not  enforced  at  the  instance  of  chil- 
dren: 12  Ga.  201.  Where  the  defendant  filed  a  plea  resisting  the  application 
for,  on  the  ground  that  he  had  never  been  married  to  applicant,  it  should  have 
been  entertained :  17  Ga.  139.  Defense  against  alimony  on  the  ground  that  the 
wife  was  pregnant  when  he  married  her,  will  not  avail :  18  Ga.  273.  Contin- 
uance should  be  granted  on  the  ground  of  absence  of  material  witness  upon 
motion  therefor :  39  Ga.  53.  Great  caution  in  granting  alimony,  proper :  39  Ga. 
53.  Definitions  of  alimony  and  condonation  :  36  Ga.  319,  286.  Libel  for  divorce 
pending  when  the  Code  was  adopted,  the  jury  distributes  the  property  between 
the  parties  and  their  children  according  to  the  law  before  the  Code :  54  Ga. 
285. 

Verdict  allowing  alimony,  legal,  though  no  provision  made  for  debts  of  hus- 
band :  65  Ga.  476. 


2473,  2474       THIRD  TITLE.— CHAPTER  1,  ARTICLE  2.  238 

Of  the  rights  and  liabilities  of  husband  and  wife. 

Act  of  1870,  page  413,  not  unconstitutional  as  expressing  more  than  one  sub- 
ject-matter:  65  Ga.  476. 

Where  husband  endeavored  to  defeat  alimony  by  fraudulently  giving  note  to 
father's  administrator  to  absorb  his  share  of  estate :  75  Ga.  632. 


ARTICLE  2. 

OP  THE  RIGHTS  AND  LIABILITIES  OF  HUSBAND  AND  WIFE.* 

Acts  1855-6,      §2473.   (1753.)  Husband  is  head  of  family.     In  this  State  the  hus- 

Codei863,  band  is  the  head  of  the  family,  and  the  wife  is  subject  to  him;  her 

$2476.         legal  civil  existence  is  merged  in  the  husband,  except  so  far  as  the 

law  recognizes  her  separately,  either  for  her  own  protection,  or  for 

her  benefit,  or  for  the  preservation  of  public  order. 

Husband  cannot  stipulate  before  marriage  for  immunity  of  his  property 
from  her  debts :  22  Ga.  125, 126.  Marriage  before  the  Code  of  1863,  the  husband 
was  responsible  only  for  the  wife's  debts  to  the  extent  of  the  property  re- 
ceived through  her:  38  Ga.  257.  Husband  can  recover  wife's  land  not  reduced 
to  possession,  without  administration:  29  Ga.  58.  Section  cited,  husband  is 
the  head  of  the  family,  claim  case:  59  Ga.  71.  Ejectment  case,  where  this 
section  was  construed  as  an  estoppel,  as  to  both  husband  and  wife:  64  Ga. 
598.  The  husband  may  waive  homestead  right  in  a  mortgage  so  as  to  bind 
himself" and  family:  56  Ga.  54.  As  to  the  relation  of  husband  and  wife  under 
the  Act  of  1866  and  the  Constitution  of  1868,  the  wife  may  make  a  valid 
will  as  to  her  separate  estate  :  56  Ga.  344.  The  wife  may  bind  her  trust  estate 
by  mortgage :  52  Ga.  205.  Rent  due  the  wife  paid  by  her  husband  by  deed  of 
land  to  her :  55  Ga.  332.  Debt  due  wife  by  husband  settled  by  giving  her  a 
note  on  his  partner:  61  Ga.  97. 

Appearance  of  the  wife  by  her  husband  as  agent  is  the  same  as  appearing 
herself :  71  Ga.  860. 

Wife  leasing  land,  compelled  to  remove  by  wrongful  eviction  of  husband, 
entitled  to  damages :  85  Ga.  606. 

Acts  1866,  §2474.  (1754.)  Wife's  property,  when  separate.  All  the  property  of 
SteTOo  2488  the  wife  at  the  time  of  her  marriage,  whether  real,  personal,  or  choses 
in  action,  shall  be  and  remain  the  separate  property  of  the  wife; 
and  all  property  given  to,  inherited,  or  acquired  by  the  wife  during 
coverture,  shall  vest  in  and  belong  to  the  wife,  and  shall  not  be 
liable  for  the  payment  of  any  debt,  default,  or  contract  of  the 
husband. 

See  notes  to  sections  2475,  2488. 

Notes  taken  from  Code  of  1882 : 

At  common  law  and  before  the  Act  of  1866,  marriage  vested  wife's  person- 
alty of  which  she  was  possessed  in  her  husband  :  1  Ga.  637.  Married  woman 
was  a, feme  sole  as  to  her  separate  estate,  unless  controlled  by  the  settlement: 
9  Ga.  224.  Husband  can  sue  after  marriage  for  his  wife's  personal  property 
converted  before :  17  Ga.  267.  Marriage  vested  real  and  personal  property  in 
the  husband :  21  Ga.  161.     On  marriage  wife's  personal  chattels  in  possession 


*See  Dower. 
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vested  in  her  husband :  23  Ga.  484.  On  this  section  and  provision  in  the  Con- 
stitution, wife  is  a,  feme  sole  as  to  all  property  she  had  on  marriage  or  inherited 
by  her  since:  39  Ga.  41.  When  husband  a  proper  party  to  recover  wife's 
property  belonging  to  her  at  marriage :  59  Ga.  17 ;  57/412.  Prior  to  1866,  the 
real  estate  of  the  wife  vested  in  her  husband,  and  if  he  was  barred  as  to,  so 
was  she:  47  Ga.  674.  Purchaser  from  the  husband  without  notice,  protected 
also  as  to  his  wife ;  the  record  of  a  voluntary  deed  is  not  notice :  54  Ga.  614. 
Presumed  that  the  husband  bought  the  property  with  his  own  money ;  and  as 
to  transfer  of  wife's  note :  51  Ga.  13-15.  Injunction  should  have  been  refused, 
because  it  should  have  appeared  that  the  wife's  money  was  put  in  the  firm 
business  with  notice  thereof:  51  Ga.  291.  Wife's  estate  not  responsible  for  the 
wages  of  an  overseer  employed  by  the  husband :  56  Ga.  47.  The  wife  may  now, 
under  the  Code,  make  a  will  as  to  her  separate  estate  without  her  husband's 
consent :  56  Ga.  344.  The  wife  a  cestui  que  trust  since  1866,  can  assign  her  mort- 
gage interest :  61  Ga.  171.  A  married  woman  can  mortgage  her  trust  estate : 
61  Ga.  246 ;  52/205.  Husband  cannot  assert  his  wife's  right  to  her  separate 
estate  in  his  name:  51  Ga.  147.  Joint  residence  by  husband  and  wife  on 
realty  is  not  notice  of  a  claim  of  interest  in  it  by  the  latter:  61  Ga.  346. 
Where  the  husband  sold  the  wife's  separate  property  to  one  person,  and  that 
one  sold  it  to  still  another,  this  last  protected  where  he  bought  without 
notice:  60  Ga.  29.  Where  husband  could  recover  wife's  land  after  her  death 
without  even  reducing  it  to  possession:  29  Ga.  58.  Income  from  separate 
estate  protected  as  to  wife :  53  Ga.  318-323.  Acquisitions  of  the  wife  subse- 
quent to  1866  and  1868  belong  to  her,  although  she  was  married  anterior  to 
those  years :  63  Ga.  742-744.  The  wife  only  essential  plaintiff  in  a  suit  for  her 
legacy :  61  Ga.  671.  Section  cited  ;  and  where  the  trustee  exceeded  his  powers 
as  to  the  trust  estate  of  his  wife :  52  Ga.  454.  Where  it  was  an  executed 
trust  and  she  could  not  deed  it  to  secure  or  pay  her  husband's  debt:  62  Ga. 
738,  743.  Wife  suing  for  her  money  paid  on  her  husband's  debts :  61  Ga.  662. 
When  lien  of  a  judgment  creditor  enforced  as  against  the  secret  equity  of  the 
wife:  56  Ga.  79.  Where  the  wife  had  no  lien  on  the  land,  but  might  recover 
her  money  from  the  vendor,  put  in  the  land  by  the  husband :  56  Ga.  22,  23. 
Notes  from  decisions  since  Code  of  1882 : 

Actions  by  and  against  married  women,  see  "Suits,"  infra. 

Bona  fide  purchaser,  cited  :  69  Ga.  330. 

Wife's  equity,  prior  to  Act  of  1866,  not  set  up  against  purchaser  under  judg- 
ment against  husband,  who  invested  her  earnings  in  his  name:  68  Ga.  524. 
Where  paper  title  in  husband,  bona  fide  mortgagee  protected :  94  Ga.  573 ;  70/21. 

Chose  in  action,  right  to  distributive  share  of  estate  in  representative's 
hands  is.    Defined,  and  distinguished  from  chose  in  possession :  72  Ga.  51. 

Contract,  since  married  woman's  Act,  contract  by  her,  binding  whether  she 
has  separate  estate  or  not :  85  Ga.  741.  See  catchword  "Contract"  under  section 
2488.  Married  woman's  note  made  in  Georgia,  renewing  note  made  in  another 
State,  to  pay  husband's  debt,  bound  her  personally :  92  Ga.  238,  242.  Married 
woman,  prior  to  Code,  could  not  bind  herself  by  money  contract,  but  could  her 
separate  estate,  and  to  what  extent:  92  Ga.  237,  242. 

Deed  by  administrator  of  wife's  father,  in  1867,  to  husband  and  wife  jointly, 
presumed  father  died  prior  to  1866,  and  husband  asserted  marital  rights  to 
one-half :  95  Ga.  13. 

Earnings,  prior  to  1866,  earnings  of  married  woman  living  with  husband  and 
not  free  trader,  belonged  to  husband :  73  Ga.  370 ;  76/104.  See  68  Ga.  524. 
Earnings  belong  to  husband,  hence  damage  of  wife  for  personal  injuries  meas- 
ured only  by  enlightened  conscience  of  jury :  91  Ga.  813.  As  to  money  earned 
by  sewing:  73  Ga.  276. 
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Estoppel,  husband  and  privies  estopped  from  denying  wife's  right  to  prop- 
erty which  came  to  her  prior  to  1866,  when  :  67  Ga.  195. 

Feme  sole,  wife  is,  as  to  property:  70  Ga.  326 ;  72/1. 

Guardian,  since  Act  of  1866,  female  guardian's  letters  do  not  abate  on  her 
marriage :  73  Ga.  319. 

Husband,  married  before  this  Act,  could  reduce  wife's  property  to  posses- 
sion after  it,  but  could  waive  his  right:  71  Ga.  231 ;  72/1.  Where  he  reduced  it 
to  possession  as  hers,  giving  her  a  mortgage  for  use  of  it,  good  against  creditors : 
72  Ga.  1.  Marital  rights  of  husband,  in  wife's  property,  before  and  after,  and 
as  affected  by  Act  of  1866,  fully  discussed:  82  Ga.  704.  Prior  to  the  Act  of 
1866,  husband  could  be  debtor  of  wife :  72  Ga.  11. 

Husband  managing  wife's  separate  property,  her  general  agent,  and  as  such 
liable  to  account  for  income  and  profits :  85  Ga.  323.  Deed  by  administrator 
of  wife's  father,  in  1867,  to  husband  and  wife  jointly,  presumed  father  died 
prior  to  1866  and  husband  asserted  marital  rights  to  one-half:  95  Ga.  13.  Will 
taking  effect  before  Act  of  1866,  property  devised  to  wife  vested  in  husband :  67 
Ga.  269.  Where  husband  could  not  recover  for  wife's  stock  killed,  though  he 
paid  part  of  purchase  money :  89  Ga.  457.  Where  he  had  no  authority  to  bind 
her  by  signing  petition  to  widen  road :  89  Ga.  615.  Husband  has  no  implied 
authority  to  employ  counsel  in  behalf  of  wife  on  her  credit ;  nor  had  he  under 
facts:  94  Ga.  671. 

Husband's  debt,  husband  cannot  use  wife's  money  to  pay ;  creditor  know- 
ingly receiving  such,  liable  to  wife :  70  Ga.  179.  May  set  off,  however,  that 
wife  supported  with  rents  of  land  bought  therewith:  70  Ga.  179.  Wife's  deed 
in  payment  of,  only  void  as  against  her,  coverture  being  personal  privilege : 
88  Ga.  84. 

Joint  debt,  husband  and  wife  may  become  joint  lessees  of  house,  and  wife 
liable  for  rent :  85  Ga.  816.  In  suit  on  joint  note  of  husband  and  wife  she  may 
show  husband  got  part  consideration :  94  Ga.  500.  Wife  liable  to  what  extent 
on  mortgage  made  jointly  with  husband  for  advances :  94  Ga.  500. 

Land,  wife  has  special  lien  only  on  land  bought  with  her  money :  70  Ga.  179. 
May  follow  money  into  land,  as  against  husband's  creditor  with  notice:  70 
Ga.  179.  Though  wife's  money  paid  for  land,  if  title  taken  in  husband  and 
debts  incurred  on  faith  of  it  as  his,  it  is  subject:  72  Ga.  39.  Interest  in  land 
not  reduced  to  possession,  wife  took  by  survivorship.  Land  was  on  the  same 
footing  as  personalty,  by  the  Act  of  1789:  72  Ga.  51. 

Lex  loci,  property  of  wife  never  reduced  to  possession  by  husband,  distrib- 
uted at  his  death  by  law  of  her  domicile :  71  Ga.  231. 

Liability  for  necessaries,  supplies  sold  on  credit  of  husband,  though  wife 
received  benefit,  latter  not  liable,  when :  86  Ga.  696. 

Limitations,  husband  managing  wife's  property,  occupies  a  fiduciary  rela- 
tion to  her,  and  limitations  not  run  in  his  favor,  against  her  claim  for  an 
accounting:  85  Ga.  323. 

Mortgage,  wife  may  be  creditor  of  husband  and  take  valid  mortgage  from 
him:  72  Ga.  1.  Wife's  money  buying  land,  title  conveyed  to  husband,  bona 
fide  mortgagee  protected  against  her  equity :  70  Ga.  201. 

Possession,  of  wife  under  husband's  deed,  adverse  to  him:  77  Ga.  445. 

Power  of  attorney  by  wife  to  husband,  not  retroactive:  94  Ga.  500. 

Purchase  money,  wife's  land  sold  to  pay,  though  debt  legally  husband's, 
he  having  purchased  as  her  agent  and  given  his  own  note  with  retention  of 
title  in  vendor:  79  Ga.  649. 

Res  jtidicata,  married  woman  could  not  set  up  defense  after  judgment  against 
herself  and  husband :  77  Ga.  84. 
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Separate  estate,  prior  to  woman's  law  of  1866,  married  woman  could  convey 
separate  estate  only  by  mode  provided  in  instrument  creating  it :  73  Ga.  576. 
Such  instrument  governed  by  law  as  it  stood  at  time  of  execution  ;  "woman's 
law"  not  retroactive:  73  Ga.  576.  Son-in-law's  deed  in  1865  to  mother-in- 
law,  for  love,  etc. ,  conveyed  separate  estate  here :  74  Ga.  130.  Deed  to  husband 
and  wife  from  her  father  in  1849,  created  no  separate  estate  in  her :  89  Ga.  750. 

Suits  by  and  against  married  women.  Though  section  1774  of  the  Code  of 
1882,  as  to  when  married  women  may  litigate  alone,  is  no  longer  of  force,  yet 
certain  decisions  cognate  to  the  general  subject  are  here  preserved.  May  sue 
or  be  sued  in  respect  to  separate  estate:  68  Ga.  255.  See  also  15  Ga.  124; 
13/138 ;  39/41.  Suit  by  her  in  her  own  name  for  money  due  her  for  labor :  44 
Ga.  541.  Husband's  creditor  receiving  wife's  money,  investing  in  land,  and 
making  bond  for  title  to  husband,  may  set  off  against  wife's  suit  that  she  sub- 
sisted on  the  land  rents,  etc. :  70  Ga.  179.  Married  woman  keeping  boarding 
house,  since  1866,  could  sue  boarder  for  board  in  her  own  name:  74  Ga.  834. 
Citing :  73  Ga.  275.  Should  sue  husband  and  wife  together  for  torts  by  the  wife 
not  in  his  presence :  11  Ga.  22.  Court  of  equity  has  jurisdiction  to  set  up  wife's 
equity  in  property  coming  to  her  from  her  father's  estate,  before  reduced  to 
possession  by  her :  80  Ga.  178.  Court  could  make  provision  for  her  children 
though  not  made  parties,  she  not  objecting:  80  Ga.  178.  Where  husband  and 
wife  paid  jointly  for  land  conveyed  to  wife  alone,  joint  action  for  money  had 
and  received  lay  for  any  overpayment :  87  Ga.  571. 

Surety,  where,  under  facts,  she  was  not  husband's  surety ;  borrowing  was  for 
joint  benefit:  89  Ga.  306.  But  husband  real  borrower,  lender  knowing  it, 
though  money  delivered  to  wife,  her  mortgage  of  her  property  as  security  was 
void :  90  Ga.  190.  Wife  surety  for  husband  for  money  obtained  on  joint  credit 
for  his  use :  94  Ga.  500. 

Trust,  husband  paying  for  land,  but  taking  title  to  himself  as  trustee  for  wife, 
since  woman's  Act,  title  in  her:  86  Ga.  773.  Deed  to  one  as  trustee  for  mar- 
ried woman,  since  woman's  Act,  vests  legal  title  in  the  woman :  62  Ga.  733 ; 
81/34.  Trust  for  married  woman  before  1866,  executed  by  woman's  law,  and 
prescription  ran  against  cestui  que  trust:  78  Ga.  1.  So,  also,  wife's  conveyance 
in  1868  was  valid  and  unaffected  by  subsequent  judgment  against  her:  78  Ga. 
1  (5).  Cases  holding  that  trusts  created  before  Act  of  1866  were  executed  upon 
passage  of  that  Act,  sustained :  80  Ga.  36.  See  decisions  above,  and  61  Ga.  171 ; 
69/330.  Trust  in  marriage  settlement  made  prior  to  Act  of  1866,  has  become 
executed  since :  84  Ga.  786. 

Will  taking  effect  before  Act  of  1866,  property  devised  to  married  woman 
vested  in  husband  and  could  be  conveyed  by  him :  67  Ga.  269.  Married  woman 
has  same  rights  as  man  as  to  willing  her  separate  estate :  56  Ga.  344. 

§2475.  (1755. )  Torts  to  wife.  If  a  tort  be  committed  upon  the  per-  ^381fi» 3893- 
son  or  reputation  of  the  wife,  the  husband  or  wife  may  recover  there- 
for; if  the  wife  is  living  separate  from  the  husband,  she  may  sue  for 
such  torts,  and  also  torts  to  her  children,  and  recover  the  same  to 
her  use.  She  may  enforce  contracts  made  in  reference  to  her  own 
acquisitions. 

Joinder  of  the  husband  with  his  wife  in  a  suit  to  recover  for  a  tort  to  the 
wife :  57  Ga.  252.  Husband  may  be  agent  for  his  wife  as  to  her  separate  estate, 
and  she  may  be  garnisheed  if  she  owes  her  husband  anything  for  such  services : 
55  Ga.  406,  407.  Injunction  refused  and  no  claim  by  the  wife  allowed  for  serv- 
ices :  51  Ga.  566.  When  bill  sustained  by  the  wife  to  recover  separate  estate : 
51  Ga.  35.  Judgment  against  the  husband  does  not  bind  the  wife's  separate 
16 
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estate :  51  Ga.  452.  Married  woman  may  convey  her  separate  estate  by  a  deed : 
55  Ga.  41.  When  the  husband  acted  as  trustee  and  the  property  was  held  to 
be  the  wife's  separate  estate:  53  Ga.  281 ;  51/35. 

Wife,  though  living  with  husband,  may  sue  in  her  own  name  for  physical  in- 
jury :  73  Ga.  479. 

Suit  for  homicide  of  minor  son,  maintained  by  wife,  living  separate,  in  her 
own  name  and  in  that  of  husband  for  her  use :  77  Ga.  237. 

Wife,  without  joining  husband,  could  not  recover  expenses  incurred  in  con- 
sequence of  injury :  77  Ga.  756. 

Measure  of  damages  in  suit  by  one  for  tortious  injury  to  wife  by  railroad 
company  :  91  Ga.  466,  471. 

Wife's  earnings  belong  to  husband  ;  hence  damages  of  married  woman  for 
personal  injuries  measured  only  by  enlightened  conscience  of  jury :  91  Ga.  813. 

irisT851"2'      §2476.    (1756.)  Acquisitions  of  wife  living  separate  from  her  husband. 

$2478.  When  living  separate  from  her  husband,  the  acquisitions  of  a  wife 
and  of  her  children  living  with  her  shall  be  vested  in  the  wife  for 
her  separate  use,  free  from,  the  debts,  contracts,  or  control  of  her 
husband,  and  at  her  death,  intestate,  the  same  shall  descend  to  her 
children,  and  if  none,  to  her  next  of  kin. 

Wife  deserted  by  her  husband  before  the  Code,  she  could  render  her  sepa- 
rate estate  liable  for  the  debts  of  her  husband :  41  Ga.  143 ;  but  see  24  Ga.  52, 
194.  Deed  by  the  husband  to  wife  for  rent  due  by  him  to  her :  55  Ga.  332. 
Wife  may  carry  on  business  through  her  husband  as  agent:  55  Ga.  406. 

Semble,  that  since  1866,  wife  need  not  be  separated  from  husband,  for  money 
earned  by  sewing  to  be  hers  individually :  73  Ga.  276. 

To  earnings  of  married  woman  not  a  free  trader  nor  separated  from  husband, 
prior  to  1866,  his  marital  rights  attached :  73  Ga.  370;  76/104;  see  68  Ga.  524; 
91/813. 
$$2469,8001.  §2477.  (1757.)  Agency  of  ivife  in  respect  to  necessaries.  The  husband 
is  bound  to  support  and  maintain  his  wife,  and  his  consent  shall  be 
presumed  to  her  agency  in  all  purchases  of  necessaries  suitable  to 
her  condition  and  habits  of  life,  made  for  the  use  of  herself  and 
the  family.     This  presumption  may  be  rebutted  by  proof. 

Pi*esumption  from  cohabitation  and  joint  use  of  goods,  as  to  the  agency  of  the 
wife  :  6  Ga.  14.  Where  the  wife  has  a  separate  estate  and  the  note  is  taken  from 
her:  6  Ga.  14.  Credit  given  to  the  wife  and  the  husband  is  not  liable  there- 
for :  6  Ga.  14.  Parol  promise  of  husband  to  pay  in  such  cases,  void :  6  Ga.  14. 
Rebutted  by  proof:  6  Ga.  18.  Whether  the  credit  was  given  to  the  wife  is  for 
the  jury:  11  Ga.  324.  Subsequent  provisions  for  past  alimony,  no  bar  to  re- 
covery :  11  Ga.  324.  Wife's  agency  to  bind  the  husband  extends  only  to  neces- 
saries :  50  Ga.  244.  Husband  general  agent  for  his  wife  as  to  her  separate 
estate  :  51  Ga.  263.  If  wife  owe  husband  anything  for  services  as  her  agent,  it 
is  subject  to  be  garnisheed  by  his  creditors :  55  Ga.  406. 

Credit  extended  to  wife  ;  husband  not  bound  here,  though  seller  expected 
him  to  furnish  money:  65  Ga.  686. 

Husband  bound  for  board  of  wife  and  children,  although  wife  negotiated, 
and  party  intended  to  credit  her:  92  Ga.  769. 

W246»,3(kh.  §2478.  (1758.)  Liability  of  husband  for  necessaries.  The  husband 
is  bound  for  necessaries  furnished  to  the  wife,  when  separated  from 
him,  subject  to  the  limitations  hereinbefore  provided.    If  the  wife  be 
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living  in  adultery  with  another  man,  the  husband  is  not  liable;  but 
notice  by  the  husband  shall  not  relieve  him  from  liability,  if  his 
wife  is  separated  from  him  by  reason  of  his  own  misconduct;  if  she 
voluntarily  abandons  him  without  sufficient  provocation,  notice  by 
the  husband  shall  relieve  him  of  all  liability  for  necessaries  fur- 
nished to  her. 

Where  they  live  separate,  the  onus  is  on  the  tradesman  to  show  he  credited 
the  husband  and  not  the  wife,  being  a  question  of  fact  for  the  jury  :  11  Ga.  324. 
Suit  against  a  husband  of  a  minor  upon  a  contract  with  the  wife  dum  sola,  for 
necessaries,  wife  must  be  joined  in  the  suit:  13  Ga.  467. 

§2479.   (1759.)    General  agency  of  wife.     The  wif e  may  act  as  attor-  ^2469> 8001- 
ney  and  agent  for  the  husband,  but,  except  in  cases  before  mentioned, 
proof  of  such  authority  must  be  made  as  in  other  cases. 

And  husband  may  be  agent  for  his  wife  as  to  her  separate  estate,  just  as 
any  one  else  could  be :  54  Ga.  263. 

General  Note.  Notes  taken  from  Code  of  1882  : 

Wife's  equity  good  as  against  the  husband :  1  Ga.  637.  Adequate  provision 
for  wife  and  children  in  equity,  as  against  judgment  creditors  :  3  Ga.  192.  As  to 
creditors'  claims  on  the  wife's  chose  in  action  through  her  husband :  3  Ga.  546. 
Wife's  equity  as  to  her  choses  as  against  husband's  creditors:  9  Ga.  328,  333. 
Assignment  by  the  husband  as  to  wife's  distributive  share :  14  Ga.  402.  When 
she  should  not  sue  through  husband  but  through  her  prochein  ami,  should  suit 
be  brought  against  her  trustee  for  her:  15  Ga.  124.  Wife's  equity  to  a  settle- 
ment out  of  her  father's  estate :  29  Ga.  117,  374.  Children's  right  to  equity  of 
a  settlement  depending  on  the  mother:  31  Ga.  62..  Wife's  equity,  judgment 
lien  and  purchaser,  notice:  33  Ga.  153.  Separate  estate  by  parol  without 
trustee,  wife's  equity,  notice:  34  Ga.  297.  Her  choses  in  action:  1  Ga.  637. 
When  the  wife's  choses  in  action  cannot  be  made  subject  to  the  husband's 
creditors :  3  Ga.  541-546.  Wife's  choses  not  reduced  to  possession  by  the  hus- 
band survive  to  her:  4  Ga.  319.  When  the  husband  was  as  administrator 
entitled  to  the  wife's  property :  4  Ga.  377.  Husband  surviving  his  wife  en- 
titled to  her  choses  in  action :  4  Ga.  541.  Where  the  wife  claimed  as  heir  or  dis- 
tributee of  her  child :  11  Ga.  379.  She  alone  can  recover  her  choses  in  action 
surviving  to  her:  22  Ga.  330.  Reduction  into  possession  of  the  wife's  choses  in 
action :  1  Ga.  637.  Distributive  share  of  wife  survived  to  wife  before  1866  and 
not  reduced  by  the  husband  in  his  lifetime  to  possession :  11  Ga.  25.  Where  her 
child  by  her  first  marriage  was  entitled  to  share  with  the  rest  of  her  children : 
13  Ga.  325 ;  23/51.  What  is  not  such  a  reduction  of  the  wife's  choses  in  action, 
as  to  defeat  the  wife's  equity :  22  Ga.  178.  Husband  being  heir  to  his  wife, 
can  convey  her  interest  in  her  father's  estate :  23  Ga.  142.  When  the  wife's 
share  in  her  father's  estate  was  not  liable  to  her  husband's  creditors :  24  Ga. 
631.  Husband  can  sue  for  wife's  land  after  her  death:  29  Ga.  58.  No  such 
reduction  to  possession  of  the  wife's  choses  in  action  as  to  defeat  the  wife's 
right%to  survivorship :  35  Ga.  184.  Where  the  statute  of  limitation,  husband 
only  person  who  could  sue:  46  Ga.  593.  Power  of  the  husband  to  limit  the 
wife's  inheriting  from  him,  may  do  so  by  will  as  to  all  except  dower :  8  Ga.  211. 
By  antenuptial  marriage  contract  the  husband  gave  up  all  claim  to  his  wife's 
property :  8  Ga.  279.  The  trustee  of  the  wife  may  purchase  in  the  trust  prop- 
erty: 11  Ga.  67.  Married  woman,  trust  estate  for,  without  any  trustee  being 
appointed:  12  Ga.  195.  When  the  separate  estate  had  to  be  clearly  defined, 
to  defeat  marital  rights  :  17  Ga.  425.     Where  the  separate  estate  vested  in  the 
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children  :  22  Ga.  426.  Where  the  wife's  separate  property  (right  to  which  had 
been  released  by  the  husband)  went  to  her  next  of  kin:  23  Ga.  407.  Wife's 
equity  to  settlement  out  of  her  share  of  her  father's  estate :  29  Ga.  117.  Bill  for 
direction  as  to  whether  the  will  intended  to  give  separate  estate :  33  Ga.  Sup. 
72.  Wife  as  claimant  of  property :  8  Ga.  354-358.  Husband  and  wife  sued 
jointly  for  wife's  torts:  11  Ga.  22.  Where  the  property  of  the  feme  sole  was 
converted  before  marriage,  the  husband  should  sue  for  it:  17  Ga.  267.  Where 
the  husband  is  a  minor  also,  the  statute  of  limitations  does  not  run  until  he  is 
twenty-one  years  of  age :  14  Ga.  687.  As  to  the  liability  of  the  husband's  prop- 
erty for  the  debts  of  the  wife,  before  the  Acts  of  1855-57,  p.  229:  22  Ga.  125. 
Since  that  Act:  22  Ga.  126.  Where  the  judgment  was  during  coverture  and 
before  the  Code  of  1863,  the  husband  was  liable  only  to  the  extent  of  the  prop- 
erty received  from  the  wife:  38  Ga.  255-258.  The  admission  by  the  father 
before  his  daughter's  marriage,  that  certain  property  belonged  to  her,  gives 
the  husband  no  right  in  it,  unless  made  to  induce  the  marriage:  24  Ga.  155. 
When  the  husband  cannot  release  an  agreement,  and  as  to  the  wife's  bill  for 
specific  performance  :  29  Ga.  67.  Notice  to  the  husband,  of  probate  in  solemn 
form,  not  notice  to  the  wife:  30  Ga.  340.  Contract  by  husband  to  abandon  a 
caveat  is  valid :  35  Ga.  192.  No  authority  in  the  husband  to  pawn  personal 
property  of  his  wife,  and  she  brought  trover  for  it:  44  Ga.  173.  Where  the 
husband  was  barred  by  the  statute  of  limitations,  so  was  the  wife :  46  Ga.  593  ; 
47/674.  May  carry  on  business,  the  husband  acting  as  her  agent :  55  Ga.  406. 
Homestead  continuing  so  long  as  the  wife  remained  a  widow,  although  there 
was  no  family  but  herself:  60  Ga.  653.  Act  of  1866,  enlarging  wife's  rights, 
reviewed  :  57  Ga.  414. 

Notes  taken  from  decisions  since  Co  de  of  1882  : 

Credit  extended  to  wife ;  husband  not  bound  here,  though  seller  expected 
him  to  furnish  money  :  65  Ga.  686. 

One  lending  money  to  husband,  permitted  to  treat  wife  as  debtor  here:  91 
Ga.  40. 

Jury  justified  hei-e  in  inferring  husband's  possession  of  personalty  was  wife's 
possession  :  91  Ga.  40. 

Husband's  agency  in  borrowing  money  for  wife  sufficiently  shown  :  91  Ga.  40. 

Debtor  of  wife  conveying  lands  to  husband  in  settlement,  not  protected  by 
husband's  statement  that  he  had  authority  to  settle:  92  Ga.  291. 

Husband  and  wife  living  together  on  land,  husband  presumptively  in  pos- 
session ;  such  joint  residence  not  notice  of  wife's  claim :  92  Ga.  787. 


ARTICLE  3. 

OF    MARRIAGE    CONTRACTS    AND    SETTLEMENTS. 

$$2682,2693  §2480.  (1775.)  Marriage  article  or  parol  agreement.  Any  agree- 
ment between  the  parties  to  a  marriage,  contemplating  a  future  set- 
tlement upon  the  wife,  whether  by  parol  or  in  writing,  may  be  exe- 
cuted and  enforced  by  a  court  of  equity  at  the  instance  of  the  wife 
at  any  time  during  the  life  of  the  husband:  Provided,  always,  that 
the  rights  of  third  persons,  purchasers  or  creditors  in  good  faith, 
and  without  notice,  are  not  affected  thereby.  An  agreement  perfect 
in  itself,  and  which  needs  no  future  conveyance  to  effect  its  pur- 
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poses,  is  an  executed  contract,  and  does  not  come  under  the  defini- 
tion of  marriage  articles. 

See  section  2694(3),  and  notes. 

Parol  antenuptial  agreement  enforced,  unless  husband  sets  up  statute  of 
frauds :  30  Ga.  156.  Parol  agreement  at  the  time  of  the  marriage  with  the 
wife,  to  avail  as  against  the  lien  of  a  judgment  against  the  husband,  must  be 
known  to  the  holder  of  the  judgment :  33  Ga.  153.  Parol  agreement  before 
marriage,  for  a  settlement  on  the  wife  afterwards,  is  within  the  statute  of 
frauds :  54  Ga.  681-683.  Where  the  separate  estate  did  not  extend  to  the  wife's 
second  marriage :  14  Ga.  410.  Written  marriage  contract  corrected  by  parol, 
when  not  to  do  so  would  be  to  perpetrate  fraud :  29  Ga.  166-176.  Separate  estate 
created  by  will  in  a,  feme  sole  avails  as  against  the  husband's  rights  on  her  mar- 
riage :  12  Ga.  195.  Separate  estate  created  by  parol,  and  without  a  trustee 
being  named:  34  Ga.  304,  298.  Construction  of  a  marriage  settlement  had, 
the  profits,  etc.,  during  her  life,  and  after  her  death  the  children  became  ten- 
ants in  common :  56  Ga.  101.  Where  antenuptial  settlements  after  Decem- 
ber, 1821,  vested  the  fee  in  the  wife,  etc.:  58  Ga.  15.  Where  the  husband, 
being  divorced,  took  nothing  under  a  marriage  settlement  set  up  by  bill  in 
equity  :  58  Ga.  86.  A  marriage  settlement  secured  by  mortgage  which  did  not 
avail  as  to  husband's  after  acquisitions :  53  Ga.  416-424.  When  divorce  did 
not  affect  the  settlement  as  regards  the  wife :  55  Ga.  506.  Should  be  left  to 
the  jury  to  decide,  where  it  was  thought  the  husband  was  excluded  by  the 
language  used,  although  this  was  not  clear:  30  Ga.  308-314.  Husband  ex- 
cluded forever,  under  the  terms  of  the  marriage  settlement:  8  Ga.  279. 
Agreement  between  husband  and  wife  through  a  trustee  for  separation  and 
allowance  to  the  wife :  8  Ga.  341.  A  marriage  settlement  placed  the  property 
in  the  joint  use  of  husband  and  wife,  and  was  not  subject  to  his  debts :  24  Ga. 
52.  Where  the  dividends  of  stock  left  to  the  wife  were  paid,  without  the 
intervention  of  a  trustee,  directly  to  her:  14  Ga.  421. 

Equity  has  jurisdiction  to  set  aside  marriage  settlement :  77  Ga.  340. 

Wife  took  absolute  power  to  devise ;  children  not  remaindermen  :  70  Ga.  38. 

Minor  children  of  wife,  proper  parties  to  bill  to  set  aside  marriage  contract : 
77  Ga.  340. 

§2481.  (1776.)  Voluntary  execution  and  trust  deeds.  The  husband 
may  voluntarily  execute  such  agreement,  or  he  may  at  any  time 
during  the  coverture,  either  through  trustees  or  directly  to  his  wife, 
convey  any  property  to  which  he  has  title,  subject  to  the  rights  of 
prior  purchasers  or  creditors  without  notice. 

Husband  may  make  a  deed  to  wife  for  rents  due  by  him  to  her:  55  Ga.  333. 
Marriage  settlement  before  the  Act  of  1821,  placing  the  estate  in  fee  in  the 
trustee,  unless  there  were  words  limiting  it:  29  Ga.  651.  Conveyances  by 
husband  to  wife  are  valid :  31  Ga.  720.  Closely  scrutinized  when  a  conveyance 
from  husband  to  wife  to  pay  some  alleged  debt  due  by  him  to  her :  52  Ga.  225. 
Even  where  he  makes  the  deed  to  her  on  her  application  for  a  homestead  :  61 
Ga.  451.  Trades  between  husband  and  wife  are  closely  scanned,  to  test  the 
good  faith  of  the  transaction :  60  Ga.  82.  Assignment  of  a  mortgage  as  be- 
tween husband  and  wife,  closely  scrutinized  to  detect  fraud,  if  any:  61  Ga.  175. 

Husband  cannot  alter  antenuptial  agreement  by  postnuptial  deed:  70 
Ga.  38.     Cited,  in  construing  such  a  deed :  70  Ga.  161. 

§2482.  (1777.)  Construction  of  contract.  Every  marriage  contract 
in  writing,  made  in  contemplation  of  marriage,   shall  be  liberally 
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construed  to  carry  into  effect  the  intention  of  the  parties,  and  no 
want  of  form  or  technical  expression  shall  invalidate  the  same. 
Such  contract  must  be  attested  by  at  least  two  witnesses. 

Shall  be  liberally  construed :  25  Ga.  305.  Eules  of  grammatical  construc- 
tion disregarded  to  effectuate  intention  :  39  Ga.  648.  The  intent  of  the  parties 
to  be  carried  out :  3  Ga.  367.     Construction  for  jury :  30  Ga.  308. 

Marriage  settlement  construed  :  70  Ga.  38. 

Quoted,  in  construing  a  postnuptial  deed:  70  Ga.  161. 

Generally,  "children"  provided  for  in  marriage  settlement,  presumed  to 
mean  only  children  of  such  marriage  :  73  Ga.  750. 

This  section  was  codified  from  3  Ga.  367,  and  25  Ga.  305:  74  Ga.  215. 

"Where  clause  settling  life-estate  on  wife  was  followed  by  words  clearly 
giving  her  fee  simple  in  undivided  half :  87  Ga.  559. 

^CobD4i8o  §2483.  (1778.)  Record  of  marriage  contracts.  Every  marriage  con- 
$2778.  tract  and  every  voluntary  settlement  made  by  the  husband  on  the 
wife,  whether  in  execution  of  marriage  articles  or  not,  must  be  re- 
corded in  the  office  of  the  clerk  of  the  superior  court  of  the  county 
of  the  residence  of  the  husband,  within  three  months  after  the  exe- 
cution thereof.  On  failure  to  comply  with  this  provision,  such 
contract  or  settlement  shall  not  be  of  any  force  or  effect  against  a 
purchaser,  or  creditor,  or  surety  who,  bona  fide  and  without  notice, 
may  become  such  before  the  actual  recording  of  the  same.  If  such 
contract  or  settlement  is  made  in  another  State,  and  the  parties 
subsequently  move  into  this  State,  the  record  must  be  made  within 
three  months  from  such  removal.  If  the  settled  property  be  in  this 
State,  and  the  parties  reside  in  another,  then  the  record  must  be 
made  in  the  county  where  the  property  is,  and  within  the  time 
specified  above. 

Act  of  1847,  requiring  record  in  twelve  months,  makes  no  exception  in 
favor  of  a  feme  covert;  the  Act  to  be  enforced  in  good  faith :  16  Ga.  102.  Hus- 
band must,  as  agent  or  trustee,  see  to  the  recording  in  time:  16  Ga.  112.  As 
between  the  parties  it  is  valid,  although  it  be  not  recorded:  22  Ga.  403. 
Constructive  notice  sufficient  to  bind  bona  fide  purchasers  and  creditors,  and 
as  to  what  constitutes  constructive  notice:  25  Ga.  277.  Bona  fide  purchasers 
under  this  law  defined :  28  Ga.  170.  Act  of  1847  extends  to  such  as  were  exe- 
cuted before  the  Act,  whether  recorded  or  not ;  and  registration  only  of  those 
conveyances  required  by  law  to  be  recorded,  is  notice:  32  Ga.  165.  Record- 
ing not  necessary  in  those  cases  where  voluntary  settlement  of  wife's  equity 
on  her:  32  Ga.  629-632.  Where  it  is  not  necessary  to  record,  for  that  applies 
only  to  settlements  by  the  husband :  35  Ga.  184.  Need  not  be  recorded  in 
every  county  where  the  husband  may  subsequently  reside  ;  evidence  as  to 
date  of  record :  33  Ga.  Sup.  149.  Act  of  1847  applies  only  in  favor  of  bona 
fide  creditors,  who  without  notice  give  credit  on  the  faith  of  the  property ; 
it  renders  the  settlement  void  in  favor  of  a  debt  due  by  the  husband  as 
guardian,  when  :  41  Ga.  426.  Wife  the  proper  one  to  claim  her  voluntary  set- 
tlement levied  on,  her  trustee  being  dead;  as  to  notice  of  record:  55  Ga. 
69-71.  Not  recorded  in  three  months,  and  bona  fide  mortgagee  of  husband 
protected:  54  Ga.  614-620.  Lien  of  judgment  creditor  enforced  against  the 
wife's  secret  equity,  of  which  he  had  no  notice:  56  Ga.  82,  79.     Made  in  an- 
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other  State :  25  Ga.  305.  Constructive  notice  of  unrecorded  marriage  settle- 
ment binds  purchasers,  creditors,  etc. :  25  Ga.  277.  Does  not  apply  to  debt 
due  by  the  husband  as  guardian,  where  not  on  the  faith  of  the  record  :  41  Ga. 
426-436.  Bona  fide  creditor  must  have  become  such  before  the  record  of  it, 
on  the  faith  of  the  property  :  53  Ga.  155-159.  A  bona  fide  creditor  is  one  who 
gives  credit  on  the  faith  of  the  property  in  the  marriage  settlement :  28  Ga. 
173.  Only  extends  to  one  becoming  creditor  on  the  faith  of  the  property 
settled,  and  it  not  recorded  in  time:  66  Ga.  720.  Record,  of  land  in  other 
counties :  53  Ga.  424.  Where  a  mortgage  to  secure  a  marriage  settlement  did 
not  cover  future  acquisitions :  53  Ga.  424.  Record  is  no  notice  as  to  property 
purchased  with  the  proceeds  of  that  which  was  recorded :  55  Ga.  504. 

Creditor,  to  take  priority,  must  be  bona  fide,  and  must  have  given  credit  on 
faith  that  husband  owned  the  property :  66  Ga.  720. 

Voluntary  settlement  unrecorded,  void  as  to  bona  fide  purchaser  without  no- 
tice :  71  Ga.  769.  But  prevails  over  deed  for  value  made  after  record :  71  Ga.  769. 
Unrecorded  within  three  months,  void  as  to  one  crediting  husband  before 
record  and  on  faith  of  the  property :  72  Ga.  752.  Creditor  after  actual  record 
of  voluntary  deed  to  wife,  gets  no  lien  by  judgment:  72  Ga.  752. 

§2484.  (1779.)  Wife  may  force  a  record.  If  the  trustee  or  husband 
having  possession  of  such  contract  or  settlement  fails  or  refuses  to 
have  the  same  recorded,  the  wife,  or  any  friend  of  hers,  may  apply 
to  the  judge  of  the  superior  court  at  any  time  for  an  order  compel- 
ling such  record;  and  the  trustee  thus  refusing,  after  demand,  shall 
be  personally  reponsible  to  his  cestui  que  trust  for  all  damages  sus- 
tained by  reason  of  the  failure  to  record;  and  such  application  of 
the  wife,  or  her  friend,  when  entered  on  the  minutes  of  the  superior 
court,  shall  be  a  notice  equivalent  to  the  record  of  the  marriage  con- 
tract or  trust  deed. 

§2485.  (1780.)  Appointing  and  removing  trustees.  The  judge  of  the$3iw- 
superior  court  of  the  county  of  the  wife's  domicile  may,  at  any  time, 
upon  petition,  exercise  the  powers  of  a  chancellor  in  appointing,  or 
removing,  or  substituting  trustees,  or  granting  any  order  for  the 
protection  of  the  trust  estate,  exercising  a  wise  discretion  as  to  the 
terms  on  which  such  appointment  shall  be  made,  or  such  order 
granted.  The  proceeding  in  each  case  shall  be  transmitted  to  the 
clerk  of  the  superior  court,  to  be  recorded  in  the  book  of  the  minutes 
of  such  court,  next  to  the  minutes  of  the  last  term  thereof. 

See  notes  to  section  3164. 

Prior  to  1838,  judge  had  no  power,  at  chambers,  to  bestow  trust:  77  Ga.  525. 

§2486.  (1781.)  When  executed  in  favor  of  volunteers.  Marriage  con- 
tracts and  postnuptial  settlements  will  be  enforced  at  the  instance 
of  all  persons  in  whose  favor  there  are  limitations  of  the  estate. 
Marriage  articles  will  be  executed  only  at  the  instance  of  persons 
coming  within  the  scope  of  the  marriage  consideration;  but  when 
executed  at  their  instance,  the  court  may  execute  also  in  favor  of 
volunteers.  All  persons  are  volunteers  except  the  parties  to  the  con- 
tract and  the  offspring  of  the  wife. 
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Executed  at  the  instance  of  all  persons  coming  "within  the  scope,"  but  not 
in  favor  of  volunteers,  etc.,  who  do  not  come  within  the  scope:  6  Ga.  563.  If 
not  parties  or  heirs  and  not  in  the  scope,  cannot  have  it  reformed :  21  Ga.  370. 
When  executed  in  favor  of  volunteers :  29  Ga.  765.  Where  the  trust  not  exe- 
cuted, and  children  by  second  marriage  come  in  :  39  Ga.  648.  Voluntary  con- 
tract executed,  equity  will  enforce  all  the  rights  growing  out  of  it  against  any 
one  :  16  Ga.  49.  Where  articles  executed  partially,  and  volunteers  subsequently 
apply  to  a  court  of  equity,  and  a  former  decree  cannot  be  invoked  in  their  fa- 
vor:  6  Ga.  564.  Equity  reforming  marriage  contract  at  the  instance  of  a  child 
by  a  former  marriage :  45  Ga.  301.  Equity  will  enforce  a  trust  in  a  marriage 
settlement  in  favor  of  volunteers  and  beneficiaries ;  where  it  does  it,  as  to 
those  within  the  scope  of  the  marriage  consideration :  53  Ga.  416-425. 

Section  applied :  74  Ga.  675. 

Minor  children  of  wife  proper  parties  to  bill  to  set  aside  marriage  contract : 
77  Ga.  340. 

$3658.  §2487.   (1782.)    Valuable  consideration.     Marriage  is  a  valuable  con- 

sideration, and  the  wife  stands,  as  to  property  of  the  husband  set- 
tled upon  her  by  marriage  contract,  as  other  purchasers  for  value: 
Provided,  that  by  such  contract  the  husband  does  not  incapacitate 
himself  from  paying  his  existing  just  debts. 

Marriage  is  a  valuable  consideration,  and  sufficient  to  support  a  deed: 
16  Ga.  368.  If  she  is  guilty  of  no  fraud  and  enters  into  a  settlement  without 
notice  of  a  debt  due  from  him  to  other  persons,  she  will  be  protected  against 
that  debt :  16  Ga.  368.  Husband  may  make  a  deed  to  his  wife  for  what  he  owes 
her  for  rent  of  her  land :  55  Ga.  332. 

T.  U.  P.  Charl.  250;  R.  M.  Charl.  36. 

Marriage  a  valuable  consideration  :  53  Ga.  423 ;  71/853  ;  74/670. 

Innocent  purchaser  on  such  consideration,  protected  even  against  subse- 
quent bona  fide  purchaser:  74  Ga.  670. 

An  antenuptial  agreement  by  husband,  in  consideration  of  marriage,  that 
his  estate  should  pay  wife  $4,000  after  death,  not  testamentary,  but  an  obliga- 
tory contract :  86  Ga.  636. 

S0,3473,  §2488.  (1783.)  Wife  feme  sole  as  to  her  separate  estate.  The  wife 
is  a,  feme  sole  as  to  her  separate  estate,  unless  controlled  by  the  settle- 
ment. Every  restriction  upon  her  power  in  it  must  be  complied  with; 
but  while  the  wife  may  contract,  she  cannot  bind  her  separate 
estate  by  any  contract  of  suretyship,  nor  by  any  assumption  of  the 
debts  of  her  husband,  and  any  sale  of  her  separate  estate,  made  to  a 
creditor  of  her  husband  in  extinguishment  of  his  debts,  shall  be  ab- 
solutely void. 

See  notes  to  section  2474. 

Notes  taken  from  Code  of  1882  : 

Stated,  where  a  manned  woman  binds  her  separate  estate  by  note :  39  Ga.  41. 
Every  restriction  should  be  complied  with:  9  Ga.  199-203.  Feme  sole  as  to:  9 
Ga.  224.  Wife  deserted  by  her  husband  could  before  the  Code  bind  her  sepa- 
rate estate  by  a  note  on  a  contract  for  her  husband's  debt :  41  Ga.  144.  Where 
the  husband  was  dead,  wife  could  bring  action  of  ejectment  in  her  name:  42 
Ga.  352.  Restriction  valid,  although  it  was  made  when  she  was  a  feme  sole:  12 
Ga.  195.  Restraint  of  power  of  alienation  is  inferred  from  what ;  she  is  a  feme 
sole  as  to  such  separate  estate,  and  may  dispose  of  it:  12  Ga.  195.    Intention 
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governs  as  to  form  of  settlement  and  restraints  on  :  16  Ga.  528.  Obligation  of 
wife  having  such  separate  estate  to  support  herself  and  her  husband  ;  he  may 
purchase  for  such  estate  :  9  Ga.  224.  Appointment  of  trustee  for  supposed  sep- 
arate estate  does  not  prejudice  the  husband's  rights  in  it :  11  Ga.  67.  Wife  be- 
ing  feme  sole  as  to,  must  perform  the  corresponding  obligations  of  one :  16  Ga. 
103.  "When  it  is  subject  to  levy  and  sale  for  husband's  debts :  20  Ga.  111.  Can- 
not bind  her  separate  estate  by  contract  of  indorsement :  24  Ga.  52.  Cannot  be 
mortgaged :  24  Ga.  196.  Where  words  in  the  father's  will  settling  property  on 
the  daughter  prevented  her  from  mortgaging  it  for  her  husband's  debts:  25 
Ga.  652.  Where  wife's  mortgage  was  held  valid  for  her  husband's  debts :  33 
Ga.  316.  Where  wife  entitled  to  have  a  separate  estate,  a  reasonable  provision 
by  the  husband  from  property  that  came  through  her:  24  Ga.  631.  Voluntary 
settlement  of  wife's  equity  on  her:  32  Ga.  629-632.  Statutory  title  acquired 
by  trustees  to  such  estate  as  against  the  husband,  how  defeated:  30  Ga.  287. 
Failure  to  prove  existence  of  such  estate  and  appointment  of  trustees,  no 
ground  for  a  new  trial:  31  Ga.  212.  Property  bought  with  wife's  earnings, 
title  in  her  own  name,  taxes  paid  by  her,  is  her  separate  property :  30  Ga.  386. 
Injunction  at  instance  of  wife  to  restrain  sale  of :  31  Ga.  304.  Debt  contracted 
after  marriage,  such  estate  prima  facie  bound  for:  32  Ga.  462.  What  contract 
valid:  2  Ga.  383;  32/604.  Where  a  wife  gives  a  note,  the  presumption  is  she 
had  a  separate  estate,  and  judgment  thereon  binds  the  same :  39  Ga.  41.  Sec- 
tion cited  :  45  Ga.  630.  Section  cited,  and  the  married  woman  made  no  contract 
to  bind  her :  62  Ga.  557.  Executed  trust,  and  wife's  deed  to  pay  husband's  ob-  , 
ligation  void :  62  Ga.  734-743.  Where  a  second  purchaser,  without  notice  that 
it  was  the  wife's  separate  estate,  was  protected :  60  Ga.  30-39.  Bound  by  the  acts 
of  her  attorney :  60  Ga.  189,  192.  Note  by  the  wife  binds  her,  if  given  for  her 
own  business  carried  on  by  her  husband :  59  Ga.  380-384.  Could  not  mortgage 
her  property  for  her  husband's  debts,  under  the  terms  of  the  settlement  created 
by  her  father's  will:  25  Ga.  652,  656.  When  she  can  dispose  of  her  separate 
estate  or  authorize  her  husband  to  do  so :  24  Ga.  194.  Notice  of  her  title  nec- 
essary, to  avail  as  against  a  bona  fide  mortgagee  from  the  husband  :  54  Ga.  614. 
Judgment  creditor  not  affected  by  wife's  secret  equity:  56  Ga.  79.  When 
without  notice  of  wife's  claims,  it  is  postponed  to  older  mortgages :  61  Ga.  346. 
Wife  cannot  ratify  husband's  use  of  her  money  to  pay  his  debts,  and  husband 
could  not  receipt  for  her  legacy:  61  Ga.  663-671.  Any  contract  of  suretyship 
on  part  of  the  wife,  void :  59  Ga.  254 ;  39/43 ;  63/73.  Wife's  trust  estate  cannot 
be  mortgaged  for  trustee's  debts:  55  Ga.  203-206.  Husband's  deed  to  wife 
for  rents  of  her  separate  estate :  55  Ga.  334.  Separate  estate  on  her  death 
vests  in  her  husband,  although  he  fails  to  administer:  29  Ga.  733.  She  must 
pursue  the  way  pointed  out  for  the  disposition  of  her  separate  estate :  9  Ga. 
199.  Wife  can  bind  her  separate  estate  for  necessaries:  41  Ga.  299;  9/223. 
Promissory  note  of  a  married  woman  is  binding  on  her  separate  estate:  32  Ga. 
604;  41/147.  Cannot  convey  property  through  a  trustee  to  wife  and  children, 
with  the  intention  of  preventing  the  collection  of  damages:  59  Ga.  256,  259. 
Cannot  bind  her  separate  estate  for  her  husband's  debts :  63  Ga.  731.  One  re- 
ceiving money  of  the  wife  for  husband's  debts  is  not  protected  if  he  has  notice : 
54  Ga.  543.  Under  the  law,  since  1866  and  1868,  a  married  woman  can  will  her 
separate  property  without  her  husband's  consent:  56  Ga.  344.  Mortgage  by 
the  trustee  to  secure  the  cestui  que  trust  is  not  discharged  by  payment  to  him- 
self :  61  Ga.  171.  The  widow  can  assume  the  debts  of  her  deceased  husband : 
54  Ga.  500.  A  marriage  settlement  cannot  divest  legal  liens  acquired  :  53  Ga. 
417.  The  deed  is  void  where  the  wife  herself  directs  the  sale :  57  Ga.  208.  The 
restraints  on  the  wife  under  this  section  extend  not  only  to  property  deeded 
to  her,  but  to  any  property  she  may  othei'wise  get :  53  Ga.  435.     Wife  sued 
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separately  as  a,  feme  sole,  if  no  trustee  ;  and.  she  may  contract  and  be  contracted 
with,  except  as  to  suretyship:  39  Ga.  41. 

Notes  from  decisions  since  Code  of  1882  : 

Bona  fide  purchaser,  wife's  negotiable  note  given  for  husband's  debt  binds 
her,  in  hands  of  bona  fide  purchaser  for  value  before  due :  69  Ga.  661.  That 
wife's  note  and  mortgage  secured  husband's  debt  will  not  affect  bona  fide  pur- 
chaser: 89  Ga.  181.  Where  paper  title  in  husband,  bona  fide  mortgagee  pro- 
tected: 94  Ga.  573;  70/201.  Cannot  be  surety  ;  but  cannot  plead  against  bona 
fide  holder  that  she  signed  the  note  as  surety  :  70  Ga.  322. 

Claim,  transaction  between  husband  and  wife  attacked  by  creditors  for 
fraud,  onus  on  wife,  claiming  property  gotten  from  husband,  to  make  fair 
showing.    Aliter,  where  she  has  separate  estate :  82  Ga.  430. 

Contract,  though  married  woman  cannot  become  surety,  she  can  buy  goods 
on  her  own  credit  for  her  son's  use:  87  Ga.  393.  See  catchword  "Contract" 
under  section  2474.  Since  married  woman's  Act,  contract  by  her,  binding 
whether  she  has  separate  estate  or  not :  85  Ga.  741.  Married  woman  could  not 
contract  under  common  law,  may  do  so  now :  70  Ga.  326.  May,  without  sepa- 
rate estate,  become  liable,  by  express  contract,  for  board  furnished  herself 
and  children:  92  Ga.  769.  Where  married  woman  really  surety,  but  alone 
executes  papers  to  lender,  binding  her  separate  estate,  contract  void:  92  Ga. 
319.  Married  woman's  note  made  in  Georgia,  renewing  note  made  in  another 
State,  to  pay  husband's  debt,  bound  her  personally:  92  Ga.  238,  242.  Prior  to 
Code  she  could  not  bind  herself  by  money  contract,  but  could  her  separate 
estate,  and  to  what  extent:  92  Ga.  238,  242. 

Deed  by  wife,  to  husband  without  order  of  court,  set  aside  in  equity:  77 
Ga.  455.  •  Where  insolvent  husband  made  voluntary  deed  to  wife  to  defeat 
debt,  her  subsequent  conveyance  of  same  land  in  payment  of  such  debt,  valid : 
78  Ga.  245. 

Estoppel,  wife  deeding  property  to  secure  husband's  debt,  with  lender's 
knowledge,  not  estopped  to  recover  land :  75  Ga.  654. 

Follow  fund,  wife  may  follow  her  money  into  land,  against  husband's 
creditor  with  notice :  70  Ga.  179. 

Fraud,  creditor  with  notice,  or  reasonable  ground  to  suspect  fraud  on  wife, 
cannot  defeat  her  recovery :  72  Ga.  486. 

Gift,  wife  may  make  valid  gift  to  husband,  if  no  improper  influence  or  per- 
suasion:  71  Ga.  692.  But  such  gift  is  closely  scrutinized,  and  voidable  for 
constructive  fraud,  within  five  years:  71  Ga.  692.  While  wife  may  legally 
give  property  to  husband,  gift  never  presumed :  82  Ga.  329. 

Husband  cannot  use  wife's  money  to  pay  his  debt,  and  creditor  knowingly 
receiving  it,  liable  to  her:  70  Ga.  179.  Wife  bound  for  bill  made  by  her  hus- 
band where  he  was  her  agent,  though  unknown  to  seller:  70  Ga.  385.  Wife 
not  liable  on  note  given  by  husband  as  trustee,  authority  to  make  the  note 
not  appearing:  76  Ga.  347. 

Husband's  debt,  wife  can  recover  from  bank  amount  of  her  money  applied 
to  partnership  debt  of  husband :  65  Ga.  528.  Sale  of  wife's  goods  in  payment 
of  husband's  debts,  void:  67  Ga.  518.  Section  applied  where  husband's  debt 
paid  with  part  of  a  loan  :  70  Ga.  57.  Insurance  policy  on  husband's  life,  pay- 
able to  wife,  cannot  be  transferred  by  her  to  secure  his  creditor:  75  Ga.  755. 
Ratification  after  husband's  death,  not  render  transfer  valid :  75  Ga.  755.  Hus- 
band allowing  wife  to  take  boarders,  and  have  gross  proceeds,  her  purchase 
therewith  of  property  contracted  for  by  him,  good  against  his  debt  not  refer- 
able to  such  asset :  78  Ga.  499.  Where  creditors  assign  husband's  debt  to  wife, 
taking  her  note  therefor,  same  is  device  to  evade  the  law,  and  creditors  cannot 
recover  on  note:  80  Ga.  620.     Though  wife  borrow  money  for  husband's  use, 
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and  lender  know  it,  contract  not  necessarily  void:  85  Ga.  200.  Interest  of 
wife  in  policy  not  shown,  her  agreement  to  pay  premium  note  of  husband,  in- 
valid :  84  Ga.  309.  Contract  here  an  undertaking  to  pay  husband's  debts,  and 
void:  93  Ga.  107.  Wife's  deed  in  payment  of,  only  void  as  against  her,  cover- 
ture being  personal  privilege :  88  Ga.  84. 

Joint  debt,  conveyance  by  wife,  codefendant  with  husband,  to  indemnify 
bondsman  on  bond  dissolving  garnishment,  valid  only  as  to  her  liability  :  73  Ga. 
269.  Facts  justified  verdict  in  wife's  favor  in  suit  on  note  signed  by  her  and  hus- 
band: 78  Ga.  323.  Husband  and  wife  may  become  joint  lessees  of  house,  and 
wife  liable  for  rent :  85  Ga.  816.  Parol  admissible  to  show  joint  note  of  hus- 
band and  wife,  given  for  debt  of  former,  with  wife  as  surety :  85  Ga.  816. 

Land,  though  wife's  money  paid  for,  if  title  taken  in  husband  and  debt  in- 
curred on  faith  of  it  as  his,  it  is  subject:  72  Ga.  39. 

Liability,  married  woman  may,  as  original  undertaker,  become  liable  for 
goods  furnished  to  another :  86  Ga.  590. 

Lien,  wife  has  special,  only  on  land  bought  with  her  money:  70  Ga.  179. 
Creditor  of  husband  getting  wife's  money  and  so  investing  it,  may  set  off 
against  her  suit  rents  from  the  land  used  for  her  support :  70  Ga.  179.  On  fore- 
closure of  material  man's  lien  on  married  woman's  land,  competent  to  show 
why  credit  first  given  to  husband :  91  Ga.  590. 

Loan,  though  wife  borrow  money  for  husband's  use  and  lender  know  it, 
contract  not  necessarily  void :  85  Ga.  200.  Married  woman  borrowing  money 
to  lend  to  another,  valid  though  lender  knew  facts :  92  Ga.  319. 

Marital  rights,  where,  after  remarriage,  conveyance  by  second  husband, 
whose  marital  rights  attached,  carried  title :  73  Ga.  750. 

Mortgage,  wife  not  estopped  by  mortgage  on  her  separate  estate,  given  for 
husband's  debts— mortgagee  having  notice :  67  Ga.  200.  Wife  may  be  creditor 
of  husband  and  take  valid  mortgage  from  him:  72  Ga.  1.  Wife's  illegality  to 
chattel  mortgage  of  self  and  husband,  setting  up  suretyship  but  not  alleging 
that  property  hers,  valueless :  74  Ga.  360.  Married  woman  may  mortgage  her 
interest  as  beneficiary  in  trust  estate,  and  it  may  be  subjected  to  her  debts  in 
equity :  91  Ga.  774,  775. 

Purchase  money,  wife  cannot  recover  money  of  her  separate  estate  paid  for 
land  by  her  husband  as  her  agent :  79  Ga.  772. 

Security  deed,  deed  to  secure  husband's  debt  cannot  be  ratified,  nor  wife 
estopped  by  consenting  to  subsequent  deed  by  husband's  vendee :  72  Ga.  486. 

Son-in-law's  debt,  married  woman  may  give  note  and  mortgage  on  her  prop- 
erty in  extinguishment  of:  92  Ga.  371.  Note  and  mortgage  signed  by  married 
woman  to  raise  money  for  son-in-law,  void  in  hands  of  one  who  bought  them 
after  maturity :  73  Ga.  782. 

Statute  of  frauds,  undertaking  here  original,  and  not  protected  by  statute 
of  frauds :  77  Ga.  542. 

Suits,  may  sue  or  be  sued  with  respect  to  separate  estate :  68  Ga.  255. 

Surety,  contract  of  suretyship  by  married  woman  void,  though  she  be  a 
free  trader :  86  Ga.  780.  May  become  liable  as  original  undertaker  for  goods 
furnished  another :  86  Ga.  590.  Parol  admissible  to  show  joint  note  of  hus- 
band and  wife,  given  for  debt  of  former,  with  wife  as  surety :  85  Ga.  816.  Mar- 
ried woman  intending  to  become  another's  surety,  abandoning  scheme,  bor- 
rowing money  and  lending  to  other,  transaction  valid  though  lender  knew 
facts :  92  Ga.  319. 

Warranty,  homestead  set  apart  to  husband,  wife  joining  him  in  warranty- 
deed  to  it,  not  relieved  from  liability  because  of  being  married  woman :  74 
Ga.  793. 

Will,  wife  not  restricted  here  in  power  to  devise :  70  Ga.  38. 
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§3651.  §2489.    (1784.)    Minority   of  party  to  contract.      The  minority  of 

either  party  to  marriage  articles,  or  a  marriage  contract,  shall  not 
invalidate  it:  Provided,  such  party  is  of  lawful  age  to  contract 
marriage. 

$3188.  §2490.   (1785.)    Sale  to  husband  or  trustees.     No  contract  of  sale  of 

a  wife  as  to  her  separate  estate  with  her  husband  or  her  trustee  shall 
be  valid,  unless  the  same  is  allowed  by  order  of  the  superior  court 
of  the  county  of  her  domicile. 

See  notes  to  section  2491. 

Trustee  selling  to  creditor  with  notice,  who  sold  to  second  purchaser  with- 
out notice,  this  latter  pi'otected :  60  Ga.  29.  Section  cited ;  her  money  also 
protected,  as  against  her  husband's  debts:  54  Ga.  545.  Bona  fide  mortgagee 
from  husband  protected :  54  Ga.  614.  Section  cited,  where  there  was  no  con- 
tract by  the  wife,  and  no  binding  of  her  separate  estate :  62  Ga.  557.  Section 
cited  and  construed:  63  Ga.  734.  When  can  sue  the  creditor  for  her  money, 
where  the  conveyance  was  never  allowed  by  the  court :  61  Ga.  662.  Could  not, 
without  an  order  from  the  superior  court,  under  this  section,  appropriate  the 
wife's  note  to  the  payment  of  the  husband's  debts :  61  Ga.  170,  171 ;  71/692. 

Relinquishment  of  dower  for  valuable  consideration  is  sale  to  husband : 
69  Ga.  74. 

Wife's  deed  to  husband  without  order  of  court,  set  aside  in  equity :  77 
Ga.  455.  Rights  of  her  creditors  not  affected  by  such  sale :  75  Ga.  310. 

These  restrictions  do  not  prevent  wife  from  being  a  creditor  of  the  husband : 
72  Ga-.  11. 

82  Ga.  329.  §2491.  Wife  may  give  to  husband.  A  wife  may  give  property  to  her 
husband,  but  a  gift  will  not  be  presumed.  The  evidence  to  support 
it  must  be  clear  and  unequivocal,  and  the  intention  of  the  parties 
must  be  free  from  doubt. 

Such  gift  closely  scrutinized,  and  voidable  for  improper  influences,  con- 
structive fraud,  etc.,  within  five  years:  71  Ga.  692. 
Wife  can  make  gift  to  husband:  87  Ga.  641. 

82 Ga.  427.  §2492.  A  married  woman  may  contract;  presumptions.  A  married 
woman  may  make  contracts  with  other  persons;  but  when  a  trans- 
action between  husband  and  wife  is  attacked  for  fraud  by  the  cred- 
itors of  either,  the  onus  is  on  the  husband  and  wife  to  show  that  the 
transaction  was  fair.  If  the  wife  has  a  separate  estate,  and  pur- 
chases property  from  other  persons  than  her  husband,  and  the  prop- 
erty is  levied  on  as  the  property  of  the  husband,  the  onus  is  upon 
the  creditor  to  show  fraud,  or  that  she  did  not  have  the  means  where- 
with to  purchase  the  property. 

See  catchword  "Contract"  under  sections  2474  and  2488 ;  See  also  notes  to 
section  2695,  paragraphs  1,  2  and  3,  and  general  note  thereafter. 

Onus  on  defendants  to  show  valid  consideration,  where  creditor  attacking  as 
fraudulent  husband's  deed  to  trustee  for  wife  and  children  :  69  Ga.  558.  Trans- 
fers between  husband  and  wife  scanned  closely,  and  utmost  good  faith  must 
appear,  to  be  good  against  creditors :  57  Ga.  235 ;  69/757.  See  also  73  Ga.  716 ; 
60/82.    Sale  by  married  woman  to  husband,  to  hinder  creditors,  void :  75  Ga.  312. 
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General,  Note. — Articles  of  separation  and  allowance  for  the  wife  through 
a  trustee  are  valid :  8  Ga.  341.  "When  the  antenuptial  settlement  was  by 
agreement  extinguished  after  marriage,  conveyances  to  the  wife  void,  when: 

12  Ga.  125.  Marriage  settlement  not  within  the  act  which  denies  the  right 
to  prefer  creditors  on  making  an  assignment :  16  Ga.  368.  As  to  subsequent 
creditors  soon  after,  where  all  of  his  estate  was  settled  on  his  wife :  20  Ga. 
210-223, 224.  Where  conveyances  from  husband  to  wife  were  valid,  he  deriving 
property  from  wife :  31  Ga.  720.  Where  by  the  settlement  the  husband  had 
the  use  and  benefit  of  certain  property  during  life,  it  was  liable  for  his  debts : 

13  Ga.  165.  Reforming  of  a  settlement  so  as  to  vest  property  in  the  hus- 
band on  the  wife's  death:  31  Ga.  743.  What  estops  the  executor  of  the  hus- 
band from  denying  the  separate  estate  of  the  wife :  17  Ga.  81.  What  is  evidence 
of  fraud  in,  not  subsequent  possession  of  it  after  settling  the  property  on  his 
wife  and  children  :  17  Ga.  217.  Reformation  of  a  decree  finding  that  certain 
property  should  be  settled  on  a  married  woman :  18  Ga.  437.  Written  mar- 
riage contract  rectified  by  a  verbal  one,  when  not  to  do  so  would  be  to  permit 
a  fraud :  29  Ga.  166.  Prior  to  1866,  where  there  were  no  words  to  the  separate 
use  of  the  woman,  the  conveyance  vested  title  in  her  husband  ;  ejectment  case, 
where  an  injunction  was  refused :  43  Ga.  221.  Equity  reforming  a  marriage 
contract  where  there  was  fraud :  45  Ga.  301.  As  to  signature  of ;  and  the  set- 
tlement as  between  the  parties,  although  not  recorded,  is  valid :  22  Ga.  403. 
Contract  to  hold  property  of  the  wife  in  common  with  that  coming  to  her 
daughter,  his  ward,  and  at  her  maturity  settle  the  same  on  his  wife,  is  valid: 
27  Ga.  266.  Provision  that  the  wife's  property  shall  never  be  subject  to  the 
control  of  her  husband,  etc. :  30  Ga.  308.  Provision  as  to  power  of  appoint- 
ment of  trustee  construed,  where  wife  appointed  her  husband  trustee:  30 
Ga.  446.  Will  in  accordance  with  an  excuted  agreement  as  to  settlement,  not 
to  be  avoided  by  a  codicil  or  otherwise :  30  Ga.  528.  Where  the  husband  is 
trustee  for  the  wife,  and  becomes  indebted  to  her  by  virtue  of  a  marriage  set- 
tlement; record  in  county  of  husband's  residence :  33  Ga.  Sup.  149-154.  Trus- 
tees in  a  marriage  settlement ;  illegal  investment  by :  41  Ga.  426.  Also,  see 
where  no  need  of  a  second  conveyance :  29  Ga.  651.  Husband  cannot  'fJind 
the  wife's  estate  for  the  hire  of  an  overseer:  56  Ga.  47.  The  wife  bound  by  a 
judgment  against  her  in  a  claim  case  as  to  her  separate  property :  63  Ga.  545. 
When  the  wife  can  bind  herself  as  to  her  ow.n  property  by  going  security :  63 
Ga.  447.  Husband  paying  taxes  on  his  wife^s  land  does  not  render  it  subject 
to  his  debts :  54  Ga.  333.  Suits  as  to  the  wife's  separate  estate,  under  the  Act' 
of  1866,  and  the  Constitution  of  1868,  should  be  in  her  name :  51  Ga.  147.  When 
a  judgment  against  a  married  woman  was  conclusive :  61  Ga.  512.  As  to  the 
removal  of  a  trustee  of  a  married  woman :  60  Ga.  18, 19.  Where  the  separate 
estate  of  the  wife  is  bona  fide  such,  the  husband  may  be  entitled  to  compensa- 
tion for  his  services  rendered  in  connection  therewith :  55  Ga.  409.  As  to  deed 
from  husband  to  wife :  57  Ga.  413.  Wife  suing  creditor  for  her  money  paid 
him,  with  notice  thereof,  on  her  husband's  debt :  61  Ga.  662 ;  54/543.  Wife  alone 
can  sue  for  her  legacy,  and  husband  cannot  receipt  for  it :  61  Ga.  671.  Where 
the  trust  was  executed  as  to  the  marriage  settlement:  51-Ga.  40.  Married 
woman  bound  by  her  attorney's  acts  :  60  Ga.  189.  She  rf!?tj  sell  her  separate 
estate :  55  Ga.  41. 
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OF    PARENT    AND    CHILD. 


ARTICLE   1. 

LEGITIMATE    CHILDREN. 

^fitlSto?'  §2493.  (1786.)  Legitimate  children.  All  children  born  in  wedlock, 
or  within  the  usual  period  of  gestation  thereafter,  are  legitimate. 
The  legitimacy  of  a  child  thus  born  may  be  disputed.  Where  pos- 
sibility of  access  exists,  except  in  cases  of  divorce  from  bed  and 
board,  the  strong  presumption  is  in  favor  of  legitimacy,  and  the 
proof  should  be  clear  to  establish  the  contrary.  If  pregnancy  ex- 
isted at  the  time  of  the  marriage,  and  a  divorce  is  sought  and  ob- 
tained on  that  ground,  the  child,  though  born  in  wedlock,  is  not 
legitimate.  The  marriage  of  the  mother  and  reputed  father  of  an 
illegitimate  child,  and  the  recognition  of  such  child  as  his,  shall 
render  the  child  legitimate;  and  in  such  case  the  child  shall  imme- 
diately take  the  surname  of  his  father. 

Legitimating  by  act  of  the  legislature :  8  Ga.  210.  Presumption  of  legiti- 
macy, how  rebutted :  12  Ga.  155.  General  report  in  the  neighborhood  will  not 
do,  but  reputation  in  the  family  as  to  legitimacy,  or  otherwise,  will  be  compe- 
tent testimony :  15  Ga.  160.  Verdict  against  the  issue  of  adulterine  bastardy 
will  not  be  set  aside,  unless  a  case  of  plain  natural  impossibility  be  made  out: 
32  Ga.  316.  Where  there  was  no  assent  of  the  father  to  the  act  of  the  legisla- 
ture legitimating  the  offspring :  10  Ga.  342.  Act  of  the  legislature  legitimating 
a  child  is  presumed  to  be  with  the  assent  of  the  father  of  the  illegitimate : 
53  Ga.  458-466. 

"Children,"  as  a  general  rule,  means  legitimate  children:  94  Ga.  818. 

§2494.  (1787.)  Legitimacy  by  order  of  court.  A  father  of  an  illegiti- 
mate child  may  render  the  same  legitimate  by  petitioning  the  supe- 
rior court  of  the  county  of  his  residence,  setting  forth  the  name,  age 
and  sex  of  such  child,  and  also  the  name  of  the  mother;  and  if  he 
desires  the  name  changed,  stating  the  new  name,  and  praying  the 
legitimating  of  such  child.  Of  this  application  the  mother,  if  alive, 
shall  have  notice.  Upon  such  application,  presented  and  filed,  the 
court  may  pass  an  order  declaring  said  child  to  be  legitimate,  and 
capable  of  inheriting  of  the  father  in  the  same  manner  as  if  born  in 
lawful  wedlock,  and  the  name  by  which  he  or  she  shall  be  known. 

"Capable  of  inheriting  of  the  father"  means  "of  the  father"  only;  bastard 
cannot  inherit  of  paternal  great-grandfather:  94 Ga.  809. 

Actsi875,  §2495.  (1787  a.)  Manner  of  changing  names.  Any  person  desirous 
of  changing  his  or  her  name,  and  the  name  of  his  or  her  children, 
may  present  a  petition  to  the  superior  court  of  the  county  of  their 
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residence,  Betting  forth  fully,  and  particularly,  the  reason  why  such 
change  is  asked,  which  shall  be  sworn  to  by  the  petitioner,  and  said 
petition  shall  be  placed  on  the  proper  docket  in  the  superior  court, 
and  shall  be  acted  on  by  the  presiding  judge,  any  time  at,  or  after, 
the  second  term  following  its  being  filed. 

§2496.  (1787  b.)  Judge  may  pass  order.  Said  judge  shall,  on  hear-  ^ctf03875' 
ing  said  petition,  if  the  petitioner  has  made  such  a  case  as,  in  his 
opinion  and  discretion,  would  be  proper,  pass  an  order  authorizing 
said  change  :  Provided,  nothing  herein  shall  ever  operate  to  author- 
ize any  person,  or  persons,  to  change  their  name  with  a  view  to 
fraudulently  deprive  another  of  any  legal  right  under  the  law. 

§2497.  (1788.)  Mode  of  adopting  child.  Any  person  desirous  of  ^jCtf6£f5"6' 
adopting  a  child,  so  as  to  render  it  capable  of  inheriting  his  estate,  iH-3Pp359 
may  present  a  petition  to  the  superior  court  of  the  county  in  which  1889'  p-  69- 
said  child  may  be  domiciled,  setting  forth  the  name  of  the  father, 
or,  if  he  be  dead  or  has  abandoned  his  family,  the  mother,  and  the 
consent  of  such  father  or  mother  to  the  act  of  adoption;  if  the 
child  has  neither  father  nor  mother,  the  consent  of  no  person  shall 
be  necessary  to  said  adoption.  The  court,  upon  being  satisfied  with 
the  truth  of  the  facts  stated  in  the  petition,  and  of  the  fact  that 
such  father  or  mother  has  notice  of  such  application  (which  notice 
may  be  by  publication,  as  required  in  equity  cases  for  non-resident 
defendants) ,  or  if  the  father  or  mother  has  abandoned  the  child, 
and  being  further  satisfied  that  such  adoption  would  be  to  the  in- 
terest of  the  child,  shall  declare  said  child  to  be  the  adopted  child 
of  such  person  and  capable  of  inheriting  his  estate,  and  also  what 
shall  be  the  name  of  such  child;  thenceforward  the  relation  between 
such  person  and  the  adopted  child  shall  be,  as  to  their  legal  •rights 
and  liabilities,  the  relation  of  parent  and  child,  except  that  the 
adopted  father  shall  never  inherit  from  the  child.  To  all  other  per- 
sons the  adopted  child  shall  stand  as  if  no  such  act  of  adoption  had 
been  taken. 

Rescission  of  the  order  for  adoption,  it  being  a  matter  of  discretion  with 
the  superior  court,  and  the  adopting  father  is  entitled  to  the  child's  custody : 
25  Ga.  612.  The  effect  of  the  act  of  the  legislature  as  to  the  children  of  the 
child  adopted  is  the  same  as  that  of  their  parent  as  to  inheritance,  etc. : 
51  Ga.  221. 

§2498.  (1789.)  Objections  by  relations.  It  shall  be  the  privilege  of 
any  person  related  by  blood  to  such  child,  if  there  be  no  father  or 
mother,  to  file  objections  to  such  application,  and  the  court,  after 
hearing  the  same,  shall  determine,  in  its  discretion,  whether  or  not 
the  same  constitute  a  good  reason  for  refusing  the  application. 

§2499.    (1790.)  Adopting  of  adult  person .     Adult   persons  may   be  Jlct|6^859' 
adopted  in  like  manner,  and  have  their  names  changed,  on  giving 
consent  to  such  adoption. 
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$$2506,  2508. 


$$3308,3367       §2500.    ( 1791. )   Age  of  majority.     The  age  of  legal  majority  in  this 
State  is  twenty-one  years  ;  until  that  age  all  persons  are  minors. 

See  notes  to  section  1811. 

Males  and  females  are  infants  until  twenty-one  years  old :  65  Ga.  400. 

^2501.  (1792).  Parent's  obligation.  Until  majority,  it  is  the  duty 
of  the  father  to  provide  for  the  maintenance,  protection  and  educa- 
tion of  his  child. 

As  to  the  father's  duty  to  maintain  and  educate :  34  Ga.  554.  Because  the 
father  pays  one  account  of  his  child,  is  no  authority  for  the  contracting  of 
another  by  the  same  party:  29  Ga.  371.  A  promissory  note  by  the  father  to 
maintain  and  educate  a  bastard  child,  is  valid:  12  Ga.  342.  Where  the  father 
by  his  conduct  becomes  responsible  for  more  than  necessaries  for  his  child :  38 
Ga.  231.  Father  cannot  recover  for  the  homicide  of  his  minor  child,  but  may 
for  the  loss  of  the  services  of  the  child  up  to  the  time  of  majority :  60  Ga.  321. 
Father  must  pay  a  debt  contracted  by  a  minor  child  by  his  authority :  25  Ga. 
486.  Father  must  support  his  child,  although  such  child  has  property  :  25  Ga. 
696.  Support  of  the  children  by  the  stepfather  may  be  voluntary,  and  he  can- 
not then  make  any  claim  on  them  for  it:  26  Ga.  380.  Accountable  to  the 
parents  for  the  wages  of  a  minor  discharged  without  notice  to  parent:  53  Ga. 
648.  A  mother  suing  for  her  son's  wages  who  was  wrongfully  dismissed  from 
service :  61  Ga.  487. 

Father  cannot  be  deprived  of  custody  of  child  when  he  furnishes  proper 
home  and  support :  76  Ga.  480. 

Father  selling  children's  property  illegally,  using  proceeds  for  their  support, 
has  no  right  against  them  to  which  vendee  subrogated  upon  recovery  of  prop- 
erty :  76  Ga.  706. 

Father  being  unable  to  support  and  educate  child  out  of  his  own  property, 
ordinary  may  grant  order  allowing  him  to  sell  corpus  of  child's  estate :  80  Ga. 
138. 

Father  cannot  kidnap  his  own  child :  94  Ga.  257. 

§2502.  (1793.)  Parental  power,  how  lost.  Until  majority,  the  child 
remains  under  the  control  of  the  father,  who  is  entitled  to  his  services 
and  the  proceeds  of  his  labor.     This  parental  power  is  lost — 

See  notes  to  section  2503. 

Father  is  the  natural  guardian,  and  entitled  to  the  custody  and  manage- 
ment of  the  child  :  33  Ga.  195. 

Father  can  relinquish  or  forfeit  control  of  child  only  in  mode  recognized  by 
law:  76  Ga.  479. 

To  deprive  father  of  custody  of  child  because  of  unfitness,  evidence  must  be 
clear  and  convincing:  76  Ga.  479. 

Laborer's  lien  may  be  enforced  by  widow,  for  labor  of  her  minor  children: 
86  Ga.  215. 

Although  father  living,  held  that  mother  could  recover  from  railroad  for  in- 
juries to  child  :  93  Ga.  742. 

The  father  is  vested  with  control  of  his  minor  children,  not  the  mother:  93 
Ga.  370. 

1.  By  voluntary  contract,  releasing  the  right  to  a  third  person. 

When  cannot  revoke,  section  cited  and  construed  :  59  Ga.  556.  Habeas  cor- 
pus for  a  child,  contract  for  relinquishment  of  control  and  custody  to  another: 
54  (m.  1-14. 
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Terms  of  contract  of  father,  relinquishing  right  to  custody  of  child  to  third 
person,  must  be  clear,  definite  and  certain:  76  Ga.  479. 

2.  By  consenting  to  the  adoption  of  the  child  by  a  third  person. 
Consent  to  adoption  not  revocable,  except  for  good  legal  reason :  94  Ga.  410. 

3.  By  the  failure  of  the  father  to  provide  necessaries  for  his  child,  §$2375-2387. 
or  his  abandonment  of  his  family. 

4.  By  his  consent  to  the  child  receiving  the  proceeds  of  his  own 
labor,  which  consent  shall  be  revocable  at  any  time. 

Minor  allowed  to  contract  for  his  services :  60  Ga.  328.  Where  minor  con- 
tracted for  his  labor  to  another  as  agent  for  his  mother:  61  Ga.  487.  Father, 
although  insolvent,  may  consent  for  the  minor  to  receive  the  proceeds  of  his 
labor :  62  Ga.  16. 

Father  suing  for  injury  to  child,  it  being  shown  that  wages  were  paid  to 
child,  admissible  to  show  that  child  regularly  accounted  to  him :  72  Ga.  218. 

Father,  after  consenting  to  employment  of  minor  son,  could  not  recover  for 
tort  to  him,  if  son  could  not :  88  Ga.  210. 

Such  consent  by  no  means  implies  manumission  for  balance  of  minority  ; 
necessary  to  recovery  based  on  child  being  entitled  to  his  earnings,  to  show 
affirmatively  that  manumission  is  complete  and  final :  94  Ga.  107. 

5.  By  consent  to  the  marriage  of  the  child,  who  thus  assumes  in- 
consistent responsibilities. 

6.  By  cruel  treatment  of  the  child.  ^eJ?5'2375" 

§2503.  (1794.)  Mother's  rights.  Upon  the  death  of  the  father,  the*2453- 
mother  is  entitled  to  the  possession  of  the  child  until  his  arrival  at 
such  age  that  his  education  requires  the  guardian  to  take  possession 
of  him.  In  cases  of  separation  of  the  parents,  or  the  subsequent 
marriage  of  the  survivor,  the  court,  upon  writ  of  habeas  corpus,  may 
exercise  a  discretion  as  to  the  possession  of  the  child,  looking  solely 
to  his  interest  and  welfare. 

See  notes  to  section  2502. 

Where  the  children  were  allowed  to  stay  with  their  maternal  grandmother : 
34  Ga.  253-256.  Where  mother  adulterous,  and  the  custody  of  the  child  given 
to  the  father:  14  Ga.  657-660.  Separation  and  allowance,  custody  of  the  child 
left  by  agreement  with  the  mother:  33  Ga.  Sup.  99.  Where  the  father  of  a 
colored  minor  child  entitled  to  custody  and  control :  36  Ga.  236.  Where  the 
mother  was  entitled  to  the  custody  of  minor  children,  as  against  a  testamen- 
tary guardian :  39  Ga.  174.  Where  the  mother  would  have  been  entitled  to  the 
control  of  a  minor  colored  child,  but  yielded  it  to  the  father:  45  Ga.  558. 

Ordinary  has  jurisdiction,  by  habeas  corpus,  to  determine  rights  of  husband 
and  wife  living  separate,  as  to  possession  of  children :  66  Ga.  336. 

Father  not  entitled  to  custody  of  child  as  matter  of  right :  68  Ga.  650. 

This  discretion  is  vested  in  trial  court,  not  reviewing  court :  34  Ga.  99 ; 
59/555  ;  60/416  ;  68/650. 

Laborer's  lien  may  be  enforced  by  widow,  for  labor  of  her  minor  children : 
86  Ga.  215. 

In  habeas  corpus  for  child,  averment  that  defendant  an  unfit  person  to  have 
custody,  not  full  enough:  94  Ga.  410;  90/527. 

The  father  is  vested  with  control  of  his  minor  children,  not  the  mother: 
93  Ga.  370. 
17 
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*25i622375-  §2504.  (1795.)  Cruel  treatment  by  parents.  Any  person  may  apply 
2387-  to  the  ordinary  of  the  county,  alleging  the  cruel  treatment  of  a  child 
by  his  father,  who  shall  cite  the  father  to  answer  the  allegation; 
and  such  ordinary  may,  at  any  time,  hear  evidence,  and,  in  his  dis- 
cretion, appoint  a  guardian  of  the  person  of  such  child,  who  shall 
be  entitled  to  the  possession  of  him. 

^)Cti62880"1'  §2505.  (4612  g.)  Children,  how  protected.  Whenever  any  child  un- 
$§2375-2887.  ^er  the  age  of  twelve,  shall  be  brought  before  the  ordinary  of  the 
county  of  such  child's  residence,  upon  the  sworn  allegation  of  any 
citizen,  that  such  child  was  found  under  circumstances  of  destitu- 
tion and  suffering,  or  abandonment,  exposure,  or  of  begging,  or  that 
such  child  is  being  reared  up  under  immoral,  obscene  or  indecent 
influences  likely  to  degrade  its  moral  character  and  devote  it  to  a 
vicious  life,  and  it  shall  appear  to  such  ordinary  by  competent  evi- 
dence, including  such  examination  of  the  child  as  may  be  practi- 
cable, that  by  reason  of  the  neglect,  habitual  drunkenness,  lewd,  or 
other  vicious  habits  of  the  parents  or  guardians  of  such  child,  it  is 
necessary  to  the  protection  of  such  child  from  suffering,  or  from 
degradation,  that  such  parents  or  guardians  shall  be  deprived  of  the 
custody  of  such  child,  such  ordinary  may  commit  such  child  to  any 
orphan  asylum  or  other  charitable  institution  established  according 
to  law  in  this  State  which  is  willing  to  receive  such  child,  or  appoint 
a  proper  guardian  therefor,  or  make  such  other  disposition  of  them 
as  now  is,  or  may  hereafter  be,  provided  by  law  in  cases  of  disor- 
derly, pauper,  or  destitute  children. 
<&25oi.  §2506.   (1796.)  Mutual  protection.  Parents  and  children  may  mu- 

tually protect  each  other,  and  justify  the  defense   of  the  person  or 
reputation  of  each  other. 

Section  cited :  63  Ga.  793. 

General  Note  on  Parent  and  Child. — Where  K.  pays  for  medical  services 
rendered  by  a  physician  to  the  son  of  D.,  and  sues  D.  for  it :  18  Ga.  457.  As  to 
the  father's  liability  for  the  debts  of  his  child :  28  Ga.  486.  When  the  father 
is  responsible  for  more  than  necessaries  on  his  child's  account:  38  Ga.  227. 
Father  not  liable  for  the  second  account  where  he  notifies  not  to  credit : 
29  Ga.  371. 

Ordinarily,  promise  to  pay  implied  from  acceptance  by  one  of  another's 
services;  aliter  as  to  son's  care  to  old  and  infirm  father,  what  should  appear: 
90  Ga.  581. 


ARTICLE  2. 

ILLEGITIMATE    CHILDREN,   OR    BASTARDS. 


S3488-  §2507.   (1797.)   Bastard.     A  bastard  is  a  child  born   out  of  wed- 

lock, and  whose  parents  do  not  subsequently  intermarry,  or  a  child 
the  issue  of  adulterous  intercourse  of  the  wife  during  wedlock. 


259  THIRD  TITLE.— CHAPTER  2,  ARTICLE  2.        §§2508-2511 

Illegitimate  children,  or  bastards. 


Section  cited  ;  where  marriage  legitimates,  and  as  to  the  inheriting  of  ille- 
gitimates :  45  Ga.  577. 

§2508.    (1798.)   Father's    obligation.       The   father  of  a  bastard    is$2501- 
bound  to  maintain  him.     This  obligation  shall  be  good  considera- 
tion to  support  a  contract  by  him.     He  may  voluntarily  discharge 
this  duty;  if  he  fails  or  refuses  to  do  it,  the  law  will  compel  him. 

Where  this  obligation  on  a  father  was  held  to  be  a  good  consideration  for  a 
note  of  his :  12  Ga.  342.  And  this  obligation  is  a  good  consideration  for  a  set- 
tlement made  in  trust  for  the  benefit  of  the  mother :  15  Ga.  175.  This  obliga- 
tion of  the  father  in  life  does  not  bind  his  representative :  47  Ga.  445,  450. 

Action  not  lie  against  reputed  father  to  recover  amount  expended  in  main- 
tenance :  77  Ga.  530. 

§2509.  (1799.)  Mother's  rights.  The  mother  of  a  bastard  is  en- 
titled to  the  possession  of  the  child,  unless  the  father  shall  legiti- 
mate him  as  before  provided.  Being  the  only  recognized  parent, 
she  may  exercise  all  the  paternal  power. 

Rule  stated  here,  that  the  mother  generally  entitled  to  the  custody  of :  36  Ga. 
440.  Mother  of  a  minor  colored  child  has  control  of  his  services,  when: 
53  Ga.  648. 

§2510.   (1800.)  Inheritance  by  bastard.     Bastards  have  no  inherit-  ^cobb^'ps. 
able  blood,  except  that  given  to  them  by  express  law.     They  may  A^^9 
inherit  from  their  mother,  and  from  each  other,  children  of  the  ^ct§2g855*6> 
same  mother,  in  the  same  manner  as  if  legitimate.     If  a  mother ^fH^5^ 
have  both  legitimate  and  illegitimate  children,  they  shall  inherit 
alike  the  estate  of  the  mother.     If  a  bastard  dies  leaving  no  issue 
or  widow,  his  mother,  brothers  and  sisters  shall  inherit  his  estate 
equally.     In  distributions  under  this  law  the  children  of  a  deceased 
bastard  shall  represent  the  deceased  parent. 

Legitimates  on  the  paternal  side  not  codistributees  with  the  illegitimates : 
12  Ga.  332.  Also  as  to  illegitimates  inheriting  from  the  mother  and  from  each 
other:  45  Ga.  574-577. 

Before  Act  of  1816  mother's  property  escheated  to  State  to  exclusion  of  her 
bastard  children.     History  of  this  section:  94  Ga.  813. 

Mother  of  bastard  who  has  no  full  brother  or  sister,  sole  heir:  78  Ga.  770. 

§2511.  (1801.)  By  legitimates  from  illegitimates .  If  a  bastard  dies  Act|61859, 
intestate,  leaving  no  widow  or  lineal  descendant,  or  illegitimate  ^H^)02' 
brother  or  sister,  or  descendant  of  a  brother  or  sister,  or  mother,  but 
shall  leave  a  brother  or  sister  of  legitimate  blood,  such  brother  or 
sister,  or  descendant  of  such  brother  or  sister,  may  inherit  the  estate 
of  such  intestate;  but  in  default  of  any  such  person,  the  brothers 
and  sisters  of  the  mother  of  such  bastard  or  their  descendants,  or 
the  maternal  grandparents  of  such  bastard,  may  inherit  the  estate 
of  such  bastard,  to  be  divided  amongst  said  persons  in  accordance 
with  the  degrees  of  consanguinity  prescribed  in  the  laws  for  the  dis- 
tribution of  other  estates. 

As  to  illegitimates  inheriting :  45  Ga.  574. 
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Mother  of  bastard  who  has  no  full  brothers  or  sisters,  sole  heir:  78  Ga.  770. 

General  Note  on  Illegitimates. — Acts  legitimating  a  bastard  to  no  par- 
ticular person,  only  changed  the  name  of  the  party:  7  Ga.  512.  May  be  made 
legitimate  by  an  act  of  the  legislature :  8  Ga.  210.  Child  made  legitimate  by 
act  of  the  legislature  through  the  procurement  of  the  father  is  his  lawful 
child,  and  upon  the  death  of  any  of  his  children,  inherit  from  each  other:  25 
Ga.  638.  Agreement  between  guardian  and  ward  to  settle  part  of  her  property 
on  their  bastard  child  is  not  void  :  28  Ga.  136.  Issue  of  marriage  after  deser- 
tion of  her  husband  for  nineteen  years  and  a  half,  not  bastards  ;  lex  loci  governs 
as  to  legitimacy  :  34  Ga.  407. 


CHAPTER  3. 

OF    GUARDIAN    AND    WARD. 


ARTICLE   1. 


THEIR    APPOINTMENT,    POWERS,    DUTIES,    LIABILITIES,    SETTLEMENTS, 

RESIGNATION,    ETC. 


SECTION  1. 

HOW    AND    BY    WHOM    APPOINTED. 

§2512.   (1802.)  Kinds  of  guardians.     Guardians  of  minors  may  be 
either — 1.  Natural  guardians.  2.  Testamentary  guardians.  3.  Guard- 
ians of  person  and  property,  or  either. 
ACobb2322       §2513.    (1803.)  Natural  guardian.     The  father,  if  alive,  is  the  nat- 
ACobb43k  ura,l  gual*dian;  if  dead,  the  mother  is  the  natural  guardian.     The 
Ap  lVi851"'2,  natural  guardian  cannot  demand  or  receive  the  property  of  the  child 
until  a  guardian's  bond  is  filed  and  accepted  by  the  ordinary  of  the 
county.     If  such  natural  guardian  fail  or  refuse  to  give  bond  and 
surety,  the  ordinary  may  appoint  another  guardian  to  receive  such 
property. 

Mother  continued  as  guardian  for  child  over  fourteen  years  of  age :  64  Ga. 
259.  Mother  by  being  guardian  by  nature  has  no  wrongful  control  over  the 
mortgage  debt  of  the  child:  6  Ga.  401.  Father  allowed  for  his  trouble  to 
retain  the  interest  on  a  fund  received  as  guardian :  29  Ga.  194.  Father  is  the 
natural  guardian  of  the  child,  and  entitled  to  custody  and  control:  33  Ga.  196. 
Section  cited  ;  must  give  bond,  to  receive  either  the  corpus  or  the  income:  46 
Ga.  543.  Can  in  equity  recover  back  the  money  paid  to  the  mother  when  she 
had  given  no  bond  and  could  not  receipt  for  it :  46  Ga.  559-561.  Section  cited  ; 
and  can  get  the  money  where  paid  to  natural  guardian  for  ward,  who  had  no 
legal  right  to  receive  it :  46  Ga.  557,  561.  Payment  to  the  mother  who  had  not 
given  bond :  46  Ga.  538-542. 
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§2514.  (1804.)  Testamentary  guardian.  Every  father  may,  by  will,  ^f^i851"2' 
appoint  guardians  for  the  persons  or  property,  or  both,  of  his  chil- 
dren, and  such  guardians  shall  not  be  required  to  give  bond  and 
security,  except  in  case  of  waste  committed  or  apprehended,  or 
property  coming  to  the  ward  from  sources  other  than  the  father's 
will,  when  the  ordinary  shall  require  the  same.  If  a  testamentary 
guardian  fails  to  give  bond  as  required,  the  ordinary  may  dismiss 
him  as  guardian  and  appoint  another,  or  may  appoint  another 
guardian  for  the  property  thus  accruing.  In  all  other  respects 
a  testamentary  guardian  shall  stand  on  the  same  footing  with 
other  guardians  appointed  by  the  ordinary. 

Where  testamentary  guardian,  not  having  given  bond  and  security,  could 
not  recover  in  the  property  from  the  administrator:  16  Ga.  364.  When  the 
wife  being  divorced  cannot  appoint  a  testamentary  guardian,  husband  sur- 
viving :  33  Ga.  195.  Testamentary  guardian  cannot  by  will  transfer  the  custody 
of  the  ward  to  another :  33  Ga.  195.  Executor  of  will  as  such  is  not  entitled 
to  the  custody  of  minors :  34  Ga.  253.  Mother  as  guardian  by  nature  or  nur- 
ture has  no  control  of  the  estate  of  the  minor:  6  Ga.  401. 

One  cannot  appoint  testamentary  guardian  for  children  of  another,  and 
such  appointee  held  property  devised  as  trustee  for  such  children :  79  Ga.  398. 

Husband's  will,  exempting  wife  from  accounting  for  profits  of  estate,  and 
naming  guardian  of  children  in  event  of  her  death,  constituted  her  testa- 
mentary guardian :  90  Ga.  236. 

Generally  bond  for  property  willed  to  ward,  not  required  of  testamentary 
guardian :  90  Ga.  237. 

§2515.   (1805.)  Appointed  by  widows.    The  mother,  if  a  widow,  shall  A^^4|'35 
have  the  power  by  will  to  appoint  testamentary  guardians  for  such 
children  as  have  none,  as  to  their  persons,  and  as  to  such  property 
as  they  may  inherit  from  her. 

§2516.   (1806.)    General  guardian.     The  ordinary  of  the  county  of  ^^^ 
the  domicile  of  a  minor  having  no  guardian  shall  have  the  power  of  ^obl50^ 
appointing  a  guardian  of  the  person  and  property,  or  either,  of  such$$2452>2504- 
child.     If  the  ward  shall  be  above  the  age  of  fourteen  years  before 
a  guardian  is  appointed,  he  shall  have  the  privilege  of  selecting  a 
guardian,  and  if  such  selection  be  judicious  the  ordinary  shall  ap- 
point him.     The  ward  having  once  exercised  this  privilege  cannot 
do  so  again,  except  upon  cause  shown  for  the  removal  of  the  first 
selection. 

Order  of  appointment  must  show  jurisdiction  of  the  person  or  property  in 
the  county  where  the  guardian  is  appointed  :  7  Ga.  362.  Court  of  ordinary  as 
to  testate  and  intestate  estates  is  not  a  court  of  limited  jurisdiction,  but 
jurisdiction  is  presumed :  14  Ga.  27.  Appointment  of  a  guardian  of  a  free 
•person  of  color  being  a  matter  of  record,  not  provable  by  parol:  14  Ga.  185. 
Selection  of  guardian  by  a  minor  at  the  age  of  fourteen  years :  14  Ga.  594. 
New  guardian  appointed  when  the  letters  of  the  older  one  are  revoked:  50 Ga. 
334 ;  6/432.  Letters  of  guardianship  should  be  taken  out  in  the  county  of 
minor's  residence:  15  Ga.  414.  When  ward  arrives  at  years  of  discretion,  can 
select  the  residence :  18  Ga.  5.     Ordinary  cannot  appoint  a  guardian  for  an 
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infant  who  resides  out  of  the  county:  25  Ga.  613.  Custody  of  the  child 
awarded  to  the  father  under  a  habeas  corpus,  he  having  been  appointed  guard- 
ian by  the  courts  of  Alabama  where  the  child  resided :  33  Ga.  195.  Where 
an  Alabama  court  could  not  appoint  a  guardian  for  a  child  who  resided  in  Geor- 
gia: 34  Ga.  253,  and  see  section  1827.  Legislature  may  authorize  the  ordinary 
of  any  county  to  appoint  a  particular  person  of  that  county,  although  the 
minor  live  in  another  county:  20  Ga.  375.  Appointed  by  the  inferior  court 
before  the  power  was  vested  in  the  ordinary :  25  Ga.  694.  Estoppel  of  the 
guardian  from  saying  that  the  ordinary  appointing  him  had  no  jurisdiction  : 
25  Ga.  696.  Superior  court  ordering  the  appointment  of  a  guardian  ad  litem, 
entered  nunc  pro  tunc  on  the  minutes :  27  Ga.  555.  Decision  of  the  ordinary 
in  appointing  a  guardian  appealed  to  the  superior  court,  wishes  of  the  parent 
to  be  considered.  And  no  one  has  a  right  to  guardianship  of  infant  under 
fourteen  except  his  own :  31  Ga.  716.  What  must  be  done  to  carry  out  choice 
of  ward  in  selecting  guardian  after  he  becomes  fourteen  years  of  age :  50 
Ga.  332. 

Guardian  appointed  at  chambers,  void,  and  his  returns  of  no  effect:  72  Ga. 
125 ;  see  also  87  Ga.  74. 

There  is  no  such  thing  as  a  de  facto  guardian :  72  Ga.  125. 

Title,  on  death  of  ancestor,  vests  in  heir,  not  in  his  guardian  :  72  Ga.  189. 

Ordinary  of  county  of  father's  domicile  at  death  could  appoint  guardian  for 
deceased's  children  although  they  were  removed  to  Alabama,  pending  pro- 
ceedings, and  guardian  appointed  there:  74 Ga.  539. 

Surety  on  guardian's  bond  appointed  in  1867,  liable  to  extent  of  penalty  for 
all  property  of  ward  received  by  guardian,  no  matter  from  what  source,  after 
bond  signed :  88  Ga.  722. 

Guardianship  awarded  to  wealthier  of  contestants :  91  Ga.  90. 

§2517.  (1807.)  Of  property  of  non-resident  ward .  If  a  minor  is  non- 
resident, but  has  property  in  this  State,  the  ordinary  of  the  county 
where  the  property  is  may  appoint  a  guardian,  who  shall  have  con- 
trol only  over  such  property. 

It  should  appear  that  the  ward  lived  in  the  county  or  had  property  there: 
7  Ga.  365. 

Act  1828,         §2518.   (1808.)  Mother  guardian.     In  the  appointment  of  guardians 
Act  1845,     the  widowed  mother  shall  have  the  preference,  upon  complying  with 

OODD,  835. 

Acts  1878,  the  law.  Among  collaterals  applying  for  the  guardianship,  the 
nearest  of  kin  by  blood,  if  otherwise  unobjectionable,  shall  be  pre- 
ferred— males  being  preferred  to  females.  The  ordinary,  however, 
in  every  case  may  exercise  his  discretion  according  to  the  circum- 
stances, and  if  necessary,  grant  the  letters  to  a  stranger  in  blood. 

Effect  of  judgment  awarding  guardianship  to  one  collateral  kinsman  in  a 
contest  for  administration  :  31  Ga.  694-698.  Effect  of  dying  request  of  parents 
as  to  guardianship  of  the  child  :  31  Ga.  716.  Executor  as  such  not  entitled  to 
the  custody  of  the  testator's  children  :  34  Ga.  253.  This  section  construed,  and 
when  the  nearest  kin  by  blood  to  be  preferred :  44  Ga.  485.  The  mother  as 
guardian  by  nature  has  no  control  of  the  child's  estate:  6  Ga.  401. 

One  who  had  custody  of  minor  during  father's  life,  etc.,  und-er  contract,  en- 
titled to  guardianship,  rather  than  next  of  kin  :  68  Ga.  87. 

Acts  1876,  §2519.  (1809  a.)  Married  women  may  be  guardians, 'when.  Married 
women  shall  be  authorized  to  act  as  guardians  for  their  minor  chil- 


263  THIRD  TITLE.— CHAP.  3,  ART.  1,  SEC.  1.       §§2520-2527 

Guardian  and  ward,  how  and  by  whom  appointed. 

dren   by  a  former  husband,  by  complying  with  all  the  requisitions 
required  by  law  of  other  guardians  in  this  State. 

This  section  held  not  changing  existing  law :  73  Ga.  322. 

§2520.   (1809.)  Appointment  of  clerk  or  stranger.     If  there  be  no  ap-  ^vf26.}™ 
plication  for  letters  of  guardianship,  and  a  necessity  for  a  guardian  ^f*^45^36 
exists,  the  ordinary,  after  giving  notice  for  thirty  days,  may  vest  Aco^503'39 
such  guardianship  in  the  county  guardian,  clerk  of  the  superior 
court  of  the  county,  or  in  any  person  or  persons  residing  in  said 
county,  whom  he  shall  deem  fit  and  proper  in  his  discretion,  requir- 
ing bond  and  security  as  in  other  cases. 

§2521.   County  administrators  county  guardians.     County  adminis-  Actsi89o-i, 
trators  are  ex  officio  county  guardians,  and  shall  accept  all  appoint- $3376* 
ments    as  guardians  in    cases    where    there  is   no  application  for 
letters  of  guardianship,  and  a  necessity  for  a  guardian  exists. 

§2522.  Bond  as  such.  County  administrators  shall  give  another 
bond  with  good  security,  to  be  judged  by  the  ordinary,  in  the  sum 
of  five  thousand  dollars,  payable  to  the  ordinary  for  the  benefit  of 
all  concerned,  and  shall  be  attested  by  him  or  his  deputy,  conditioned 
for  the  faithful  discharge  of  the  duties  of  county  guardian,  as  re- 
quired bylaw;  suits  thereon  maybe  brought  by  any  person  aggrieved 
by  the  misconduct  of  the  county  guardian,  as  provided  by  law  for 
suits  on  the  bonds  of  other  guardians. 

§2523.  Letters  of  guardianship .  The  ordinary  shall  grant  to  said 
county  guardian  separate  letters  of  guardianship  upon  each  appoint- 
ment; he  shall  be  subject  to  all  liabilities,  and  entitled  to  all  the 
rights  and  emoluments  prescribed  for  other  guardians,  and  shall  be 
governed  by  the  law  provided  for  other  guardians. 

§2524.  Additional  security.  The  ordinary  shall  require  additional 
security  upon  all  bonds,  or  an  additional  bond  with  security,  when- 
ever he  may  deem  it  best  for  all  parties  concerned,  or  whenever  it 
shall  be  made  to  so  appear  to  said  ordinary  by  any  other  person  in 
interest  or  as  prochein  ami. 

§2525.  Lain  as  to  county  administrator  applicable.      All   the   provi-^3376- 
sions  of  this  Code  creating  the  county  administrator,  applicable  to 
the  duties  and  powers  conferred  by  this  Article,  are  made  part  of 
the  same. 

§2526.     (1810.)   Guardian  of  bastard.     The  ordinary  may  appoint  $2507- 
a  guardian  for  the  person  and  property  of  an  illegitimate  child  in 
all  cases  where  he  may  deem  it  necessary , 

§2527.   (1811.)  Notice  of  application.     Every  application  to  be  ap-  ^obhSk. 
pointed  guardian  of  a  minor  under  the  age  of  fourteen  years,  other  ^3359> 3367- 
than  the  child  of  the  applicant,  shall  be  made  to  the  ordinary,  and 
notice  thereof  given  by  him  in  some  public  gazette  of  this  State,  at 
least  thirty  days  before  such  letters  shall  be  granted.     At  the  regu- 
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lar  term  next  after  the  expiration  of  the  notice,  the  letters  may  be 
granted  either  to  the  applicant  or  some  other  person,  in  the  discre- 
tion of  the  court.  In  the  meantime  a  temporary  guardian  may  be 
appointed  under  the  same  rules  as  apply  to  the  appointment  of  tem- 
porary administrators. 

Discretion  on  appeal  from  the  court  of  ordinary  vests  in  the  superior  court: 
31  Ga.  716.  Habits,  character,  etc.,  of  applicant,  inquired  into:  44  Ga.  485. 
Nearest  kin  by  blood  preferred :  44  Ga.  488. 

Appointment  of  guardian  in  vacation,  without  notice,  void:  87  Ga.  74.  See 
72  Ga.  125. 

Minor  being  under  fourteen  years  old,  neither  contestant  entitled  in  law. 
Ordinary  or  judge,  on  appeal,  may  or  not  ascertain  child's  preference:  91 
Ga.  90. 

Guardianship  awarded  to  wealthier  of  contestants :  91  Ga.  90. 

AOobi8232o  §2528.  (1812.)  Bond  and  oath.  Every  guardian  appointed  by  the 
Acti826,  ordinary,  before  entering  on  the  duties  of  his  appointment,  shall 
Aeti84i,     take  before  the  ordinary  an  oath,  or  affirmation,  well  and  truly  to 

Cobb,  333.  J  '  '  J 

Acts  1851-2,  perform  the  duties  required  of  him  as  guardian,  and  faithfully  to 
1857,  p.  6i.  account  with  his  ward  for  his  estate;  and  shall  also  give  bond  with 
good  and  sufficient  security,  to  be  approved  by  the  ordiuary,  in 
double  the  amount  of  the  supposed  value  of  the  property  of  the  ward, 
for  the  faithful  discharge  of  his  duty  as  guardian;  such  bond  shall 
be  payable  to  the  ordinary  and  his  successors.  A  substantial  com- 
pliance as  to  all  matter  of  form  shall  be  sufficient. 

As  to  the  establishment  of  a  copy,  and  as  to  the  liability  of  the  securities  on 
the  bond  :  1  Ga.  355.  When  the  new  appointment  of  a  guardian  is  void,  before 
vacating  of  the  old,  so  also  is  the  bond  of  no  avail :  6  Ga.  432.  Where  the  no- 
tice of  want  of  bond  would  not  affect  a  purchaser  bona  fide  from  the  guardian 
without  notice :  64  Ga.  78. 

Guardian  may  agree  with  surety  to  invest  all  of  the  ward's  money  in  bonds 
and  deposit  them  with  surety  to  indemnify  him  against  loss  as  such:  70  Ga. 
454. 

Female  guardian's  liability  did  not  cease  upon  letters  abating  by  her  mar- 
riage :  73  Ga.  319. 

Guardian  liable  to  ward  for  proceeds  of  check  belonging  to  ward,  whether 
check  properly  indorsed  or  not :  93  Ga.  648. 

Acobb2032o       §25^9.   (1813.)    Taken  in  vacation.     The  taking  of  the  oath  and  giv- 
^obb  827  m&  ^ie  D0D(1  m^y  be  done  at  any  time  in  vacation,  the  appointment 
A(jobu''":39  ^einS  made  at  a  regular  term.     The  bond  when  taken  shall  be  re- 
corded by  the  ordinary  in  a  book  to  be  kept  by  him  for  that  purpose, 
and  the  original  kept  of  file  in  his  office. 

Appointment  in  vacation,  void:  72  Ga.  125;  87/74. 
Actflasei,  §2530.  (1814.)  Additional  bond.  If  at  any  time  after  the  appoint- 
ment other  property  shall  descend,  or  come,  or  be  given,  or  other- 
wise accrue  to  the  ward,  the  ordinary  may  require  the  guardian  to 
give  an  additional  bond  with  security  in  double  the  amount  of  such 
property,  and  on  his  failure  to  comply,  the  ordinary  may  appoint  a 
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special  guardian  for  such  property;  aud  whenever  it  shall  come  to 
the  knowledge  of  the  ordinary,  either  by  annual  returns  or  other- 
wise, that  the  bond  and  security  of  any  guardian  is  not  of  sufficient 
amount  to  be  of  double  the  amount  of  the  property  or  funds  in  the 
hands  of  such  guardian,  or  that  such  bond  and  securities  are  other- 
wise insufficient  in  the  judgment  of  such  ordinary,  it  shall  be  his 
duty  to  give  notice  to  said  guardian  to  come  forward  at  the  next  term 
of  the  court  of  said  ordinary,  and  give  additional  security  to  said 
ordinary,  or  give  a  new  bond  with  good  securities;  and  on  failure  to 
do  so,  the  authority  of  said  guardian  shall  cease;  and  said  ordinary 
shall  appoint,  in  terms  of  the  law,  a  guardian  to  take  the  place  of 
said  defaulting  guardian. 

Order  accepting  a  new  bond  with  security  in  place  of  the  old,  and  declaring 
the  former  security  discharged,  is  valid  :  56  Ga.  304. 

Discretion  to  require  additional  bond  is  cumulative ;  surety  liable  for  all 
future  defaults  though  additional  bond  taken  :  88  Ga.  724. 

§2531.  (1815.)  New  sureties.  If  one  or  more  of  the  sureties  on  the$3400- 
guardian's  bond  shall  die,  or  become  insolvent,  or  remove  from  this 
State,  or  from  other  cause  the  security  becomes  insufficient,  the  or- 
dinary may,  of  his  own  motion,  or  at  the  instance  of  any  relative  of 
the  ward,  require  the  guardian  to  give  other  and  sufficient  security, 
and  on  his  failure  so  to  do  in  compliance  with  such  order,  the  court 
shall  revoke  his  letters  of  guardianship,  and  appoint  some  other  per- 
son in  his  place. 

When  accepting  new  securities  on  a  bond  was  valid :  56  Ga.  304,  305. 
After  death  of  surety,  if  ordinary  recognizes  guardian  as  such  without  re- 
quiring additional  security,  guardian's  acts  are  valid:  80  Ga.  138. 

§2532.   (1816.)  Proceedings  in  case  of  misconduct.     If  the  ordinary  Aq*^9|'12 
knows,  or  is  informed,  that  any  guardian  wastes,  or  in  any  manner  ^obh^Vr. 
mismanages  the  property,  or  does  not  take  due  care  of  the  mainte-  ^obtfsbi. 
nance  and  education  of  his  ward  according  to  his  circumstances,  orAJ^^g'26 
refuses  to  make  returns  as  required  by  law,  or  for  any  cause  is  unfit 
for  the  trust,  the  ordinary  shall  cite  such  guardian  to  answer  to  such 
charge  at  some  regular  term  of  the  court,  when,  upon  investigation 
of  his  actions,  the  ordinary  may,  in  his  discretion,  revoke  his  letters, 
or  pass  such  other  order  as  in  his  judgment  is  expedient  under  the 
circumstances  of  each  case. 

The  being  a  Universalist  or  infidel,  no  ground  for  removing  a  guardian  :  41 
Ga.  185. 

Infant  may  maintain  bill  in  equity,  by  next  friend,  against  guardian  for 
misappropriation  of  funds :  76  Ga.  422. 

§2533.   (1817.)  Motion  by  surety.     The  surety  of  any  guardian  on  Aco^0|'14 
his  bond,  or,  if  dead,   his  representative,   may  at  any  time  make  AJ*b1^13'17 
complaint  to  the  ordinary  of  any  misconduct  of  his  principal  in  the 
discharge  of  his  trust,  or  for  any  other  reason  show  his  desire  to  be 
relieved  as  surety;  thereupon  the  ordinary  shall  cite  the  guardian  to 
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appear  at  a  regular  term  of  the  court,  and  show  cause  why  such 
surety  shall  not  be  discharged;  and  upon  hearing  the  parties  and 
their  evidence,  the  ordinary  may,  at  his  discretion,  pass  an  order 
discharging  such  surety  from  all  future  liability,  and  requiring  such 
guardian  to  give  new  and  sufficient  security  or  be  discharged  from 
his  trust;  such  new  sureties  shall  be  liable  for  past  as  well  as  future 
waste  or  misconduct  of  the  guardian.  And  such  discharged  surety 
shall  be  relieved  only  from  the  time  the  new  security  shall  be  given. 
If  new  security  is  not  given,  and  the  guardian's  trust  is  revoked,  the 
discharged  surety  shall  be  bound  for  a  true  accounting  of  such 
guardian  with  the  new  guardian,  or  his  ward,  if  no  other  guardian  is 
appointed.  The  death  of  a  surety  shall  be  a  sufficient  ground  for 
his  discharge  from  future  liability,  on  application  of  his  representa- 
tive and  the  granting  of  the  order.  In  all  cases  where  letters  of 
guardianship  are  revoked,  the  sureties  on  the  bond  are  liable  for  all 
the  acts  of  the  guardian  in  relation  to  his  trust  up  to  the  time  of 
his  settlement  with  the  new  guardian  or  his  ward. 

How  surety  to  be  discharged  under  this  section :  56  Ga.  304-306.  Discharged 
only  from  future  liability  under  Act  of  1805,  new  sureties  bound  for  past  and 
future  waste :  1  Ga.  84,  356.  Presumption  where  discharge  of  surety  under 
Act  of  1805  is,  that  the  court  will  so  act  as  to  protect  the  ward :  1  Ga.  355. 
Decree  -against  guardian  of  devastavit  only  prima  facie  evidence :  1  Ga.  355. 
Where  the  ordinary  refuses  to  receive  new  sureties :  15  Ga.  74.  As  to  respon- 
sibility of  both  sets  of  sureties:  7  Ga.  549-551.  As  between  themselves,  last 
sureties  first  bound  for  whole  waste :  77  Ga.  570.  Discharged  surety  relieved 
from  time  new  security  given ;  second  surety's  liability  primary ;  he  has  no 
right  of  contribution  from  first.  Undertaking  to  contrary  by  first  surety's 
administrator,  invalid ;  his  bondsmen  not  bound  by  it :  94  Ga.  405. 

S5031-  §2534.    (1818.)  Revocation  does  not  abate  suit.     The  revocation  of 

letters  of  guardianship  shall  not  abate  any   suit   pending   for   or 
against  the  guardian,  but  the  new  guardian  shall  be  made  a  party  by 
scire  facias,  as  in  case  of  the  death  of  a  party. 
ACobb!032o.      §2535.   (1819.)   Suit  on  guardian's  bond.     Suit  may  be  instituted 
'pCt235?51"2,  against  the  guardian  and  his  sureties  on  his  bond  in  the  same  action 
1p5i45        a^  the  instance  of  his  ward,  or  a  new  guardian,  or  any  other  person 
w3504,8398- interested,  without  first  suing  the  guardian;  and  if  the  guardian  is 
beyond  the  jurisdiction  of  the  court,  or  places  himself  in  the  posi- 
tion of  a  debtor  liable  to  attachment,  or  is  dead,  and  his  estate  un- 
represented,  suit  may  be  commenced  against  the  sureties  alone: 
Provided,  that  the  fi.  fa.  issued  upon  a  judgment  obtained  against 
the  guardian  and  his  sureties  shall  not  be  levied  upon  the  property 
of  the  sureties  until  a  return  of  nulla  bona  as  to  the  guardian,  unless 
the  property  of  the  sureties  is  being  removed  from  the  county.     If 
the  failure  to  sue  the  guardian  arose  from  his  voluntary  act,  the 
judgment  against  the  sureties  shall  be  conclusive  in  any  suit  against 
him. 
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See  notes  to  sections  in  margin. 

Section  referred  to  and  construed :  57  Ga.  68.  Proof  of  bare  reception  of 
estate,  no  breach  of  administrator's  bond:  6  Ga.  303.  Measure  of  damages  is 
the  aggregate  of  accruing  principal*  and  interest :  6  Ga.  303.  Bill  alleging 
waste  before  discharge  of  the  sureties :  7  Ga.  587.  Sureties  on  guardian's  bond 
not  liable  to  suit  under  Act  of  1820,  until  judgment  against  principal  in  his  rep- 
resentative capacity :  7  Ga.  31.  Bill  to  ascertain  liability  of  several  sets  of 
sureties :  7  Ga.  549.  Adequate  remedy  at  law,  where  discovery  may  be  wanted : 
17  Ga.  52.  Demurrer  sustained  to  bill  to  adjust  relative  rights  of  sureties  on 
bond,  there  being  adequate  remedy  at  law :  17  Ga.  123.  Bill  for  devastavit 
against  guardian  on  different  bond  and  sureties,  if  there  is  a  charge  of  princi- 
pal's insolvency :  32  Ga.  63.  Return  of  nulla  bona  on  an  execution,  to  prove 
devastavit  in  an  action  by  ward  against  securities  on  bond :  8  Ga.  351.  More 
than  bare  reception  of  ward's  estate,  necessary  to  charge  security  in  action  on 
bond :  1  Ga.  84.  May  at  law  in  action  on  bond  get  such  relief  as  could  in 
equity :  9  Ga.  65.  Judgment  against  guardian  as  such  unnecessary  ;  statutory 
bar  to  suit  on  bond  same  as  on  sealed  instruments :  10  Ga.  65.  Suit  by  new 
guardian  on  bond  of  the  old  one, must  prove  demand:  14  Ga.  594.  Guardian 
responsible  by  bond  for  only  such  property  as  is  accessible  to  him :  27  Ga.  56. 
Liability  of  sureties  secondary  to  that  of  the  assignee,  evidence  in  suit  against 
the  assignee:  33  Ga.  372.  Suit  by  minor  against  his  guardian  on  the  bond:  10 
Ga.  65-73.  Securities  bound  as  required  by  law,  and  amendment  making  a  judg- 
ment as  against  the  guardian  when  it  was  against  him  as  an  individual,  refused : 
39  Ga.  130.  On  the  Act  of  1851-2 :  31  Ga.  105.  Guardian  chargeable  with  more 
assets  than  the  amount  sued  on,  credits  applied  to  the  excess,  until  that  ex- 
hausted :  56  Ga.  304.  Guardian's  returns  as  administrator  not  admitted  in  suit 
against  him  as  guardian :  59  Ga.  212. 

Decree  against  guardian  on  contest  of  creditors  over  fund,  not  admissible 
in  suit  solely  against  surety  ;  when  ward  may  sue  surety  alone :  71  Ga.  50. 

Where  assets  traced  into  hands  of  either  guardian,  burden  is  on  defendants 
to  account  for  same :  93  Ga.  648. 

Each  of  two  guardians  is  surety  for  the  other  on  joint  bond,  and  all  sureties 
liable  for  devastavit  committed  by  either :  93  Ga.  648. 

§2536.   (3385.)  A  ward  may  sue  his  guardian.     When  any  guardian  $34°o- 
shall  fail  or  refuse  to  settle  and  account  with  his  ward  upon  his 
coming  of  age,  such  ward  may  institute  his  suit  in  the  first  instance 
against  his  guardian  and  sureties  without  first  suing  his  guardian. 

"Where  in  suit  by  ward  on  guardian's  bond  need  not  aver  and  prove  judgment 
against  him  in  his  representative  character :  10  Ga.  65.  No  need  to  resort  to 
equity :  17  Ga.  123. 

Infant  may  maintain  bill  in  equity,  by  next  friend,  against  guardian  for 
misappropriation  of  funds :  76  Ga.  422. 

Guardian  liable  to  ward  for  proceeds  of  check  belonging  to  ward,  whether 
check  properly  indorsed  or  not :  93  Ga.  648. 

§2537.    (1820.)   Removing  proceedings  to  another  county.     A  guardian  $8516. 
whose  residence  is,  or  by  removal  or  otherwise  becomes,  in  a  different  p- 235- 

.  .  1855-6, 

county  from  that  of  his  appointment,  may  have  the  privilege  of  re-  p-  145- 
moving  the  trust  to  the  jurisdiction   of  the  ordinary  of  his   own 
county,  by  first  giving  bond  and  good  security  to  such  ordinary,  as 
if  first  appointed  by  him,  and  filing  a  certificate  of  such  fact  with  the 
ordinary  by  whom  he  was  appointed.     He  shall  also  obtain  from  such 
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ordinary  an  exemplification  of  all  the  records  concerning  his  guard- 
ianship, and  of  the  order  passed  transferring  the  same  to  the  county 
of  his  residence,  which  exemplification  shall  be  filed  with  and  re- 
corded by  the  ordinary  of  said  county,  who  shall  then  have  the  same 
jurisdiction  over  such  guardian  as  if  first  appointed  by  him.  The 
sureties  upon  such  guardian's  first  bond  shall  be  liable  only  for  past 
misconduct;  the  sureties  upon  the  new  bond  shall  be  liable  for  both 
past  and  future  misconduct. 

Old  sureties  relieved  from  further  responsibility  under  Act  of  1812:  6 
Ga.  432.  Discharged  security  on  bond  released  from  all  further  responsibility, 
while  those  substituted  in  their  place  liable  for  past  and  future :  1  Ga.  84.  As 
to  evidence  of  the  guardian's  bond :  1  Ga.  368,  355. 

*lml%S.'  §2538.  (1821.)  Guardian  ad  litem.  Whenever  a  minor  is  interested 
in  any  litigation  pending  in  any  court  in  this  State,  and  has  no 
guardian,  or  his  interest  is  adverse  to  that  of  his  guardian,  such 
court  shall  have  power  to  appoint  a  guardian  ad  litem  for  such  minor, 
which  guardian  shall  be  responsible  to  such  minor  for  his  conduct  in 
connection  with  such  litigation,  in  the  same  manner  as  if  he  were  a 
regularly  qualified  guardian. 

See  notes  to  sections  in  margin. 

When  motion  for,  and  when  infant  should  appear  by  guardian  ad  litem:  13 
Ga.  467.  Equity's  power  to  appoint:  2  Ga.  73.  Decree  not  to  be  had  until 
such  guardian  appointed,  whether  there  is  a  regular  one  or  not:  13  Ga.  24. 
Judgment  against  a  lunatic  is  valid,  although  the  guardian  who  accepts  the 
trust  does  not  act :  23  Ga.  168.  Section  cited,  when  the  child's  interest  was  ad- 
verse to  the  guardian,  and  sued  by  next  friend:  45  Ga.  310.  Minor  suing  by 
next  friend :  48  Ga.  554.  A  wrong  charge  in  regard  to  the  appointment  of  a 
guardian  ad  litem:  48  Ga.  648.  "Where  there  was  no  guardian  ad  litem,  and  yet 
the  decree  was  not  void :  53  Ga.  514.  When  neither  the  guardian  nor  purchaser 
could  hold  the  ward's  property  wrongfully :  55  Ga.  21.  Section  cited  :  60  Ga. 
665. 

Guardian  ad  litem,  appointment  of,  proper,  where  minor  served  with  bill  and 
has  no  guardian  :  67  Ga.  247. 

Acceptance  of  trust  by  guardian  ad  litem,  and  proper  exercise  of  discretion 
in  making  appointment,  presumed  :  67  Ga.  546. 

One  filing  bill  for  himself  and  minors,  cross-bill  filed,  and  decree  rendered 
against  minor's  estate,  minors  were  bound,  although  no  guardian  ad  litem. 
Especially  where  money  borrowed,  for  which  decree  had  against  trust  estate, 
was  used  to  pay  taxes,  etc.,  for  said  estate :  69  Ga.  672. 

Minor  may  recover  on  proof  of  title  in  him,  though  suit  by  guardian  and  his 
letters  not  produced.   If  guardian  necessary,  court  should  appoint:  72  Ga.  189. 

Administrator  represents  minor  distributees,  and  they  are  bound  by  de- 
cree :  72  Ga.  726. 

Administrator  appointed  guardian  ad  litem  and  not  declining,  order  making 
minors  parties  unnecessary  :  72  Ga.  726. 

Not  necessary  to  have  guardian  ad  litem  appointed  for  ward  upon  application 
of  guardian  to  sell  real  estate :  80  Ga.  138. 

Though  guardian  ad  litem  did  not  formally  accept  appointment  until  after 
order  for  sale  granted,  cured  here  by  other  acts:  81  Ga.  370. 
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SECTION  2. 

THE    POWERS,    DUTIES    AND    LIABILITIES    OP    GUARDIANS. 

§2539.  (1822.)  Power  and  duty  of  guardian.  The  power  of  the 
guardian  over  the  person  of  his  ward  is  the  same  with  the  father 
over  his  child,  the  guardian  standing  in  his  place;  and  in  like  man- 
ner it  is  the  duty  of  the  guardian  to  protect  and  maintain,  and,  ac- 
cording to  the  circumstances  of  the  ward,  to  educate  him. 

Buying  land  with  the  ward's  money,  he  holds  it  in  trust  for  the  ward:  54 
Ga.  690.  Power  of ,  as  to  taking  notes:  55  Ga.  89.  Section  cited,  as  to  policy 
since  the  Code,  as  to  guardian's  taking  charge  of  the  estate  for  the  ward,  after 
it  has  been  duly  administered :  60  Ga.  665. 

Right  to  custody:  E.  M.  Charl.  119. 

§2540    (1823.)   Returns.     Every  guardian,  within  twelve  months  Acob™98i2. 
after  his  appointment,  and  by  the  first  Monday  in  July  in  every  year  ^obb^kz. 
thereafter,  shall  make  a  return  to  the  ordinary  under  oath,  making  Acobb^32o. 
an  accurate  exhibit  of  all  the  property  of  his  ward  received  by  him  Ac'obbf  333 
up  to  that  time  and  since  his  last  return,  together  with  an  account  Acobb^40. 
current   of  his   receipts    and   expenditures,   accompanied  with  the  Apct|7^851"2' 
vouchers  for  the   same,  and  any  other  matter  connected  with   the1®55^ 
said  property,  which  said  returns  shall  be  examined  by  the  ordinary,  Hjj^p'jjj' 
and  if  found  correct  shall  be  allowed  by  him  and  entered  of  record  $$3516' 3491- 
with  the  vouchers;  and  the  judgment  thus  rendered  by  the  ordinary 
shall  be  prima  facie  evidence  of  the  correctness  of  said  return  in 
favor  of  said  guardian.     If  the  guardian  shall  have  removed  beyond 
the  limits  of  this  State,  the  oath  of  his  surety  shall  be  sufficient   to 
verify  the  return,  and  if  the  guardian  be  dead,  his  representatives 
may  make  his  returns    as    provi  ded  in  case  of  deceased  adminis- 
trators. 

No  vouchers  allowed  by  the  court  of  ordinary,  yet  guardian  may  prove  debt 
paid  after,  although  contracted  before  dismission :  1  Ga.  475.  Returns  al- 
lowed are  prima  facie  evidence  of  their  correctness,  and  the  burden  of  proof  is  on 
the  one  attempting  to  impeach  them :  5  Ga.  29 ;  15/451.  Admission  that  he  had 
not  made  regular  returns  in  the  guardian's  answer  casts  suspicion  on  the  fair- 
ness of  the  settlement:  6  Ga.  419.  Judgment  passing  returns  to  record:  10 
Ga.  65-68.  His  returns  estop  the  guardian  from  denying  that  the  property  be- 
longed to  his  ward  :  11  Ga  258.  Where  the  fact  that  the  annual  profits  are  not 
sufficient  for  the  education  and  maintenance  of  the  ward  appears  from  the 
returns:  20  Ga.  325.  Vouchers,  how  admissible  in  evidence,  the  guardian's 
receipts  to  himself,  the  receipts  of  the  attorney  for  the  guardian,  not  sufficient 
proof  without  further  evidence :  22  Ga.  312.  Failure  to  make  returns  by 
guardian,  a  breach  of  trust  and  duty:  24  Ga.  558.  Administrator  of  deceased 
guardian  cannot  make  his  returns  to  the  ordinary,  and  failure  to  make  returns  of 
interest  does  not  preclude  guardian  from  two  and  a  half  per  cent,  commission  :  29 
Ga.  82.     Guardian  required  to  deliver  to  receiver  property  appearing  from  his 
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last  returns  to  belong  to  his  ward :  33  Ga.  271.  Where  the  guardian  purchases 
land  with  ward's  means,  the  ward  through  next  friend  may  elect  to  take  either 
that  land  or  fund :  48  Ga.  554.  Charged  with  cash  received  as  administrator, 
bound,  and  cannot  show  that  in  fact  it  was  notes  on  persons  since  insolvent :  57 
Ga.  226.  When  returns  by  the  guardian  in  Confederate  money  protected :  39 
Ga  96.  Effect  of  approval  of  the  annual  returns  by  the  ordinary,  is  giving  his 
tacit  consent  to  the  items  of  expenditure  of  more  than  the  annual  profits  of  the 
ward's  estate :  61  Ga.  452. 

Original  returns  of  administrators,  etc.,  not  admissible  in  evidence;  must 
have  exemplification  of  return,  and  judgment  allowing:  67  Ga.  466.  Returns 
only  prima  facie  evidence ;  may  be  explained  by  parol :  45  Ga.  520 ;  59/213 ; 
68/399 ;  59/228.  Returns  of  one  appointed  guardian  at  chambers,  of  no  effect 
and  inadmissible :  72  Ga.  125.  Unapproved  return  without  vouchers  attached, 
made  after  discharge  for  failure  to  make  returns,  properly  rejected  in  suit  on 
bond :  79  Ga.  274.  Pleading  which  attacks  duly  allowed  returns  should  specify 
items  and  grounds  of  attack.  If  allowance  procured  by  fraud,  returns  vitiated 
only  so  far  as  fraud  extended :  89  Ga.  656. 

Acti799185'  §2541.  (1824.)  Amount  of  expenditure.  Every  guardian  shall  be 
Actsi8592'  all°we(i  ail  reasonable  disbursements  and  expenses  suitable  to  the 
p.  37.  circumstances  of  the  orphan  committed  to  his  care.  But  the 
expenses  of  maintenance  and  education  must  not  exceed  the  annual 
profits  of  the  estate,  except  by  the  approval  of  the  ordinary  pre- 
viously granted.  The  ordinary  may,  in  his  discretion,  allow  the 
corpus  of  the  estate,  in  whole  or  in  part,  to  be  used  for  the  educa- 
tion and  maintenance  of  the  ward. 

Guardian's  duty  where  annual  profits  are  not  sufficient  for  the  education 
and  maintenance,  and  when  he  can  encroach  on  the  corpus  of  the  estate: 
15  Ga.  451.  In  annual  returns  made  by  guardians,  allowed  reasonable  expenses, 
although  it  exceed  the  income :  29  Ga.  582.  The  fact  must  appear  from  the 
annual  returns,  as  to  the  condition  of  the  minor's  estate,  to  justify  any  encroach- 
ment on  it:  29  Ga.  325.  Circumstances  may  justify,  if  necessary,  the  expenses 
for  advanced  education  which  the  husband  of  the  ward  may  ratify :  20  Ga.  6. 
Suit  against  guardian  for  dentistry  for  the  ward,  without  proof  of  its  value, 
verdict  for  defendant :  30  Ga.  37.  Disbursements  should  be  allowed  guardian 
living  out  of  the  county  where  the  ward's  property  is :  23  Ga.  489.  What  dis- 
bursements are  proper  the  guardian  should  decide,  being  entitled  to  control 
the  corpus  of  the  legacy :  26  Ga.  148.  Disbursements  to  be  out  of  interest,  and 
the  rule  of  interest  as  against  the  guardian  :  29  Ga.  82.  Clothing  for  minor 
provided  for  in  marriage  settlement  good,  as  an  executed  trust;  and  as  to 
guardian's  commissions:  29  Ga.  758.  Section  cited,  income  not  spent  one  year, 
but  the  balance  used  the  next  year,  is  not  improper ;  corpus  only  to  be  touched 
by  leave  of  the  ordinary :  55  Ga.  89-93.  Auditor's  report  conclusive  as  to  an 
expense  by  the  guardian,  and  credit  not  allowed:  59  Ga.  529.  Section  cited; 
the  approval  of  the  regular  annual  returns  of  the  guardian  by  the  ordinary, 
before  the  final  settlement,  is  consent  to  his  expending  more  than  the  profits: 
61  Ga.  452.  Section  cited ;  where  the  corpus  of  the  estate  was  encroached  on  by 
the  guardian  without  order  of  court  of  ordinary,  the  ward  not  bound  by  this 
unless  settles  with  full  knowledge  of  the  facts:  59  Ga.  793-796;  20/7;  27/78. 
Cited,  and  superior  court  may  decree  sale  of  corpus  for  maintenance  and 
education :  70  Ga.  806.  Cannot  use  corpus  without  order  of  court ;  discretion  to 
encroach  on  corpus  belongs  to  ordinary  alone ;  ordinary  may  ratify  returns 
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showing  corpus  encroached  on :  72  Ga.  538, 558.  Value  of  services  by  beneficiary 
to  administrator,  deducted  from  his  charges  for  supplies:  72  Ga.  558.  Quality 
of  board,  clothing,  etc.,  supplied,' proved  by  one  who  knew  their  value  when 
furnished :  72  Ga.  558. 

Construed  with  section  3431 :  72  Ga.  564. 

Father  unable  to  provide  suitable  education  for  child,  ordinary  may  permit 
him  to  use  corpus  of  estate  in  his  hands  as  guardian :  80  Ga.  138. 

§2542.   (1825.)  Binding  out  indigent  orphans.     If  the  annual  profits  ^^f' 2598' 
of  the  estate  of  any  orphan,  with  or  without  a  guardian,  are  not  ^^^ 
sufficient  for  his  education  and  maintenance,  and  the  ordinary  shall  Acts^ises-e, 
not  allow  the  corpus  of  the  estate  to  be  used  for  such  education  and 
maintenance,  it  shall  be  the  duty  of  the  ordinary  forthwith  to  bind 
out  such  orphan  for  the  whole  or  such  part  of  the  time  of  his  mi- 
nority as  to  him  shall  seem  best,  and  on  such  conditions  as  will  most 
promote  the  interest  of  such  orphan,  in  all  cases  requiring  that 
such  orphan  shall  be  allowed  to  attend  the  nearest  school,  where 
education  is  free  to  him,  at  least  three  months  in  the  year. 

Wrongful  charge  of  the  court  as  to:  20  Ga.  327.  Section  cited  and  con- 
strued :  55  Ga.  93.  On  the  Act  of  1799,  as  to  the  ordinary  binding  out  the 
orphan :  15  Ga.  451,  452. 

§2543.    (1826.)  El  treatment.     It  shall  be  the  duty  of  the  ordinary  A<?^3'13> 
and  of  the  guardian  of  such  orphan  to  be  informed  as  to  his  treat-  $2604- 
ment,  and  on  complaint  of  ill  usage,  or  any  condition  broken,  the 
ordinary  shall  bind  such  orphan  to  some  other  person. 

§2544.   (1827.)   Failing  to  make  returns.     The  ordinary  shall  keep  Acobb64304 
a  docket  of  all  the  guardians  liable  to  make  returns  to  him,  and  j^-1850 
upon  the  failure  of  any  one  to  do  so  by  the  time  required  by  law,  heA^°^Jg°g 
shall  cite  the  said  guardian  to  appear  and  show  the  reason  for  his  $^'Mm 
delay;  and  every  guardian  who  shall  fail  or  refuse  to  make  his  re- 
turn before  the  end  of  the  year,  shall  receive  no  commission  or  com- 
pensation for  any  service  done  during  that  year,  unless  by  special 
order  of  the  court  of  ordinary,  exonerating  him  from  all  blame. 

Guardian  should  make  regular  returns  or  suffer  the  consequences :  22  Ga. 
317.  Guardian  admitting  he  had  not  made  regular  returns,  casting  suspicion 
on  the  fairness  of  the  settlement:  6  Ga.  419.  Under  Act  of  1792  (Cobb,  306), 
guardian  did  not  thus  forfeit  commissions:  29  Ga.  82-102.  Guardian  entitled 
to  commission  of  two  and  a  half  per  cent,  on  all  interest  accumulating  in  his 
hands,  notwithstanding  the  failure  to  make  a  statement  thereof  in  his  annual 
returns  ;  case  of  administrator,  but  same  rule  applies  to  guardians:  60  Ga.  316. 

§2545.   Guardians  may  sell  estates  for  reinvestment.      By  order,  in  Acti5g889' 
term  or  vacation,  of  the  judge  of  the  superior  court  of  the  county  of  ^32,3135, 
the  guardian's  appointment,  any  guardian  may  sell  the  whole  or 
any  part  of  the  estate  of  their  wards,  for  reinvestment,  upon  such 
terms  and  at  such  time  and  place  as  said  judge  may  order. 


§§2546,  2547      THIRD  TITLE.— CHAP.  3,  ART.  1,  SEC.  2.  272 

The  powers,  duties  and  liabilities  of  guardians. 

^fgg889'  §2546.  Notice  of  application.  Before  such  application  is  made, 
t>9°2^  such  guardian  shall  publish  once  a  week  for  four  weeks  in  the  news- 
$'2538.  paper  in  which  county  advertisements  are  usually  published  in  the 
county  of  said  guardian's  appointment,  and  if  the  property  sought 
to  be  sold  is  land,  also  in  the  county  where  the  land  lies,  a  notice 
of  his  intention  to  apply  for  such  order  to  sell  and  reinvest,  which 
notice  shall  describe  the  property  sought  to  be  sold,  and  the  reasons 
for  making  the  application,  and  the  time  and  place  where  said  ap- 
plication will  be  made.  If  said  application  is  made  in  vacation,  the 
judge  may  hear  and  pass  upon  the  same  at  any  place  within  his 
judicial  circuit,  as  business  heard  in  chambers.  Said  guardian  shall, 
in  his  petition,  fully  describe  the  property  sought  to  be  sold,  the 
income  thereon,  the  expense,  if  any,  of  keeping  the  same,  the  rea- 
sons for  asking  the  sale,  describe  the  property  in  which  he  wishes  to 
reinvest  the  proceeds,  and  whether  he  seeks  to  sell  the  property 
privately  or  at  public  outcry.  Said  petition  shall  be  verified  by  the 
oath  of  the  guardian.  The  guardian  shall  cause  a  copy  of  said  peti- 
tion to  be  served  personally  upon  each  of  his  wards  who  is  over  the 
age  of  fourteen,  and  shall  also  cause  a  copy  of  said  petition  to  be 
served  personally  upon  one  or  more  of  the  next  of  kin  of  said  ward, 
which  next  of  kin  shall  be  other  than  the  guardian.  Service  of  all 
said  copies  shall  be  made  at  least  ten  days  before  the  time  of  hearing 
the  application.  At  the  hearing  the  judge,  before  granting  the 
application,  shall  carefully  examine  into  the  matter,  ,and  satisfy 
himself  by  evidence  other  than  the  verified  petition,  that  said  order 
to  sell  and  reinvest  should  be  granted.  The  judge  shall  also  ap- 
point a  guardian  ad  litem,  as  provided  for  the  sale  of  trust  estates 
where  minors  are  interested. 

AcCobbn3i9.  §254?-  (1828)  Sales.  All  other  sales  of  any  portion  of  the  prop- 
ACobb!7325.  erty  °f  the  ward  shall  be  made  under  the  direction  of  the  ordinary, 
Apct|51851"2'  and  under  the  same  rules  and  restrictions  as  are  prescribed  for  sales 
$3445.         by  administrators  of  estates. 

Compliance  with  statutory  provisions  when  purchaser  at  own  sales :  8  Ga. 
236.  Jurisdiction  need  not  appear  on  face  of  ordinary's  order:  18  Ga.  526. 
Private  agreement  for  public  sale,  against  public  policy:  56  Ga.  40.  Sale  of 
guardian  without  an  order  avoids  the  sale  and  is  not  curable :  60  Ga.  677-679. 
Section  cited  ;  guardian  could  not  sell  a  note  for  Confederate  money  without  an 
order  of  sale  from  the  ordinary:  59  Ga  213.  When  no  estoppel  as  against  in- 
fants as  to  the  sale  of  their  property :  59  Ga.  722-727.  Sale  void  unless  by  or- 
der of  ordinary  :  60  Ga.  403.  Assignment  of  note  by  guardian  gives  purchaser 
good  title:  33  Ga  372.  Minor  cannot  make  legal  sale  of  land  to  guardian; 
65  Ga.  323. 

Authority  to  "legal  guardian"  here,  in  deed  of  gift  before  Code,  gave  power 
to  sell  or  exchange  privately  without  order:  69  Ga.  832. 

Where  application  made  by  guardian  to  sell  real  estate,  not  necessary  to 
have  guardian  ad  litem  appointed  for  ward:  80 Ga.  138. 
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Guardian  cannot  sell  ward's  property  at  public  sale  to  carry  out  private 
arrangement  made  beforehand :  80  Ga.  683. 

Sale  void,  guardian  having  been  appointed  in  vacation,  without  notice:  87 
Ga.  74. 

As  to  ward's  ratification  of  guardian's  illegal  sale,  accepting  proceeds  with 
knowledge  of  facts,  but  not  knowing  sale  illegal :  92  Ga.  265. 

Purchase  by  guardian  at  his  own  sale,  voidable  only  at  election  of  ward: 
93  Ga.  420. 

Guardian,  under  order  to  sell  ward's  land,  may  sell  vested  remainder — this 
being  ward's  only  interest:  93  Ga.  420. 

§2548.  (1829.)  Renting  of  lands .  Every  renting  of  lands  of  an  or- 
phan, unless  by  special  order  of  the  ordinary,  shall  be  in  public  to 
the  highest  bidder,  and  under  the  same  rules  as  sheriff  sales,  except 
that  credit  may  be  given  on  good  security. 

§2549.   (1830.)  May  contract  for  labor .     Guardians  may  make  con-  Act^71866' 
tracts  for  labor  or  service  for  the  benefit  of  the  estates  of  their  wards,  §$3182*3437- 
upon  such  terms  as  they  may  deem  best,  and  all  such  contracts  made 
in  good  faith  shall  be  a  charge  upon  and  bind  said  estates  whenever 
the  same  are  approved  by  the  ordinary  of  the  county. 

Only  can  bind  his  ward  for  such  contracts  as  are  allowed  by  law :  59  Ga.  637. 

§2550.    (1832.)    Cultivation  and  purchasing' plantation.     When  it  is $3182- 
manifestly  expedient,  guardians,  under  an  order  of  the  court  of  or- 
dinary, may  cause  plantations  of  their  wards  to  be  managed  and 
cultivated  for  their  benefit. 

Order  authorizing  investment  in  land  for  cultivation,  cannot  be  impeached 
except  for  fraud :  1  Ga.  475.  Where  order  was  procured  by  fraud,  it  is  a  nullity  ; 
in  such  investments  guardians  must  use  good  faith :  32  Ga.  266. 

§2551.   (1833.)  Investment  in  stocks.     Any  guardian,  in  his  discxe- ^^Ik 
tion,  may  invest  any  funds  of  his  ward  in  his  hands  in  stocks,  bonds,  AcoDb4337 
or  other  securities  issued  by  this  State.     In  every  such  case  his  return  A^  t|21851, 
shall  set  forth  the  time  of  such  purchase,  the  price  paid,  and  the  ^|2^g35, 
name  of  the  person  from  whom  purchased.  3181- 

As  to  investments  of  ward's  funds  without  an  order  of  court,  section  3180 
embraces  guardians :  39  Ga.  96-101.  As  to  investments  in  Confederate  notes 
prior  to  Code :  56  Ga.  410.  Buying  with  the  ward's  money  and  taking  the  title 
in  the  guardian's  name,  he  holds  that  in  trust  for  the  ward:  54  Ga.  590.  In- 
vesting in  Confederate  money  in  good  faith  during  the  war,  must  show  that  the 
guardian  kept  these  funds  separate  from  his  own:  54  Ga.  291.  When  invest- 
ment made  in  Confederate  bonds,  etc.,  by  direction  of  the  court,  protected: 
54  Ga.  605,  606.  Taking  a  note  wrongfully  on  a  third  party :  55  Ga.  90,  91.  The 
burden  as  to  the  good  faith  of  the  transaction  rests  on  the  guardian  where  he 
sets  up  investments  in  Confederate  money  for  the  ward:  52  Ga.  600;  59/213. 

Where  guardian  invested  Confederate  money  of  ward  not  in  conformity  to 
law  ;  liable  for  its  value  at  the  time  of  investment :  68  Ga.  167. 

Cited,  as  to  requiring  guardian  to  retain  investment  in  securities  of  other 
States:  71  Ga.  579. 

Investment  in  lands  ratified  by  wards,  after  majority,  becoming  parties  to 
guardian's  suit  to  recover  the  lands :  72  Ga.  475. 
18 
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That  investment  was  unauthorized,  can  be  urged  only  by  ward :  72  Ga.  475. 

^fs?847'  §2552.  (1834.)  Commissions.  Guardians  shall  be  allowed  the  same 
^p^-ioo2'  commissions  for  receiving  and  paying  out  the  estates  of  their  wards 
Act|11857'  as  are  allowed  to  administrators.  Extra  compensation  and  travel- 
$$3484, 3489.  jUg  expenses  shall  be  allowed  to  them  upon  the  same  principles  as  to 
administrators. 

Paid  out  of  principal  when  no  other  fund,  without  his  fault,  to  compensate 
him  out  of :  17  Ga.  223-225.  Commissions  out  of  interest  for  himself  and  attor- 
ney fees  for  collecting  it  in,  two  and  one-half  per  cent. :  29  Ga.  82,  758.  And 
this  is  so,  although  no  statement  thereof  in  his  annual  returns:  29  Ga.  758. 

§2553.  (1835.)  If  there  be  two  guardians.  If  the  guardian  resigns 
or  dies,  or  is  removed  under  any  circumstances,  no  commissions  shall 
be  allowed  for  turniDg  over  the  estate  to  anew  guardian,  or  to  the 
new  guardian  for  receiving  the  same;  and  where  a  guardian  is  re- 
moved for  waste  or  gross  mismanagement,  no  commissions  shall  be 
allowed  for  any  of  his  services. 

"What  cannot,  as  against  the  ward,  be  considered  as  payment  to  the  succeed- 
ing guardian  :  56  Ga.  40. 

§2554.  (1836.)  Sureties  bound,  etc.  If  the  appointment  of  a 
guardian  for  any  cause  is  declared  void,  his  sureties  shall,  never- 
theless, be  responsible  on  the  bond  for  any  property  which  may  have 
been  received  by  him  by  virtue  or  reason  of  his  appointment. 

$3186.  §2555.   (1837.)    Contracts  by  guardians.     The  guardian  cannot  bor- 

row money  and  bind  his  ward  therefor,  nor  can  he,  by  any  contract 
other  than  those  specially  allowed  by  law,  bind  his  ward's  property, 
or  create  any  lien  thereon. 

May  assign  a  note  legally  so  as  to  convey  title  to  it :  33  Ga.  372.  Section 
cited,  case  of  a  note;  guardian  cannot  render  sureties  liable  on  any  contract 
other  than  such  as  are  especially  allowed  by  law :  39  Ga.  130,  133.  Section 
cited  and  construed,  in  reference  to  the  purchase  of  property  by  the  guardian 
without  order  of  the  ordinary :  59  Ga.  796.  Cannot  borrow  money,  and  thereby 
bind  his  ward :  29  Ga.  637,  638.    Stated :  59  Ga.  637. 

Guardian  may  agree  with  surety  to  invest  ward's  money  in  bonds  and  de- 
posit them  with  surety  to  indemnify  him :  70  Ga.  454. 

General  Note. — See  section  1830  and  notes. 

Acts  1855-6,      §2550.   (1838.)  May  appoint  attorney.     The  guardian  may  appoint 
i860,psi.    an  attorney  in  fact  to  act  for  him  where  he  is  unable  to  act  himself, 

$$3000, 3428.  * 

and  ho  and  his  sureties  are  bound  for  the  acts  of  such  attorney  as  if 
it  were  his  personal  deed. 

When  could  appoint  an  agent  to  act :  56  Ga.  410. 
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SECTION  3. 

SETTLEMENT    OF    GUARDIAN,    RESIGNATION,    AND    LETTERS    DISMISSORY. 

§2557.  (1839.)  Settlements  before  the  ordinary.  A  ward,  on  arriving 
at  majority,  or  a  new  guardian  legally  appointed,  may  apply  to  the 
ordinary  for  an  order  requiring  the  guardian  to  appear  and  submit 
to  a  settlement  of  his  accounts.  Such  citation  shall  be  served  as 
other  citations,  and  shall  be  returnable  to  a  regular  term  of  the 
court.  If  the  guardian  fails  or  refuses  to  appear  as  cited,  the  court 
may  proceed  ex  parte. 

See  general  note  at  end  of  Chapter. 

Settlements  between  guardian  and  ward,  with  full  knowledge,  binding:  59 
Ga.  793.  Right  of  appeal  where  the  ordinary  has  given  judgment  for  the  ward 
for  money, under  citation  for  settlement:  45  Ga.  478.  Judgment  for  money 
found  to  be  due  by  guardian  to  his  ward  on  settlement  before  ordinary,  must 
be  collected  by  execution  :  58  Ga.  70.  Where  acknowledging  service  to  a  cita- 
tion of  the  guardian  out  of  the  county  did  not  give  the  court  of  ordinary  juris- 
diction: 48  Ga.  491.  Where  a  compromise  with  a  guardian,  while  a  suit  was 
pending  for  a  settlement,  did  not  bind:  48  Ga.  555-560.  Section  cited,  and  is 
not  contrary  to  any  clause  of  the  State  or  United  States  Constitution  :  54  Ga. 
180.  In  suing,  guardian  may  introduce  tax  returns  to  show  assets :  56  Ga.  304. 
Rule  for  compounding  interest  against  guardian :  61  Ga.  554.  Wrongful  set- 
tlement by  guardian  with  his  successor  will  not  avail  him  :  61  Ga.  140. 

At  majority  of  ward  the  relation  of  guardian  and  ward  ceases,  except  for 
purposes  of  settlement :  69  Ga.  599. 

Petition  of  ward  citing  guardian  to  settlement  here  was  in  substantial  com- 
pliance with  this  section :  69  Ga.  724. 

Cited  in  connection  with  distinction  drawn  between  this  case  and  52  Ga.  15 : 
69  Ga.  734. 

Testamentary  trustee,  under  terms  of  will  here,  could  settle  with  minor 
beneficiary  when  she  married,  but  compromise  of  her  rights  did  not  bind  her: 
74  Ga.  187. 

§2558.  (1840.)  At  instance  of  the  guardian.  The  guardian  shall,  in 
like  manner,  be  allowed  to  cite  his  ward,  or  a  new  guardian,  to 
appear  and  be  present  at  a  settlement  of  his  account. 

Read  in  connection  with  section  2565:  72  Ga.  419.     See  also  74  Ga.  187. 

§2559.  (1841.)  Duty  of  the  court.  Upon  the  return  of  such  cita- 
tion, the  court  shall  proceed  to  examine  all  the  returns  and  accounts 
of  such  guardian;  to  hear  all  evidence  which  may  be  produced  by 
either  party;  and  to  make  a  full,  fair  and  final  settlement  between 
such  guardian  and  his  ward,  making  a  full  record  of  such  final 
settlement. 

In  settlement  with  the  ward,  the  guardian  may  show  all  reasonable  dis- 
bursements and  expenses:  55  Ga.  89,  90.  Administrator  also  a  guardian,  set- 
tling with  himself  by  taking  notes  as  money,  equivalent  to  conversion:  59 
Ga.  213. 


§§2500-2565      THIRD  TITLE.— CHAP.  3,  ART.  1,  SEC.  3.  276 

Settlement  of  guardian,  resignation,  and  letters  dismissory. 

Guardian  receiving  Confederate  money  in  good  faith,  is  liable  for  its  value 
when  received,  if  he  mixed  it  with  his  own  funds:  67  Ga.  467.  See  also  52 
Ga.  600;  54/291. 

Application  to  remove  cause  to  United  States  Court,  after  appeal  from 
court  of  ordinary  to  superior  court,  held  too  late:  68  Ga.  394. 

§2560.   (1842.)    Continuance.     The  court  may  allow  such  continu- 
ances as  the  principles  of  justice  require. 
$3316.  §2561.   (1843.)  Proceedings.     Such  other  proceedings  may  be  had 

in  the  case  as  are  usual  in  other  causes  in  said  court. 

§2562.  (1844.)  Power  of  ordinary.  It  shall  be  in  the  power  of  the 
ordinary  to  order  any  property  in  the  hands  of  the  guardian  to  be 
delivered  to  the  ward  or  the  new  guardian,  and  also  to  issue  an  exe- 
cution for  any  balance  of  money  found  due  by  the  guardian  to  the 
ward.  If  the  ward  does  not  appear,  the  court  may  pass  an  order 
stating  the  balance  found  due  from  the  guardian,  which  balance 
shall  not  bear  interest  from  that  date  until  demanded  by  the  ward 
or  new  guardian. 

Section  cited  and  construed :  58  Ga.  72.     Section  cited :  54  Ga.  180. 

Courts  of  ordinary,  as  to  orders  in  such  cases,  are  of  general  jurisdiction, 
and  jurisdictional  facts  need  not  appear:  69  Ga.  724. 

Cited  in  connection  with  distinction  drawn  between  this  case  and  52  Ga.  15: 
69  Ga.  734. 

$3944.  §2563.   (1845.)   Enforcement  of  decision.     If  the  guardian  shall  fail 

or  refuse  to  deliver  to  the  ward  the  property  in  his  hands,  ordered 
to  be  delivered  by  the  court,  the  ordinary  shall  have  power  to  attach 
him  for  contempt,  and  imprison  him  in  the  common  jail  until  he 
shall  comply  with  such  order,  such  proceedings  to  be  had  in  the 
issuing  of  such  attachments  as  are  usual  in  courts  of  equity. 

When  not  liable,  under  the  circumstances,  to  an  attachment:  33  Ga.  271. 
When  a  judgment  for  money  was  enforceable  by  execution,  and  not  by  aproc- 
ess  for  contempt:  58  Ga.  70-72. 

Cited  in  connection  with  distinction  drawn  between  this  case  and  52  Ga.  15 : 
69  Ga.  734. 

Aet9i8!S4  §2564.   (1846.)   Final  receipts.     Any  guardian,  by  having  his  final 

Cobb,  329.  receipt  from  his  ward  attested  by  a  judge,  justice  of  the  peace,  or 
notary  public,  may  cause  the  same  to  be  recorded  by  the  clerk  of 
the  superior  court  of  the  county  of  his  residence,  and  the  original, 
or  a  copy  thereof,  shall  be  admitted  in  evidence  on  the  same  terms 
as  registered  deeds. 

Where  defendant's  answer  acknowledging  he  had  not  made  regular  returns 
cast  suspicion  on  the  settlement:  6  Ga.  419.  Where  receipt  by  ward  to 
guardian  in  full  did  not  convey  title  to  him:  46  Ga.  284,  291.  When  receipt 
by  guardian  to  administrator  did  not  estop  the  wards  repudiating  it  when 
they  discovered  the  true  circumstances:  46  Ga.  101. 

$$8|io,2558,      §2505.   (1847.)   Right  of  ivard  to  reopen  settlement.     No  final  settle- 
ment made  between  the  guardian  and  ward  shall  bar  the  ward,  at 
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any  time  within  four  years  thereafter,  from  calling  the  guardian  to 
a  settlement  of  his  accounts,  unless  it  is  made  to  appear  that  the 
same  was  made  after  a  full  exhibit  of  all  the  guardian's  accounts, 
and  with  a  full  knowledge  by  the  ward  of  his  legal  rights. 

Binding  if  there  was  neither  mistake,  fraud,  nor  imposition;  20  Ga.  7. 
To  bind  infants  by  settlement  made  by  administrator  with  their  guardian, 
it  must  not  have  been  fraudulent;  as  to  permitting  the  bar  of  the  statutes: 
27  Ga.  78.  Where  settlement  not  opened  by  bill  in  equity  after  lapse  of 
time:  29  Ga.  194.  When  settlement  conclusive  on  the  ward,  when  it  is  done 
while  fully  cognizant  of  the  facts:  59  Ga.  793. 

Eeceipt  in  full  acquiesced  in  four  years,  prima  facie  binding  on  ward.  If 
settlement  made  out  of  court,  guardian  should  show  condition  of  estate, 
to  what  extent:  68  Ga.  741. 

This  refers,  not  to  final  settlement  in  the  court,  but  only  to  settlements 
between  the  parties :  72  Ga.  412. 

Read  in  connection  with  section  2558 :  72  Ga.  419. 

Sections  2565  and  3785  construed  in  pari  materia;  former  does  not  embrace 
fraudulent  settlement ;  latter  does:  74  Ga.  187.     Citing  24 Ga.  573. 

Adult  ward  settling  with  guardian  after  full  exhibit  and  with  full  knowl- 
edge, bound:  74  Ga.  187. 

§2566.   (1848.)  Resignation  of  guardian.     Any  guardian  who,  from  Aq*^503'39 
age,  infirmity,  removal   from  the   county,  or  for  any  other  cause,  ^pCtf<;1853"4, 
desires  to  resign  his  trust  as  such,  may  apply  to  the  ordinary  hav- 1^7' pp- 60' 
ing  jurisdiction  of  the  trust,  setting  forth  the  reasons  therefor,  and  §§3515' 3403- 
also  the   name  of  some  suitable  person  willing  to  accept  the  trust; 
whereupon  the  ordinary  shall  cite  such  person,  and  also  the  nearest 
of  kin  of  such  ward,  to  appear  at  the  next  term  of  said  court,  and 
if  the  ordinary  shall  be  satisfied  that  such  change  of   guardians  will 
not  be  detrimental  to  the  interest  of  the  ward,  and  no  good  cause  is 
shown  against  it,  he  shall  grant  the  prayer  of  the  applicant,  dis- 
charging him  from  his  trust  on  the  following  condition,  viz.:  that 
he  shall  forthwith  deliver  all  property  and  pay  all  money  held  by 
him  as  such  guardian,  upon  a  fair  settlement  of  his  accounts,  to  his 
successor ;  and  upon  the  filing  of  the  evidence  of  such  settlement, 
and  the  receipt  in  full  of  his  successor,  the  guardian  shall  be  dis- 
charged from  his  said  trust.     The  ward  shall  have  the  privilege, 
within  five  years  after  he  comes  of  age,  to  reopen  such  settlement 
and  call  for  an  account. 

Can  make  no  new  appointment  until  the  other  guardian'  s  place  is  va- 
cated, by  death,  removal,  or  in  some  other  way.  6  Ga.  432.  Settling  after 
resignation  ;  the  allowing  to  resign  is  no  judgment  of  settlement  of  accounts: 
52  Ga.  600,  604.  Where  guardian  cannot  relieve  himself  by  turning  over  to  his 
successor  debts  due  to  him  from  the  successor:  61  Ga.  138-140. 

Citation  for  settlement,  by  new  guardian  against  former  guardian,  in  nature 
of  devastavit;  for  acts  prior  to  June,  1865,  barred  in  1870:  67  Ga.  466,  467. 

§2567.   (1849.)  Letters   of   dismission.     Letters  of  dismission  m&y f^3-^ 
be  granted  by-  the  ordinary  to  any  guardian,  upon  his  compliance  ^Ysso24' 
with  the  following  provisions  :  Cobb'  34°- 
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Letters  of  dismission  are  a  bar  as  to  matters  covered  by  them  unless  set 
aside  for  fraud  or  other  good  reason :  72  Ga.  412. 

1.  An  application  in  writing,  setting  forth  his  full  discharge  of 
the  duties  of  his  trust. 

2.  An  examination  of  his  accounts  and  vouchers  by  the  ordinary, 
to  verify  the  truth  of  the  petition. 

Duty  of  ordinary  to  examine  vouchers  and  verify  account,  whether  objec- 
tions filed  or  not :  76  Ga.  446. 

3.  The  publication  of  such  application  once  a  week  for  four  weeks 
in  the  public  gazette  where  the  legal  notices  of  the  ordinary's  office 
are  usually  published. 

Section  cited ;  guardian  of  free  person  of  color  appointed  prior  to  abolish- 
ment of  slavery,  the  ordinary  could  not  dismiss  in  1868:  64  Ga.  37. 

4.  The  examination  of  any  objections  filed,  and  the  proof  to  the 
ordinary  that  the  ward  is  of  age. 

^odd26324  §2568.  (1850.)  Disposition  of  money,  etc.,  in  hand.  If  it  shall  ap- 
ACobb4033"  Pear  that  such  guardian  has  in  his  hands  any  money,  property,  or 
effects  of  his  ward,  the  ordinary  may  cause  the  same,  if  money,  to 
be  deposited  in  some  solvent  bank,  and  if  other  property,  to  be  de- 
livered to  some  proper  person  to  be  appointed  by  the  ordinary,  un- 
der such  restrictions  as  he  may  deem  best  for  the  preservation  of  the 
property,  and  then  grant  the  letters  dismissory;  or  the  ordinary  may, 
if  he  sees  proper,  pass  an  order  requiring  the  guardian  to  retain  the 
funds  in  his  own  hands  at  an  interest  not  exceeding  four  per  cent, 
per  annum,  his  sureties  being  still  responsible  therefor. 
Act  1858,  §2569.  (1851.)  Ward  dying,  guardian  shall  act  as  administrator. 
When  a  ward  shall  die  intestate,  pending  his  minority,  the  guardian 
shall  proceed  to  distribute  his  estate  in  the  same  manner  as  if  he 
had  been  appointed  administrator  upon  such  estate,  and  the  sureties 
on  his  bond  shall  be  responsible  for  his  faithful  administration  and 
distribution  of  such  estate. 

Section  cited  and  construed :  62  Ga.  574-580.  As  heirs  of  a  deceased  brother, 
the  wards  could  also  recover  from  the  guardian :  55  Ga.  90-92.  Guardian  of  a 
deceased  lunatic  is  also  his  administrator — on  Act  of  1858  and  section  1862 : 
33  Ga.  452. 

Not  applicable  where  ward  dies  after  coming  of  age,  although  he  had  never 
had  settlement  with  guardian  :  69  Ga.  599. 


ARTICLE  2. 

GUARDIANS    OF   LUNATICS,  IDIOTS,  AND  PERSONS   NON    COMPOS   MENTIS. 

AcVb18,u2      §2570.   (1852.)  For  whom  guardians  may  be  appointed.     The  ordi- 

Act,i45840,    naries  °f  the  several  counties  of  this  State  may  appoint  guardians 

$1366.         for  the  following  persons,  viz.:    Idiots,  lunatics,  and  insane  persons, 

and  deaf  and  dumb  persons  when  incapable  of  managing  their  es- 
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tates,  habitual  drunkards,   and  persons  imbecile  from  old  age  or 
other  cause,  and  incapable  of  managing  their  estates. 

Commissioner  of  a  lunatic  not  known  here,  and  there  is  no  law  for  attach- 
ing lunatic's  property  through  him :  52  Ga.  24-29.  Section  cited :  59  Ga.  680. 
Guardian  of  a  lunatic  can  sue  in  his  own  name  for  conversion  of  a  lunatic's 
property  :  21  Ga.  447. 

Cannot  appoint  guardian  for  lunatic  of  another  State — his_estate  in  Geor- 
gia administered  by  court  of  equity :  95  Ga.  357. 

§2571.  (1853.)  Oath  and  bond,  powers  and  duties.  Guardians  so 
appointed  shall  take  the  same  oath  and  give  a  like  bond  with  guard- 
ians of  minors,  and  their  powers,  duties,  and  liabilities  shall  be 
the  same,  and  be  exercised  under  the  same  rules  and  regulations. 

Guardian  cannot  be  deprived  of  ward's  effects  during  insanity,  unless  let- 
ters first  revoked  and  successor  appointed :  89  Ga.  657. 

§2572.    (1854.)     Wife   may   be   guardian.     The   wife  shall,   in   all  A^^J8£42_ 
cases,  be  entitled  to  the  preference  to  the  appointment  as  guardian, 
and  her  bond  and  all  acts  as  guardian  shall  be  held  and  construed 
as  if  she  were  a  feme  sole. 

§2573.   (1855.)  Examination  of  capacity  to  manage  his  estate.     Upon  Ac*^4£43_ 
the  petition  of  any  person,  on  oath,   setting  forth  that  another  is  ^covJ^ms. 
liable  to  have  a  guardian  appointed   (or  is  subject  to  be  committed  Actj5|855"6' 
to  the  Lunatic  Asylum  of  this  State),  the  ordinary,  upon  proof  that ^H' p' 70' 
ten  days  notice  of  such  application  has  been  given   to  the  three 
nearest  adult  relatives  of  such  person,  or  that  there  is  no  such  rela-  ^^^  ^ /  „  X \ 
tive  within  this    State,  shall  issue  a  commission    directed  to  any 
eighteen    discreet   and   proper    persons,   one  of    whom   shall  be  a 
physician,  requiring  any  twelve  of  them,  including  the  physician,  to 
examine  by  inspection  the  person  for  whom  guardianship  (or  com- 
mitment  to   the   Asylum)    is  sought,   and   to  hear    and    examine 
witnesses  on  oath,  if   necessary,  as  to  his  condition  and  capacity  to 
manage  his  estate,  and  to  make  return  of  such  examination  and 
inquiry  to  the  said  ordinary,  specifying  in  such  return  under  which 
such  classes  they  find  said  person  to  come.     Such  commission  shall 
be  sworn  by  any  officer  of  this  State  authorized  by  the  laws  of  this 
State  to  administer  an  oath,  well  and  truly  to  execute  said  commis- 
sion to  the  best  of  their  skill  and  ability,  which   oath  shall   be 
returned  with  their  verdict. 

Strictly  construed  with  reference  to  the  ten  days  notice  here  required: 
64  Ga.  301  The  physician  spoken  of  is  one  licensed  by  the  board  of  this  State : 
17  Ga.  595-597.  Section  cited  and  construed ;  evidence  on  the  trial :  59  Ga. 
675-680.  Irregularity  in  proceeding  will  not  vitiate :  21  Ga.  447.  Law  does 
not  require  proceedings  hereunder  to  be  recorded ;  entering  up  judgment, 
where  verdict  is  in  favor  of  sanity,  unnecessary:  82  Ga.  686.  Lunatic  with- 
out guardian  may  sue  by  next  friend,  whether  commission  has  issued  or  not: 
89  Ga.  645. 
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Acob54343      §2574.    (1856.)    Return  and  appointment.     Upon  such  return  find- 
°Anaiysis  iQ§  ^ne  person  to  be  as  alleged  in  the  petition,  or  within  either  of 
p.  684.       gaj(j  ciasseSj  the  ordinary  shall  appoint  a  guardian  for  him  or  com- 
mit him  to  the  Lunatic  Asylum. 
Acobb34343      §2575.   (1857.)   Appeal.     The  applicants  for  a  commission,  or  the 
person  for  whom   the  guardianship  is  sought,  or  any  friend  or  rela- 
tive for  him,  dissatisfied  with  the  return  of  the  committee,   may, 
upon  paying  all  costs,  and  giving  bond  and  security  for  all  future 
costs  and  damages,  within  four  days  after  the  report  has  been  acted 
on  by  the  ordinary,  enter  an  appeal   to  the  superior  court  of  the 
county,    where    the   issue    shall   be   submitted  to   a   special   jury, 
selected  as  in  other  cases;  but  the  guardian  appointed  by  the  ordi- 
nary shall  act  as  such  pending  the  litigation. 

Lunatic  may  enter  an  appeal  in  a  lucid  interval ;  guardian  ad  litem  for : 
19  Ga.  581.  Judgment  against  lunatic  not  void,  but  voidable,  although  refuses 
to  act  on  appointment :  23  Ga.  168. 

§2576.  (1858).  Second  application.  When  one  application  for 
guardianship  under  this  article  has  failed  upon  the  merits,  the 
ordinary  shall  not  issue  a  second  commission,  unless  the  petition  is 
verified  by  at  least  three  respectable  disinterested  neighbors,  in  addi- 
tion to  the  oath  of  the  applicant. 

§2577.  (1859.)  Witnesses.  The  ordinary  may  issue  subpoenas  for 
witnesses  to  appear  before  the  commission  thus  appointed,  and  on 
their  failure  to  appear,  the  ordinary  may  take  the  same  steps  to 
compel  attendance  as  if  the  proceeding  was  before  his  court. 

^hq8956'  §2578.  (1860.)  Proceedings  to  end  a  commission.  Any  person  for 
whom  a  guardian  is  appointed  under  this  Article,  upon  restoration 
to  sanity  and  capacity,  may  personally  or  by  attorney  petition  the 
ordinary,  setting  forth  the  fact  and  praying  the  revocation  of  such 
guardianship.  Upon  such  petition  the  ordinary  may  examine  into 
the  truth  thereof,  and  if  satisfied  of  its  truth,  and  the  guardian  con- 
senting thereto,  the  ordinary  shall  grant  the  prayer  and  order  the 
guardian  forthwith  to  deliver  over  to  such  person  his  property, 
money  and  effects. 

Apct^a55"6'  §2579.  (1861.)  Issue,  how  made  and  tried.  If  the  ordinary  is  not 
satisfied  as  to  the  truth  of  the  petition,  or  the  guardian  or  any  rela- 
tive of  the  applicant  objects  to  the  revocation  of  the  letters,  the 
ordinary  shall  require  the  sheriff  to  summon  eighteen  men,  compe- 
tent to  serve  as  jurors,  to  appear  before  said  ordinary  on  a  day 
specified,  any  twelve  of  whom,  being  duly  sworn,  shall  constitute  a 
jury  before  whom  shall  be  tried  the  issue  as  to  the  truth  of  the 
application;  upon  a  verdict  affirming  its  truth,  the  ordinary  shall 
grant  the  prayer  and  order  above  specified. 

Judgment  on  issue  tried  only  conclusive  as  to  his  condition  at  the  time  of 
such  judgment:  23  Ga.  267. 
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§2580.  (1862.)  Other  provisions  same  as  general  guardians.  All  the 
provisions  made  in  this  Code  as  to  the  settlements  of  guardians  of 
minors,  their  resignation,  letters  of  dismission,  and  distribution  of 
the  estates  of  deceased  wards,  shall  apply  to  guardians  appointed 
under  this  Article. 

Under  this  section,  is  administrator  of  deceased  lunatic:  33  Ga.  453. 

§2581.  (1863.)  Confining  ward.  Guardians  of  insane  persons  are 
authorized  to  confine  them,  or  place  them  in  the  Asylum,  if  such  a 
course  is  necessary  either  for  their  own  protection  or  the  safety  of 
others ;  and  a  guardian  willfully  failing  to  take  such  precaution  with 
his  ward  shall  be  responsible  for  injuries  inflicted  on  others  by  such 
ward. 

§2582.  (1864.)  Proceedings  by  third  persons.  When  there  is  no^^3^ 
guardian  for  an  insane  person,  or  the  guardian,  on  notice,  refuses  Act|21866' 
or  fails  to  confine  his  ward,  and  any  person  shall  make  oath  that  \Hl'9' p4-377- 
such  insane  person,  for  public  safety  or  other  good  and  sufficient 
reason,  should  not  longer  be  left  at  large,  the  ordinary,  or  in  his  ab- 
sence from  the  county,  or  when  he  is  unable  to  act  for  any  cause, 
the  judge  of  the  superior  court  before  whom  said  oath  is  made,  shall 
issue  a  warrant  as  in  criminal  cases  for  the  arrest  of  such  insane  per- 
son, to  bring  him  before  him  on  a  day  specified;  and  said  ordinary, 
or  in  his  absence  from  the  county,  or  when  he  is  unable  to  act  for 
any  cause,  the  judge  of  the  superior  court,  on  an  investigation  of  the 
facts,  may  commit  such  insane  person  to  the  Lunatic  Asylum,  and  if 
necessary,  cause  him  to  be  temporarily  committed  to  jail  until  he 
can  be  removed  to  the  Asylum;  and  the  expense  of  such  confinement 
and  the  proceedings  shall  be  paid  out  of  the  estate  of  such  insane 
person,  if  any,  and  if  none,  out  of  the  county  funds.  The  fees  of 
the  ordinaries  of  the  several  counties  of  this  State,  for  making  out 
commissions  of  lunacy  and  all  other  services  connected  therewith, 
shall  be  five  dollars  and  no  more;  and  the  fees  of  sheriffs  and  bail- 
iffs, for  summoning  juries  and  other  services  connected  with  cases 
of  lunacy,  shall  be  three  dollars  and  no  more. 

County  not  liable  for  maltreatment  of  one  jailed  hereunder;  jailer  and 
sheriff  are :  74  Ga.  818 ;  see  also  72  Ga.  188. 

§2583.  (1864  a.)  Expenses  of  proceedings,  hoiv  paid.  It  shall  be  the  Aetsisso-i, 
duty  of  each  ordinary  of  this  State  to  draw  his  warrant  upon  the^8*- 
treasurer  of  his  county  for  such  sum  or  sums  as  shall  be  actually  nec- 
essary or  requisite  to  defray  the  expenses  of  trying  every  commission 
of  lunacy,  and  of  carrying  or  conveying  such  insane  person  from  such 
county  to  the  State  Lunatic  Asylum,  when  such  insane  person  shall 
be  lawfully  committed  to  such  Asylum:  Provided,  that  no  money 
shall  be  drawn  from  the  county  treasury  for  the  purposes  herein  set 
forth,  where  the  estate  of  such  insane  person  is  sufficient  to  defray 
such  expenses. 
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County  not  chargeable  with  hack-hire  of  sheriff  in  executing  lunacy  war- 
rant issued  by  ordinary ;  authority  to  incur  and  pay  such  expenses  is  in 
ordinary :  82  Ga.  783 ;  see  55  Ga.  252. 

^^J884"5'  §2584.  Appointed  without  trial  when  in  Asylum.  The  ordinaries  of 
the  several  counties  of  this  State  are  authorized  to  appoint  guard- 
ians for  idiots,  lunatics,  and  insane  persons,  without  a  trial,  as  in 
section  2573,  whenever  it  shall  be  made  to  appear  to  them  that  such 
idiot,  lunatic  or  insane  person  is  in  the  Lunatic  Asylum  upon  com- 
mitment thereto,  or  when  it  is  shown  by  the  certificate  of  the  super- 
intendent of  the  lunatic  asylum  in  which  the  party  is  confined,  that 
such  person  is  hopelessly  insane,  and  it  is  necessary  for  such  idiot, 
lunatic  or  insane  person  to  have  a  guardian  to  take  charge  of  his 
property. 

§2585.  Rules  governing  such  guardians.  Such  guardians  shall  be 
appointed  under  the  same  rules  and  regulations  as  govern  the  ap- 
pointment of  guardians  for  minor  children,  and  the  ordinary  of  the 
county  where  such  idiot,  lunatic  or  insane  person  lived  at  the  time 
he  was  sent  to  the  Asylum  shall  have  jurisdiction  of  the  appoint- 
ment of  such  guardian. 

4)ct|91882"3,  §2586.  Physicians  to  be  on  jury.  Physicians  actually  engaged  in 
the  practice  of  their  professions  shall  be  liable  to  serve  as  jurors  in 
the  examinations  of  persons  for  whom  guardianship  or  commitment 
to  the  Lunatic  Asylum  is  sought,  and  nothing  in  this  Code  shall  be 
construed  to  exempt  such  physicians  from  jury  duty  in  such  exam- 
ination of  said  persons. 

4)ct|01887,  §2587.  Pay  of  jurors  in  lunacy  trials.  Ordinaries,  upon  the  trial  of 
cases  of  lunacy,  shall  draw  their  warrant  upon  the'  county  treasurer 
in  favor  of  each  juror  serving  at  such  trial,  for  one  dollar  for  each 
day  such  juror  shall  serve,  which  amount  the  county  treasurer  shall 
pay  out  of  the  funds  in  his  hands  levied  to  pay  jurors,  or  any  other 
funds  not  otherwise  appropriated. 

General  Note  on  Guardians  op  Lunatics,  Etc. — Proof  of  insanity  by  opin- 
ion of  physicians  in  a  will  case :  6  Ga.  324.  Not  proved  by  the  reputation  of 
a  neighborhood :  6  Ga.  287.  Not  proved  by  the  opinions  of  ordinary  persons, 
unless  they  give  the  facts  on  which  they  base  it:  7  Ga.  484.  Inquisition  as 
proof  of  lunacy  in  testator,  which  being  once  found, presumed  to  continue:  11 
Ga.  338.  When  the  finding  as  insane  is  not  conclusive :  23  Ga.  267.  Guardian 
of  a  lunatic  may  bring  trover  in  his  own  name  as  guardian  for  property  be- 
longing to  his  ward  which  has  been  converted  since  his  appointment :  21  Ga. 
447.  Appointment  of  an  inquisition  conclusive,  when  :  21  Ga.  447.  Judgment 
against  lunatics  not  void  but  voidable:  23  Ga.  168.  Ordinary  should  first  as- 
certain the  habits  of  one  he  appoints  guardian  of  a  lunatic  or  idiot :  44  Ga.  485. 
Evidence  of  insanity,  reasons  for  opinions,  declarations  of  testator,  when  not 
admitted  :  59  Ga.  675. 

Contracts  of  drunkards ;  see  note  to  section  3654.  See  also  note  to  section 
3652. 

Guardian  cannot  be  deprived  of  ward's  effects  during  insanity,  unless  letters 
first  revoked  and  successor  appointed  :  89  Ga.  657. 
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ARTICLE  3. 

FOREIGN    GUARDIANS. 

§2588.   (1865.)  Foreign  guardian  may  recover  property,  etc.     When  a^obbfka. 
minor,  idiot,  lunatic  or  insane  person  resides  in  another  State,  andA^^g'41 
by  any  reason  is  entitled  to  property  in  the  hands  of  any  executor,  Actf46855"6, 
administrator,  trustee  or  guardian  within  this  State,  and  there  is  no 
sufficient  reason  why  such  property  should  not  be  transferred  to  a 
guardian  appointed  under  the  laws  of  such  other  State,  the  same  may 
done  be  in  the  following  manner  : 

As  to  transfer  of  trust  estate  out  of  hands  of  Georgia  trustees  to  trustees  in 
State  where  beneficiaries  reside :  95  Ga.  683. 

1.  The  foreign  guardian  shall  give  bond  (with  good  security)  to 
the  proper  authority  in  his  own  State,  for  the  faithful  execution  of 
such  guardianship,  in  double  the  amount  of  the  value  of  the  prop- 
erty in  this  State,  over  and  above  the  sum  in  which  he  may  be  bound 
for  the  guardianship  of  property  then  in  that  State. 

2.  He  shall  produce  to  the  ordinary  to  whose  court  such  executor, 
administrator,  trustee  or  guardian  is  bound  to  make  returns,  an  ex- 
emplification, authenticated  as  required  by  the  Act  of  Congress, 
showing  that  he  has  complied  with  the  above  condition,  and  having 
also  the  certificate  of  the  proper  officer  as  to  the  sufficiency  of  the 
security  to  his  bond. 

3.  He  shall  give  twenty  days  notice  to  such  executor,  administra- 
tor, trustee  or  guardian,  of  such  intended  application. 

§2589.  (1866.)  Order  of  ordinary.  Upon  compliance  with  these  ^obtfki. 
conditions,  the  ordinary  may  order  a  transfer  of  all  such  ward's  Apctf02851"2' 
estate  to  the  foreign  guardian,  and  may  order  the  sale  of  any  real 
estate,  if  necessary  for  settlement  with  such  foreign  guardian.  If 
there  exists  any  reason  why  such  estate,  or  any  portion  of  it,  should 
not  be  removed  from  this  State,  the  ordinary  may  hear  any  one  in- 
terested in  the  question,  and  refuse  the  order  in  his  discretion. 

§2590.  (1867.)  Discretion  of  ordinary .  The  exemplification  and  cer- ^^q^51"2' 
tificate  produced  by  the  foreign  guardian  shall  not  be  conclusive, 
but  the  court  may  hear  evidence  as  to  the  fitness  and  competency  of 
the  guardian  for  his  trust,  or  the  sufficiency  of  his  security,  or  any 
other  matter  or  thing  going  to  show  the  impropriety  of  granting  the 
order  asked  for,  and  in  his  discretion  the  ordinary  may  refuse  such 
order. 

§2591.  (1868.)  Receipt.  The  receipt  of  the  foreign  guardian  under 
such  order  shall  be  a  sufficient  voucher  for  the  trustee  in  Georgia. 

§2592.   (1869.)   Enforcing  order.     The  court  may  enforce  such  order  ^^fabo 
in  the  same  manner  as  provided  in  cases  of  settlements  made  with 
guardians,  and  the  foreign  guardian,  after  such  order,  may  sue  for 
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the  property  of  his  ward  in  the  possession  of  any  person,  in  any 
court  of  law  or  equity  in  this  State. 

§2593.  (1870.)  Removal  of  guardian  and  ward,  etc.  If  any  guard- 
ian appointed  in  this  State  shall  desire  to  remove  to  another  State 
and  carry  his  ward  with  him,  before  removing  the  person  or  prop- 
erty of  his  ward,  he  shall,  in  the  proper  court  of  his  intended 
domicile,  first  comply  with  all  the  conditions  required  in  the  pre- 
ceding sections  of  a  foreign  guardian,  and  obtain  the  order  of  the 
ordinary  consenting  to  such  removal. 
Acts'i895  §2594.  Foreign  guardian  or  trustee,  may  sue.  Any  guardian  or 
p.  85.  trustee  who  resides  out  of  this  State,  and  who  is  regularly  appointed 
as  such  in  the  State  in  which  he  resides,  may  institute  his  suit  in 
any  court  in  this  State  to  enforce  any  right  of  action  or  recover  any 
property  belonging  to  his  ward  or  cestui  que  trust,  or  accruing  to  said 
guardian  or  trustee  as  such. 
Acts^i895,  §2595.  Copy  of  letters  to  be  filed.  Pending  the  action  a  properly 
authenticated  exemplification  of  the  letters  of  guardianship,  or  of 
the  appointment  as  trustee,  shall  be  filed  with  the  clerk  of  the 
court,  to  become  a  part  of  the  record,  provided  the  cause  is  pending 
in  a  court  of  record.  If  it  be  a  summary  process,  the  exemplifica- 
tion shall  be  filed  with  the  papers. 

§2596.  Resident  parties  protected.  If  any  citizen  of  this  State  is 
interested  as  creditor,  heir  or  legatee  in  the  estate  of  which  such 
guardian  or  trustee  is  the  representative,  he  may,  by  application  to 
the  proper  court,  compel  such  foreign  guardian  or  trustee  to  protect 
his  interest  according  to  equity  and  good  conscience,  before  removing 
such  assets  beyond  the  limits  of  this  State. 

§2597.  Foreign  guardian  or  trustee  may  sell.  Any  guardian  or  trus- 
tee who  resides  in  any  other  State  shall  be,  and  he  is,  hereby 
authorized  to  sell  and  convey  any  property  of  his  ward  or  cestui  que 
trust,  lying  or  being  in  this  State,  under  the  same  rules  and  regula- 
tions as  are  now  prescribed  for  the  sale  and  conveyance  of  real 
estate  by  executors,  administrators,  guardians,  or  trustees  of  this 
State:  Provided,  such  foreign  guardian  or  trustee  shall  file  and  have 
recorded  in  the  ordinary's  or  other  proper  office,  at  the  time  of  mak- 
ing his  application  for  sale,  an  authenticated  exemplification  of  his 
letters  of  guardianship,  or  of  his  appointment  as  trustee,  and  shall 
also  file  with  the  ordinary  or  other  proper  authority  bond  with  good 
and  sufficient  security,  in  double  the  value  of  the  property  to  be 
sold,  for  the  faithful  execution  of  such  guardianship,  or  trusteeship, 
as  required  by  law. 

General  Note  on  Foreign  Guardians. — A  non-resident  guardian  may  sue 
in  the  courts  of  this  State:  25  Ga.  58.  But  cannot  sue  when  both  ward  and 
guardian  become  residents  of  this  State,  his  foreign  letters  of  guardianship 
thereby  abating:  26  Ga.  537.     When  a  foreign  guardian  may  bring  a  bill  in 
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equity  here  to  recover  expenses,  and  for  the  having  suitable  sums  placed  in 
court  for  them  :  23  Ga.  489. 

General  Note  on  Guardian  and  Ward. — Ad  litem,  when  husband  could  not 
be  a  substitute  for :  59  Ga.  730.  Order  appointing  one  for  a  minor  placed  upon 
the  minutes  nunc  pro  tunc:  27  Ga.  555.     Infant  should  appear  by:  13  Ga.  467. 

Agent  of  guardian  had  authority,  under  Act  of  December  11th,  1862,  to  re- 
ceive Confederate  interest-bearing  notes  for  a  debt  due  the  ward:  56  Ga.  410. 

Compromise,  courts  will  favor  family  compromise  of  even  doubtful  rights, 
when  fairly  made:  12  Ga.  121.  Property  surrendered  under,  terms  to  guardian 
cannot  be  recovered  back  in  trover  by  the  ward :  12  Ga.  121.  Where  no  com- 
promise by  the  guardian  with  minor  ward  marrying  after  the  Act  of  1866,  es- 
pecially if  done  while  suit  pending  against  the  guardian  for  the  ward,  and  no 
order  of  court  for  such  settlement :  48  Ga.  560. 

Confederate  money,  order  to  invest  in :  54  Ga.  605 ;  59/213.  Loaning  out  Con- 
federate money  without  order  of  court  since  the  Code  renders  the  guardian 
liable :  39  Ga.  96.  Order  of  court  on  7th  of  March,  1864,  to  invest  in  Confeder- 
ate securities,  and  the  guardian  doing  so  is  protected :  54  Ga.  605.  Burden  of 
proof  on  the  guardian  to  show  how  the  funds  went  into  Confederate  money : 
52  Ga.  600;  59/213.  Prior  to  1863  guardian  could  lend  the  ward's  money,  and 
through  his  agent  receive  Confederate  interest-bearing  notes  in  payment :  56 
Ga.  410. 

Contract  between  guardian  and  ward  for  the  latter  to  settle  property  on 
their  illegitimate  child,  is  not  per  se  void :  28  Ga.  136.  When  there  would  have 
been  a  novation  of  the  contract,  and  evidence  wrongly  ruled  out:  41  Ga. 
579,  580. 

Corpus  of  ward's  property  encroached  on  only  by  order  of  the  ordinary :  55 
Ga.  92,  93 ;  59/795. 

Debts,  on  a  bill  by  the  ward  to  recover  a  trust  fund  from  a  former  guardian, 
he  may  show  that  it  was  contracted  before,  but  paid  off  after  his  dismission: 
1  Ga.  475.  Mother  as  guardian  by  nature  cannot  fraudulently  discharge  a 
mortgage  debt  as  against  the  cestui  que  trust:  6  Ga.  401. 

Diligence,  to  excuse  guardian  from  loss,  such  diligence  as  is  used  in  one's 
own  business  is  required  generally,  but  here  the  guardian  was  circumscribed 
by  the  terms  of  the  will :  42  Ga.  135. 

Election ,  ward  may  have,  between  the  fund  and  the  land,  when :  48  Ga.  554, 
560. 

Estoppel,  party  estopped  from  denying  his  guardianship  in  a  case  where  he 
contracts  as  such,  and  leads  others  to  so  believe  and  act  with  reference  to:  14 
Ga.  185.  Persons  acting  without  notice  on  an  irregular  decree  made  for  the 
minor's  benefit,  are  protected :  53  Ga.  514.  Wards  not  estopped  by  the  act  of 
the  guardian  where  their  guardian  receipts  the  administrator  for  their  portion 
wrongfully :  46  Ga.  101.  Railroad  in  a  suit  by  the  guardian  for  dividends  due 
the  ward  cannot  plead  payment  to  another  not  authorized  to  receive  it :  46  Ga. 
538.  Unproductive  suit  on  a  guardian's  bond  does  not  estop  the  ward  from  re- 
covering property  from  a  third  party  with  notice:  55  Ga.  21.  Minor  heirs  not 
estopped  by  receipt  of  guardian  who,  without  notice,  accepts  proceeds  of  un- 
authorized sale :  90  Ga.  556. 

Guardian,  where  the  executor  and  not  the  guardian  must  sue  to  recover 
property  for  the  ward :  20  Ga.  783.  Where  in  case  of  an  executed  trust  the 
guardian's  right  to  property  was  superior  to  that  of  the  trustee:  26  Ga.  148; 
32/264.  Who  charges  himself  with  amounts  received  from  himself  as  admin- 
istrator, as  cash,  cannot  plead  in  action  against  him  as  guardian  that  in  fact  it 
consisted  of  notes :  57  Ga.  226.  Wild  land  tax  Act  of  1874  bound  minor  who 
then  had  guardian  ;  "legal  representative"  included  guardian:  89  Ga.  793. 
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Homestead  of  minors  by  their  guardian,  and  injunction  by  the  guardian  to 
prevent  the  sale  of,  sustained :  47  Ga.  668-670,  671.  Guardian  of  one  minor  is 
the  head  of  a  family  and  entitled  to  a  homestead :  59  Ga.  629.  Guardian  fraud- 
ulently taking  a  homestead  for  himself  in  the  property  of  the  ward,  does  not 
thereby  render  himself  liable  to  an  attachment :  58  Ga.  72. 

Implied  trust,  when  the  guardian  wrongfully  purchases  property  with  the 
funds  of  the  ward,  it  can  be  recovered  back  by  ward  in  court  of  law:  46 Ga. 
284.  When  the  claim  of  the  ward  is  superior  to  a  judgment  against  the  guard- 
ian where  he  wrongfully  appropriates  the  ward's  effects:  54  Ga.  691.  On 
wrongful  appropriation  of  ward's  property,  he  can  by  next  friend  elect  to  take 
either  the  fund  or  the  property :  48  Ga.  554. 

Interest,  when  compound  interest  against  the  guardian  allowed :  45  Ga.  520- 
525.  As  to  compounding  interest  against  an  administrator  or  trustee :  59  Ga. 
582.  Guardian  qualifying  in  1860,  not  affected  by  temporary  legislation  on  com- 
pounding interest  during  the  war:  61  Ga.  554. 

Jurisdiction  of  the  ordinary  over  guardian  not  appointed  by  him,  not  waived 
by  acknowledgment  of  service  of  the  citation :  48  Ga.  491. 

Lands,  investments  of  ward's  money  in,  by  order  of  the  court,  must  be  done 
in  good  faith :  32  Ga.  266.  Where  decree  of  court  could  not  be  said  to  estop 
minors  as  to  sale  of  their  land :  59  Ga.  730. 

Limitation  of  suit  on  guardian's  bond  is  the  same  as  in  relation  to  sealed 
instruments:  10  Ga.  66.  Act  of  1869,  when  it  does  not  apply  to  guardians:  45 
Ga.  478.    How  applicable  to  administrators:  57  Ga.  459-467. 

Marriage  of  guardian  with  ward,  to  recover  against  the  husband  for  her  con- 
tracts for  necessaries  dum  sola,  she  must  be  joined  in  the  suit:  13  Ga.  467. 

Necessaries,  guardian  has  the  same  right  to  judge  of,  for  ward,  as  a  father  for 
his  child :  11  Ga.  607. 

Notes,  assignment  of,  by  guardian  to  purchaser,  gives  good  title :  33  Ga.  372. 
A  note  given  by  a  guardian  individually  cannot  bind  his  ward's  estate :  39  Ga. 
130-133.  When  the  individual  note  of  guardian  was  taken  in  settlement  by 
husband  and  wife,  it  is  a  novation  of  the  contract  and  destroys  its  original  fidu- 
ciary character :  45  Ga.  489-493. 

Novation,  when  the  guardian  receipts  for  his  own  debt  due  the  estate  as 
part  of  the  ward's  share, it  is  anew  contract:  41  Ga.  580.  When  taking  new 
notes  and  security  is  not  a  novation :  45  Ga.  356.  When  a  note  is  a  novation  of 
a  contract :  45  Ga.  489. 

Payment  to  natural  guardian  who  has  given  no  bond  is  no  protection :  46 
Ga.  538-543.     Such  money  wrongfully  paid  can  be  recovered  back :  46  Ga.  557. 

Removal,  after  the  ward  arrives  at  the  age  of  fourteen  years:  48  Ga.  491. 

Rent,  rule  as  to  charging  for,  against  guardian ;  he  should  be  allowed  for  the 
value  of  improvement,  etc. :  29  Ga.  82. 

Receipt,  for  money,  when  novation  of  the  original  contract:  41  Ga.  579. 
Whether  the  receipt  was  in  full  was  a  question  for  the  jury :  27  Ga.  78. 

Returns,  when  the  returns  as  administrator  are  not  admissible  to  charge 
him  as  guardian  :  59  Ga.  213. 

Sales  judicial,  purchaser  of  property  sold  at  guardian's  sale  without  war- 
ranty or  fraud  takes  it  with  such  title  as  the  guardian  could  convey :  62  Ga. 
591.     Of  railroad  stock  by  foreign  guardian,  if  authorized :  53  Ga.  514. 

Settlement  by  guardians  with  administrator  attacked  by  the  ward,  and  if 
not  full  and  without  fraud,  acquiescence  does  not  bind  the  ward:  27  Ga.  78. 
Application  for  partial  adjustment  and  turning  over  of  property  in  kind  by  the 
ward  of  the  guardian's  executors  within  the  twelve  months  after  their  qualifi- 
cation, rightfully  refused :  34  Ga.  395.  Between  guardian  and  ward,  the  guard- 
ian may  show  all  reasonable  disbursements  and  expenses :  55  Ga.  90.    As  to 
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evidence,  commissions,  bar  of  devastavit,  and  loss  by  receipt  of  Confederate 
money,  considered  in  settlement:  67  Ga.  467.  As  to  settlements  generally 
with  wards  by  guardians :  45  Ga.  489  ;  52/15 ;  55/89  ;  56/304 ;  58/70 ;  59/529,  793  ; 
61/137.  Husband  of  female  ward  may,  after  his  marriage,  confirm  guardian's 
acts :  20  Ga.  7. 

Solicitor,  acts  of,  do  not  bind  the  ward  where  he  in  truth  is  not  his  solicitor, 
and  obtains  a  decree  tainted  by  fraud :  26  Ga.  547. 

Surety,  discharge  of,  on  guardian's  bond,  obtained  only  on  petition  and  after 
citing  guardian  to  appear  and  show  cause :  56  Ga.  304. 

Tax  returns  by  guardian,  evidence  of  assets  to  charge  his  sureties  in  action 
against  them  on  the  bond :  56  Ga.  304. 

Ward,  reaching  majority  during  pendency  of  suit,  may  be  made  a  party  in 
place  of  the  guardian :  25  Ga.  58.  At  fourteen,  has  right  of  choice  of  guardian , 
and  as  to  judicious  selection:  50  Ga.  332,  333. 

Will,  when  the  guardian  by  acts  of  kindness  is  charged  with  procuring  his 
ward  to  make  a  will  in  his  favor  by  any  undue  influence,  it  should  be  seen  to 
that  these  confidential  relations  are  not  abused :  21  Ga.  552,  576.  Testamen- 
tary guardian  cannot  by  will  transfer  the  custody  of  his  ward  to  another :  33 
Ga.  195. 


CHAPTER  4. 

MASTER    AND    SERVANT. 


ARTICLE  1.  7     V 


INDENTED    SERVANTS  AND    APPRENTICES. 

§2598.  (1871.)  Indenture  service.  Any  person  of  full  age  may  bind  Actsisee, 
himself  for  a  valuable  consideration  to  any  citizen  of  this  State  f or  §ff|p' 2375' 
a  limited  number  of  years,  not  exceeding  five;  the  contract  of  ap- 
prenticeship shall  be  in  duplicate,  and  witnessed  in  the  same  man- 
ner as  deeds;  the  original  shall  be  kept  by  the  master,  and  the 
duplicate  shall  be  filed  and  recorded  either  in  the  office  of  the  judge 
of  the  county  court  or  in  the  ordinary's  office. 

Action  in  the  superior  court  for  breach  of  indenture  of  apprenticeship: 
51  Ga.  494.  Where  the  terms  of  the  law  were  not  strictly  complied  with,  and 
the  party  illegally  held  as  an  apprentice :  54  Ga.  159, 160.  Cannot  apprentice 
an  illegitimate  child  where  the  mother  resides  in  the  county :  36  Ga.  440.  The 
ordinary  can  apprentice  colored  children  when  they  reside  in,  but  their  parents 
out  of  the  county:  36  Ga.  236.  Proceedings  did  not  sufficiently  conform  to 
the  law :  54  Ga.  160.  Where  the  ordinary  did  not  have  the  power  to  apprentice 
a  colored  child :  35  Ga.  236. 

§2599.   (1879.)  Minor  need  not  sign.     It  shall  not  be  necessary  f or  Apcpts618865'6* 
the  apprentice  to  sign  the  indenture  of  apprenticeship. 

§2600.   (1880.)  Master's  duty.     It  shall  be  the  duty  of  the  master  Acts  i865-e, 
to  teach  the  apprentice  the  business  of  husbandry,  house  service,  or 
some  other  useful  trade  or  occupation,  which  shall  be  specified  in 
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the  instrument  of  apprenticeship;  shall  furnish  him  with  protection, 
wholesome  food,  suitable  clothing,  and  necessary  medicine  and  med- 
ical attendance;  shall  teach  him  habits  of  industry,  honesty,  and 
morality;  shall  cause  him  to  be  taught  to  read  English;  and  shall 
govern  him  with  humanity,  using  only  the  same  degree  of  force  to 
compel  his  obedience  as  a  father  may  use  with  his  minor  child. 

Referring  to  this  provision  :  54  Ga.  160. 

§2601.  (1872.)  Right  of  master.  The  master  shall  be  entitled  to 
his  reasonable  labor  under  his  direction,  and  shall  have  a  right  of 
action  against  any  other  person  who,  with  notice,  shall  employ  such 
servant.  If  the  indented  servant  shall  have  been  imported  by  the 
master,  he  shall  recover  damages  at  least  equal  to  double  the  amount 
per  month  for  which  such  indented  person  contracted  to  serve. 

See  general  note  at  end  of  Chapter. 

Damages  awarded  for  enticing  away  another's  servants,  not  excessive  under 
aggravating  circumstances  here :  75  Ga.  198. 

A^cteiseo,  §2602.  (1873.)  Evidence  of  indenture.  The  attestation  of  any 
consul  of  the  United  States  shall  be  evidence  of  the  execution  of  the 
articles  of  indenture  of  apprenticeship  or  contract  of  service  of  such 
imported  servant. 

§2603.  (1874.)  Rights  of  servants.  Such  indented  person  is  entitled 
to  maintenance,  protection,  and  humane  treatment;  and  upon  proof 
to  the  court  in  which  the  contract  was  filed  and  recorded  that  he  is 
denied  either  of  them,  or  the  consideration  of  his  indenture,  the 
court  shall  pass  an  order  declaring  the  indenture  revoked  and  an- 
nulled. 
Acts  1865-e,  §2604.  (1875.)  Parents  may  bind  out  minor  children.  All  minors 
$2542.  may,  by  whichever  parent  has  the  legal  control  of  them,  be  bound 
out  as  apprentices  to  any  respectable  person  until  they  attain  the 
age  of  twenty-one  years,  or  for  a  shorter  period. 

Apprenticeship  of  female  not  void  when  she  is  eighteen  years  old,  as  being 
in  restraint  of  marriage  :  65  Ga.  400. 

Master  gets  no  higher  rights  than  parent  could  legally  exercise :  65  Ga.  400. 

^Ijst' 2'i75'  §2605.  (1876.)  Ordinary  may  bind  out  in  certain  cases .  It  shall  be 
^p^e.g65"6'  the  duty  of  the  judge  of  the  county  court,  or  the  ordinary,  to  bind 
1875,  p.  19.  oll£  jn  jike  manner  a]i  minors  whose  parents  are  dead,  or  whose 
parents  reside  out  of  the  county,  the  profits  of  whose  estates  are  in- 
sufficient for  their  support  and  maintenance;  also,  all  minors  whose 
parents,  from  age,  infirmity,  or  poverty,  are  unable  to  support  them: 
Provided,  before  the  judge  of  the  county  court  or  ordinary  shall  bind 
out  any  such  minor,  such  judge  or  ordinary  shall  give  fifteen  days 
notice,  by  a  plainly  written  citation,  calling  upon  all  persons  inter- 
ested, to  show  cause  why  such  minor  should  not  be  bound  out,  and 
specifying  the  time  and  place  when  he  will  pass  upon  the  same;  one  of 
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which  citations  shall  be  posted  on  the  court-house  door  of  the  county, 
and  the  other  at  some  public  place  in  the  militia  district  in  which 
said  minor  may  then  be,  and  shall  also  cause  copies  of  said  citation 
to  be  served  upon  the  next  of  kin  of  said  minor,  if  any  be  found  in 
said  county,  at  least  ten  days  before  the  hearing,  and  if  no  next  of 
kin  are  found  in  the  county,  then  the  citation  to  be  published  once 
a  week,  for  four  weeks,  in  the  paper  in  which  the  legal  advertisements 
are  published;  and  in  all  such  cases  the  judge  or  ordinary  shall  appoint 
for  such  minor  a  guardian  ad  litem  before  binding  him  or  her  out, 
which  guardian  ad  litem  shall  not  be  the  applicant  nor  any  relation 
of  his.  After  a  full  hearing  such  judge  or  ordinary  may  bind  out 
such  minor  or  minors,  if  no  blood  kin  of  said  minor  or  minors  who  are 
willing  and  competent  to  undertake  his  support  and  maintenance 
appear,  and  if  no  other  good  cause  to  the  contrary  be  shown  by 
such  guardian  ad  litem,  or  any  other  person. 

§2606.  (1881.)  Jurisdiction  over  dispute.  In  all  controversies  be- ^ct| 1865"6' 
tween  a  master  and  his  apprentice,  pending  the  existence  of  the  re- 
lation, the  judge  of  the  county  court,  or  the  ordinary,  may  exercise 
jurisdiction,  and  on  complaint  of  either  party,  and  notice  to  the 
other,  may  cause  justice  to  be  done  in  a  summary  manner.  If  the 
master  be  in  default,  he  shall  be  fined,  at  the  discretion  of  the  court, 
not  exceeding  fifty  dollars;  and  if  the  apprentice,  the  court  may  order 
such  correction  as  the  circumstances  may  demand,  not  extending  to 
cruelty. 

Superior  court  has  concurrent  jurisdiction  :  51  Ga.  494. 

§2607.  (1882.)  Relation,  how  dissolved  or  changed.  By  consent  of  ^i9^5"6' 
the  parties,  the  judge  of  the  county  court  or  the  ordinary  may  dis- 
solve the  relation  at  any  time;  and  on  the  death  of  the  master,  the 
said  judge,  or  ordinary,  may  either  dissolve  it,  or  substitute  in  place 
of  the  deceased  his  legal  representative,  or  some  member  of  his  fam- 
ily; in  which  event,  the  person  substituted,  by  filing  a  written  ac- 
ceptance, shall  thenceforth  have  all  the  rights,  and  be  bound  for  all 
the  duties,  of  the  original  master.  Dissolution  by  consent,  or  for 
the  death  of  the  master,  shall  be  subject  to  the  sound  discretion 
of  the  judge  of  the  county  court,  or  of  the  ordinary,  as  also  shall 
be  the  selection  of  a  successor  to  the  master  as  above  mentioned; 
but  if  no  successor  be  designated,  and  his  acceptance  filed  within 
three  months  after  the  death  of  the  master,  then  the  relation  shall 
no  longer  exist.  The  judge  of  the  county  court,  or  the  ordinary, 
may  also  dissolve  the  relation,  at  the  instance  of  the  master,  for 
gross  misconduct  in  the  apprentice;  or  at  the  instance  of  the  ap- 
prentice, or  any  friend  of  his,  for  cruelty  in  the  master,  or  for  fail- 
ure to  furnish  food,  clothing,  medicine,  or  medical  attendance,  or 
for  jeopardy  of  the  good  morals  of  the  apprentice,  by  reason  of  the 
master's  depraved  conduct. 
19 
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^p8^5"6'  §2608.  (1883.)  Allowance  at  the  expiration  of  service.  To  the  mas- 
ter shall  belong  the  proceeds  of  the  apprentice's  labor;  but  at  the 
expiration  of  his  term  of  service  a  faithful  apprentice  shall  be  en- 
titled to  a  small  allowance  from  the  master  with  which  to  begin  life; 
the  amount  to  be  left,  in  the  first  instance,  to  the  master's  gener- 
osity. If  the  master  offer  less  than  one  hundred  dollars,  the  ap- 
prentice may  decline  it,  and  cite  the  master  before  the  judge  of  the 
county  court,  or  the  ordinary;  and  after  hearing  both  parties  and  their 
witnesses,  if  any,  the  said  judge,  or  the  ordinary,  shall  fix  the  sum 
to  be  paid,  increasing  or  diminishing  the  amount  offered,  according 
to  the  merits  of  the  apprentice,  the  means  of  the  master,  and  the 
length  and  fidelity  of  the  service. 

Acts  1865-6,  §2609.  (1884.)  Right  of  action  against  person  employing  apprentice. 
The  master  shall  have  a  right  of  action  against  any  person  employ- 
ing his  apprentice  with  notice  of  the  fact,  and  the  damages  recovered 
shall  not  be  less  than  twenty-five  dollars. 


ARTICLE  2. 

master's  liability  to  servant. 

$$2323,8030.  §2610.  (2202.)  Injuries  to  coemployees.  Except  in  case  of  railroad 
companies,  the  master  is  not  liable  to  one  servant  for  injuries  aris- 
ing from  the  negligence  or  misconduct  of  other  servants  about  the 
same  business. 

See  general  note  following  section  2323. 

Notes  from  Code  of  1882 : 

This  doctrine  did  not  apply  formerly  to  slaves :  1  Ga.  195.  This  was  the  rule 
in  regard  to  an  employee  of  a  railroad :  55  Ga.  482.  Cited :  63  Ga.  181 ;  54/512 ; 
56/197.  What  kind  of  agents  or  employees  this  section  applicable  to:  58 
Ga,  108-113. 

Notes  from  decisions  since  Code  of  1882  : 

Rule  that  master  not  liable  to  servant  for  injury  through  fault  of  fellow- 
servant,  applicable  here :  93  Ga.  53. 

Orders  by  a  "boss,"  whose  rank  not  shown,  no  excuse  for  negligence:  72 
Ga.  202. 

Cotton-factory  company  not  liable  here  for  injury  to  employee  caused  by 
negligence  of  foreman  in  picking-room :  80  Ga.  227. 

No  recovery  for  negligence  of  coemployee  ;  nor  fcr  defect  in  tools  of  which 
plaintiff's  knowledge  equal  to  employer's:  83  Ga.  343. 

Widow  of  servant  can  recover  of  principal  for  his  homicide  by  fellow-serv- 
ant when  killing  amounted  to  crime:  67  Ga,  761. 

Servant's  widow  suing  for  his  homicide  by  negligence  of  fellow-servant, 
must  show  that  it  was  criminal,  unless  principal  be  a  railroad  or  druggist:  70 
Ga.  434. 

Not  criminal  negligence  for  corporation  not  to  warn  master  machinist  of 
danger,  unless  he  was  ignorant  of  it;  for  justifiable  homicide  in  case  like  this, 
widow  no  right  of  action  :  82  Ga.  76 ;  citing  66  Ga.  145 ;  67/761 ;  68/139. 
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Defect  in  rope  furnished  plaintiff  (well-digger),  was  not  discoverable  by  or- 
dinary care  ;  nonsuit  proper :  81  Ga.  694. 

The  patent  character  and  age  of  a  defect  may  indicate  that  the  master 
should  have  known  of  it:  86  Ga.  418. 

Master  presumed  to  know  of  defects  in  machinery,  if  should  have  known  of 
same :  86  Ga.  418. 

Though  coemployee  could  have  used  defective  appliances  so  as  to  avoid 
injury,  master  not  relieved  of  liability:  86  Ga.  418. 

Wood-workman  and  blaster  not  fellow-servants  in  sense  that  corporation 
not  liable  for  homicide  of  former  by  negligence  of  latter :  75  Ga.  719. 

Fellow-servant  is  one  employed  about  same  work  as  one  injured :  77 
Ga.  203. 

Master  bound  where  he  employs  incompetent  servant  negligently,  or  retains 
such  after  knowledge  of  incompetency :  67  Ga.  430. 

Unless  principal  negligent  in  selecting  fellow-servant,  or  retaining  after 
knowledge  of  incompetency  or  negligence:  67  Ga.  761. 

As  to  who  is  fellow-servant :  67  Ga.  762. 

Principal  not  using  ordinary  diligence  in  employing  servant  who  occa- 
sioned injury,  or  retaining  him  after  knowledge  of  incompetency  or  negli- 
gence, liable:  68  Ga.  839. 

Agent  alter  ego  of  corporation  as  to  subordinates.  Corporation  liable  for 
injury  to  employee  by  negligence  of  incompetent  superior :  69  Ga.  137. 

Inefficiency  of  plaintiff's  "helper"  known  to  employer,  irrelevant,  where 
known  also  to  plaintiff,  and  when  injury  due  to  use  by  plaintiff  of  ladder 
which  he  knew  was  made  by  such  "helper,"  instead  of  a  good  ladder  fur- 
nished by  employer:  83  Ga.  659. 

Railroad  not  liable  to  employee  using  a  car  with  knowledge  of  defect, 
though  ordered  to  do  so  by  superior  employee :  70  Ga.  566. 

Liability  for  negligence  not  criminal  may  be  negatived  by  contract:  89 
Ga  318. 

Applied  to  case  where  child  in  factory  injured  by  fault  of  manager  in  viola- 
tion of  rules:  69  Ga.  137. 

Corporation  not  liable  for  homicide  of  carpenter  from  fall  of  masonry,  if 
duly  careful  in  selecting  mason :  81  Ga.  49. 

Risks  equally  known  to  master  and  servant,  no  liability  unless  master  neg- 
ligent and  servant  free  from  rashness:  78  Ga.  260. 

Employee  with  negligent  propensity,  retained  by  master,  with  knowledge 
both  of  himself  and  injured  coemployee,  master  not  liable:  85  Ga.  333. 

Where  superintendent  not  incompetent,  or  negligent,  and  risk  incident  to 
service,  nonsuit  proper:  88  Ga.  34. 

Steamship  company  is  not  liable  to  employee  for  negligence  of  coemployee : 
86  Ga.  278. 

Employee  cannot  ordinarily  recover  of  steamship  company  for  injury  by 
fault  of  coemployee:  92  Ga.  726.  Acts  of  one  authorized  by  master  to  per- 
form its  duty  to  servant,  are  acts  of  master:  92  Ga.  730;  see  also  95  Ga.  381. 

Employee  acting  under  orders  of  superior  coservant,  and  injured,  may  re- 
cover, though  at  the  time  not  engaged  in  usual  employment ;  principal  owes 
greater  diligence  toward  minor  employee :  72  Ga.  218. 

§2611.  Duty  of  master .     The  master  is  bound  to  exercise  ordinary  H  [t^-  ^ 
care  in  the  selection  of  servants,  and  not  to  retain  them  after  knovvl-  92  Ga- 95- 
edge  of  incompetency;   he  must  use  like  care  in  furnishing  machin- 
ery equal  in  kind  to  that  in  general  use,  and  reasonably  safe  for  all 
persons  who  operate  it  with  ordinary  care  and  diligence!  If  there  are 


92  Ga.  718 
83  Ga.  75. 
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latent  defects  in  machinery,  or  dangers  incident  to  an  employment  un- 
known to  the  servant,  of  which  the  master  knows,  or  ought  to  know, 
he  must  give  the  servant  warning  in  respect  thereto. 

See  notes  to  section  2610  and  general  note  following  section  2323. 

§2612.  Duty  of  servant.  A  servant  assumes  the  ordinary  risks  of 
68Ga.842.  j^g  employment,  and  is  bound  to  exercise  his  own  skill  and  diligence 
to  protect  himself.  In  suits  for  injuries  arising  from  the  negligence 
of  the  master  in  failing  to  comply  with  the  duties  imposed  by  the 
preceding  section,  it  must  appear  that  the  master  knew  or  ought  to 
have  known  of  the  incompetency  of  the  other  servant,  or  of  the  de- 
fects or  danger  in  the  machinery  supplied;  and  it  must  also  appear 
that  the  servant  injured  did  not  know  and  had  not  equal  means  of 
knowing  such  fact,  and  by  the  exercise  of  ordinary  care  could  not 
have  known  thereof. 

See  notes  to  section  2610  and  general  note  following  section  2323. 

^pCt971895'        §2613.   Contracts  exempting  master  from  liability  for  his  negligence,  void. 

$3668.  AH  contracts  between  master  and  servant,  made  in  consideration  of 
employment,  whereby  the  master  is  exempted  from  liability  to  the 
servant  arising  from  the  negligence  of  the  master  or  his  servants,  as 
such  liability  is  now  fixed  by  law,  shall  be  null  and  void,  as  against 
public  policy. 

Eailroad  employee,  by  written  contract,  taking  risks  of  employment,  such 
contract  was  formerly  binding,  except  as  to  criminal  neglect :  50  Ga.  465 ; 
52/461,467;  57/512. 

83Ga.778.  §2614.  Term  of  employment.  That  wages  are  payable  at  a  stipu- 
lated period  raises  the  presumption  that  the  hiring  is  for  such 
period;  but  if  anything  in  the  contract  shows  that  the  hiring  was 
for  a  longer  term,  the  mere  reservation  of  wages  for  a  lesser  time 
will  not  control.  An  indefinite  hiring  may  be  terminated  at  will  by 
either  party. 

For  notes  as  to  discharge  before  term  of  employment  has  expired,  see  section 
3016. 


ARTICLE  3. 

HOURS    OF   LABOR   IN   MANUFACTURING    ESTABLISHMENTS. 

ApCti63889'  §2615.  Hours  of  labor  in  factories.  The  hours  of  labor  required  of 
$22io.  aji  persons  employed  in  all  cotton  or  woolen  manufacturing  estab- 
lishments in  this  State,  except  engineers,  firemen,  watchmen, 
mechanics,  teamsters,  yard-employees,  clerical  force,  and  all  help 
that  may  be  needed  to  clean  up  and  make  necessary  repairs  or 
changes  in  or  of  machinery,  shall  not  exceed  eleven  hours  per  day, 
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or  the  same  may  be  regulated  by  employers,  so  that  the  number  of 
hours  shall  not  in  the  aggregate  exceed  sixty-six  hours  per  week: 
Provided,  that  nothing  herein  contained  shall  be  construed  to  pre- 
vent any  of  the  aforesaid  employees  from  working  such  time  as  may 
be  necessary  to  make  up  lost  time,  not  to  exceed  ten  days,  caused 
by  accidents  or  other  unavoidable  circumstances. 

§2616.  Contracts  for  longer  time,  void.  All  contracts  made  or  en- 
tered into,  whereby  a  longer  time  for  labor  than  is  provided  in  the 
foregoing  section  shall  be  required  of  said  employees,  shall  be  ab- 
solutely null  and  void,  so  far  as  the  same  relates  to  the  enforcement 
of  said  contracts  with  said  employees,  any  law,  usage,  or  custom  to 
the  contrary  notwithstanding. 

§2617.  Penalty.  Any  cotton  or  woolen  manufacturing  establish- 
ment that  shall  make  or  enforce  any  contract  in  violation  of  the 
foregoing  section,  with  any  person  as  an  employee  therein,  shall  be 
subject  to  a  forfeiture  of  an  amount  not  less  than  twenty  and  not 
more  than  five  hundred  dollars  for  each  and  every  such  violation. 

§2618.  Suits  for  violation.  Any  person  with  whom  said  contract  is 
made,  or  any  person  having  knowledge  thereof,  shall  be  competent 
to  institute  suit  against  said  cotton  or  woolen  manufacturing  estab- 
lishment; and  the  amount  recovered  as  a  forfeiture  shall  inure  to 
the  benefit  of  the  board  of  education  of  the  county  in  which  said 
violation  may  have  occurred. 

§2619.  (1885.)  Hours  of  labor  by  minors.  The  hours  of  labor  by  all  ^ct|71853"4' 
persons  under  twenty-one  years  of  age,  in  all  other  manufacturing^2240- 
establishments,  or  machine-shops  in  this  State,  shall  be  from  sunrise 
until  sunset,  the  usual  and  customary  times  for  meals  being  allowed 
from  the  same;  and  any  contract  made  with  such  persons  or  their 
parents,  guardians,  or  others,  whereby  a  longer  time  for  labor  is 
agreed  upon  or  provided  for,  shall  be  null  and  void,  so  far  as  relates 
to  the  enforcement  of  said  contracts  against  such  laborers. 

This  does  not  lessen  duty  of  employer  to  look  to  safety  of  minor,  nor  inter- 
fere with  parent's  right  to  earnings  of  child  :  72  Ga.  219. 

§2620.  ( 1886. )  Corporeal  punishment  to  minors.  No  boss  or  other  su- 
perior in  any  manufacturing  establishment  shall  inflict  corporeal 
punishment  upon  minor  laborers;  and  the  owners  of  such  factory  or 
machine-shop  shall  be  directly  liable  for  all  such  conduct  on  the  part 
of  their  employees;  and  such  minor  may  sue  in  his  own  name  for 
damages  for  such  conduct,  and  the  recovery  shall  be  his  own  prop- 
erty, and  not  belong  to  his  parents. 

This  does  not  lessen  duty  of  employer  to  look  to  safety  of  minor,  nor  inter- 
fere with  parent's  right  to  earnings  of  the  child  :  72  Ga.  219. 


2621-2625       THIRD  TITLE.— CHAPTER  4,  ARTICLE  4. 


294 


Seats  and  fire-escapes. 


ARTICLE  4 


BEATS    AND    FIRE-ESCAPES. 


Acts  1889, 
p.  167. 


Acts  1889, 
p.  168. 


Acts  1889, 

p.  168. 

§§696,  683. 


§2621.  Seats  for  female  employees.  All  persons  and  corporations 
employing  females  in  manufacturing,  mechanical  or  mercantile  es- 
tablishments must  provide  suitable  seats,  and  permit  their  use  by 
such  females  when  not  necessarily  engaged  in  the  active  duties  for 
which  they  were  employed. 

§2622.  Fire-escapes.  Owners  of  every  building  more  than  two 
stories  in  height,  not  including  the  basement,  used  in  the  third  or 
higher  stories,  in  whole  or  in  part,  as  factory  or  workshop,  shall 
provide  more  than  one  way  of  egress  from  each  story  of  said  build- 
ing, above  the  second  story,  by  stairways,  on  the  inside  or  outside 
of  said  building,  and  such  stairways  shall  be,  as  nearly  as  may  be 
practicable,  at  opposite  ends  of  each  story,  and  so  constructed  that, 
in  case  of  fire,  the  ground  can  be  readily  reached  from  the  third 
and  higher  stories.  Stairways  on  the  outside  of  said  buildings  shall 
have  suitable  railed  landings  at  each  story  above  the  first,  and  shall 
connect  with  each  of  said  stories  by  doors  or  windows,  opening  out- 
wardly, and  such  doors,  windows  and  landings  shall  be  kept  at  all 
times' clear  of  obstructions.  All  the  mahVdoors  of  such  buildings, 
both  inside  and  outside,  shall  open  outwardly,  and  each  story  shall 
be  amply  supplied  with  means  for  extinguishing  fires. 

§2628.  Examination  of  buildings.  The  municipal  authorities  of 
the  town  or  city  where  such  building  is  situated,  or  the  ordinary  of 
the  county  if  the  building  is  situated  outside  of  any  town  or  city, 
shall  require  the  fire-marshal  or  chief  officer  of  the  fire  depart- 
ment, and  if  there  is  no  fire-marshal  nor  chief  fireman,  then  some 
other  suitable  official,  to  examine  such  buildings  at  least  once  a 
year,  and  report  in  writing  to  said  municipal  authorities,  or  said  or- 
dinary, that  said  requirements  have  or  have  not  been  complied  with. 
If  not  complied  with,  the  municipal  authorities  or  the  ordinary,  as 
the  case  may  be,  shall  notify  in  writing  the  owner  of  such  building 
to  provide  needful  alterations  or  additions. 

§2624.  Authority  of  municipal  authorities.  The  municipal  author- 
ities of  any  town  or  city  in  this  State  may,  by  ordinance,  provide 
that  the  provisions  of  this  Chapter  shall  apply  to  all  buildings,  not 
used  as  private  residences,  three  or  more  stories  in  height,  wit hi u 
their  limits. 

§2625.  Examination  and  report.  The  owners  of  buildings  referred 
to  in  this  Chapter  shall  make  all  alterations  or  additions  necessary 
to  comply  with  the  requirements  of  this  Chapter.  Examinations 
and  reports  shall  be  made  during  the  month  of  December  of  each 
year. 


295  THIRD  TITLE.— CHAPTER  4,  ARTICLE  4.  § 2625 

Seats  and  fire-escapes. 

General  Note  on  Master  and  Servant. — When  contract  that  employer 
is  to  pay  physician's  bill  for  employee  is  not  implied:  29  Ga.  399.  Servants  of 
a  corporation  may  render  it  liable  to  an  action  for  a  trespass :  40  Ga.  479.  Can 
recover  damages  from  parties  enticing  servants  from  their  employment  know- 
ingly:  43  Ga.  331.  Can  recover  damages  for  such  enticing,  although  there  is 
no  written  contract  with  them,  it  being  sufficient  that  they  were  at  work:  43 
Ga.  601.  Where  articles  of  apprenticeship  are  void  when  signed  by  the 
mother  only,  she  having  yielded  up  control  of  the  child  to  the  father:  45  Ga. 
558.  When  not  entitled  to  damages  for  intermeddling  with  servants :  46  Ga. 
578.  As  to  the  measure  of  damages,  and  when  there  was  no  enticing  away  of 
servants :  47  Ga.  311.  Who  are  servants  ;  and  an  action  for  employing  servants 
of  another,  demurrable,  they  having  never  entered  on  the  service:  49  Ga.  580. 
Measure  of  damages  for  servants  wrongfully  discharged  is  full  pay  at  contract 
rate:  61  Ga.  482.  Not  a  servant  where  merely  sells  wood  to  proprietor  of  a 
mill  at  so  much  a  cord :  50  Ga.  92.  The  provisions  of  apprenticeship  con- 
strued strictly,  and  any  irregularity  vitiates:  54  Ga.  160.  Action  to  recover 
wages  by  a  discharged  servant,  as  to  whether  his  conduct  authorized  his  dis- 
charge is  for  the  jury  to  determine :  58  Ga.  156.  Articles  of  apprenticeship 
do  not  expire  when  the  female  is  eighteen  years  of  age,  twenty-one  years  be- 
ing the  age  of  legal  majority :  65  Ga  400.  As  to  jury  determining  how  dam- 
ages should  be  assessed  for  crushing  the  hand  by  a  railroad :  58  Ga.  107. 
Damages  against  a  city  by  a  contractor  for  being  dismissed  from  service :  64 
Ga.  447.  There  are  three  remedies  for  discharged  employee  or  servant :  first, 
to  sue  for  the  injury  for  breach  of  contract;  second,  wait  until  end  of  time 
he  was  to  serve,  and  sue  for  whole  amount  of  wages;  third,  sue  on  quantum 
meruit  on  ground  the  contract  was  rescinded :  8  Ga.  191 ;  21/157 ;  56/497. 
Damages  for  breach  of  contract  by  a  clerk  against  his  employer  for  refusing  to 
allow  him  to  enter  on  the  service :  54  Ga.  266.  Employee  assuming  the  risks 
of  the  employment,  and  receiving  injury  on  another  railroad:  57  Ga.  513.  Ap- 
prenticeship of  female  during  her  minority,  binding  until  she  is  twenty-one 
years  old :  65  Ga.  400. 

Torts  to  servant:  See  note  to  section  3816.  By  servant:  Section  3817.  See 
notes  on  "Principal  and  Agent." 

As  to  employee  discharged  before  expiration  of  term  of  employment,  see 
notes  to  section  3016. 
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Of  Relations  Arising  From  Other  Contracts. 


CHAPTER  1. 
OF  partnership. 


ARTICLE  1. 

GENERAL  principles. 

§2626.  (1887.)  How  created.  A  partnership  may  be  created  either 
by  written  or  parol  contract,  or  it  may  arise  from  a  joint  ownership, 
use,  and  enjoyment  of  the  profits  of  undivided  property,  real  or  per- 
sonal. 

Partnership  implied  as  to  third  persons  where  they  hold  themselves  out  as 
such :  53  Ga.  98-107.  One  furnishing  the  capital  and  the  other  his  labor,  and  as 
to  interest:  50  Ga.  339-350.  Only  necessary  as  to  third  parties  that  he  holds 
himself  out  as  a  partner,  need  not  be  interested  in  the  profits  and  losses:  55  Ga. 
116.  Section  cited :  54  Ga.  488.  Section  cited,  and  in  property  consisting  of 
real  estate  they  are  tenants  in  common  :  57  Ga.  230 ;  61/679 ;  19/14. 

Agreement  that  one  furnishing  money  for  business  might  have  goods  for 
cost,  not  make  partnership  ;  otherwise,  if  agreement  to  get  portion  of  net  profits : 
67  Ga.  541,543. 

Is  not  separate  entity  whose  debts  must  be  paid  before  the  members,  as  in- 
dividuals, have  title  to  the  property :  68  Ga.  32. 

Sharing  profits  as  constituting  partnership :  71  Ga.  682. 

Though  not  a  person,  partnership  a  legal  entity,  and  for  some  purposes  a 
quasi  person,  having  powers,  etc.,  exercisable  by  partners  severally  or  jointly : 
82  Ga.  129. 

Joint  ownership  of  property,  one  party  to  operate  mill,  pay  expenses,  and  net 
profits  to  be  divided  ;  partnership:  75  Ga.  795. 

In  Georgia,  joint  farming  constitutes  partnership,  and  one  partner  could 
bind  firm  for  supplies ;  aliter,  at  common  law:  78  Ga.  333. 

Certainly  as  to  realty  not  in  actual  use  by  firm  in  its  business,  partners  are 
purely  tenants  in  common  :  84  Ga.  494. 

Failure  of  one  party  to  comply  with  contract  to  form  partnership,  gives 
other  party  right  to  recover  damages :  85  Ga.  616. 

$5010.  §2627.   (1888.)   Extent  of  partnership .     As  among  partners,  the  ex- 

tent of  the  partnership  is  determined  by  the  contract  and  their  sev- 
eral interests.  As  to  third  persons,  all  are  liable,  not  only  to  the 
extent  of  their  interest  in  the  partnership  property,  but  also  to  the 
whole  extent  of  their  separate  property. 
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Cited:  71  Ga.  686. 

Debt  of  firm  is  debt  of  each  member :  68  Ga.  592. 

Fi.  fa.  against  partners  authorizes  levy  on  individual  property  of  any  partner : 
81  Ga.  254. 

§2628.  (1889.)  Open  partner,  etc.  An  ostensible  partner  is  one 
whose  name  appears  to  the  world  as  such,  and  he  is  bound,  though 
he  have  no  interest  in  the  firm.  A  dormant  or  secret  partner  is  one 
whose  connection  with  the  firm  is  really  or  professedly  concealed 
from  the  world. 

As  to  dormant  partners :  47  Ga.  218.  Liable  only  to  those  who  have  acted  on 
the  faith  of  the  appearance:  29  Ga.  285-287.  Dormant  partner  to  be  sued 
where  the  surety  or  indorser  gives  notice  to  do  so :  3  Ga.  523. 

§2629.   (1890.)    What  constitutes  a  partnership .     A  joint  interest  in§3131- 
the  partnership  property,  or  a  joint  interest  in  the  profits  and  losses 
of  the   business,  constitutes  a  partnership  as  to  third  persons.      A 
common  interest  in  profits  alone  does  not. 

What  constitutes  a  partnership  as  to  a  single  venture  by  sharing  in  the  pur- 
chase, losses  and  profits  of  cotton  :  2  Ga.  18.  Community  of  losses  and  profits, 
share  of  net  profits  renders  him  a  partner  as  to  third  parties :  8  Ga.  285-288. 
Sharing  net  profits  makes  them  partners  as  to  third  parties :  14  Ga.  699  ;  33/243. 
Admissions  of  interest,  etc.,  proving  the  existence  of  the  partnership:  32 
Ga.  477.  Holding  themselves  out  to  the  world  under  a  partnership  name  con- 
stitutes them  partners :  35  Ga.  234.  Rent  at  the  rate  of  one-half  net  profits 
of  a  business  made  them  partners:  37  Ga.  115.  Holding  themselves  out  as 
partners  renders  them  such  as  to  third  persons,  which  is  a  question  of  fact  for 
the  jury  to  determine:  44  Ga.  228.  Sayings  of  one  partner  as  evidence  of 
partnership :  29  Ga.  341.  There  need  be  no  firm  name  adopted  in  the  articles 
of  partnership  ;  the  name  by  which  they  are  known  is  sufficient :  31  Ga.  410.  If 
joint  interest  in  the  property  and  profits,  there  need  not  be  a  joint  interest  in 
the  losses  to  constitute  a  partnership :  36  Ga.  332-334.  Where  the  landlord  is 
to  furnish  land  and  stock,  and  freedmen  work  the  same  and  receive  one-half 
of  the  crop,  this  does  not  constitute  them  partners :  48  Ga.  425  ;  42/226.  Farm- 
ing partnership,  where  each  partner  to  pay  for  his  own  hands,  a  laborer  em- 
ployed and  knowing  this  provision  cannot  recover  from  the  partnership :  54 
Ga.  29.  Net  profits  defined,  and  as  to  interest :  50  Ga.  350.  They  were  part- 
ners as  to  others  where  they  held  themselves  out  as  such,  whatever  may  have 
been  the  agreement  inter  se:  53  Ga.  107  Father  and  son  partners  in  a  crop  un- 
der the  terms  of  this  section:  53  Ga.  161. 

Equal  interest  in  net  profits  constituted  partnership,  before  the  Code,  in  ab- 
sence of  provision  for  losses :  65  Ga.  666. 

Sharing  profits  as  constituting  partnership :  71  Ga.  682. 

Agreement  that  one  furnishing  money  for  business  might  have  goods  for 
cost,  not  make  partnership ;  otherwise,  if  agreement  to  get  portion  of  net 
profits:  67  Ga.  541,543. 

Where  one  represented  himself  as  partner  of  another,  latter  acquiescing  by 
silence  when  told,  is  liable  as  such :  67  Ga.  541,  543. 

But  if  latter  not  present,  such  representation  not  admissible  against  him: 
86  Ga.  699. 

Is  not  separate  entity  whose  debts  must  be  paid  before  the  members,  as  in- 
dividuals, have  title  to  the  property:  68  Ga.  32. 
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Partnership,  where  one  received  money  from  another  to  invest  for  joint 
account  in  real  estate,  if  no  investment  money  to  be  returned :  68  Ga.  556. 

Passenger  having  through  ticket  over  connecting  railways,  with  baggage 
checked  through,  the  several  roads  liable  as  partners  for  damages  to  baggage: 
68  Ga.  656,  656. 

Existence  of  partnership  not  shown  by  sayings  of  supposed  member,  not  in 
presence  of  others,  etc.,  so  as  to  bind  others :  68  Ga.  707. 

Where  agent  employs  another  to  aid  him  in  conduct  of  agency,  they  are  not 
partners  as  to  principal :  68  Ga.  707. 

An  instrument  which  created  a  partnership :  73  Ga.  129. 

Cropper  on  shares,  possession  reserved  in  landlord  to  secure  advances,  not 
a  partner :  73  Ga.  528 ;  see  42  Ga.  226  ;  48/425. 

Sawmill  run  jointly  by  three  owners,  under  agreement  that  one  to  conduct 
it  and  pay  expenses  from  proceeds  and  divide  net  profits,  partnership:  75 
Ga.  795. 

Contribution  of  $200  to  a  business,  compensation  to  come  out  of  profits  as 
such,  constituted  contributor  a  partner:  79  Ga.  524. 

Whether  parties  to  parol  contract  intended  to  take  joint  or  common  interest 
in  profits,  question  for  jury:  92  Ga.  596. 

Joint  and  common  interest  in  profits  distinguished,  relatively  to  question  of 
partnership  or  no  partnership :  92  Ga.  596. 

Evidence  here  did  not  show  a  partnership  between  the  plaintiff  and  defend- 
ant— a  married  woman  :  93  Ga.  104. 

§2630.  (1891.)  Time  of  commencement.  If  no  time  is  specified  for 
the  commencement  of  the  partnership,  it  commences  immediately. 
$3436.  §2631.   (1892.)   Death  of  a  partner  as  it  affects  continuance.     If  the 

contract  specifies  the  term  for  which  the  partnership  is  formed,  it 
will  continue  for  that  time,  or  till  the  death  of  one  partner.  If  it 
is. desired  to  continue  notwithstanding  the  death  of  a  partner,  it 
must  be  so  specified. 

§2632.  (1893.)  Duration  and  dissolution.  If  there  is  no  agreement 
as  to  the  time  of  continuance,  the  partnership  is  at  will,  and  may- 
be dissolved  at  any  time  by  any  partner  on  giving  three  months 
notice  to  his  copartners. 

§2633.  (1894.)  How  it  is  dissolved.  Every  partnership  is  dissolved 
at  any  time  by  the  mutual  consent  of  the  parties,  by  the  death,  in- 
sanity, or  conviction  for  felony  of  one  of  the  parties,  by  the  ex- 
tinction of  the  business  for  which  it  was  formed,  or  by  such  mis- 
conduct of  either  partner  as  will  justify  a  court  of  equity  to  decree 
a  dissolution. 

Money  drawn  out  of  the  firm  by  consent  does  not  constitute  a  dissolution: 
2  Ga.  18-26.  Mismanagement  and  insolvency  of  one  of  the  partners  may  jus- 
tify the  appointment  of  a  receiver  in  equity  :  21  Ga.  74.  It  must  be  clear  case 
for  interference,  to  justify  the  appointment  of  a  receiver:  18  Ga.  664.  Injunc- 
tion and  receiver  properly  granted  to  wind  up  the  partnership:  38  Ga.  179. 
When  a  case  for  dissolution  was  not  established  by  the  evidence:  31  Ga.  619- 
623.  Settlement  of  partnership  matters  can  be  made  at  law :  28  Ga.  68-70. 
Partition  at  law  decreed  before  the  time  fixed  by  the  articles  of  partnership 
for  a  dissolution:  35  Ga.  84.     When  indemnity  against  the  partnership  debts 
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may  be  required  of  a  partner  having  the  assets  of  the  firm:  35  Ga.  113.  Bonds 
of  indemnity  to  each  partner  for  protection  from  firm  debts :  37  Ga.  256. 

Dissolution  of  partnership  by  death  is  act  of  God,  and  terminates  contract 
for  year  with  firm  employee :  82  Ga.  392. 

When  one  partner  may  maintain  petition  for  injunction  and  receiver  against 
another,  though  interest  in  partnership  equitable  only:  86  Ga.  154. 

Receiver  appointed  for  partnership  assets ;  failure  to  appoint  one  of  part- 
ners, it  not  appearing  thatssame  was  requested,  not  considered :  86  Ga.  163. 

Appointing  receiver  for  partnership  assets,  evidence  conflicting,  no  abuse  of 
discretion :  86  Ga.  163. 

§2634.  (1895.)  Notice  of  dissolution.  The  dissolution  of  a  part- 
nership by  the  retiring  of  an  ostensible  partner  must  be  made  known 
to  creditors  and  to  the  world.  By  the  retiring  of  a  dormant  part- 
ner, it  must  be  made  known  to  all  who  had  knowledge  of  his  con- 
nection with  the  firm. 

Notice  must  be  given  to  those  who  have  dealt  with  the  firm :  30  Ga.  691. 
Public  or  personal  notice  is  necessary, and  as  to  what  is  proof  of  dissolution: 
31  Ga.  403-409.  Where  a  notice  should  be  clearly  shown,  where  a  note  was 
given  after  the  dissolution  of  the  partnership:  49  Ga.  471.  Burden  of  proof 
showing  notice  is  on  the  retiring  partner:  55  Ga.  116.  Actual  notice  required 
of  the  retiring  of  one  of  the  partners,  where  the  firm  name  remained  un- 
changed :  65  Ga.  593. 

Retiring  partner  liable  to  creditor  selling  goods  after  dissolution,  where  no 
notice  given :  65  Ga.  342  ;  see  also  55  Ga.  116  ;  57/36. 

The  notice  which  a  creditor  has  to  have  is  actual:  73  Ga.  777. 

Where  firm  style  does  not  disclose  any  partner's  name,  notice  required  on 
retirement  of  dormant  partner  applies :  88  Ga.  54. 

Burden  of  proof  on  retiring  partner  to  show  actual  notice  to  one  delivering 
goods  to  other  partner  after  dissolution,  when:  91  Ga.  752. 

Retiring  partner  bound  for  goods  over  $50.00,  ordered  by  parol  before  dis- 
solution, delivered  to  other  partner  after  dissolution,  when:  91  Ga.  752,  756. 

Merchants  selling  goods  upon  broker's  orders,  bound  by  broker's  knowledge 
of  change  in  membership  of  purchasers'  firm  since  last  sale :  92  Ga.  748. 

As  to  character  of  notice  necessary  to  relieve  partner,  as  to  debts  after- 
wards created :  95  Ga.  678,  679. 

Whether  creditor  chargeable  with  notice,  is  for  jury,  and  what  matters 
to  be  properly  considered  by  them :  95  Ga.  678,  679. 

§2635.  (1896.)  Effect  of  dissolution,  A  dissolution  puts  an  end  to 
all  the  powers  and  rights  resulting  from  the  partnership  to  the  part- 
ners, except  for  the  purpose  of  a  general  account  and  winding  up  the 
business.  As  to  third  persons,  it  absolves  the  partners  from  all  lia- 
bility for  future  contracts  and  transactions,  but  not  for  the  trans- 
actions that  are  past. 

See  notes  to  sections  2659  and  3791. 

Where  a  usurious  debt  is  divided  on  dissolution,  this  does  not  purge  it  of  the 
usury :  22  Ga.  193.  Effect  of  a  dissolution  was  not  to  release  the  firm  from 
rent  due  the  landlord :  38  Ga.  121.  May  compel  by  a  bill  in  equity  the  ac- 
counting for  assets  not  provided  for  after  dissolution:  57  Ga.  11.  Retiring 
partner  must  show  notice,  to  relieve  him  from  future  purchases  after  dissolu- 
tion :  55  Ga.  116.     Question  of  retiring  partner's  interest  not  determined  by 
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circumstances  transpiring  after  he  sold  his  interest  out:  55  Ga.  484.  Cannot 
bind  firm  by  indorsing  a  promissory  note  in  the  firm  name  after  dissolution  : 
5  Ga.  166.  What  is  not  proof  of  dissolution  :  31  Ga.  619.  Where  should  be 
clear  evidence  of  notice,  to  relieve  from  note  given  after  dissolution :  49  Ga. 
471.  Notice  necessary  to  those  who  have  dealt  with  the  firm,  so  that  no  one  of 
them  may  be  bound  by  acts  of  any  of  them  relative  to  past  debts  of  the  firm : 
30  Ga.  691.  Presumed  that  a  partner  will  pay  balance  on  a  note  given  by  him 
for  an  interest  in  the  firm,  although  on  dissolution  nothing  is  said  as  to  this: 
32  Ga.  22. 

General  power  in  one  partner  to  settle  up  business,  not  include  indorse- 
ment of  new  draft  for  old  one :  68  Ga.  192. 

Statute  of  limitations,  after  dissolution,  does  not  run  for  one  partner  against 
the  other,  until  affairs  wound  up  or  time  enough  elapsed :  72  Ga.  154. 

Eight  of  action  on  contract  in  firm,  not  in  individual,  though  performance 
of  contract  completed  after  dissolution  by  member  suing:  84  Ga.  5. 

All  members  of  dissolved  partnership  bound  for  goods  delivered  to  one 
partner  after  dissolution  upon  binding  contract  made  before  dissolution :  91 
Ga.  752,  756. 

Where  dissolved  and  firm  creditor's  claim  extended  by  note,  all  members 
not  signing  discharged ;  firm  assets  not  discharged :  93  Ga.  128 ;  see  also 
75  Ga.  855 ;  92/350. 

Powers  of  partners  after  dissolution,  for  purpose  of  winding  up  firm  affairs: 
93  Ga.  152. 

Where  partner  retiring  not  otherwise  liable  for  money  afterwards  loaned 
partnership,  not  liable  because  money  used  to  pay  old  firm  debts :  95  Ga.  679. 

ACobb3588  §2636.  (1897.)  False  partner.  No  partnership  may  lawfully  insert 
in  their  firm  name  or  style  the  name  of  any  individual  not  actually 
a  copartner,  nor  continue  in  such  firm  name  or  style  the  name  of  a 
retired  partner.  And  each  member  of  the  firm  violating  this  pro- 
vision shall  forfeit  the  sum  of  one  hundred  dollars  for  every  day's 
violation,  to  be  recovered  by  any  person  who  may  prosecute  for  the 
same. 

^obb*59o  §2637.  (1898.)  Denial  by  defendant.  Partners  suing  or  being  sued 
in  their  firm  name,  the  partnership  need  not  be  proved  unless  de- 
nied by  the  defendant,  upon  oath,  on  plea  in  abatement  filed. 

Plea  of  non  est  factum  made  by  one  member  of  a  firm  should  deny  that  the 
note  sued  on  is  that  of  the  firm :  20  Ga.  1.  When  onus  removed  as  to  the  au- 
thority of  one  partner  to  execute  a  note,  non  est  factum  being  pleaded  thereto: 
23  Ga.  170;  25/641.  Such  plea  of  non  est  factum  is  a  plea  in  bar:  25  Ga.  608. 
Plea  denying  the  existence  of  a  partnership  is  a  plea  in  bar,  and  although 
sworn  to,  is  not  a  dilatory  plea  which  is  required  to  be  filed  at  the  first  term  : 
39  Ga.  187.  What  evidence  overcomes  the  plea  of  non  est  factum  and  no  part- 
nership: 32  Ga.  477.  Upon  the  defendants  filing  the  plea  of  no  partnership, 
after  the  case  had  been  argued  before  the  jury,  plaintiff  should  have  been  per- 
mitted to  show  the  existence  of  the  partnership :  43  Ga.  525,  526.  Suit  against, 
and  plea  that  he  was  not  a  member,  evidence  as  to :  47  Ga.  253-258. 

Existence  of  partnership  not  shown  by  sayings  of  supposed  member,  not  in 
presence  of  others,  etc.,  so  as  to  bind  others:  68  Ga.  707;  see  also  44  Ga.  228. 

Although  this  section  designates  "no  partnership"  as  plea  in  abatement,  it 
is  plea  in  bar,  not  dilatory  plea,  and  is  not  required  filed  at  first  term:  82  Ga. 
446. 
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Statement  of  one  person  that  another  is  his  partner,  not  in  presence  of  lat- 
ter, not  admissible :  86  Ga.  699. 

§2638.    (1899.)   Suits  by  and  against.     Judgments  maybe  entered  A^*^40^89 
up  and  execution  issue  in  the  name  of  the  firm  or  against  a  firm.     And  $ffjg0' 2627' 
service  of  process  on  one  partner  with  a  return  of  non  est  inventus 
as  to  the  others,  shall  authorize  a  judgment  against  the  firm  binding 
all  the  firm  assets  and  the  individual  property  of  the  one  served. 

A  decree  against  a  partnership  is  valid,  although  the  names  of  the  partners 
are  transposed  in  the  decree:  31  Ga.  140.  Service  on  one  partner  and  a  return 
of  "not  to  be  found"  as  to  the  others,  binds  the  firm  property  and  that  of  the 
one  served  individually :  47  Ga.  253.  Service  acknowledged  by  one  member  of 
the  firm,  in  the  presence  and  with  the  consent  of  the  other,  binds  the  firm:  17 
Ga.  348. 

Not  necessary  to  sue  all  partners  and  have  non  est  inventus  return  as  to  those 
not  served,  to  bind  those  served  and  firm  assets:  65  Ga.  71. 

Suit  against  firm,  plea  of  non  assumpsit,  verdict  against  one  partner  sustained : 
75  Ga.  664,  665 ;  see  also  68  Ga.  255. 

Bill  against  partnership,  subpoena  prayed  accordingly,  but  issued  against  and 
served  on  individual  partners,  good:  74  Ga.  291. 

New  Jersey  judgment  against  firm,  sued  on  in  Georgia,  bound  partner  served 
in  original  action  :  74  Ga.  709. 

Wrong  partnership  sued,  general  judgment  cannot  be  entered  up  against  in- 
dividual who  was  member  of  both  firms:  76  Ga.  689. 

Fi.  fa.  against  all  authorizes  levy  on  individual  property  of  any  partner:  81 
Ga.  254. 

Firm,  though  not  a  person,  a  legal  entity,  and  for  some  purposes  a  quasi 
person,  having  powers,  etc.,  exercisable  by  partners  severally  or  jointly:  82 
Ga.  129. 

Right  of  action  on  contract  in  firm,  not  in  individual,  though  performance 
of  contract  completed  after  dissolution  by  the  member  suing:  84  Ga.  5. 

Finding  against  firm  in  behalf  of  which  plaintiff  claimed  as  sole  member,  was 
finding  against  him  :  90  Ga.  592. 

Judgment  against  Hirsh,  in  suit  on  note  signed  "Hirsh  &  Co.,"  good,  where 
no  plea  of  non-joinder:  91  Ga.  555. 

§2639.   (1900.)  Executing  bond.     In  all  legal  proceedings  wherein  Act  1838, 
it  becomes  necessary  for  partners  to  give  bond,  any  one  of  the  part-  $$4707/4460! 
ners  may  execute  such  bond  in  the  firm  name. 

An  attachment  bond  may  be  executed  by  one  partner  for  the  firm :  8  Ga.  551. 


ARTICLE   2. 

RIGHTS  AND  LIABILITIES  OF  PARTNERS  AMONG  THEMSELVES. 

§2640.  (1901.)  Interest  of  each.  Unless  otherwise  provided  in  the 
agreement,  partners  are  equally  interested  in  all  the  stock  or  prop- 
erty brought  into  the  business,  it  matters  not  by  which;  partners  are 
equally  entitled  to  share  the  profits,  and  equally  bound  to  pay  the 

losses. 
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The  apparent  interest  is  to  be  regarded  as  the  actual  interest  until  it  is  re- 
butted :  28  Ga.  68. 

Partner  selling  plantation  to  his  firm  entitled  to  pay  as  a  creditor,  before 
profits  made  :  71  Ga.  650. 

One  may  be  liable  to  the  other  for  interest  on  advances  to  firm,  by  special 
or  implied  contract ;  usually  the  liability  for  advances  is  on  account ;  but 
not  an  account  stated,  or  one  on  which  interest  runs  from  end  of  year:  72 
Ga.  154. 

One.  partner's  intemperance  incapacitating  him,  agreement  that  copartner 
draw  monthly  salary  to  equalize  matters,  valid:  82  Ga.  375. 

$3991.  §2641.   (1902.)    Contribution  in  case  of  insolvent  partner.     If  one  of 

several  partners  proves  to  be  insolvent,  each  partner  is  bound  to  con- 
tribute according  to  his  interest  to  sustain  the  pro  rata  loss  of  such 
insolvent  in  the  debts  of  the  firm. 

As  to  contribution  among  partners :  55  Ga.  329,  331. 

Under  undisputed  evidence  here,  defendant  was  agent  and  liable  to  contrib- 
ute as  partner :  78  Ga.  797. 

$4030.  §2642.   (1903.)    Good  faith  inter  se .     The  strictest  good  faith  is  re- 

quired among  partners,  and  that  which  would  not  amount  to  fraud 
as  to  third  persons  may  be  such  a  violation  of  this  faith  as  to  justify 
a  court  of  equity  to  compel  a  partner  to  give  up  any  advantage  thus 
obtained. 

Duty  of  each  partner:  57  Ga.  81. 

Member  of  two  firms  selling  as  his  own  one  firm's  property  to  other,  latter 
accounts  to  former  for  interest  of  other  partners  only  :  84  Ga.  125. 

§2643.  (1904.)  Power  of  each  partner .  Every  partner  has  a  right 
to  examine  into  the  affairs  of  the  firm,  and,  unless  otherwise  agreed, 
to  have  joint  possession  of  its  effects,  to  collect  and  apply  its  assets, 
to  contract  or  otherwise  bind  the  firm  in  matters  connected  with  its 
business,  and  to  execute  any  writing  or  bond  in  the  course  of  the 
business;  at  no  time  transgressing  the  privileges  of  other  partners 
or  seeking  in  bad  faith  to  evade  or  violate  their  wishes. 

See  notes  to  section  2651. 

Note  made  individually  by  one  member  of  a  firm  that  was  conducted  in  his 
name  alone,  the  responsibility  of  the  other  members  depends  on  whether  the 
credit  was  given  to  the  firm  or  whether  it  was  for  their  benefit:  8  Ga.  285. 
Partner  borrowing  money  on  his  own  security,  it  does  not  thereby  become  a 
partnership  debt,  although  for  their  benefit:  13  Ga.  192.  Firm  responsible  for 
money  collected  of  another  by  one  member  of  the  firm,  and  used  in  their 
business,  whether  this  was  known  to  them  or  not:  31  Ga.  362.  Where  the 
burden  of  proof  is  on  the  party  alleging  the  authority  of  the  partner  to  bind 
the  firm :  25  Ga.  642.  Although  one  partner  cannot  bind  firm  for  his  indi- 
vidual debt,  yet  he  can  bind  firm  by  contract  that  if  hotel-keeper  will  trade 
with  them  his  account  shall  be  settled  by  board  of  partners  or  their  clerk:  14 
Ga.  699.  Prima  facie  the  execution  of  an  instrument  in  the  name  of  the  firm 
binds  the  firm  ;  as  to  proof  of  want  of  authority:  15  Ga.  198.  Where  the  onus 
removed  as  to  a  partner's  authority  to  execute  a  note :  23  Ga.  170.  The 
acceptance  of  a  draft  by  a  partner  on  account  of  a  private  debt,  within  his 
authority,  and  when  it  goes  into   bona  fide   holder's  hands,  the  firm  bound 
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thereby  :  15  Ga.  253.  By  prior  authority  or  subsequent  ratification,  one  partner 
may  bind  the  firm  by  a  deed :  16  Ga.  424.  Acknowledgment  of  service  by  one 
member  in  the  presence  of  and  by  the  consent  of  the  other,  binds  the  firm :  17 
Ga.  348.  Acts  of  one  who  is  a  member  of  two  firms  toward  binding  one  of 
these  firms:  19  Ga.  520.  Each  partner  is  entitled  to  the  possession  of  the 
partnership  effects,  and  if  there  is  any  obstruction  to  this,  a  court  of  equity 
will  appoint  a  receiver,  on  dissolution,  to  apply  the  effects:  18  Ga.  664.  Be- 
cause the  partnership  is  in  debt,  is  no  reason  why  one  partner  should  debar 
the  other  from  the  possession  of  the  effects :  20  Ga.  842.  Mortgage  to  secure 
a  private  debt,  when  not  valid  as  against  a  sale  of  the  property  to  pay  a  part- 
nership debt:  21  Ga.  395.  Partnership  not  bound  by  a  settlement  of  a  firm 
debt,  by  crediting  it  with  what  one  of  them  owed  him,  the  other  partners  not 
consenting  thereto:  28  Ga.  219.  Evidence  as  to  authority  of  one  of  the  part- 
ners to  sign  the  name  of  another ;  cannot  be  shown  by  sayings  of  the  contract- 
ing parties  after  the  articles  of  partnership  were  signed :  31  Ga.  403.  Sale  by 
one  of  the  partners  of  the  partnership  property  in  payment  of  his  own  debt, 
does  not  bind  the  others  without  their  consent:  36  Ga.  508.  Where  under  a 
usurious  contract  by  one  partner,  the  firm  was  bound  to  pay  at  least  legal 
interest:  40  Ga.  107.  Partner  can  only  sell  or  mortgage  his  own  interest  in 
the  realty:  61  Ga.  676;  19/14,  591.  When  the  firm  is  bound  by  the  act  of 
one  of  the  partners  buying  articles  for  the  legitimate  use  and  benefit  of  the 
firm:  49  Ga.  417.  Firm  by  the  acceptance  of  one  partner  in  his  individual 
name  of  a  draft  drawn  on  the  firm,  is  bound  thereby :  55  Ga.  618.  It  is  a 
question  for  the  jury  as  to  the  power  of  partners  to  bind  the  firm  to  pay 
damages:  57  Ga.  92.  Money  fraudulently  obtained  from  the  State  by  one 
partner  in  a  matter  not  connected  with  the  partnership  business,  and  of 
which  it  did  not  receive  the  benefit,  does  not  render  the  firm  liable  therefor: 
56  Ga.  478,479.  As  to  one  partner  making  an  affidavit  of  illegality  as  against  a 
fi.  fa.  proceeding  against  the  firm,  but  levied  on  his  individual  property:  60 
Ga.  628-630.     After  dissolution,  partners  cannot  bind  each  other:  25  Ga.  714. 

One  partner  cannot  interfere  with  other's  possession  of  firm  property,  where 
latter  has  exclusive  control  under  partnership  contract :  68  Ga.  428. 

One  partner  cannot  convey  or  mortgage  partnership  land  to  secure  firm 
debt  contracted  within  scope  of  business,  without  authority  from,  or  ratifica- 
tion by,  copartners:  65  Ga  71.     See  19  Ga.  14;  61/676. 

Each  is  agent  and  trustee  of  the  firm  as  to  collecting  assets  and  paying 
debts:  72  Ga.  154.  And  so  long  as  there  are  assets  and  debts  outstanding,  one 
partner  cannot  be  barred  against  another  as  in  a  stale  demand :  72  Ga.  154. 

Where,  after  charging  that  certain  recited  acts  "would  be  within  the  scope 
of  the  partnership  business,"  court  should  have  directed  jury  to  examine  into 
good  faith,  etc.,  of  such  acts:  74  Ga.  93. 

In  Georgia,  joint  farming  constitutes  partnership  and  one  partner  could 
bind  firm  for  supplies;  aliter,  at  common  law:  78  Ga.  333.     See  91  Ga.  742. 

Action  will  not  lie  in  favor  of  one  partner  against  partnership  for  slanderous 
words  of  another  partner :  80  Ga.  284. 

Partner  competent  to  contract  for  firm  at  all,  may  make  time  of  essence  of 
contract :  81  Ga.  94. 

Payment  of  purchase-money  to  one  joint  holder  of  title,  not  binding  on 
others,  no  authority  nor  ratification :  84  Ga.  84. 

When  one  partner  may  maintain  petition  for  injunction  and  receiver  against 
another,  though  interest  in  partnership  equitable  only :  86  Ga.  154. 

Rights  of  partners  to  collect  and  apply  firm  assets,  and  bind  firm  in  matters 
connected  with  its  business :  93  Ga.  152. 
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All  partners  bound  by  waiver  of  homestead  in  firm  note  executed  by  one 
partner,  when  and  to  what  extent:  93  Ga.  612. 

One  partner  cannot  execute  mortgage  for  firm  debt  against  protest  of  other : 
95  Ga.  176,  177. 

§2644.  (1905.)  Introducing  new  partner.  No  partner,  by  assigning 
his  interest  or  otherwise,  can  introduce  a  new  partner  without  the 
consent  of  the  others,  unless  such  power  is  reserved  in  the  contract. 

64Ga243  §2645.  Incoming  partner  bound  for  debts,  when.  An  incoming  part- 
ner is  not  bound  for  the  old  debts  of  the  firm  in  the  absence  of  an 
express  agreement,  on  sufficient  consideration,  to  assume  the  old 
indebtedness. 

§2646.  (1906.)  Power  of  majority.  Unless  otherwise  stipulated,  a 
majority  of  the  partners  must  control  on  any  question  within  the 
scope  of  the  partnership  business;  but  outside  of  such  business,  any 
partner  may  veto  the  use  of  the  partnership  assets. 

Majority  rules  among  shareholders  in  ship,  unless:  89  Ga.  660. 

Actsisra36'  §2647.  (1907.)  Surviving  partner.  The  surviving  partner,  in  case 
p.  132.  0£  death,  has  the  right  to  control  the  assets  of  the  firm  to  the  exclu- 
sion of  the  legal  representatives  of  a  deceased  partner,  and  he  is 
primarily  liable  to  the  creditors  of  the  firm  for  their  debts.  But 
where  copartnerships  have  been,  or  shall  be,  dissolved  by  the  death 
of  one  or  more  partners,  and  the  debts  of  the  firm  are  all  paid,  then 
the  assets  of  the  firm,  as  far  as  possible,  may  be  divided  in  kind  be- 
tween surviving  copartners  and  the  representatives  of  the  dead  co- 
partner, by  three  disinterested  appraisers,  chosen  by  the  parties  as 
arbitrators,  or  appointed  by  the  ordinary  of  the  county  where  the 
survivors  reside,  either  in  term  or  vacation,  on  application  of  either 
party,  said  appraisers  to  be  sworn  to  make  fair  appraisements  and 
divisions  to  the  best  of  their  ability;  and  after  such  division,  the 
representatives  of  the  dead  partners  shall  have  the  right  to  sue  in 
their  own  names  upon  all  choses  in  action  assigned  to  them  in  the 
division. 

Suit  against  the  surviving  partner  and  the  administrator  of  the  deceased  part- 
ner: 60  Ga.  438.  Legal  representative  of  a  deceased  partner  sued  in  same 
action  with  the  surviving  partner:  49  Ga.  435.  On  suit  against  the  surviving 
partner  and  the  administratrix  of  the  deceased  partner,  cannot  take  judgment 
against  the  administratrix  alone  after  dismissal  of  the  suit  as  to  the  survivor: 
55  Ga.  175.  Where  land  was  partitioned  between  the  partners  by  consent,  and 
a  homestead  taken  by  each  partner  was  superior  to  right  of  judgment  cred- 
itor: 57  Ga.  229,  230.  When  no  injunction  necessary  as  against  taking  of  a 
homestead  in  partnership  property :  59  Ga  399.  Executor  of  a  deceased  part- 
ner cannot  be  sued  at  law  for  firm  debts,  the  surviving  partner  being  alone 
liable  :  1  Ga.  489  ;  15/213.  As  to  suing  the  representative  of  a  deceased  partner 
at  common  law :  12  Ga:  30.  Liable  in  attachment  if  non-resident  partners  are 
the  only  survivors  of  the  firm :  8  Ga.  532.  That  the  representatives  should  be 
parties  where  the  interest  of  a  deceased  partner  is  involved :  21  Ga.  6.     Sur- 
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viving  partners  may  sue  at  law  on  a  note  given  by  a  deceased  partner  to  the 
firm:  13  Ga.  366.  Judgment  against  one  of  two  partners  may  be  revived 
against  his  representative,  and  not  necessary  to  go  against  the  surviving  part- 
ner: 24  Ga.  415.  In  a  suit  against  partners  one  of  whom  dies,  his  representa- 
tives must  be  made  a  party  thereto :  38  Ga.  444.  Rights  of  the  representative 
of  a  deceased  partner  as  against  firm  creditors:  29  Ga.  276.  When  the  surviv- 
ing partner  is  a  necessary  party :  33  Ga.  105,  106.  The  assignee  has  the  same 
remedies  for  a  settlement  as  the  one  assigning  the  claim  to  him:  33  Ga.  Sup. 
184.  When  suit  to  be  brought  in  the  county  where  the  managing  partner 
lives :  55  Ga.  329.  One  sued  as  surviving  partner  may  plead  no  partnership, 
and  by  way  of  set-off  a  debt  due  by  plaintiff  to  his  firm :  54  Ga.  29. 

Process  in  firm  name,  judgment,  etc.,  in  surviving  partner's  ;  defect  cured  by 
mine  pro  tunc  order  during  claim  trial :  68  Ga.  831.     See  78  Ga.  49. 

Failure  to  sue  survivor  within  the  limitation  discharges  both  him  and 
deceased's  estate :  71  Ga.  782. 

Assignment  by  surviving  partner,  with  preferences,  does  not  affect  equitable 
lien  of  deceased  partner's  wards,  whose  money  went  into  partnership :  70  Ga. 
418. 

Where  pending  a  partnership's  suit  for  damages,  one  partner  dies,  survivor 
prosecutes  ;  executor  cannot  be  joined,  nor  can  he  sue  separately  :  74  Ga.  703. 

Survivor  properly  sued  for  partnership  debt ;  but  evidence  must  show  part- 
nership :  77  Ga.  114. 

Right  of  action  at  law  upon  an  open  account  against  partnership  is  several 
against  survivor,  not  joint  against  survivor  and  administrator  of  deceased 
partner :  79  Ga.  426. 

Judgment  rendered  in  favor  of  partners  after  death  of  one  of  them,  not  set 
aside;  action  survived  to  survivor;  judgment  amendable  nunc  pro  tunc:  78 
Ga.  49. 

Survivor  could  not  recover  land  never  used  in  firm  business,  without  joining 
heirs  of  his  deceased  partner:  81  Ga.  491. 

Certainly  as  to  realty  not  in  actual  use  by  firm  in  its  business,  partners  are 
purely  tenants  in  common:  81  Ga.  494;  see  65  Ga.  71. 

Year's  support  not  recoverable  from  surviving  partner  who  has  applied  all 
the  assets  to  firm  debts :  89  Ga.  416. 

As  to  title  one  gets  who  takes,  in  payment  of  a  debt  not  against  the  firm,  a 
conveyance  to  partnership  lands  from  a  surviving  partner:  93  Ga.  128. 

Power  of  one  surviving  partner  in  settling  firm  debts  with  firm  assets  and 
lands:  93  Ga.  128. 

Cited  and  applied :  93  Ga.  147,  148,  154. 

§2648.  Powers  of  surviving  partner  as  to  personalty.     Title  to  per- 93  Ga.  154. 
sonal  property  vests  in  the  surviving  partners,  who  have  the  right  to 
dispose  thereof  for  paying  the  debts  and  making  distribution. 

§2649.   Power  of  survivor  as  to  real  estate.     In  equity  real  estate  of93Ga.  155. 
the  firm  is  considered  personal  property  to  the  extent  necessary  to 
pay  debts.     The  surviving  partner  can  dispose  of  the  entire  equitable 
interest  therein,  and  the  purchaser  may  compel  a  conveyance  from 
the  heirs  of  the  deceased  partner. 

Court  of  equity  treats  real  estate  of  partnership  as  personalty  ;  reason  of  the 
rule :  15  Ga.  445. 
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ARTICLE  3. 

EIGHTS    AND    LIABILITIES    OF    PAETNEES  TO  THIED    PEESONS. 

§2650.  (1908.)  Secret  stipulations.  Third  persons  are  bound  by  no 
stipulations  among  the  partners  themselves,  unless  actual  notice  of 
such  stipulation  be  proven  prior  to  their  action. 

Stipulations  on  articles  of  partnership  must  be  known  to  third  persons,  to 
affect  them :  55  Ga.  427-430.  Actual  notice  of  the  stipulation  must  be  brought 
home  to  the  party,  to  bind  him:  54  Ga.  29-32.  Where  private  stipulations 
among  partners  could  not  affect  third  persons :  53  Ga.  108.  Knowledge  of  the 
stipulations  must  be  shown:  55  Ga.  116-118. 

Undisclosed  suretyship  of  one  partner  for  other  in  joint  note,  cannot  affect 
payee :  74  Ga.  171. 

§2651.  (1909.)  Bound  by  acts  of  partner.  All  the  partners  are 
bound  by  the  acts  of  any  one,  within  the  legitimate  business  of  the 
partnership,  until  dissolution  or  the  commencement  of  legal  process 
for  that  purpose,  or  express  notice  of  dissent  to  the  person  about  to 
be  contracted  with . 

See  notes  to  section  2643. 

Bound  by  one  partner  accepting  draft  for  the  firm :  48  Ga.  570.  One  partner 
cannot  pay  his  debts  with  the  firm  assets  without  their  consent :  14  Ga.  699; 
36/508.  '  One  partner  cannot  indorse  for  the  firm  after  dissolution :  5  Ga.  166. 
As  to  acceptance  by  one  partner  for  the  firm  in  the  hands  of  a  bona  fide  holder 
binding  the  firm:  15  Ga.  253.  May  buy  goods,  etc.,  for  the  legitimate  use  and 
benefit  of  the  firm :  49  Ga.  417.  When  accepting  draft  by  one  partner  of  a 
firm,  binds  them :  55  Ga.  618.  A  usurious  contract  by  one  partner  does  not  de- 
feat the  recovery  of  legal  interest  thereon :  40  Ga.  113.  Where  the  onus  was 
on  the  plaintiff  to  show  authority  of  the  partner  to  sign :  60  Ga.  437. 

One  partner  cannot  bind  firm  by  deed  or  mortgage  of  partnership  lands, 
even  for  partnership  debts,  etc.,  without  consent  of  copartners:  65  Ga.  71. 

Each  is  agent  and  trustee  of  the  firm  as  to  collecting  assets  and  paying  debts : 
72  Ga.  154. 

Partnership  formed  "for  a  limited  time,"  bound  for  purchases  prior  to  notice 
of  dissolution  :  78  Ga.  168. 

Contract  of  one  partner  afterwards  ratified  by  the  other,  binds  both:  77 
Ga.  16. 

Voluntary  promise  of  partner,  without  consideration,  not  bind  firm:  77 
Ga.  307. 

It  is  not  "the  duty  of  the  contesting  partner  to  keep  posted  as  to  acts  and 
doings  of  other  partners"  :  79  Ga.  268. 

Letter-head  describing  firm  as  dealers  in  "cabbage,  collard  and  vine  seed," 
notice  that  large  purchase  of  roses  and  carnations  not  within  firm  scope  ;  facts 
failed  to  show  any  ratification  :  79  Ga.  268. 

Knowledge  of  common  member  of  two  firms,  that  of  each :  84  Ga.  125. 

Obligation  contracted  by  member  of  firm  before  it  was  formed,  though  in 
business  to  which  it  succeeded,  not  bind,  unless  ratified:  88  Ga.  317. 

There  being  evidence  of  partnership,  note  sued  on  signed  by  one  partner  not 
in  other's  presence,  admitted  against  latter ;  that  note  waived  homestead,  not 
render  it  inadmissible  :  91  Ga.  192,  193. 
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Rights  and  liabilities  of  partners  to  third  persons. 

Farming  partnership  bound  here  by  note  for  fertilizers,  executed  in  firm 
name  by  one  partner :  91  Ga.  742 ;  see  78  Ga.  332. 

Bound  by  one  partner's  giving  note  waiving  homestead :  93  Ga.  612. 

One  partner  cannot  execute  mortgage  for  firm  debt  against  protest  of 
other:  95  Ga.  176,  177. 

Charge  that  partnership  note  may  be  shown  unauthorized,  under  general 
issue,  erroneous,  neither  evidence  nor  plea  raising  question :  85  Ga.  564. 

Member  of  law  firm,  owning  note,  sold  it,  agreeing  that  his  firm  would 
collect  it  without  charge  ;  other  member  not  bound :  95  Ga.  718. 

§2652.    (1910.)  Duty  of  agent.     An  agent  of  the  partnership  is  gen-^3013,3817, 
erally  bound  to  obey  each  partner.     If  contradictory  instructions 
are  given  by  different  partners,  he  is  not  bound  to  obey  either,  but 
should  act  for  the  best  interest  of  the  partnership. 

§2653.  (1911.)  Matters  outside  of  partnership.  Third  persons  act- 
ing with  a  partner  in  a  matter  not  legitimately  connected  with  the 
partnership,  have  no  right  against  the  firm  or  any  other  member. 

Whether  a  partner  binds  the  firm  is  a  question  for  the  jury  to  decide :  57 
Ga.  92.     Section  cited :  64  Ga.  253. 

Letter-head  describing  firm  as  dealers  in  "cabbage,  collard  and  vine  seed," 
notice  that  large  purchase  of  roses  and  carnations  beyond  firm  scope :  79  Ga.  268. 

§2654.  (1912.)  Lending  money  to  partner.  A  person  lending  money 
to  a  partner  for  the  firm  is  not  bound  to  see  to  its  application,  but  if 
he  knows,  or  has  reasonable  grounds  to  suspect  that  it  is  intended  to 
be  applied  to  other  purposes  than  the  business  of  the  firm,  he  cannot 
recover  it  from  the  partnership. 

The  borrowing  of  money  by  partner  on  his  own  security  does  not  make  it  a 
debt  of  the  firm :  13  Ga.  193-196  ;  8/286  ;  31/693.  Borrowing  money  on  a  usu- 
rious contract  by  one  partner  does  not  prevent  the  recovery  from  the  firm  of 
legal  interest:  44  Ga.  114.  Money  fraudulently  obtained  by  one  partner  from 
the  State,  having  no  connection  with  the  partnership  business,  does  not  affect 
the  firm:  56  Ga.  491. 

§2655.  (1913.)  Purchasing  from  partner.  Third  persons  acquire 
no  title  to  partnership  assets  by  purchase  from  one  member,  when 
notice  or  a  reasonable  ground  of  suspicion  is  known  to  them  that 
the  partner  is  misapplying,  or  seeks  to  misapply  such  assets. 

Selling  to  partner  after  notice  of  his  want  of  authority  to  purchase,  is  on  his 
credit  only :  55  Ga.  427.  Section  cited :  64  Ga.  253 ;  80/622.  Misapplying  the 
money  of  the  firm  by  one  partner  without  the  knowledge  of  the  other  members 
of  the  firm :  26  Ga.  568.  And  as  to  the  liability  of  the  partner  thus  misapply- 
ing: 2  Ga.  18.  A  partner  can  only  mortgage  his  own  interest  in  realty  of  the 
firm,  unless  the  others  consent:  61  Ga.  676. 

If  partner  was  misapplying  firm's  assets  to  individual  debt,  copartner's 
alleged  assent  should  have  been  denied :  82  Ga.  788. 

Member  of  two  firms  selling  as  his  own  one  firm's  property  to  other,  latter 
accounts  to  former  for  interest  of  other  partner  only  :  84  Ga.  125. 

§2656.  (1914.)  Indorsements,  etc.  A  guaranty  or  an  accommoda- 
tion indorsement  is  not  within  the  legitimate  business  of  ordinary 
partnership. 
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Cannot  bind  the  firm  by  the  indorsement  of  one  partner  after  the  dissolu- 
tion of  the  partnership  :  5  Ga.  166.  Section  cited  and  referred  to,  where  there 
was  no  power  to  indorse :  53  Ga.  177. 

One  partner  borrowing  money  on  firm  indorsement  for  private  purposes, 
depositing  it  in  bank  to  firm  credit,  the  other  ratified  if  he  retained  any  part 
of  the  money  after  notice  :  87  Ga.  657.    . 

§2657.  (1915.)  Liability  for  fraud  of  one  partner .  All  the  partners 
are  responsible  to  innocent  third  persons  for  damages  arising  from 
the  fraud  of  one  partner  in  matters  relating  to  the  partnership. 

A  partner  defrauding  the  State  in  a  matter  outside  of  the  scope  and  busi- 
ness of  the  firm,  does  not  affect  them:  56  Ga.  491. 

Partner  fraudulently  converting  another's  property  to  use  of  firm,  firm  is 
liable  in  trover :  76  Ga.  302. 

^29,30*1,  §2658.  (1916.)  For  torts  of  partner  or  servant.  Partners  are  not  re- 
sponsible for  torts  committed  by  a  copartner.  For  the  negligence  or 
torts  of  their  agents  or  servant  they  are  responsible  under  the  like 
rules  with  individuals. 

Firm  not  liable  for  fraud  of  one  member  not  connected  with  the  legitimate 
business  of  the  firm :  56  Ga.  491. 

Passenger  having  through  ticket  over  connecting  railways,  with  baggage 
checked  through,  the  several  roads  liable  as  partners  for  damages  to  baggage: 
68  Ga.  653,  656. 

Action  will  not  lie  against  partnership  in  favor  of  one  partner  for  slander- 
ous words  spoken  by  another  partner :  80  Ga.  284. 

Verdict  against  one  partner  legal,  in  suit  in  tort  against  firm  where  proof 
fails  as  to  partnership :  88  Ga.  55. 

^2635,3791,  §2659.  (1917.)  Power  after  dissolution.  After  dissolution,  a  part- 
ner has  no  power  to  bind  the  firm  by  a  new  contract,  or  to  revive  one 
already  for  any  cause  extinct,  nor  to  renew  or  continue  an  existing 
liability,  nor  change  its  dignity  or  its  nature. 

One  partner  cannot  bind  the  firm  after  dissolution  by  a  contract  of  indorse- 
ment :  5  Ga.  166.  Stated,  that  one  partner  cannot  bind  the  firm  by  a  new  contract 
after  dissolution:  25  Ga.  714.  Notice  of  dissolution  must  be  given,  to  relieve 
from  responsibility:  30  Ga.  691.  A  partner  may  bind  himself  to  pay  a  note 
given  by  the  other  partner  after  dissolution,  by  promising  to  pay  it  after  it  was 
so  given  :  30  Ga.  863.  Ratification  may  be  made  by  not  repudiating  in  time  a 
note  given  after  dissolution  by  one  partner :  53  Ga.  315-317.  Renewal  of  a  note 
after  dissolution,  bound  the  firm,  unless  notice  was  clearly  shown  to  the  cred- 
itors of  the  firm's  dissolution:  49  Ga.  471. 

See  notes  to  sections  2635  and  3791. 

General  power  in  one  partner  to  settle  up  business,  not  include  indorsement 
of  new  draft  for  old  one :  68  Ga.  192. 

Section  applies  where  dissolution  by  death  of  one  partner:  70  Ga.  418.  As- 
signment by  surviving  partner,  with  preferences,  does  not  affect  equitable  heir 
of  deceased  partner's  wards,  whose  money  went  into  partnership:  70  Ga.  418. 

Creditor,  with  notice  of  dissolution,  accepting  drafts  of  one  partner  for  debt, 
and  extending  time,  other  partner  released  :  75  Ga.  855  ;  93/128 ;  92/350 ;  see  also 
20  Ga.  259;  24/310.  Firm  assets  not  discharged:  93  Ga.  128;  other  partners 
bound  by  note,  if  they  afterwards  assent:  92  Ga.  350. 
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Where  partner  retiring  not  otherwise  liable  for  money  afterwards  loaned 
partnership,  not  liable  because  money  used  to  pay  old  firm  debts:  95  Ga. 
679. 

§2660.  (1918.)  Disposition  of  assets  among  creditors.  When  a  part-$4005- 
nership  is  insolvent,  and  one  of  the  partners  is  deceased  insolvent, 
the  creditors  of  the  partnership,  in  equal  degree  with  individual 
creditors,  cannot  claim  to  share  in  the  individual  assets  of  the  de- 
ceased partner  until  the  individual  creditors  shall  have  first  received 
upon  their  debts  such  a  percentage  from  the  individual  assets  as 
such  partnership  creditors  have  received  from  the  partnership  assets. 

68  Ga.  31 ;  72/658.     See  notes  to  section  in  margin. 

The  doctrine  of  where  there  is  a  lien  on  two  funds,  applied :  6  Ga.  393 ; 
16/165.  On  this  rule  of  joint  estates  discharging  joint  debts  first,  and  separate 
estates  separate  debts :  9  Ga.  319.  Joint  and  separate  creditor's  claims  on 
assets :  19  Ga.  87.  How  the  plea  of  sufficient  assets  of  the  firm  must  be  signed, 
and  verified, and  allege  what  to  prevent  making  subject  individual  property: 
21  Ga.  155.  Where  a  partnership  debt  was  superior  to  a  mortgage  by  one 
partner  to  his  individual  creditor :  21  Ga.  398.  Garnishment  process  as  to  joint 
and  separale  debts :  24  Ga.  625.  Separate  and  joint  creditors  must  look  to 
separate  and  joint  property  respectively :  27  Ga.  302.  Partnership  debts  from 
partnership  assets,  and  separate  ones  from  individual  assets:  28  Ga.  371. 
Where  a  firm  creditor  could  appropriate  individual  assets  to  his  debts :  29  Ga. 
276.  A  retiring  partner  assigning  all  the  effects  to  the  remaining  partner,  it  is 
treated  as  individual  assets :  19  Ga.  190.  When  can  take  a  homestead  on  assets 
as  against  creditors :  57  Ga.  229.  When  no  injunction  necessary  against  the 
taking  of  a  homestead  in  partnership  assets :  59  Ga.  399. 

Does  not  limit  power  of  debtors  to  prefer  creditors  under  section  2697: 
68  Ga.  96. 

Mortgage  on  property  of  firm  and  of  one  partner,  is  not  paid  pro  tanto  by 
application  of  individual  property  to  an  individual  debt :  72  Ga.  658. 

Service  on  individual  partner  not  shown,  money  brought  in  under  individual 
fi.fa.,  error  to  subordinate  to  older  partnership^,  fa.:  84  Ga.  149. 

Firm  may  give  preference,  by  mortgage  on  partnership  assets,  to  individual 
creditor  of  one  of  its  members :  86  Ga.  130. 

Partnership  debts  have  first  right  to  be  paid  out  of  partnership  assets :  47 
Ga.  415  ;  51/373 ;  93/150. 

§2661.   (1919.)   Garnishment  on  partner's  interest.     The  interest  of  $4522. 
a  partner  in  the  partnership  assets  may  be  reached  by  a  judgment 
creditor  by  process  of  garnishment  served  on  the  firm,  and  shall  not 
be  subject  to  levy  and  sale.     The  lien  on  such  interest  shall  attach 
from  the  date  of  the  judgment  against  the  partner. 

Formerly  and  at  common  law  subject  to  levy  and  sale:  24  Ga.  625;  21/395. 
Section  referred  to  and  construed :  43  Ga.  326.  Where  partners  subdivided 
the  debt,  making  one  part  payable  to  one  partner,  and  the  other  part  to  the 
other,  the  debtor  is  liable  to  garnishment :  23  Ga.  164.  Garnishment  directed 
to  one  partner  only,  did  not  reach  the  firm  debt:  24  Ga.  625.  Creditor  of  two 
members  of  a  firm  may,  by  garnishment  directed  to  any  one  among  the  firm, 
subject  their  interest  in  such  debts  to  his  claim :  28  Ga.  68.  This  section  and 
section  4522  construed  ;  the  interest  of  one  partner  in  the  partnership  property 
cannot  be  attached,  but  must  be  reached  by  a  garnishment:  40  Ga.  104. 
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Section  cited  and.  construed :  51  Ga.  116.  The  wrongful  use  or  appropriation 
by  one  partner  of  a  portion  of  the  partnership  property  does  not  take  such 
property  without  the  provision  of  this  section:  52  Ga.  567-569.  Is  true  even 
after  dissolution,  as  to  the  undivided  interest  of  the  firm:  51  Ga.  372,  373. 

Upon  garnishment  of  partner's  interest  and  traverse  of  answer,  interest  of 
debtor  in  firm  here,  was  for  jury :  69  Ga.  758. 


ARTICLE  4. 


LIMITED    PARTNERSHIP. 


Act  1837,  §2662.  (1920.)  By  tohom  formed,  for  what  purposes.  Limited  part- 
nership for  the  transaction  of  any  mercantile,  commercial,  mechan- 
ical, manufacturing,  mining  or  agricultural  business  within  this 
State,  may  be  formed  by  two  or  more  persons,  upon  the  terms,  with 
the  rights  and  powers,  and  subject  to  the  conditions  and  liabilities 
herein  prescribed;  but  the  provisions  of  this  Article  shall  not  be 
construed  to  authorize  any  such  partnership  for  the  purposes  of 
banking  or  making  insurance. 

Acti837,  §2663.  (1921.)  How  constituted.  Such  partnerships  may  consist  of 
one  or  more  persons,  who  shall  be  called  general  partners,  and  who 
shall  be  jointly  and  severally  responsible  as  general  partners,  and  of 
one  or  more  persons  who  shall  contribute  in  actual  cash  a  specific 
sum  as  capital  to  the  common  stock,  who  shall  be  called  special 
partners,  and  who  shall  not  be  liable  for  debts  of  the  partnership 
beyond  the  fund  so  contributed  by  him  or  them  to  the  capital,  ex- 
cept as  hereinafter  provided. 

Act  1837,  §2664.  (1922.)  Business,  by  whom  transacted.  The  general  partners 
only  shall  be  authorized  to  transact  business,  and  sign  for  the  part- 
nership, and  to  bind  the  same. 

Act  1837,  §2665.  (1923.)  Specifications  of  certificate.  Persons  desirous  of 
forming  such  partnership  shall  make,  and  severally  sign  by  them- 
selves, or  attorney  in  fact,  a  certificate  which  shall  contain — 

1.  The  name  of  the  firm  under  which  such  partnership  is  to  be 
conducted. 

2.  The  general  nature  of  the  business  intended  to  be  transacted. 

3.  The  names  of  all  the  general  and  special  partners  inserted 
therein,  distinguishing  which  are  general  and  which  are  special  part- 
ners, and  their  respective  places  of  residence. 

4.  The  amount  of  capital  which  each  special  partner  shall  have 
contributed  to  the  common  stock. 

5.  The  period  at  which  the  partnership  is  to  commence,  and  the 
period  at  which  it  shall  terminate;  and  when  made  by  such  attor- 
ney in  fact,  the  power  of  the  attorney  duly  authenticated  shall  be 
recorded  along  with  such  certificate. 


Cobb,  585. 
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§2666.   (1924.)  Hoiv   acknowledged.       The  certificate  shall  be  ac-  ^J^mb 
knowledged  by  the  several  persons  signing  the  same,  or  their  attor- 
ney  in    fact,  before  a  judge  of  the   superior  court,   ordinary,  or  a 
justice  of  the  peace,  or  notary  public,  and  such  acknowledgment 
shall  be  certified  by  the  officer  before  whom  the  same  is  made. 

§2667.  (1925.)  Certificate  and  power  of  attorney,  when  and  where  Acobb3585 
filed.  The  certificate  and  power  of  attorney  in  fact,  so  acknowledged 
and  certified,  shall  be  filed  in  the  office  of  the  clerk  of  the  superior 
court  of  the  county  in  which  the  principal  place  of  business  of  the 
partnership  shall  be  situated,  and  also  be  recorded  by  him  at  large 
in  a  book  to  be  kept  for  that  purpose,  open  to  public  inspection.  If 
the  partnership  shall  have  places  of  business  situated  in  different 
counties,  a  transcript  of  the  certificate,  and  power  of  attorney  in 
fact,  and  of  acknowledgment  thereof,  duly  certified  by  the  clerk  in 
whose  office  it  shall  be  filed,  under  his  official  seal,  shall  be  filed  and 
recorded  in  like  manner  in  the  office  of  the  clerk  of  the  superior 
court  in  every  such  county;  and  the  clerk  for  each  and  every  registry 
required  by  this  Article  shall  be  entitled  to  the  sum  of  five  dollars. 

§2668.  (1926.)  Affidavit.  At  the  time  of  filing  the  original  cer-  Acc^b^86< 
tificate,  with  the  evidence  of  the  acknowledgment  thereof,  as  before 
directed,  an  affidavit  or  affidavits  of  the  several  general  partners 
shall  also  be  filed  in  the  same  office,  stating  that  the  sums  specified 
in  the  certificate  to  have  been  contributed  by  each  of  the  special 
partners  to  the  common  stock  have  been  actually  and  in  good  faith 
paid  in  cash,  and  a  certified  copy  of  such  certificate,  power  of  at- 
torney, and  affidavits,  shall  be  evidence  in  all  courts  and  places 
whatever. 

§2669.  (1927.)  Informal  partnerships .  No  such  partnership  shall  Acobi>!7586. 
be  deemed  to  have  been  formed  until  such  certificate  as  is  herein 
mentioned  shall  have  been  made,  acknowledged,  filed  and  recorded, 
nor  until  an  affidavit  shall  have  been  filed  as  above  directed;  and  if 
any  false  statement  be  made  in  such  certificate  or  affidavit,  or  if 
such  partnership  business  be  commenced  before  such  certificate  or 
affidavit  is  filed,  all  the  persons  interested  in  such  partnership  shall 
be  liable  for  all  the  engagements  thereof  as  general  partners. 

§2670.  (1928.)  How  published.  The  partners  shall  publish  the A«J a*^ 
terms  of  the  partnership,  when  registered,  for  at  least  six  weeks  im-  Act| .1873» 
mediately  after  such  registry,  in  at  least  two  newspapers  published 
in  the  county  in  which  the  place  of  business  is  situated:  Provided, 
there  are  two  newspapers  there  published;  but  if  not,  then  in  one; 
and  if  no  newspaper  should  be  published  in  the  county  in  which  the 
business  is  to  be  transacted,  the  notice  shall  be*  published  in  the 
newspaper  in  which  the  sheriff  advertises;  and  if  such  publication 
be  not  made  within  two  months  from  the  filing  of  such  certificate 
and  affidavit,  the  partnership  shall  be  deemed  general. 
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ACobb37586  §2671.  (1929.)  Evidence  of  publication.  The  affidavits  of  the  pub- 
lication of  such  notice  by  the  printers,  publishers  or  editors  of  the 
newspapers  in  which  the  same  shall  be  published,  may  be  filed  in  the 
office  of  the  clerk  of  the  superior  court  in  which  the  certificate  has 
been  filed,  and  shall  be  evidence  of  the  facts  therein  contained. 

A<Tbb37586  §2672.  (1930.)  Renewal  or  continuance  of  partnership.  Every  re- 
newal or  continuance  of  such  partnership  beyond  the  time  fixed  for 
its  duration,  shall  be  certified,  acknowledged  and  recorded,  and  an 
affidavit  of  a  general  partner  be  made  and  filed,  and  notice  be  given 
in  the  manner  herein  required  for  its  original  formation;  and  every 
such  partnership  which  shall  be  otherwise  renewed  or  continued  shall 
be  deemed  a  general  partnership. 

ACobb37586  §2673.  (1931.)  Alteration  of  names,  etc.,  deemed  a  dissolution.  Every 
alteration  which  shall  be  made  in  the  names  of  the  partners,  in 
the  nature  of  the  business,  or  in  the  capital  or  shares  thereof,  or  in 
any  other  matter  specified  in  the  original  certificate,  shall  be  deemed 
a  dissolution  of  the  partnership;  and  every  such  partnership  which 
shall  in  any  manner  be  carried  on  after  any  such  alteration  shall 
have  been  made,  shall  be  deemed  a  general  partnership,  unless  re- 
newed as  a  special  partnership  according  to  the  provisions  of  the 
last  section. 

ACobb37587  §2674.  (1932.)  Firm  name.  The  business  of  the  partnership  shall 
be  conducted  under  a  firm  in  which  the  names  of  the  general  part- 
ners only  shall  be  inserted  without  the  addition  of  the  word  "com- 
pany," or  any  other  general  term;  and  if  the  name  of  any  special 
partner  shall  be  used  in  such  firm,  he  shall  be  deemed  a  general 
partner. 

ACobb37587.  §2675.  (1933).  Suits.  Suits  to  be  brought  by  any  partnership  to 
be  formed  under  this  Code,  shall  be  in  the  name  or  names  of  the 
general  partners  only,  and  suit  against  such  partnership  shall  be 
brought  against  the  general  partners  only,  except  in  cases  where  the 
special  partners  shall  be  rendered  liable  as  general  partners,  in  which 
cases  suits  may  be  brought  against  all  the  partners  jointly  or  sever- 
ally, or  any  one  or  more  of  the  special  partners  may  be  sued  in  the 
same  action  with  the  general  partners. 

AGobb3?587  §2676.  (1936.)  Privileges  of  special  partner.  A  special  partner  may 
Act|71884"5*  at  any  time  examine  into  the  condition  and  progress  of  the  partner- 
ship concerns,  may  advise  as  to  the  management  of  the  same,  and 
when  the  general  partner  or  partners  may  be  rendered  incompetent 
to  act  on  account  of  illness,  temporary  absence  or  other  cause,  may 
direct  and  control  the  business  of  the  partnership  as  a  general  part- 
ner may  do;  provided  such  special  partner,  before  assuming  such 
direction  and  control,  shall  cause  to  be  placed  in  a  position  easily  to 
be  seen  by  all  parties  dealing  with  said  partnership  a  placard  or  sign 
showing  who  are  the  general  and  who  the  special  partners  constituting 
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such  partnership;  otherwise,  the  special  partner  or  partners  shall 
not  transact  any  business  on  account  of  the  said  partnership,  nor  be 
employed  for  that  purpose  as  agent  or  in  any  capacity  akin  thereto. 
If,  contrary  to  the  provisions  of  this  section,  the  special  partner 
shall  in  any  manner  interfere  with  the  business  and  affairs  of  the 
partnership,  he  shall  be  deemed  a  general  partner;  but  a  special 
partner  may  act  as  the  attorney  or  counselor  at  law  for  the  partner- 
ship without  being  liable  to  become  a  general  partner. 

§2677.  (1934.)  Capital  stock  not  to  be  withdrawn.  No  part  of  theActi837, 
sum  which  any  special  partner  shall  have  contributed  to  the  capital 
stock  shall  be  withdrawn  by  him  or  paid  or  transferred  to  him  in 
the  shape  of  dividends,  profits  or  otherwise,  at  any  time  during  the 
continuance  of  the  partnership,  but  any  partner  may  annually  re- 
ceive lawful  interest  on  the  sum  so  contributed  by  him,  if  the  payment 
of  such  interest  shall  not  reduce  the  original  amount  of  such  capital; 
and  if,  after  the  payment  of  such  interest,  any  profits  shall  remain 
to  be  divided,  he  may  also  receive  his  portion  of  such  profits,  but 
shall  not  be  liable  for  any  debts  previously  contracted  by  the  gen- 
eral partners. 

§2678.  (1935.)  Interest  and  profits,  etc.  If  it  shall  appear  that,  by  Act  1837, 
the  payment  of  interest  or  profits  to  any  special  partner,  the 
original  capital  has  been  reduced,  or  the  firm  shall  be  unable  to  pay 
its  debts,  the  partner  receiving  the  same  shall  be  bound  to  restore 
the  interest  or  profits  received  by  him  necessary  to  make  good  his 
original  share  of  the  original  stock. 

§2679.    (1937.)  Liability  of  general  partners.     The  general  partners  Act  3837, 
shall  be  liable  to  each  other,  and  to  the  special  partners,  for  their 
management  of  the  business  of  the  firm,  both  in  law  and  equity,  as 
other  partners  are  now  by  law  and  equity. 

§2680.    (1938.)   Partners  guilty  of  fraud,  etc.     Every  partner  whoActi837, 
shall  be  guilty  of  any  fraud  in  the  affairs  or  business  of  the  part- 
nership, shall  be  liable  civilly  to  the  party  injured,  to  the  extent  of 
his  damage,  and  shall  also  be  liable  to  an  indictment  for  a  misde- 
meanor. 

§2681.  ( 1939. )  Fraudulent  assignments  invalid.  Every  sale,  assign-  J^tib37i87 
ment  or  transfer  of  any  of  the  property  or  effects  of  such  partner-  $$2695, 2830. 
ship,  made  by  such  partnership  when  insolvent  or  in  contemplation 
of  insolvency,  or  after  or  in  contemplation  of  the  insolvency  of  any 
partner,  with  the  intent  of  giving  a  preference  to  any  creditor  of 
such  partnership  or  insolvent  partner  over  other  creditors  of  such 
partnership,  and  every  judgment  confessed,  lien  created,  or  security 
given  by  such  partnership,  under  the  like  circumstances,  and  with 
the  like  intent,  shall  be  void  as  against  the  creditors  of  such  part- 
nership. 
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This  and  next  section  cited,  as  to  restrictions  on  limited  partnerships  in  the 
matter  of  assignments :  82  Ga.  133. 

Act  1837,         §2682.   (1940.)  By  general  or  special  partners.     Every  such   sale, 

Oobb,  588. 

$2695.  assignment  or  transfer  of  any  of  the  property  or  effects  of  a  general 
or  special  partner,  who  may  have  become  liable  as  a  general  partner, 
made  by  such  general  or  special  partner  when  insolvent  or  in  con- 
templation of  insolvency,  or  after  or  in  contemplation  of  the  insol- 
vency of  the  partnership,  with  the  intention  of  giving  to  any 
creditor  of  his  own,  or  of  the  partnership,  a  preference  over  cred- 
itors of  the  partnership,  every  judgment  confessed,  lien  created,  or 
security  given  by  any  such  partner  under  the  like  circumstances, 
and  with  the  like  intent,  shall  be  void  as  against  the  creditors  of  the 
partnership. 

Cobb,  588.  §2683.  (1941.)  Liability  of  special  partners,  etc.  Any  special  part- 
ner who  shall  violate  any  provisions  of  the  last  two  preceding  sec- 
tions, or  who  shall  concur  in,  or  assent  to,  any  such  violation  by  the 
partnership,  or  by  any  individual  partner,  shall  be  liable  as  a  gen- 
eral partner. 

ACobb!758s.  §2684.  (1942.)  Special  partners,  etc.  In  case  of  the  insolvency  or 
bankruptcy  of  the  partnership,  no  special  partner  shall,  under  any 
circumstances,  be  allowed  to  claim  as  a  creditor  until  the  claims  of  all 
the  other  creditors  of  the  partnership  shall  be  satisfied. 

Aoobt?7588  §2685.  (1943.)  Dissolution,  how  effected.  No  dissolution  of  such 
partnership,  by  the  acts  of  the  parties,  shall  take  place  previous  to 
the  time  specified  in  the  certificate  of  its  renewal,  until  a  notice  of 
such  intended  dissolution  shall  have  been  filed  and  recorded  in  the 
clerk's  office  in  which  the  original  certificate  was  recorded,  and  pub- 
lished at  least  once  a  week  for  four  weeks  in  a  newspaper  printed  in 
each  of  the  counties  where  the  partnership  has  places  of  business; 
but  if  no  newspaper  be  printed  in  such  counties,  then  the  notice 
shall  be  published  for  four  weeks  in  the  newspaper  in  which  the 
sheriff  of  said  county  advertises,  which  notice  shall  be  signed  by  all 
the  partners,  or  their  representatives:  Provided,  that  nothing  herein 
contained  shall  be  so  construed  as  to  affect  the  collection  of  any 
demand  against  either  of  the  special  partners  which  may  have  been 
contracted  previous  to  the  commencement  of  such  special  part- 
nership. 

General  Note  on  Chapter  1. 

Notes  taken  mainly  from  Code  of  1882  : 
Account  and  settlement,  bill  filed  for,  may  embrace  every  matter  neces- 
sary to,  without  being  multifarious  thereby  :  5  Ga.  22.     No  adequate  remedy 
at  law  for:  15  Ga.  213. 

Acceptance  by  one  partner  for  the  partnership :  48  Ga.  570 ;  55/618.  For  in- 
dividual debt :  15  Ga.  253. 

Admission,  when  -that  of  a  member  of  a  firm  not  a  party  to  the  suit  may  be 
given  in  evidence  to  charge  the  other  members :  2  Ga.  244 ;  16/424.  Answer  of 
a  defendant  in  equity  as  an  admission  :  13  Ga.  206  ;  21/395.     When  of  a  partner 
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is  not  evidence  in  favor  of  the  plaintiff :  17  Ga.  300.  What  admission  is  evi- 
dence of  a  partnership  interest :  32  Ga.  477  ;  47/253  ;  12/591,  592. 

Assignee  of  the  interest  of  one  partner  is  entitled  to  the  remedies  of  the 
assignor  for  procuring  a  settlement:  33  Ga.  Sup.  184. 

Attachment,  when  can  only  issue  for  a  partnership  debt,  when  non-resident 
partners  are  the  only  survivors  of  the  firm :  8  Ga.  532.  Against  a  firm  where 
all  the  members  could  be  attached  for  an  individual  debt:  60  Ga.  546.  When 
some  of  the  partners  are  unknown :  47  Ga.  587.  Where  the  affidavit  is  worded 
as  follows,  "C.  J.  &  Co.  reside  out  of  the  State,"  it  is  sufficient:  19  Ga.  84. 
See  note  to  section  4522. 

Attorney  at  law,  partner  in  a  mercantile  firm,  not  allowed  commissions  for 
collecting  debts  for  the  firm,  in  the  absence  of  an  agreement  to  that  effect :  37 
Ga.  299,  300. 

Debts,  division  of  the  usurious  debt  of  the  firm  does  not  purge  it  of  the 
usury  :  22  Ga.  193.  Where  the  contract  of  a  partner  is  objectionable  on  ac- 
count of  usury,  yet  the  firm  must  pay  the  legal  interest :  40  Ga.  107. 

Dissolution,  when  after,  a  court  of  equity  will  appoint  a  receiver :  18  Ga.  664. 
A  partition  of  partnership  land  made  before  dissolution  :  35  Ga.  84.  Liability 
of  a  partner  after,  to  account  to  another  one  for  firm  assets :  57  Ga.  11. 

Equity,  concurrent  jurisdiction  between  law  and  equity  as  to  settlement  of 
partnership  affairs :  33  Ga.  Sup.  184.  Will  aid  creditors  to  follow  goods  sold 
to  a  firm  who  transferred  them  without  valuable  consideration  to  another  part- 
nership composed  of  some  of  the  same  parties :  9  Ga.  449.  May  interfere 
when  the  estate  is  involved  in  two  partnerships,  etc.,  and  enjoin  suits  of  cred- 
itors :  21  Ga.  442.  No  adequate  remedy  at  law  where  one  partner  sought  an 
account  against  his  copartner:  15  Ga.  213.  Will  restrain  the  publication  of 
letters:  29  Ga.  161.  May  require  partner  taking  charge  of  assets  to  indemnify 
the  other  partners :  35  Ga.  113.  Bill  against  two  partners  one  of  whom  dies 
pending  the  suit :  38  Ga.  444.  Bill  by  one  partner'  against  copartner  must  be 
brought  in  the  county  where  the  managing  partner  lives,  and  there  must  be  a 
cause  of  action  at  the  time  it  is  brought :  55  Ga.  329.  A  demurrer  will  be  sus- 
tained to  a  bill  between  the  partners  unless  all  of  them  made  parties :  51  Ga. 
313.  Will  restrain,  on  account  of  conflicting  interest,  one  partner  from  carry- 
ing on  the  same  business  as  the  firm :  33  Ga.  500. 

Evidence,  entries  on  the  firm  books  are,  against  the  firm:  14  Ga.  699.  Bill 
and  answer  of  a  partner  admissible  in  a  claim  case,  etc. :  21  Ga.  395.  When 
the  declarations  of  one  partner  are  not  evidence  or  notice  of  dissolution :  31 
Ga.  403.  Competency  as  to  testifying  of  partners  and  representatives  under 
the  evidence  Act  of  1866:  36  Ga.  520-565.  As  to  the  other  party,  not  ruled  out 
if  contract  made  with  living  member  of  the  firm  :  37  Ga.  586-623 ;  59/342, 343- 
349;  41/123.  But  if  contract  made  with  the  deceased  member  of  the  firm, 
evidence  ruled  out :  39  Ga.  186.  Under  the  plea  of  non  est  factum  :  60  Ga.  437. 
In  issue  of  partnership  or  no  partnership,  the  sayings  of  one  partner  not 
brought  to  the  knowledge  of  the  others  do  not  bind  the  other  members  of  the 
firm:  44  Ga.  229.  Business  letters  of  the  clerk  with  the  firm  name  to  them 
admissible  as  those  of  the  firm :  62  Ga.  46.  When  printed  handbills  were 
evidence  of  existence  of  a  partnership :  40  Ga.  222. 

Firm  name  need  not  be  inserted  in  the  articles  of  partnership,  but  the  name 
in  which  the  business  is  carried  on  becomes  the  firm  name :  31  Ga.  403. 

Garnishment,  when  the  debtor  of  one  partner  is  subject  to:  23  Ga.  164. 

Interest,  the  apparent  interest  of  a  partner  treated  as  the  actual :  28  Ga.  68. 

Jurisdiction  of  courts  where  several  partners  live  in  several  counties :  54 
Ga.  486. 
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Landlord  and  tenant,  when  they  are  partners  as  to  the  crop:  52  Ga.  567. 
AVhen  father  and  son  are  partners  as  to  crop :  53  Ga.  160.  But  see  when  land- 
lord and  tenant  are  not  partners  as  to  crop :  42  Ga.  226  ;  48/425  ;  73/528. 

Law  partnership,  nature  and  objects  of:  34  Ga.  388.  Bound  by  their  firm 
contracts  as  to  collections :  55  Ga.  283. 

Lien,  asserted  against  the  property  of  the  firm  for  a  lien  existing  against 
one  member  thereof,  binds  his  interest  in  the  firm :  19  Ga.  591. 

Limitations,  payment  by  one  partner  within  six  years,  does  not  take  it  out 
of  the  statutes  as  to  copromisors:  14  Ga.  641,  648.  The  statute  does  not  run 
as  between  partners  where  there  are  debts  due  by  the  firm  or  unsettled  or 
owing  to  the  firm :  20  Ga.  556. 

Liquidation,  when  assets  of  the  firm  were  placed  in  the  hands  of  a  clerk  for, 
and  he  paid  debts  with  his  own  funds  and  filed  a  bill  setting  forth  these  facts : 
36  Ga.  484. 

Mortgage,  when  made  by  one  partner  to  his  copartner's  representative,  it 
is  superior  to  creditor's:  29  Ga.  276.  Of  the  individual  interest  in  partnership 
property,  is  not  superior  to  a  sale  thereof  to  pay  partnership  debts :  21  Ga.  394. 
Given  by  a  firm,  does  not  include  the  individual  property  of  the  members, 
unless  specially  so  set  forth:  43  Ga.  528.  On  a  stock  of  goods:  49  Ga.  313. 
Power  of  a  partner  to  make,  can  be  contested  either  at  law  or  in  equity:  60 
Ga.  396. 

Note,  execution  of,  by  one  partner  in  the  firm  name,  prima  facie  binds  all  the 
members :  15  Ga.  198. 

Parties,  joinder  in  suit  of  a  partner  and  the  representative  of  one  deceased 
where  the  partnership  is  alleged,  and  so  also  the  surviving  partner  to  be  in- 
solvent,, since  the  law  allowing  judgments  and  verdicts  to  be  so  moulded  as 
to  give  equitable  relief:  62  Ga.  46. 

Partners,  responsibility  of  a  person  holding  himself  out  as  a  member  of  a 
firm :  29  Ga.  285.  Maker  of  a  note  to  a  firm  cannot  plead  an  agreement  with 
two  partners  to  settle  it  with  the  debt  of  one,  another  partner  not  being  a 
party  to  the  agreement :  48  Ga.  495.  Sale  to  a  partner  with  notice  of  his  want 
of  authority  to  buy  for  the  firm,  will  be  held  as  a  sale  on  the  individual  credit 
of  that  member:  55  Ga.  427.  Bill  may  be  brought  by  one  partner  for  an 
account  and  for  division  against  another  having  agreed  to  pay  all  the  firm 
debts:  57  Ga.  11.  Bights  of  a  partner  as  to  interests  separate  from  the  part- 
nership :  58  Ga.  26.  When  one  partner  furnishes  the  capital  and  another  his 
services  :  50  Ga.  339-350. 

Partnership,  may  be  altered  or  modified  as  between  themselves :  2  Ga.  18. 
From  holding  themselves  out  to  the  public  under  a  firm  name  the  law  will 
imply  the  existence  of  a  partnership :  53  Ga.  98.  What  is  evidence  of,  as  to 
third  parties :  14  Ga.  699.     Settlement  of :  54  Ga.  470. 

Payment,  to  partnership:  See  section  3717  and  notes. 

Pleadings,  plea  of  assets  belonging  to  the  firm  must  be  signed  and  verified, 
and  what  it  must  allege  to  prevent  a  creditor  from  pursuing  the  individual 
estate  of  a  deceased  partner :  21  Ga.  155.  When  non  est  factum  is  pleaded  by  one 
partner  and  the  onus  to  show  authority  to  sign  is  on  the  plaintiff:  60  Ga.  437. 

Possessory  warrant,  will  not  be  sustained  for  the  share  of  a  partner  until 
final  division  of  effects:  40  Ga.  328. 

Powers,  to  bind  the  firm  by  a  sealed  instrument:  16  Ga.  424. 

Realty,  reason  of  the  rule  that  a  court  of  equity  may  treat  real  estate  of  a 
partnership  as  personalty :  15  Ga.  445.  Members  of  a  firm  holding  lands  are 
tenants  in  common  :  19  Ga.  14 ;  61/676.  When  partnership  lands  are  not  sub- 
ject to  levy  and  sale  for  the  debt  of  one  partner:  43  Ga.  325.  May  have  it 
partitioned  before  the  dissolution  of  the  partnership :  35  Ga.  84. 
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Receiver,  when  a  court  of  equity  will  appoint,  on  the  dissolution  of  a  firm : 

18  Ga.  664.     When  before  dissolution  :  21  Ga.  74.     Appointment  of,  to  wind  up 
the  partnership :  38  Ga.  179. 

Rescission,  when  a  contract  between  two  partners  will  not  be  rescinded  in 
the  absence  of  actual  fraud  in  the  seller :  55  Ga.  495. 

Rights  of  partners  may  be  settled  at  law  as  well  as  in  equity :  28  Ga.  68. 

Set-off,  when  there  cannot  be  ,  of  an  individual  debt :  46  Ga.  527.  When  not 
against  a  firm  debt :  28  Ga.  219 ;  33/243  ;  36/508.  Partners  can  plead  an  excess 
of  profits  received  by  one  partner  in  a  suit  between  them :  30  Ga.  813.  When 
by  agreement  the  debt  due  by  one  of  the  firm  to  a  customer  is  permitted  to  be 
set  off  against  purchases  made  of  the  firm  by  the  customer :  54  Ga.  499.  When 
not  mutual: '58  Ga.  507. 

Notes  from  decisions  since  Code  of  1882  : 

Admissions,  of  defendant's  husband,  not  made  in  her  presence,  not  admis- 
sible to  show  defendant  and  plaintiff  were  partners :  93  Ga.  104. 

Advertisement  of  partnership  not  binding  on  persons  stated  to  be  partners, 
not  shown  to  have  known  of  or  acquiesced  in  it :  93  Ga.  128. 

Corporations,  suit  against  copartnership,  alleged  to  be  composed  of  an 
individual  and  railroad  company,  demurrable  here :  75  Ga.  567. 

Evidence,  statement  of  one  partner  in  presence  of  other,  not  denied  by 
latter,  admissible  against  latter  to  show  partnership,  though  not  told  plaintiff: 
91  Ga.  192. 

Mortgage,  in  firm  name,  executed  by  partners  as  individuals,  is  act  of 
partnership  as  also  partners,  and  may  be  foreclosed  against  one  or  all: 
65  Ga.  71. 

Plea  of  no  partnership,  irrelevant  on  suit  on  note  signed  "  Hirsch  <fe  Co.," 
there  being  no  allegation  of  partnership  in  declaration  :  91  Ga.  555. 

Defense  dependent  upon  showing  partnership  relation  with  plaintiff,  may 
plead  and  prove  any  fact  showing  plaintiff's  liability  as  partner:  95  Ga.  723. 

Released,  retiring  partner  not,  where  clerk  entitled  to  laborer's  lien,  but 
permitted  mortgage ^t.  fa.  to  take  assets:  92  Ga.  351. 

Suit  against  firm,  plea  of  non  assumpsit,  verdict  against  one  partner  sus- 
tained :  75  Ga.  664,  665 ;  see  also  68  Ga.  255. 

Tenants  in  common,  partners  are,  as  to  land  deeded  to  firm :  65  Ga.  71.    See 

19  Ga.  14 ;  61/676. 
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CHAPTER  2. 

DEBTOR    AND    CREDITOR. 


ARTICLE  1. 

GENERAL    PRINCIPLES. 


SECTION  1. 

RELATION    DEFINED,    ETC. 

$$4003,4001.  §2686.  (1944.)  Relation  of  debtor  and  creditor.  Whenever  one  per- 
son, by  contract  or  by  law,  is  liable  and  bound  to  pay  to  another  an 
amount  of  money,  certain  or  uncertain,  the  relation  of  debtor  and 
creditor  exists  between  them. 

To  render  responsible  for  the  debt  of  another,  it  must  be  in  writing  and  for 
a  consideration  :  15  Ga.  321.  This  section  construed  in  connection  with  section 
1952,  and  includes  cases  of  tort  before  judgment:  59  Ga.  257.  Party  borrowed 
notes  on  himself,  proceeds  to  be  turned  over  when  desired,  or  else  good  notes 
or  fi.  fas.  instead,  guaranteed  by  himself:  54  Ga.  47. 

Whether  partnership,  or  one  member,  the  true  debtor,  question  for  jury  ; 
book  entries  considered  in  deciding  on  whose  credit  goods  sold  :  75  Ga.  665. 

Agreement  with  another  upon  good  consideration,  to  pay  his  debt,  creates 
relation  :  77  Ga.  374. 

What  son  must  show  to  recover  from  father's  estate  for  services  in  caring 
for  him  while  old  and  infirm :  90  Ga.  581 ;  92/521,  522. 

$4003.  §2687.    (1945.)   Rights  of  creditors  favored.     The  rights  of  creditors 

should  be  favored  by  the  courts,  and  every  remedy  and  facility  af- 
forded them  to  detect,  defeat  and  annul  any  effort  to  defraud  them 
of  their  just  rights. 

Section  cited  and  approved  :  60  Ga.  571 ;  75/84,  312. 

Cited,  and  bill  upheld  to  enable  creditor  to  subject  individual  interest  of 
trustee  who  mingled  his  own  with  property  of  estate :  71  Ga.  815. 

Courts  favor  creditors,  but  cannot  assist  them  when  their  pleadings  are  too 
defective  to  afford  basis  for  granting  relief  sought :  74  Ga.  251. 

Where,  in  view  of  this  section,  interlocutory  appointment  of  receiver  under 
creditors'  bill  attacking  voluntary  assignment  for  fraud,  was  not  error: 
74  Ga.  543. 

$$ioo4,4ooi,  §2688.  (1946.)  Equitable  assets.  Courts  of  equity  should  assist 
creditors  in  reaching  equitable  assets  in  every  case  where  to  refuse 
interference  would  jeopard  the  collection  of  their  debts. 

Judgment  creditor  granted  an  injunction  and  receiver  in  the  State  court, 
whei*e  the  only  fund  out  of  which  he  could  get  his  rights  was  in  danger:  63 
Ga.  551.     How  reached  by  fi.  fa.  levied  and  return  of  nulla  bona  :  59  Ga.  706. 
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§2689.    (1947.)    Attacking  judgments.      Creditors    may   attack    as  ^4565- 5371- 
fraudulent  a  judgment  or  conveyance,  or  any  other  arrangement  in- 
terfering with  their  rights,  either  in  law  or  in  equity. 

Judgment  of  foreclosure  in  favor  of  one  creditor,  not  set  aside  by  another, 
except  for  fraud  :  77  Ga.  118. 

§2690.    (1948.)   Pursuing  two  remedies.     The  creditor  cannot  pursue  $3737. 
the  person  and  property  of  the  debtor  at  the  same  time,  except  in 
cases  specially  provided  for;   but  the  process  last  sued  out  shall  be 
void. 

§2691.    (1949.)    Compulsory  election.     As  among  themselves,  credi-  $|^2, 4002' 
tors  must  so  prosecute  their  own  rights  as  not  unnecessarily  to  jeopard 
the  rights  of  others;   hence,  a  creditor  haviog  a  lien  on  two  funds  of 
the  debtor  equally  accessible  to  him,  will  be  compelled  to  pursue  the 
one  on  which  other  creditors  have  no  lien. 

Stated,  where  there  is  a  claim  on  two  funds:  8  Ga.  462.  Where  surviving 
partner  has  two  funds  on  which  there  are  two  liens  or  claims :  16  Ga.  165.  It 
only  applies  where  contending  creditors  have  a  common  debtor:  24  Ga.  347. 
All  creditors  are  equally  meritorious,  therefore  there  should  be  pro  rata  dis- 
tribution :  27  Ga.  47.  Section  cited,  and  creditors  should  not  jeopardize  the 
rights  of  others  :  39  Ga.  320.  Doctrine  applied  in  favor  of  a  surety  :  6  Ga.  393. 
Where  the  provisions  of  this  section  are  referred  to :  17  Ga.  95 ;  49/619  ;  57/304. 
But  this  principle  does  not  apply  where  one  of  the  funds  is  outside  of  this 
State  :  54  Ga.  573. 

Creditor  taking  no  part  in  claim  case,  postponed  to  one  who  raised  money 
by  compromise  verdict :  72  Ga.  751. 

Judgment  creditor  having  lien  on  property  and  on  fund  in  court,  postponed 
to  one  having  lien  only  on  fund  :  72  Ga.  752. 

Equity  will  not  compel  election  by  holder  of  mortgage,  purchasing  to  pro- 
tect property  bought  in  good  faith,  subject  thereto:  77  Ga.  547. 

Vendee's  equity  to  have  older  judgment  satisfied  out  of  vendor's  other 
property,  superior  to  that  of  junior  judgment  to  have  contribution  :  85  Ga.  439. 

One  mortgagee  cannot  charge  another  with  solvent  collaterals,  unless 
actually  collected :  86  Ga.  457.  Mortgagee  not  compelled  to  relinquish  lien 
upon  fund  in  court,  because  also  held  defeasible  deed  to  land  of  debtor: 
86  Ga.  457. 

§2692.  Co7npositio7i  by  debtor.  If  a  debtor  misrepresents  or  sup- ?o  Ga.  271. 
presses  any  material  fact  in  the  statement  of  his  affairs  either  as  to 
the  amount  of  his  property  or  of  his  indebtedness,  the  composition 
is  void;  so,  too,  if  he  privately  agrees  to  give  one  creditor  a  better 
security  or  to  pay  one  more  than  the  other,  the  contract  with  the 
others  is  void. 

Composition  agreement  with  creditors,  induced  by  falsehood  and  fraud, 
void :  72  Ga.  254. 
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SECTION  2. 

STATUTE    OF    FRAUDS. 

$3ii??3i53?'  §2693.  (1950.)  Obligations  which  must  be  in  writing .  To  make  the 
3io3',  343°'  following  obligations  binding  on  the  promisor,  the  promise  must  be 
3527,3159    jn  Writing,  signed  by  the  party  to  be  charged  therewith,  or  some 

SDieestbS  person  by  him  lawfully  authorized,  viz.: 

p.  1127.' 

Auctioneers:  See  section  3527  and  notes.  Contracts  with  counties,  section 
343  ;  fire-insurance,  section  2089.  See  notes  to  section  2694.  Agent's  authority 
must  be  in  writing  under  section  3002. 

What  is  not  such  part  performance  as  will  dispense  with  a  writing:  63  Ga. 
67-69.  Note  signed  after  contract  made  and  antedated,  takes  the  parol  bar- 
gain and  sale  out  of  the  statute  of  frauds :  55  Ga.  633.  Sale  and  delivery  of 
cotton  with  a  sale  ticket  signed  by  the  seller,  binding  contract  under  this  sec- 
tion :  50  Ga.  652.  Letter  written  by  defendant  acknowledging  terms  of  the 
contract,  takes  out  of  the  statute:  29  Ga.  294.  A  sale  ticket  taking  contract 
out  of  the  statute,  similar  section  to  seventeenth  section  of  statute  of  frauds: 
50  Ga.  651. 

Receipt  given  by  one  to  another,  signed  by  first  party  alone,  not  sufficient ; 
nor  is  letter  referring  generally  to  contract,  without  stating  its  terms,  etc. : 
66  Ga.  338.  Contract  may  be  embodied  in  correspondence :  87  Ga.  333.  Writ- 
ing binding,  if,  construed  with  others,  intelligible  without  parol  aid :  73 
Ga.  400. 

Agreement  for  sale  of  goods  over  value  of  $50.00,  contained  in  ambiguous 
memorandum,  explainable  by  parol :  81  Ga.  297. 

Auctioneer's  written  memoranda,  when  ambiguous,  may  be  explained  by 
parol :  80  Ga.  572. 

Statute  of  frauds  not  applied  if  not  set  up  by  plea,  objection  to  evidence,  or 
request  to  charge  :  89  Ga.  473  ;  see  also  71  Ga.  470 ;  94/468. 

Statute  does  not  apply  to  one  not  a  party  to  the  contract :  94  Ga.  655. 

1.  A  promise  by  an  executor,  administrator,  guardian  or  trustee 
to  answer  damages  out  of  his  own  estate. 

Promise  by  administrator  to  indemnify  attorneys  in  paying  over  money 
collected  for  the  estate,  binding  individually,  and  doubtful  if  estate  would  be 
bound :  71  Ga.  501. 

Act243851  2'      ^'  ^  Promise  to  answer  for  the  debt,  default,  or  miscarriage  of  an- 
$3815.  '       other. 

See  as  to  sureties  and  guarantors,  section  2966. 

Promise  to  indemnify  a  person  for  becoming  surety  to  another,  need  not  be 
in  writing:  1  Ga.  294.  Parol  promise  by  husband  to  answer  for  debt  of  his 
wife,  void:  6  Ga.  14.  Written  promise  to  answer,  etc.,  not  valid  at  common 
law,  unless  it  shows  a  consideration  :  6  Ga.  390.  Must  be  in  writing  and  show  a 
consideration :  15  Ga.  321.  But  valid  without  a  consideration  appearing  in 
writing,  by  the  Act  of  1851-2:  17  Ga.  568.  That  the  Act  of  1851-2,  dispensing 
with  a  consideration  in  writing,  was  not  repealed  by  the  Act  of  1855-6  (pp.  240- 
260):  32  Ga.  128.  Account  books  insufficient  per  se  to  make  a  party  liable  for 
the  debts  of  another :  8  Ga.  74.     Parol  promise  void  whether  absolute  or  con- 
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ditional,  to  pay  the  debt  of  another :  21  Ga.  238.  What  promise  not  within  the 
terms  of  this,  as  being  the  party's  own  debt  he  promised  to  pay :  30  Ga.  488. 
Title  bond  assigned  to  a  party  promising  to  pay  the  balance  of  purchase-money, 
not  obnoxious  to  the  statute :  35  Ga.  258.  Where  there  was  a  sufficient  con- 
sideration for  a  promise  or  undertaking :  36  Ga.  581-583.  An  original  and  not  a 
collateral  promise  to  pay  the  debt  of  another :  40  Ga.  65.  To  make  responsible 
for  the  debt  of  another,  there  must  be  a  writing  signed  by  the  party  to  be 
charged:  43  Ga.  187,189.  It  was  an  original  undertaking:  45  Ga.  138.  Goods 
furnished  on  recommendation,  not  rendering  the  party  so  doing  responsible : 
19  Ga.  310.  When  third  person  liable  for  representations  as  to  the  solvency  of 
another:  26  Ga.  241.  Conditional  promise  to  pay  the  debt  of  another:  44  Ga. 
71.  Where  the  promise  was  not  within  the  statute :  30  Ga.  488.  The  court  be- 
low rightfully  refused  to  charge  that  the  agreement  was  within  the  statute : 
48  Ga.  498.  Binding  where  full  performance  by  the  creditor  accepted  by  the 
promisor :  53  Ga.  353.  When  guarantee  of  the  solvency  of  notes  not  a  promise 
to  answer  for  the  debt  of  .another:  57  Ga.  198.  Statute  of  frauds  did  not  ap- 
ply in  this  case :  58  Ga.  602.  An  original  and  not  a  collateral  contract :  60  Ga. 
456.    Novation  where  debt  extinguished  and  another  substituted :  55  Ga.  277. 

After  bankruptcy  of  firm  and  members,  new  promise  by  one  member  to  pay 
firm's  note,  not  obnoxious  to  this  provision :  68  Ga.  592. 

Promise  in  writing  need  not  state  the  consideration,  but  it  may  be  inquired 
into :  70  Ga.  53. 

Consideration  necessary  to  support  promise  to  pay  debt  of  another :  70 
Ga.  53. 

Promise  to  repay  money  lent  to  a  third  person,  inducing  the  loan,  is  binding 
without  writing :  70  Ga.  53. 

Purchaser  of  land  from  debtor  agreeing  with  creditor  who  claims  lien 
thereon,  to  pay  him,  and  to  release  debtor,  not  within  statute :  70  Ga.  592. 

Substitution  of  third  person  for  debtor,  by  agreement  releasing  debtor, 
need  not  be  in  writing:  70  Ga.  690;  see  also  55  Ga.  277;  60/456.  Maker 
of  note  could  recover  here,  of  one  so  substituted  as  debtor,  although  maker 
had  not  paid  the  note :  70  Ga.  690 ;  see  also  55  Ga.  277  ;  60/456. 

Charges  on  account,  made  for  convenience  of  the  real  debtor  in  the  name  of 
another,  not  within  the  statute :  71  Ga.  169. 

Money  furnished  W.  but  charged  to  T.  alone,  he  promising  W.  to  refund  it, 
may  constitute  original  promise  by  T. :  70  Ga.  52. 

Promise  that  if  plaintiff  would  let  defendant's  son  have  goods,  he  (defend- 
ant) would  see  it  paid,  original,  not  collateral  undertaking:  73  Ga.  739. 

Where  one  told  a  merchant  to  let  another  have  goods  and  he  "would  see  it 
paid,"  this  was  an  original  undertaking:  74  Ga.  838. 

Landlord's  promise  to  pay  cropper's  mortgage  debt  which  was  about  to  stop 
his  sale  of  cotton,  not  within  statute :  75  Ga.  710. 

Verbal  guarantee  of  safe  return  of  goods  by  another,  not  binding :  76  Ga.  538. 

Promise  by  father,  that,  if  goods  were  furnished  son,  he  would  see  they  were 
paid  for,  was  original  undertaking:  76  Ga.  723. 

Undertaking  here  original  and  not  within   statute  of   frauds:  77  Ga.  542. 

Lumber-merchant  refusing  to  credit  contractor  further  for  lumber  to  build 
house,  and  owner  agreeing  to  pay  bill,  original  undertaking:  80  Ga.  698. 

Agreement  by  L.  to  pay  M.  for  goods  to  be  furnished  F.  out  of  money  due  F., 
original  undertaking :  84  Ga.  227. 

One  sending  for  physician  for  another,  agreeing  to  see  him  paid,  and  after- 
wards telling  him  she  would  pay,  original  undertaking:  91  Ga.  180. 

Suit  on  verbal  guaranty,  statute  not  pleaded,  not  effectual :  94  Ga.  468. 
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$2480. 


$4037. 


3.  Any  agreement  made  upon  consideration  of  marriage,  except 
marriage  articles  as  hereinbefore  provided. 

Parol  marriage  agreement  executed  cannot  be  afterwards  changed :  30  Ga. 
528.  Parol  agreement  before  marriage  to  execute  in  writing  a  marriage  settle- 
ment after  marriage,  is  not  valid,  and  marriage  not  part  performance:  54  Ga. 
681-684. 


4.  Any  contract  for  sale  of  lands,  or  any  interest  in,  or  concern- 
ing them. 

See  notes  concerning  real  property  :    Sections  3045-3067. 

Rent  case,  where  part  performance  prevented  use  of  dispossession  warrant 
by  the  landlord  :  49  Ga.  468.  What  is  sufficient  part  performance  to  take  out 
of  the  statute :  55  Ga.  198.  Original  parol  agreement  not  revocable  after  exe- 
cuted at  defendant's  expense  :  3  Ga.  83.  Estopped  from  taking  advantage  of  an 
oral  agreement  as  to  the  flow  of  water,  against  a  bona  fide  purchaser  without 
notice  :  41  Ga.  162-171.  Verbal  contract  as  to  land  so  largely  acted  on  as  to  take 
it  out  of  the  statute :  28  Ga.  165.  Contract  with  agent  to  sell  land  need  not  be 
in  writing:  60  Ga.  212.  A  trust  in  land  need  not  be  in  writing,  but  must  be 
proved  by  writing:  5  Ga.  341.  When  admissions  of  parol  agreement  in  defend- 
ant's answer,  yet  insisting  on  the  statute  of  frauds,  he  is  entitled  to  its  benefits : 
8  Ga.  457.  Parol  lease  of  lands  for  more  than  three  years  is  void  under  the 
statute  of  frauds :  12  Ga.  386.  A  parol  contract  for  land  must  be  clearly  shown 
beyond  a  doubt :  17  Ga.  559.  Taking  bond  for  title  by  assignment  and  agreeing 
to  pay  the  purchase-money  is  not  a  parol  promise  under  this  section :  35  Ga. 
258.  Does  not  affect  a  contract  fully  executed,  or  where  there  has  been  per- 
formance, as  payment:  45  Ga.  182.  Where  part  performance  may  make  valid 
a  parol  license :  45  Ga.  331.  An  easement  should  be  by  grant  express  or  im- 
plied :  29  Ga.  254.  Building  party  walls  by  parol  agreement  was  taken  out  of 
the  statute  by  part  performance :  46  Ga.  19.  Inapplicable  to  the  facts  in  this 
case :  48  Ga.  442. 

Principle  stated :  68  Ga.  264. 

Does  not  apply  to  one  not  a  party  to  the  contract  of  sale :  94  Ga.  655. 

Auctioneer's  written  memoranda  when  ambiguous  may  be  explained  by 
parol :  80  Ga.  572. 

Auctioneer's  written  memorandum  of  sale  of  realty,  insufficient,  if  fails  to 
specify  terms  of  sale :  86  Ga.  226. 

Growing  trees  are  part  of  realty :  82  Ga.  793. 

Facts  here  made  no  trust  (see  section  3153),  or  fraud,  or  part  performance  to 
take  case  out  of  statute:  88  Ga.  819,  822,  823. 

Deed  to  land  to  which  grantor's  name  signed  by  agent  by  verbal  authority, 
did  not  pass  title :  90  Ga.  113. 

One  who  promises  to  pay  in  future  for  lands  deeded  to  him,  not  relieved  by 
statute  of  frauds :  93  Ga.  320. 

Condition  subsequent  in  deed,  to  pay  annuity,  modified  by  parol,  held  bind- 
ing, when  :  93  Ga.  497. 

Parol  agreement  that  purchase  at  sheriff's  sale  was  for  benefit  of  another, 
who  was  to  pay  purchase-money,  binding  as  executed :  95  Ga.  663. 

Verbal  agreement  for  joint  purchase  at  administrator's  sale,  not  enforceable 
against  one  purchasing:  88  Ga.  819. 

$8044.  5.  Any  agreement  (except  contracts  with  overseers)  that  is  not  to 

be  performed  within  one  year  from  the  making  thereof. 
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Goods  to  be  delivered  within  a  year,  but  the  price  to  be  paid  afterward,  is 
not  within  the  statute :  1  Ga.  348.  This  being  a  contract  for  a  writing,  and 
might  be  executed  in  a  year,  is  not  within  the  statute :  22  Ga.  1.  Not  within 
the  terms  of  this  section,  for  it  could  have  been  performed  within  a  year:  34 
Ga.  152.  Contingency  could  occur  within  a  year:  24  Ga.  506.  Verbal  agree- 
ment made  14th  of  December,  1856,  for  rent  of  house  and  lot  for  1857,  is  void 
under  the  statute :  31  Ga.  507.  It  will  not  be  presumed  that  the  contract  was 
not  in  writing:  16  Ga.  162.  Contract  with  an  overseer  must  have  been  in 
writing  where  not  to  be  performed  in  a  year:  26  Ga.  551.  Where,  although 
the  agreement  was  not  in  writing,  it  was  taken  out  of  the  statute  by  part  per- 
formance :  55  Ga.  79. 

6.  Any  promise  to  revive  a  debt  barred  by  the  acts  of  limitation.   ^VJf5^ 

$$3433,3788. 

New  promise,  how  suit  should  be  brought  on,  and  must  plainly  refer  to  the 
debt  or  demand  sought  to  be  revived  :  6  Ga.  21.  In  an  action  on  note  barred,  a 
new  promise  made  by  the  maker  to  a  prior  holder  is  sufficient:  7  Ga.  506. 
Subsequent  promise  made  by  parol  relied  on  :  12  Ga.  613.  Credit  on  the  note: 
18  Ga.  379,  381.  Where  there  was  a  consideration  for  a  promise  in  1860  to  pay 
part  of  a  note  in  1861 :  55  Ga.  10.  New  promise  to  pay  in  a  particular  way  must 
be  in  writing :  58  Ga.  500. 

See  notes  to  collateral  sections  in  margin. 

Husband  can  revive  debt  to  wife,  as  against  his  creditors ;  not  fraudulent 
per  se,  but  only  a  circumstance  to  be  considered  :  72  Ga.  1. 

Debt  may  be  revived  either  before  or  after  barred,  and  statute  begins  to  run 
from  new  promise :  72  Ga.  14. 

Barred  debt  is  good  consideration  for  new  promise  :  72  Ga.  14. 

Debt  barred  by  statute,  revived  by  new  promise  in  writing  without  new  con- 
sideration :  76  Ga.  371. 

7.  Any  contract  for  the  sale  of  goods,  wares  and  merchandise  in  $3527. 
existence,  or  not  in  esse,  to  the  amount  of  fifty  dollars  or  more,  ex- 
cept the  buyer  shall  accept  part  of  the  goods  sold  and  actually  re- 
ceive the  same,  or  give  something  in  earnest  to  bind  the  bargain,  or 

in  part  payment. 

As  to  cotton  or  other  products,  see  section  3546. 

Not  excluded  from  the  terms  of  the  statute  where  such  contract  is  executory  : 
6  Ga.  554.  Goods  not  in  esse  not  within  the  statute :  6  Ga.  554.  Cotton  in- 
cluded under  term  "goods"  :  6  Ga.  554.  When  delivery  of  goods  not  sufficient 
under  this  section  :  20  Ga.  574-577.  No  contract  valid  unless  the  buyer  accepts 
or  gives  something  in  earnest,  or  there  is  a  writing  signed  by  the  party  to  be 
charged :  30  Ga.  637.  Where  buyer  can  object  to  quantity  or  quality,  there  is 
no  acceptance  :  25  Ga.  215.  What  contract  does  not  fall  under  this  provision  and 
is  sufficient :  25  Ga.  391-394,  395.  Letters  acknowledging  the  contract,  sufficient 
to  take  it  out  of  the  statute  :  29  Ga.  294.  Verbal  stipulations  did  not  show  re- 
ceipt or  payment  by  the  buyer,  so  as  to  take  it  out  of  the  statute :  49  Ga.  143- 
146.  Where  part  delivery  of  cotton  and  a  sale  ticket  signed,  takes  the  contract 
out  of  the  statute  as  to  the  buyer:  50  Ga.  644,  651.  A  contract  to  purchase  an 
account  for  $50.00,  or  more,  must  be  in  writing:  54  Ga.  179.  A  subsequent 
note  signed  by  the  buyer,  taking  a  parol  bargain  out  of  the  statute :  55  Ga.  633. 

To  take  advantage  of  the  statute,  it  must  be  pleaded,  when  :  71  Ga.  470. 

Agreement  for  sale  of  goods  over  value  of  $50.00,  contained  in  ambiguous 
memorandum,  explainable  by  parol :  81  Ga.  297. 
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That  memoranda  of  bargain  on  several  pieces  of  paper,  not  fatal,  if  signed 
paper,  construed  with  others,  intelligible  without  parol.  Here,  the  memo- 
randa, taken  alone,  were  unintelligible :  73  Ga.  400. 

Contract  may  be  embodied  in  correspondence  :  87  Ga.  333. 

Contract  to  find  market  for  cross-ties,  originally  lacking  consideration,  was 
rendered  mutual  by  part  performance:  90 Ga.  416. 

Cited,  where  retiring  partner  held  liable  for  goods  over  $50.00,  ordered  by 
parol  before  dissolution ,  delivered  to  other  partner  after  dissolution  :  91  Ga.  757. 

The  acceptance  may  be  by  person  designated  to  receive,  by  message  over 
telephone :  88  Ga.  578. 

Facts  here  constituted  delivery  and  acceptance  of  stock,  and  statute  of 
frauds  not  apply,  whether  certificate  received  or  not:  92  Ga.  432. 

Purchase  of  goods  through  traveling  salesman,  who  himself  signed  and  sent 
order  to  principal,  not  within  statute :  95  Ga.  423. 

Acts  1880-1,      8.  An  acceptance  of  a  bill  of  exchange. 

p.  62.  l  & 

"Cr.  the  within  $2.30,  the  balance  to  be  paid  in  January,  next,"  did  not 
make  maker  of  entry  liable  for  balance :  81  Ga.  768  ;  53/665. 

General  Note  on  Section  2693. — Obligations  that  must  be  in  writing,  and 
how  declared  on  :  13  Ga.  195.  Statute  of  frauds  must  be  pleaded,  to  avail  in  a 
case  of  a  lease :  13  Ga.  452-458.     Letters  as  showing  a  contract :  53  Ga.  164. 

Besides  the  contracts  required  to  be  in  writing  by  the  statute  of  frauds 
(section  2693),  this  Code  also  requires  the  following  to  be  in  writing  to  be 
binding:  fire-insurance  contracts,  section  2089;  auctioneer's  sale,  section 3527; 
contracts  with  counties,  section  343. 

No  memorandum  of  sale  necessary  to  make  judicial  sale  binding:  See  sec- 
tion 5448. 

Parol  promise  to  pay,  by  drawee  to  payee,  not  render  draft  such  equitable 
assignment  of  account  as  to  defeat  subsequent  garnishment :  84  Ga.  403. 

Legal  significance  of  drawee  writing  his  name  across  face  of  bill  of  exchange 
is  acceptance :  88  Ga.  29. 

Acts  1853-4,      §2694.   (1951.)  Exceptions.      The  foregoing  section  does  not  ex- 

1855o?a        tend  to  the  following  cases,  viz.: 

As  to  acceptance  of  a  draft,  what  would  be  part  performance:  53  Ga.  665-668. 

1.  When  the  contract  has  been  fully  executed. 

Statute  does  not  apply  to  a  contract  fully  performed :  1  Ga.  348. 
Parol  agreement  that  purchase  at  sheriff's  sale  was  for  benefit  of  another 
who  was  to  pay  purchase-money  ;  binding  as  executed :  95  Ga.  663. 

2.  Where  there  has  been  performance  on  one  side,  accepted  by  the 
other  in  accordance  with  the  contract. 


p.  240. 
$4037. 


When  there  was  part  performance  by  a  tenant :  49  Ga.  468.  Where  the  con- 
tract for  rent  was  executed  :  63  Ga.  476.  Promise  to  pay  the  debt  of  another, 
is  binding  where  full  performance  accepted:  53  Ga.  353.  Employment  of  a 
clerk,  part  performance:  53  Ga.  98-109.  Part  performance,  a  plea  of  recoup- 
ment allowed:  55  Ga.  79.  Part  payment  and  possession,  are  part  perform- 
ance: 55  Ga.  198.  Building  of  a  wall,  part  performance  of  a  parol  license: 
46  Ga.  24.  New  promise  must  be  in  writing;  forbearance  to  sue  may  be  part 
performance:  58  Ga.  500-508.  Parol  agreement  to  execute  a  settlement  after 
marriage  is  within  the  statute,  and  neither  marriage  nor  possession  by  the 
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husband  is  part  performance :  54  Ga.  681-684.  Parol  promise  by  one  to  see 
that  another  should  pay  money  borrowed,  4s  within  the  statute,  and  there  was 
no  part  performance  :  63  Ga.  442-446. 

Agreement  to  lend  money,  borrower  to  execute  security  deed,  etc.,  exe- 
cuted except  debtor  did  not  sign  deed,  specific  performance  decreed:  66 
Ga.  296. 

Where  railroad  licensed  one  by  parol  to  erect  mill-dam  on  its  lands  and 
overflow  them,  license  cannot  be  revoked,  when :  69  Ga.  114. 

Contract  recognized  in  letters,  and  partly  performed,  is  not  within  the 
statute:  74  Ga.  498. 

Allegations  here  sufficient  to  take  case  out  of  statute  of  frauds,  part  per- 
formance set  out :  93  Ga.  29. 

Where  stipulation  in  deed  to  pay  annuity  in  money,  modified  by  parol  and 
performed  :  93  Ga.  497. 

Agreement  by  one  firm  buying  out  another,  to  pay  off  lien  to  prevent  fore- 
closure, etc.,  taken  out  of  statute  here  by  performance :  87  Ga.  474. 

3.  Where  there  has  been  such  part  performance  of  the  contract 
as  would  render  it  a  fraud  of  the  party  refusing  to  comply,  if  the 
court  did  not  compel  a  performance. 

As  to  part  performance  being  part  execution  of  a  parol  contract :  6  Ga.  590. 
Where  it  would  be  a  fraud  not  to  decree  specific  performance :  9  Ga.  80.  After 
part  execution :  14  Ga.  683.  Payment  of  the  purchase-money,  together  with 
taking  possession  and  improvements,  make  part  performance:  15  Ga.  144. 
Where  the  son  under  part  performance  was  entitled  to  specific  performance  to 
prevent  fraud:  22  Ga.  431.  Where  one  person  signs  for  another  at  his  re- 
quest: 22  Ga.  402.  Purchase,  payment,  possession  and  improvements  release 
a  parol  agreement  for  land  from  the  statute :  27  Ga.  125.  Must  be  part  per- 
formance to  take  a  verbal  contract  for  land  out  of  the  statute :  24  Ga.  402 ; 
27/485.  A  verbal  contract  largely  acted  on  taken  out  of  the  statute :  28  Ga. 
165.  There  being  part  performance,  it  would  be  a  fraud  not  to  decree  spe- 
cific performance :  30  Ga.  96.  Antenuptial  parol  agreement  admitted  by  the 
husband,  equity  will  decree  specific  performance:  30  Ga.  156.  Where  a  de- 
fendant in  execution,  under  a  parol  contract  to  redeem,  makes  improvements: 
30  Ga.  336.  Taken  out  of  the  statute  as  to  realty  by  part  performance :  34 
Ga.  152-159.  It  is  a  question  for  the  jury  as  to  whether  it  was  taken  out 
of  the  statute  by  part  performance:  37  Ga.  26-31.  Parol  contract  between 
two  attorneys,  where  it  would  be  a  fraud  not  to  enforce  it:  38  Ga.  232. 
Parol  contract  for  the  delivery  of  cross-ties  taken  out  of  the  statute  by  part 
performance:  41  Ga.  71.  Parol  contract  for  rent  taken  out  of  the  statute  by 
part  performance :  42  Ga.  207.  Such  part  performance  of  parol  agreement  as 
would  be  a  fraud  not  to  carry  it  out :  43  Ga.  569.  Fully  executed  by  entire 
payment,  accepted  by  the  vendor,  takes  it  out  of  the  statute :  45  Ga.  182.  Li- 
cense by  parol  rendered  obligatory  by  the  party  making  investments,  etc. : 
45  Ga.  331.  Payment  of  part  of  the  purchase-money  to  a  stranger  without 
the  consent  of  the  vendor,  and  mere  possession  of  the  land,  will  not  take  it  out 
of  the  statute:  33  Ga.  Sup.  123.  Agreement  by  parol  as  to  building  a  wall, 
fully  executed,  takes  it  out  of  the  statute :  46  Ga.  19.  Rent  contract,  although 
not  in  writing,  taken  out  of  the  statute  by  part  performance :  48  Ga.  512.  Em- 
ployment of  a  clerk, part  performance:  53  Ga.  98-109.  Draft  for  an  engine 
agreed  to  be  accepted,  taken  out  of  the  statute  by  delivery  of  the  engine:  53 
Ga.  665.  Promise  by  parol  to  pay  the  debt  of  another,  with  full  payment  ac- 
cepted :  53  Ga.  353.  Contract  for  rent  not  in  writing,  taken  out  of  the  statute, 
so  as  to  prevent  the  use  of  a  dispossession  warrant  by  the  landlord  :  49  Ga.  470. 
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The  part  performance  must  be  of  the  contract :  47  Ga.  479.  New  promise 
must  be  in  writing :  58  Ga.  500.  Forbearance  to  sue  may  be  part  performance : 
58  Ga.  508.  Part  performance,  when  he  could  not  fraudulently  deny  his  agree- 
ment: 54  Ga.  559.  Part  performance  and  recoupment :  55  Ga.  75-79.  Equity 
gives  relief  where  there  has  been  part  performance  in  pursuance  of  the  con- 
tract :  51  Ga.  77.  Specific  performance  where  there  was  a  gift  with  improve- 
ments :  54  Ga.  624.  Where  another  debtor  substituted  by  consent,  not  within 
the  statute :  55  Ga.  277 ;  60/456.  What  is  not  such  part  performance  by  col- 
lateral promisor  as  to  take  it  out  of  the  statute :  63  Ga.  67. 

Decreed,  where  agreement  on  meritorious  consideration,  and  valuable  im- 
provements made  on  faith  thereof,  but  not  when :  69  Ga.  125. 

Where  possession  of  land  under  parol  contract  of  purchase,  and  valuable 
improvements  made,  specific  performance  decreed:  69  Ga.  759. 

Exchange  of  lands  consummated  by  possession,  makes  perfect  equity  in 
vendee  without  notice  of  prior  parol  sale,  though  notice  received  before  deed 
executed :  70  Ga.  480. 

Where  though  verbal  authority  to  execute  deed  to  land,  invalid,  estoppel 
operates  against  grantor,  because  of  part  performance :  90  Ga.  113. 

Contract  to  find  market  for  cross-ties,  originally  lacking  consideration,  ren- 
dered mutual  by  part  performance :  90  Ga.  416. 

Decreed  against  corporation  where  agent  bargained  lot  to  one  who  paid 
purchase  price  to  corporation  and  made  valuable  improvements :  93  Ga.  747. 

Vendor  performing  parol  agreement  (modifying  contract  of  sale)  to  deed 
part  of  land  to  subpurchaser,  subpurchaser' s  taking  possession  was  part  per- 
formance as  to  original  vendee :  82  Ga.  123. 

Gift  enforced  where  possession  and  improvements  made  on  faith  thereof : 
33  Ga.  9;  94/187;  but  where  gift  alleged  was  definite  part  of  tract,  proof  that 
whole  tract  given,  variance,  and  gift  not  enforced  :  94  Ga.  187. 

General  Note  on  Article  1. — Substitution  of  one  debtor  for  another:  19 
Ga.  551 ;  20/403-415.  Taking  another  as  collateral  security  :  38  Ga.  286.  When 
there  was  no  novation  but  a  contract  of  sale,  in  consideration  of  another  pay- 
ing debts :  38  Ga.  518.  Small  notes  given  for  larger  ones  so  as  to  obtain  judg- 
ment sooner:  18  Ga.  668;  22/466;  60/396.  A  surety  indemnified  by  debtor 
giving  small  notes  for  larger  ones :  23  Ga.  616. 

As  to  extent  of  creditor's  accountability  for  property  received  from  debtor, 
to  be  sold,  pay  debt,  etc. :  92  Ga.  149. 

Implied  trusts,  section  3159(2),  expressly  excepted  from  statute  of  frauds: 
46  Ga.  291. 


ARTICLE  2. 


ACTS    VOID    AS    AGAINST    CREDITORS. 


ACohb!V      §2695.(1952.)    Void  acts.     The  following  acts  by  debtors  shall  be 
59G9a'2557|8'  fraudulent  in  law  against  creditors  and  others,  and  as   to  them  null 
and  void,  viz.: 

ACobb18i'(i8       1-  Every  assignment  or  transfer  by  a  debtor,   insolvent  at  the 
Ap ''V865'6'  time,  of  real  or  personal  property,  or  choses  in  action  of  any  de- 

($8529,  356£ 
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tfSjn] kj«>?9, scription,  to  any  person,  either  in  trust  or  for  the  benefit  of,  or  in 
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behalf  of,  creditors,  where  any  trust  or  benefit  is  reserved  to  the 
assignor  or  any  person  for  him. 

Lex  loci:  See  section  8. 

An  instrument  which  was  void  as  against  creditors  because  of  secret  trust 
reserved  :  73  Ga.  414. 

Intimation  of  judge  in  temporary  restraining  order,  etc.,  as  to  fraud  and 
reservation  of  benefit  by  assignor,  stricken  by  Supreme  Court:  70  Ga.  559. 

Charge,  here,  on  law  of  fraudulent  assignments,  warranted  by  facts: 
77  Ga.  781. 

Conveyance  to  wife  in  consideration  of  her  paying  certain  debts  and  main- 
taining debtor  during  his  life,  fraudulent  as  against  creditors  unprovided  for : 
80  Ga.  353. 

Agreement  by  purchaser,  in  sale  by  insolvent  firm  of  all  its  assets,  to  employ 
one  of  firm  as  manager  at  monthly  salary,  will  not  per  se  void  sale :  83  Ga.  105. 

Conveyance  for  benefit  of  creditors,  reserving  trust  for  vendor,  ground  for 
attachment :  86  Ga.  188. 

Agreement  between  insolvent  debtor  and  third  person,  that  latter  will  pur- 
chase former's  land  at  sheriff's  sale  and  give  a  year  to  redeem,  etc.,  not  per  se 
fraudulent ;  that  purchaser  bought  debtor's  right  to  redeem,  not  fraud  on 
creditors :  87  Ga.  303. 

By  virtue  of  Act  of  February  24th,  1866,  insolvent  debtor  may  assign  accounts 
for  exclusive  benefit  of  one  creditor,  no  one  but  such  preferred  creditor  tak- 
ing any  benefit;  sworn  inventory,  schedule,  etc.,  unnecessary  (overruling  94 
Ga.  61) :  94  Ga.  750,  751. 

Mortgage  with  power  of  sale,  not  vitiated  by  provision  that  mortgagee  is  to 
hold  excess  over  debt,  subject  to  mortgagor's  order:  88  Ga.  277. 

2.  Every  conveyance  of  real  or  personal  estate,  by  writing  or$3529- 
otherwise,  and  every  bond,  suit,  judgment  and  execution,  or  con- 
tract of  any  description,  had  or  made  with  intention  to  delay  or 
defraud  creditors,  and  such  intention  known  to  the  party  taking;  a 
bona  fide  transaction  on  a  valuable  consideration,  and  without  notice 
or  ground  for  reasonable  suspicion,  shall  be  valid. 

Administrator  of  grantor  may  set  aside  when :    See  notes  to  section  3357. 

As  to  one  having  right  of  action  for  tort  being  a  "creditor,"  see  notes  to 
section  3934. 

Fact  that  deed  made  to  defraud  creditors  cannot  avail  vendor  or  his  privies 
in  ejectment  brought  by  vendee :  65  Ga.  320. 

Good  faith  of  transaction  is  question  for  jury  :  65  Ga.  744. 

Possession  in  vendor,  sufficiently  explained  here  :  65  Ga.  745. 

Wife  having  separate  estate,  fact  that  she  buys  husband's  property  at  tax 
sale,  not  itself  render  sale  fraudulent :  68  Ga.  93. 

Conveyance  by  debtor  to  delay,  hinder  and  defraud  creditors,  intention 
known  to  party  taking,  is  void  :  68  Ga.  560 ;  see  also  59  Ga.  256  ;  60/572. 

Equity  will  not  interfere  to  set  aside  conveyance  of  land  in  fraud  of  cred- 
itors, etc.,  on  behalf  of  general  creditor  without  judgment:  69  Ga.  491, 

Onus  on  defendants  to  show  valid  consideration  where  creditor  attacking  as 
fraudulent  husband's  deed  to  trustee  for  wife  and  children :   69  Ga.  558. 

Transfers  between  husband  and  wife  scanned  closely,  and  utmost  good  faith 
must  appear,  to  be  good  against  creditors :  57  Ga.  235 ;  69/757 ;  see  also  73  Ga. 
716. 
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Bill  lies  to  enable  creditor  to  reach  assets  of  trustee  who  fraudulently  min- 
gled same  with  property  of  the  estate :  71  Ga.  815. 

Conveyance  to  defeat  collection  of  debt,  void:  72  Ga.  830. 

Sale  by  married  woman  to  her  husband,  made  to  hinder  creditors,  void  :  75 
Ga.  312. 

Conveyance  here  to  son,  made  pending  suit,  to  hinder  and  defeat  creditors, 
and  taken  with  notice :  75  Ga.  799. 

Conveyance  of  lands  by  defendant  to  claimants,  held  not  made  to  hinder 
creditors :  75  Ga.  874. 

Wife  assisting  husband  in  obtaining  goods  on  credit,  for  purpose  of  paying 
debt  due  her,  liable  for  payment  therefor:  76  Ga.  712. 

This  section  being  charged  in  language  of  Code,  charge  correct:  80  Ga.  266. 

Defense  to  trover  that  plaintiff  conveyed  to  defendant's  grantor  to  defeat 
creditors,  maxim  "in  pari  delicto,"  etc.,  being  invoked,  must  be  proved  beyond 
reasonable  doubt :  81  Ga.  154. 

In  case  falling  under  paragraph  2,  court  may  charge  paragraph  1  as  illustra- 
tive of  paragraph  2,  as  to  benefits  reserved  by  debtor :  83  Ga.  105. 

Deed  to  secure  debt,  though  absolute,  taken  with  notice  of  grantor's  intent 
to  delay  or  defraud  creditors,  void:  84  Ga.  91. 

Affidavit  showing  purpose  of  conveyance  to  hinder  and  delay  creditors,  at- 
tachment properly  issued :  86  Ga.  188. 

3.  Every  voluntary  deed  or  conveyance,  not  for  a  valuable  consid- 
eration, made  by  a  debtor  insolvent  at  the  time  of  such  convey- 
ance. 

Stated  :  68  Ga.  560. 

This  principle  properly  charged  where  evidence  tended  to  show  conveyance 
to  wife  without  consideration  :  76  Ga.  699. 

Voluntary  conveyance  yielded  to  judgment  againt  grantor:  81  Ga.  44. 

Insolvent  partners  may  bona  fide  convey  all  assets  of  insolvent  firm  in 
payment  of  individual  debts.  But,  if  one  partner's  share  exceeds  his  indi- 
vidual liability,  it  is  as  to  excess  a  donation  to  copartner,  and  void  pro  tanto: 
87  Ga.  223. 

"Where  husband  paid  for  land  title  to  which  was  taken  in  wife's  name,  it 
was  a  gift  and  void  as  to  creditors :  87  Ga.  742. 

Conveyance  of  land  by  widow  to  minor  children  from  whom  it  was  wrong- 
fully withheld,  though  made  to  defraud  creditors,  and  so  known  to  grantees, 
valid  :  88  Ga.  355. 

Erroneous  verdict  against  claimant,  defendant's  son,  no  insolvency  of  de- 
fendant at  time  of  conveyance  being  shown,  although  defendant  retained  pos- 
session and  declared  deed  a  sham  :  89  Ga.  143. 

Deed  of  gift  by  father  to  son,  while  solvent,  not  void  against  creditors  here, 
though  unrecorded :  91  Ga.  92,  93. 

Where  creditor  attacked  conveyance  to  son-in-law  for  fraud,  heavy  liabili- 
ties outstanding  against  grantor  at  time,  material:  94  Ga.  625. 

Voluntary  conveyance  to  son-in-law  pending  suit,  possession  retained, 
scanned  close! \  :  88  Ga.  172. 

General  Note  on  Section  2695. — Administrator  cannot  recover  property 
transferred  by  the  intestate  to  defraud  creditors:  19  Ga.  290.  Evidence  of- 
fered by,  that  intestate  conveyed  property  to  defraud  creditors,  not  admis- 
sible, hut  may,  in  the  absence  of  proof  of  creditors,  offer  proof  that  intestate 
was  induced  to  convey  hy  existing  fears  of  future  embarrassment:  22  Ga.  431. 
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Maybe  sued  together  with  insolvent  transferee  of  insolvent  debtor:  23  Ga.  11. 

Agreement,  where  one  bought  land  of  another  sold  at  sheriff's  sale  to  be  held 
for  debtor,  held  fraudulent  and  property  subjected  to  sale,  for  benefit  of  cred- 
itors :  31  Ga.  150. 

Assent  is  binding  only  where  all  agree  to,  and  what  is  not  assent  to  an 
assignment :  47  Ga.  414.  Presumed  unless  dissent  expressed :  10  Ga.  274. 
What  condition  as  to  assent  of  creditors  renders  void  as  to  the  other  cred- 
itors :  50  Ga.  527  ;  55/249  ;  17/430. 

Assignee,  when  not  liable  for  rent  of  room  or  storage  of  books :  52  Ga.  619. 

Assignment,  to  pay  a  creditor,  not  void  because  effects  assigned  are  larger 
than  the  debt,  such  excess  to  be  returned:  10  Ga.  10;  12/514;  47/82;  45/204. 
For  benefit  of  a  part  of  the  creditors,  was  null  and  void  under  the  Act  of  1818 
as  against  those  excluded :  24  Ga.  431.  By  husband  to  wife  pending  suit  against 
him,  prima  facie  fraudulent:  57  Ga.  235.  By  insolvent  debtor,  terms  of  which 
contemplated  that  all  should  sign  it,  is  binding  on  none  of  the  creditors  unless 
all  sign  it:  47  Ga.  414.  Validity  of  assignment  tested  by  a  garnishment  of 
the  assignee :  50  Ga.  527-529.  When  attachment  and  garnishment  failed  as 
against  a  valid  foreign  assignment  as  to  effects  here:  56  Ga.  155.  Equitable, 
by  client  in  favor  of  an  attorney :  58  Ga.  349. 

Balance  in  hands  of  assignee  after  paying  debt  to  himself  to  be  paid  over  to 
assignor,  made  the  assignment  void  formerly :  28  Ga.  520.  Not  so  since  the  Act 
of  1866 :  45  Ga.  204. 

Bank,  section  1978  of  the  Code  as  to  setting  aside  an  assignment  by,  applies 
only  where  there  has  been  a  voluntary  surrender  of  charter:  56  Ga.  252. 
Assignee  of,  not  enjoined  at  the  instance  of  creditors:  59  Ga.  271.  Assignee 
of  railroad  banking  company  granted  certain  powers  by  the  legislature :  30 
Ga.  770.  When  having  stock  of,  transferred  to  the  assignee  did  not  divest 
the  lien  of  a  creditor:  37  Ga.  614.  Assignee  of,  not  bound  generally  by  any 
fraud  of  the  assignors :  24  Ga.  273.  Assignment  to  a  creditor  with  notice  of 
insolvency,  when  it  was  void  :  8  Ga.  506.  Assignment  after  forfeiture  of  char- 
ter, ratified  by  the  legislature:  7  Ga.  779,  780.  Legislature  ratifying  appoint- 
ment of  assignee  by  a  bank  before  forfeiture  of  charter,  assignee  should  collect 
in  unpaid  stock :  8  Ga.  487. 

Benefit,  that  insolvent  debtor  shall  remain  in  possession  of  property  conveyed 
for  life,  is  such  a  reservation  as  may  avoid  a  conveyance :  54  Ga.  146.  Ex- 
pected benefit  reserved  but  rendered  valid  by  subsequent  relinquishment  of 
the  assignor:  54  Ga.  501,  502. 

Chose  in  action,  assignment  of,  should  be  in  writing:  63  Ga.  681. 

Creditor,  wife's  secret  equity  in  land  did  not  avail  against  a  judgment 
creditor  of  the  husband :  56  Ga.  79.  Judgment  creditor  having  priority  over 
mortgage  not  recorded  in  time:  13  Ga.  443. 

Consideration,  party  claiming  under  grantor  as  distributee  or  legatee,  can- 
not impeach  his  deed  for  want  of  consideration,  or  because  made  to  defraud 
creditors:  1  Ga.  551. 

Conveyance,  absolute,  by  failing  debtor  to  creditor  to  pay  debt,  valid :  1  Ga". 
157.  One  in  debt  may  make  a  voluntary  conveyance  of  part  of  his  property,  if 
amply  sufficient  retained  to  pay  his  debts :  25  Ga.  684.  Made  to  wife  and  chil- 
dren by  husband  solvent  at  the  time,  valid:  53  Ga.  155.  Of  the  bulk  of  his 
estate  by  the  husband,  greatly  embarrassed,  to  his  wife  and  children,  leaving 
not  sufficient  to  pay  his  debts,  will  not  be  supported :  30  Ga.  491.  Of  the 
stock  of  a  corporation  to  his  father  and  wife,  held  fraudulent:  60  Ga.  168. 
Insolvency  of  the  husband  four  years  after  the  voluntary  deed  to  his  wife  is 
not  irrelevant  evidence  on  the  question  of  fraud  :  61  Ga.  373.     That  donor  had 
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sufficient  property  in  another  State,  no  reply  to  fraud  of  donee  having  knowl- 
edge of  donor's  indebtedness:  53  Ga.  339.  It  is  only  where  both  deeds  are 
made  by  the  same  person,  that  the  doctrine  that  a  voluntary  deed  must 
yield  to  a  deed  made  for  a  valuable  consideration  applies:  27  Ga.  96.  Equity 
will  not  assist  a  party  to  reclaim  property  after  a  conveyance  of  it  to  prevent 
the  lien  of  expected  judgments :  9  Ga.  151.  Of  effects  larger  than  debts,  not 
void,  but  is  a  badge  of  fraud:  12 Ga. 514.  Voluntary  deed  void  as  to  a  subse- 
quent bona  fide  purchaser  without  notice:  12  Ga.  125.  Voluntary  deed  must 
be  covinous  and  fraudulent  also  to  come  within  the  statute  of  Elizabeth  :  17 
Ga.  217.  Property  paid  for  by  husband's  money,  found  subject  to  his  debts: 
61  Ga.  631. 

Corporations,  insolvency  at  the  time  of  transfer  by  an  individual  does  not 
make  the  conveyance  necessarily  void,  and  same  rule  applies  to  corporations: 
11  Ga.  461. 

Deed  may  be  void  as  to  creditors,  and  yet  valid  as  between  the  parties 
thereto:  10  Ga.  274;  61/322.  Proof  of  sale  of  property  after  voluntary  deed  is 
admissible  on  the  question  of  fraud :  32  Ga.  195.  To  a  creditor  for  a  whole  lot, 
one  half  in  discharge  of  a  debt  and  the  other  half  in  trust  for  vendor's  wife, 
being  severable,  held  valid  as  to  the  first  half:  43  Ga.  305. 

Defense,  it  is  no  defense  that  an  account  against  a  party  was  assigned  to 
defraud  creditors :  55  Ga.  403. 

Directors  of  a  bank  not  relieved  from  liability  by  the  neglect  or  waste  of 
the  assignee:  30  Ga.  581. 

Effects  assigned  being  greater  in  amount  than  the  debt  and  the  excess  re- 
turnable to  the  assignor,  does  not  per  se  make  the  assignment  null :  10  Ga. 
10;  12/514;  47/82. 

Equity,  bill  in,  that  charges  intent  to  defraud,  without  stating  facts,  de- 
murrable: 45  Ga.  204.  When  will  refuse  an  injunction  but  retain  bill  filed  by 
creditors  not  provided  for  in  the  assignment:  56  Ga.  437.  Bill  in,  attacking  a 
voluntary  conveyance,  solely  on  ground  of  donor's  insolvency,  any  fraudu- 
lent intent  apart  from  the  mere  insolvency,  not  to  be  considered:  64  Ga.  353. 
When  will  not  enjoin  an  assignee :  56  Ga.  427.  A  creditor  may  file  a  bill  in 
equity  to  compel  the  assignee  to  pay  over  assets :  38  Ga.  167,  171.  Purchase  at 
sheriff's  sale  sustained  as  against  an  assignee  for  benefit  of  creditors,  where 
purchaser  guilty  of  no  fraud  :  24  Ga.  40.  As  a  general  rule,  will  not  interfere 
at  the  instance  of  general  creditors  before  judgment,  to  set  aside  a  voluntary 
conveyance,  etc.,  alleged  to  have  been  made  to  defraud  creditors:  42  Ga.  124; 
47/530.  Bill  by  creditors  charging  combination  and  collusion  between  assignee 
and  debtors,  is  a  proper  case  for  the  intervention  of  a  court  of  equity:  8  Ga. 
511.  Creditor  by  bill  against  a  trustee  attempting  to  set  aside  a  deed  of  trust 
by  the  debtor :  61  Ga.  599. 

Evidence,  when  declaration  of  a  party  making  a  conveyance  made  the  day 
preceding  its  execution,  is  admissible  in  evidence:  61  Ga.  537.  The  fact  that 
the  defendant  had  sold  all  his  other  real  property  to  claimant,  his  son-in- 
law,  is  competent  on  the  question  of  fraud  to  go  to  the  jury:  51  Ga.  537. 
Rumors  of  insolvency  of  seller  after  date  of  sale  are  not  admissible  on 
the  question  of  whether  the  sale  was  made  by  an  insolvent  to  defraud  cred- 
itors :  52  Ga.  632. 

Executor,  wife  may  become  executrix  in  her  own  wrong  as  to  creditor,  by 
holding  property  by  a  trustee,  paid  for  and  conveyed  to  her  by  her  husband  in 
his  lifetime  while  insolvent:  20  Ga.  452. 

Foreign  assignment,  although  legal  in  the  State  where  made,  is  void  as  to 
property  here,  if  contrary  to  law  here:  12  Ga.  582;  35/177.     When  not  con- 
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trary  to  the  law  here,  will  pass  assets  here:  56  Ga.  155-157.  Void  if  contrary 
to  the  law  here  at  the  time  of  its  being  made,  although  the  law  here  was  after- 
wards altered :  37  Ga.  262. 

Fraud,  presumption  of,  by  vendor  retaining  possession,  may  be  explained, 
etc. :  20  Ga.  429.  When  the  rule  that  the  sale  of  the  whole  of  the  property  of 
an  insolvent  debtor  is  a  badge  of  fraud  does  not  apply  :  20  Ga.  430.  Pendency 
of  suit  against  the  vendor,  a  badge  of  fraud :  8  Ga.  258.  Unusual  degree  of 
secrecy  in  a  sale  as  a  badge  of  fraud :  52  Ga.  633.  Possession  of  property  after 
sale  as  a  badge  of  fraud  :  8  Ga.  49 ;  10/241,  242.  But  such  possession  may  be 
explained  in  case  of  personal  property :  20  Ga.  600 ;  8/556.  Sale,  after  a  settle- 
ment of  property  not  on  a  valuable  consideration,  presumed  to  be  evidence  of 
fraud :  22  Ga.  574.  Continuing  in  possession  of  land  after  an  absolute  deed 
until  subsequent  debts  are  created,  as  a  badge  of  fraud :  25  Ga.  377.  SameTule 
as  to  mortgaged  property  sold  and  possession  retained  by  mortgagor,  as  against 
judgment  creditors:  6  Ga.  365.  Creditor  purchasing  largely  from  his  debtor 
in  satisfaction  of  his  own  debt  and  other  preferred  creditors,  etc.,  a  badge  of 
fraud  while  suit  pending:  2  Ga.  1.  Possession  consistent  with  the  objects  of 
the  deed  is  no  evidence  of  fraud :  17  Ga.  217.  Creditor  can  have  property 
fraudulently  ti*ansferred  by  debitor  condemned,  but  if  transferred  to  pay  debtor 
it  is  valid :  19  Ga.  404.  Contract  as  to  parts  of  the  same  lot  being  severable, 
title  to  one  half  may  be  good,  to  the  other  fraudulent :  43  Ga.  305.  How  sub- 
sequent debts  of  the  donor,  affected  by  a  gift  of  all  of  his  property  to  his  wife : 
20  Ga.  210.  Gift  to  his  son :  31  Ga.  317.  Agreement  to  remain  in  possession 
while  suit  pending,  a  badge  of  fraud:  54  Ga.  146.  Husband  giving  all  his 
estate  to  his  wife  for  a  debt  he  purported  to  owe  her  while  suit  pending :  57 
Ga.  235-238. 

Husband,  transaction  between  him  and  his  wife  to  the  prejudice  of  his 
creditors,  closely  scanned :  57  Ga.  235  ;  60/82.  Bona  fide  indebtedness  to  his 
wife  is  such  consideration  as  will  support  a  deed  to  her:  55  Ga.  363.  Solvency 
or  insolvency  determining  rights  of  husband  to  make  deed  to  his  wife :  56 
Ga.  369. 

Inadequacy  of  price,  creditor  must  refund  price  paid  by  third  party  fairly 
purchasing  from  the  debtor  in  failing  circumstances  before  resale  for  inade- 
quacy of  price :  20  Ga.  429. 

Insurance  policy,  holder  of,  after  claim  accrued  may  assign  it  to  a  creditor 
for  a  debt :  53  Ga.  359. 

Intent  to  defraud  creditor  not  presumed  as  a  matter  of  law,  but  must  be 
inferred  from  facts  in  evidence :  55  Ga.  47.  Unless  the  intent  to  hinder 
and  delay  creditors  clearly  appears  on  the  part  of  a  corporation  in  making  an 
assignment  apparently  fair,  it  should  be  upheld:  37  Ga.  611.  It  is  a  question 
for  the  jury  as  to  whether  a  deed  of  assignment  was  made  to  hinder  or  delay 
creditors :  55  Ga.  498,  333 ;  59/256 ;  60/572 ;  61/538.  Sale  must  be  made  with 
fraudulent  intent,  to  render  it  invalid  as  to  creditors :  55  Ga.  497.  Delay  to 
creditors  following  an  act,  no  reason  to  presume  that  it  was  intended  to  have 
that  effect :  55  Ga.  497.  Deed  to  trustee  for  wife  and  children  to  defeat  pend- 
ing suit,  is  a  void  conveyance  and  renders  the  property  in  hands  of  a  pur- 
chaser without  notice  liable :  31  Ga.  148. 

Levy,  creditors,  when  land  fraudulently  conveyed  by  defendant  in  the  first 
instance,  levy  on  it:  51  Ga.  422. 

Marriage  settlement,  valid  as  to  property  in  possession  of  a  solvent  person 
making  conveyance :  53  Ga.  416.  Was  not  within  the  Act  of  1818  prohibiting 
the  preference  of  creditors  by  assignments :  16  Ga.  368. 

Mortgage,  by  one  in  failing  circumstances,  with  power  of  sale,  and  any  sur- 
plus to  be  returned  to  mortgagor,  not  necessarily  void  :  54  Ga.  441.     Mortgages 
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to  creditors  of  property  that  had  been  previously  assigned  by  a  void  assign- 
ment, such  creditors  may  set  .aside  such  assignment:  7  Ga.  275.  If  used  as 
an  instrument  of  fraud  it  is  void  :  1  Ga.  176.  Does  not  come  within  the  Act  of 
1818  in  relation  to  assignments :  27  Ga.  385  ;  18/668 ;  7/275. 

Notice,  as  against  subsequent  purchaser,  must  be  actual,  to  sustain  a  prior 
voluntary  deed,  and  mere  registry  not  sufficient  notice:  6  Ga.  104.  Title  of 
bona  fide  purchaser  without  notice  is  good  against  voluntary  conveyance: 
10  Ga.  350;  12/125;  14/145.  Eecord  of  a  voluntary  deed,  equivalent  to  actual 
notice  by  Act  of  1838 :  29  Ga.  405.  As  to  what  is  sufficient  notice :  55  Ga.  497. 
A  mere  rumor  or  vague  report  does  not  amount  to :  31  Ga.  641.  Both  parties 
must  derive  title  from  same  source,  to  protect  a  subsequent  purchaser  without 
notice:  31  Ga.  351. 

Pleadings,  when  a  plea  in  an  action  of  ejectment  alleged  that  a  deed  was 
made  in  fraud  of  the  rights  of  creditors,  should  have  been  stricken:.  58 
Ga.  350-354. 

Possession  retained  by  vendor  of  property,  prima  facie  evidence  of  fraud: 
6  Ga.  103.  After  sale  is  a  badge  of  fraud:  20  Ga.  600.  And  that  the  father 
held  possession  for  his  infant  child  is  not  explained  where  child's  title  accrued 
after  such  possession  commenced:  20  Ga.  600*  Sufficiently  explained  where 
the  donee  is  the  minor  child  of  the  donor,  and  the  father,  the  child  residing 
with  him:  29  Ga.  443.  Where  no  evidence  of  fraud  as  regards  personal  prop- 
erty conveyed  to  a  trustee  for  the  benefit  of  the  wife :  17  Ga.  217. 

Practice,  plaintiff  must  prove  rights  under  an  assignment,  notwithstanding1 
it  is  recited  in  a  public  act  of  the  legislature :  7  Ga.  90. 

Purchaser,  bona  fide,  is  protected  in  the  purchase  of  goods  sold  by  vendee 
to  defraud  creditors :  57  Ga.  172.  Even  before  the  property  is  paid  for :  55  Ga. 
497.  He  is  not  protected  unless  without  notice,  which  is  a  question  for  the 
jury :  61  Ga.  629.  Of  a  mortgage  and  a  note  to  secure  it,  against  a  defense 
that  the  mortgage  was  made  in  anticipation  of  bankruptcy,  etc. :  50  Ga.  110. 
Will  be  protected  where  he  purchases  without  notice  of  fraud  from  a  fraudu- 
lent grantee,  and  also  where  he  purchases  with  notice  from  an  innocent 
grantee :  8  Ga.  258.  Husband  as  trustee  for  his  wife,  dying,  his  wife  on  paying 
the  purchase  may  get  a  valid  title :  59  Ga.  177.  Bona  fide  purchase  by  creditor 
from  an  insolvent  debtor  is  not  invalid,  whereby  debtor  pays  that  which  he 
owes  creditor:  50  Ga.  213-215.  At  sheriff's  sale,  protected  in  equity  as  against 
an  assignee,  when :  24  Ga.  44.  With  notice  in  another  State  of  property  re- 
moved there  to  defeat  creditors,  gets  no  title  if  property  brought  back  to  this 
State:  7  Ga.  356.  Bona  fide  purchaser  and  volunteer,  conflicts  between  equi- 
ties of ,  can  arise  only  where  both  claim  under  the  same  grantor:  9  Ga.  23. 
Protected  against  a  voluntary  deed  only  where   both  titles  are  from    same 

source  :  31  Ga.  351. 

i 

Rents  and  profits  of  land  in  the  hands  of  a  fraudulent  grantee  with  notice, 
equity  will  subject  to  the  payment  of  the  deceased  grantor's  debts:  61  Ga.  602. 

Sale,  bona  fide,  by  insolvent  debtor  to  his  creditor,  is  not  void:  1  Ga.  205, 
157.  Purchaser  at  assignee's  sale  may  show  that  a  mortgage  on  property  was 
made  to  defraud  creditors,  and  therefore  void  :  50  Ga.  109.  Of  all  his  property 
to  a  third  party  by  a  debtor  conveyed  such  title  to  such  third  party  as  made  it 
subject  to  his  debts :  7  Ga.  246. 

Suit,  pendency  of,  at  the  time  of  the  purchase  from  the  debtor,  is  a  badge  of 
fraud;  jury  is  to  consider  in  determining  the  question  of  notice:  8  Ga.  258; 
54/146. 

Stockholder,  after  assignment  by  a  corporation,  may  defend  by  showing 
that  prior  to  suit  he  had  paid  other  creditors  his  share  of  the  liability:  42 
Ga.  583. 
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Tort-feasors  insolvent,  same  rule  applies  as  to  debts  arising  by  contract: 
59  Ga.  256. 

Trust  created  for  benefit  of  creditors,  any  one  for  himself  and  others  may 
attempt  to  enforce  its  execution :  11  Ga.  570.  When  a  trust  reserved  avoids 
the  debtor's  deed:  54  Ga.  146;  59/443. 

Wife,  husband  may  make  deed  to,  directly  for  valuable  consideration:  55 
Ga.  332. 

Badges  of  fraud,  mortgage  of  entire  property,  by  insolvent  debtor,  in  un- 
usual manner,  pending  suit:  75  Ga.  533.  Failure  to  produce  material  testi- 
mony in  reach  of  party:  75  Ga.  533.  Sufficient  here  to  authorize  court  in  sub- 
mitting to  jury  whether  transaction  was  honest  or  a  sham  :  75  Ga.  800. 

Husband,  pending  suit  against,  having  deed  canceled  and  new  one  made  to 
wife,  land  subject  to  judgment :  91  Ga.  57.  Husband  ostensibly  selling  business 
to  one  really,  but  secretly,  agent  for  wife,  in  fraud  of  creditors — rights  of  cred- 
itors of  new  business :  92  Ga.  355. 

Husband  and  wife,  verdict  in  favor  of  wife  set  aside,  where  she  claimed  land 
levied  on  as  her  husband's:  95  Ga.  749.  Wife  sustaining  relation  of  creditor  to 
husband  could  receive  from  him  as  security  collaterals  taken  in  business :  76 
Ga.  712. 

Insolvency,  notes  not  evidence  of,  or  indebtedness  previous  to  their  dates: 
92  Ga.  354. 

Mortgage  given  by  insolvent  trader,  attacked  in  creditors'  bill  as  fraudu- 
lent, and  charges  to  the  jury  :  95  Ga.  172.  As  to  how  far  acts  and  declarations 
of  an  insolvent  admissible,  where  mortgage  attacked  by  unsecured  creditors, 
for  fraud:  91  Ga.  411.  What  requisite  to  defeat  mortgage  as  fraudulent,  in 
contest  with  other  creditors  of  insolvent :  91  Ga.  417.  Fraud  arising  from  con- 
cealment vitiated  mortgage  as  to  creditors  here,  though  recorded  ;  question 
of  fraud  in  re-execution  of  mortgage,  properly  submitted  to  jury :  75  Ga.  533. 

Settlement,  proposing  to  settle  with  creditors  at  fifty  cents  on  the  dollar,  and 
secretly  settling  with  others  for  more,  a  fraud  ;  settlement  void:  72  Ga.  254. 

82696.  Innocent  subsequent  vendee.     Where  a  sale  void  as  against $3540. 

°  .  *  &  89  Ga.  304. 

creditors  is  made,  and  the  property  has  not  been  seized,  or  steps 
taken  to  set  the  same  aside,  the  fraudulent  vendee  can  convey  to  an 
innocent  purchaser  from  him,  for  value  and  without  notice  of  the 
fraud,  a  title  good  against  the  claim  or  judgment  of  the  defrauded 
creditors. 


CHAPTER  3. 

PREFERENCES    AND    ASSIGNMENTS    FOR    BENEFIT    OF    CREDITORS. 

§2697.   (1953.)   Legal  preference .     A  debtor  may  prefer  one  creditor  $|j^8'27ie' 
to  another,  and  to  that  end  he  may  bona  fide  give  a  lien  by  mort- 
gage  or  other  legal  means,  or  he  may  sell  in  payment  of  the  debt, 
or  he  may  transfer  choses  in  action  as  collateral  security,  the  surplus 
in  such  cases  not  being  reserved  for  his  own  benefit. 

See  general  note  after  section  2715. 

May  prefer  a  creditor  by   a  mortgage :  1  Ga.  176,  193 ;  7/275.     Preferring 
creditor  by  smaller  notes  for  larger  ones,  and  a  mortgage:  18  Ga.  668;  27/385. 
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Marriage  settlements  not  within  the  prohibition  against  assignments  preferring 
creditors:  16  Ga.  368.  Insolvent  firm  preferring  creditors  by  a  mortgage :  60 
Ga.  396,  397.  Preferring  creditors  by  small  notes  for  larger  ones:  60  Ga.  669- 
672.  Bona  fide  conveyance  by  a  debtor  to  a  creditor  to  satisfy  his  debt,  and  no 
benefit  reserved  to  the  debtor,  is  valid :  1  Ga.  157, 205 ;  5/555.  Since  the  Act  of 
1866,  an  assignment  to  one  creditor  alone,  surplus  after  debt  paid  to  assignor, 
is  not  invalid:  45  Ga.  204.  Same  in  reference  to  a  mortgage:  54  Ga.  441,  450. 
Debtor  may  in  good  faith  prefer  a  creditor:  5  Ga.  555.  May  by  a  division  of 
debt  give  priority  to  one  creditor  over  another  by  judgment :  22  Ga.  466.  Judg- 
ment creditor  having  priority  over  a  mortgage  not  recorded  in  time :  13  Ga.  443. 
Can  make  an  assignment  for  benefit  of  one  or  more  creditors  when  no  benefit 
reserved  to  assignor:  38  Ga.  245,  249.  The  jury  settles  whether  a  conveyance 
by  husband  to  wife  for  a  debt  he  owed  her  was  made  in  good  faith :  55  Ga.  332. 
Property  paid  for  by  the  husband  was  found  subject  to  his  creditors :  61  Ga.  631. 
Property  fraudulently  deeded  by  husband  to  his  wife,  as  against  creditors:  60 
Ga.  82.  Kecord  showing  judgment  against  the  husband  before  his  deed  to  his 
wife  gives  it  preference  to  his  deed  to  her:  57  Ga.  412.  Preference  of  some 
creditors  by  direct  sale  or  a  private  sale  and  application  of  the  proceeds,  is 
not  void :  7  Ga.  268 ;  50/213.  As  to  bankrupt  after  petition  in  bankruptcy : 
60  Ga.  605. 

Assignment  for  creditoi*s  by  debtor  in  New  York,  not  repugnant  to  Georgia 
laws,  carries  title  to  debt  due  assignor  in  Georgia:  68  Ga.  96;  see  also  37  Ga. 
262;  56/155. 

Power  of  insolvent  firm  to  prefer  creditors,  not  limited  by  sections  2660  and 
4005 :  68  Ga.  96. 

Intimation  of  judge  in  temporary  restraining  order,  etc.,  as  to  fraud  and 
reservation  of  benefit  by  assignor,  stricken  by  Supreme  Court:  70  Ga.  559. 

Assignment  preferring  creditors,  upheld  under  this  section  :  70  Ga.  661. 

Husband  may  legally  prefer  debt  to  wife  by  giving  a  mortgage,  though  in 
failing  circumstances :  72  Ga.  1. 

Creditor  may  test  validity  of  preferences,  and  require  accounting  from 
assignee  :  75  Ga.  453. 

Preferences  in  assignments  only  tolerated,  and  equity  affords  creditors 
every  facility  to  defeat  efforts  to  deprive  them  of  their  rights :  76  Ga.  110.   . 

Schedule  of  assets  and  liabilities  should  be  separately  sworn  to,  and  latter 
should  appear  complete:  77  Ga.  111. 

Words  "or  that  of  any  other  favored  creditor,  to  the  exclusion  of  other 
creditors,"  repealed  by  implication  by  Act  of  February  23d,  1866:  82  Ga.  2. 

In  preferring  one  creditor  over  others,  assignment  of  account  as  collateral 
only,  invalid:  84  Ga.  403. 

Parol  promise  to  pay,  by  drawee  to  payee,  not  render  draft  such  equitable 
assignment  of  account  as  to  defeat  subsequent  garnishment:  84  Ga.  403. 

Firm  may  give  preference,  by  mortgage  on  partnership  assets,  to  individual 
creditor  of  one  of  its  members :  86  Ga.  130. 

Mortgage  and  other  writings  executed  at  same  time,  and  all  springing  out 
of  same  agreement  between  debtor  and  creditor,  construed  together  as  one 
instrument :  88  Ga.  541  (1). 

Any  element  of  trust,  whether  for  one  other  creditor  beside  mortgagee,  or 
for  all  other  creditors,  defeats  such  instrument  of  assignment:  88  Ga.  541  (1). 

Conveyance  in  payment  of  debt,  purchaser  absolutely  assuming  certain 
other  debts  as  part  of  agreed  price,  is  not  an  assignment:  88  Ga.  141. 

Fraudulent  transfer  of  all  insolvent's  property  to  a  solvent  creditor,  not 
authorize  receiver  at  instance  of  open  accounts  not  fraudulently  created : 
88  Ga.  100(1). 
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An  insolvent  bank  may  not  prefer  one  creditor  over  another,  if  creditor 
takes  with  notice  of  insolvency :  86  Ga.  284. 

As  to  directors  of  insolvent  corporation  securing  some  of  their  number 
against  loss  as  sureties  on  old  debts,  etc. :  91  Ga.  624. 

Void  mortgages  made  by  insolvent  corporations  to  sureties,  not  inure  to 
"benefit  of  creditors  holding  secured  debts :  91  Ga.  624. 

§2698.   Corporation  not  municipal,  may  assign.     Any  corporation,  ^ct|01894, 
not  municipal,  may  make  an  assignment  for  the  benefit  of  creditors,  ApCpS5388i0o' 
but  no  such  corporation  shall  be  allowed  therein  to  prefer  any  cred-  iff|:9p' m 
itor  or  class  of  creditors,  except  such  as  have  debts  entitled  to  pri-  p- 148- 
ority  by  the  laws  of  this  State. 

§2699.  Persons  may  assign  and  prefer.    Persons  and  firms  may  make  Apctf01894, 
assignments  and  prefer  creditors. 

§2700.  Execution,  filing  and  recording.      In  all   cases  the  deed  of  ^~j£88^18- 
assignment  shall  be  executed,  filed  and  recorded  as  provided  in  case  p-90- 
of  deeds. 

§2701.  Assignment  to  convey  all  property  of  assignor.  All  such  &s-^J-1894 
signments  shall  convey  all  of  the  property  of  every  sort  held,  claimed  p-  90- 
or  owned  by  the  assignor  at  the  time  of  the  execution  thereof;  shall 
identify  any  lands  owned  or  any  interest  in  lands;  shall  identify 
goods,  wares  and  merchandise  by  general  words  of  description,  indi- 
cating the  location,  kind,  and  quality  thereof,  with  a  statement  as 
near  as  may  be  of  the  purchase  price  and  selling  price  of  the  lot  as  a 
whole,  and  shall  also  describe  in  general  terms  any  shares  of  capital 
stock,  live  stock,  personal  property,  not  connected  with  any  mer- 
cantile or  manufacturing  business.  Said  assignor  shall  attach  a 
list  of  all  creditors,  with  their  post-office  addresses  and  amounts  due 
to  each. 

§2702.  Assignment  conveys  all  books,  liens,  etc.  Such  assignment  ^fo1.894' 
shall  convey  all  books,  books  of  account,  choses  in  action,  notes, 
drafts,  bills,  judgments,  liens,  and  mortgages,  held  or  owned,  indicat- 
ing, as  near  as  may  be,  the  aggregate  amount  thereof,  with  a  state- 
ment as  to  the  total  amounts  which  are  considered  good,  doubtful, 
or  bad. 

§2703.  Affidavit  to  be  annexed  to  assignment.  At  the  time  of  signing  $5728- 
said  deed  of  assignment,  the  person  or  firm  making  an  assignment, 
or  the  officer  acting  for  the  corporation  making  an  assignment,  shall 
make  an  affidavit  annexed  to  such  assignment,  that  "the  said  assign- 
ment conveys  all  property  held,  claimed  or  owned  by  the  assignor 
at  the  time  of  making  the  assignment;  that  all  recitals  and  all  esti- 
mates of  totals  and  values  therein  and  all  list  creditors  are  true  to 
the  best  of  his  knowledge  and  belief;  and  that  the  debts  set  out  as 
due  to  the  preferred  creditors  are,  bona  fide,  just,  due,  and  unpaid; 
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and  that  said  assignment  is  not  made  for  the  purpose  of  hindering, 
delaying  or  defrauding  creditors." 

Compare  76  Ga.  128  ;  77/111 ;  82/134. 

Acts^i894,  §2704.  List  to  be  prepared  and  attached.  Within  fifteen  days  after* 
the  recording  of  such  assignment,  said  assignor  shall,  in  connection 
with  the  assignee,  prepare  a  full  and  complete  list  of  all  property  of 
every  kind,  character,  and  description  held,  claimed,  owned,  or  pos- 
sessed by  said  assignor  at  the  date  of  making  such  assignment,  to 
which  shall  be  attached  the  affidavit  of  the  assignor  that  said  list  is 
true.  The  assignee  shall  also  attach  an  affidavit  that  he  has  ex- 
amined the  books  and  other  papers  of  the  assignor,  that  he  assisted 
in  the  preparation  of  the  list  as  far  as  possible,  and  that  to  the  best 
of  his  knowledge,  information,  and  belief  the  list  is  correct.  Or  if 
he  cannot  make  such  affidavit,  he  shall  state  the  reason  therefor. 


Acts  1894, 
p.  91. 


Acts  1894, 
p.  91. 


Acts  1894, 
p.  91. 


§2705.  List  to  remain  of  file  ten  days.  Said  list  shall  remain  on 
file. in  the  clerk's  office  for  ten  days,  subject  to  examination  of  any 
person  interested. 

§2706.  Foreign  assignments  must  conform  to  law  of  this  State.  No 
property  in  this  State  shall  pass  under  any  assignment  made  by  cor- 
porations, persons  or  firms  out  of  this  State,  unless  such  foreign  as- 
signment shall  comply  with  the  law  of  assignments  in  this  State. 

Situs  of  debt  follows  creditor ;  law  of  his  domicile  prevails  where  he  and 
debtor  reside  in  different  States :  82  Ga.  142.    But  see  68  Ga.  96. 

Assignment  legal  in  New  York,  where  executed, not  intended  to  have  effect 
in  Georgia,  formerly  held  valid  though  no  schedule,  etc.,  attached  :  82  Ga.  142. 

-^§2707.  Bond  of  assignee.  Upon  the  request  of  any  three  of  the 
creditors  of  the  assignor,  the  assignee  shall  make  and  file  a  bond 
with  surety,  in  a  sum  to  be  fixed  by  the  judge  of  the  superior  court, 
conditioned  for  the  faithful  performance  of  his  trust,  which  bond 
shall  be  made  payable  to  the  ordinary  of  the  county  and  his  succes- 
sors in  office,  for  the  benefit  of  all  creditors  of  the  said  assignor.  In 
no  case  shall  the  bond  be  less  than  the  estimated  value  of  the  prop- 
erty assigned. 

§2708.  Ditties  of  assignee.  Said  assignee  shall  proceed  to  carry  out 
the  duties  imposed  upon  him  by  said  assignment,  but  he  shall  not 
pay  any  preferred  debt  until  after  sixty  days  from  the  filing  of  said 
assignment  in  the  clerk's  office. 

Acts  1894,  §2709.  Powers  and  rights  of  assignee.  The  assignee  shall  succeed  to 
all  rights  of  the  assignor,  but  may  attack  and  set  aside  any  fraud- 
ulent conveyances,  or  recover  property  conveyed  by  the  assignor 
for  the  purpose  of  hindering,  delaying  or  defrauding  creditors, 


Acts  1894, 
p.  91. 
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§2710.    Direct  attach  on  assignment.      No  assignment  shall  be  set^j?-1894 
aside   except  in  a  direct  proceeding  filed   for  that  purpose,  and  no  p-91- 
creditor  shall  obtain  any  priority  or  preference  of  payment  out  of 
the  assets  assigned,  on  any  judgment  rendered  after  the  filing  of  a 
petition  to  set  aside  the  assignment,  in  case  the  same  is  set  aside  and 
decreed  to  be  void. 

Remedy  at  law  to  set  aside  assignment  void  for  want  of  sworn  schedule  of 
assets,  complete  ;  equitable  interference  unnecessary:  74  Ga.  201. 

§2711.  Parties  to  proceedings  to  set  aside.     In  all  proceeedings  to  set  $4845- 
aside  assignments,  the  assignee  and  assignor  shall  be  necessary  par- 
ties, and  any  preferred  or  unpref erred  creditor  may  be  made  party 
plaintiff  or  defendant  at  any  time  in  term  or  vacation. 

§2712.  Not  necessary  to  show  fraud  or  notice  in  assignee.  When  the 
assignment  is  attacked  as  fraudulent  or  void  for  any  reason,  it  shall 
not  be  necessary  to  show  fraud  or  collusion  or  notice  thereof  in  the 
assignee,  in  order  to  render  the  same  void. 

Intention  to  defraud  in  material  matter  will  vitiate  assignment:  92  Ga.  180. 

§2713.   Creditor  not  having  judgment  may  ask  relief.     No  creditor  Acts  ism, 
shall  be  required  to  reduce  his  debt  to  judgment  before  asking  equi- 
table relief  in  any  proceedings  against  the  assignor  or  assignee,  or 
both. 

§2714.  Notice  of  filing  assignment.  Within  thirty  days  after  filing  Act|21894' 
of  the  assignment,  the  assignee  shall  notify  each  creditor  that  the 
same  has  been  filed;  and  where  proceedings  are  instituted  attacking 
the  same  within  thirty  days  thereafter,  the  assignee  shall  also  give 
notice  thereof  to  each  creditor  named.  Depositing  a  letter  in  the 
post-office,  stamped  and  properly  addressed,  shall  be  sufficient  notice 
under  this  section. 

§2715.    Innocent  mistake  in  lists,  etc.      If  it  shall  be  made  to  appear  Act|21894' 
that  an  innocent  or  unintentional  mistake  or  omission  has  been  made 
in  the  description  of  the  property,  or  in  the  list  of  assets,  or  in  the 
method  of  preparing  the  list  of  assets,  or  in  the  list  of  creditors,  the 
same  may  be  amended  upon  proof  thereof  to  the  court. 

Assignment  held  valid,  notwithstanding  certain  directions  to  assignee,  and 
supposed  defects  in  schedule,  description  of  goods,  and  otherwise:  92  Ga.  170. 

No  provision  under  old  law  for  amendment  of  incomplete  schedule ;  and 
invalid  assignment  not  upheld  by  reason  of  such  amendment:  76  Ga.  110. 

General  Note  on  Voluntary  Assignments. — Affidavit,  though  assignment 
void  for  defective  affidavit,  assignee  not  chargeable  as  executor  de  son  tort 
where  he  accepts  in  good 'faith  and  honestly  performs  duties,  and  assignor  dies 
pending  such  performance :  81  Ga.  319. 

Agency,  if  assignment  void,  purchaser  from  assignee  cannot  set  up  pur- 
chase as  being  from  him  as  mere  agent  for  debtors :  74  Ga.  331. 

22 
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Amendment  of  suit  against  assignor  to  suit  against  him  individually,  doubt- 
ful;  but  evidence  taken  before,  admissible  after  amendment,  defendant  in- 
sisting that  he  holds  as  assignee :  70  Ga.  502. 

Assignment  void  for  insufficient  verification  of  creditors  schedule,  not  per- 
fected after  creditor's  bill  filed:  77  Ga.  111. 

Assignee,  compensation  fixed  by  assignment ;  assignment  not  per  se  inval- 
idated :  83  Ga.  14.     Resignation  of ,  does  not  revoke  trust :  70  Ga.  661. 

Attack,  bill  attacking  assignment  as  fraudulent  could  proceed  though  claims 
sued  on  not  in  judgment:  83  Ga.  493. 

Attorney's  fees,  that  one  preference  was  for  attorney's  fees  for  upholding 
assignment,  not  per  se  fatal :  82  Ga.  129. 

Banks,  assignment  by  :    See  section  1977  and  notes. 

Consideration,  general  assignment  bona  fide,  accepted  by  assignee,  is  for 
valuable  consideration :  70  Ga.  661. 

Construction,  assignment  acts  construed  liberally  in  favor  of  creditors:  70 
Ga.  293.  Same  case :  74  Ga.  803 ;  see  also  74  Ga.  543.  Act  of  1880  liberally 
construed  in  favor  of  creditors:  73  Ga.  414.  Statute  being  remedial,  con- 
strued strictly  against  assignor  and  assignee  and  liberally  in  favor  of  creditors : 
76  Ga.  109. 

Corporations,  under  Act  of  1880-81  insolvent  corporations  could  make  gen- 
eral assignment  for  benefit  of  creditors,  either  with  or  without  preferences: 
76  Ga.  135. 

Creditors,  obtaining  judgment  after  assignment,  postponed:   70  Ga.  661. 

Creditor's  bill  against  firm  as  insolvent  traders,  filing  of,  without  sanction, 
not  prevent  assignment:  74  Ga.  493. 

Declarations,  of  the  assignor  after  the  assignee  is  in  possession,  inadmissible 
against  latter  to  avoid  assignment  or  to  recover  goods  embraced  in  it: 
70  Ga.  501. 

Election,  to  set  aside  or  to  claim  under  assignment:  70  Ga.  313.  Creditors 
must  elect  to  attack  or  to  claim  under  assignment ;  bringing  trover  for 
goods  as  obtained  by  fraud  is  an  election :  70  Ga.  502. 

Fraud,  goods  obtained  by,  recoverable  in  equity:  70  Ga.  313.  Where  cred- 
itor elects  to  pursue  his  goods  as  obtained  by  fraud,  he  cannot  show  fraud  in 
other  transactions  by  assignor ;  where  assignee  and  creditors  represented  by 
him  have  no  knowledge  of  any  fraud,  can  it  be  set  up  against  them?  70  Ga. 
501.  Intimation  of  judge  in  his  temporary  order,  as  to  fraud  and  reservation 
of  benefit,  stricken  by  Supreme  Court :  70  Ga.  559. 

Insolvency,  assignment  deed  need  not  state  that  assignors  are  "failing  or 
insolvent  debtors  "  :  83  Ga.  14. 

Jury,  at  final  hearing,  under  proper  instructions,  should  decide  whether  or 
not  assignment  should  be  set  aside:  92  Ga.  180. 

Mortgages,  not  an  assignment,  and  valid,  where  insolvent  traders  executed 
to  several  creditors  mortgages  on  all  their  assets  of  same  date,  dignity,  etc. : 
92  Ga.  428. 

Partnership,  assignment  by,  of  firm  assets,  valid  though  not  embracing 
individual  property  of  members :  82  Ga.  129. 

Preferred  creditors  may  claim  within  reasonable  time :  70  Ga.  661. 

Receiver,  injunction  and  receiver  authorized:  74  Ga.  543;  70/293.  Assign- 
ment with  preferences  attacked  as  fraudulent ;  receiver  should  not  be 
appointed  to  collect  assets  and  turn  over  to  preferred  creditors,  but  to  hold 
fund,  etc.:  80  Ga.  205.  Creditor  named,  though  unpreferred  and  without 
judgment,  may  attack  assignment,  and  get  injunction  and  receiver:  70  Ga. 
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313.  Bond  required  of  assignee  appointed  receiver:  70  Ga.  313.  Properly 
appointed  to  succeed  assignee  who  resigns:  70  Ga.  661.  As  to  discretion  in 
granting  injunction  and  receiver,  in  case  of  assignment  for  creditors — assignee 
appointed  receiver :  92  Ga.  180. 

Sale,  assets  conveyed  bona  fide  to  creditor  who  undertakes  to  pay  others 
preferred,  whether  proceeds  sufficient  or  not,  absolute  sale,  not  assignment. 
Law  of  assignments  inapplicable  to  absolute  sales :  82  Ga.  12. 

Schedule  must  be  specific  and  attached  to  deed ;  folded  in  deed  not  suffi- 
cient: 70  Ga.  293.  Instrument  which,  properly  construed,  was  an  assign- 
ment, and  therefore,  no  complete  schedule  or  inventory  being  attached,  was 
void:  73  Ga.  414.  Assignment  by  insolvent  debtor  void  under  Act  of  1881,  if 
no  schedule  or  inventory  attached:  74  Ga.  331.  General  clause  in  assign- 
ment conveying  to  assignee  property  left  out  of  schedule,  does  not  render 
assignment  valid :  76  Ga.  110,  135.  As  to  slight  and  unimportant  omissions 
from  schedules  of  assets  and  creditors,  and  amending  same:  76  Ga.  110. 
Omission  from  schedule  of  debtor's  right  of  redemption  in  certain  premises 
conveyed  as  security  for  debt,  is  fatal  to  assignment:  76  Ga.  171.  Not  prop- 
erly sworn  to,  deed  of  assignment  void :  81  Ga.  324.  Schedules  of  assets  and  of 
creditors  not  verified  by  separate  affidavits,  assignment  void:  77  Ga.  Ill; 
83/471.  Affidavit  here  did  not  meet  requirements  of  statute:  76  Ga.  171. 
Schedule  of  creditors  not  verified  as  complete,  but  merely  as  just  and  true, 
assignment  void;  not  perfected  after  creditors'  bill  filed:  77  Ga.  111.  Sched- 
ules in  fact  attached  to  assignment  deed,  no  suspicion  that  not  attached  when 
assignment  executed  ;  failure  to  recite  that  attached  then,  immaterial:  82  Ga. 
129.  Not  a  part  of  the  contract :  82  Ga.  147.  Assignment  void  for  defective 
affidavit,  assignee  not  chargeable  as  executor  de  son  tort,  when:  81  Ga.  319. 
Schedule  of  creditors  need  not  describe  nature  and  character  of  debts :  83  Ga. 
14.  Omission  from  schedule  of  assets  of  sum  in  bank  against  which  checks 
were  drawn  two  days  before  assignment,  not  per  se  fatal:  83  Ga.  14.  Convey- 
ances by  insolvent  to  creditor,  who  was  to  pay  part  proceeds  to  another  cred- 
itor and  retain  balance,  assignment  void  for  want  of  schedules :  92  Ga.  55 ;  see 
also  82  Ga.  1;  88/141,541. 

Suits,  assignee  can  only  sell  where  assignor  could,  unless  specially  author- 
ized by  statute :  74  Ga.  251. 

Tenant,  for  year,  cannot  sublet  or  assign  his  contract:  83  Ga.  14. 

Title,  assignee  for  creditors  takes  only  such  title  as  the  assignor  had :  70 
Ga.  418. 

Trusts,  assignees  are  trustees  for  creditors  named,  though  unpref erred,  and 
subject  to  control  of  court:  70  Ga.  313.  Trusts  arising  under  assignments  are 
peculiar  objects  of  equity  jurisdiction  :  70  Ga.  661.  Element  of  trust,  express 
or  implied,  distinguishes  assignment  from  sale:  82  Ga.  1. 




CHAPTER  4. 
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§2716.   (3149  a.)  Receiver  for  insolvent  trader.     In  case  any  corpo-  Acts  isso-i, 
ration  not  municipal,  or  any  trader,  or  firm  of  traders,  shall  fail  to18**8*  p. 74. 

r       '  J  '  '  1894,  p.  89. 

pay,  at  maturity,  any  one  or  more  matured  debts,  payment  of  which  $$4900,4003, 

12t)88,  5728. 

has  been  properly  demanded  of  such  debtor,  and  by  him  refused, 
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and  shall  be  insolvent,  it  shall  be  in  the  power  of  a  court  of  equity, 
under  a  creditor's  petition,  to  which  one  or  more  creditors,  repre- 
senting one-third  in  amount  of  the  unsecured  debt  of  such  insolvent 
corporation,  trader,  or  firm  of  traders,  whose  debts  are  matured  and 
unpaid,  shall  be  necessary  parties,  to  proceed  to  collect  the  assets, 
real  and  personal,  including  choses  in  action  and  money,  and  appro- 
priate the  same  to  the  creditors  of  such  trader,  firm  of  traders,  or 
corporation. 

Accounts,  where  only  partly  due,  bill  lies  for  part  due,  with  or  without 
setting  out  other:  94  Ga.  414. 

Affidavit,  creditor's  bill  not  sufficiently  verified  by,  may  be  verified  at  hear- 
ing: 76  Ga.  86. 

Allegations  here  were  insufficient,  and  grant  of  injunction  and  receiver 
error:  71  Ga.  679. 

Assets,  while  unnecessary  to  describe  defendants  assets  in  petition  against 
all  his  property,  receiver  seizes  at  his  peril  assets  not  described :  94  Ga.  61. 

Attachment,  adequate  remedy  at  law  by,  where  trader  sold  out:  71  Ga.  787. 

Attorney's  fees,  for  bringing  fund  into  court,  how  apportioned,  principle  con- 
sidei*ed:  94  Ga.  735.  Mortgagees  foreclosing,  without  becoming  parties,  and 
placing  their  fi.  fas.  in  sheriff's  hands,  who  was  receiver,  not  chargeable  with 
attorney's  fees  for  bringing  in  fund :  92  Ga.  533.  Mortgagees  chargeable  with 
their  proportion  of  expenses,  where  they  become  parties  plaintiff  to  proceed- 
ings, although  mortgages  sufficient  to  absorb  all  assets :  87  Ga.  134. 

Bankrupt  law,  traders'  Act  a  sort  of  State  bankrupt  law :  88  Ga.  389 ;  see 
also  69  Ga.  495.    As  to  bankruptcy  generally,  see  general  note  on  Homesteads. 

Constitutionality,  Act  of  1881  general  and  constitutional:  87  Ga.  470. 

Construction,  this  statute,  being  in  derogation  of  common  law,  strictly 
construed  :  71  Ga.  678 ;  74/762.  Creditors  must  bring  themselves  within  letter 
of  Act :  74  Ga.  493. 

Corporations,  applicable  to  business  corporations,  not  traders,  as  well  as  to 
others :  91  Ga.  284.  That  corporation  has  ceased  to  do  business  before  bill  filed 
makes  no  difference :  94  Ga.  61. 

Creditor's  bill  against  insolvent  trader,  defective  because  one  of  three  plain- 
tiffs was  secured  ;  doubtful  whether  defect  curable :  91  Ga.  243. 

Debt  must  be  connected  with  the  trade,  for  this  remedy  to  be  available: 
71  Ga.  680. 

Discretion,  grant  of  injunction  and  appointment  of  president  of  insolvent 
corporation  as  its  receiver,  no  abuse  of  discretion  here :  78  Ga.  338.  Discretion 
not  abused  in  appointing  receiver  and  granting  injunction  here:  85  Ga.  840, 
841. 

Expenses  of  receivership,  including  counsel  fees,  chargeable  on  railroad 
administered — corpus  as  well  as  income:  94  Ga.  735.  State-court  receiver  not 
chargeable  with  expenses  of  Federal-court  receiver,  while  property  in  latter's 
hands :  94  Ga.  735.  When  mortgagees  chargeable  with  pro  rata  expenses :  92 
Ga.  533 ;  87/134. 
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Insolvency,  mere  fact  of  non-payment  on  demand  of  past  due  claim,  not  suf- 
ficient evidence  of  insolvency,  when:  68  Ga.  530.  Must  appear  clearly  that 
defendant  insolvent,  and  that  receivership,  etc.,  beneficial  to  complainants:  68 
Ga.  530.  Not  insolvent  when  property  can  be  reached  at  law :  71  Ga.  787.  Al- 
legations in  bill  here  sufficient  to  show  insolvency,  and  demurrer  properly 
overruled :  76  Ga.  86. 

Judgment  creditor  cannot  sell  property  in  hands  of  receiver :  86  Ga.  78. 

Liens,  not  interfere  with  pre-existing  liens,  nor  hinder  and  delay  parties  in 
their  ordinary  legal  rights :  67  Ga.  50.  Receiver  not  appointed  where  liens 
sufficient  to  exhaust  assets  and  no  contest  between  liens,  etc. :  67  Ga.  50.  If  at 
time  of  application  for  receiver  there  are  liens  sufficient  to  consume  estate, 
not  appointed :  86  Ga.  78,  79.  Liens  on  stock  of  goods  for  its  value,  one  of  which 
is  proceeding  by  levy,  etc.,  no  receiver,  etc.,  at  instance  of  unsecured  creditors: 
93  Ga.  314. 

"Money"  includes  money  in  defendant's  possession  when  receiver  appointed : 
88  Ga.  373,  374. 

Purpose  of  the  law  is  to  give  new  remedy  against  insolvent  traders,  firms  or 
corporations;  not  to  enable  creditors  to  injure  debtors  by  injunction:  69  Ga. 
492.  New  remedy  to  creditors  against  insolvent  traders,  the  application  of 
which  is  discretionary  with  chancellor,  etc. :  67  Ga.  50.  Act  creates  new  rem- 
edy :  70  Ga.  278. 

Receiver,  choice  of  large  majority  of  creditors  properly  appointed  :  87  Ga.  28. 

Relief,  insolvent  corporation  in  hands  of  receiver,  equitable  relief  generally 
denied  creditor  in  independent  suit:  91  Ga.  284,  297.  Creditors  may  stand  out 
and  prosecute  legal  remedies  against  assets :  91  Ga,  284,  297. 

Suits,  creditors  not  parties  to  bill,  may  sue  defendant  at  law  after  receiver 
has  been  appointed :  70  Ga.  411 ;  see  also  91  Ga.  284,  297. 

Trader,  not  applicable  against  one  who  has  ceased  to  be  a  trader :  69  Ga. 
491 ;  94/729.  Defendant  firm  having  dissolved  before  bill  filed,  law  not  appli- 
cable :  74  Ga.  762 ;  88/141.  Firm  dissolved  by  one  partner  buying  out  other  and 
continuing  business,  law  not  applicable :  74  Ga.  763.  Trader  who  has  sold  out, 
not  liable  to  this  remedy,  though  still  engaged  in  winding  up  business:  71  Ga. 
787;  see  also  70  Ga.  278.  Seizure  of  goods  under  mortgage fi.  fa.  before  day- 
light in  morning,  five  hours  before  injunction  granted,  did  not  deprive  defend- 
ant of  character  of  trader:  83  Ga.  417.  This  Chapter  not  apply,  where  the 
business  stopped  and  goods  seized  under  legal  process :  86  Ga.  99.  That  cor- 
poration ceased  to  do  business  makes  no  difference :  94  Ga.  61.  Mere  fact 
that  one  retained  guano  note,  after  selling  out  his  fertilizer  business  and  stock, 
not  make  him  trader :  95  Ga.  359.  Must  appear  that  debtor  was  trader  at  time 
of  filing  petition — Act  strictly  construed:  95  Ga.  360;  see  also  69  Ga.  491, 
493;  70/278;  71/787. 

§2717.  (3149  b.)  Chancellor"1  s  power  in  such  cases .  The  chancellor, 
under  such  proceedings  as  are  usual  in  equity,  may  grant  injunc- 
tions, and  appoint  receivers  for  the  collection  and  preservation  of 
the  assets  in  the  cases  provided  by  this  Chapter,  and  may  at  any 
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time  appoint  an  auditor    and   take  all  proper  steps   to  bring   the 
matter  to  a  final  hearing. 

Cited :  74  Ga.  493. 

If  no  right  to  enjoin  debtor,  no  right  to  enjoin  a  creditor  thereof:  86  Ga.  100. 

^>cti25880"1,  §2718.  (3149c.)  Who  may  be  parties.  Any  creditor  may  become 
a  party  to  said  petition,  under  an  order  of  the  court,  at  any  time 
before  the  final  distribution  of  the  assets,  he  becoming  chargeable 
with  his  proportion  of  the  expenses  of  the  previous  proceedings. 

Joining  with  other  creditors  to  have  their  interests  represented  in  suit,  and 
petitioning  receiver  to  select  experts  to  examine  books,  does  not  alone  make 
one  party :  70  Ga.  411. 

Mortgagees  foreclosing,  without  becoming  parties,  and  placing  their;?,  fas. 
in  sheriff's  hands,  who  was  receiver;  not  chargeable  with  attorney's  fees  for 
bringing  in  fund :  92  Ga.  533. 

Where  mortgagees,  whose  debts  were  greater  than  defendant's  assets,  be- 
came parties  plaintiff,  chargeable  with  pro  rata  of  expenses  for  bringing  in 
fund.  Means  both  expenses  up  to  time  of  becoming  party,  and  also  to  end 
of  litigation :  87  Ga.  134. 

Fees  of  receiver's  counsel,  lien  on  proceeds  of  sale  of  railroad  as  well  as  on 
income.  Scheme  of  Act  as  to  expenses.  Receiver  of  State  court  not  charge- 
able with  expenses  incurred  by  receiver  of  Federal  court  while  property  in 
latter's  hands :  94  Ga.  735. 

In  railroad  receivership,  error  to  put  burden  of  expenses  on  bondholders: 
94  Ga.  748. 

^M^880"1'  §2719.  (3149  d.)  No  preferences ;  assets,  hoiv  distributed.  Upon  the 
Iqw!'3  'appointment  of  a  receiver,  no  creditor  shall  acquire  any  preference, 
by  any  judgment  or  lien,  on  any  suit  or  attachment, under  proceedings 
commenced  after  the  filiDg  of  the  petition,  and  all  assignments  and 
mortgages  to  pay  or  secure  existing  debts  made  after  the  filing  of 
said  petition  shall  be  vacated,  and  the  assets  be  divided  pro  rata 
among  the  creditors,  preserving  all  existing  liens. 

Receivers  not  required  by  rule  to  pay  judgment  rendered  after  receivership, 
on  attachment  began  before :  66  Ga.  607. 

Pre-existing  liens  not  interfered  with  ;  but  if  persons  having  liens  volun- 
tarily become  defendants,  their  liens  may  be  attacked:  70  Ga.  278. 

Prior  liens  and  alienations  may  be  attacked,  if  firm  were  traders  when  bill 
filed :  70  Ga.  278. 

Meaning  of  filing  discussed :  74  Ga.  493. 

Failure  to  file  for  record,  until  after  creditors'  bill  filed,  not  deprive  mort- 
gage of  priority  to  unsecured  debt:  95  Ga.  754. 

If  "six  months  rule," — by  which  equitable  preference,  over  bonds  and  other 
legal  liens,  allowed  to  expenses  originating  so  shortly  before  railroad  receiver- 
ship that  bondholder  must  have  gotten  benefit, — can  be  recognized  in  Georgia, 
certainly  not  under  insolvent  traders'  Act  proceedings :  94  Ga.  735. 
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The  rule  of  "preferential  equities"  is  not  only  recognized  in  Georgia,  but 
extends  to  claims  for  personal  injuries :  97  Ga.  15. 

§2720.   (3149  e.)  Allowance  for  defendant's  support.     It  shall  be  in^J^g80"1* 
the  power  of  the  judge  to  make  a  suitable  allowance  for  the  defend- 
ant for  a  support  during  the  pendency  of  the  proceedings,  having  in  so 
doing  respect  to  the  condition  of  the  defendant  and  the  circum- 
stances of  the  failure. 

§2721.   (3149  f.)    Who  is  a  trader.     Any  person  or  firm  shall   be ^f^880'1' 
considered  a  trader  who  is  engaged,  as  a  business,  in  buying  and  sell- 
ing real  or  personal  estate  of  any  kind,  or  who  is  a  banker  or  broker 
or  commission  merchant,  or  manufacturer  manufacturing  articles 
to  the  extent  of  five  thousand  dollars  per  annum. 

See  notes  to  section  2716. 

Firm  sold  out  and  quit  business,  injunction  and  receiver  not  lie  under  this 
Act :  70  Ga.  278.     See  71  Ga.  787 ;  74/762. 

Defendant,  whose  store  has  been  closed  up  under  levy,  has  ceased  to  be  a 
trader:  87  Ga.  455.     See  69  Ga.  49 ;  83/417  ;  86/99. 

So,  if  defendant  firm  was  dissolved  before  bill  was  filed :  88  Ga.  141 ;  74/762. 

If  the  insolvent  be  a  corporation,  ceasing  to  do  business  before  bill  filed 
makes  no  difference  :  94  Ga.  61. 

Where  debtor  has  ceased  to  be  a  trader,  Act  does  not  apply :  94  Ga.  729. 

§2722.  (3149  g.)  Chancellor  may  recommend  debtor's  release.  It  shall  Act^880"1, 
be  in  the  power  of  the  chancellor,  in  his  final  judgment  in  the  cases 
provided  for,  to  express  his  opinion,  if  the  facts  authorize  it,  that, 
from  the  facts  as  they  have  transpired  during  the  progress  of  the 
cause,  the  defendant  has  honestly  and  fairly  delivered  up  his  assets 
for  distribution  under  the  law,  and  to  recommend  to  the  creditors  of 
the  defendant  that  they  release  him  from  further  liability. 


CHAPTER  5. 


MORTGAGES. 
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GENERAL   PRINCIPLES. 

§2723.  (1954.)  What  is  a  mortgage,  etc.  A  mortgage  in  this  State 
is  only  a  security  for  a  debt,  and  passes  no  title.  It  may  embrace  all 
property  in  possession,  or  to  which  the  mortgagor  has  the  right  of 
possession  at  the  time,  or  may  cover  a  stock  of  goods,  or  other 
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things  in  bulk  but  changing  in  specifics,  in  which  case  the  lien  is 
lost  on  all  articles  disposed  of  by  the  mortgagor  up  to  the  time  o£ 
foreclosure,  and  attaches  on  the  purchases  made  to  supply  their  place. 

A  mortgage  is  a  mere  lien  and  conveys  no  title  to  mortgagee,  and  as  to  actual 
notice:  55  Ga.  208,  212.  Mortgage  a  mere  lien,  and  what  it  must  contain:  34 
Ga.  281 ;  45/628.  Is  a  mere  security,  title  remaining  in  the  mortgagor:  36  Ga. 
138;  35/344;  7/183;  1/177;  34/369;  56/269.  Form  immaterial,  and  an  instru- 
ment of  an  anomalous  character  held  a  mortgage :  57  Ga.  328.  When  a  deed 
with  a  title  bond  from  the  grantee  to  the  grantor  did  not  constitute  a  mort- 
gage, under  this  section :  60  Ga.  591.  Mortgage  given  in  1867,  paid  even  after 
the  property  had  been  embraced  in  a  homestead  and  sold :  51  Ga.  83-88.  May 
embrace  a  growing  crop,  seed  being  planted  at  time  of  giving  it :  55  Ga.  544 ; 
see  also  58  Ga.  391.  Crops  not  planted  cannot  be  mortgaged :  58  Ga.  574.  Sale 
of  crops  in  consideration  of  provisions  supplied,  held  a  mortgage:  60  Ga.  639. 
Equitable  mortgage  claimed,  what  must  be  done  by  offering  to  redeem  the 
property  or  pay  money  due :  55  Ga.  383,  385,  653 ;  54/554.  Mortgage  conveying 
no  title,  no  ejectment  suit  can  be  based  on  it — as  to  usury  and  custom :  54  Ga. 
554-556.  Where  no  plea  that  an  apparent  deed  was  an  equitable  mortgage, 
and  usury  makes  void  a  title  effected  by  :  56  Ga.  34.  What  would  be  an  equi- 
table mortgage,  and  the  equities  of  the  parties  would  be  the  same:  56  Ga.  141. 
A  mortgage  on  real  estate  to  secure  advances  by  the  mortgagee  to  the  mort- 
gagor for  carrying  on  farm  of  mortgagor  for  1870,  is  specific  enough :  46  Ga. 
133-137.  Mortgage  of  a  bay  mare  sold  to  a  certain  party  is  valid  although  not 
under  seal  and  not  attested  by  an  officer :  46  Ga.  253-256.  Mortgagee  has  an 
interest  in  the  property  mortgaged  although  he  has  no  title  to  it,  and  a  power 
to  sell  in  it  is  valid :  54  Ga.  441-448.  The  question  of  whether  the  relation  of 
debtor  and  creditor  is  extinguished  by  the  transaction,  determining  whether  a 
mortgage  or  not  intended :  49  Ga.  133;  32/635;  9/151.  The  jury  to  determine 
whether  a  sale  or  mortgage  intended :  49  Ga.  514.  Where  after  bankruptcy 
the  instrument  was  held  an  absolute  conveyance:  60  Ga.  564.  An  instrument 
with  the  right  of  the  mortgagee  to  advertise  and  sell  in  thirty  days  after  the 
debt  became  due,  is  a  mortgage,  but  may  be  postponed  to  subsequent  pur- 
chase where  proper  steps  not  taken :  61  Ga.  339.  Held,  a  deed  conveying  land 
upon  a  subsequent  condition  was  not  a  mortgage :  45  Ga.  621-629.  Language 
used  shows  intent  to  make  a  mortgage  and  not  a  bill  of  sale,  and  trover  could 
not  be  brought :  43  Ga.  262.  Foreclosure  of  mortgage  on  a  stock  of  goods  by 
an  individual  for  purchase-money  cannot  be  levied  on  goods  bought  afterwards 
by  a  firm  of  which  mortgagor  became  a  member :  49  Ga.  313-315.  On  stock  of 
goods  cannot  be  made  to  cover  an  amount  by  purchase  greater  than  original 
stock:  45  Ga.  213.  Also  affirmed  in  50  Ga.  426-435.  Deed  and  bond  to  recon- 
vey  on  payment  of  the  money  is  a  mortgage,  and  grantor  may  redeem  on  pay- 
ment of  amount  due :  46  Ga.  202. 

Power  of  sale  in  mortgage  does  not  survive  death  of  grantor:  65  Ga.  312; 
72/20 ;   86/764.     Aliter  as  to  power  of  sale  in  deed  to  secure  debt :  76  Ga.  652. 

Mortgaged  land  may  be  exempted  in  bankruptcy :  71  Ga.  71. 

Description  of  stock  of  goods  sufficient  here :  71  Ga.  387,  388. 

Description  here  sufficient  to  cover  stock  in  bulk :  77  Ga.  621. 


845  FOURTH  TITLE.— CHAPTER  5,  ARTICLE  1.  §2724 

Mortgages,  general  principles. 

Mortgage  on  lands  in  Georgia  passes  no  title  :  76  Ga.  384. 

Where  instrument  was  deed  to  secure  debt,  and  not  mortgage  :  76  Ga.  652. 

New  stock  of  goods  in  place  of  old,  in  store  leased,  not  property  of  lessor: 
77  Ga.  748. 

Debtor  could  sell  land  exempted  under  bankruptcy  law,  but  sale  could  not 
divest  lien  of  mortgage  foreclosed  previous  to  exemption  :  80  Ga.  336. 

Pending  mortgage  foreclosure  on  realty,  valid  sale  of  property  to  pay  debts, 
by  mortgagor's  executor,  will  bar  foreclosure  :  91  Ga.  435  ;  see  also  59  Ga.  516. 

Instrument  held  to  be  mortgage — being  in  form  receipt  for  $25.00  on  ac- 
count of  cow,  etc. :  69  Ga.  359. 

Instrument  purporting  to  be  trust  deed  to  secure  debt,  held  to  be  mortgage 
and  not  void  for  usury :  92  Ga.  675-680 ;  see  also  57  Ga.  326  ;  68/756. 

For  instruments  held  not  to  be  mortgages  but  conveying  title  to  secure 
debts,  see  60  Ga.  588;  64/651;  76/652;  90/294;  71/380. 

Where  mortgage  deed  in  Alabama  passed  title:  94  Ga.  619. 

Under  section  1887,  railroad  mortgage  bonds  may  bind  after  acquired 
property :  94  Ga.  307. 

Lien  of  second  mortgage  on  stock  of  merchandise  executed  by  one  who, 
in  purchasing,  assumed  first  mortgage,  not  affected  by  first  as  to  additions 
to  stock :  94  Ga.  427. 

An  equitable  division  of  proceeds  of  whole  stock,  as  between  the  two: 
94  Ga.  427. 

82724.   (1955.)   Form  and  execution.     No  particular  form  is  neces- Acts  1876, 

.  .        .  P- 34- 

sary  to  constitute  a  mortgage.  It  must  clearly  indicate  the  creation  $2388. 
of  a  lien,  specify  the  debt  to  secure  which  it  is  given,  and  the  prop- 
erty upon  which  it  is  to  take  effect.  It  must  be  executed  in  the 
presence  of,  and  attested  by,  or  proved  before,  a  notary  public  or 
justice  of  any  court  in  this  State,  or  a  clerk  of  the  superior  court 
(and  in  case  of  real  property  by  one  other  witness),  and  recorded. 

Section  cited  and  construed  :  57  Ga.  328.  Ejectment  suit,  where  this  section 
referred  to,  but  held  here  it  was  a  conveyance  :  60  Ga.  591.  Mortgage  of  per- 
sonal property  sufficient  although  not  attested  by  an  officer,  proven  by  sub- 
scribing witness,  and  recorded  in  three  months :  46  Ga.  253.  Intent  settles  the 
question  as  to  whether  instrument  was  a  mortgage  or  not :  49  Ga.  133.  A  deed 
to  convey  the  land  on  a  condition  subsequent,  and  not  a  mortgage :  45  Ga.  621. 
A  sale  and  obligation  to  reconvey  on  conditions  where  relation  of  debtor  and 
creditor  did  not  subsist,  does  not  create  a  mortgage :  9  Ga.  151.  Form  im- 
material: 34  Ga.  279.  Language  indicated  the  intent  to  create  a  mortgage, 
although  in  nature  of  a  bill  of  sale :  43  Ga.  262.  Form  immaterial,  sufficient 
certainty  of  a  mortgage  to  secure  future  advances :  46  Ga.  136.  Mortgage  of 
realty  with  only  one  witness  is  not  void,  and  where  there  is  notice  subsequent 
mortgage  or  purchaser  takes  subject :  51  Ga.  268.  The  description  of  a  mort- 
gage on  a  growing  crop  was  sufficiently  specific :  58  Ga.  391 ;  55/543.  Sufficient 
description  of  a  mortgage  on  real  estate:  58  Ga.  178.  Insufficient  description 
of  debt  secured  does  invalidate  mortgage  for  advances :  46  Ga.  133. 

Whether  description  of  horse  here  proper,  for  jury :  75  Ga.  662.  Description 
of  five  horse-power  engine  sufficient,  though  called  six  horse-power,  mortgagor 
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having  but  one  engine :  88  Ga.  417.  Description  of  growing  crop  not  too  uncer- 
tain here:  65  Ga.  645.  Description  of  stock  of  goods  sufficient  here:  71  Ga.  387, 
388.  Description  here  sufficient  to  cover  stock  in  bulk:  77  Ga.  621.  Mule's 
color  more  important  than  name  as  element  of  description.  Question  for  jury, 
not  court,  whether  description  sufficient:  94  Ga.  27.  Mortgage  fatally  defect- 
ive for  want  of  sufficient  description :  67  Ga.  97.  Description  vague  and  mea- 
*  ger,  but  question  of  fact  whether  sufficient  to  identify  premises :  91  Ga.  799. 
Description  here  not  sufficient  to  put  purchaser  on  notice :  77  Ga.  365. 

Attorney  preparing  mortgage  not  disqualified  from  attesting  it :  77  Ga.  620. 

Attestation  imperfect,  when :  23  Ga.  138. 

Transfer  of  mortgage  to  realty  not  rejected  because  attested  by  only  one 
witness:  67  Ga.  398. 

Real  estate  mortgage  not  void  because  attested  by  only  one  witness :  67  Ga. 
744. 

Attested  by  notary  who  was  brother-in-law  of  mortgagee,  does  not  vitiate 
mortgage  or  its  record :  71  Ga.  387. 

Probate  not  valid  nor  sufficient,  when :  84  Ga.  294. 

Instrument  having  essentials  of  mortgage,  valid  whether  attesting  witness 
signed  individually  or  officially :  76  Ga.  797. 

Mortgage  being  good  between  original  parties  without  witnesses,  attesta- 
tion by  mortgagee's  attorney  here  immaterial :  78  Ga.  60. 

Immaterial,  as  between  parties,  whether  mortgage  properly  probated  and 
recorded  ;  immaterial  to  claimant  unless  injured  thereby :  90  Ga.  296. 

Mortgage  on  personalty  good  between  parties,  though  execution  defective: 
84  Ga.  117. 

Conditional  sale  recordable  when  proved  before  officer  by  subscribing  wit- 
ness: 89  Ga.  518. 

Instrument  in  form  of  deed,  stipulating  that  it  should  be  void  if  notes  paid, 
giving  power  of  sale,  etc.,  a  mortgage:  68  Ga.  756. 

Instrument  held  mortgage,  being  in  form  receipt  for  $25.00  on  account  of 
cow  and  calf :  69  Ga.  359. 

Incumbrance  removable  only  by  payment  of  debt,  substantially  a  mortgage : 
78  Ga.  571. 

Deed,  not  converted  to  mortgage  by  grantee's  entry  on  back  that  it  is  re- 
turnable canceled  on  repayment  of  its  consideration,  etc. :  78  Ga.  786. 

Instrument  here  construed  to  be  bill  of  sale,  not  a  mortgage  :  71  Ga.  380. 

See  notes  to  section  2723. 

Mortgage  to  secure  notes  payable  in  specifics  may  be  foreclosed  as  if  pay- 
able in  money:  71  Ga.  689,  690. 

Must  be  in  writing  and  signed  by  the  party  or  his  agent  authorized  in  writ- 
ing: 72  Ga.  845. 

Mortgage,  if  valid  at  place  where  executed,  valid  where:  76  Ga.  177. 

Record  is  notice  to  purchaser  under  junior  mortgage  foreclosure,  unless 
misled,  etc. :  77  Ga.  589. 

Attachment  levied  in  Georgia  upon  personalty  mortgaged  in  Alabama  (where 
mortgage  passes  title),  yields  to  claim  interposed  by  mortgagee :  78  Ga.  464. 
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§2725.   (3809.)  Reducing  deed  to  mortgage.     A  deed  or  bill  of  sale,  A^g72'74_ 
absolute  on  its  face  and  accompanied  with  possession  of  the  property, 
shall  not  be  proved  (at  the  instance  of  the  parties)  by  parol  evi- 
dence to  be  a  mortgage  only,  unless  fraud  in  its  procurement  is  the 
issue  to  be  tried. 

Where  presumption  of  fraud  or  mistake  as  to  bill  of  sale :  22  Ga.  3  ;  14/207. 
The  question  of  whether  the  relation  of  debtor  and  creditor  subsisted,  deter- 
mining as  to  whether  deed  or  mortgage :  49  Ga.  133-139.  Jury  to  determine 
whether  deed  or  mortgage  intended:  49  Ga.  518,519,592.  Section  referred 
to  and  construed :  52  Ga.  484. 

Deed  held  to  be  mortgage  is  lien  on  property  from  its  date :  65  Ga.  543. 

This  section,  with  sections  3675  and  5166,  used  in  construing  section  3603, 
all  construed  together :  70  Ga.  487. 

It  was  a  bill  of  sale  here,  not  a  mortgage :  71  Ga.  380. 

Deed  (without  possession)  and  written  agreement  to  reconvey  on  payment 
of  debt,  together  make  equitable  mortgage :  72  Ga.  863. 

On  question  whether  conveyance  was  absolute  or  to  secure  debt,  deceased 
grantor's  estimate  of  value  of  land  conveyed,  inadmissible  :  78  Ga.  635. 

Deed  here  intended  to  convey  title :  80  Ga.  423. 

Deed  to  secure  debt,  absolute  and  accompanied  by  possession,  not  reduced 
by  parol  to  mortgage :  83  Ga.  303. 

Bill  of  sale  here  construed  to  be  merely  security  for  debt,  and  not  absolute 
sale :  86  Ga.  699. 

Absolute  deed  accompanied  by  possession  could  not  be  qualified  in  an  equi- 
table action  by  one  who,  for  accommodation,  advanced  part  of  purchase-money 
under  verbal  agreement:  88  Ga.  191. 

§2726.   (1956.)  Registry.     Mortgages  on  realty  must  be  recorded -^^s. 


in  the  county  where  the  land  lies;    on  personalty,  in  the  county A£o™ 


162. 


where  the  mortgagor  resided  at  the  time  of  its  execution,  if  a  resi-  cobb,m, 


172. 


dent  of  this  State.     If  a  non-resident,  then  in  the  county  where  the  Acts  1876, 
mortgaged  property  is.     If  a  mortgage  be  executed  on  personalty  Acts  1878-9, 

p.  139. 

not  withm  the  limits  of  this  State,  and  such  property  is  afterwards  §§2778, 2731. 
brought  within  the  State,  the  mortgage  shall  be  recorded  according 
to  the  above  rules  within  six  months  after  such  property  is  so  brought  ^~*r-^d  s*k<j£? 
in.    All  chattel  mortgages  of  stocks  of  goods,  wares  and  merchandise,         *-         t 
or  other  personal  property,  shall  be  recorded,  in  case  the  same  is         //  "/'  , 
upon  property  or  goods  located  in  some  other  county  than  that  of  the 
mortgagor's  residence,  in  the  county  where  said  goods  or  personal 
property  is  located  at  the  time  of  the  execution  of  said  mortgage,  in 
addition  to  the  record  of  said  mortgage  in  the  county  of  the  mort- 
gagor's residence.     And  in  cases  where  a  mortgage  either  upon  realty 
or  personalty  is  executed  to  secure  the  payment  of  money  or  other 
thing  of  value,  and  the  same  is  not  recorded  as  now  provided  by 
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law,  but  such  mortgage  is  renewed  or  re-executed,  in  every  case  of 
renewal  or  re-execution  of  a  mortgage  which  has  not  been  recorded, 
such  mortgage  shall  operate  as  a  lien  upon  the  property  of  the  mort- 
gagor only  as  against  the  mortgagor  himself  and  those  having  actual 
notice  of  such  mortgage,  except  from  the  date  of  the  record  of  such 
mortgage. 

See  general  note  hereafter,  catchwords  "Notice"  and  "Record." 

An  instrument  the  record  of  which  by  reason  of  usury  is  no  notice,  can- 
not affect  with  notice  by  being  set  up  as  mortgage:  63  Ga.  623.  Judgment 
before  mortgage  is  recorded  in  proper  time,  superior  to  it  although  the  mort- 
gage^, fa.  had  been  levied :  63  Ga.  762,  763 ;  24/305.  Where  duly  recorded  with 
power  of  sale,  it  may  be  exercised  against  the  mortgagor,  and  those  claiming 
under  him :  54  Ga.  448.  Record  in  time  is  notice  to  all  the  world,  and  lien  ex- 
ists for  twenty  years:  55  Ga.  210-217. 

Ordinarily ,  mortgages  executed  same  day  rank  equally.  Aliter  where  differ- 
ent intention  apparent :  74  Ga.  392. 

Mortgage  on  personalty  in  Alabama  recorded,  although  not  witnessed,  etc., 
record  is  notice :  75  Ga.  662. 

Where  property  in  Georgia,  mortgagor  residing  in  Alabama  and  mortgage 
recorded  in  Alabama,  older  mortgage  properly  recorded  in  Alabama  took 
priority :  75  Ga.  662. 

Mortgage  executed  out  of  the  State,  and  property  afterwards  brought  in, 
good  against  bona  fide  purchaser,  if  recorded  in  time,  though  after  foreclosure  : 
76  Ga.  177. 

Personalty  mortgaged  in  Alabama  by  citizen  thereof,  casually  brought  into 
Georgia  before  the  six  months  for  recording  expires,  superior  to  attachment 
levied  here :  78  Ga.  464. 

Record  of  mortgage  is  notice  of  lien  to  purchasers :  80  Ga.  337. 

Recording  lien  in  county  to  which  it  was  expected  to  remove  the  property 
(Hall  county),  was  proper,  but  that  did  not  supply  the  failure  to  record  it  in 
the  county  in  which  purchaser  resided  (Fulton  county) :  79  Ga.  429. 

ACobb82i72  §2727.  (1957.)  Effect  of  failure  to  record.  Mortgages  not  recorded 
within  the  time  required  remain  valid  as  against  the  mortgagor,  but 
are  postponed  to  all  other  liens  created  or  obtained,  or  purchases 
made  prior  to  the  actual  record  of  the  mortgage.  If,  however,  the 
younger  lien  is  created  by  contract,  and  the  party  receiving  it  has 
notice  of  the  prior  unrecorded  mortgage,  or  the  purchaser  has  the 
like  notice,  then  the  lien  of  the  older  mortgage  shall  be  held  good 
against  them. 

Duly  recorded,  the  power  of  sale  may  be  rightfully  exercised:  54  Ga.  448. 
One  witness  to  a  mortgage  of  real  estate,  yet  valid  as  to  a  prior  mortgagee  with 
notice :  51  Ga.  268,  269.  A  bona  fide  purchaser  of  land  for  value  without  notice, 
holding  it  for  seven  years,  takes  it  free  from  a  mortgage  not  recorded  in  time : 
57  Ga.  204.  Failure  to  record  in  time  may  postpone  mortgage  lien  to  junior 
judgment  lien  in  the  meantime  accruing:  60  Ga.  588-592.  Mortgage  with 
power  of  sale  postponed  to  a  subsequent  purchaser  not  notified  by  any  record 
of  it:  61  Ga.  339,  340.  Junior  judgment  having  priority  over  illegally  recorded 
mortgage  for  want  of  probate,  although  judgment  creditor  and  purchaser  had 
notice:  59  Ga.  466-468.    Judgment  before  mortgage  was  recorded  has  priority 
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over  it,  although  it  had  been  foreclosed :  63  Ga.  763.  Purchaser  with  notice  of 
land  covered  by  an  unrecorded  mortgage  from  a  purchaser  without  notice, 
protected :  52  Ga.  596,  597.  Junior  mortgage  must  be  recorded  in  time,  to  have 
precedence  of  a  senior  unrecorded  mortgage :  61  Ga.  260.  Junior  mortgage 
with  notice  of  prior  lien,  no  preference  by  recording:  4  Ga.  160.  No  notice  of 
a  mortgage  not  recorded  in  time,  judgment  before  foreclosure  takes  prece- 
dence :  13  Ga.  443.  Purchaser  under  a  judgment  obtaining  a  title  free  from  a 
mortgage  not  recorded  in  time:  25  Ga.  687.  Can  a  purchaser  under  junior 
judgment  be  protected  against  an  older  mortgage  duly  recorded  ?  22  Ga.  564. 
What  probate  sufficient  to  admit  to  record :  23  Ga.  137.  Failure  to  record  in 
time  risks  the  precedence  of  after-made  mortgages  and  judgments  before  fore- 
closure :  24  Ga.  305.  Failing  to  record  a  mortgage  from  another  State  in  six 
months  after  removal  of  property  here,  releasing  a  security :  37  Ga.  428. 
Mortgage  duly  recorded  need  not  be  proclaimed  to  give  it  effect :  27  Ga.  205. 
This  section  and  the  next  do  not  change  the  rule  in  equity  as  to  mistakes  in 
instruments :  40  Ga.  535.  Recorded  in  three  months  from  the  date  of  its 
execution,  was  alien  even  against  bona  fide  purchasers  without  notice:  46 
Ga.  253. 

Mortgagor  cannot  attack  mortgage  as  invalid  because  not  recorded  in  time : 
76  Ga.  796. 

Unrecorded  mortgage  postponed  to  junior  judgment:  79  Ga.  115. 

Senior  unrecorded  mortgage  postponed  to  junior  recorded  mortgage:  79 
Ga.  706. 

Mortgage  filed  but  not  recorded  in  time,  inferior  to  judgment  obtained 
between  filing  and  recording :  80  Ga.  230. 

Whether  agreement  to  keep  mortgage  off  record  was  with  intent  to  defraud 
creditors,  question  for  jury  ;  mortgagor  not  affected  if  he  did  not  know  of 
intent :  80  Ga.  250. 

Chattel  mortgage  not  recorded  in  county  of  mortgagor's  residence,  post- 
poned to  judgment  against  mortgagor:  82  Ga.  548. 

Improperly  executed  mortgage,  deferred  to  subsequent  judgment  on  ante- 
cedent debt :  84  Ga.  294. 

Lien  of  mortgage  created  by  contract,  not  foreclosure ;  unrecorded  mort- 
gage postponed  to  younger  judgment,  though  judgment  creditor  had  actual 
notice  of  mortgage,  and  foreclosure  preceded  judgment:  89  Ga.  517. 

One  taking  property  as  collateral  takes  free  from  mortgage  not  recorded  in 
time,  etc. :  91  Ga.  40. 

Effect  of  proper  execution  and  attestation  of  conditional  sale  against 
vendee's  creditors,  and  record  against  subsequent  lien  creditors:  91  Ga.  639, 
640.     See  79  Ga.  429 ;  87/232 ;  89/515. 

Failure  to  file  for  record,  until  after  creditors'  bill  filed,  not  deprive  mort- 
gage of  priority  to  unsecured  debt :  95  Ga.  754. 

§2728.  (1958.)  How  admitted  in  evidence.  Mortgages  when  duly 
executed  and  recorded,  shall  be  admitted  in  evidence  under  the 
same  rules  as  registered  deeds. 

See  notes  to  section  2724. 

Fact  of  registry  of  mortgage  in  Alabama,  no  proof  of  its  execution  here: 
74  Ga.  370. 

§2729.   (1959.)  Defective  record.     A  mortgage  recorded  in  an  im-$2724- 
proper  office,  or  without  due  attestation  or  probate,  or  so  defectively 
recorded  as  not  to  give  notice  to  a  prudent  inquirer,  shall  not  be 
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held  notice  to  subsequent  bona  fide  purchasers  or  younger  liens.  A 
mere  formal  mistake  in  the  record  shall  not  vitiate  it. 

Defective  probate  before  mortgagee's  attorney  who  is  also  a  notary  public : 
46  Ga.  253.  Illegally  recorded  for  want  of  probate,  defective  record  is  no 
notice,  although  had  actual  outside  notice:  59  Ga.  466,  467.  Although  not 
duly  recorded,  yet  is  not  void  except  as  against  bona  fide  purchasers  without 
notice  or  subsequent  liens :  51  Ga.  269.  Where  the  probate  was  insufficient  to 
admit  the  mortgage  to  record :  23  Ga.  138. 

But  such  conveyance  is  valid  as  between  grantor  and  grantee :  76  Ga.  803. 

Attestation  of  mortgage  by  employee  of  mortgagee  corporation,  valid  if  he 
was  not  its  agent  in  the  transaction  proper:  78  Ga.  569. 

Improperly  executed  mortgage,  deferred  to  subsequent  judgment  on  ante- 
cedent debt :  84  Ga.  294. 

§2730.  (1960.)  Record  not  in  time.  The  due  record  of  a  mortgage, 
though  not  made  in  the  time  prescribed,  is  notice  from  the  time,  of 
record  to  all  the  world. 
$$2726,2778.  §2731.  (1961.)  Probate  for  record.  All  the  rules  prescribed  for  the 
probate  of  deeds  to  land,  where  the  witnesses  are  dead,  insane,  or 
removed  from  the  State,  or  to  the  acknowledgment  before  or  attes- 
tation by  consuls  or  commissioners,  shall  apply  to  the  probate  of 
mortgages. 

Probate  of  mortgage  not  valid  nor  sufficient,  when  :  84  Ga.  294. 

§2732.  (1962.)  Tacking.  There  shall  be  no  tacking  of  mortgages 
in  this  State. 

$$2983,2984.  §2733.  (1963.)  Mortgage  to  sureties.  Mortgages  maybe  taken  by 
sureties  and  guarantees  to  indemnify  them  against  loss. 

$3765.  §2734.   (1964.)   Redemption  in  ten  years.     If  the  possession  of  the 

property  is  given  to  the  mortgagee,  the  mortgagor  may  redeem  at 
any  time  within  ten  years  from  the  last  recognition  by  the  mort- 
gagee of  such  right  of  redemption. 

Section  referred  to,  and  the  manner  and  time  for  redemption :  55  Ga.  653. 
Twenty  years  possession  by  mortgagee  bars  mortgagor's  right  to  redeem,  un- 
less mortgagee  recognized  the  subsisting  mortgage :  10  Ga.  297.  See  49  Ga. 
340.  Sale  under  judgment  junior  to  unforeclosed  mortgage,  conveys  the 
equity  of  redemption  :  57  Ga.  55. 

Mortgagee  cannot  redeem  where  he  stands  by  and  acquiesces  in  acts  of  own- 
ership and  improvement:  65  Ga.  491. 

Remedy  of  allowing  mortgagee  to  enter  and  work  out  debt,  does  not  exist 
in  Georgia:  72  Ga.  864. 

87Gaa'3253'  §2735.  Debt  barred,  mortgage  may  still  be  foreclosed.  That  the  note 
or  other  evidence  of  debt  is  barred  does  not  prevent  the  creditor 
thereafter  availing  himself  of  the  mortgage  or  other  security. 

59  Ga.  78.  §2736.  Purchaser  from  mortgagor ,  when  bound  by  foreclosure.  A  pur- 
chaser from  a  mortgagor  after  proceedings  to  foreclose  the  mortgage 
have  been  begun,  will  be  concluded  by  the  judgment  of  foreclosure. 

Actei884-6,  §2737.  Cancellation  of  mortgage.  Any  mortgagor  in  this  State, 
who  may  have  paid  off  his  mortgage,  may  present  the  same,  together 
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with  the  order  of  the  mortgagee  or  transferee,  directing  that  the 
mortgage  be  canceled  and  record  the  order  across  the  face  of  the 
record,  to  the  clerk  of  the  superior  court  of  the  county  or  counties 
in  which  the  same  is  recorded,  and  such  clerk  shall  write  across  the 
face  of  such  record  the  word  "satisfied,"  and  the  date  of  such  entry, 
and  sign  his  name  thereto  officially. 

§2738.  Clerk's  fees.  For  such  services  the  clerk  shall  receive  fif- 
teen cents,  to  be  paid  by  the  mortgagor. 

§2739.   (1965.)  Debts  due  by  installments.     If  the  mortgage  is  given  $275- 
to  secure  several  debts  falling  due  at  different  times,  the  mortgagee 
may  foreclose  when  the  first  becomes  due,  and  the  court  will  control 
the  surplus  so  as  to  protect  the  lien  created  for  the  debts  not  due. 

Section  cited,  where  the  debt  matures  by  installments,  should  be  a  single 
foreclosure  :  60  Ga.  484-486.  As  to  installments  not  due  :  18  Ga.  277.  Formerly 
resort  to  equity:  20  Ga.  342.  A  mortgage  by  two  tenants  in  common,  and  a 
foreclosure  and  levy  as  to  one:  37  Ga.  12-15.  Two  giving  a  lien,  their  separate 
interest  may  be  foreclosed  separately  as  to  each :  30  Ga.  706. 

Court  may  order  payment  of  part  due,  and  surplus  proceeds  invested  to 
meet  balance :  71  Ga.  689. 

This  section  applies  although  notes  are  payable  in  specifics :  71  Ga.  690. 

Equity  will  decree  sale  and  hold  proceeds  for  purchase-money  of  lands  held 
under  bond  for  titles :  77  Ga.  227. 

Clerk  issuing  execution  for  whole  amount,  which  was  levied,  plaintiff  not 
liable  for  abuse  of  legal  process :  94  Ga.  133. 

§2740.  (1966.)  Several  distinct  mortgages.  So,  if  there  be  several 
mortgages  of  equal  date  or  embraced  in  the  same  mortgage,  and  one 
forecloses,  the  court  will  control  the  proceeds  of  the  sale  to  dis- 
tribute to  the  several  mortgagees  according  to  their  claims. 

§2741.  (1967.)  Claiming  proceeds  of  sales.  Property  mortgaged 
may  be  sold  under  other  process,  subject  to  the  lien  of  the  mortgage. 
If  the  mortgage  is  foreclosed,  the  mortgagee  may  place  his  execu- 
tion in  the  hands  of  the  officer  of  the  law  making  the  sale,  and 
cause  the  title  unencumbered  to  be  sold,  and  claim  the  proceeds 
according  to  the  date  of  his  lien. 

Section  cited  and  construed:  60  Ga.  485;  77/593.  Where  the  common- 
law  judgments  were  entitled  to  the  fund  in  preference  to  the  mortgage  fi. 
fa.:  55  Ga.  177,  178.  Buying  only  the  equity  of  redemption  :  57  Ga.  55.  As  to 
selling  fee  at  mortgage  sale :  44  Ga.  593. 

Mortgage  cannot  take  proceeds  of  sale  unless  foreclosed,  except  when:  65 
Ga.  115. 

Mortgagee  may  allow  sale  to  proceed  subject  to  mortgage,  or  claim  pro- 
ceeds of  sale  as  provided  by  this  section :  69  Ga.  452. 

Mortgage  unforeclosed  cannot  claim  at  law  balance  after  payment  of  older 
judgment;  but  can  claim  in  equity  on  money  rule  with  proper  allegations: 
72  Ga.  469. 

Sale  of  mortgaged  property  un&evfi.  fa.  passes  only  equity  of  redemption  : 
72  Ga.  831. 

Only  equity  of  redemption  can  be  sold,  unless  mortgage  foreclosed  and 
placed  in  sheriff's  hands,  when :  93  Ga.  542. 
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Purchasers  at  sale  under  foreclosure  of  senior  unrecorded  mortgage  got 
only  equity  of  redemption  under  junior  recorded  mortgage;  holder  of  latter 
could  thereafter  foreclose  and  sell :  79  Ga.  706. 

Mortgagee  may  follow  property  sold  under  general  judgment,  though  mort- 
gage foreclosed  and  execution  issued,  when  :  85  Ga.  452. 

General  judgment  entitled  to  fund,  in  preference  to  mortgage  fi.  fa.,  when : 
85  Ga.  452. 

Land  sold  under  general  judgment,  is  subject  to  older  mortgage,  but  not  to 
general  judgment  on  mortgage  debt:  92 Ga.  683. 

Lien  of  second  mortgage  on  stock  of  merchandise  executed  by  one  who  in 
purchasing  assumed  first  mortgage,  not  affected  by  first  as  to  additions  to 
stock:  94  Ga.  427. 

An  equitable  division  of  proceeds  of  whole  stock,  as  between  the  two :  94 
Ga.  427. 

ACobb3°5i3  §2742.  (1968.)  Purchasers  giving  bond  to  respond  to  lien.  Purchasers 
S5466-  at  public  sales  of  property  subject  to  the  lien  of  a  mortgage,  shall 
give  bond  and  security  in  double  the  value  thereof  to  the  officer 
making  the  sale,  conditioned  not  to  remove  the  property  out  of  the 
State,  and  for  its  forthcoming  to  answer  to  the  said  lien:  Provided, 
the  mortgagee,  or  his  agent,  files  with  the  officer,  prior  to  the  sale, 
an  affidavit  of  the  amount  due  on  such  mortgage,  and  that  he  ap- 
prehends the  loss  of  said  property  unless  such  bond  be  taken.  On 
failure  to  give  such  bond,  the  property  shall  be  resold  at  the  risk  of 
the  p'urchaser. 

Section  cited,  as  to  requiring  bond  of  purchaser:  54  Ga.  448. 

Where  purchaser  not  liable  on  bond  to  one  having  lien  from  cestui  que  trust 
signed  individually:  75  Ga.  131. 

General  Note  on  Mortgages. 

Notes  from  Code  of  1882  : 

Advances,  mortgage  on  real  estate  to  secure :  46  Ga.  133. 

Affidavit  of  foreclosure  made  by  attorney,  sufficient,  reciting  he  is  attorney 
for  the  mortgagee :  39  Ga.  312.  May  be  made  for  foreclosure  before  a  notary, 
employee  of  mortgagee's  attorney :  50  Ga.  246. 

Agreement  to  execute  mortgage,  no  lien  against  subsequent  creditors :  29 
Ga.  142;  46/411. 

Agent,  conveyance  by  agent  of  a  corporation,  and  what  is  a  seal :  25  Ga.  316. 
Cannot  mortgage  goods  as  against  owner  for  his  own  benefit:  38  Ga.  391. 

Assignment  of  mortgages:  Section  3077. 

Ambiguity  in  mortgage  lien  as  to  what  stock  included,  may  be  explained  by 
parol  proof :  60  Ga.  646-648.  Discrepancy  between  debt  and  mortgage  made  to 
secure  it,  explained  by  parol  proof:  25  Ga.  283. 

Assets,  mortgaged  property  is,  in  the  hands  of  an  executor:  10  Ga.  66.  As 
to  the  distinction  between  legal  and  equitable  assets  as  regards  priority  of 
right  of  execution  creditors  over  mortgaged  :  55  Ga.  178. 

Assignment,  mortgage  deed  not  within  Act  of  1818  to  prevent  assignment, 
etc.:  27  Ga.  385.  Where  assignee  in  bankruptcy  takes  proceeds:  49  Ga.  361. 
Bankruptcy  does  not  affect,  unless  proved  in  that  court:  52 Ga.  605. 

Claimant  buying  before  foreclosure  not  concluded  by :  54  Ga.  462.  Defenses 
by,  against  mortgage ./i.  fa.:  55  Ga.  208;  7/496. 

Date  of  mortgage  is  day  of  delivery :  38  Ga.  459.  Two  of  same  date  share 
equally :  38  Ga.  459. 
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Deed  and  mortgage  to  secure  purchase-money  considered  one  act,  and  land 
liable  to  the  mortgage  before  the  judgment :  21  Ga.  408.  Deed  made  to  secure 
debt,  assented  to  by  wife  in  writing,  passes  legal  title,  when :  60  Ga.  562  ;  55/650. 
Deed  in  trust  to  secure  payment  of  a  bond-debt :  21  Ga.  439.  A  mortgage :  49 
Ga.  589. 

Dormancy,  judgment  of  foreclosure  of  mortgage  not  affected  by  acts  pro- 
viding for  dormancy  of  judgments :  40  Ga.  412  ;  7/495. 

Dower,  title  from  deceased  mortgagor  to  third  party  cannot  be  set  up  by 
mortgagee  to  defeat  widow's  right  to,  and  year's  support:  61  Ga.  314.  Right 
to,  superior  to  mortgage  for  purchase-money,  prior  to  Act  of  1875:  44  Ga.  317- 
319;  61/218-220. 

Ejectment  may  be  maintained  on  deed  to  secure  a  debt,  when :  55  Ga.  650. 

Estoppel,  mortgagee  estopped  from  denying  his  own  title  to  property  mort- 
gaged :  46  Ga.  133.  No  denial  that  mortgage  made  by  partners, parties  es- 
topped from  denying  title  in  partnership:  46  Ga.  547. 

Equity  of  redemption,  when  only  can  sell:  20  Ga.  723-729.  Sale  of:  57  Ga. 
54;  7/183.  When  mortgagee  purchases,  the  whole  estate  vests  in  him:  15  Ga. 
557.     See  57  Ga.  545 ;  49/518  ;  25/329. 

Execution  not  stating  the  property  as  being  that  of  the  defendant,  or  mort- 
gagor, quashed :  61  Ga.  390. 

Fee,  selling  of,  at  mortgage  sale:  44  Ga.  593.  By  verbal  consent  of  mort- 
gagor, mortgagee  and  plaintiff  in  fi,.  fa.:    See  section  2759. 

Foreclosure,  after  discharge  in  bankruptcy  :  52  Ga.  605 ;  53/208 ;  58/604 ;  62/263. 
Pleadings  in,  amendable:  49  Ga.  170.  On  mortgage  may  go  into  consideration 
of  mortgage,  etc.,  at  law,  or  seek  relief  in  equity  :  30  Ga.  413.  Building  and 
loan  association  :  24  Ga.  198.  When  two  give  separate  liens  on  same  property 
to  a  common  creditor,  he  may  foreclose  separately :  30  Ga.  706.  Illegality  to, 
dismissed :  61  Ga.  204.  Judgment  of,  on  realty  must  be  in  county  where  prop- 
erty lies :  53  Ga.  285.  Failure  to  plead  homestead  against,  does  it  not  conclude? 
56  Ga.  97.  Concludes  whom :  62  Ga.  20 ;  46/133, 577 ;  45/495, 496 ;  49/47 ;  54/462. 
On  personal  property  must  be  in  county  of  mortgagor's  residence  at  time  of 
making  mortgage :  13  Ga.  285.  Need  not  show  what  credits  allowed  on :  57 
Ga.  361. 

Fraud,  badge  of,  to  permit  mortgaged  property  after  a  sale,  and  purchased 
by  mortgagee,  to  remain  in  hands  of  mortgagor:  6  Ga.  365  ;  29/743.  Mortgage 
obnoxious  to,  when  :  1  Ga.  176.  Merchant  making  and  not  recording,  and  buy- 
ing goods  afterward :  57  Ga.  172,  173. 

Homestead,  assignee  of  wife's  mortgage  for  purchase  money  can  subject, 
when:  61  Ga.  346.  Not  liable  to  mortgage  judgment,  when:  39  Ga.  386. 
When  is  :  39  Ga.  466.  What  debts  can  be  secured  by  mortgage  after  homestead : 
59  Ga.  835.  When  mortgaged  with  approval  of  ordinary :  49  Ga.  589.  When 
by  husband  and  wife  to  secure  payment  by  husband,  valid :  61  Ga.  204.  Mort- 
gagee of,  without  notice,  protected:  63  Ga.  666;  54/168.  Husband  and  wife 
selling  homestead,  only  a  mortgage:  49  Ga.  589. 

Implied  trust,  when  mortgagee  holds  mortgage  for  use  of  transferee  of  notes 
secured  by  it :  38  Ga.  452. 

Installments,  formerly  judgment  on  foreclosure  of  mortgage  must  be 
amount  due,  therefore  provisional  judgment  for  installments  not  due  could 
not  be  rendered,  but  resort  must  be  had  to  equity  for  such  a  judgment:  18 
Ga.  277.  When  falling  due  between  rule  nisi  and  rule  absolute,  may  be  included 
in  judgment :  20  Ga.  342. 

Judgment  foreclosing  mortgage  binds  mortgagor  and  vendor :  18  Ga.  476.  Of 
foreclosure,  no  bar  to  claimant  attacking  the  mortgage :  22  Ga.  348  ;  7/377.  Is 
prima  facie  evidence  of  indebtedness :  6  Ga.  365.  Extinguishment  of,  presumed 
23 
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when  third  party  advances  money  to  pay  it  off,  and  takes  mortgage  :  19  Ga.  298. 
Whether  foreclosure  bars  claimant  under  purchase  from  mortgagor  subsequent 
to  mortgage :  45  Ga.  493.  A  mortgage  not  recorded  in  time  must  yield  to  a 
judgment  obtained  in  the  meantime:  25  Ga.  687. 

Judgment  creditor,  contest  between,  and  mortgagee:  37  Ga.  665.  When  a 
common-law  judgment  is  superior  to  mortgage  on  legal  assets  :  55  Ga.  177, 178. 

Jurisdiction,  when  mortgaged  property  was  in  two  States,  not  compelled  to 
go  out  of  this  State :  54  Ga.  572.  Foreclosure  of,  must  be  in  county  where  the 
land  lies :  53  Ga.  285. 

Land,  deeds  to,  deposited  as  collateral  security,  not  a  mortgage,  but  inten- 
tion of  parties  carried  out  in  equity  :  62  Ga.  413. 

Lis  pendens,  proceedings  to  foreclose  an  unrecorded,  do  not  constitute  no- 
tice to  purchaser  of  the  mortgaged  property  :  52  Ga.  596-598. 

Lien,  owner  of  land  furnishing  cropper  supplies  has  superior  lien  to  mort- 
gage :  46  Ga.  583.  In  favor  of  contractor  for  work  done  is  paramount :  1  Ga. 
435.  Property  to  be  applied  to  satisfaction  of  mortgage :  3  Ga.  460.  When  jun- 
ior mortgage  recorded  is  taken  with  notice  of  prior  mortgage  not  recorded,  it 
has  no  preference  by  record  :  4  Ga.  161.  Orphan's  rights  under  Act  of  1799,  supe- 
rior to,  on  deceased  mortgagor's  property,  not  foreclosed  in  his  lifetime :  10  Ga. 
66.  Of  junior  mortgage  on  fund  in  court:  21  Ga.  207;  27/273.  Of  mortgage 
transferred  to  fund  raised  by  sale  of  mortgaged  property  under  junior  judg- 
ment: 22  Ga.  69.  Not  divested  by  tax  sale:  25  Ga.  103.  Of  recorded  mortgage 
inferior  to  judgment:  25  Ga.  687.  Vendor's  lien  for  purchase-money  superior 
to  mortgage  for  antecedent  debts:  26  Ga.  315.  Of  mortgage,  good  notwith- 
standing silence  of  mortgagee,  where  mortgage  duly  recorded  :  27  Ga.  205.  Of 
mortgage,  is  good  for  twenty  years :  55  Ga.  210.  Agreement  to  make,  does  not 
give  a  lien  as  against  subsequent  judgment  creditors  :  29  Ga.  142.  Of  mortgage, 
is  in  the  contract,  not  in  judgment  of  foreclosure :  63  Ga.  762. 

Liquidated  demand,  mortgage  foreclosure  not  confined  to:  24  Ga.  198. 

Mortgage  not  set  up  by  parol  evidence :  46  Ga.  407.  To  save  mortgagees 
harmless  from  past  and  future  acceptance,  and  when  presumed  paid:  25  Ga. 
167.  What  it  was  at  common  law:  34  Ga.  369.  What  must  be  specified  in:  60 
Ga.  588. 

Married  woman  may  execute  mortgage  of  separate  estate:  33  Ga.  316; 
61/246;  52/207. 

Material-man,  lien  of,  superior  to  mortgage,  when  :  61  Ga.  584. 

Mother,  mortgage  to,  by  delinquent  administrator  for  benefit  of  children, 
cannot  be  fraudulently  discharged  by  a  mother  who  has  given  no  bond  as 
guardian  :  6  Ga.  401. 

Notes,  holder  of  two,  secured  by  mortgage,  transfers  one,  transferee's  rights 
superior  to  the  mortgage:  32  Ga.  228.  Rights  of  assignee  of  a  note  in  a  mort- 
gage to  secure  it:  56  Ga.  207. 

Notice  of  unrecorded  mortgage  at  sheriff's  sale,  effect  of:  13  Ga.  443.  Of 
recorded  mortgage,  effect  of:  22  Ga.  34.  When  foreclosure  of  unrecorded 
mortgage  not  notice  to  purchaser:  52  Ga.  596.  Junior  mortgagee  gains  no 
preference  of  older  one  by  having  his  recorded  when  he  had  notice  of  older 
one :  4  Ga.  161 ;  51/268  ;  52/596. 

Partnership,  mortgage  of  individual  interest  in,  not  good  against  purchaser 
to  pay  firm  debt:  21  Ga.  395.  By  one  partner  to  representative  of  deceased 
partner,  good  against  creditors  of  firm,  when:  29  Ga.  276.  Interest  of,  mem- 
ber of,  can  only  be  affected  by  a  mortgage  on  his  own  interest  in  land,  unless 
others  consent :  61  Ga.  676. 

Party,  third  person  not  a,  cannot  make  objection  to  foreclosure  until  made 
a  party :  3  Ga.  174 ;  19/14. 
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Personal  property,  when  sold  and  possession  retained  by  seller,  mortgage  of 
by  him  to  one  without  notice,  good  against  purchaser:  29  Ga.  743.  Sale  of,  to 
secure  a  debt,  held  a  mortgage  :  57  Ga.  326. 

Possession,  when  seller  retains,  then  mortgages  personalty :  29  Ga.  743.  Four 
years,  of  land  after  foreclosure,  by  bona  fide  purchaser  does  not  discharge  lien 
of  judgment:  53  Ga.  328;  51/279.  Duty  of  sheriff  to  put  purchaser  in:  52  Ga. 
630.     What  by  claimant  will  prevent  nonsuit :  22  Ga.  348. 

Power  to  sell  given  by  mortgagor  to  mortgagee  is  lawful :  54  Ga.  441.  To  a 
trustee,  authorized  him  to  sell,  etc. :  60  Ga.  434. 

Priority,  judgment  against  mortgagor,  obtained  before  foreclosure  of  mort- 
gage not  recorded  in  time,  has,  over  mortgage  judgment:  13  Ga.  443.  Mort- 
gage for  purchase-money  superior  to  judgment  purchaser:  21  Ga.  408. 

Proceeds  of  sale,  lien  of  mortgage  transferred  to :  60  Ga.  484 ;  22/34. 

Purchaser  from  mortgagor  protected  against  mortgagee  by  reason  of  mort- 
gagee's negligence  in  indulging  mortgagor:  30  Ga.  838.  Mortgagee  cannot 
subject  property  of,  while  there  is  property  of  mortgagor  to  satisfy  mortgage 
debt :  3  Ga.  460.  At  sheriff's  sale  under  mortgage,  protected  when  proceedings 
for  foreclosure  appear  regular :  38  Ga.  597.  Position  of:  25  Ga.  316.  Bona  fide 
purchaser  without  notice,  of  land  from  mortgagor,  with  seven  years  possession, 
and  mortgage  not  recorded  in  time:  57  Ga.  204.  Bona  fide,  of  notes  and  mort- 
gage before  due,  is  protected  against  defense  that  it  was  made  in  view  of  bank- 
ruptcy :  50  Ga.  110.  When  purchaser  concluded  by  foreclosure  pending,  and 
cannot  plead  limitation  Act  of  1869 :  59  Ga.  78. 

Railroads,  deed  of  trust  with  power  to  sell,  to  secure  bonds :  52  Ga.  557,  558. 

Record  of  prior  mortgage  in  time  required  by  law  to  take  precedence  of 
senior  unrecorded :  61  Ga.  260.  Of  mortgage  made  in  time  is  notice  to  the 
world:  55  Ga.  210.  Failure  to,  in  time,  whom  it  affects:  24  Ga.  305;  25/687. 
Younger  judgments  have  prior  lien  over  mortgage  defectively  recorded :  59 
Ga.  466. 

Redemption,  when  junior  judgment  creditor  can  subject  the  property 
without  offering  to  redeem  mortgaged  property,  when  the  registry  laws  are  not 
complied  with  :  60  Ga.  588. 

Reformation ,  court  of  chancery  may  reform  mortgage  and  foreclose :  46  Ga. 
450. 

Release,  promise  by  a  third  party  to  discharge  the  mortgage  and  failing  to 
do  it :  19  Ga.  599.  Lien  of  mortgage  may  be  released  by  parol  by  paying  mort- 
gagee price  of  the  property  :  27  Ga.  349. 

Rent  and  profits  and  income  belong  to  mortgagor,  title  not  passing:  56  Ga. 
268,  269.  A  claim  by  one  tenant  in  common  against  his  cotenant  for  profits 
has  precedence  of  a  mortgage  made  by  him :  57  Ga.  32. 

Sale  with  right  to  repurchase :  52  Ga.  480.  Of  personalty  to  secure  pay- 
ment of  note,  mortgage:  57  Ga.  326.  Property  sold  by  conditional  sale,  title 
of  vendor  good  against  mortgage  by  vendee :  23  Ga.  205.  Bill  of  sale,  with  con- 
dition, held  conditional  sale:  32  Ga.  633;  49/514.  Difference  between  condi- 
tional sale  and  mortgage :  49  Ga.  133.  Bill  of  sale  held  a  mortgage :  43  Ga.  262. 
Mortgage  lien  divested  by  administrator's  sale,  and  he  must  look  to  the  fund: 
59  Ga.  516.     Consent  as  to  proceeds  of  sale:  22  Ga.  34. 

Stock  of  goods,  addition  to,  as  to  mortgage :  45  Ga.  213,  214.  Purchase  of,  by 
wife  from  husband,  without  notice  of  mortgage  to  secure  payment  for:  48  Ga. 
467.  Lien  on,  attaches  to  subsequent  purchases,  to  amount  of  stock  originally 
mortgaged :  49  Ga.  313.     Mortgage  on  :  50  Ga.  426  ;  62/166. 

Tenants  in  common,  separate  judgments  on  mortgage  made  by,  on  interest 
of  each:  30  Ga.  706;  37/12.     Mortgage  of  whole  estate,  and  injunction  against 


§2743  FOURTH  TITLE.— CHAP.  5,  ART.  2,  SEC.  1.  356 

Mortgages  on  real  estate ;  application  to  foreclose,  etc. 

levy  and  sale  under  foreclosure  until  partition,  where  mortgagor  insolvent:  57 
Ga.  32. 

Trust  property,  bona  fide  mortgage  of,  protected:  37  Ga.  392;  41/202,  207; 
29/743. 

Title  bond  interest  may  be  mortgaged :  30  Ga.  670. 

Usury,  mortgagor  may  plead  in  defense,  and  may  be  purged  by  a  new  con- 
tract :  1  Ga.  392 ;  27/248  ;  58/158.  Paying  mortgagor  to  forbear,  held  as :  28  Ga. 
527. 

Vendee  of  land  mortgaged  for  purchase-money  is  owner  within  meaning  of 
lien  laws  of  Georgia :  61  Ga.  584. 

Waiver  of  lien  by  mortgagee  may  be  made  with  consent  of  mortgagor,  and 
claim  the  money :  22  Ga.  34. 

Wife,  when  mortgage  by  husband  to  wife  will  be  postponed  in  favor  of  senior 
mortgages  by  husband  :  61  Ga.  346. 

Witness,  mortgage  with  only  one,  not  void  :  46  Ga.  450 ;  51/268. 

Year's  support  to  widow  superior  to  mortgage  :  23  Ga.  235  ;  26/197-202. 
Notes  from  decisions  since  Code  of  1882  : 

Advances,  mortgage  is  good  if  executed  before  the  debt,  to  secure  which  it 
is  given,  is  due  :  74  Ga.  360. 

Claiming  fund,  where  one  mortgage  on  a  certain  mule  was  given  by  A., 
and  another  by  B.,  and  A.'s  mortgage  was  foreclosed,  fund  could  not  be  claimed 
by  B.'s  mortgage:  79  Ga.  530. 

Corporations,  see  catchword   "Mortgages"  in  general  note  on  Corporations. 

Mortgagor,  estopped  from  denying  title  to  premises:  73  Ga.  101. 

Purchaser  of  property,  buying  with  knowledge  of  mortgage  and  agreeing  to 
pay  same,  bound  by  lien  thereof:  76  Ga.  831.  Purchaser,  assuming  mortgage 
on  lands  as  part  purchase  price,  chargeable  with  knowledge  that  principal  note 
secured  might  mature  by  default  on  interest  coupon  attached :  95.  Ga.  8. 

Purchase-money,  one  lending  money  to  buy  land  and  taking  defeasible  deed 
thereto,  in  equity  takes  priority  to  older  judgments:  92  Ga.  745. 

Sale,  assignment  to  the  mortgagor  extinguishes  mortgage:  71  Ga.  363. 


ARTICLE  2. 


MORTGAGES    ON    REAL    ESTATE,    HOW    FORECLOSED. 


SECTION  1 


APPLICATION    TO    FORECLOSE;    WHEN,    WHERE,    AND    HOW    MADE,    AND 
PROCEEDINGS    THEREON. 

Act  1799,  §2743.  (3962.)  Foreclosure  of  mortgage  on  realty .  Mortgages  on  real 
Act  1829,  estate  in  Georgia  may  be  foreclosed  in  the  following  manner,  to  wit: 
Act i8:s6,  Any  person  applying  and  entitled  to  foreclose  such  mortgage  shall, 
Acts  1878-9,  by  himself  or  his  attorney,  petition  to  the  superior  court  of  the 
$^2892, 4977.  county  wherein  the  mortgaged  property  may  be,  which  petition  shall 
contain  a  statement  of  the  case,  the  amount  of  the  petitioner's  de- 
mand, and  a  description  of  the  property  mortgaged;  whereupon  the 
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court  shall  grant  a  rule  directing  the  principal,  interest  and  costs  to 
be  paid  into  court  on  or  before  the  first  day  of  the  next  term  imme- 
diately succeeding  the  one  at  which  such  rule  is  granted;  which  rule 
shall  be  published  once  a  month  for  four  months,  or  served  on  the 
mortgagor,  or  his  special  agent  or  attorney,  at  least  three  months  pre- 
vious to  the  time  at  which  the  money  is  directed  to  be  paid  into  court, 
as  aforesaid:  Provided,  that  where  the  land  covered  by  mortgage 
consists  of  a  single  tract  of  land  divided  by  a  county  line  or  county 
lines,  such  mortgage  maybe  foreclosed  on  the  entire  tract  in  either  of 
the  counties  in  which  part  of  it  lies:  Provided  further,  if  the  mort- 
gagor resides  upon  the  land,  the  mortgage  shall  be  foreclosed  in  the 
county  of  his  residence. 

Where  service  on  trustee  was  sufficient  without  making  cestui  que  trust  a 
party:  20  Ga.  72.  Where  judgment  of  foreclosure  for  an  installment  falling 
due  between  rule  nisi  and  rule  absolute :  20  Ga.  342.  No  appeal  from  rule  ab- 
solute on:  24  Ga.  91.  Where  equity  will  not  interfere  to  foreclose  on  a  title- 
bond  interest  until  all  purchase-money  paid  :  30  Ga.  670.  Purchaser  at  mort- 
gage sale  protected  when  rule  absolute  shows  on  its  face  that  rule  was  served 
legally :  38  Ga.  597.  Where  could  foreclose  in  name  of  mortgagees  without 
their  consent :  35  Ga.  123.  When  proceeding  to  foreclose  unrecorded  mortgage 
not  such  lis  pendens  as  would  be  notice  to  purchaser  of  the  property :  52  Ga. 
596.  Mortgage  on  realty  must  be  foreclosed  in  county  where  land  lies :  53  Ga. 
285,  286.  Where  four  years  possession  after  foreclosure  of  a  mortgage  did  not 
discharge  it  from  the  lien  of  such  judgment :  53  Ga.  328.  Where  purchaser 
between  time  of  service  of  rule  nisi  and  rule  absolute  is  concluded  by  the  judg- 
ment: 59  Ga.  78.  Where  rule  absolute  signed  by  judge,  valid,  although  rule 
nisi  signed  "by  the  court"  followed  by  counsel's  names;  and  head  of  family 
concluded  by :  59  Ga.  230.  Day  on  which  rule  nisi  served  counted  in  estimat- 
ing the  three  months :  59  Ga.  392.  Where  only  one  foreclosure  on  debt  due 
by  installments :  60  Ga.  486.  When  an  attorney  could  not  acknowledge  service 
on  a  rule :  57  Ga.  126.    As  to  service :  54  Ga.  463. 

Deed  absolute,  made  to  secure  debt,  contract  to  relinquish  title  upon  pay- 
ment, made  at  different  time  from  deed,  foreclosed  in  equity  only :  65  Ga.  271. 

Mortgage  barred  on  its  face,  petition  should  allege  new  promise  or  partial 
payment  with  sufficient  certainty  to  enable  defendant  to  plead,  etc. :  66  Ga.  334. 

Rule  nisi  similar  to  process,  and  may  be  waived.  Petition  takes  place  of 
declaration  :  68  Ga.  83. 

Immaterial  that  debt  not  due  when  term  commenced  at  which  rule  nisi 
taken,  if  due  when  petition  and  rule  presented,  and  rule  served  three  months 
before  next  term :  74  Ga.  367. 

Service  must  be  personal  or  by  publication  ;  leaving  copy  at  defendant's  res- 
idence, not  sufficient:  74  Ga.  382. 

Service  of  rule  at  defendant's  most  notorious  place  of  abode,  insufficient :  75 
Ga.  630.     No  service  at  all :  83  Ga.  1. 

Mortgagee  having  right  on  default  to  take  possession  and  sell,  not  deprive 
him  of  right  to  foreclose  ;  demand  not  necessary  :  75  Ga.  743. 

Rule  nisi  must  be  served  by  sheriff ;  service  by  unofficial  person  is  not  legal : 
80  Ga.  130. 

Where  judgment  recites  service,  and  there  is  a  return,  recital  and  return 
construed  together.  Former  silent  as  to  mode  of  service,  latter  showing  nuga- 
tory service,  judgment  void :  83  Ga.  11. 
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Purchaser  at  sale  under  void  foreclosure  of  mortgage,  is  subrogated  to  rights 
of  mortgagee :  86  Ga.  198. 

Petition  to  foreclose  mortgage  on  realty  is  pleading;  amendable,  and  sub- 
ject to  section  5128  of  Code :  90  Ga.  43. 

Petition  and  rule  nisi  here  conformed  to  this  section :  93  Ga.  362. 

Judgment  of  foreclosure  is  necessarily  adjudication  on  fact  and  sufficiency 
of  service :  94  Ga.  696. 

Superior  court  of  company's  residence  may  decree  foreclosure  sale  of  rail- 
road continuing  into  another  State,  directing  receiver,  mortgagor  and  mortga- 
gee to  execute  deed  to  whole  property :  94  Ga.  307. 

§2744.  (3963.)  By  representative  of  deceased  mortgagee.  If  the  per- 
son entitled  to  foreclose  the  mortgage  on  real  estate  be  dead,  the 
application  and  proceeding  to  foreclose  may  be  made  and  prosecuted 
by  his  executor  or  administrator. 

Administrator  of  mortgagee  can  foreclose  against  administrator  of  mortga- 
gor, and  heirs  of  mortgagor  are  not  necessary  parties :  27  Ga.  248.  When  must 
foreclose  as  administrator,  and  not  in  individual  capacity:  39  Ga.  26. 

§2745.  Transferee  may  foreclose,  how.  A  mortgage  transferred  by 
written  assignment  may  be  foreclosed  in  the  name  of  the  mortgagee 
suing  for  the  use  of  such  assignee,  and  the  proceedings  before  and 
after  judgment  may  be  amended  by  making  the  mortgagee  a  party. 

Purchaser  of  notes  secured  by  mortgage  may  foreclose  in  name  of  mortga- 
gee for  his  use:  35  Ga.  119. 

Bearer  of  mortgage,  as  such,  cannot  foreclose  in  his  own  name ;  if  it  had 
been  assigned  in  writing  to  him,  could  set  this  up  by  amendment:  73  Ga.  111. 


90  Ga.  257. 
90  Ga.  508. 


SECTION  2. 

OF    PLEAS,    DEFENSES,    ETC.,    WHEN   AND    HOW    MADE. 

Act  1799,         §2746.     (3964.)    Defense   against  foreclosure    of  mortgage   on  realty. 

Act  1839,  When  a  rule  nisi  to  foreclose  a  mortgage  on- real  estate  has  been 
granted,  and  the  same  has  been  published  or  served  as  hereinbefore 
required,  the  mortgagor,  or  his  special  agent  or  attorney,  may  ap- 
pear at  the  term  of  the  court  at  which  the  money  is  directed  to  be 
paid,  and  file  his  objections  to  the  foreclosure  of  such  mortgage, 
and  may  set  up  and  avail  himself  of  any  defense  which  he  might 
lawfully  set  up  in  an  ordinary  suit  instituted  on  the  debt  or  de- 
mand secured  by  such  mortgage,  and  which  goes  to  show  that  the 
applicant  is  not  entitled  to  the  foreclosure  sought,  or  that  the  amount 
claimed  is  not  due:  Provided,  that  the  facts  of  such  defense  are  veri- 
fied by  the  affidavit  of  such  mortgagor,  or  special  agent  or  attorney, 
at  the  time  of  filing  the  same. 

Usury  as  a  defense :  1  Ga.  392 ;  28/526-528.  Principal  debtor  could  make  same 
defense  against  security  which  he  could  have  made  against  the  original 
creditor:  4  Ga.  182.     As  to  whether  consideration  of  a  mortgage  was  bona  fide 
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or  merely  colorable,  is  a  question  for  the  jury  to  determine :  53  Ga.  214 ;  6/365. 
No  one  but  a  party  to  the  record  can  object  to  foreclosure  of  a  mortgage :  3 
Ga.  174 ;  19/14 ;  25/383.  Where  the  heirs  at  law  could  defend  against  a  fore- 
closure in  equity :  21  Ga.  463.  Where  sickness,  and  defense  purely  equitable, 
not  precluded  by  judgment  at  law :  24  Ga.  91.  Those  not  parties  or  privies  to 
a  judgment  of  foreclosure  may  attack  it  collaterally  :  22  Ga.  351, 352.  May  show 
as  defense,  at  second  term,  usury,  gaming  consideration,  or  debt  was  to  com- 
pound a  felony,  or  mortgagee  under  duress,  or  has  been  released:  27  Ga.  248. 
Not  withdrawn  to  go  into  equity  where  law  gives  adequate  relief:  37  Ga.  364. 
Where  could  not  recoup  against  foreclosure  of  a  mortgage :  38  Ga.  577.  Where 
could :  55  Ga.  75-78.  Where  mortgagor  alone  could  not  defend  because  the 
property  mortgaged  was  trust  property :  36  Ga.  499.  Where  it  was  no  defense 
between  mortgagor  and  mortgagee  that  land  subject  to  support  of  mortgagor's 
mother  during  life :  45  Ga.  631.  Where  bankruptcy  and  homestead  set  apart 
no  defense :  52  Ga.  605 ;  53/208. 

Where  mortgage  is  put  in  evidence,  without  the  note  which  it  secured, 
nonsuit  granted :  70  Ga.  746. 

Plea  alleging  debt  not  due,  also  want  of  consideration  and  fraud  in  procure- 
ment of  draft  which  mortgage  secured,  good  :  73  Ga.  101. 

Mortgagor's  answer,  showing  conduct  of  mortgagee,  tending  to  injure  her 
as  surety,  improperly  dismissed  :  77  Ga.  40. 

That  mortgaged  property  is  subject  to  be  administered  in  bankruptcy,  not 
entitle  mortgagor  to  resist  foreclosure :  79  Ga.  79. 

That  title  bad,  no  defense  to  foreclosure  of  purchase-money  mortgage,  where 
nothing  paid  and  general  judgment  not  sought:  84  Ga.  511. 

§2747.   (3965.)    Third  persons  cannot  defend.     If  the  mortgagor,  or  ^769, 
his  special  agent  or  attorney,  fail  to  set  up  the  defense  provided  for 
in  the  preceding  section,  it  is  not  competent  for  any  third  person  to 
interpose;  neither  will  the  court  itself,  of  its  own  motion,  do  so. 

Stated  :  3  Ga.  174  ;  19/14 ;  25/383  ;  46/133-138.  But  those  not  parties  not  con- 
cluded by  the  foreclosure:  45  Ga.  496;  46/133;  58/158-162;  54/462;  21/461. 
Section  referred  to  and  construed :  54  Ga.  463 ;  59/819.  Where  remedy  by 
illegality  by  husband,  not  defeated  by  wife's  deed :  59  Ga.  817,  818. 

As  to  defenses  by  purchaser  from  mortgagor:  45  Ga.  493. 

Defendant  was  estopped  by  deed  from  denying  title  to  mortgaged  premises ; 
neither  he  nor  court  could  intervene  to  protect  rights  of  third  person :  73 
Ga.  101. 

Creditor  may  resort  to  equity  to  prevent  foreclosure  of  fraudulent  mort- 
gage jeopardizing  his  rights:  76  Ga.  135. 

§2748.  (3966.)  Proceedings  to  foreclose  when  mortgagor  dead.  When 
the  mortgagor  is  dead,  the  proceedings  to  foreclose  the  mortgage  on 
real  estate  may  be  instituted  against  his  executor  or  administrator. 

Where  no  administration  on  mortgagor's  estate:  21  Ga.  461.  Where  a 
claimant  against  a  mortgage^,  fa.  could  not  take  advantage  of  mortgage  fore- 
closure in  twelve  months  from  granting  administration  on  estate  of  mortgagor: 
30  Ga.  706. 

§2749.  (3967.)  Issue,  how  tried.  When  proceedings  to  foreclose  a 
mortgage  are  instituted,  and  a  defense  is  set  up  thereto,  as  herein- 
before provided,  the  issue  shall  be  submitted  to  and  tried  by  a  special 
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General  Note. — Discrepancy  between  debt  and  mortgage  explained  by 
parol  evidence :  25  Ga.  383.  Where  mortgage  foreclosed  separately,  two  giv- 
ing a  lien  on  separate  interest  in  the  same  property  to  common  creditor :  30 
Ga.  706.  Where,  on  foreclosure,  mortgagors  notified  and  served  legally,  and 
make  no  defense,  the  judgment  of  foreclosure  conclusive  against  them:  61 
Ga.  303. 


SECTION  3. 

OF    THE    JUDGMENT,    AND    DISPOSITION    OF    MORTGAGED    PROPERTY. 

Acts  1799,  §2750.  (3968.)  Judgment,  and  sale  of  mortgaged  property.  When  the 
Acts  1866.  mortgagor,  after  being  directed  so  to  do,  fails  to  pay  the  principal, 
$2769.  interest,  and  cost,  as  hereinbefore  required,  and  also  fails  to  set  up 
and  sustain  his  defense  against  the  foreclosure  of  the  mortgage,  the 
court  shall  give  judgment  for  the  amount  which  may  be  due  on  such 
mortgage,  and  shall  order  the  mortgaged  property  to  be  sold  in  the 
manner  and  under  the  same  regulations  which  govern  sheriff's  sales 
under  execution.  And  the  provisions  of  section  2769  of  this  Code 
shall  apply  as  well  to  mortgages  upon  real  property  as  to  mortgages 
upon  personal  property. 

When  mortgagees  cannot  enforce  mortgage  against  property  of  subsequent 
purchaser :  3  Ga.  460 ;  21/439 ;  37/666.  Where  plaintiff  in  execution  may  im- 
peach mortgage  foreclosure  through  which  claimant  claims  title :  7  Ga.  377. 
Retention  of  possession  by  mortgagor  after  sale,  as  a  badge  of  fraud  ;  and  as 
to  effect  of  judgment  of  foreclosure :  6  Ga.  365.  Judgment  against  mortgagor 
before  foreclosure  of  mortgage  not  recorded  in  time,  has  priority  over  such 
mortgage:  13  Ga.  443;  25/687.  When  not  trespass  for  sheriff  to  levy  mortgage 
fi.  fa.  on  the  mortgaged  property  named  in  the  process,  in  possession  of  third 
person :  13  Ga.  389.  Judgment  foreclosing  mortgage  binding  mortgagor  and 
his  vendee:  18  Ga.  476;  59/78.  Where  purchaser  of  mortgaged  property 
under  general  judgment  gets  only  mortgagor's  equity  of  redemption :  7  Ga. 
183.  Bona  fide  purchaser  of  land  under  mortgage  fi.  fa.  protected  notwith- 
standing irregularity,  after  acquiescence  for  a  long  time :  19  Ga.  220.  What 
is  a  sufficient  judgment  of  foreclosure  on  real  estate:  21  Ga.  143.  Third 
person  should  not  be  permitted  to  object  to  foreclosure  of  a  mortgage :  19 
Ga.  14.  Valid  agreement  that  mortgage  lien  on  sale  of  property  should  attach 
to  the  proceeds  of  the  sale :  22  Ga.  69,  34,  70.  Where  lien  of  mortgage  was 
not  divested  by  tax  sale  of  the  property  mortgaged :  25  Ga.  103.  When  mort- 
gagee, with  mortgage  recorded,  will  not  be  affected  by  sale  of  mortgaged 
premises:  27  Ga.  205.  Ordinarily  mortgage  foreclosure  bars  only  rights  of 
mortgagor,  his  heirs  and  legal  representatives:  27  Ga.  347.  Purchaser  pro- 
tected when  the  rule  absolute  shows  on  its  face  that  the  rule  nisi  was  served 
on  mortgagor  according  to  law :  38  Ga.  597.  Sums  for  forbearance  to  foreclose 
a  mortgage:  38  Ga.  526.  Purchaser  at  sheriff's  sale* with  notice  of  mortgaged 
property  has  no  more  favorable  position  than  the  mortgagor:  25  Ga.  316.  To 
sell  the  fee,  not  necessary  that  consent  of  mortgagor,  mortgagee,  and  plaintiff 
in  fi.  fa.  should  be  in  writing:  44  Ga.  593.  One  purchasing  mortgaged  property 
prior  to  proceeding  to  foreclose, not  bound  by  the  foreclosure:  54  Ga.  462. 
Where  no  amendment  of  rule  absolute  allowed  to  show  credits:  57  Ga.  361, 
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362.  Foreclosure  conclusive  on  defendant  and  purchaser  after  decree :  62  Ga. 
20;  59/78.    Section  referred  to  and  construed:  62  Ga.  595. 

Foreclosure  of  mortgage  conclusive  between  parties  and  privies :  67  Ga.  744. 

Dormant  judgment  acts  not  applicable  to  judgments  on  mortgage  fore- 
closure :  7  Ga.  495 ;  40/412 ;  68/83. 

Nor  does  four  years  possession  by  bona  fide  purchaser  from  mortgagor  dis- 
charge the  judgment  lien  :  51  Ga.  279 ;  53/328. 

Mortgage  fi.  fa.  obtained  previous  to  exemption  in  bankruptcy  could  not 
proceed  against  land  set  apart,  until  wife  died  and  children  attained  majority : 
80  Ga.  336. 

Judgment  of  foreclosure  valid,  though  embracing  less  than  whole  of  land 
set  out  in  petition  :  90  Ga.  44. 

Superior  court  of  company's  residence  may  decree  foreclosure  sale  of  rail- 
road continuing  into  another  State,  etc. :  94  Ga.  307. 


SECTION  4. 

PROCEEDS    OF    SALE    OF    MORTGAGED    PROPERTY,    HOW    APPROPRIATED. 

§2751.  (3969.)  Disposition  of  proceeds .  The  money  arising  from  the  Act  1799, 
sale  of  mortgaged  property,  brought  to  sale  under  the  regulations 
hereinbefore  prescribed,  shall  be  paid  to  the  person  foreclosing  the 
mortgage,  unless  claimed  by  some  other  lien  in  the  hands  of  the  of- 
ficer, which  in  law  has  priority  of  payment  over  the  mortgage;  and 
when  there  shall  be  any  surplus  after  paying  off  such  mortgage, 
or  other  liens,  the  same  shall  be  paid  to  the  mortgagor,  or  his  agent. 

Proceeds  to  the  mortgagee  having  the  oldest  lien :  7  Ga.  183.  Money  to 
oldest  valid  lien  :  27  Ga.  273.  When  mortgages  of  same  date  recorded  in  time 
share  alike  in  a  fund :  38  Ga.  459.  A  sale  of  land  under  judgment  junior  to 
mortgage  not  foreclosed,  divesting  judgment  lien  older  than  mortgage,  as  to 
that  land  :  57  Ga.  55-57.  Sale  under  order  of  ordinary,  divesting  lien  of  mort- 
gages on  the  land  and  transferring  it  to  proceeds  of  sale  thereof:  59  Ga.  516. 

Mortgage  to  W.  &  Co.,  in  renewal  of  one  to  W.  alone,  novation  ;  judgment 
obtained  between  the  two,  superior:  84  Ga.  593. 

§2752.    (3970.)     When  proceeds  may  be  retained  by  the  court .      If  the  $2739. 
mortgage  is  given  to  secure  a  debt  due  by  installments,  and  is  fore- 
closed before  any  one  of  the  installments  falls  due,  and  there  is  a 
surplus  of  funds,  as  above  stated,  the  court  may  retain  the  funds,  or 
order  the  same  invested  to  meet  the  installments  still  unpaid. 

Section  referred  to  and  construed :  60  Ga.  484-486. 

This  section  applies  although  notes  are  payable  in  specifics :  71  Ga.  690. 

Court  may  order  payment  of  the  part  due,  and  surplus  proceeds  invested  to 
meet  balance :  71  Ga.  689. 

Equity  will  decree  sale  of  land  held  under  bond,  and  hold  proceeds  for  un- 
paid purchase-money :  77  Ga.  227. 
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ARTICLE  8. 

OF    MORTGAGES    ON    PERSONAL    PROPERTY,    HOW    FORECLOSED. 


SECTION  1. 

APPLICATION    TO    FORECLOSE,    BY    WHOM    AND    HOW    MADE. 

Acti799,         §2753.   (3971.)  Mortgages  on  personalty,  how  foreclosed.     Mortgages 
Act  1839,  '  on  personal  property  shall  be  foreclosed  in  the  following  manner, 

Cobb,  572.  .,»,,-,.  -,  -, 

Acts  1871-2,  to  wit:  Any  person  holding  mortgage  on  personal  property,  and 
1882-3-,  ^  wishing  to  foreclose  the  same,  shall,  either  in  person,  or  by  his  agent, 
$2760.  '  or  attorney  in  fact  or  at  law,  go  before  some  officer  of  this  State  who 
is  authorized  by  law  to  administer  oaths,  or  a  commissioner  for  this 
State  residing  in  some  other  State,  and  make  affidavit  of  the  amount 
of  principal  and  interest  due  on  such  mortgage,  which  affidavit  shall 
be  annexed  to  such  mortgage,  or  to  a  copy  thereof  verified  as  correct 
by  the  affidavit  thereon  of  the  owner  or  his  agent  or  attorney,  and 
when  such  mortgage,  or  sworn  copy  with  such  affidavit  annexed  there- 
to, shall  be  filed  in  the  office  of  the  clerk  of  the  superior  court  of  the 
county  wherein  the  mortgagor  resides  at  the  date  of  the  foreclosure,  if 
a  resident  of  this  State,  or  where  he  resided  at  the  date  of  the  mortgage 
if  not  a  resident  of  this  State,  it  shall  be  the  duty  of  such  clerk  to 
issue  an  execution  directed  to  all  and  singular  the  sheriffs  or  their 
lawful  deputies,  and  coroners  of  this  State,  commanding  the  sale  of 
the  mortgaged  property  to  satisfy  the  principal  and  interest,  together 
with  the  cost  of  the  proceedings  to  foreclose  the  said  mortgage. 

Should  be  foreclosed  in  the  county  where  mortgagor  resided  at  the  time  of 
the  execution  of  the  mortgage,  if  resident  of  this  State:  13  Ga.  285.  "When 
mortgage  foreclosed  from  certified  copy  from  record,  where  original  lost:  23 
Ga.  5.  May  go  into  the  consideration  in  defense  to  foreclosure,  or  any  defense 
that  would  have  been  available  in  equity  :  30  Ga.  413.  Mortgage  by  non-resi- 
dent, foreclosure  on  property  in  county  into  which  brought:  45  Ga.  549.  Suf- 
ficient recital  in  the  affidavit  by  the  attorney,  that  he  with  his  partner  was 
attorney  for  the  mortgagee:  39  Ga.  319.  A  valid  instrument  as  a  mortgage  as 
to  description,  and  could  be  foreclosed  under  this  section  :  55  Ga.  543.  Mort- 
gage^, fa.  quashed  for  insufficient  description,  etc.:  61  Ga.  390,391.  May 
foreclose  and  proceed  on  mortgage  debt  by  action  at  same  time :  63  Ga.  71. 

Must  be  foreclosed  in  county  of  mortgagor's  residence,  if  a  resident  of 
Georgia,  which  should  appear  in  proceedings:  65  Ga.  113. 

Affidavit  must  disclose  defendant's  residence:  66  Ga.  236;  see  also  54 
Ga.  167. 

Allegation  in  affidavit  that  defendant  resides,  and  goods  located,  in  Colum- 
bus, Ga.,  sufficient  statement  of  venue:  (57  Ga.  769. 

One  partner  selling  to  other,  who  assumed  firm  debts  and  gave  seller  in- 
demnity   mortgage,  affidavit  sufficiently  showed  the  indebtedness:  67Ga.769. 
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Affidavit  may  be  made  before  clerk  of  superior  court  and  execution  issue 
without  order  of  judge:  68  Ga.  346. 

Affidavit  must  show  the  jurisdiction  of  court  where  proceeding  commenced, 
and  is  not  amendable :  69  Ga.  755. 

Affidavit  to  foreclose  was  not  amendable  here  :  72  Ga.  842. 

Since  October,  1887,  foreclosure  affidavit  amendable  by  substituting  for 
holder's  name  mortgagee's,  suing  for  his  use :  90  Ga.  257,  517. 

Not  amendable  prior  to  Act  of  1887 :  84  Ga.  105. 

Fi.  fa.  amendable  when  counter-affidavit  filed,  and  levy  does  not  fall:  70 
Ga.  447. 

Can  attorney's  fees  be  recovered  in  foreclosure  proceedings?  70  Ga.  447. 

Description  of  property  in  execution  insufficient  here :  70  Ga.  569. 

Execution  should  show  on  whose  property  it  is  to  be  levied  :  70  Ga.  569. 

Foreclosure  for  principal,  interest,  and  attorney's  fees:  71  Ga.  291. 

Injunction  granted  to  fi.  fa.  proceeding  against  goods  not  covered  by  mort- 
gage :  72  Ga.  145. 

Substantial  compliance  necessary  in  this  proceeding:  72  Ga.  842. 

Affidavit  to  foreclose  mortgage  by  C,  trustee  for  E.  C,  alleging  that  E.  C. 
was  indebted,  C.  being  her  agent,  and  that  credit  was  given  to  E.  C,  insuffi- 
cient :  72  Ga.  842. 

Section  applies  only  between  mortgagor  and  mortgagee,  and  not  to  mort- 
gage signed  by  one  as  trustee  or  agent  without  proper  authority :  72  Ga.  845. 

Affidavit  on  back  of  mortgage  is  "annexed"  thereto.  The  affidavit  here 
was  sufficient:  73  Ga.  139. 

Affidavit  attached  to  mortgage  and  duly  identifying  it,  not  void  for  failure 
to  recite  that  it  was  "annexed"  thereto:  74  Ga.  822. 

Requirement  to  "annex"  explained:  74  Ga.  822. 

Mortgagee  of  personalty  in  another  State,  may  follow  it  into  this  State  and 
foreclose  mortgage  wherever  property  found  :  76  Ga.  177. 

Principal  and  interest  not  separated,  fatal  defect,  on  mortgage  foreclosure  : 
77  Ga.  426. 

Where  affidavit  held  bad  because  jurat  unsigned,  and  fi.  fa.  quashed,  mo- 
tion to  reinstate  not  granted  unless  proper  showing  made :  80  Ga.  287. 

Purchaser  at  sale  under  void  foreclosure,  subrogated  to  rights  of  mort- 
gagee :  86  Ga.  198. 

Variance  in  amount  stated  in  mortgage,  and  that  stated  in  affidavit  of  fore- 
closure, not  void  procedure  :  86  Ga.  457. 

Foreclosure  by  transferee  of  mortgage  where  transfer  not  in  writing, 
should  be  in  mortgagee's  name  for  transferee's  use :  90  Ga.  517. 

Right  to  foreclose  not  affected  by  judgment  against  mortgagor  on  garnish- 
ment by  mortgagee's  creditor,  unless  judgment  as  large  as  mortgage  debt:  94 
Ga.  133. 

Affidavit  not  duly  made  where  merely  signed  and  handed  to  clerk,  no  oath 
being  formally  administered,  etc. :  94  Ga.  461. 

Attorney  and  clerk  adding  jurat  to  affidavit  to  foreclose  after  issuance  of 
execution,  is  alteration  of  record  under  this  section:  94  Ga.  461. 

82754.  Foreclosure  before  debt  due,  when.     Whenever  process   of  at-  Actf J;882"3, 

°  J  L  p.  109. 

tachment  can  be  legally  sued  out  against  any  person  upon  any  debt 
or  demand  secured  by  mortgage  on  personal  property,  or  whenever 
the  purchaser  of  mortgaged  property  is  seeking  to  remove  the  same 
beyond  the  limits  of  the  county,  it  shall  be  lawful  for  the  creditor 
to  foreclose  his  mortgage  in  the  manner  now  prescribed  by  law,  ex- 
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cept  that  the  affidavit  need  not  state  that  the  debt  or  demand  is  due, 
but  shall  state  that  the  debtor  has  placed  himself  in  some  one  of  the 
positions  where  process  of  attachment  could  legally  issue  against 
him,  and  shall  state  the  amount  of  the  debt  or  demand  claimed  and 
when  the  same  will  become  due. 
"pCtio9882"3'  §2755.  Proceedings  as  to  levy  and  sale.  All  subsequent  proceedings 
respecting  the  levy  and  sale  of  the  mortgaged  property  shall  be  con- 
ducted in  the  manner  now  prescribed  by  law,  and  the  money  realized 
from  the  sale  of  said  property  shall  be  disbursed  by  the  proper  offi- 
cer under  the  terms  and  rules  now  prescribed  by  law,  except  that  the 
same  shall  not  be  paid  over  to  the  plaintiff  in^.  fa.  until  the  debt 
secured  by  the  mortgage  shall  become  due. 
Actsi882-3,  §2756.  Defendant  may  file  affidavit  of  illegality.  After  the  levy  of 
the  execution  on  the  mortgaged  property,  the  defendant  may  file  his 
affidavit  of  illegality,  in  which  he  may  avail  himself  of  any  defense 
that  he  could  have  set  up  in  an  ordinary  suit  upon  the  demand  secured 
by  the  mortgage,  and  show  that  he  is  not  justly  indebted  to  the  plain- 
tiff in  the  sum  claimed  in  said  affidavit  of  foreclosure.  The  sub- 
sequent proceedings,  as  to  giving  bond  and  the  trial  of  the  issue 
made  in  said  case,  shall  be  conducted  in  the  manner  prescribed  by 
section  2769  of  the  Code. 
Acibb957i  §2757.  (3972.)  Levy  and  sale  of  property .  When  the  execution  shall 
Acti63866'  ^e  delivered  to  the  sheriff  or  his  deputy,  or  coroner,  as  the  case  may  be, 
1880-1,  p.  56.  ^  ghall  be  his  duty  to  levy  on  the  mortgaged  property  wheresoever  the 
same  may  be  found,  and  after  advertising  the  same  in  one  or  more 
public  gazettes  of  this  State  weekly  for  four  weeks  before  the  day  of 
sale,  the  said  sheriff  or  his  deputy,  or  coroner,  shall  put  up  and  ex- 
pose said  property  to  sale  at  the  time  and  place  and  in  same  manner 
as  govern  in  case  of  sheriff's  sales. 

Execution  not  quashed  and  levy  dismissed'for  uncertainty  of  description  in 
mortgage  here :  65  Ga.  646. 

Property  sufficiently  described,  though  variance  between  mortgage  and 
fi.fa.,  levy  legal:  84  Ga.  117. 

Releasing  levy  of  chattel  mortgage y?.  fa.  as  to  part,  not  prevent  sale  of  resi- 
due, if  any  balance  due  after  deducting  value  of  property  released :  88  Ga.  417. 

§2758.  (8973.)  Mortgage  fi.  fa.  may  claim  money,  when.  If  other 
fi.  fas.  are  levied  on  the  mortgaged  property,  and  the  same  is  sold, 
the  mortgage  fi.  fa.  may  nevertheless  claim  the  proceeds  of  the  sale 
if  its  lien  is  superior. 

§2759.  (3974.)  Mortgaged  property,  when  sold  without  foreclosure. 
If  a  mortgage  on  realty  or  personalty  is  not  foreclosed,  and  the 
equity  of  redemption  is  levied  on  by  other  fi.  fas.,  by  consent  of  the 
mortgagor  and  mortgagee,  and  the  plaintiff  in  the  fi.  fa.  levied,  the 
entire  estate  may  be  sold,  and  the  mortgagee  claim  under  his  lien, 
in  the  same  manner  as  if  his  mortgage  was  foreclosed. 
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Stated  :  20  Ga.  723.  Such  consent  need  not  be  in  writing:  44  Ga.  593.  Sale 
of  land  before  foreclosure  of  mortgage  by  judgment  junior  to  mortgage,  is  sale 
of  equity  of  redemption  :  57  Ga.  55. 

Where  property  sold  without  such  consent,  mortgage  cannot  take  the 
money  unless  foreclosed  :  65  Ga.  115. 

The  entire  estate  cannot  be  sold  without  consent  as  here  required :  93  Ga. 
542. 

§2760.  (3974  a.)  Foreclosure  before  justice  of  the  peace.  Any  person  A°%f™~9, 
having  a  mortgage  on  personal  property  to  secure  a  debt  not  exceed-  $2753- 
ing  one  hundred  dollars  principal,  and  desiring  to  foreclose  the  same, 
may  himself,  his  agent,  or  attorney,  make  affidavit  of  the  amount  of 
principal  and  interest  due  on  such  mortgage,  which  affidavit  shall  be 
annexed  to  such  mortgage;  and  when  such  mortgage,  or  verified  copy, 
with  such  affidavit  annexed  thereto,  shall  be  filed  with  any  justice 
of  the  peace,  or  notary  public  who  is  ex  officio  justice  of  the  peace  in 
the  county  where  the  mortgagor  resides,  if  a  resident  of  this  State, 
or,  if  not  a  resident  of  this  State,  then  in  the  county  where  such 
mortgaged  property  may  be,  it  shall  be  the  duty  of  such  magistrate 
to  issue  an  execution,  directed  to  all  and  singular  the  constables  of 
this  State,  commanding  the  sale  of  the  mortgaged  property  to  sat- 
isfy the  principal  and  interest,  together  with  the  costs  of  the  pro- 
ceedings to  foreclose  said  mortgage. 

§2761.  (3974  b.)  Levy  and  sale  of  mortgaged  property .  When  the  ex-  Acts  1878-9, 
ecution  mentioned  in  the  preceding  section  shall  be  delivered  to  a1882'3'P-67- 
constable,  it  shall  be  his  duty  to  levy  on  the  mortgaged  property 
wherever  it  may  be  found,  and  after  advertising  the  same,  giving  full 
description  of  the  property  to  be  sold,  and  the  process  under  which 
he  is  proceeding,  by  written  advertisement  at  three  or  more  public 
places  in  the  district  in  which  the  property  may  be  found,  for  ten 
days  next  preceding  such  sale,  he  shall  put  up  and  expose  to  sale  said 
property  as  herein  provided:  Provided,  such  sale  shall  be  had  within 
the  legal  hours  of  sale  on  a  regular  court  day,  and  at  the  usual  place 
of  holding  justice  courts  for  said  district;  the  said  constable  shall 
put  up  and  expose  said  property  to  sale  at  the  time  and  place,  and  in 
the  same  manner,  as  now  govern  at  constable's  sales. 

§2762.  (3974  c. )  Defenses  by  mortgagor.  Such  mortgagor  may  avail  Acts  1878-9, 
himself  of  any  defense  he  may  have  to  such  foreclosure,  in  the  same 
manner  and  upon  the  same  conditions  as  now  allowed  by  law  in  case 
of  foreclosure  of  chattel  mortgages  in  the  superior  courts;  and 
whenever  any  such  defense  is  filed  by  such  mortgagor,  the  magistrate 
issuing  such  execution  shall  have  power  and  jurisdiction  to  hear  and 
determine  the  issues  made  thereon,  as  in  other  cases  at  law. 

§2763.   (3974 d.)  Mortgagor  to  have  notice.     It  shall  be  the  duty  of  Actsisso-i, 
the  justice  of  the  peace,  or  notary  public,  with  whom  the  affidavit  i882-3,p.67. 
and  mortgage  are  filed,  to  give  notice  to  the  mortgagor  of  said  pro- 
ceedings at  the  time  of  issuing  execution. 
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Acts^i88o-i,  §2764.  (3974  e.)  Fees  of  justice  and  constables.  In  all  foreclosures 
of  chattel  mortgages  before  justices  of  the  peace,  as  provided  by  the 
four  preceding  sections,  the  fees  of  the  justice. in  each  case  shall  be 
one  dollar  for  the  entire  proceeding,  whether  litigated  or  not;  and 
the  fees  of  the  constable  in  each  case  shall  be  the  same  as  in  pro- 
ceedings with  a  common-law  fi.fa. 


SECTION  2. 

OF  THE  DEFENSES,  WHEN  AND  HOW  MADE. 

Cobb, 571.  §2765.  (3975.)  Affidavit  of  illegality  to  mortgage  fi.  fa.  When  an 
execution  shall  issue  upon  the  foreclosure  of  a  mortgage  on  personal 
property,  as  hereinbefore  directed,  the  mortgagor,  or  his  special  agent, 
may  file  his  affidavit  of  illegality  to  such  execution,  in  which  affi- 
davit he  may  set  up  and  avail  himself  of  any  defense  which  he  might 
have  set  up,  according  to  law,  in  an  ordinary  suit  upon  the  demand 
secured  by  the  mortgage,  and  which  goes  to  show  that  the  amount 
claimed  is  not  due. 

May  at  law  investigate  as  a  defense  the  consideration  of  the  mortgage,  or 
resort  to  anything  that  could  be  done  in  equity  :  30  Ga.  413.  Section  referred 
to  and  construed  :  45  Ga.  550-552.  Where  could  not  resort  to  equity,  but  com- 
plete remedy  at  law  under  sections  3775  and  3776:  47  Ga.  646.  Where  foreclo- 
sure against  husband  and  wife,  and  illegality  of  husband  dismissed:  59  Ga.  558. 

Right  to  defend  by  illegality  not  debarred  by  adverse  finding  on  claim  by 
defendant  upon  different  issue  :  66  Ga.  236. 

When  counter-affidavit  filed,  fi.  fa.  amendable  by  striking  attorney's  fees. 
Such  amendment  does  not  cause  levy  to  fall :  70  Ga.  447. 

Unless  excepted  to,  erroneous  judgment  quashing  mortgage  fi.  fa.  at  the 
instance  of  claimant,  not  reversed  on  writ  of  error:  80  Ga.  287. 

Jurat  no  part  of  affidavit  of  illegality,  and  demurrer  to  affidavit  not  reach 
defect  in  jurat:  93  Ga.  252. 

Affidavit  of  illegality  to  execution  on  chattel  mortgage  foreclosure,  held 
good  in  substance :  93  Ga.  252. 

Mortgagor  cannot  have  third  person  made  coplaintiff  upon  ground  of  joint 
ownership  in  mortgage  ;  pleading  Act  of  1887,  providing  for  making  additional 
parties,  has  no  application  to  such  a  proceeding:  94  Ga.  644. 

Cobb,  571.  §2766.  (3976.)  Replevy  bond.  When  an  affidavit  of  illegality  shall 
p. 8i.  'be  filed,  as  in  the  preceding  section  provided  for,  and  the  mortgagor, 
or  his  special  agent  or  attorney,  shall  give  bond,  with  good  and 
sufficient  security,  in  a  sum  not  larger  than  double  the  amount 
of  the  execution  levied  (and  when  the  property  levied  on  is  of  less 
value  than  1  ho  execution,  the  amount  of  the  bond  shall  be  double 
the  value  of  the  property  levied  upon,  at  a  reasonable  valuation  to 
be  judged  by  the  levying  officer,  conditioned  for  the  return  of  the 
property  when  called  for  by  the  levying  officer,  which  bond  shall  be 
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made  payable  to  the  plaintiff,  who  may  sue  thereon  for  condition 
broken),  the  levying  officer  shall  postpone  the  sale  of  said  property, 
and  return  all  the  proceedings  and  papers  in  the  case  to  the  court 
from  which  the  execution  issued,  where  the  issue  shall  be  tried  as 
other  cases  of  illegality,  and  the  ji\ry  shall  be  sworn  to  give  at  least 
twenty-five  per  cent,  damages  to  the  plaintiff  on  the  principal  sum, 
in  case  it  shall  appear  that  the  affidavit  was  made  for  delay  only;  and 
when  the  mortgagor  is  unable  from  poverty  to  give  the  bond  as  re- 
quired and  security,  and  will  make  affidavit  of  the  fact,  stating  also 
in  said  affidavit  that  he  has  been  advised  and  believes  that  his  grounds 
of  illegality  will  be  sustained,  such  affidavit  shall  be  accepted  by  the 
levying  officer  in  lieu  of  the  bond  and  security  hereinbefore  provided 
for;  but  the  property  shall  remain  in  the  hands  of  the  levying  officer, 
unless  sold  under  special  order  of  court,  as  in  cases  of  perishable 
property,  or  that  it  is  expensive  to  keep  or  liable  to  deteriorate  from 
keeping. 

Section  referred  to  and  construed :  47  Ga.  646,  650.  When  affidavit  of  ille- 
gality to  mortgage fi.  fa.  prepared  for  return  to  court:  61  Ga.  391. 

Mortgage /s.  fa.  levied  on  personalty,  when  counter-affidavit  filed,  is  mesne 
process  ;  plaintiff  may  dismiss  and  foreclose  again  :  71  Ga.  717. 

Giving  bond  properly  conditioned  is  condition  precedent  to  return  of  papers 
to  court  for  trial ;  bond  here  improperly  conditioned  :  75  Ga.  676. 

Affidavit  of  illegality  dismissed  where  affiant  neither  gave  forthcoming 
bond  nor  made  affidavit  of  inability :  76  Ga.  837. 

§2767.  (3977.)  Sale  of  mortgaged  property  and  disposition  of  proceeds.  A(jobb!957i. 
If  the  mortgagor  fails  to  set  up  and  sustain  his  defense  as  hereinbe- 
fore authorized,  the  mortgaged  property  shall  be  sold,  and  the  pro- 
ceeds of  the  sale  shall  be  applied  to  the  judgment  of  said  mortgage 
execution,  unless  such  proceeds  are  claimed  by  some  other  lien  in  the 
hands  of  the  officer,  entitled  in  law  to  priority  of  payment;  and  if, 
after  the  satisfaction  of  such.  ft.  fa.  or  other  lien,  there  may  be  any 
surplus,  the  same  shall  be  paid  to  the  mortgagor  or  his  agent. 

As  to  disposition  of  proceeds  of  sale  of  mortgaged  property :  57  Ga.  55. 

§2768.  (3978.)  Representative  of  deceased  mortgagee  may  foreclose. 
When  the  holder  of  a  mortgage  on  personal  property  is  dead,  the 
affidavit  and  proceedings  to  foreclose  may  be  made  and  prosecuted 
by  his  executor  or  administrator;  and  if  the  mortgagor  be  dead,  his 
legal  representative  may  set  up  the  same  defenses  which  he  could  do 
if  living. 

§2769.   (3979.)  How  third  person  may  contest  mortgage  lien.     If  any  ^760, 27B6, 
creditor  of  the  mortgagor,  whether  his  debt  be  in  judgment  or  not,  2si5(4). 
desires  to  contest  the  validity  or  fairness  of  the  mortgage  lien  or 
debt,  he  may  make  an  affidavit  of  the  grounds  upon  which  he  relies 
to  defeat  such  mortgage,  and  upon  filing  the  same  with  the  levying 
officer,  together  with  a  bond  and  good  security,  payable  to  the  mort- 
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gagee,  and  conditioned  to  pay  all  costs  and  damages  incurred  by  the 
delay,  if  the  issue  be  found  against  the  contestant,  it  shall  be  the 
duty  of  such  officer  to  return  the  same  to  the  court  to  which  the 
mortgage^,  fa.  is  made  returnable,  to  be  tried  in  the  manner  pre- 
scribed above  for  an  affidavit  of  illegality  by  the  mortgagor. 

Third  person  could  not  ordinarily  contest  unless  made  a  party  by  judgment 
of  the  court:  3  Ga.  174.  Injunction  refused  if  any  adequate  remedy  under 
this  section :  49  Ga.  45.     Section  referred  to  and  construed :  60  Ga.  396-398. 

On  mere  question  of  priority  between  judgment  lien  and  mortgage,  this 
section  had  no  application :  82  Ga.  548. 


ARTICLE  4. 

FORECLOSURE    IN    EQUITY. 


Acts  1880-1 
P 


127  §2770.   (3979a.)  Foreclosure  in  equity .     The  holder  of  any  mortgage 

of  real  or  personal  property,  or  both,  whether  as  original  mortgagee 
or  as  executor,  administrator  or  assignee  of  the  original  mortgagee, 
shall  be  at  liberty  to  foreclose  such  mortgage  in  equity  according  to 
the  practice  of  courts  in  equitable  proceedings,  as  well  as  by  the 
methods  prescribed  in  the  Code. 

This  confers  fuller  powers  on  court  than  it  had  at  law,  and  in  addition  to 
foreclosure,  it  may  render  personal  decree  :  71  Ga.  363. 

Statutory  foreclosure  a  substitute  for  bill  in  equity,  but  here  bill  would  be 
necessary :  72  Ga.  845. 

Deed  to  secure  debt,  void  for  usury,  not  foreclosed  as  equitable  mortgage : 
63  Ga.  54;  66/584;  75/159;  contra:  68  Ga.  821. 

Equitable  mortgage  cannot  be  created  by  deed  infected  with  usury,  as  same 
passes  no  title :  80  Ga.  423. 

Where  evidence  plainly  showed  deed  to  be  tainted  with  usury,  properly  dis- 
missed without  submitting  to  jury  :  80  Ga.  423. 

Although  under  section  2743  realty  mortgage  can  only  be  foreclosed  in 
county  where  land  lies,  it  might  be  otherwise  in  equity :  87  Ga.  416. 

General  Note   on  Foreclosure  of  Mortgage. 

Notes  from  Code  of  1882  : 

Affidavit  of  foreclosure  before  notary  in  employment  of  mortgagee's  at- 
torney, immaterial:  50  Ga.  426. 

Answer  to  rule,  setting  up  parol  agreement,  demurrable:  44  Ga.  682. 

Attorney,  affidavit  of  foreclosure  made  by:  39  Ga.  312.     When  cannot  ac- 
knowledge service  of  rule :  57  Ga.  126. 

Bankruptcy,  discharge  in,  when  no  answer  to  rule  absolute:  58  Ga.  604; 
53/208 ;  52/605. 

Corporation,  foreclosure  of  mortgage  by  president  of:  30  Ga.  465. 

Credit,  motion  to  amend  rule  absolute,  to  let  in,  after  foreclosure  not  al- 
lowed :  57  Ga.  361. 

Crop,  part  of,  foreclosure  of  mortgage  on  :  55  Ga.  543. 

Defenses,  rule  to  foreclose,  open  to  all,  applicable  to  action  on  the  debt: 
55  Ga.  79 ;  27/248. 
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Equity,  bill  in,  to  foreclose  on  mortgagor's  interest  in  land  with  title  in 
another :  30  Ga.  670.  Foreclosure  is  a  substitute  for  a  proceeding  in  equity : 
35  Ga.  271-273.  Equity  ousted  of  jurisdiction  if  a  complete  remedy  is  provided 
by  law:  17  Ga.  123.  Injunction  not  granted  restraining  foreclosure  when  land 
was  charged  with  support  of  mortgagor's  mother:  45  Ga.  631.  Court  of  equity 
has  power  to  reform  mortgage  on  Georgia  property  made  in  another  State : 
46  Ga.  450.     Equitable  mortgage,  bill  to  foreclose:  65  Ga.  271. 

Estoppel,  as  to,  of  surviving  partner,  etc.,  of  land  mortgaged  by  partner- 
ship :  46  Ga.  549.  Mortgagor  estopped  from  denying  he  had  an  interest  in  the 
land  at  date  of  mortgage :  61  Ga.  676. 

Forbearance,  money  paid  for  forbearance  to  foreclose  mortgage,  held  as 
usury :  28  Ga.  526. 

Garnishment,  when  garnishee  paid  mortgage  debt  in  his  own  wrong:  46 
Ga.  444-446. 

Homestead,  mortgage  foreclosure  not  conclusive  as  to:  59  Ga.  817. 

Judgment  of  foreclosure  binds  mortgagor  and  his  vendee :  18  Ga.  476  ;  46/133 ; 
59/78.  Does  not  bind  purchaser  before  commencement  of  foreclosure  pro- 
ceedings :  54  Ga.  462. 

Levy,  mortgage  debt  credited  with  levy  unaccounted  for:  19  Ga.  537. 

Liquidated  demand,  mortgage  foreclosure  not  confined  to:  24  Ga.  198. 

Non-resident,  mortgage  made  by,  may  be  foreclosed  in  any  county  where 
the  property  is  found  :  45  Ga.  549. 

Notes  secured  by  mortgage,  purchaser  of,  may  foreclose,  using  name  of 
mortgagee  for  his  use  :  35  Ga.  119. 

Opening  of  foreclosure  of  mortgage,  equity  ready  to  receive  excuses  for, 
etc. :  26  Ga.  462,  463. 

Partnership  mortgage  of  property  by  one  partner:  61  Ga.  676. 

Party,  third  person  not,  not  permitted  to  make  objection  to  foreclosure: 
19  Ga.  14. 

Power  of  sale,  as  to,  in  mortgage :  54  Ga.  441 ;  63/103. 

Purchaser  from  mortgagor  after  mortgage,  what  defenses  he  may  set  up: 
45  Ga.  493. 

Security  indemnified  by  mortgage,  paid  principal's  note  and  foreclosed 
mortgage :  4  Ga.  182. 

Separate  foreclosures  may  be  where  two  give  mortgages  on  separate  inter- 
ests in  same  property :  30  Ga.  706. 

Suits  for  the  debt  and  foreclosure  of  mortgage  may  be  prosecuted  at  same 
time :  18  Ga.  605. 

Trustee  invested  trust  fund  in  lands  in  his  own  name  and  mortgaged  it :  37 
Ga.  392 ;  41/202. 

Usury,  purchaser  may  set  up,  in  the  mortgage  after  foreclosure,  when: 
58  Ga.  158. 

Notes  from  decisions  since  Code  of  1882  : 

Attorneys'  fees,  in  note  were  much  less  than  in  mortgage  subsequently 
given  to  secure  it,  former  sum  only  was  recoverable  on  foreclosure  :  79  Ga.  581. 

Bearer  of  mortgage  as  such,  cannot  foreclose  in  his  own  name ;  if  it  had 
been  assigned  to  him  in  writing,  variance  corrected  by  amendment :  73  Ga.  111. 

Levy,  mortgage  fi.  fa.  against  certain  corporate  stock  did  not  authorize  levy 
on  lands  of  corporation  :  73  Ga.  141. 

Produce  property,  mortgagor  not  bound  to,  for  officer  executing  mortgage 
fi.fa.,  yet  strong  circumstance  to  indicate  fraud  if  he  will  not  point  it  out:  79 
Ga.  638. 

Receivership,  court  here  could  allow  mortgage  fi.  fa.  to  proceed  against 
mortgaged  property,  though  in  receiver's  hands :  75  Ga.  326. 
24 
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Tenant  in  common  having  mortgaged  his  interest  and  afterwards  made 
division  with  cotenant ;  mortgagee  could  foreclose  against  portion  set  apart  to 
mortgagor :  69  Ga.  650. 

Wife's  illegality,  to  chattel  mortgage  of  self  and  husband,  setting  up  surety- 
ship, but  not  alleging  that  property  hers,  valueless :  74  Ga.  360. 


fc<7l4t'&V$H    :1A;1{,         CHAPTER  6. 


BALES  TO  SECURE  DEBTS. 

pp.  44, 45.'      §2771.   (1969.)  Absolute  deeds  and  not  mortgages.      Whenever  any 
i884-5?p.  57.  person  in  this  State  conveys  any  real  property  by  deed  to  secure  any 
4538, 2788. 'debt  to  any  person  loaning  or  advancing  said  vendor  any  money  or 
to  secure  any  other  debt,  and  shall  take  a  bond  for  titles  back  to 
said  vendor  upon  the  payment  of  such  debt  or  debts,  or  shall  in  like 
manner  convey  any  personal  property  by  bill  of  sale  and  take  an 
obligation  binding  the  person  to  whom  said  property  was  conveyed 
to  reconvey  said  property  upon  the  payment  of  said  debt  or  debts, 
such  conveyance  of  real  or  personal  property  shall  pass  the  title  of 
said  property  to  the  vendee  till  the  debt  or  debts  which  said  con- 
veyance was  made  to  secure  shall  be  fully  paid,  and  shall  be  held 
by  the,  courts  of  this  State  to  be  an  absolute  conveyance,  with  the 
right  reserved  by  the  vendor  to  have  said  property  reconveyed  to 
him  upon  the  payment  of  the  debt  or  debts  intended  to  be  secured 
-  agreeably  to  the  terms  of  the  contract,  and  not  a  mortgage. 
I/O  Notes  from  Code  of  1882: 

'-^Q&yi^K.  i^W     When  under  absolute  bill  of  sale  signed  by  husband  and  wife  and  no  equi- 
A  table  plea  by  them,  plaintiff  recovered  independent  of  this  section:  63  Ga. 

«=f»%<-ew*^  ,     159,  160.    Judgment  for  a  secured  debt  ought  to  describe  the  property,  and 
// Q^ft  the  execution  should  follow  the  judgment:  63  Ga.  480.    Wliere  equitable  plea 

alleges  the  deed  was  given  to  secure  a  note,  but  fails  to  set  forth  more :  54  Ga. 
46.  Section  referred  to:  56  Ga.  141.  Deed  with  bond  to  reconvey  still  vested 
title  in  grantee :  59  Ga.  234.  The  same  rule  applies  to  corporations  as  to  indi- 
viduals under  this  section :  64  Ga.  776.  Trover  for,  unless  sold  to  secure  debt, 
amount  of  damages  was  note  with  interest :  61  Ga.  147-150. 

Notes  taken  mainly  from  decisions  since  Code  of  1882 : 
Bill  of  sale,  here  construed  to  be  merely  security  for  debt,  and  not  absolute 
sale :  86  Ga.  699. 

Bond  for  titles,  if  deed  was  under  this  section,  grantee  should  have  made 
bond  for  titles  back;  if  not,  but  if  security  for  debt,  equitable  mortgage: 
83  Ga.  302. 

Construction,  where  instrument  was  deed  to  secure  debt  and  not  mortgage: 
76  Ga.  652.  Absolute  conveyance,  with  verbal  agreement  to  reconvey,  held 
security  deed:  77  Ga.  373.  Deed  intended  to  fall  under  this  section  should 
contain  some  reference  to  it,  or  in  some  way  indicate  purpose  for  which 
executed :  82  Ga.  369.  Where  instrument  combining  realty  conveyance  with 
note  secured,  passed  title:  90  Ga.  295. 

Delivery  of  possession,  usurious  debt  in  1872  secured  under  this  section, 
settled  in  June,  1873,  by  delivery  of  land  to  creditor;  title  in  creditor  good, 
although  bond  to  reconvey  not  surrendered,  etc. :  63  Ga.  96 ;  68/472. 
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Dower,  to  claim,  as  against  deed  to  secure  debt  outstanding,  widow  must 
offer  to  pay  sum  due  with  interest :  61  Ga.  34. 

Ejectment,  security  deed  to  trustee  gives  sufficient  title  for  him  to  recover 
in:  60  Ga.  434.  Absolute  deed  to  secure  debt  on  which  ejectment  could 
be  based:  57  Ga.  604.  Deed  to  secure  debt  passes  title  and  authorizes  re- 
covery in  ejectment :  55  Ga.  691 ;  58/459  ;  54/45  ;  55/650 ;  57/507 ;  60/562,  434 ; 
65/406;  67/502;  72/863;  73/389.  But  not  mesne  profits:  84  Ga.  339.  Grantee 
recovering  holds  lands  merely  as  security,  and  accountable  for  rents: 
84  Ga.  338.  Defendant  could  tender  purchase-money  and  have  title  decreed 
to  him :  55  Ga.  383 ;  73/389 ;  67/502.  "What  equitable  plea  to  ejectment  must 
aver :  54  Ga.  45 ;  55/650. 

Equity  will   decree   sale  and  hold  proceeds   for  unpaid  purchase-money : 

77  Ga.  227.     Equity  of  debtor:  72  Ga.  863.     Will  not  relieve  against  purchaser 
under  bond  for  mere  default  in  payment :  77  Ga.  316. 

Equitable  mortgage,  usury  avoids  title,  but  security  deed  treated  in  equity 
as  mortgage  for  amount  legally  due:  68  Ga.  821.  Not  foreclosed  as  equitable 
mortgage :  75  Ga.  159 ;  see  also  63  Ga.  54.  Equitable  mortgage  cannot  be  created 
by  deed  infected  with  usury,  as  same  passes  no  title:  80  Ga.  423.  Security 
deed  usurious,  not  foreclosed  as  equitable  mortgage,  taking  priority  to  home- 
stead :  66  Ga.  584.  Absolute  deed  and  an  agreement  to  reconvey  on  payment 
of  debt,  make  equitable  mortgage :  72  Ga.  863. 

Evidence,  on  question  whether  conveyance  was  absolute  or  to  secure 
debt,  deceased  grantor's   estimate  of  value  of  land  conveyed,  inadmissible: 

78  Ga.  635. 

Fraud,  deed  to  secure  debt,  though  absolute,  taken  with  notice  of  grantor's 
intent  to  delay  or  defraud  creditors,  void :  84  Ga.  91. 

Homestead,  security  deed  to  land  passes  legal  title,  and  not  divested  by 
debtor's  discharge  in  bankruptcy,  nor  homestead  :  66  Ga.  704 ;  see  also  61/400 ; 
59/779,507;  58/457,  458;  57/601 ;  55/691.  Such  deed  conveys  title,  and  home- 
stead in  lands  subsequent  to  deed,  not  good  against  it:  69  Ga.  452.  Home- 
stead in  equity  of  redemption  would  be  good :  69  Ga.  452. 

Insurance  policy,  such  conveyance  avoids  policy  of  insurance  with  condition 
that  transfer  or  change  of  title  renders  void :  95  Ga.  792. 

Judgment  against  vendor  of  lands  to  secure  debt,  not  enforceable  against  such 
lands  until  redeemed :  59  Ga.  233,  234;  62/623;  69/614;  92/796.  Purchaser  at 
sheriff's  sale  under  judgment  against  vendor  gets  no  interest  except  perhaps 
equity  of  redemption  :  91  Ga.  138. 

Mesne  profits,  grantee  in  security  deed,  though  may  maintain  ejectment,  not 
entitled  to  mesne  profits :  84  Ga.  339. 

Partition,  at  instance  of  holder  of  loan  deed,  granted  only  on  good  cause 
shown :  84  Ga.  583. 

Power  of  sale,  in  deed  to  secure  debt,  not  revoked  by  death  of  grantor:  76 
Ga.  652.  Aliter,  as  to  power  of  sale  in  mortgage:  65  Ga.  312;  72/20;  86/764. 
Power  of  sale,  with  provision  that  trustee  to  sell  shall  receive  certain  com- 
missions ;  as  to  power  to  pay  auctioneer :  95  Ga.  550. 

Priority,  note  sued  to  ordinary  judgment,  claim  filed,  plaintiff  may  show 
note  secured  by  deed  older  than  defendant's  deed  to  claimant :  92  Ga.  722,  723. 

Proceeds  of  sheriff's  sale  awarded  to  older  judgment  here,  although  younger 
based  on  debt  secured  by  deed  under  section  2771 :  91  Ga.  137. 

Purchaser  of  lands  from  administrator  gets  no  title  against  creditor  who 
holds  title  from  deceased  to  secure  debt,  etc. :  91  Ga.  238,  239. 

Receiver,  as  to  when  judgment  creditor,  whose  debt  is  secured  under  these 
provisions  entitled  to  receiver  for  the  property  :  93  Ga.  236. 
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Record,  sale  of  personalty  in  1881,  under  this  section,  good  against  subse- 
quent mortgagees  without  notice,  though  not  recorded,  and  possession  in 
grantor:  80  Ga.  14. 

Redemption,  debt  must  be  paid  with  interest — tender  generally  sufficient: 
57  Ga.  601. 

Reformation,  equity  not  reform  such  deed  into  mortgage  to  protect  wife's 
homestead,  under  allegations  here:  65  Ga.  51. 

Rents,  grantee  in  security  deed  recovering  land,  same  not  absolutely  his, 
but  holds  as  security,  and  accountable  for  rents :  84  Ga.  338. 

Tender,  defendant  could  tender  purchase-money  and  have  title  decreed  to 
him :  73  Ga.  389. 

Title,  if  so  intended,  title  would  pass  to  secure  debt,  even  though  this  sec- 
tion not  strictly  complied  with :  69  Ga.  452.  Absolute  deed  to  secure  debt  is 
not  mere  lien,  but  passes  title,  subject  to  be  divested  by  payment  of  debt:  69 
Ga.  615.  Legal  title  may  pass  by  deed  to  secure  debt,  without  following  Act  of 
1871 :  64  Ga.  651-655.  Vendee  taking  deed  to  secure  debt  and  afterwards  tak- 
ing quitclaim  deed  for  additional  sum,  has  perfect  title:  80  Ga.  89. 

Time  essence  of  contract,  effect  where  bond  to  reconvey  so  provides,  and 
recites  terms  of  note  secured :  95  Ga.  581. 

Transfer  without  recourse,  of  note  secured  under  this  section,  does  not  re- 
lease lands  conveyed  as  security :  93  Ga.  668.  Where  note  secured  by  condi- 
tional sale  contract,  transferred  without  recourse,  title  vests  in  vendee,  not 
transferee :  86  Ga.  464.  When  transfer  of  the  notes  did  not  convey  the  land 
under  this  section  :  64  Ga.  609-612.  Payee  transferring  note  without  recourse, 
and  conveying  security  lands  to  assignee,  latter  takes  all  rights  and  remedies 
of  payee :  92  Ga.  720 ;  86/463 ;  88/791. 

Trust,  instrument  purporting  to  be  trust  deed  to  secure  debt,  held  to  be 
mortgage  and  not  void  for  usury  :  57  Ga.  326  ;  92/675,  680. 

Usury  avoids :  54  Ga.  554 ;  55/412,  691 ;  68/821 ;  66/584 ;  80/423.  Where  made 
to  secure  debt  for  money  borrowed  to  purchase  property,  principal  debt  good 
against  homestead :  75  Ga.  837.  See  catchwords  "Equitable  Mortgage"  above  ; 
also  notes  to  section  2892,  and  general  note  after  section  2893. 

Wife's  consent  not  necessary  to  pass  title :  66  Ga.  704 ;  see  also  61  Ga.  400. 
Where  wife's  consent  had  nothing  to  do  with  it:  60  Ga.  588-593.  When  wife's 
consent  not  necessary,  and  homestead  could  not  be  taken  :  59  Ga.  507.  Wife's 
consent  shown  by  her  writing  signed  as  other  contracts  for  land :  54  Ga.  529  ; 
by  her  joining  in  deed  with  husband  :  59  Ga.  779.  Passes  the  legal  title  where 
consented  to  by  wife,  although  made  to  secure  debt:  60  Ga.  382.  (Act  of  1871, 
before  amended,  required  wife's  consent.) 

Acti24884"6'  §2772.  Record  of  such  deeds.  Every  such  deed  shall  be  recorded 
$2778.  in  the  county  where  the  land  conveyed  lies;  every  such  bill  of  sale, 
in  the  county  where  the  maker  resided  at  the  time  of  its  execution, 
if  a  resident  of  this  State-  If  a  non-resident,  then  in  the  county 
where  the  personalty  conveyed  is.  Such  deeds  or  bills  of  sale  not 
recorded  remain  valid  against  the  persons  executing  them,  but  are 
postponed  to  all  liens  created  or  obtained,  or  purchases  made,  prior 
to  the  actual  record  of  the  deed  or  bill  of  sale.  If,  however,  the 
younger  lien  is  created  by  contract,  and  the  party  receiving  it  has 
notice  of  the  prior  unrecorded  deed  or  bill  of  sale,  or  if  the  pur- 
chaser has  the  like  notice,  then  the  title  conveyed  by  the  older  deed 
or  bill  of  sale  shall  be  held  good  against  them. 
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Sales  to  secure  debts. 


As  to  third  parties,  no  record  of  deed  required :  68  Ga.  227. 

Sale  of  personalty  in  1881  under  section  2771,  good  against  subsequent  mort- 
gagees without  notice,  though  not  recorded  and  possession  in  grantor:  80  Ga. 
14. 

§2773.  Attestation.     In  order  to  admit  such  deeds  or  bills  of  sale  Apct^884"5' 
to  record,  they  shall  be  attested  or  proven  in  the  manner  now  pre- 
scribed by  law  for  mortgages. 

§2774.  To  reconvey  title  of  property  conveyed  to  secure  debt.  In  all  ^ne889' 
cases  where  property  is  conveyed  to  secure  a  debt,  the  surrender  and 
cancellation  of  such  deed  in  the  same  manner  that  mortgages  are 
now  canceled,  on  payment  of  such  debt  to  any  person  legally  au- 
thorized to  receive  the  same,  shall  operate  to  reconvey  the  title  of 
said  property  to  the  grantor,  his  heirs,  executors,  administrators  or 
assigns,  and  such  cancellation  may  be  entered  of  record  by  the  clerk 
of  the  superior  court  in  the  same  manner  that  cancellations  of 
mortgages  are  now  entered. 

§2775.  (1971.)  Liens  against  vendee  do  not  attach  to  the  property,  p/45*8  ' 
The  vendor's  right  to  a  reconveyance  of  the  property,  upon  his  com- 
plying with  the  contract,  shall  not  be  affected  by  any  liens,  incum- 
brances or  rights  which  would  otherwise  attach  to  the  property  by 
virtue  of  the  title  being  in  the  vendee;  but  the  right  of  the  vendor 
to  a  reconveyance  shall  be  absolute  and  permanent  upon  his  com- 
plying with  his  contract  with  the  vendee  according  to  the  terms. 

Conveyance  of  personalty  to  secure  debt,  without  bond,  protected  against 
subsequent  liens,  though  unrecorded:  65  Ga.  689. 

Where  purchaser  with  bond  for  titles  not  protected  against  maker's  debts: 
65  Ga.  762. 

Land  held  by  absolute  deed  as  security  for  a  debt  still  unpaid,  subject  to 
levy  and  sale  as  vendee's  property :  82  Ga.  364. 

Sale  substitutes  purchaser  for  vendee  to  receive  unpaid  purchase-money : 
82  Ga.  364. 

82776.   (1955a.)    Conditional  sales,   how  executed.     Whenever  per- $§2826,5432, 

°  v  _      '  l  2778,  1914. 

sonal  property  is  sold  and  delivered  with  the  condition  affixed  to  the 
sale,  that  the  title  thereto  is  to  remain  in  the  vendor  of  such  personal 
property  until  the  purchase  price  thereof  shall  have  been  paid,  every 
such  conditional  sale,  in  order  for  the  reservation  of  title  to  be  valid 
as  against  third  parties,  shall  be  evidenced  in  writing,  and  not  other- 
wise. And  the  written  contract  of  every  such  conditional  sale  shall 
be  executed  and  attested  in  the  same  manner  as  mortgages  on  per- 
sonal property;  as  between  the  parties  themselves,  the  contract  as 
made  by  them  shall  be  valid,  and  may  be  enforced  whether  evidenced 
in  writing  or  not. 

For  notes  as  to  record  of  contract,  see  section  2777. 

Suing  claim  to  judgment,  not  waiver  of  right  to  claim  title  to  property:  75 
Ga.  786.  This  section  not  retroactive,  and  not  applicable  to  contract  made  be- 
fore its  passage:  75  Ga.  786. 
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Sales  to  secure  debts. 

Loss  by  fire,  of  personalty  sold  with  retention  of  title,  falls  on  vendors:  77 
Ga.  501. 

Rent  contract  reserving  title  to  crops  to  be  grown,  until  rent  and  advances 
paid,  valid.  General  rule  that  things  not  in  esse  not  salable,  inapplicable:  82 
Ga.  336. 

One  instrument  embracing  sale  of  mule  with  reservation  of  title,  and  mort- 
gage on  it  to  secure  other  indebtedness,  was  conditional  sale  as  to  mule. 
Mule  paid  for,  subject  to  instrument  as  mortgage  securing  balance  of  debt : 
82  Ga.  574. 

Contract  construed  here  to  be  a  conditional  sale  and  not  a  lease :  85  Ga.  741. 

If  contract  substantially  conditional  sale,  denominating  purchase-money  as 
hire  and  making  it  payable  in  installments,  not  make  bailment:  89  Ga.  508. 

So-called  rent  was  in  fact  purchase-money  :  90  Ga.  728. 

Contract  here  one  of  conditional  sale,  although  purporting  to  be  for  rent  of 
piano:  91  Ga.  121. 

Where  plaintiff  in  trover,  holding  title  under  conditional  sale,  elects  prop- 
erty, bound  to  return  purchase-money  received,  less  reasonable  rent:  85 
Ga.  741. 

Parol  sale  of  personalty,  reserving  title,  property  subject  to  pre-existing 
judgment  against  vendee  :  86  Ga.  347. 

Vendor  transferring  purchase-money  notes  without  recourse,  title  to  prop- 
erty does  not  pass  to  transferee,  but  immediately  vests  in  vendee :  78  Ga.  173 ; 
80/746  ;  86/464.     Not  so  as  to  security  deeds  under  section  2771 :  93  Ga.  668. 

Trover  brought  for  property  sold  conditionally,  evidence  that  plaintiff  had 
no  title  at  time  of  sale,  inadmissible  here:  91  Ga.  121. 

Unrecorded  conditional  sale  good  against  subsequent  contract  lien  creditor 
with  noti,ce :  91  Ga.  640. 

Has  no  application  to  sales  of  cotton,  etc.,  provided  for  by  Code,  section 
3546 :  92  Ga.  166. 

Contract  attested  by  one  witness  but  not  probated  by  him,  vendor  post- 
poned to  judgment  rendered  afterwards  against  vendee,  even  on  antecedent 
debt.  Nor  will  rescission  of  sale  affect  judgment  lien  after  it  attaches:  94 
Ga.  466. 

^27268'2772'  §2777.  How  recorded.  Conditional  bills  of  sale  must  be  recorded 
within  thirty  days  from  their  date,  and  in  other  respects  shall  be 
governed  by  the  laws  relating  to  the  registration  of  mortgages. 

Failure  to  record  contract  will  not  subject  property  to  lien  of  judgment 
against  vendee,  rendered  before  the  sale:  71  Ga.  93. 

Chattel  mortgage  postponed  to  prior  conditional  sale,  duly  recorded:  73 
Ga.  701. 

Record  in  county  other  than  that  of  vendee's  residence  will  not  suffice,  and 
levy  of  distress  warrant  before  proper  recording  defeated  vendor's  title:  79 
Ga.  427. 

Conditional  sale  of  furniture  not  recorded,  lien  of  landlord  who  rents  on 
faitli  of  furniture,  superior  to  vendor's  claim  for  balance  of  purchase-money: 
81  Ga.  327. 

Relatively  to  subsequent  creditors  of  purchaser,  conditional,  not  recorded, 
same  as  if  absolute:  81  Ga.  681. 

Defective  recording  cannot  benefit  one  who  has  actual  notice  of  reservation 
of  title  :  87  Ga.  230. 

Effect  of  failure  to  record,  same  as  not  recording  mortgage.  Hence,  jun- 
ior lien,  to  retain  priority,  must  be  recorded  in  time:  89  Ga.  515.  Citing  61 
Ga.  260,  discussing  81  Ga.  681,  distinguishing  81  Ga.  327. 
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Consignment  contract  not  required  to  be  recorded  :  90  Ga.  724. 

Effect  of  proper  execution  and  attestation  of  conditional  sale  against  ven- 
dee's creditors,  and  record  against  subsequent  lien  creditors:  91  Ga.  639,  640; 
see  also  89  Ga.  515. 


CHAPTER  7. 

REGISTRATION  OF  TRANSFERS  AND  LIENS. 

§2778.  Instruments  requiring  record  take  effect,  when.     Deeds,  mort-  ^f^889, 
gages  and  liens  of  all  kinds,  which  are  now  required  by  law  to  be  ^f^^ef ' 
recorded  in  the   office  of  the  clerk  of  the  superior  court  of  each  ^uio)!' 
county  within  a  specified  time,   shall,   as  against  the  interests  of 
third  parties  acting  in  good   faith   and  without  notice,  who    may 
have  acquired  a  transfer  or  lien  binding  the  same  property,  take 
effect  only  from  the  time  they  are  filed  for  record  in  the  clerk's 
office.     And  the  said  clerk  is  required  to  keep  a  docket  for  such  fil- 
ing, showing  the  day  and  hour  thereof,  which  docket  shall  be  open 
for  examination  and  inspection  as  other  records  of  his  office. 

Compare  77  Ga.  353.     See  notes  under  sections  in  margin. 

Failure  to  file  for  record  until  after  creditors'  bill  filed,  not  deprive  mortgage 
of  priority  to  unsecured  debt :  95  Ga.  754. 

No  competition  between  deeds  of  bargain  and  sale  and  judgments:  96 
Ga.  340. 

Lien  in  this  section  refers  to  those  arising  by  contract,  not  to  judgments : 
96  Ga.  340. 

Unrecorded  absolute  deed  superior  to  younger  recorded  judgment  against 
vendor :  96  Ga.  340. 

§2779.   General  execution  docket .     The  clerk  of  the  superior  court  of  ^g^sTOS1' 
each  county  shall  be  required  to  keep  a  general  execution  docket,  and  ^flo'a) 
as  against  the  interests  of  third  parties  acting  in  good  faith  and^Jg-1889 
without  notice,  who  may  have  acquired  a  transfer  or  lien  binding  p-106- 
the  defendant's  property,  no  money  judgment  obtained  within  the 
county  of  the  defendant's  residence,  in  any  court  of  this  State,  whether 
superior  court,  ordinary's  court,  county  court,  city  court,  or  justice 
court,  or  United  States  court  in  this  State,  shall  have  a  lien  upon  the 
property  of  the  defendant  from  the  rendition  thereof,  unless  the  ex- 
ecution issuing  thereon  shall  be  entered  upon  said  docket  within  ten 
days  from  the  time  the  judgment  is  rendered.     When  the  execution 
shall  be  entered  upon  the  docket  after  the  ten  days,  the  lien  shall 
date  from  such  entry. 

Failure  to  have/t.  fa.  entered  in  general  execution  docket  does  not  render 
it  inadmissible  in  claim  case :  91  Ga.  759. 

Deed  for  value  taken  bona  fide  from  debtor  before  judgment,  but  recorded 
after,  with  notice  of  same,  property  not  subject  to  judgment,  execution  not 
entered  in  time :  93  Ga.  768. 
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ApCtio6889'  §2780.  Judgments  take  effect  against  property  out  of  county,  when.  As 
against  the  interests  of  third  parties  acting  in  good  faith  and  with- 
out notice,  who  may  have  acquired  a  transfer  or  lien  binding  the 
defendant's  property,  no  money  judgment  obtained  in  any  court  of 
this  State,  or  United  States  court  in  this  State,  outside  of  the  county 
of  the  defendant's  residence,  shall  have  a  lien  upon  the  property  of 
the  defendant  in  any  other  county  than  where  obtained,  unless  the 
execution  issuing  thereon  shall  be  entered  upon  the  general  execu- 
tion docket  of  the  county  of  his  residence  within  thirty  days  from 
the  time  the  judgment  is  rendered.  When  the  execution  shall  be 
entered  upon  the  docket  after  the  thirty  days,  the  lien  shall  date 
from  such  entry. 

§2781.  Not  affect  validity  as  between  parties.  Nothing  in  this  Chap- 
ter shall  be  construed  to  affect  the  validity  or  force  of  any  deed,  or 
mortgage,  or  judgment,  or  other  lien  of  any  kind,  as  between  the 
parties  thereto. 

§2782.  Clerk's  fees.  For  entering  such  execution  as  aforesaid  upon 
the  general  execution  docket  the  clerk  shall  be  entitled  to  a  fee  of 
ten  cents,  to  be  taxed  in  the  bill  of  costs,  and  also  a  fee  of  ten 
cents  for  entering  on  the  riling  docket  each  deed  or  mortgage  or 
other  lien. 

ActeM90-i,      §2783.  Judgment  against  non-residents  recorded  on  execution  docket. 

wp56, 5351,  as  against  the  interests  of  third  parties  acting  in  good  faith  and 

2779.  without  notice,  who  may  have  acquired  a  transfer  or  lien  binding 
any  real  estate,  situated  in  this  State,  of  a  non-resident  thereof, 
no  money  judgment  obtained  in  any  court  of  this  State,  whether 
superior  court,  ordinary's  court,  county  court,  city  court,  or  justice 
court,  or  United  States  court  in  this  State  against  said  non-resi- 
dent, shall  have  a  lien  upon  real  estate  of  said  non-resident  from 
the  rendition  thereof,  unless  the  execution  issuing  thereon  shall  be 
entered  upon  the  general  execution  docket  of  the  county  in  which 
such  real  estate  is  situated,  within  ten  days  from  the  time  the 
judgment  is  rendered.  When  the  execution  shall  be  entered  upon 
the  docket  after  the  ten  days,  the  lien  shall  date  from  such  entry. 

^)Ct2078901'  §2784.  Not  affect  liens  as  between  parties.  Nothing  in  this  Chapter 
shall  be  construed  to  affect  the  validity  or  force  of  any  judgment,  as 
between  the  parties  thereto. 

§2785.  Clerk's  fees.  For  entering  such  execution,  as  aforesaid, 
upon  the  general  execution  docket,  the  clerk  shall  be  entitled  to  a 
fee  of  ten  cents,  to  be  taxed  in  the  bill  of  costs. 

§2786.  When  to  go  into  effect.  This  Chapter  shall  not  apply  to  judg- 
ments obtained  before  January  1st,  1890. 
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Liens  other  than  mortgages ;  to  whom  granted,  etc. 


CHAPTER  8. 

LIEN8  OTHER    THAN    MORTGAGES. 


^Z^^^A^^j  ?#-f». 


ARTICLE   1. 

TO    WHOM    GRANTED,    RANK    AND     PRIORITY. 

82787.   (1972.)   Liens  established.      The  following  liens  are  estab-  Actsi873, 

O  \  /  o  p. 42. 

lished  in  this  State: 

Section  cited  :  63  Ga.  286 ;  72/845. 

1.  Liens  in  favor  of  the  State,  counties,  and  municipal  corpora- $2791. 
tiona  for  taxes. 

2.  Liens  in  favor  of  creditors  by  judgment  and  decree. 

Lien  by  decree  binds  all  the  defendant's  property  just  as  a  judgment :  57  Ga.73. 

3.  Liens  in  favor  of  laborers. 

4.  Liens  in  favor  of  landlords. 

5.  Liens  in  favor  of  mortgagees. 

Purchase-money  mortgage  simultaneous  with  purchase,  superior  to  existing 
judgments  against  mortgagor:  79  Ga.  703. 

No  difference  in  principle  that  part  paid  cash,  and  mortgage  only  for  bal- 
ance :  94  Ga.  175. 

6.  Liens  in  favor  of  landlords  furnishing  necessaries.  ^2800' 

In  favor  of  factors  without  notice,  for  advances  to  tenant,  superior  to  land- 
lord's lien  for  rent  or  merchant's  lien  :  52  Ga.  656. 

7.  Liens  in  favor  of  mechanics  on  real  and  personal  property. 
Mechanic  has  a  lien  for  materials  furnished  :  51  Ga.  560. 

8.  Liens  in  favor  of  contractors,  material-men,  machinists,  and 
manufacturers  of  machinery. 

As  to  lien  of  machinists :  53  Ga.  433.  Machinists  and  manufacturers  of  ma- 
chinery have  no  lien  on  real  estate  unless  it  is  attached  to  land:  59  Ga.  537. 
A  corporation  entitled  to  machinist's  lien  :  59  Ga.  653  ;  62/147.  Neither  a  manu- 
facturer of  furniture  nor  his  assignee  had  any  lien  on  real  estate,  there  having 
been  no  record  of  it:  58  Ga.  127.  Jury  must  determine  as  to  whether  they 
were  mechanics :  56  Ga.  68. 

9.  Liens  in  favor  of  certain  creditors  against  steamboats  and  other  $2806- 
water-craft. 

10.  Liens  in  favor  of  the  proprietors  of  sawmills  and  the  products  $2807- 
of  sawmills,  and  of  proprietors  of  planing-mills,  and  other  similar 
establishments . 

11.  Liens  in  favor  of  innkeepers,  boarding-house  keepers,  carriers,  $§2287,2289. 
livery-stable  keepers,  pawnees,  depositaries,  bailees,  factors,  accept- 
ors, and  attorneys  at  law. 

12.  Liens  in  favor  of  the  owners  of  stallions,  jacks,  bulls,  and  boars. 

13.  Liens  in  favor  of  railroad  employees,  owners  of  stock  killed,^2329'2331- 
and  persons  furnishing  supplies  to  railroads. 
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Actsms,        g2788.    (1994,  3654.)     Certain   liens   confirmed.  '  Liens  in  favor  of 
Jpfco,  3552;  creditors  by  judgment,  decree  and  mortgage,  and  the  lien  for  costs 
3553,2826,  ^ue  j^e  g^g  in  criminal  cases,  shall  remain  as  under  existing  laws, 
ApCti61868'    except  when  altered  by  the  provisions  of  this  Article,  and  the  lien  of 
4538?' 2823,  vendors  shall  remain  as  now  regulated  by  law;  the  priority  of  liens 
given  to  judgments  for  the  purchase-money  over  all  other  liens,  being 
confirmed.     The  judgment  upon  any  evidence  of  debt  given  for  the 
purchase-money  of  land,  where  titles  have  not  been  made  but  bond 
for  titles  given,  shall  be  a  lien  upon  the  land  and  the  proceeds  of 
the  sale  thereof,  prior  to  all  other  judgments,  claims,  liens  and  in- 
cumbrances, until  the  judgment  shall  be  fully  paid  and  satisfied. 

See  notes  to  section  5433. 

Excess  only  claimed  by  creditors  after  payment  of  purchase-money :  25  Ga. 
42.  When  purchaser  with  notice  at  sheriff's  sale  of  a  mortgage,  took  subject 
to  it:  25  Ga.  216.  Filing  of  a  deed  by  obligor  in  title  bond  to  subject  land  to 
purchase-money:  22  Ga.  116;  48/394;  48/62.  When  land  not  subject  to  lien 
against  mortgagor  of  bond  for  titles  where  notes  for  purchase-money  transferred 
to  bona  fide  holder:  32  Ga.  417.  Wife's  secret  equity  as  against  the  purchase- 
money  :  40  Ga.  259.  Where  lien  for  the  purchase-money  was  superior  to  claims 
of  creditors:  47  Ga.  215.  Section  referred  to  and  construed:  48  Ga.  394; 
51/604.  When  injunction  refused  as  against  sale  of  land  for  purchase-money : 
32  Ga.  669  ;  51/594.  Where  deeds  should  be  filed  and  recorded  where  land  sold 
for  purchase-money  :  53  Ga.  621-624.  Ejectment  by  vendor  where  vendee  fails 
to  pay  purchase-money  :  53  Ga.  18.  Assignee  of  land  has  same  rights  as  assignor 
as  to  enforcing  purchase-money:  53  Ga.  581 ;  56/165.  Where  vendee,  resisting 
payment  of  purchase-money,  should  show  paramount  title  in  third  person:  55 
Ga.  152.  Where  older  fi.  fas.  had  precedence  of  the  younger  ones  for  the  pur- 
chase-money :  56  Ga.  343.  When  partial  failure  of  consideration  set  up  against 
»  notes  for  purchase-money  by  vendee :  59  Ga.  493.  Special  judgment  for  pur- 
chase-money :  59  Ga.  105.  Where  subject  to  the  purchase-money  without  any 
conveyance  filed  and  recorded :  60  Ga.  388.  Where  the  four  years  possession 
did  not  protect  as  against  the  lien  of  judgment  for  the  purchase-money  :  62  Ga. 
530. 

Vendor's  fi.  fa.  for  purchase-money,  superior  to  younger  fi.  fa.  for  money 
borrowed  to  pay  part  of  purchase  price :  65  Ga.  417. 

Mortgage  inferior  to  claim  of  widow  and  family  for  dower  and  year's  sup- 
port :  72  Ga.  20. 

Mortgage  simultaneous  with  purchase,  superior  to  existing  judgments 
against  mortgagor :  79  Ga.  703. 

No  difference  in  principle  that  part  paid  cash,  and  mortgage  only  for  bal- 
ance :  94  Ga.  175. 

$$2819,2825.  §2789.  (2000.)  Liens  under  charters.  All  liens  created  under  the 
charters  of  incorporated  companies  are  continued  under  this  Code. 

$$3189,3424..  §2790.  Liens  against  deceased  trustees .  Liens  against  trustees,  dying 
chargeable  with  trust  funds,  take  priority  over  all  other  liens  and 
claims  except  funeral  expenses. 

See  note  on  section  3336. 
Actsms,        §2791.   (1973.)  Rank  of  liens  for  taxes.     Liens   for  taxes  due  the 
$$883, 3424.  state  or  any  county  thereof,  or  municipal  corporation  therein,  shall 
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cover  the  property  of  taxpayers  liable  to  tax,  from  the  time  fixed 
by  law  for  valuation  of  the  same  in  each  year  until  such  taxes  are 
paid,  and  the  property  of  tax-collectors  and  their  sureties  from  the 
time  of  giving  bond  until  all  the  taxes  for  which  they  are  responsi- 
ble shall  be  paid.  Such  liens  for  taxes  are  hereby  declared  supe- 
rior to  all  other  liens,  and  shall  rank  between  themselves  as  follows: 
First  in  rank,  taxes  due  the  State;  second  in  rank,  taxes  due  the 
counties  of  the  State;  third  in  rank,  taxes  due  to  municipal  corpo- 
rations of  the  State. 

Municipal  tax  lien  follows  property  into  purchaser's  hands ;  if  then  sold 
under  purchase-money  fi.  /a.,  continues  to  follow  it;  rights  of  transferee  of 
tax fi.  fa.:  66  Ga.  617,618. 

Lien  for  State  taxes  follows  property  ;  the  assessment  is  against  owner ;  the 
tax  and  lien  is  against  the  property :  69  Ga.  194, 

Lien  for  taxes  good  against  all  other  liens,  even  though  returns  not  regular, 
especially  where  defendant  in  fi.  fa.  ratifies  proceedings  by  pointing  out  prop- 
erty to  levy  on :  80  Ga.  55. 

Where  ordinance  requires  liquor  license  paid  in  advance  of  sale,  town  pri- 
vately extending  time  of  payment  has  no  lien  as  against  subsequent  bona  fide 
purchaser :  80  Ga.  724. 

Return  of  no  personalty  not  prerequisite  to  levy  by  constable  on  land  for 
State  and  county  taxes  :  83  Ga.  198. 

Sale  under  general  fi.  fa.,  lien  for  tax  not  divested  :  84  Ga.  34. 

In  hands  of  transferee  lien  of  tax  fi.  fa.  lost  as  against  bona  fide  holders, 
unless  section  888  strictly  complied  with :  86  Ga.  125. 

§2792.    (1974.)   Lien  of  laborers,   general.     Laborers   shall   have   aApct|21873' 
general  lien  upon  the  property  of  their  employers,  liable  to  levy  and^2808' 
sale,  for  their  labor,  which  is  hereby  declared  to  be  superior  to  all 
other  liens,  except  liens  for  taxes,  the  special  liens  of  landlords  on 
yearly  crops,  and  such  other  liens  as  are  declared  by  law  to  be  supe- 
rior to  them. 

See  notes  to  section  2793. 

Must  assert  and  enforce  lien  as  provided  by  law,  although  cannot  specify  all 
property.  Need  not  do  impossible  thing.  May  enforce  lien  on  personalty  in 
one  action  and  on  realty  in  another :  68  Ga.  269. 

Take  precedence  of  mortgages  and  other  liens  not  specially  excepted,  though 
holders  bona  fide  and  without  notice :  69  Ga.  65. 

Laborer's  liens  foreclosed  after  sale  under  mortgage  foreclosure,  cannot 
take  the  fund :  72  Ga.  767. 

Clerk  in  store  not  "laborer"  :  73  Ga.  233,  273;  see  also  49  Ga.  511 ;  63/172; 
68/659 ;  25/571 ;  51/576. 

Summary  statutory  remedies,  strictly  construed :  73  Ga.  233 ;  see  also  45 
Ga.  161  ;  60/104 ;  66/732. 

Where  affidavits  sufficiently  show  that  labor  done  by  affiants :  76  Ga.  752. 

No  lien  against  property  of  one  who  acted  as  agent  in  procuring  services  of 
laborer  and  had  no  interest  in  same  :  80  Ga.  707. 

Laborer's  lien  on  realty  not  foreclosed  by  affidavit,  but,  after  recording,  by 
suit.     Superior  to  mortgage,  though  antedates  contract  for  labor:  84  Ga.  570. 

Laborer's  lien  not  defeated  by  giving  him  negotiable  draft  which  he  nego- 
tiates, when :  91  Ga.  651. 
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Actsa873,        §2793.    (1975.)    Special  lien  of  laborers.     Laborers  shall  also  have  a 
$2808.         special  lien  on  the  products  of  their  labor,  superior  to  all  other  liens, 

except  liens  for  taxes,  and  special  liens  of  landlords  on  yearly  crops, 

to  which  they  shall  be  inferior. 

Affidavit,  excuse  that  no  demand  on  employer  was  made  because  of  his  ab- 
sence, sufficient:  64  Ga.  438.  Must  aver  and  show  that  contract  of  labor  has 
been  finished  :  63  Ga.  161 ;  62/312  ;  61/211 ;  60/440.  What  allegation  sufficient: 
64  Ga.  438.  And  demand  made  :  61  Ga.  211.  Must  aver  demand  and  refusal : 
47  Ga.  287;  61/211. 

Claim  case,  where  weight  of  evidence  was  in  favor  of  laborer:  48  Ga.  413. 

Clerk,  also  bartender,  is  entitled  to  this  lien  :  63  Ga.  172  ;  51/576  ;  25/571. 

Contractor  has  laborer's  lien  only  when  he  has  performed  the  manual  labor: 
55  Ga.  233. 

Employer's  interest  only  is  covered  by  the  lien,  case  of  lessee:  46  Ga.  112. 

Foreclosure  proceedings  must  show  the  work  finished  :  63  Ga.  161 ;  62/312 ; 
61/211 ;  60/439.    On  real  estate,  must  be  under  section  2804  of  Code :  65  Ga.  123. 

Laborer,  meaning  of  the  word  :  49  Ga.  506-511.  Has  no  lien  for  work  done 
by  third  person  :  53  Ga.  39.  Mechanic's  lien  does  not  attach  in  favor  of  a 
laborer  hired  by  a  third  person  to  do  the  work :  52  Ga.  374.  Only  the  manual 
laborer,  doing  the  work,  has  lien  :  45  Ga.  561,  564. 

Mechanic,  also  a  laborer,  performing  manual  work,  has  this  lien :  55  Ga.  234. 

Mortgage  made  before  passage  of  lien  law,  superior  to  the  lien :  43  Ga.  11. 

Note  of  third  person  taken  for  work,  lien  lost:  53  Ga.  417. 

Overseers  not  entitled  to:  44  Ga.  308. 

Set-off,  laborer's  note  bought  up  by  employer  cannot  be  set  off  against  lien: 
57  Ga.  263  ;  21/43. 

Venue,  foreclosure  may  be  in  county  where  employer  lives  or  has  property: 
52  Ga.  79.  Process  returnable  to  county  of  his  residence  only,  under  Act  of 
March  16th,  1870:  52-Ga.  79. 

Affidavit  should  state  for  labor  done  by  person  claiming  lien :  54  Ga.  571 ; 
66/732.  Affidavit  here  properly  set  up  general  and  special  laborer's  lien:  76 
Ga.  832.  Affidavit  perhaps  amendable  to  set  out  general  as  well  as  special 
lien  :  84  Ga.  574. 

Cropper  can  foreclose  laborer's  lien  on  crop,  after  rent  and  advances  paid: 
86  Ga.  215. 

Lien,  laborers  do  not  have  special  lien  on  property  on  which  they  work:  80 
Ga.  709.     Applies  to  product  of  his  labor,  not  to  other  property :  84  Ga.  574. 
May  be  enforced  by  widow,  for  labor  of  her  minor  children :  86  Ga.  215. 
•    Trust  estate  generally  is  subject  to  lien  of  laborer :  73  Ga.  273. 

Acts  1873,  §2794.  (1976.)  Rank  of  laborers'1  liens,  and  how  they  arise.  Liens  of 
laborers  shall  arise  upon  the  completion  of  their  contract  of  labor, 
but  shall  not  exist  against  bona  fide  purchasers  without  notice,  until 
the  same  are  reduced  to  execution  and  levied  by  an  officer,  and  such 
liens  in  conflict  with  each  other  shall  rank  according  to  date,  dating 
each  from  the  completion  of  the  contract  of  labor. 

Completion  of  contract  must  be  avei'red  and  shown :  63  Ga.  161 ;  62/312 ; 
61/211 ;  60/440.  Bona  fide  purchaser  of  property,  before  execution,  etc.,  takes 
it  free  from  lien :  54  Ga.  43 ;  52/658 ;  46/623 ;  32/192.  Dates  from  completion  of 
contract:  60  Ga.  440;  47/415;  43/11. 

Must  be  foreclosed  as  provided  by  law,  and,  as  to  realty,  recorded ;  if  claim 
merely  sued  to  judgment,  ranks  with  other  judgments  according  to  date:  68 
Ga.  269. 
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Takes  precedence  of  mortgages,  and  other  liens  not  specially  excepted, 
though  holders  bona  fide  and  without  notice :  69  Ga.  65. 

Demurrer  sustained  where  declaration  shows  defendant  not  party  to  con- 
tract of  lease  on  which  lien  founded :  80  Ga.  707. 

Bona  fide  sale  of  personalty  before  levy,  though  not  in  writing,  superior  to 
laborer's  general  lien  :  84  Ga.  641. 

§2795.    (1977.)    Landlord's  lien.      Landlords  shall  have  a  special  Actf31873' 
lien  for  rent  on  crops  made  on  land  rented  from  them,  superior  to  all  \lfg,v'  %• 
other  liens  except  liens  for  taxes,  to  which  they  shall  be  inferior,  and$3125- 
shall  also  have  a  general  lien  on  the  property  of  the  debtor,   liable 
to  levy  and  sale,  and  such  general  lien  shall  date  from  the  time  of 
the  levy  of  a  distress  warrant  to  enforce  the  same. 

See  notes  to  section  3125. 

Verbal  contract  for  lien  of  landlord  with  tenant  in  1870  did  not  give  him 
precedence:  55  Ga.  94-97.  Superior  claim  on  crop  to  agreement  between 
tenant  and  one  cultivating  with  him :  64  Ga.  482.  Section  cited ;  has  special 
lien  for  rent  of  the  land  that  made  the  crop,  but  general  for  other  rent :  57  Ga. 
406.  As  to  special  and  general  lien  of  landlord,  former  dates  from  maturity  of 
the  crop,  and  latter  from  levy  of  distress  warrant :  63  Ga.  282-286.  Words 
"sell,  mortgage  and  convey"  sufficient,  when  so  intended,  to  create  a  lien 
under  this  section  :  39  Ga.  4.  Lien  of,  does  not  attach  as  against  purchaser,  ex- 
cept on  crop  made  on  premises,  until  issue  of  distress  warrant :  50  Ga.  213. 
Prior  to  1873  landlord  had  no  lien,  except  by  contract  on  crop,  until  distress 
warrant  levied :  50  Ga.  590.  Dates  from  maturity  of  the  crop  and  superior  to 
all  other  liens  except  taxes :  59  Ga.  302-306.  Section  cited  :  59  Ga.  877.  Where 
landlord  could  bring  a  distress  warrant  against  tenant,  although  he  had  trans- 
ferred the  rent  note:  61  Ga.  103.  To  entitle  to  this  lien,  must  show  the  crop 
attempted  to  be  subjected  was  raised  on  landlord's  land:  55  Ga.  322.  No  de- 
mand necessary  to  distrain  for  rent,  except  in  case  of  special  lien  of  rent  on 
crop  made  on  land  :  55  Ga.  655  ;  57/31.  Defective  affidavit  in  not  alleging,  suf- 
ficient :  59  Ga.  799  ;  48/406-408.     Affidavit  for  merchant's  lien  :  49  Ga.  299. 

One  who  rented  interest  in  lands  to  cotenant  in  common,  had  no  lien  supe- 
rior to  title  of  one  holding  under  mortgage  sale  of  cotenant's  interest :  69  Ga. 
741. 

Cited,  as  to  distress  warrant:  72  Ga.  37. 

Where  levy  of  distress  warrant  antedated  completion  of  labor  for  which 
lien  was  claimed,  rent  debt  took  precedence :  74  Ga.  592. 

Demand  and  refusal  necessary  in  foreclosure  of  special  lien  ;  aliter,  in  fore- 
closure of  general  lien  :  75  Ga.  140. 

Where  proceeding  was  to  foreclose  general,  not  special,  lien  :  75  Ga.  141. 

Where  landlord's  right  to  rent  may  be  either  general  or  special  lien,  he  has 
option  of  enforcing  either:  75  Ga.  141. 

Delivery  of  cotton  to  landlord  in  payment  of  rent  so  payable,  passes  title  to 
landlord:  75  Ga.  228.     Discharged  from  judgment  against  tenant:  79  Ga.  523. 

Distress  warrant  in  December,  under  special  crop  lien,  took  precedence  to 
attachment  levied  in  September,  etc. :  75  Ga.  706. 

Judgment  on  forthcoming  bond,  takes  money  paid  by  surety,  in  preference 
to  his  intermediate  distress  warrant:  77  Ga.  57. 

Affidavit  here  sufficiently  full  to  authorize  enforcement  of  lien  by  distress 
warrant:  77  Ga.  79. 

Landlord's  special  lien  prevails  over  mala  fide  purchase  made  to  defeat  it: 
78  Ga.  20. 
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Landlord's  special  lien  on  crop  for  rent  is  to  be  enforced  by  distress  warrant 
under  section  4818,  not  by  section  2816.  Rent  must  be  due,  but  demand  not 
prerequisite.  The  lien  is  superior  to  all  liens  except  taxes,  including  costs  due 
to  plaintiff  in  common-law  judgment :  79  Ga.  394. 

Bona  fide  purchaser  without  notice  protected  against  lien  for  rent :  80  Ga. 
397. 

Affidavit  for  distress  warrant  to  enforce  general  lien  for  rent,  amendable : 
82  Ga.  409.  To  enforce  special  lien,  amendable,  and  should  show  what  facts :  93 
Ga.  706. 

Rent,  whether  resting  on  general  or  special  lien,  collectible  by  distress  war- 
rant :  83  Ga.  402. 

Attaches  to  whole  of  crop,  not  to  part  only :  84  Ga.  479. 

Landlord,  retaining  title  to  crop,  not  entitled  to  trover  against  tenant,  when  : 
84  Ga.  508. 

Personalty  exempted,  not  subject  to  distress  warrant:  85  Ga.  583. 

As  to  landlord's  lien  on  crops  of  subtenant,  who  has  subrented  without  his 
consent:  93  Ga.  282. 

$3125.  §2796.  Rank  of  such  lien.      Such  general  lien  of  landlord  shall  be 

inferior  to  liens  for  taxes  and  the  general  and  special  lien  of  laborers, 
but  shall  rank  with  other  liens,  and  with  each  other  according  to 
date,  the  date  being  from  the  time  of  levying  a  distress  warrant. 
The  special  liens  of  landlords  for  rent  shall  date  from  the  maturity 
of  the  crops  on  the  lands  rented,  unless  otherwise  agreed  on,  but 
shall- not  be  enforced  by  distress  warrant  until  said  rent  is  due,  un- 
less the  tenant  is  removing  his  property,  or  when  other  legal  process 
is  being  enforced  against  said  crops,  when  the  landlord  may,  as  pro- 
vided elsewhere  in  this  Code,  enforce  said  liens,  both  general  and 
special. 

Superior  to  all  liens  except  taxes,  including  costs  due  plaintiff  in  common- 
law  judgment:  79  Ga.  394. 

See  notes  to  sections  2795  and  3125. 

$$3124,4818.  §2797.  Foreclosed  by  distress  warrant.  Landlord's  special  liens  for 
rent  shall  be  enforced  by  distress  warrant  in  the  same  manner  as 
the  general  liens  for  rent  are  enforced,  and  no  further  allegations 
in  the  affidavit  to  procure  a  distress  warrant  to  enforce  a  special  lien 
for  rent  shall  be  necessary  than  is  necessary  to  enforce  the  land- 
lord's general  lien  for  rent. 

Cited,  demand  unnecessary:  83 Ga.  403. 

Affidavit  for  distress  warrant  to  enforce  special  lien,  amendable,  and  should 
show  what  facts  :  93  Ga.  706. 

Acts  1882-3,  §2798.  Transferees  of  liens.  Whenever  any  contract  for  rent  is 
evidenced  by  writing  and  is  transferred  by  written  assignment 
before  the  maturity  of  the  crops  on  the  lands  rented,  the  special 
lien  in  favor  of  landlords  shall,  on  the  maturity  of  the  crops,  arise 
in  favor  of  the  transferee  of  such  rent  contract  in  the  same  manner 
as  it  would  have  done  in  favor  of  the  landlord  had  no  transfer 
been  made. 
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May  be  transferred  as  collateral :  81  Ga.  54. 

As  to  rights  of  assignee  of  non-negotiable  rent  notes  of  subtenant  forced 
to  pay  rent  to  landlord :  93  Ga.^e82.  Defendant  could  not  deny  execution  of 
rent  note  as  against  transferee  proceeding  under  this  section,  who  bought  be- 
fore crop  matured,  after  inquiry  of  defendant,  when  :  93  Ga.  706. 

§2799.  Foreclosure.  The  special  lien  provided  for  in  the  foregoing 
section  may  be  foreclosed  by  the  transferee  in  his  own  name.  The 
affidavit  of  foreclosure  shall  contain  a  recital  of  the  fact  of  transfer 
and  such  other  allegations  as  are  necessary  in  the  foreclosure  of 
special  liens  by  landlords. 

§2800.   (1978.)  Liens  for  supplies,  etc.,  furnished.     Landlords  fur-jjjjjjyj88, 
nishing  supplies,  money,  horses,  mules,  asses,  oxen,  farming  utensils  p- 18- 
of  necessity,  to  make  crops,  shall  have  the  right  to  secure  themselves 
from  the  crops  of  the  year  in  which  such  things  are  done  or  fur- 
nished, upon  such  terms  as  may  be  agreed  upon  by  the  parties,  with 
the  following  conditions: 

Factor's  lien  before  the  Act  of  1874,  mode  of  foreclosure:  45  Ga.  113. 
Factor's  crop  lien  had  precedence  of  general  judgment:  60  Ga.  478.  Lien  for 
fertilizers  may  be  created  before  the  crop  is  planted  :  59  Ga.  773.  When  a  fac- 
tor's lien  for  provisions  and  manures  to  make  the  crop  is  superior  to  a  judg- 
ment: 54  Ga.  306,307.  Affidavit  for  merchant's  or  factor's  lien,  what  must 
allege,  and  foreclosed  in  one  year  from  time  when  due:  49  Ga.  299;  58/411. 
Foreclosure  of  crop  lien  by  factor  under  this  section :  55  Ga.  58.  Affidavit 
should  have  alleged,  to  support  a  factor's  lien  on  the  first  of  January,  1874,  that 
it  was  in  writing :  56  Ga.  289. 

The  landlord  must  himself  furnish  the  supplies,  not  be  mere  surety:  61  Ga. 
579. 

Affidavit  to  foreclose  sufficient  here,  and  not  necessary  to  set  out  the  crop: 
72  Ga.  804. 

Supplies  furnished  planter  to  make  crop  are  in  nature  of  purchase-money, 
and  material  furnished  therefor,  homestead  in  crops  liable :  69  Ga.  742. 

Provision-dealers  entitled,  as  assignees  of  landlord's  lien  for  supplies,  to 
foreclose  just  as  he  could  have  done :  75  Ga.  642 ;  79/432. 

Parol  agreement  that  crop  to  remain  landlord's  until  debt  for  supplies  paid, 
not  good  against  lien  of  older  judgment :  80  Ga.  95. 

The  landlord  must  furnish  the  articles  as  landlord :  83  Ga.  143. 

Agent  of  guano-dealer  had  no  lien  here:  83  Ga.  143. 

Purchase  price  of  property  consumed  in  use,  such  as  corn,  fodder,  etc.,  not 
rent  and  not  collectible  by  distress.  Evidence  not  separating  such  from  rent 
proper,  nonsuit  in  toto  granted  :  83  Ga.  750. 

Judgment  levied  on  matured  crop,  takes  precedence  of  unrecorded  bill  of 
sale  to  growing  crop,  given  to  secure  debt  for  supplies :  86  Ga.  360. 

Board  furnished  tenant,  may  be  supplies  for  which  landlord  may  have  lien 
on  crops.  Itemized  account  of  supplies  furnished,  need  not  be  attached,  in 
foreclosure  of  landlord's  lien:  86  Ga.  616. 

Landlord  being  surety  only  for  supplies  furnished  tenant,  has  no  lien  there- 
for, though  pays  note :  86  Ga.  792. 

Crop  raised  by  firm  which  had  succeeded  original  tenant,  not  liable  for  his 
board,  unless  specially  agreed:  88  Ga.  314. 

Landlord's  lien  under  this  section  foreclosed  under  section  2816,  not  by  dis- 
tress warrant:  90  Ga.  590. 


"V'* 
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A  contract  lien  executed  and  assigned  after  supplies  furnished  by  assignee, 
invalid.  Aliter,  if  executed  before  but  assigned  after ;  the  contract  though 
drawn  up  is  not  executed  until  signed :  94  Ga.  620. 

1.  The  liens  provided  for  in  this  section  shall  arise  by  operation 
of  law  from  the  relation  of  landlord  and  tenant,  as  well  as  by 
special  contract  in  writing,  whenever  the  landlord  shall  furnish  the 
articles  enumerated  in  said  section,  or  any  one  of  them,  to  the 
tenant,  for  the  purpose  therein  named.  Said  liens  may  be  enforced 
in  the  manner  provided  in  section  2816  of  this  Code. 

As  to  a  factor  and  planter  under  Act  of  1866,  need  not  be  in  writing: 
38  Ga.  113. 

Acts 1890-1,      2.    Whenever    said  liens  may  be  created  by   special  contract  in 
1895, p.26.    writing,  as  now  provided  by  law,  the  same  shall  be  assignable  by  the 
landlord,  and  may  be  enforced  by  the  assignees  in  the  manner  pro- 
vided for  the  enforcement  of  such  liens  by  landlords. 

Assignment  on  day  contract  made  and  before  supplies  furnished,  good  here: 
75  Ga.  642. 

Lien  assigned  and  foreclosed  by  assignee,  claimant  under  defendant  cannot 
set  up  that  original  contract  was  usurious  sale  and  not  rent,  when :  75  Ga.  642. 

3.  They  shall  only  exist  as  liens  on  the  crops  of  the  year  in  which 
they, are  made,  and  maybe  foreclosed  before  the  debt  is  due  if  the 
tenant  is  removing  or  seeking  to  remove  his  crops  from  the  premises, 
or  when  other  legal  process,  not  in  favor  of  the  landlord  nor  con- 
trolled by  him  nor  levied  at  his  instance  or  procurement,  is  being 
enforced  against  said  crops. 

Tenant  removing  crops  from  premises  without  landlord's  consent,  no  mat- 
ter for  what  purpose,  subject  to  distress  immediately :  84  Ga.  479  ;  86/616. 

4.  Every  person  giving  a  lien  under  this  section,  having  pre- 
viously given  a  lien  or  liens  under  it  or  any  other  lien,  shall,  when 
giving  a  new  lien  under  this  section,  on  the  same  property  to  another 
person,  inform  such  person,  if  interrogated,  as  to  the  facts  of  the 
amount  of  such  lien  or  liens  and  to  whom  given. 

5.  Such  person  giving  false  information  as  to  the  facts  aforesaid 
shall  be  deemed  a  common  cheat  and  swindler. 

The  liens  under  this  section  on  crops  by  landlords,  attach  from  date  of 
agreement,  and  oldest  is  of  highest  dignity:  39  Ga.  14.  Where  factor's  lien  in 
distribution  of  assets  not  entitled  to  priority  of  payment  out  of  proceeds  of 
crop :  44  Ga.  308.  Factor's  lien  on  growing  crop  for  advances,  in  nature  of 
purchase-money,  and  superior  to  homestead:  44  Ga.  600.  Factor's  crop  lien 
superior  to  general  judgment:  60  Ga.  478 ;  54/306.  Factor's,  also  warehouse- 
man's liens  on  cotton  stored  for  advances,  superior  to  that  of  landlord's  for 
rent  or  of  merchant  for  fertilizers :  52  Ga.  656.  Receiver  appointed  to  distrib- 
ute crop  between  landlord  and  laborer  and  merchant  or  factor's  lien  which 
was  not  in  writing:  54  Ga.  102,  103.  When  factor  and  warehouseman  entitled 
to  their  advances  as  against  a  purchaser:  54  Ga.  103. 
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6.  The  liens  created  under  this  section  are  hereby  declared  to  be 
superior  in  rank  to  other  liens,  except  liens  for  taxes,  the  general  and 
special  liens  of  laborers,  and  the  special  liens  of  landlords,  to  which 
they  shall  be  inferior  and  shall,  as  between  themselves  and  other  liens 
not  herein  excepted,  rank  according  to  date. 

General  Note  on  Sections  2799  and  2800.- — Under  Act  of  1870  sheriff 
can  levy  an  execution  from  justice's  court  for  amount  under  $100  to  enforce 
factor's  lien :  43  Ga.  360.  Factor's  lien  cannot  include  a  lien  for  attorney's 
fees:  49  Ga.  604.  Landlord  must  actually  furnish  the  tenant  himself,  to 
have  the  lien :  61  Ga.  579.  Advance  of  money  and  not  of  supplies  gives  no 
lien.  Affidavit  for  foreclosure  made  before  whom:  45  Ga.  113-115.  "Where 
the  husband  could  not  bind  crop  of  wife  by  factor's  lien:  46  Ga.  473.  Mer- 
chants and  factors  did  not  have,  under  Act  of  1860,  alien  for  money  advanced : 
47  Ga.  617.  When  a  homestead  could  not  exclude  a  factor's  lien  oh  the  crop 
when  it  was  taken  :  47  Ga.  625.  Trustees  cannot  create  a  crop  lien  on  the  prop- 
erty of  their  cestui  que  trust:  56  Ga.  309,  310.  Cotton  delivered  on  factor's 
drays,  their  lien  for  advances  attached,  superior  to  an  attachment:  56  Ga.  24. 
When  factor  cannot  appropriate  cotton  in  his  hands  for  his  advances,  exclud- 
ing landlord's  rights:  55  Ga.  21.  Personal  security  on  note  by  factor  for 
supplies  furnished  does  not  waive  his  lien :  55  Ga.  56.  When  contesting  exe- 
cution on  foreclosure  of  factor's  lien,  forthcoming  bond  unnecessary,  unless 
to  replevy:  52  Ga.  396.  •  Execution  of  factor's  lien  for  fertilizers,  overthrown 
by  affidavit  of  illegality :  49  Ga.  620.  Affidavit  by  factor  made  to  enforce  his 
lien  in  twelve  months  after  qualification  of  representative  of  debtor's  estate: 
49  Ga.  594,  Landlord's  lien  on  crop  for  rent,  being  in  the  nature  of  purchase- 
money,  is  superior  to  homestead  on  the  crop :  43  Ga.  339.  Owner  of  land 
furnishing  cropper  with  supplies  to  make  crop,  has  superior  rights  to  all  subse- 
quent purchasers  or  mortgagees :  46  Ga.  583.  Landlord's  lien  on  crop  under 
Act  of  1866  should  be  evidenced  by  writing,  and  a  note  was  not  of  itself 
sufficient:  37  Ga.  640-642.  Landlord's  lien  for  rent  due,  except  on  crop  on 
premises,  does  not  attach  against  purchaser  until  distress  warrant  issued:  50 
Ga.  213.  Erroneous  judgment  nunc  pro  tunc  on  foreclosure  of  crop  lien : 
55  Ga.  647-650. 

§2801.    (1979.)  Liens  of  mechanics,  etc. 

1.  All  mechanics  of  every  sort,  who  have  taken  no  personal  se- Apct|41873, 
curity  therefor,  shall,  for  work  done  and  material  furnished  inJH'],;!*; 
building,  repairing  or  improving  any  real  estate  of  their  emploj^ers;  §2807- 

all  contractors,  material-men,  and  persons  furnishing  material  for   &        '/ 
the  improvement  of  real  estate;  all  contractors  for  building  facto-  &/}-.4tj^' 

ries,  furnishing  material  for  the  same,  or  furnishing  machinery  for 
the  same;  and  all  machinists  and  manufacturers  of  machinery,  in- 
cluding corporations  engaged  in  such  business,  who  may  furnish  or 
put  up  in  any  county  of  this  State  any  steam-mill  or  other  ma- 
chinery, or  who  may  repair  the  same;  and  all  contractors  to  build 
railroads,  shall  each  have  a  special  lien  on  such  real  estate,  factories 
or  railroads. 

2.  When  work  done  or  material  furnished  for  the  improvement  of 
real  estate  is  done  or  may  be  furnished  upon  the  employment  of  a  con- 
tractor or  some  other  person  than  the  owner,  then,  and  in  that  case, 
the  lien  given  by  this  section  shall  attach  upon  the  real  estate  im- 
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proved,  as  against  such  true  owner,  for  the  amount  of  the  work 
done  or  material  furnished  for  the  improvement  of  said  real  estate, 
upon  written  notice  given  to  him  of  the  amount  of  work  done  or 
material  furnished;  said  notice  to  be  given  within  thirty  days  of 
the  completion  of  the  work  or  the  furnishing  of  the  material. 
^ctf7*895'  3.  Said  lien  shall  attach  upon  said  real  estate,  as  against  the 
owner  thereof,  to  the  extent  of  no  more  than  twenty-five  per  cent. 

*Jb     ^H   %n°^  ^e  contract  price  agreed  to  be  paid  by  such  owner  to  such  con- 

I  I         tractor  or  other  person  than  the  owner. 

4.  Such  real  estate  shall  be  discharged  from  such  lien  when  it 
shall  appear  that  such  owner  or  his  successor  in  estate  has  paid  out 
/an       said  twenty-five  per  cent,  pro  rata,  to  the  persons  entitled  to  such 
e>  liens  as  provided  in  the  above  section;  but  no  person  shall  be  so  en- 
titled who  has  not  given  the  written  uotice  as  above  provided,  and 
who  has  not  duly  recorded  his  claim  of  lien  as  required  by  law. 

Where  subcontractors  had  no  lien  on  property  of  the  owner  who  had  settled 
with  contractor :  58  Ga.  292.  Machinist  and  manufacturer  of  machinery,  no 
lien  on  land  for  machinery,  unless  machinery  attached  to  it:  59  Ga.  537,  538. 
Proceeding  to  enforce  this  lien  can  be  converted  into  suit  to  recover  price  of 
work:  30  Ga.  444.  It  was  held  mechanic's  lien  claimed  against  one  under 
bond  for  title,  did  not  bind  owner:  29  Ga.  408.  Carpenter  having  a  right  to 
lien  against  one  joint  owner  asserted  against  all,  but  bound  only  that  one: 
19  Ga.  591.  Corporation  entitled  to  machinist's  lien  just  as  an  individual 
would  be:  59  Ga.  653.  Action  as  partners  and  contractors,  cannot  recover  a 
lien  as  mechanics,  but  may  amend,  and  jury  determines  whether  they  are 
mechanics:  56  Ga.  68.  "When  mechanic's  lien  attaches,  even  after  bankruptcy 
of  the  debtor:  56  Ga.  150-154.  Lien  on  improvements  when  completed :  61  Ga. 
644.  Machinist's  lien  enforced  by  action  as  mechanic's  lien,  and  not  sum- 
marily :  53  Ga.  433.  When  assignee  of  manufacturer  of  furniture  could  not 
enforce  lien  on  real  estate:  58  Ga.  127.  A  mechanic,  if  a  laborer,  may  be 
entitled  to  a  laborer's  lien  :  55  Ga.  234.  Mechanic's  proceedings  for  summary 
enforcing  of  lien  must  show  it  is  for  his  labor  and  material  furnished :  49  Ga. 
388.  Railroad  contractor  not  entitled  to  mechanic's  lien,  and  who  are 
mechanics:  49  Ga.  506-511.  Plasterers  are  not  entitled  to  lien  given  to  masons 
and  carpenters  under  Acts  of  1834  and  1838 :  30  Ga.  525.  Mills  furnishing  lum- 
ber must  have  contracted  as  masons  and  carpenters,  to  have  lien:  33  Ga.  96. 
Machinist's  lien  enforced  as  mechanic's  liens  are:  32  Ga.  297-299;  27/515. 
Mechanic,  a  lien  for  necessary  articles  purchased  and  furnished,  and  no  bill  of 
particulars  need  be  attached  to  affidavit:  51  Ga.  560.  Lien  of  material-man 
held  superior  to  mortgage  for  purchase-money :  61  Ga.  584.  Resort  to  equity 
by  a  brick-mason  for  improvements,  regardless  of  title  in  land,  when  law  was  as 
in  section  1959  of  Code  of  1868:  63  Ga.  645.  For  machinery  furnished  a  mill, 
how  it  was  enforced:  27  Ga.  515;  32/297.  When  mechanic's  lien  could  not  be 
invoked  to  support  title:  22  Ga.  563,  564.  When  no  lien  on  another's  land  by 
bridge-builders  for  a  corporation :  19  Ga.  427.  Property  held  by  title  bond 
was  not  subject  to  this  lien:  29  Ga.  408.  No  lien  as  against  a  mortgage 
befoi-e  passage  of  the  lien  law:  43  Ga.  9.  Only  a  lien  where  they  themselves 
perform  the  labor  or  furnished  the  material :  45  Ga.  561.  Judgment  on,  under 
Acts  of  1834-37,  when  does  not  conclude  those  claiming  adversely :  45  Ga.  74. 
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Lien  of  mechanic  is  on  improvements  and  material  furnished,  not  entire 
premises  ;  work,  etc.,  done  at  instance  of  apparent,  not  true  owner:  66  Ga.  666. 
No  lien  unless  party  a  mechanic :  66  Ga.  665. 

Georgia  courts  have  jurisdiction  to  enforce  mechanic's  lien  against  prop- 
erty of  foreign  corporation  within  the  State,  for  work  thereon :  65  Ga.  496. 

Carpenter  building  house  under  contract  may  have  either  contractor's  or 
mechanic's  lien :  72  Ga.  38. 

Citizen  of  another  State,  doing  work  or  furnishing  material  in  Georgia,  has 
this  lien ;  and  it  matters  not  that  contract  was  made  in  another  State :  71 
Ga.  628. 

This  section  being  in  derogation  of  common  law,  strictly  construed:  72 
Ga.  187. 

Notice  to  priest  who  employed  contractor  to  build  church,  insufficient,  title 
to  lot  being  in  bishop.     Is  notice  to  agent  of  owner  sufficient?  72  Ga.  187. 

Notice  to  agent  of  true  owner,  not  sufficient :  84  Ga.  311. 

Contractor's  or  laborer's  lien  on  realty  of  deceased  person,  being  in  nature 
of  purchase-money,  is  superior  to  widow's  claim  on  account  of  trust  funds : 
74  Ga.  68. 

Lien  of  mechanic  is  not  charge  as  against  prior  incumbrances  put  upon 
property  by  previous  owner,  and  duly  recorded :  80  Ga.  56. 

Defendant,  in  foreclosure  of  material-man's  lien,  cannot  defeat  by  showing 
title  to  land  in  third  person :  85  Ga.  109. 

Material-man  does  not  waive  lien  by  taking  personal  or  other  security :  85 
Ga.  109. 

Contractor  abandoning  uncompleted  contract  for  fear  of  not  receiving  pay, 
entitled  to  no  lien  for  work  actually  done :  87  Ga.  34. 

Upon  foreclosure  of  material-man's  lien  against  college  association,  not  in- 
corporated, amendment  properly  allowed,  making  trustees,  holding  title,  par- 
ties :  85  Ga.  587. 

Lien  of  railroad  contractor  is  on  whole  road,  not  on  part  he  builds.  Ver- 
dict allowing  lien  on  part  of  road,  void  so  far  as  lien  is  concerned  :  87  Ga.  241. 

Lien  allowed  by  this  section  does  not  extend  to  subcontractors :  89  Ga.  158. 

Sawmills,  whether  fixtures  or  not,  treated  as  realty,  relatively  to  liens 
under  this  section  :  91  Ga.  649. 

Furnishing  or  repairing  machinery  of  steam  sawmill  gives  lien  under  this 
section :  91  Ga.  657. 

True  owner  of  land  not  liable  to  one  who  built  house  on  land  under  em- 
ployment of  contractor  here  :  91  Ga.  759. 

Railroad  contractor  has  no  equity  as  against  lien  of  mortgage  on  railroad, 
duly  recorded,  etc. :  92  Ga.  249. 

Furnishing  scenery  and  stage  outfit  gives  lien  on  opera-house :  94  Ga.  100. 

Action  against  railroad  to  enforce  lien  for  material  sold  to  contractor,  not 
amendable  so  as  to  charge  company  as  debtor ;  new  and  distinct  cause  of  ac- 
tion :  94  Ga.  668. 

§2802.    Twenty-jive  'per  cent,  retained  by  contractor.     Every  person,  Actsi8»o-i, 
firm  or  corporation  that  gives  out  to  contract  the  building  or  con- 
structing of  any  house,  store,  mill,  railroad  or  other  structure  of      l 
like  nature,  shall  retain  twenty-five  per  cent,  of  the  contract  price     j/^.  77 
thereof  until  the  contractor  shall  submit  to  such  person,  firm  or  cor- 
poration  an  affidavit  that  all  debts  incurred  for  material  and  labor 
in  building  or  constructing  such  house,  store,  mill,  railroad,  or  other 
structure  of  like  nature,  have  been  paid,  or  that  the  persons  to  whom 
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such  debts  for  material  and  labor  are  owed  have  consented  to  the 
payment  of  said  twenty-five  per  cent. 

Kequires  twenty-five  per  cent,  of  contract  price  withheld  from  contractor 
by  owner,  but  not  twenty-five  per  cent,  of  all  earnings  for  building  work:  89 
Ga.  356. 

§2803.  Failure  to  retain  twenty-Jive  per  cent.  And  any  person,  firm 
or  corporation  that  shall  pay  over  to  a  contractor  the  said  twenty- 
five  per  cent,  of  the  contract  price  of  said  house,  store,  mill,  rail- 
road or  other  structure  of  like  nature,  without  requiring  the  affidavit 
as  aforesaid,  shall  be  liable  to  the  extent  of  twenty-five  per  cent,  of 
said  contract  price  to  any  material-man  or  laborer  for  material 
furnished  or  work  for  said  contractor  in  building  or  constructing 
said  house,  store,  mill,  railroad,  or  other  structure  of  like  nature. 
But  nothing  in  this  section  shall  be  construed  to  impair  any  rights 
now  given  by  law  to  material-men  and  laborers. 

$2815.  §2804.    (1980.)   Mechanics' liens,  how  declared  and  created.     To  make 

good  the  liens  specified  in  section  2801,  they  must  be  created  and 
declared  in  accordance  with  the  following  provisions,  and  on  failure 
of  either  the  lien  shall  cease,  viz.: 

Enforcement  of  mechanic's  lien  under  section  1969  of  Code  of  1868,  where 
papers  were  lost  and  established  :  56  Ga.  592-594.  Machinist's  liens  enforced  as 
mechanic's  liens :  53  Ga.  433, 434.  Action  brought  as  contractors  and  partners, 
cannot  recover  as  mechanics,  but  may  amend  :  56  Ga.  68. 

Eeferred  to  as  to  laborer's  lien :  68  Ga.  271. 

Laborer's  lien  as  against  real  estate  must  be  foreclosed  as  here  provided ; 
pleading,  verdict,  judgment  and  execution  must  set  forth  the  lien  :  65  Ga.  123. 

Statute  creating  material-man's  lien  contemplates  but  a  single  lien  as  to 
each  transaction ;  hence  claim  cannot  be  enforced  after  being  divided  up  so 
as  to  come  within  justice  court  jurisdiction.  Doubtful  whether  lien  on  realty 
enforceable  by  suit  in  justice  court :  73  Ga.  241. 

Material-man  foreclosing  on  realty  should  have  sued  contractor  as  well  as 
owner  :  73  Ga.  322 ;  see  also  92  Ga.  499. 

Action  to  enforce  mechanic's  lien  on  realty  is  not  case  respecting  title  to 
land  :  82  Ga.  406.     Citing  45  Ga.  74  ;  62/521 ;  70/642 ;  21/161. 

Laborer's  lien  on  realty  not  foreclosed  by  affidavit  but,  after  recording,  by 
suit :  84  Ga.  570. 

1.  A  substantial  compliance  by  the  party  claiming  the  lien  with 
his  contract  for  building,  repairing,  or  improving,  or  for  materials 
or  machinery  put  up  or  furnished,  as  set  forth  in  said  section. 
Acts^i874,  2.  The  recording  of  his  claim  of  lien  within  three  months  after 
the  completion  of  the  work,  or  within  three  months  after  such 
material  or  machinery  is  furnished,  in  the  office  of  the  clerk  of 
the  superior  court,  in  the  county  where  such  property  is  situated, 
which  claim  shall  be  in  substance  as  follows:  "A.  B.,  a  mechanic, 
contractor,  material-man,  machinist,  manufacturer,  or  other  per- 
son (as  the  case  may  be),  claims  a  lien  on  the  house,  factory, 
steam-mill-,   machinery   or   railroad    (as    the    case   may    be),    and 
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the  premises  or  real  estate  on  which  it  is  erected  or  built,  of 
CD.  (describing  the  houses,  premises,  real  estate  or  railroad),  for 
building,  repairing,  improving  or  furnishing  material  (or  whatever 
the  claim  may  be)." 

Memorandum  on  account  on  application  for  mechanic's  lien  not  recorded 
with  it  is  not  evidence:  56  Ga.  379.  Manufacturer  of  furniture  having  no  lien 
recorded,  but  his  assignee  doing  so  does  not  thereby  get  a  lien,  and  judgment 
set  aside:  58  Ga.  127.  As  to  record  where  part  is  in  an  account  and  part  is  an 
accepted  draft:  59  Ga.  653-659. 

Contractor  almost  completing  work  on  realty  before  death  of  owner  and 
completing  shortly  afterward  by  agreement  with  administrator,  may  record 
lien,  notwithstanding  such  death:  74  Ga.  68. 

Not  necessary  that  claim  of  lien,  filed  by  material-man,  should  allege  com- 
pletion of  contract :  85  Ga.  109. 

Machinist's  lien  must  be  claimed  and  recorded  within  three  months,  though 
premises,  etc.,  have  been  put  in  hands  of  receiver:  91  Ga.  657. 

3.  The  commencement  of  an  action  for  the  recovery  of  the  amount 
of  his  claim  within  twelve  months  from  the  time  the  same  shall 
become  due. 

When  sale  of  property  discharged  it  from  the  lien,  although  a  suit  was 
pending:  51  Ga.  161-164.  A  suit  to  enforce  a  mechanic's  lien  when  the  twelve 
months  had  elapsed,  converted  into  a  regular  suit  to  recover  price  of  the 
work:  30  Ga.  444.  May  obtain  a  judgment  allowing  the  lien  and  a  general 
judgment  on  all  debtor's  property :  51  Ga.  614.  Bill  of  particulars  need  not 
accompany  affidavit  for  foreclosure:  51  Ga.  560-562.     See  section  2815. 

Seizure  of  railroad  by  governor,  no  excuse  for  not  suing  on  contractor's  lien 
within  twelve  months :  65  Ga.  633. 

Whether  judgment  may  be  general  in  such  an  action  :  70  Ga.  719. 

Not  foreclosed  against  owner  of  premises  without  suing  contractor  who 
bought  material.  Where  contractor  absconds,  reached  by  equity  or  attach- 
ment and  garnishment :  92  Ga.  499.     See  73  Ga.  322. 

4.  As  between  themselves,  the  liens  provided  for  in  said  section  Acts  1873, 

.  .  p-44- 

shall  rank  according  to  date,  but  all  of  the  liens  herein  mentioned 

for  repairs,  building  or  furnishing  materials,  upon  the  same  prop- 
erty, shall,  as  to  each  other,  be  of  the  same  date  when  declared 
and  recorded  within  three  months  after  the  work  is  done,  or  before 
that  time.  Said  liens  specified  in  section  2801  shall  be  inferior  to 
liens  for  taxes,  to  the  general  and  special  liens  of  laborers,  to  the 
general  lien  of  landlords  for  rent  when  reduced  to  execution  and 
levied,  to  claims  for  purchase-money  due  persons  who  have  only 
given  bonds  for  titles,  and  to  other  general  liens,  when  actual  notice 
of  such  general  lien  of  landlords  and  others  has  been  communi- 
cated before  the  work  was  done  or  materials  furnished;  but  the  said 
liens  provided  for  in  said  section  shall  be  superior  to  all  other  liens 
not  herein  excepted. 

Lien  of  material-man  superior  to  mortgage  for  purchase-money  :  61  Ga.  585. 

§2805.    (1981.)   Mechanic's  lien  on  -personalty.     All    mechanics    of  Actsi87s, 
every  sort,  for  work  done  and  material  furnished  in  manufacturing  18«4-5'  p-  43- 
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or  repairing  personal  property,  shall  have  a  special  lien  on  the  same, 
which  may  be  asserted  by  retention  of  such  property,  or  the  me- 
chanic may  surrender  such  personal  property  and  give  credit,  when 
the  same  shall  be  enforced  in  accordance  with  the  provisions  of  sec- 
tion 2816  of  this  Code,  and  shall  be  superior  to  all  liens  but  liens 
for  taxes  and  such  other  liens  as  the  mechanic  may  have  had  actual 
notice  of  before  the  work  was  done  or  material  furnished.  When 
they  surrender  possession  of  the  property  to  the  debtor,  such  me- 
chanics shall  record  their  claim  of  lien,  within  ten  days  after  such 
work  is  done  and  material  furnished,  in  the  office  of  the  clerk  of  the 
superior  court  of  the  county  where  the  owner  of  such  property  re- 
sides, which  claim  shall  be  in  substance  as  follows:  "A.  B.,  me- 
chanic, claims  a  lien  on (here  describe  the  property)  of  C.  D.,  for 

work  done  and  material  furnished  in  manufacturing  or  repairing  (as 
the  case  may  be)  the  same." 

Does  not  extend  to  mechanic's  employee:  52  Ga.  375.  Affidavit  opposing 
foreclosure  of,  must  show  that  parties  so  doing  are  creditors :  48  Ga.  576. 
Parallel  section  cited :  59  Ga.  663.  Where  sale  under  defective  affidavit  con- 
veyed no  title :  58  Ga.  186.  Where,  on  resistance  by  debtor  to  summary  ex- 
ecution by  creditor,  latter  not  entitled  to  general  judgment:  58  Ga.  73. 

Lien  of  bailee  for  labor:  See  section  2918. 

Foreclosure  necessary  before  sale  of  property,  yet  where  another  levies  on 
it,  mechanic  may  claim  :  69  Ga.  611. 

If  mechanic  permits  sheriff  to  levy  on  property  and  take  possession,  with- 
out claiming,  he  loses  lien  :  69  Ga.  611. 

Practice  where  a  plaintiff  in  fi.  fa.  desires  to  levy  on  such  property:  69 
Ga.  611. 

Actf41873,  §2806.  (1982.)  Liens  on  steamboats,  etc.  Every  officer  and  em- 
$•2787(9).  ployee,  or  guardian  of  any  employee,  on  any  steamboat  or  other 
water-craft  engaged  in  the  navigation  of  any  river  within  the  border, 
or  forming  the  boundary  of  this  State,  shall  have  a  lien  upon  the 
said  boat  or  craft,  for  any  debt,  dues,  wages,  or  demands  that  he 
may  have  against  the  owner  or  lessee  of  such  boat  or  craft,  for  per- 
sonal services  in  connection  with  the  same,  or  for  wood  or  provi- 
sions furnished  the  same;  which  lien  shall  be  superior  to  all  liens 
but  tax  liens,  and  such  other  liens  as  the  claimant  had  actual  notice 
of  before  the  debt  was  created. 

For  wood  and  provisions  while  being  navigated,  against  all  or  any  one  of  the 
boats  of  the  company,  and  dates  from  the  judgment:  30  Ga.  464,  473.  What 
the  affidavit  should  aver;  can  be  amended,  judgment  should  be  against  the 
owner  as  well  as  the  boat:  6  Ga.  159,  160.  Affidavit  stating  names  of  owners 
of  boat,  and  demand  was  made  on  them,  need  not  aver  indebtedness  in  twelve 
months,  it  otherwise  appearing:  7  Ga.  56.  Order  by  judge  to  clerk  to  issue 
execution  was  sufficient,  but  if  not,  could  be  amended :  30  Ga.  504.  Law  must 
be  strictly  complied  with  by  averments  in  petition  and  affidavit,  and  may  de- 
fend by  motion  to  quash:  1  Ga.  317.  This  lien  law  is  not  unconstitutional:  5 
Ga.  195.  Sale  of  boat  under  an  execution  properly  obtained  under  this  section 
conveys  good  title  ;  district  court  of  United  States  not  having  exclusive  juris- 


391  FOURTH  TITLE.— CHAPTER  8,  ARTICLE  1.        §§2807-2809 

Liens  other  than  mortgages ;  to  whom  granted,  etc. 

diction:  40 Ga.  177.  Order  for  seizure  and  sale  by  judge  under  this  section, 
cannot  be  carried  to  Supreme  Court :  39  Ga.  27.  Affidavit  should  state  de- 
mand made  on  the  agent  of  the  owner  or  lessee  ;  if  so,  execution  amendable : 
46  Ga.  585.  Bona  fide  purchaser  without  notice  takes  property  freed  from  an 
unforeclosed  steamboat  lien:  46  Ga.  621. 

§2807.  (1983.)  Liens  in  favor  of  planing -mills,  etc.  Proprietors  of  ^t|51#873, 
planing-mills  and  other  similar  establishments  shall  have  the  same||^87(10)» 
lien  as  provided  in  section  2805,  for  work  done  on  material  fur- 
nished by  others,  and  when  they  furnish  material  they  shall  have 
the  same  liens  provided  in  section  2801  for  material-men;  and  pro- 
prietors of  sawmills,  when  furnishing  material  for  the  improve- 
ment of  real  estate,  to  purchasers  from  them  for  that  purpose,  shall 
be  entitled  to  the  lien  provided  in  said  section  2801,  to  be  governed, 
when  the  same  are  applicable,  by  the  rules  laid  down  in  said  section 
2801. 

The  act  giving  to  carpenters  and  masons  a  lien  for  work  and  "material,  does 
not  embrace  mill-owners  furnishing  lumber:  33  Ga.  96.  Affidavit  made  by 
owner  of  steam  sawmill  must  aver  demand  made  after  debt  due :  56  Ga.  148. 

§2808.    (1984.)   Liens  of  laborers  at  steam-mills ,  etc .     Laborers  about  ^ctf51873' 
steam-mills  and  other  establishments  mentioned  in  the  preceding  $§2792, 2793. 
section,  shall  have  the  same  lien  as  is  provided  for  laborers  in  sec- 
tions 2792  and  2793. 

Lien  under  Act  of  1842  extends  only  to  the  mill  site  and  that  which  is 
necessary  to  work  it :  19  Ga.  163.  Proper  affidavit  and  proceeding  by  laborer 
under  this  section :  46  Ga.  197. 

This  section  treats  sawmills  as  personalty,  and  liens  against  such  do  not 
have  to  be  recorded  :  91  Ga.  644. 

Method  of  selling  sawmills,  etc.,  under  creditors'  bill,  there  being  liens  on 
sawmill  as  personalty,  under  sections  2808  and  2809 :  91  Ga.  644. 

§2809.   (1985.)   Liens  for  articles  furnished  to  sawmills.     All  persons  ^fs1873' 
furnishing    sawmills  with  timber,  logs,   provisions,    or    any    other 
thing  necessary  to  carry  on  the  work  of  sawmills,  shall  have  liens     fX-t^^.  I) 
on  said  mills  and  their  products,  which  shall,  as  between  themselves,   -t»  t    *y 

rank  according  to  date,  and  the  date  of  each  shall  be  from  the  time  *"■*—•— ***£y  I 
when  the  debt  was  created,  and  such  liens  shall  be  superior  to  all  ' 
liens  but  liens  for  taxes,  liens  for  labor,  as  provided  for  in  sections 
2792,  2793,  and  2808,  and  to  all  general  liens  of  which  they  have 
actual  notice  before  their  debt  was  created,  to  which  excepted  liens 
they  shall  be  inferior. 

Affidavit  should  state  that  the  steam  sawmill  is  situated  in  the  State  of 
Georgia,  and  on  whom  demand  should  be  made :  45  Ga.  159.  Construed  in 
connection  with  section  3786  of  the  Code,  and  no  one  but  the  owner,  his  agent 
or  lessee  could  create  the  lien,  which  is  to  be  prosecuted  in  one  year  after  debt 
is  due:  57  Ga.  20.  Creditors  furnishing  money  to  sawmills  have  no  lien 
therefor  under  this  section  :  60  Ga.  104.  The  extent  of  lien  a  lessee  can  create 
on  a  sawmill  was  to  the  extent  of  his  interest:  11  Ga.  45.  Proceedings  under 
this  section,  after  levy  of  execution,  must  be  returned  to  county  of  residence 
of  defendant  in  fi.  fa.:  64  Ga.  643.     On  resistance  by  debtor,  there  can  be  only 
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a  special  judgment  against  the  property,  not  a  general  judgment:  58  Ga.  73. 
Affidavit  to  foreclose  a  lien  in  behalf  of  owner  of  steam  sawmill,  must  aver 
that  demand  for  payment  was  made  after  the  debt  became  due :  56  Ga.  148. 

Foreclosure  affidavit  alleging  that  provisions,  etc.,  furnished  "to  sawmill 
of  B.,"  instead  of  "to  B.,"  good:  82  Ga.  592. 

Where  firm  was  plaintiff,  that  affiant  signed  firm  name  "by"  himself,  not 
fatal :  82  Ga.  592. 

Affidavit  need  not  set  out  fact  or  terms  of  contract  between  parties :  82 
Ga.  592. 

Not  essential  to  allege  that  "timber,  logs,  or  provisions"  were  "necessary"  ; 
aliter,  as  to  any  other  articles :  82  Ga.  592. 

One  who  furnishes  feed  for  mules  used  in  operating  sawmill,  has  lien  on 
mill  property  :  91  Ga.  643. 

Method  of  selling  sawmill,  etc.,  under  creditors'  bill,  there  being  liens  on 
sawmill  as  personalty,  under  sections  2808  and  2809:  91  Ga.  644. 

This  section  treats  sawmills  as  personalty  ;  liens  against  such  do  not  have  to 
be  recorded :  91  Ga.  644. 

No  lien  under  this  section  for  standing  timber  furnished  proprietor  of  saw- 
mill: 91  Ga.  651. 

No  lien  under  this  section  for  several  articles  here  furnished  for  sawmill: 
91  Ga.  651. 

Lien  for  oil  furnished  sawmill  for  lubricating  machinery,   etc. :  91  Ga.  651. 

Machinist  who  puts  up  or  repairs  sawmill  has  no  lien  under  this  section : 
91  Ga.  657. 

Act|51873'  §2810.  (1986.)  Liens  of  innkeepers,  etc.  Innkeepers,  boarding- 
22873' 2940' nonse  keepers,  carriers,  and  livery-stable  keepers,  shall  have  a  lien  for 
their  dues  on  the  baggage  of  their  guests,  on  the  goods  and  articles 
transported,  and  on  the  stock  placed  in  their  care  for  keeping,  which 
shall  be  superior  to  other  liens,  except  liens  for  taxes,  special  liens 
of  landlords  for  rent,  liens  of  laborers,  and  all  general  liens  of  which 
they  had  actual  notice  before  the  property  claimed  to  be  subject  to 
lien  came  into  their  control,  to  which  excepted  liens  they  shall  be 
inferior. 

Livery-stableman's  lien,  only  to  extent  of  feeding  and  caring  for  a  mule, 
takes  precedence  of  a  mortgage,  duly  recorded,  given  by  bailor :  47  Ga.  538. 
Innkeeper's  lien  on  sewing-machine  for  board  of  guests:  50  Ga.  573. 

For  notes  on  these  liens,  see  the  sections  referred  to  in  margin. 

Livery-stable  keeper's  sale  to  himself,  enforcing  lien,  without  thirty  days 
notice,  void  ;  purchaser  from  him  gets  no  title  although  he  was  owner's  agent 
to  sell :  91  Ga.  440. 

Act^884"5'  §2811.  Liens  on  get  of  stallions,  etc.  The  owner  or  keeper  of  any 
^fitsi  stallion,  jack  or  blooded  or  imported  bull  or  boar  in  this  State 
$2787(12).  8]iaii  have  a  lien  upon  the  get  thereof,  for  the  service  of  such  stal- 
lion, jack  or  blooded  or  imported  bull  or  boar,  for  the  period  of  one 
year  from  the  birth  of  such  get,  which  lien  shall  be  superior  to  all 
other  liens,  except  the  lien  for  taxes.  The  lien  herein  provided  for 
shall  not  become  operative  unless  the  same  be  recorded  in  the  office 
of  the  clerk  of  the  superior  court  of  the  county  wherein  the  owner 
of  the  mother  resides,  within  six  months  after  the  performance  of 
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the  service,  and  said  clerk  shall  keep  a  book  in  which  all  such  liens 
are  to  be  recorded,  and  said  clerk  shall  receive  twenty-five  cents 
each  for  recording  such  lien:  Provided,  said  animals  shall  be  kept 
by  the  owners  thereof  .inclosed  in  their  own  pasture  or  otherwise. 

§2812.   (1987.)  Liens   of  pawnees,  etc.     Pawnees,  factors,  bailees,  Apctf5m3' 
and  acceptors  shall  have  such  liens  as  are  in  this  Code  designated,  ^avi^ 
Such  liens  shall  be  inferior  to  liens  for  taxes,  liens  of  which  such  Hi|; 3686' 
persons  had  actual  notice  before  becoming  creditors,  special  liens  for 
rent,  liens  of  laborers,  liens  or  mortgages  duly  recorded,  judgment 
liens,  and  other  general  liens  reduced  to  execution  and  levied. 

When  factor  can  only  claim  on  cotton  to  extent  of  his  commissions :  55 
Ga.  21.  Personal  security  on  a  note  did  not  waive  the  factor's  lien  :  55  Ga.  56. 
Counter-affidavit  must  show  facts  not  known  before,  and  not  amendable :  55 
Ga.  56.  Priority  of  the  factor's  lien  over  the  older  judgment  should  be 
asserted  by  foreclosure :  60  Ga.  478.  Factor  by  agreement,  by  possession,  and 
without  notice,  had  prior  right  and  lien  on  crop  to  any  one  else:  49  Ga.  596. 
Cotton  having  reached  the  factor's  warehouse,  they  were  entitled  to  their 
lien :  59  Ga.  848. 

For  notes  on  these  liens,  see  sections  referred  to. 

§2813.  (1988.)  Liens  of  depositaries.  Depositaries  shall  have  such  ^f5*878' 
liens  as  are  prescribed  in  this  Code,  and  shall,  as  to  other  liens,  $$'2927< 2928- 
occupy  the  same  position  as  mechanics.  The  liens  mentioned  in 
this  and  the  preceding  section  shall  be  lost  by  a  surrender,  to  the 
debtor,  of  the  property  on  which  the  lien  is  claimed,  and  they  shall 
rank  with  each  other,  and  with  other  liens  not  specified  in  this  and 
the  preceding  section,  according  to  date. 

§2814.    (1989.)   Lien  of  attorneys  at  law.  A^Um' 

1.  Attorneys  at  law  shall  have  a  lien  on  all  papers  and  money  of  ^tnthsm4, 
their  clients  in  their  possession,  for  services  rendered  to  them,  and  ^ct|31880"1' 
may  retain  such  papers  until  said  claims  are  satisfied,  and  may  ap- 
ply such  money  to  the  satisfaction  of  said  claims. 

2.  Upon  suits,  judgments  and  decrees  for  money,  they  shall  have 
a  lien  superior  to  all  liens  but  tax  liens,  and  no  person  shall  be  at 
liberty  to  satisfy  said  suit,  judgment  or  decree  until  the  lien  or  claim 
of  the  attorney  for  his  fees  is  fully  satisfied;  and  attorneys  at  law 
shall  have  the  same  right  and  power  over  said  suits,  judgments  and 
decrees,  to  enforce  their  liens,  as  their  clients  had  or  may  have  for 
the  amount  due  thereon  to  them. 

8.  Upon  all  suits  for  the  recovery  of  real  or  personal  property, 
and  upon  all  judgments  or  decrees  for  the  recovery  of  the  same,  at- 
torneys at  law  shall  have  a  lien  on  the  property  recovered,  for  their 
fees,  superior  to  all  liens  but  liens  for  taxes,  which  may  be  enforced 
by  said  attorneys  at  law,  or  their  lawful  representatives,  as  liens  on 
personal  and  real  estate,  by  mortgage  and  foreclosure,  and  the  prop- 
erty recovered  shall  remain  subject  to  said  liens,  unless  transferred 
to  bona  fide  purchasers  without  notice. 
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4.  If  an  attorney  at  law  shall  file,  as  provided  in  section  2804, 
his  assertion  claiming  lien  on  property  recovered  on  suit  instituted 
by  him,  within  thirty  days  after  a  recovery  of  the  same,  then  his  lien 
shall  bind  all  persons. 

5.  The  same  liens  and  modes  of  enforcement  thereof,  which  are 
allowed  by  this  section,  or  by  preceding  laws,  to  attorneys  at  law 
who  are  employed  to  sue  for  any  property,  upon  the  property  re- 
covered, shall  be  equally  allowed  to  attorneys  at  law  employed  and 
serving  in  defense  against  such  suits  in  case  the  defense  is  successful. 

6.  This  section  shall  not  affect  the  rights  of  attorneys  under  sec- 
tions 2824  and  4724,  and  decisions  of  the  Supreme  Court  thereon. 

Attorney's  fees  stipulated  for  in  the  note  sued  on,  besides  the  debt:  54  Ga. 
117.  Fees  cannot  be  enforced  in  a  proceeding  to  enforce  factor's  lien :  49  Ga. 
604 ;  57/333.  Attorney  took  only  a  per  cent,  of  amount  collected,  by  contract 
of  firm,  and  law  partners,  after  dissolution,  must  carry  out  firm  contract  as 
to:  55  Ga.  283,  284.  Rights  of,  as  to  fees,  superior  to  prior  judgment  against 
client:  50  Ga.  599,  600.  Attorney  concluded  by  settlement  of  his  fees:  62  Ga. 
175.  Have  lien  for  fees  on  suit  undertaken,  which  they  can  prosecute  for 
without  client's  consent :  63  Ga.  496 ;  56/279 ;  58/132.  Should  have  fees  regard- 
less of  success  of  suit,  if  unsuccessful  without  his  fault:  60  Ga.  217.  Condi- 
tion precedent  had  to  be  complied  with  by  their  client,  before  land  vested  in 
them  so  as  to  give  attorney's  fees:  64  Ga.  579-581.  May  compel  administrator 
to  proceed  with  suit  for  fees,  upon  indemnifying  him  for  costs :  61  Ga.  139. 
When  attorneys  had  control  over  client's  judgment  for  their  fees,  and  cannot 
be  arrested  by  illegality :  53  Ga.  43.  Where  trustee's  attorney's  fees  should 
have  been  allowed  only  out  of  trust  funds,  and  not  out  of  general  fund:  56 
Ga.  264-267 ;  50/565.  Counsel  bringing  money  into  court,  entitled  to  reason- 
able expenses :  62  Ga.  147  ;  57/522 ;  60/216 ;  29/142 ;  41/320.  Where  attorneys 
were  promised  to  be  paid  out  of  a  certain  fund,  it  was  sustained:  52  Ga.  281. 
Attorney's  lien  on  the  property,  and  suit  for  fees :  56  Ga.  281.  Where  bill  dis- 
missed on  ground  no  equity  in  it,  and  was  settled,  notwithstanding  attorney 
notified  that  his  fees  not  paid :  61  Ga.  34.  Section  cited  where  attorney  was 
estopped :  59  Ga.  328.  Lien  for  fees  shall  attach  upon  property  recovered  by 
attorney,  and  is  superior  to  all  other  liens:  45  Ga.  169.  Where  notice  in  case 
of  tort,  client  by  settlement  cannot  defeat  attorneys'  fees:  36  Ga.  629;  37/310. 
Where  defendant  in  settlement  of  case  has  no  notice  of  counsel  fees,  not  lia- 
ble: 39  Ga.  20;  39/5.  One  of  the  attorneys  for  plaintiff  in  judgment  collect- 
ing money  on  it,  the  other  attorneys,  by  motion,  may  enforce  liens:  29  Ga, 
185.  Ruling  officers  with  his  client's  money  for  his  fees :  30  Ga.  240.  But  can- 
not rule  client  for  his  fees:  34  Ga.  377.  Attorneys  were  held  to  have  same 
lien  here,  both  general  and  special,  for  fees  as  in  England:  14  Ga.  89.  State 
owing  an  attorney  fees,  he  can  retain  for  them  out  of  money  collected  for 
Central  Bank:  18  Ga.  658.  Where  professional  employment  did  not  continue 
after  judgment,  no  lien  :  19  Ga.  85-87. 

May  lose  power  of  enforcing  lien  on  judgment  by  defendant's  set-off  of  judg- 
ment against  plaintiff:  68  Ga.  406. 

Attorney  not  entitled  to  fees  for  collecting  money  which  he  refuses  to  pay 
over :  70  Ga.  350. 

Lien  exists  by  common  and  statute  law  on  land  recovered  for  client :  72 
Ga.  848. 

Purchaser  of  land  after  bill  filed  to  enforce  lien  takes  with  notice :  72  Ga.  848. 
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Reduction  of  claim  against  property  equivalent  to  recovery  to  that  extent : 
74  Ga.  7. 

Where  transferees  were  not  "bona  fide  purchasers  without  notice"  ;  certain 
cases  apparently  conflicting  with  this,  antedate  Act  of  1873:  74  Ga.  7. 

Land  recovered  subject  to  payment  of  $2,000,  attorney's  lien  took  priority 
to  deed  to  secure  money  borrowed  to  pay  the  $2,000:   75  Ga.  751,  752. 

Proceeding  here  being  by  attorneys  to  enforce  for  their  use  a  charge  on  land 
created  by  will,  and  not  attorney's  lien,  not  necessary  to  show  notice  of  attor- 
ney's lien,  etc. :  75  Ga.  819. 

Parties  cannot  settle  ft.  fa.  among  themselves  and  thereby  defeat  attorney's 
lien  for  fees  of  which  they  had  notice:  76  Ga.  33. 

Pendency  of  suit  sufficient  notice  to  defendant  of  plaintiff's  attorney's  lien 
for  fees  ;  defendant  settling  with  plaintiff,  liable  for  fees  if  there  was  cause  of 
action:  89  Ga.  411. 

Attorney's  lien  for  procuring  judgment  cannot  be  defeated  by  defendant 
who  after  its  rendition  buys  a  judgment  outstanding  against  plaintiff  and  seeks 
to  set  it  off:  78  Ga.  81. 

Attorney  for  original  plaintiff  in  fi.  fa.  was  estopped  by  facts  from  claiming 
lien  on  proceeds  of  bona  fide  transferee's  levy  :  78  Ga.  757. 

Plaintiff  can  consent  to  setting  aside  judgment  in  his  favor  only  subject  to 
attorney's  fee  claim  ;  attorney  afterwards  seeking  to  establish  such  claim  must 
make  out  plaintiff's  original  case  :  83  Ga.  115,  citing  56  Ga.  279  ;  58/132. 

Lien  of  attorney  attaches  to  land  bought  by  client,  at  sale  made  under  fore- 
closure of  his  mortgage  thereon  :  85  Ga.  578. 

Attorney  not  deprived  of  lien,  by  taking  note  for  fee :  86  Ga.  138. 

Lien  of  attorneys  for  recovery  of  land,  not  divested  by  client  procuring  deed 
to  be  made  to  his  wife  and  son  :  86  Ga.  138. 


ARTICLE  2. 

FORECLOSURE  OF  LIENS  ON  REAL  ESTATE. 

§2815.    (1990.)   Enforcement  of  liens  on  realty .     Liens  on  real  prop-§2804- 
erty,  provided  for  in  this  Chapter,  and  which  are  not    mortgages, 
shall  be  foreclosed,  when  not  otherwise  provided,  as  follows: 

Mechanic  may  obtain  not  only  a  special  but  a  general  judgment  against  the 
debtor :  51  Ga.  614-616. 

Referred  to  as  to  laborer's  lien :  68  Ga.  271. 

Action  to  enforce  mechanic's  lien  on  realty  is  not  case  respecting  title  to 
land  :  82  Ga.  406,  citing  45  Ga.  74  ;  62/521 ;  70/642  ;  21/161. 

Laborer's  lien  on  realty  not  foreclosed  by  affidavit  but,  after  recording,  by 
suit :  84  Ga.  570. 

Lien  of  railroad  contractor  is  on  whole  road,  not  on  specified  part;  verdict 
fixing  lien  on  part,  void  so  far  as  lien  is  concerned :  87  Ga.  241. 

Contractor  abandoning  uncompleted  contract  for  fear  of  not  receiving  pay, 
entitled  to  no  lien  for  work  actually  done :  87  Ga.  34. 

Motion  in  arrest  of  judgment  might  lie  where  verdict  for  less  than  claimed 
under  written  contract ;  it  would  mean  that  contract  not  fully  complied  with : 
87  Ga.  41. 
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Material-man's  lien  foreclosure  against  land,  estopped  him,  so  long  as  not 
withdrawn,  from  asserting  title:  90  Ga.  210. 

1.  By  a  compliance  with  his  contract  by  the  person  claiming  the 
lien,  and  recording  his  claim,  and  the  commencement  of  suit  there- 
for, according  to  the  provisions  and  requirements  of  section  2804. 

Machinist's  lien  enforced  in  this  manner:  53  Ga.  434;  59/657.  Where  ma- 
chinery not  being  attached  to  the  land  there  was  no  lien,  although  he  had  it 
recorded  :  59  Ga.  538. 

Material-man  foreclosing  on  realty  should  not  have  sued  owner  without 
suing  contractor:  73  Ga.  322;  see  also  92  Ga.  499. 

2.  In  declaring  for  such  debt  or  claim  the  claimant  of  the  lien 
must  set  forth  his  lien,  and  the  premises  on  which  he  claims  it;  and 
if  the  lien  is  allowed,  the  verdict  shall  set  it  forth,  and  the  judgment 
and  execution  be  awarded  accordingly. 

A  mechanic  need  not  attach  a  bill  of  particulars  to  his  affidavit  for  fore- 
closure :  51  Ga.  560-562.  Where  the  verdict  and  judgment  were  right  under 
this  section,  on  a  proceeding  to  enforce  mechanic's  lien :  51  Ga.  614-617. 

Defendant,  in  foreclosure  of  material-man's  lien,  cannot  defeat  by  showing 
title  to  land  in  third  person :  85  Ga.  109. 

3.  If  any  real  property  on  which  there  is  a  lien  be  sold  by  any 
process  from  the  courts  of  this  State,  the  purchaser  shall  obtain  the 
full  title,  and  the  lien  shall  attach  to  the  proceeds  of  the  sale,  upon 
notice  by  the  party  claiming  the  lien  to  the  officer  to  hold  the  money 
until  the  next  session  of  superior  court  for  that  purpose. 

On  sale  and  notice  to  officer  to  hold  money  until  next  superior  court:  59  Ga. 
657.  Where  the  court  ordered  a  sale  on  wrongful  foreclosure  of  mechanic's  lien : 
61  Ga.  644-647.  AVhere  sale  discharged  property  from  mechanic's  lien,  and 
the  contest  decided  by  rule  distributing  the  money :  51  Ga.  161 ;  32/192.  Same 
where  boat  sold  under  steamboat  lien  :  40  Ga.  177.  Bona  fide  purchaser  with- 
out notice  of  steamboat  lien,  before  foreclosure,  obtained  good  title  :  46  Ga.  623. 

Act|a873,  4  jf  £jie  ciajm  0f  \[en  be  disputed  by  either  plaintiff  or  defendant 
$2816(5).  jn  tne  process  or  decree  on  which  the  money  was  raised,  an  issue 
shall  be  ordered  and  tried  as  in  other  causes,  and  if  it  be  determined 
against  the  claimant,  he  shall  pay  such  damages,  not  exceeding 
twenty  per  cent.,  as  the  jury  may  assess,  with  interest  from  the  date 
of  the  notice  to  retain,  and  costs. 

Where  two  factors'  liens,  this  was  cumulative  only,  and  a  judgment  cred- 
itor may  contest  as  he  would  against  any  other  execution  :  47  Ga.  643.  Plain- 
tiff in  issue  of  this  kind  must  make  out  his  case,  even  where  no  defense,  so  as 
to  obtain  judgment:  38  Ga.  639.  Mechanic's  lien  on  personalty,  foreclosed  as 
steamboat  lien,  affidavit  of  person  opposing  must  show  he  is  a  creditor:  48 
Ga.  576. 

5.  The  delivery  of  possession  by  the  person  claiming  the  lien  shall 
not  affect  his  lien. 
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ARTICLE  3. 

FORECLOSURE  OF  LIENS  ON  PERSONAL  PROPERTY. 

§2816.  (1991.)  Enforcement  of  liens  on  personalty.  Liens  ou  per- 
sonal property,  not  mortgages,  when  not  otherwise  provided,  shall 
be  foreclosed  in  accordance  with  the  following  provisions: 

1.  There  must  be  a  demand  on  the  owner,  agent  or  lessee  of  the  $$2800, 2805. 
property  for  payment,  and  a  refusal  to  pay,  and  such  demand  and 
refusal  must  be  averred.     If,  however,  no  such  demand  can  be  made, 

by  reason  of  the  absence,  from  the  county  of  his  residence,  of  the 
party  creating  the  lien  on  personal  property,  by  reason  of  removal 
from  the  same,  absconding  from  the  same,  or  other  reasons  showing 
an  intention  to  be  absent  to  defeat  such  demand,  then  the  party 
holding  such  lien  shall  not  be  obliged  to  make  a  demand,  or  affi- 
davit thereof,  but  may  foreclose  without  such  demand,  by  stating, 
on  oath,  why  no  such  demand  was  made. 

Section  referred  to  and  construed  :  63  Ga.  287.  Section  cited,  and  demurrer 
to  affidavit  for  laborer's  lien  overruled:  64  Ga.  438.  Where  demand  and  re- 
fusal sufficiently  appear  from  averments  on  merchant's  lien  :  58  Ga.  411.  Affi- 
davit for  foreclosure  must  show  the  relation  of  landlord  and  tenant  existed 
when  the  supplies  were  furnished :  59  Ga.  799.  Laborer  in  affidavit  must 
allege  demand  and  refusal  of  employer  to  pay :  47  Ga.  287.  Same  as  to  mer- 
chant's lien :  54  Ga.  167.  Only  the  true  owner,  his  agent  or  lessee  can  create 
the  lien:  57  Ga.  21.  Demand  after  maturity  of  crop  must  be  averred  in  case 
of  crop  lien:  54  Ga.  137.  Sawmill  lien  must  be  averred,  demand  made  for 
payment  after  debt  due:  56  Ga.  148.  Only  in  case  of  landlord's  special  lien  he 
must  first  make  demand  :  55  Ga.  655.  Affidavit  on  foreclosure  of  steamboat  lien 
should  aver  demand  on  owners  and  refusal  to  pay  :  6  Ga.  160 ;  7/56.  Where  de- 
mand averred  as  by  their  agent:  62  Ga.  179,  180.  Demand  for  lumber  due  a 
steam  sawmill  should  be  made  on  purchaser  and  his  assignee  in  possession : 
45  Ga.  159. 

Affidavit  to  foreclose  sawmill  lien  must  show  demand  after  debt  [due :  66 
Ga.  55. 

;  Not  necessary  to  prove  demand  where  affidavit  alleges  it  and  counter-affi- 
davit does  not  deny  it :  69  Ga.  65. 

Demand  must  be  made  on  person  owning  the  property  at  time  of  fore- 
closure :  72  Ga.  434. 

Cited,  as  to  alleging  demand  in  distress  warrant:  72  Ga.  37. 

-Demand  on  day  debt  matures,  good :  79  Ga.  553. 

Where  "general  superintendent"  of  corporation  was  "agent"  in  contem- 
plation hereof,  and  demand  on  him  was  sufficient:  74  Ga.  371. 

Tenant  having  left  State,  no  demand  for  rent  necessary  :  75  Ga.  706. 

2.  It  must  be  prosecuted  within  one  year  after  the  debt  becomes  $$3767'8768- 
due. 

Liens  to  boat-hands,  etc.,  should  aver  prosecuted  in  twelve  months:  6  Ga. 
159.  Where  it  appeared  the  indebtedness  accrued  twelve  months  before  the 
affidavit  in  matter  of  steamboat  lien:  7  Ga.  56.  Mechanic's  lien  :  30  Ga.  444, 
Sawmill  lien :  57  Ga.  20 ;  45/220.      Merchant's  lien :  54  Ga.  167 ;  49/299 ;  56/150 ; 
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58/411.    Factor's  lien  twelve  months  after  qualification  of  administrator  or  of 
debtor:  49  Ga.  594. 

Suit  barred  in  one  year,  though  lien  created  by  sealed  contract :  71  Ga.  92. 

3.  The  person  prosecuting  such  lien,  either  for  himself  or  as  guard- 
ian, administrator,  executor  or  trustee,  must,  by  himself,  agent  or 
attorney,  make  affidavit  showing  all  the  facts  necessary  to  consti- 
tute a  lien  under  this  Code,  and  the  amount  claimed  to  be  due.  If 
the  amount  claimed  is  under  one  hundred  dollars,  the  application 
may  be  made  to  a  justice  of  the  peace,  who  may  take  all  the  other 
steps  hereinafter  prescribed,  as  in  other  cases  in  his  court. 

4.  Upon  such  affidavit  being  filed  with  the  clerk,  it  shall  be  the 
duty  of  the  clerk  of  the  superior  court  or  the  justice  of  the  peace, 
if  in  his  court,  to  issue  an  execution  instanter  against  the  person 
owing  the  debt,  and  also  against  the  property  on  which  the  lien  is 
claimed,  or  which  is  subject  to  said  lien,  for  the  amount  sworn  to, 
and  the  costs,  which  execution,  when  issued,  shall  be  levied  by  any 
sheriff  of  this  State,  or  bailiff,  if  the  amount  be  less  than  one  hun- 
dred dollars,  on  such  property  subject  to  said  lien,  under  the  same 
rules  and  regulations  as  other  levies  and  sales  under  execution. 

Omission  of  the  clerk  to  date  the  fi.  fa.  issuing  under  this  section,  its  date 
otherwise  appearing,  not  fatal :  62  Ga.  180.  Execution  should  conform  to  a 
proper  affidavit,  and  can  be  amended :  46  Ga.  585.  Affidavit  of  laborer  sued 
out  in  county  where  employer  resides  or  has  property,  returnable  to  county 
of  defendant's  residence :  52  Ga.  79,  80.  A  valid  crop  mortgage  for  advances 
not  foreclosed  under  this,  but  section  3971 :  55  Ga.  543.  Purchaser  has  no  title 
on  foreclosure  of  mechanic's  lien,  affidavit  not  averring  demand  on  owner  and 
refusal  to  pay :  58  Ga.  186-188.  Affidavit  must  allege  what  in  case  of  mer- 
chant's lien  :  49  Ga.  299.  No  bill  of  particulars  necessary  to  affidavit  foreclos- 
ing mechanic's  lien :  51  Ga.  561.  No  general  judgment  to  be  rendered  in 
case  of  a  sawmill  lien  :  58  Ga.  73.  Demand  and  refusal  to  pay  averred  in  affi- 
davit may  be  traversed:  58  Ga.  411.  Cannot  amend  a  laborer's  lien  proceed- 
ing into  an  ordinary  action:  53  Ga.  40.  Strictly  construed  as  to  liens  on 
steamboats,  and  all  proper  averments  must  be  made  in  affidavit  which  is  not 
amendable :  1  Ga.  317  ;  6/159.  Affidavit  by  factor  for  money  against  a  planter 
before  a  judge  of  a  different  circuit,  will  not  do:  45  Ga.  113.  Execution  for 
less  than  $100  levied  by  the  sheriff:  43  Ga.  360. 

Affidavit  should  state  for  labor  done  by  person  claiming  lien :  66  Ga.  732. 

Affidavit  here  sufficiently  set  out  that  plaintiff  was  laborer:  68  Ga.  658. 

Where  affidavit  and  execution  fulfilled  all  requirements  of  the  statute :  76 
Ga.  832. 

Affidavit  to  foreclose  landlord's  lien  for  supplies,  sufficient  here.  It  need  not 
describe  crop  on  which  lien  is  claimed:  72  Ga.  804. 

Affidavit  substantially  complying  with  the  statute:  74  Ga.  408. 

Where  tenant  left  State,  court  of  county  where  rented  land  lay  had  jurisdic- 
tion of  distress  warrant  against  crop :  75  Ga.  706. 

Error  to  dismiss  execution  for  failure  of  clerk  to  make  entry  of  filing  on 
affidavit:  76  Ga.  752. 

Affirmative  showing  that  payment  demanded  after  debt  due,  essential  in 
affidavit  of  foreclosure.  Counter-affidavit  and  replevy,  no  waiver  of  defect :  78 
Ga.  784. 
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Failure  to  show  demand  rendered  proceeding  voidable,  not  void ;  sheriff 
ruled  for  failure  to  collect y?.  fa.  could  not  urge  this  defect:  73  Ga.  235. 

Affidavit  and  execution  need  not  specify  any  particular  property  subject : 
84  Ga.  570. 

Affidavit  perhaps  amendable  to  set  out  general  as  well  as  special  lien  :  84 
Ga.  574. 

5.  Affidavits  may  be  made  before  any  officer  authorized  to  admin-  Actsa895, 
ister  an  oath. 

6.  If  the  person  defendant  in  such  execution,  or  any  creditor  of  ^pCtf61873, 
such  defendant,  contests  the    amount    or  justice    of  the  claim,  or  ^s&  2962 
the  existence  of   such  lien,    he   may   file   his  affidavit  of  the  fact, 
setting  forth  the  ground  of  such  denial,  which  affidavit  shall  form 

an  issue  to  be  returned  to  the  court  and  tried  as  other  causes. 

Where  merely  affidavit  and  counter-affidavit  before  court,  plaintiff  must 
still  make  out  case:  38  Ga.  639.  May  attack  this  execution  just  as  you  can 
any  other,  besides  may  here  set  forth  all  necessary  facts :  47  Ga.  643 ;  1/317 ; 
53/433.  Affidavit  should  show  party  attempting  to  quash  execution  is  a  cred- 
itor: 48  Ga.  576.  Counter-affidavit  and  replevy  to  crop  lien,  judgment  nunc 
pro  tunc  against  sureties  on  bond,  wrong:  55  Ga.  648.  A  second  counter-affi- 
davit cannot  be  filed  without  stating  that  the  facts  were  unknown  to  the  de- 
fendant in  the  first  one:  55  Ga.  56.  Defendant  defending  against  execution 
on  factor's  lien,  when  bond  unnecessary  to:  52  Ga.  376.  Section  referred  to : 
39  Ga.  28.  Affidavit  of  merchant's  lien  may  be  traversed,  counter-affidavit 
forming  an  issue:  58  Ga.  411.  Execution  in  sawmill  lien  may  be  arrested  by 
a  creditor  of  defendant  also:  58  Ga.  75.  Issue  made  as  here  set  forth,  papers 
should  be  returned  to  county  of  defendant's  residence :  49  Ga.  596.  This  coun- 
ter-affidavit cannot  be  amended  by  new  affidavit  or  otherwise :  55  Ga.  57. 
May  amend  an  affidavit :  52  Ga.  312,  313.  Wishing  to  recover  for  a  part  as  hav- 
ing a  lien  on  it,  should  state  what  part  and  its  value :  53  Ga.  40. 

Not  necessary  to  prove  demand  where  affidavit  alleges  it  and  counter-affi- 
davit does  not  deny  it :  69  Ga.  65. 

Counter-affidavit  and  replevy,  no  waiver  of  failure  to  allege  proper  demand 
in  foreclosure  affidavit :  78  Ga.  784. 

Failure  to  show  demand  rendered  proceeding  voidable  only,  not  void  ;  while 
defendant  or  his  creditor  could  urge  this  by  counter-affidavit,  sheriff  ruled  for 
failing  to  collect ./s.  fa.,  could  not:  73  Ga.  235,  citing  19  Ga.  139;  56/612. 

Counter-affidavit  interposed,  process  was  mesne,  and  discharge  in  bank- 
ruptcy discharged  debtor  from  debt :  74  Ga.  824 ;  see  also  65  Ga.  444 ;  69/736  ; 
66/729. 

After  levy  and  sale,  too  late  for  counter-affidavit ;  creditor  should  have 
claimed  proceeds  in  constable's  hands  :  78  Ga.  84;  see  also  69  Ga.  736  ;  34/180. 

Counter-affidavit  to  landlord's  foreclosure  supplemented  by  equitable  plea 
here,  and  auditor  appointed,  proceeding  equitable;  parties  not  entitled  to 
jury  trial  on  exceptions  of  fact  to  auditor's  report:  90  Ga.  590. 

7.  If  only  a  part  of  the  amount  claimed  is  denied,  the  amount  ad-$566i. 
mitted  to  be  due  must  be  paid  before  the  affidavit  shall  be  received 

by  the  officer. 

8.  The  defendant  may  replevy  the  property  by  giving  bond  and 
security  in  double  the  amount  claimed,  for  the  payment  of  the 
eventual  condemnation  money. 
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Bond  unnecessary  unless  to  replevy :  52  Ga.  396.  Counter-affidavit  and  re- 
plevy bond,  judgment  vs.  sureties  with  no  day  in  court,  wrong:  55  Ga.  648. 
Eeplevying  property  does  not  deprive  defendant  of  right  to  dismiss  the  pro- 
ceedings :  49  Ga.  299-301.  No  breach  of  replevy  bond  until  after  special  judg- 
ment entered,  sureties  estopped  after  issue  found  for  creditor:  58  Ga.  73. 

General  Note  on  Section  2816. — Referred  to  as  to  laborer's  lien :  68  Ga.  271. 

Landlord's  special  lien  on  crop  for  rent  is  to  be  enforced  by  distress  warrant, 
not  by  this  section :  79  Ga.  394. 

Landlord's  lien  under  section  2800  enforced  hereunder,  not  by  distress  war- 
rant :  90  Ga.  590. 

Bona  fide  sale  of  personalty  before  levy,  though  not  in  writing,  superior  to 
laborer's  general  lien  :  84  Ga.  641. 

Itemized  account  of  supplies  furnished  need  not  be  attached  in  foreclosure 
of  landlord's  lien  :  86  Ga.  616. 

In  foreclosure  of  liens  justice  of  the  peace  has  no  jurisdiction  outside  his 
district ;  foreclosure  of  landlord's  lien  must  be  either  in  district  where  defend- 
ant resides,  or  has  property ;  aliter,  as  to  distress  warrants  or  attachments:  82 
Ga.  745. 

Owner  of  sawmill  ordering  feed  for  mules  used  in  business,  cannot  resist 
lien  because  feed  otherwise  applied :  91  Ga.  644. 

Foreclosure  of  lien  for  supplies  by  intervention  in  creditor's  bill,  debt  evi- 
denced by  notes,  some  not  mature:  91  Ga.  644. 

Liens  on  sawmills,  under  Code  sections  2808  and  2809,  should  be  foreclosed 
under  this  section  :  91  Ga.  644. 

Acts  1880-1,  §2817.  (1991a.)  Judgment  on  replevy  bonds,  in  lien  cases.  In  all 
foreclosures  of  liens  on  personalty,  in  which  the  property  levied  on 
is  replevied,  and  in  which  verdicts  shall  be  found  for  the  plaintiff, 
the  plaintiffs  shall  enter  up  judgments  against  the  defendants  and 
their  securities  in  the  same  manner,  and  to  the  effect,  as  in  cases  of 
appeal. 

Actf61873'  §2818.  (1992.)  Liens  of  pawnees,  etc.,  how  satisfied.  Liens  of  pawn- 
v^o:s^8i66-ees'  innkeepers,  boarding-housekeepers,  livery-stablemen  and  attor- 
2820  (28ii  neys  a^  ^aw>  ^n  possession  of  personal  property  under  a  lien  for 
fees,  shall  be  satisfied  according  to  the  provisions  of  section  2958  of 
this  Code,  in  cases  where  there  is  no  notice  of  conflicting  liens;  but 
if  there  is  a  conflicting  lien,  the  mode  of  foreclosure  pointed  out  in 
section  2816  shall  be  pursued. 

Tender  of  debt  on  day  due,  terminates  creditor's  right  to  retain  pledge  as 
collateral :  55  Ga.  53. 

Acts  1873,        §2819.   (1993.)  Liens  of  factors,  etc.,  how  satisfied.     Liens  of  factors 
W2029, 2789,  an(j  acceptors,  and  of  incorporated  companies,  shall  be  satisfied  by 
28oo.         such  sale  as  the  usage  of  the  locality  where  such  factors  and  accept- 
ors reside,  and  incorporated  companies  are  located,  may  have  estab- 
lished, or  may  establish. 

Taking  personal  security  on  note,  no  waiver  of  lien :  55  Ga.  56.  Where  land- 
lord's or  vendor's  lien  had  precedence  over  factor's  liens  for  advances:  55  Ga. 
121.  Where  factor's  lien  superior  to  landlord's  and  merchant's  lien;  52  Ga. 
656.     Lien  of,  for  advances,  superior  to  homestead :  44  Ga.  QQO ;  47/625.    Lien  of, 
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as  to  crops :  45  Ga.  113 ;  60/478.  Lien  of,  attaches  on  delivery  to  carrier :  48  Ga. 
39;  49/596.  Lien  of  factor  on  delivery  of  cotton,  superior  to  an  attachment: 
56  Ga.  24. 

§2820.  Enforcement  of  livery-stable  liens.  In  addition  to  the  man-  A^t^117889' 
ner  in  this  Code  provided,  every  livery-stable  keeper  may  assert  the  §§2818> 2816- 
lien  on  stock  placed  in  his  care  for  keeping,  by  reducing  to  writing 
a  statement  of  the  amount  due  him  for  the  care  of  said  stock,  a 
description  of  the  stock  on  which  said  lien  is  claimed,  making  affi- 
davit thereto,  and  recording  the  same  in  the  clerk's  office  of  the 
superior  court  of  the  county  where  said  service  was  rendered.  When 
said  lien  is  so  recorded,  it  shall  have  the  same  dignity  and  effect  as 
is  now  given  by  law  to  the  lien  of  livery-stable  keepers  where  they  re- 
tain possession  of  the  stock  placed  in  their  keeping;  which  lien  shall 
be  recorded  whilst  such  property  is  in  the  possession  of  such  livery- 
stable  keeper,  and  as  mortgages  on  personalty  are  required  to  be 
recorded;  said  liens  may  be  foreclosed  as  mortgages  on  personalty 
are  now  foreclosed  by  law. 


ARTICLE  4. 

MISCELLANEOUS    PROVISIONS. 

§2821.    (1995.)   Rank  of  other  liens.     All   liens  not  regulated  and  ^fi873' 
fixed  as  to  their  rank,  in  this  Chapter,  shall  rank  according  to  date, 
the  oldest  having  priority. 

§2822.   (1996.)   Liens  are  assignable.     All  liens  provided  for  in  this  Apct|71873' 
Chapter  may  be  assigned  in  writing  and  not  otherwise,  and  under  $3077- 
such  assignment  the  assignee  shall  have  all  the  rights  of  the  assignor 
as  regulated  in  this  Chapter. 

A  mere  assignment,  by  landlord,  of  a  rent  note  not  at  the  time  it  was  due 
did  not  carry  with  it  his  lien :  63  Ga.  282-288.  Where  neither  the  notes  or  con- 
veyance were  assigned  in  writing:  64  Ga.  612.  Where  assignee  had  no  lien  by 
recording  it,  his  assignor  having  failed  to  record  :  58  Ga.  127. 

Assignment  of  lien  to  lien  debtor  extinguishes  it :  71  Ga.  363. 

Bearer  of  mortgage,  as  such,  cannot  foreclose  in  his  own  name  ;  if  it  had 
been  assigned  to  him  in  writing,  variance  corrected  by  amendment :  73  Ga.  111. 

Where  assignment  in  writing  essential  to  transfer  by  warehouseman  to 
bank  of  lien  on  cotton  for  advances :  79  Ga.  25. 

Payee  only  could  foreclose  chattel  mortgage  with  note  payable  to  payee  or 
bearer,  in  absence  of  written  assignment ;  defect  amendable :  90  Ga.  257. 

§2823.   (1997.)    Vendor's  lien  abolished.  The  vendor's  equitable  lien  ^gj8-5432' 
for  the  purchase-money  of  lands  is  abolished  in  this  State. 

Administrator  entitled  to,  where  land  sold  in  1860:  57  Ga.  386;  58/494. 
Recent  decision  on  :  59  Ga.  540.  Vendor's  lien  abolished  by  the  Code:  56  Ga. 
325,  326.     Vendor's  lien  for  unpaid    purchase-money,  discharged  by  sale  of 
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administrator  under  order  of  ordinary :  49  Ga.  274.     By  bill  to  assert  claim  on 
proceeds  of  sale  for  vendor's  lien:  50  Ga.  577.     Where   could  not  set  up  in 
claim  case  a  charge  for  vendor's  lien :  48  Ga.  620.     Lessee  not  entitled  to 
48  Ga.  455.     Cases  on  the  old  law:  3  Ga.  41,  42;  5/274;  8/258;  9/86;  10/117 
11/180 ;  14/216  ;  16/469  ;  21/408  ;  28/237  ;  26/315-362 ;  27/502 ;  30/210,  981 ;  34/386 
37/221 ;  38/1 ;  39/566  ;  41/98,  684  ;  45/162. 

$$2814,4724.  §2824.  (1998.)  Attorney' s  rights  in  claim  cases .  In  claim  cases  the 
attorney  causing  the  levy  and  prosecuting  the  rights  of  the  plaintiff 
in  fi.  fa.,  shall  be  entitled  to  his  fees  from  the  proceeds  of  the  prop- 
erty condemned,  although  older  liens  may  demand  and  recover  the 
proceeds  from  the  immediate  client  of  such  attorney. 

Stated,  and  applied  to  case  where  claim  withdrawn  and  claimant  demands 
fund  under  superior  lien  :  69  Ga.  133. 

Does  not  matter  that  attorney  contracted  for  conditional  fees ;  rule  for 
fixing  fees :  69  Ga.  133. 

Stated,  in  absence  of  proof  of  services,  there  is  no  preference  to  attorney 
bringing  money  into  court :  69  Ga.  587. 

$$2789,2819.  §2825.  (1999.)  Lien  by  by-laws.  The  by-laws  of  a  corporation 
may  create  a  lien  upon  the  shares  of  other  property  of  the  stock- 
holders in  favor  of  the  company;  such  lien  is  binding  upon  the  cor- 
porators themselves,  and  upon  all  creditors  giving  credit  with  notice, 
or  purchasers  at  public  or  private  sale  purchasing  with  notice. 

By-law  asserting  lien  on  stocks  of  members  of  corporation  for  debts  due  the 
company  is  valid  between  them :  1  Ga.  43.  Transfer  of  stock  of  a  corporation 
to  an  assignee  did  not  destroy  existing  liens  to  others :  37  Ga.  614.  Mortgage 
lien  of  contractors  paramount  to  lien  given  to  bill-holders  by  charter  of  the 
corporation :  1  Ga.  435.  Statutory  lien  of  bill-holders  under  charter  of  the 
corporation  attached  to  all  the  property  of  the  company :  4  Ga.  323,  324. 

$$2788,4778.  §2826.  (2001.)  Liens  on  rules  absolute.  Rules  absolute  granted 
against  defaulting  sheriffs,  constables  and  other  officers,  under  the 
various  provisions  of  this  Code,  shall  have  a  lien  on  their  property 
from  the  date  of  their  rendition,  similar  to  that  of  judgments  ob- 
tained at  the  same  term. 

Not  so  formerly :  24  Ga.  146.  When  the  rule  will  be  set  aside :  50  Ga. 
336-338.  Two  fi.  fas.  may  be  included  in  one  rule,  and  what  the  rule  must  set 
forth,  not  in  favor  of  a  dead  man  :  49  Ga.  609-612. 

General  Note. — Equity  without  jurisdiction  over  enforcing  masons'  and 
carpenters'  liens:  3  Ga.  137.  Taking  promissory  note  for,  does  not  waive  the 
lien  :  6  Ga.  166.  Carpenter  with  a  valid  lien  against  one  joint  tenant  asserted 
it  against  all,  held  valid  as  to  one:  19  Ga.  591.  Can  convert  a  proceeding  to 
enforce  a  lien  into  a  regular  suit  for  work  done :  30  Ga.  444.  Plasterer  was  not 
entitled  to  lien  given  to  masons  and  carpenters :  30  Ga.  525.  Stone  and  marble 
cutters'  lien  not  enforced  against  purchaser  without  notice :  40  Ga.  156.  What 
millwrights'  lien  extends  to :  19  Ga.  163. 

Unless  one  giving  credit  on  faith  of  supposed  lien  really  has  it,  notice  that 
he  is  so  giving  credit  will  not  affect  subsequent  mortgage :  83  Ga.  137. 
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CHAPTER  9. 

HOMESTEAD. 

ARTICLE  1. 

EXEMPTIONS. 


SECTION  1. 

IN    WHAT,    AND    TO    WHOM    GRANTED. 

§2827.  (2002.)  What  is  exempt,  and  who  may  claim  it.  There  shall  $$590, 5912. 
be  exempt  from  levy  and  sale,  by  virtue  of  any  process  whatever, 
under  the  laws  of  this  State,  except  as  hereinafter  excepted,  of  the 
property  of  every  head  of  a  family,  or  guardian,  or  trustee  of  a  fam- 
ily of  minor  children,  or  every  aged  or  infirm  person,  or  person 
having  the  care  and  support  of  dependent  females  of  any  age,  who 
is  not  the  head  of  a  family,  realty  or  personalty,  or  both,  to  the  value 
in  the  aggregate  of  sixteen  hundred  dollars;  and  no  court  or  minis- 
terial officer  in  this  State  shall  ever  have  jurisdiction  or  authority  to 
enforce  any  judgment,  execution  or  decree  against  the  property  set 
apart  for  such  purpose,  including  such  improvements  as  may  be 
made  thereon  from  time  to  time,  except  for  taxes,  for  the  purchase- 
money  of  the  same,  for  labor  done  thereon,  for  material  furnished 
therefor,  or  for  the  removal  of  incumbrances  thereon. 

See  general  note  hereafter,  and  note  to  section  2866  et  seq. 

For  notes  on  duration  of  homestead,  see  section  2846. 
Notes  taken  from  Code  of  1882  : 

Homestead  in  1869  subject  to  a  dormant  judgment  for  purchase-money 
transferred  to  third  person,  but  cannot  prevent  laying  off  of  the  homestead: 
39  Ga.  386.  Objections  to  schedule  filed  by  widow  and  minor  children  should 
be  plainly  set  forth  in  writing:  40  Ga.  439-442.  Held,  that  a  homestead  could 
be  taken  as  to  a  debt  older  than  the  homestead  law,  Judge  Warner  dissenting: 
39  Ga.  425-450.  What  is  an  incumbrance,  and  is  liable  for  debt  to  remove  an 
incumbrance :  39  Ga.  466.  Trustee  obtaining  a  homestead  for  minor  children, 
subject  to  dower  and  year's  support:  40  Ga.  555.  Exceptions  in  regard  to 
liability  for  purchase-money,  apply  to  personalty  as  well  as  realty:  40  Ga. 
485,  486.  Unmarried  man  with  indigent  mother  and  sisters  supported  by  him 
is  head  of  family,  and  entitled  to  a  homestead:  41  Ga.  153.  Legatee  of 
specific  bequest  of  real  estate,  no  sufficient  title  to  take  a  homestead  :  42  Ga. 
121.  Landlord's  rent  in  nature  of  purchase-money  against  which,  if  proper 
defense  made,  tenant  cannot  homestead  the  crop  or  proceeds:  41  Ga.  95, 
622 ;  43/339.  Articles  must  be  identified,  to  exempt  them  from  levy  by  reason 
of  an  exemption :  44  Ga.  243.     Sheriff  refusing  to  levy  comptroller-general's 
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fi.  fa.  against  defaulting  tax-collector,  excused,  because  acted  in  good  faith: 
44  Ga.  417.  Factor's  advances  under  section  1978,  is  in  the  nature  of  purchase- 
money,  superior  to  wife's  homestead  and  exemption  on  the  crop:  44  Ga.  600. 
But  see  where  crop  could  be  exempted  as  against  a  judgment  for  purchase- 
money  of  land :  49  Ga.  365 ;  43/339.  As  to  what  debts  are  for  the  purchase- 
money  :  44  Ga.  604.  Wife  not  head  of  a  family  of  children  of  her  husband  by 
a  former  marriage :  45  Ga.  483.  Where  the  mortgage  given  was  for  removing 
an  incumbrance  off  the  land  :  46  Ga.  204 ;  59/230.  Execution  on  note  of  third 
person  given  for  purchase-money  of  the  land,  superior  to  homestead  on  it: 
46  Ga.  585.  Where  representative  of  deceased  creditor  may  attack  by  cross- 
bill a  homestead  for  fraud :  47  Ga.  474.  Debts  prior  to  Constitution  of  1868, 
in  nature  of  incumbrances,  and  purchase-money  and  prior  rights:  54  Ga. 
569,570;  61/395.  General  waiver  of  homestead  right  in  a  note  as  to  all  prop- 
erty without  describing  any  particular  property,  was  not  sufficient:  59  Ga. 
837,  838.  Certified  copy  of  plat  of  homestead  and  schedule  of  personalty  was 
not  admissible  unless  original  accounted  for:  60  Ga.  114,  115.  Homestead  sold 
not  subject  any  more  in  hands  of  purchaser  than  in  that  of  the  vendor:  60  Ga. 
625.  When  under  Act  of  1876,  vendors  of  homestead  not  estopped  from  suing 
for  its  recovery  from  having  made  written  title  to :  61  Ga.  23.  Guardian  of 
one  minor  is  head  of  family :  59  Ga.  629.  All  of  the  land  subject  to  the  mort- 
gage^, fa.  for  the  purchase-money,  no  defense  being  made  to  foreclosure:  59 
Ga.  230 ;  55/622 ;  56/95.  Part  of  purchase-money  due,  cannot  take  homestead 
in  any  part,  until  that  paid :  53  Ga.  66  ;  55/622.  Only  the  specific  property  for 
which  purchase-money  is  due  is  liable  therefor:  55  Ga.  370. 
Notes  from  decisions  since  Code  of  1882  : 

Attorney's  fees,  mortgage  securing,  inferior  to  homestead,  though  for  serv- 
ices in  case  involving  removal  of  incumbrance:  74  Ga.  698.  Homestead  sub- 
ject to  lien  of  attorney  for  services  in  resisting  levy  thereon  and  having  same 
set  apart :  76  Ga.  639. 

Bankruptcy,  exemption  in,  no  more  subject  to  levy  than  ordinary  home- 
stead: 71  Ga.  71;  65/624;  74/697;  80/336;  84/301.  Exemption  in  bankruptcy 
not  good  against  debt  made  prior  to  Constitution  of  1868:  76  Ga.  1.  See  gen- 
eral note,  hereafter. 

Bona  fide  purchaser,  in  good  faith,  of  exempt  property  at  judicial  sale  gets 
no  title.  Head  of  family  could  reclaim.it  though  he  witnessed  sale  and  re- 
ceived surplus  from  sheriff:  83  Ga.  566. 

Choses  in  action,  exemption  can  be  set  apart  in,  and  when  set  apart  courts 
cannot  interfere:  76  Ga.  795. 

County  treasurer,  homestead  of  surety  on  bond  of,  subject  to  fi.  fa.  issued 
upon  failure  of.  treasurer  to  pay  moneys  to  successor :  76  Ga.  352. 

Deed  to  secure  debt,  homestead  not  good  in  lands  conveyed  by,  though  may 
attach  to  equity  of  redemption  :  69  Ga.  452. 

Distress  warrant,  personalty  exempted,  not  subject  to:  85  Ga.  583. 

Doctor's  bill,  homestead  not  subject  to,  for  services  to  minor  beneficiary  :  73 
Ga.  133. 

Dower,  homestead  set  apart  before,  not  subject  to  claim  of  widow's  cred- 
itor, seeking  to  subject  dower  interest.  Aliter,  as  to  claims  of  adult  heirs:  77 
Ga.  1. 

Incumbrance,  lender  here  had  notice  that  portion  of  money,  ostensibly 
borrowed  to  remove  incumbrance  on  homestead,  not  intended  to  be  so  used: 
68  Ga.  821. 

Exemption,  homestead  protects  the  physical  whole  from  levy  while  exemp- 
tion continues:  79  Ga.  122;  80/332, 
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Gift,  head  of  family,  who  after  judgment  makes  deed  of  gift,  but  retains 
possession,  may  still  claim  exemption:  87  Ga.  108. 

Head  of  family,  set  apart  to  one  not  head  of  family,  illegal,  when:  77  Ga. 
682.  As  to  setting  apart  to  married  woman  out  of  her  own  property :  74  Ga. 
823 ;  90/781 ;  71/495. 

Impairing  obligation,  homestead  acts  void  against  obligations  incurred  prior 
to  Constitution  of  1868:  69  Ga.  186.  Applied  where  attorney  received  claim 
prior  to  1868,  and  collected  it  after  said  year — date  of  contract,  not  breach, 
governs:  69  Ga.  186.  Exemption  made  by  bankrupt  court,  void  as  against 
debt  made  prior  to  Constitution  of  1868:  76  Ga.  1.  Homestead  liable  for  debt 
antedating  Constitution  of  1868:  74  Ga.  36  ;  53/485.  Exemption  of  personalty 
not  valid  for  more  than  $1,000,  as  against  debt  antedating  Constitution  of  1877: 
69  Ga.  605.  Where  one  became  guardian  prior  to  Constitution  of  1868,  and 
received  ward's  property  after  1868,  judgment  for  breach  of  bond  superior  to 
homestead :  73  Ga.  128  ;  see  also  51  Ga.  551 ;  61/395.  Granted  on  new  grounds 
under  Constitution  of  1877,  to  persons  not  previously  having  right,  not  good 
against  debt  created  prior  to  such  Constitution  :  69  Ga.  842. 

Increase,  debts  due  physician  (doctor's  bills)  not  exempt  because  he  lived 
on  homestead,  and  rode  exempted  horse  in  making  calls:  81  Ga.  772.  Sheep 
purchased  with  proceeds  of  cotton  grown  on  homestead  and  made  with  home- 
stead mule,  are  themselves  exempt:  62  Ga.  562.  Crop  made  on  rented  lands, 
with  exempted  property,  itself  exempt  after  rent  paid:  73  Ga.  778;  see  also 
63  Ga.  378  ;  79/147.  Cotton  produced  with  labor  under  sustenance  of  exempt 
provisions,  not  exempt:  79  Ga.  172.  Stock  of  goods  exempted,  sold  in  regular 
course  of  trade  and  other  goods  purchased,  goods  so  purchased  exempt :  63  Ga. 
393 ;  see  also  87  Ga.  586  ;  78/767  ;  53/257  ;  54/168 ;  59/861 ;  56/577.  Debt  made 
prior  to  Constitution  of  1868  could  subject  homestead  granted  thereunder, 
even  though  exemption  made  by  bankrupt  court:  76  Ga.  1. 

Judgment,  in  suit  against  head  of  family  to  recover  homestead,  binds  his 
family :  84  Ga.  609.  Homestead  under  Act  of  1868  subject  to  judgment  in  favor 
of  heirs  against  administrator  who  qualified  prior  to  said  Act :  93  Ga.  540. 

Liability,  where  exempted  personalty  (mules,  etc.)  employed  on  unex- 
empted  land  of  head  of  family,  only  so  much  of  crop  as  amounts  to  fair  rental 
subject  to  execution  against  him  individually :  79  Ga.  147. 

Majority,  imbecility  of  minor  beneficiary,  as  to  which  application  is  silent, 
not  extend  homestead  beyond  majority :  87  Ga.  130.  Neither  will  dependency 
of  unmarried  daughter :  89  Ga.  185;  88/237. 

Material  furnished,  not  subject  to  debt  for  material  used  in  house  before 
homestead  granted:  67  Ga.  669. 

Mortgage,./?,  fa.  obtained  previous  to  exemption  in  bankruptcy  could  not 
proceed  against  property  set  apart,  so  long  as  wife  lived  or  children  were  under 
age:  80  Ga.  336.  Homestead  here  not  good  against  wife's  mortgage,  she  hav- 
ing recorded  title,  superior  unrecorded  title  being  in  husband :  92  Ga. 
366,  367. 

Notice,  lender  here  had  notice  that  portion  of  money,  ostensibly  borrowed 
to  remove  incumbrance  on  homestead,  not  intended  to  be  so  used:  68 Ga.  821. 

Purchase-money,  debt  due  by  distributee  to  estate,  not  take  precedence  as 
purchase-money  of  homestead  in  lands  gotten  by  distributee  under  division 
of  estate:  67  Ga.  368.  If  debt  for  part  purchase-money  of  land  homesteaded, 
entire  land  liable;  if  for  part,  that  part  only  is  subject:  67  Ga.  381.  Home- 
stead set  apart  subject  to  purchase-money,  both  principal  and  interest  good 
against:  69  Ga.  792.  Supplies  furnished  to  make  ci*op,  in  nature  of  purchase- 
money  and  material  furnished  therefor ;  homestead  in  crop  liable :  69  Ga.  742. 
Note  of  husband  and  wife  in  renewal  of  husband's  note  for  part  of  price,  not 
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purchase-money:  70  Ga.  707.  Homestead  subject  to  note  given  for  money 
borrowed  and  used  to  pay  balance  of  purchase-money :  71  Ga.  533.  Land  not 
subject  as  for  purchase-money,  where  note  given  to  holder  of  bond  for  title 
who  rescinded  sale  with  original  vendor  and  latter  then  sold  to  maker  of  note : 
72  Ga.  16.  Admission  that  plaintiff's  fi.  fa.  was  for  purchase-money,  was  fatal 
to  affidavit  of  illegality :  73  Ga.  55.  Lender  paying  off  purchase-money  and 
waiver  mortgage,  subrogated,  and  lien  superior  to  homestead :  84  Ga.  203. 
Homestead  not  good  against  renewal  note  of  purchase-money  note,  in  hands 
of  vendor's  transferee:  91  Ga.  509.  "Where  bond  for  titles  given,  judgment 
for  purchase-money,  and  deed  filed  for  levy,  homestead  not  defeat  judgment. 
Plaintiff  need  not  file  affidavit  to  levy :  92  Ga.  780 ;  see  also  74  Ga.  380. 

Recital  in  deed  that  land  conveyed  was  homestead,  not  vitiate  deed,  it  not 
appearing  that  grantor  ever  lived  in  Georgia :  88  Ga.  84. 

Residence,  removal  from  State  ends  homestead :  88  Ga.  84.  Removing  resi- 
dence from  State,  terminates  right  of  family  to  homestead  previously  al- 
lowed :  73  Ga.  423 ;  87/762 ;  91/368. 

Sale,  where  pending  application  for  homestead,  the  lands  are  sold  by  sheriff 
to  one  having  notice,  lands  recovered  with  rent:  68  Ga.  281 ;  see  also  69  Ga. 
739.  Personalty  sold  by  sheriff  subject  to  exemption  right,  recoverable  though 
pending  application  failed,  if  subsequent  application  succeeded ;  aliter,  if  sale 
subject  to  pending  application:  79  Ga.  354.  After  termination  of  homestead, 
father  and  mother  being  dead,  children  may  recover  property  illegally  sold 
by  sheriff :  95  Ga.  788.  Where  applied  for,  sheriff  sells  subject  to  homestead 
if  granted  :  91  Ga.  132.  Purchaser  at  judicial  sale  pending  application  for  ex- 
emption, with  knowledge  of  application,  takes  subject  to  right  of  exemption  ; 
recoverable  by  trover:  75  Ga.  697;  purchaser  gets  title  taking  effect  on  ter- 
mination of  homestead  :  86  Ga.  697.  Homestead  sold  with  ordinary's  approval, 
reversion  in  hands  of  purchaser  liable  to  fi.  fas.,  etc.,  against  head  of  family, 
although  not  liable  where  homestead  held  by  family :  69  Ga.  476,  477.  Deed  by 
head  of  family,  of  homestead  lands,  conveys  no  title,  nor  could  recovery 
against  grantor  individually  be  had  thereon:  68  Ga.  490.  'That  beneficiaries 
used  proceeds  of  illegal  sale,  not  bar  recovery  of  lands :  85  Ga.  267 ;  wife's  war- 
ranty not  estop  her  from  recovering:  85  Ga.  267.  Money  paid  set  off  against 
mesne  profits :  85  Ga.  267.  Head  of  family  conveys  to  sole  beneficiary,  marries 
and  has  children  ;  homestead  right  of  second  wife  and  children  not  defeated  : 
93  Ga.  819.  Homestead  not  alienable  by  husband  even  to  wife,  the  sole  bene- 
ficiary :  89  Ga.  612.     See  notes  to  section  2847. 

Second  homestead,  homestead  for  wife  and  daughter  having  terminated, 
second  homestead  allowed  for  second  wife  and  family :  75  Ga.  813.  Homestead 
granted  under  Constitution  of  1877,  although  exemption  previously  granted  by 
bankrupt  court  for  full  amount  under  Constitution  of  1866 :  76  Ga.  667. 

Subsequent  acquisition,  exemption  cannot  cover  property  bought  subser 
quent  to  application  :  65  Ga.  326. 

Supplies  furnished  planter  to  make  crop  are  in  nature  of  purchase-money 
and  material  furnished  therefor,  homestead  in  crops  liable:  69  Ga.  742. 

Tax-collector,  comptroller-general's  execution  against  defaulting  tax-col- 
lector and  sureties  leviable  on  homestead  :  66  Ga.  119. 

Taxes,  homestead  property  liable  for  taxes  of  head  of  family :  80  Ga.  25. 

Title,  the  taking  of  homestead  in  land  did  not  strengthen  title  to  said  land 
of  one  claiming  under  the  taker:  88  Ga.  505.  One  having  no  title  may  home- 
stead lands  in  possession  ;  crops  raised  thereon  exempt,  though  owner  may  as- 
sert title  to  land  :  91  Ga.  198.  No  present  interest  in  land  beyond  possession 
requisite  to  sustain  claim  of  exemption  as  against  debt  inferior  to  exemption 
right :  87  Ga.  108. 
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Widow,  application  of  husband  and  father  not  survive  to  representatives ; 
widow  and  children  may  be  subrogated  to  his  rights :  68  Ga.  281.  Widow,  in 
1869,  as  head  of  family  of  minor  children,  having  husband's  lands  homesteaded, 
homestead  void  as  to  children's  interest:  75  Ga.  680.  Widow,  in  1874,  taking 
homestead  in  husband's  lands,  children  arriving  at  age  cannot  recover  their 
parts :  92  Ga.  340.  Widow  taking  homestead  as  head  of  family  and  guardian 
for  minors,  inlands  of  husband,  effect:  82  Ga.  616;  children  coming  of  age, 
homestead  in  their  shares  terminated :  82  Ga.  616 ;  40/439 ;  44/603 ;  59/862 ;  63/561 ; 
69/60 ;  77/1 ;  81/370 ;  75/688 ;  40/555.  Testator's  widow,  entitled  to  homestead 
in  his  realty,  for  benefit  of  herself  and  his  children  by  a  former  marriage:  86 
Ga.  576.  Set  apart  to  widow  and  children  out  of  husband's  property  devised  to 
widow  for  life  in  trust  for  children,  husband's  creditors  objecting:  76  Ga.  627. 

Wife  not  entitled  to  homestead  out  of  her  own  property  here,  husband  being 
alive :  74  Ga.  823 ;  unless  she  is  living  separate  from  husband :  71  Ga.  495. 
Where  husband  is  invalid  and  indigent,  his  wife,  on  whom  their  minor  daugh- 
ters are  "dependent,"  though  not  head  of  family  (see  62  Ga.  352),  may  home- 
stead her  property.  Daughter  ceasing  to  be  "dependent,"  homestead  ends : 
90Ga.781. 
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§2828.   (2003.)  Application,  hoiv  made.  Actsms-9, 

1.  Every  person  seeking  the  benefit  of  exemptions  provided  in  thei876,p.  ^ 
Constitution,  shall  apply  by  petition  to  the  ordinary  of  the  county  28- 

in  which  he  resides,  or  in  which  minor  beneficiaries  reside,  where 
the  application  is  made  for  their  benefit,  stating  for  whom  the  ex- 
emption is  claimed;  if  by  the  head  of  a  family,  stating  the  names 
and  ages  of  the  family;  if  by  a  guardian  or  trustee  of  a  family  of 
minor  children,  stating  the  names  and  ages  of  the  minor  children; 
if  by  or  for  any  aged  or  infirm  person,  stating  the  age  of  the  person 
and  the  character  of  the  infirmity;  and  if  by  a  person  having  the 
care  and  support  of  dependent  females,  stating  the  names  and  ages 
of  the  females,  and  how  dependent,  and  stating  out  of  what  and 
whose  property  exemptions  are  claimed,  and  complying  with  all  the 
requirements  of  the  laws  for  setting  apart  and  valuation  of  home- 
steads and  exemptions  in  force  at  the  time  of  the  ratification  of 
the  Constitution,  to  which  laws  all  subsequent  proceedings  before 
the  ordinary  or  under  his  direction  shall  conform,  except  as  other- 
wise provided  in  this  Article. 

2.  The  applicant  shall  also  accompany  his  petition  with  a  sched- 
ule containing  a  minute  and  accurate  description  of  all  real  and  per- 
sonal property  belonging  to  the  person  from  whose  estate  the 
exemption  is  to  be  made,  so  that  persons  interested  may  know 
exactly  what  is  exempted,  and  what  is  not;  and  also  with  a  list  of 
his  or  her  creditors  and  their  post-offices,  if  known,  which  must  be 
sworn  to  by  the  applicant  or  his  agent. 
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3.  For  a  failure  to  comply  with  this  section,  either  in  the  original 
petition  or  amended  petition,  which  may  be  amended  at  any  time 
prior  to  the  final  proceedings  before  the  ordinary,  the  ordinary  shall 
dismiss  the  petition. 

4.  The  applicant  shall  apply  to  the  said  ordinary  for  an  order  to 
the  county  surveyor,  and  if  there  be  none,  some  other  surveyor,  to 
lay  off  his  homestead  allowed  by  the  Constitution,  and  to  make  a 
plat  of  the  same,  which  order  the  ordinary  shall  issue  at  once  and 
give  to  the  applicant. 

Notes  from  Code  of  1882  : 

Where  demurrer  should  have  been  sustained  to  an  application  as  not  show- 
ing applicant  head  of  a  family:  40  Ga.  173.  Purchaser  buying  homestead  at 
public  sale  with  notice  of  application  for,  buys  subject  thereto:  40  Ga.  297; 
44/603.  Trustee  appointed  by  court  may  apply  for  minor  children  :  40  Ga.  555. 
Application  must  be  made  in  county  of  applicant's  residence:  41  Ga.  128. 
Amendment  to  application  for,  should  have  been  allowed  :  45  Ga.  553.  "Wife 
entitled  to,  averring  her  citizenship  in  application  for  herself  and  children 
and  refusal  of  husband  to  apply :  59  Ga.  355.  Record  should  show  out  of  whose 
property  applicant  seeks  the  homestead :  61  Ga.  105.  A  woman  as  head  of  a 
family  not  describing  the  kind  of  family,  does  not  avoid  it:  59  Ga.  235. 
Schedule  of  personalty  not  needed,  where  realty  only  asked :  46  Ga.  656. 
Notes  from  decisions  since  Code  of  1882  : 

Amendment,  in  1883,  of  homestead  granted  in  1868,  so  as  to  state  residence  of 
applicant  and  that  he  was  head  of  a  family:  72  Ga.  239.  Amendment  contem- 
plated is  one  adding  to,  not  taking  from  schedule.  Property  erroneously  in- 
cluded, should  file  new  application,  cannot  amend  by  striking:  84  Ga.  199. 

Beneficiaries,  in  1873,  not  necessary  to  set  out  names  and  ages  of:  67  Ga. 
669  ;  see  also  95  Ga.  417. 

Creditors,  failure  of  application  to  state  out  of  whose  property  exemption  is 
claimed  invalidates  it  as  to.  Yet  wife's  application  bound  acquiescing  husband 
and  his  heirs:  78  Ga.  209;  see  catchword  "Ownership,"  hereafter. 

Evidence,  order  to  surveyor  not  appearing  on  face  of  record  but  on  minutes, 
record  of  homestead  admissible  evidence :  69  Ga.  60. 

Head  of  family,  under  Constitution  of  1877,  application  must  state  whether 
claimed  as  head  of  family,  etc.,  or  in  what  capacity;  defect  not  cured  by 
parol  in  claim  case:  67  Ga.  728.  Under  Act  of  1868,  petition  unnecessary,  or 
that  it  should  state  that  applicant  was  head  of  a  family :  72  Ga.  239.  Sufficient 
statement,  prima  facie,  that  applicant  was  head  of  family,  as  contemplated  by 
Act  of  1868,  etc. :  92  Ga.  366. 

Jurisdiction,  presumption  is  in  favor  of  local  jurisdiction  of  ordinary  grant- 
ing exemption  :  80  Ga.  595 ;  see  also  94  Ga.  515. 

Levy,  application  for  homestead  made  prior,  levy  not  prevent  grant  thereof: 
7 1  Ga.  697. 

Levy  pending  application,  where  pending  application  part  of  personalty  in 
schedule  levied  on  under  distress-warrant,  and  before  sale  homestead  granted, 
pi'operty  not  subject  to  sale:  69  Ga.  739.  See  catchword  "Sale"  under  section 
2827. 

List  of  creditors,  slight  misnomer  of  partnership  creditor  in  list  furnished 
ordinary  will  not  vitiate  homestead  proceedings:  80  Ga.  595.  Homestead  ap- 
plied for  by  wife  out  of  husband's  estate,  void  as  to  creditor  omitted  from  list 
and  not  notified  :  83  Ga.  297 ;  see  also  68  Ga.  635.    Where  one  partner  named 
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in  schedule  as  creditor  and  served  with  notice,  firm  not  bound:  69  Ga.  842. 

Ordinary  is  required  to  approve  schedule  and  plat,  not  application  for 
homestead :  85  Ga.  687. 

Ownership,  application  of  wife  must  affirmatively  show  out  of  whose  prop- 
erty exemption  claimed:  65  Ga.  347.  Application  by  husband,  not  stating 
ownership  of  property,  not  invalid;  otherwise  as  to  application  by  wife :  67 
Ga.  669  ;  71/495 ;  see  also  62  Ga.  568.  Not  fatal  defect  that  head  of  family  did 
not  allege  out  of  whose  property  homestead  sought :  68  Ga.  459  ;  74/320.  Cred- 
itors not  affected  where  application  fails  to  state  out  of  whose  property  ex- 
emption claimed :  78  Ga.  209.  Wife's  application  here  did  not  sufficiently 
state  out  of  whose  property  homestead  sought :  70  Ga.  588.  Allegations  suffi- 
cient here :  93  Ga.  819.  Wife's  application  failing  to  show  that  property  was 
husband's,  affidavit  verifying  schedule  so  showing,  cured  defect.  Such  affi- 
davit was  part  of  the  proceedings:  73  Ga.  189. 

Petition,  signed  by  attorney  and  verified  by  applicant,  not  void  ;  nor  void  for 
failure  to  allege  age  of  wife.  Petition  here  sufficiently  explicit  as  to  who  were 
the  intended  beneficiaries :  68  Ga.  324. 

Presumptions,  residence  in  county,  that  applicant  head  of  family,  issuance 
of  order  to  county  surveyor,  all  presumed  in  support  of  ordinary's  jurisdiction, 
when  :  94  Ga.  515. 

Venue,  county  of  applicant's  residence  sufficiently  set  forth:  67  Ga.  669. 

§2829.  (2004.)  Homestead  in  different  counties.  Whenever  theApc^869- 
applicant  is  not  possessed  of  sufficient  amount  of  realty,  situated 
in  the  county  of  his  residence,  he  may  embrace  within  his  applica- 
tion tracts  of  land  situated  in  other  counties  than  that  of  his 
residence;  and  in  such  case  the  ordinary  before  whom  said  applica- 
tion is  made  shall  cause  the  survey,  valuation  and  plat  of  said  lands, 
lying  in  counties  other  than  the  residence  of  the  applicant,  to  be 
made  by  the  county  surveyor  of  the  county  where  said  lands  are 
situated. 

§2830.  (2005.)  Schedule  must  be  full;  effect  of  fraudulent  omission.  A^sl^l^ 
It  shall  be  the  duty  of  each  and  every  person  who  claims  the^2695- 
benefit  of  the  exemption  allowed  in  this  Article,  as  the  allow- 
ance is  a  liberal  one,  to  act  in  perfect  good  faith;  and  as  it  is 
in  the  power  of  the  debtor,  claiming  the  exemption  of  personal 
property,  to  conceal  part  of  his  property  or  money,  and  to  claim 
the  balance  as  exempt,  it  shall  be  the  duty  of  such  debtor,  when 
he  takes  steps  in  the  court  of  ordinary  to  have  said  exemption 
of  personal  property  set  off  to  him,  to  make  a  full  and  fair 
disclosure  of  all  the  personal  property,  including  money,  stocks 
and  bonds,  of  which  he  may  be  possessed  at  the  time,  and  all 
such  money  or  property  which  he  may  hold  in  excess  of  the  said 
exemption  shall  be  subject  to  levy  and  sale  for  the  payment  of  his 
just  debts,  and  if  the  money,  or  other  personal  property  of  which 
he  is  possessed  at  the  time  of  his  said  application,  or  at  the 
time  he  obtains  the  order  of  court  setting  off  the  property  ex- 
empt, is  fraudulently  concealed,  or  is  not  delivered  up  for  the  bene- 
fit of  his  creditors,  no  exemption  shall  be  made  in  his  favor  till 
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it  is  so  delivered  up;  and  all  orders  of  court  obtained  by  the  fraudu- 
lent concealment  of  property  as  aforesaid,  or  obtained  while  the 
debtor  had  personal  property,  money,  stocks  or  bonds,  which  he 
kept  out  of  the  reach  of  the  levying  officer,  or  did  not  in  good  faith 
deliver  up  for  the  benefit  of  his  creditors,  shall  be  null  and  void 
and  of  no  effect,  and  the  property  set  off  to  the  debtor  by  such 
order  or  judgment  shall  be  subject  to  levy  and  sale,  as  if  no  such 
order  or  judgment  had  been  rendered;  and  all  property  in  which  the 
debtor  shall  have  invested  the  money,  stocks,  bonds  or  personal  prop- 
erty, fraudulently  concealed  by  him,  or  kept  out  of  the  reach  of  his 
creditors,  shall  be  subject  to  levy  and  sale,  and  liable  to  be  sold  for 
the  payment  of  any  debt  then  in  existence.  The  debtor  guilty  of 
willful  fraud  in  the  concealment  of  part  of  his  property  from  his 
creditors,  of  which  he  is  possessed  when  he  seeks  the  benefit  of  the 
exemption,  shall,  on  account  of  his  fraud,  lose  the  benefit  of  such 
exemption,  and  his  property  shall  be  subject  to  the  payment  of  all 
just  debts  which  he  owed  at  the  time  such  fraud  was  committed; 
but  the  property,  when  once  set  off  to  him  by  order  of  the  court, 
shall  be  exempt,  as  against  all  debts  contracted  after  that  time,  but 
not  as  against  pre-existing  creditors  whom  he  has  attempted  to 
defraud  by  failing  to  give  up  to  his  creditors  all  property  in  his 
possession,  subject  to  the  payment  of  his  debts,  at  the  time  he 
applied  for  the  benefit  of  the  exemption. 

Schedule  should  describe  personal  property  with  reasonable  certainty,  but 
creditor  cannot  attack  it  collaterally  for  failure  to:  41  Ga.  196.  Application 
for  personalty  as  exempt,  wife  bound  by  husband's  fraud  and  concealment: 
43  Ga.  319.  Executor  of  creditor  by  will  alleged  fraud  of  defendant  in  leaving 
out  of  his  schedule  notes  and  accounts:  55  Ga.  340;  47/474.  Full  and  fair  dis- 
closure of  personalty  must  be  made,  otherwise  it  is  fraudulent :  62  Ga.  23-29. 

Partner  asking  exemption  from  partnership  assets,  it  appearing  that,  shortly 
before,  firm  had  large  property  ;  burden  on  applicant  to  account  for  property  : 
68  Ga.  32. 

Fraud  to  represent  one's  self  as  head  of  family,  untruly:  77  Ga.  683. 

Homestead  refused  if  applicant  withhold  money  "needful  to  employ  attor- 
neys, pay  licenses,  etc."  "Must  come  in  with  clean  hands"  ;  section  not  vio- 
lative of  constitutional  right  to  exemption  :  79  Ga.  614. 

Sale  of  scheduled  property  and  money  not  turned  over,  sufficient  to  defeat 
application  :  84  Ga.  199. 


SECTION  3. 

NOTICE    TO    CREDITORS. 


Acts  1868,        §2831.    (200C.)  Notice  of  application,   how  published.     When    said 

1871-2, p.53.  BCho(lule  has  been  filed,  and  application  made,  the  ordinary  shall 

publish  in  the  gazette  where  the  orders  are  usually  published,  not 

more  than  twice,  a  notice  as  follows:   "A.  B.  has  applied  for  exemp- 
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tion  of  personalty,  and  setting  apart  and  valuation   of  homestead, 

and  I  will  pass  upon  the  same  at o'clock ,  on  the day 

of ,  18 — ,  at  my  office,    C.  D.,  Ordinary;"  filling  said  blanks 

so  that  all  persons  may  know  the  time   for  action  by  the   ordinary 
on  said  petition. 

When  notice  should  have  been  given :  47  Ga.  504.  Where  no  proper  notice 
served  or  published,  and  when  not  waived  :  60  Ga.  462. 

If  ordinary  absent  from  county  on  day  fixed,  cannot  subsequently,  without 
notice,  grant  homestead :  67  Ga.  368. 

Presumed  that  ordinary  gave  notice  before  granting  homestead,  in  absence 
of  contrary  proof:  69  Ga.  60. 

§2832.  (2006  a.)  Other  notice.  In  addition  to  the  notice  by  publi- Act|g1876> 
cation  required  to  be  given  by  the  preceding  section,  the  applicant 
or  his  agent  shall  give  notice  in  writing  of  the  filing  of  such  appli- 
cation, and  of  the  day  of  hearing  the  same,  to  each  of  his  creditors 
residing  in  the  county,  at  least  five  days  before  the  hearing,  which 
notice  shall  be  served  personally,  or  by  leaving  a  copy  at  the  resi- 
dence or  house  of  business  of  his  creditor,  and  the  fact  of  such 
notice  shall  be  verified  by  oath  of  the  applicant  or  his  agent.  Said 
applicant  shall  also  notify  creditors  residing  out  of  the  county  of 
his  application,  by  preparing  written  notices  of  his  application  and 
the  day  of  hearing,  which  notice  shall  be  delivered  by  him  to  the 
ordinary,  with  stamped  envelopes,  and  shall  be  by  said  ordinary 
directed  and  mailed  to  said  persons  so  residing  out  of  said  county,  if 
the  residence  of  such  creditors  be  known  to  the  petitioner,  at  least 
fifteen  days  before  the  day  of  hearing. 

Notice  to  non-resident  creditor  sufficiently  shown  here,  on  presumption  that 
ordinary  did  his  duty  in  mailing  notice:  68  Ga.  324. 

Where  homestead  void  as  to  certain  creditor  for  want  of  notice,  head  of 
family  may  reapply  as  against  him :  68  Ga.  635. 

Where  notice  was  defective  in  failing  to  designate  time  for  hearing  applica- 
tion ;  and  in  describing  applicant  as  "R.  J.  Smith"  instead  of  "J.  P.  Smith": 
60  Ga.  463. 

Where  debtor  of  firm  named  in  his  schedule  one  of  partners  as  his  creditor 
and  served  him  with  notice,  firm  not  bound:  69  Ga.  842;  see  also  47  Ga.  504. 

Application  approved,  presumption  is  that  creditors  were-  duly  notified. 
Proceedings  failing  to  show  such  notice  not  inadmissible :  72  Ga.  478. 

§2833.   (2007.)    Time  of  hearing  application.    The  time  fixed  by  said  Acts  1876, 
notice  shall  not  be  less  than  twenty  nor  more  than  thirty  days  from 
the  date  of  the  order  of  the  ordinary  to  such  surveyor. 
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SECTION  4. 


Acts  1868, 
p.  28. 


I 


i  A  •  * 


SURVEYOR  8  RETURN;  APPROVAL  OF  PLAT  AND  APPLICATION. 

§2834.  (2008.)  Surveyor's  duty  and  liability.  The  surveyor  to 
whom  said  order  shall  be  delivered  by  the  applicant,  shall  lay  off 
the  homestead  on  or  out  of  the  land  claimed  by  the  applicant,  and 
make  a  plat  of  the  same,  and  make  an  affidavit  that  the  same  is 
correctly  platted  and  laid  off,  and  its  value,  and  return  the  same  to 
the  ordinary  before  the  day  appointed  in  the  order  for  passing  upon 
said  application.  Should  any  county  surveyor  fail  to  comply  with 
his  duty  as  prescribed  in  this  Article,  he  shall  be,  by  said  ordinary, 
punished  for  a  contempt  of  court. 

Omission  of  surveyor  to  swear  to  plat,  amendable  on  appeal :  61  Ga.  385. 

That  return  appeared  to  have  been  made  on  day  set  for  hearing,  not  render 
proceeding  void,  but  time  allowed  to  investigate  return  :  68  Ga.  324. 

Homestead  set  apart  before  surveyor's  return  filed  and  sworn  to,  invalid: 
76  Ga.  35. 

Surveyor's  affidavit  that  plat  "is  a  correct  plat,"  sufficient  under  this  sec- 
tion :  85  Ga.  267. 

Eeturn  by  surveyor  must  have  written  affidavit  attached,  to  authorize  or- 
dinary to  approve  homestead  :  85  Ga.  340. 

Administration  of  oath  presumed,  where  beneficiaries  have  remained  un- 
disturbed for  twenty  years:  94  Ga.  515. 

§2835.  (2009.)  Application  for  homestead,  how  approved,  etc.  If,  at 
the  time  and  place  appointed  for  passing  upon  said  application,  no 
objection  shall  be  urged  by  any  creditor  of  the  applicant,  the  ordi- 
nary shall  indorse  upon  said  schedule  and  upon  said  plat:  "Ap- 
proved this  the day  of ,  18 — ,"  filling  the  blanks,  and  shall 

sign  the  same  officially,  and  hand  the  same  to  the  clerk  of  the  supe- 
S/,  rior  court  of  his  county,  who  shall  record  the  same  in  a  book  to 
be  kept  for  that  purpose  in  his  office,  which  record  or  a  certified 
transcript  of  the  same,  shall  be  competent  evidence  in  all  the  courts 
of  this  State. 

Application  granted  and  approved  by  the  ordinary,  not  alleging  he  was 
head  of  a  family  not  void,  it  appearing  for  their  use:  56  Ga.  520.  Certified 
copy  of,  approved  by  ordinary,  not  admissible  except  as  secondary  evidence. 
See  Acts  of  1877,  page  18:  60  Ga.  115,  116.  Property  conveyed  to  wife  pending 
her  application  for  homestead,  made  it  of  no  effect:  61  Ga.  451. 

Homestead  proceedings  presumed  to  be  regular:  85  Ga.  267. 

Plat  of  homestead  not  required  to  be  recorded  in  county  where  land  lies, 
but  only  in  county  where  proceedings  had  :  85  Ga.  267. 

Ordinary  is  required  to  approve  schedule  and  plat,  not  application  for  home- 
stead :  85/687. 

Original  homestead  papers  best  evidence:  85  Ga.  687. 

Granted  in  1868,  recorded  in  1877,  and  record-book  lost,  subsequent  waiver  of 
homestead  bad  nevertheless:  95  Ga.  415. 


Acts  1877, 
p.  18. 
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§2836.  (2010.)  Objections,  how  and  when  made.  Should  any  cred-  Actf81868' 
itor  of  the  applicant  desire  to  object  to  said  schedule,  for  want  of 
sufficiency  and  fullness,  or  for  fraud  of  any  kind,  or  to  dispute  the 
valuation  of  said  personalty,  or  the  propriety  of  the  survey,  or  the 
value  of  the  premises  so  platted  as  the  homestead,  he  shall,  at  said 
time  and  place  of  meeting,  specify  the  same  in  writing. 

When  creditor  cannot  attack  collaterally  the  judgment  of  the  ordinary 
approving  the  application  :  41  Ga.  196.  By  purchaser  of  land,  at  sheriff's  sale 
under  creditor's  judgment:  43  Ga.  418.  Parties  contesting  over  a  homestead 
right,  concluded  by  ordinary's  decision,  where  in  jurisdiction:  44  Ga.  663. 
Objections  to  personalty  by  another  creditor  on  day  for  trial  of  objections  to 
realty:  47  Ga.  250.  Where  money  refused  to  be  paid  to  plaintiff  in  mortgage 
fi.  fa.  wrongfully,  he  having  had  no  notice  of  granting  a  homestead:  47  Ga. 
504.  No  injunction  necessary  against  taking  homestead  in  partnership  assets : 
59  Ga.  398.  Where  injunction  was  sustained  against  collection  of  judgment, 
in  view  of  final  decision  of  Gunn  vs.  Barry :  49  Ga.  383. 

In  superior  court  on  appeal,  objectors  entitled  to  open  and  conclude:  79 
Ga.  614. 

Purchaser  at  execution  sale  of  land  afterward  sought  to  be  homesteaded 
by  defendant  in  Ji.  fa.,  subrogated  to  rights  hereunder  of  creditor  of  applicant: 
74  Ga.  545. 

§2837.  (2010a.)  Surveyor's  return  to  be  made,  when.  In  all  cases  Apctf9m8~9' 
the  return  of  the  surveyor,  as  required  by  law,  shall  be  made  to  the 
ordinary  at  least  five  days  before  the  time  appointed  for  passing  upon 
the  application  for  exemption,  in  which  he  shall  state,  on  oath,  the 
value  of  the  realty  platted  by  him  for  exemption;  and  it  shall  be  a 
valid  ground  of  objection  to  the  propriety  of  any  survey,  that  the 
same  has  been  so  made  as  to  unjustly  or  needlessly  injure  the  value 
of  any  land  left  unexempted,  by  a  disregard  of  the  shape  and  loca- 
tion of  the  entire  tract. 

§2838.  (2011.)  Appraisers  and  appeals.  Upon  objection  made  as  ^J^^fg 
provided  for  in  section  2836,  unless  the  applicant  shall  so  alter  $4454- 
said  schedule  or  plat,  or  both,  as  to  remove  said  objections,  said 
ordinary  shall  appoint  three  disinterested  appraisers  to  examine 
the  property  concerning  which  the  objections  are  made,  and  to 
value  the  same,  and  on  their  return  (which  shall  be  made  under 
oath),  if  either  be  found  to  be  too  large,  such  alterations  shall  be 
made  in  such  schedule,  and  in  such  plat,  as  the  ordinary  may  deem 
proper  to  bring  the  same  within  the  limits  of  the  value  allowed  by 
the  Constitution,  and  he  shall  then  and  there  approve  said  schedule 
and  said  plat  as  required  by  section  2835  of  this  Code,  and  hand 
the  same  to  the  clerk  of  the  superior  court  of  his  county,  who 
shall  record  the  same  as  required  by  said  section  2835.  Either 
party  dissatisfied  with  the  judgment,  shall  have  the  right  to  appeal 
under  the  same  rules,  regulations  and  restrictions  as  are  provided 
by  law  in  cases  of  appeal  from  the  court  of  ordinary. 
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Return  of  appraisers  and  approval  of  ordinary  unappealed  from,  conclusive 
upon  applicant:  53  Ga.  408.  An  appeal  discretionary  with  the  jury  to  sustain 
ordinary  in  value  or  number  of  acres  for  homestead :  49  Ga.  40,  41 ;  43/318. 
On  appeals  from  court  of  ordinary  the  investigation  is  de  novo :  40  Ga.  173. 
Objections  to  schedule  should  be  plainly  set  forth  in  writing:  40  Ga.  439. 
May,  by  certiorari  to  superior  court,  correct  errors  of  ordinary:  45  Ga.  483-485. 
Applicant  may  amend  his  petition  by  inserting  new  right,  on  appeal  to  superior 
court:  45  Ga.  553. 


SECTION  5. 

TOWN    PROPERTY. 

Acts  1868,  §2839.  (2012.)  Town  property,  how  exempted.  If  the  applicant 
1876,  p.  48.  seeks  to  have  an  exemption  set  apart  out  of  town  property,  exceed- 
$2870.'  ing  in  value  the  amount  of  exemption  which  he  claims,  and  to  which 
he  may  be  entitled  in  realty  to  complete  his  legal  exemption,  and  it 
cannot  be  so  divided  as  to  give  an  exemption  of  that  value,  the  or- 
dinary may  pass  an  order  that,  should  said  property  (describing  the 
same)  be  thereafter  sold  by  virtue  of  any  order,  judgment  or  decree 
of  any  court  in  this  State,  so  much  of  the  proceeds  of  such  sale  as 
may  be  necessary  to  make  up,  when  added  to  his  other  exempted 
property,  if  any,  the  full  amount  of  the  exemption  allowed  by  this 
Article  shall  be,  by  the  officer  making  sale,  paid  over  to  the  ordi- 
nary, to  be  invested  by  some  proper  person  appointed  by  the  or- 
dinary, in  property  selected  by  the  applicant,  which  shall  consti- 
tute the  exemption  of  said  applicant,  or  a  part  thereof,  as  the  case 
may  be,  when  said  order  and  the  deed  of  reinvestment  shall  have 
been  recorded  by  the  clerk  of  the  superior  court. 

Appraisers'  return  and  approval  of  ordinary  unappealed  from,  conclusive  as 
to  city  property  for  a  homestead :  53  Ga.  407,  408.  Proceeds  of  town  property 
on  which  homestead  taken  without  proper  notice,  held  as  against  mortgage./?. 
fa.,  wrongfully:  47  Ga.  504.  To  be  a  homestead  as  long  as  the  family  relation 
•  existed :  47  Ga.  629-632.  Certiorari  remedy  for  errors  and  proceedings  under 
this  section:  45  Ga.  484.  Illegality  not  allowed  against  sale  of  homestead  in 
the  town  of  Greensboro,  against  mortgage  ft.  fa.:  61  Ga.  204,  205. 

Verdict  finding  subject  to  execution,  interest  of  defendant  in  certain  prop- 
erty in  which  homestead  claimed,  covers  interest  above  homestead  only:  86 
Ga.  127. 

APct291868,        §2840.    (2013.)   Liability  of  ordinary  and  other  officers.     Should  any 
$2871.  ministerial  officer  of  this  State,  upon  being  shown  a  certified  copy 

of  the  order  of  the  ordinary,  mentioned  in  the  preceding  section, 
fail  to  retain  and  pay  over  to  said  ordinary  said  proceeds,  as  re- 
quired in  said  section,  or  should  any  ordinary  receiving  the  same 
fail  to  appoint  said  person  to  have  the  same  invested,  and  turn  over 
the  proceeds  to  him,  said  officers  and   their   securities,  respectively, 
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shall  be  liable  to  said  applicant  for  said  money,  and  twenty  per 
cent,  interest  thereon,  while  they,  respectively,  wrongfully  withhold 
the  same,  or  any  part  thereof. 


SECTION  6. 

EXEMPTION    OF    MONEY. 

§2841.  (2016  a.)  Cash,  how  exempted.  When  any  person  applies  A^s^[_ 
for  exemption  of  personalty,  and  said  personalty  sought  to  be187o'p-21- 
exempted  consists  wholly  or  in  part  of  cash,  before  the  same  shall  be 
allowed  finally,  it  shall,  under  the  direction  of  the  ordinary,  be 
invested  in  such  articles  of  personal  property  as  the  applicant  may 
desire,  and  when  so  invested  and  returned  by  schedule,  with  or 
without  other  property,  as  the  law  requires,  shall  constitute  the 
exemption  of  personalty,  and  in  no  case  shall  the  allowance  of  cash 
without  such  investment  be  a  valid  exemption. 

Rule  stated :  69  Ga.  186. 

Money  held  by  garnishment  could  not  be  invested  and  exempted  as  against 
debt  prior  to  1877 :  70  Ga.  650. 

Converting  creditor  cannot  demand  investment  of  damages  recovered:  77 
Ga.  130. 

Share  of  partner  in  money  in  hands  of  receiver  of  partnership,  cannot  be 
exempted  for  such  partner  until  receivership  expenses  paid:  93  Ga.  613. 


SECTION  7. 

RIGHTS    OF    WIFE    AND    CHILDREN,    HOW    PROTECTED. 

§2842.  (2019.)  Homestead  to  wife  when  separate  from  husband.  Acts  mo, 
When  husband  and  wife  are  in  the  state  of  separation,  and  the 
minor  children  reside  with  the  wife,  or  by  the  law  she  is  entitled 
to  their  possession,  or  the  court  awards  them  to  her,  the  wife  is 
the  head  of  the  family  in  the  contemplation  of  the  homestead  and 
exemption  laws,  and  as  respects  her  separate  property,  may  have  it 
set  apart. 

Wife  cannot  take  homestead  out  of  her  own  property,  unless  living  separate 
from  husband:  71  Ga.  496. 

Not  ordinarily  entitled  to  homestead  out  of  own  property:  74  Ga.  823. 
Where  husband  invalid  and  indigent,  and  there  are  minor  daughters  depend- 
ent, she  may  homestead  her  own  property:  90  Ga.  781. 

§2843.     (2022.)    Husband    or  guardian    refusing,  who    may  apply,  ^^ITth 
Should  the  husband  refuse  to  apply  for  the  exemption,  his  wife,   or 
any  person  acting  as  her  next  friend,  may  do  the  same,  and  it  shall 
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Acts  1894, 
p.  93. 


Acts  1868, 
p.  29. 
1870, p.  72. 


Acts  1868, 
p.  29. 
1869, p.  25. 
1876,  p.  49. 


be  as  binding  as  if  done  by  the  husband.  Should  any  trustee  or 
guardian  of  a  family  of  minor  children  fail  to  apply  for  said  exemp- 
tion, the  ordinary  may,  upon  application  of  any  next  friend  for  the 
minors,  allow  him  or  her  to  act  in  lieu  of  such  trustee  or  guardian, 
and  this  shall  be  as  binding  as  if  done  by  the  said  guardian  or 
trustee. 

Homestead  obtained  by  the  wife  under  State  law  did  not  avail,  her  husband 
having  been  declared  a  bankrupt:  61  Ga.  223,  224.  Wife's  application  for  self 
and  children  should  show  out  of  whose  property,  and  who  is  her  husband:  61 
Ga.  105.  If  husband  object,  no  homestead  can  be  carved  out  of  the  estate  by 
any  one:  55  Ga.  182,  183.  Wife  obtaining,  out  of  individual  real  estate  of  a 
firm  established  prior  to  1868,  husband  consenting:  63  Ga.  586. 

Application  must  state  ownership  of  property:  62  Ga.  568;  67/669;  71/495. 

Wife's  application  here  did  not  sufficiently  state  out  of  whose  property 
homestead  sought:  70  Ga.  588. 

If  husband  objects,  wife's  right  denied:  68  Ga.  283. 

Homestead  at  instance  of  first  wife  may  be  enjoyed  by  second  wife:  72 
Ga.  668. 

Widow  may  obtain  homestead,  against  objection  of  husband's  creditor,  in 
husband's  property  devised  to  her  for  life  in  trust  for  children :  76  Ga.  627. 

Wife  asking  homestead  in  lands  as  property  of  her  husband,  inconsistent 
with  her  assertion  of  title :  91  Ga.  367. 

Allegations  here  sufficient  to  show  that  property  was  husband's,  and  hus- 
band not  appearing  and  objecting,  his  assent  presumed :  93  Ga.  819. 

§'2844.»  When  sale  may  be  made  upon  application  of  beneficiaries. 
Whenever  any  property  has  been  set  apart,  and  the  beneficiaries 
desire  the  same  sold  for  reinvestment,  and  the  debtor  fails  or  refuses 
to  join  with  the  beneficiaries  in  the  application  to  have  it  sold  for 
reinvestment;  or  where  a  divorce  has  been  granted  the  wife,  and 
the  homestead  property  sought  to  be  sold  for  reinvestment  has  been 
awarded  to  the  wife  for  the  support  of  the  wife  and  her  children,  the 
proceedings  shall  be  in  all  respects  as  binding  upon  all  parties  as  if 
the  debtor  or  husband  had  joined  with  the  beneficiaries  in  such 
application. 

§2845.  (2023.)  Costs,  by  whom  paid.  In  all  cases,  before  the 
approval  of  the  ordinary  can  be  demanded  as  hereinbefore  provided, 
the  applicant  shall  pay  to  the  ordinary  the  cost  of  said  proceedings, 
including  the  clerk's  cost  for  recording  the  same.  He  shall  be 
bound  for  such  cost  if  he  approves  the  same.  If  any  person  filing 
objections  to  said  schedule  or  plat  shall  fail  to  have  the  same  sus- 
tained, he  shall  pay  the  cost  of  said  proceedings. 

§2846.  (2024.)  Property  set  apart,  how  vested.  Property  set  apart 
for  a  wife  or  for  a  wife  and  minor  children,  or  for  minor  children 
alone,  shall,  upon  the  death  of  the  wife  or  her  marriage,  when  set 
apart  to  her  alone,  and  upon  majority  of  the  minor  children  or 
their  marriage  during  minority,  when  set  apart  for  minor  children, 
and  upon  the  death  or  marriage  of  the  wife  and  majority  or  mar- 
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riage  of  the  minor  children,  when  set  apart  to  wife  and  minor 
children,  revert  to  the  estate  from  which  it  was  set  apart,  unless 
sold  or  reinvested  in  pursuance  of  the  provisions  of  this  Article, 
when  the  same  provision  as  to  reversion  shall  follow  all  reinvest- 
ments, unless  the  fee  simple  is  sold  as  herein  provided. 

See  notes  to  section  2866,  and  general  note  thereafter. 

See  notes  to  section  2827,  and  general  note  thereafter,  catchwords  "Title" 
and  "Trust  Estate." 

Homestead  for  wife  and  daughter  having  terminated,  second  homestead 
allowed  for  second  wife  and  family :  75  Ga.  813. 

Homestead  having  ceased,  land  sold  by  father  to  son,  possession  by  latter 
for  four  years  bars  judgments:  85  Ga.  646. 

Exemption  of  land  taken  by  father  for  benefit  of  minor  son,  ceases  when 
son  reaches  majority :  85  Ga.  646. 

Homestead  taken  for  wife  and  minor  female  grandchild,  dependent,  con- 
tinues after  death  of  wife  so  long  as  grandchild  dependent :  68  Ga.  490. 

Conveyance  of  homestead  by  husband  and  wife,  valid  after  termination  of 
homestead,  against  beneficiaries:  91  Ga.  546,  550. 

Homestead  set  apart  to  a  widow  for  herself  and  children  from  husband's 
estate,  continues  during  minority  of  children  and  during  her  widowhood:  69 
Ga.  60. 

Second  wife  becomes  beneficiary  of  homestead  created  for  first  wife :  72 
Ga.  668. 

Pending  homestead  estate  under  Constitution  of  1868,  property  not  subject 
to  debt  contracted  since  1877,  though  head  of  family  dead,  some  of  bene- 
ficiaries being  still  minors :  74  Ga.  832. 

Widow  in  1874  taking  homestead  in  husband's  lands,  children  arriving  at 
age  could  not  recover  their  parts :  92  Ga.  340. 

Widow  taking  homestead  as  head  of  family  and  guardian  for  minors  in 
lands  of  husband,  effect;  children  coming  of  age,  homestead  in  their  shares 
terminated :  82  Ga.  616. 

Where  father  obtains  homestead  and  afterwards  marries,  wife  becomes 
beneficiary,  and  homestead  does  not  terminate  upon  children  arriving  at  ma- 
jority: 80  Ga.  289;  80/328. 

Homestead  under  Constitution  of  1868  continued  so  long  as  family  exists, 
and  new  homestead  under  Constitution  of  1877  was  a  nullity:  80  Ga.  333. 

Homestead  continues  so  long  as  head  of  family  has  wife  or  minor  children, 
whether  original  beneficiaries  or  not :  93  Ga.  822. 

Imbecility  of  minor  beneficiary,  as  to  which  application  is  silent,  not  ex- 
tend homestead  beyond  majority :  87  Ga.  130 ;  neither  will  dependency  of 
unmarried  daughter :  88  Ga.  237 ;  89/185. 

Homestead  set  apart  to  wife  out  of  husband's  property  continued  after  his 
death  until  her  death,  reverted  then  to  his  estate,  and  descended  thence  to 
his  children  by  former  wife:  89  Ga.  612. 

Homestead  for  wife  and  granddaughter,  after  deatli  of  man  and  wife,  ter- 
minated when  granddaughter  came  of  age,  although  latter  in  dependent  con- 
dition: 91  Ga.  546. 

Homestead,  after  husband's  death,  set  apart  to  widow  as  year's  support, 
lesser  estate  merged  in  greater  and  title  became  absolute:  85  Ga.  731. 

As  against  creditors,  homestead  does  not  terminate  during  life  of  widow  : 
86  Ga.  576.     So  also  as  against  children  after  they  come  of  age :  92  Ga.  340. 

After  divorce,  wife's  interest  in  homestead  on  husband's   property  ceases: 
86  Ga.  591. 
27 
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Land  levied  on  and  sold,  pending  application  for  homestead,  purchaser  gets 
title,  to  take  effect  on  termination  thereof:  86  Ga.  697. 

See  catchword  "Sale"  under  section  2827. 

Homestead  not  alienable  by  husband  even  to  wife  who  was  sole  beneficiary : 
89  Ga.  612. 

Removal  from  State  terminates  homestead:  88  Ga.  84;  73/423;  87/762; 
91/368. 


SECTION  8. 

SALE,  REINVESTMENT,  AND  INCOME. 

Acts  1876,        §2847.    (2025.)   Exempted  property,  how  sold  for  reinvestment. 
T^oo  1-  Whenever  the  debtor  and  his  wife,  if  any,  shall  jointly  desire  the 

$5920.  property  exempted,  whether  real  or  personal,  to  be  sold  for  reinvest- 
ment, the  application  must  be  made  to  the  judge  of  the  superior  court 
of  the  county  where  the  debtor  resides,  or  the  property  is  situated,  un7 
less  such  judge  is  disqualified,  when  application  may  be  made  to  the 
judge  of  the  superior  court  of  an  adjoining  circuit,  for  the  sale 
thereof,  and  the  judge  may,  upon  proper  showing,  either  in  term  or 
vacation,  order  a  sale  of  the  property,  and  the  proceeds  shall  be  re- 
invested upon  the  same  uses. 

2.  The  sale  shall  operate  to  pass  to  the  purchaser  the  entire  inter- 
est and  title  of  the  beneficiaries  in  the  exempted  property,  and  also 
the  entire  interest  and  title  owned,  before  the  exemption  was  made, 
by  the  party  out  of  whose  estate  the  property  was  so  exempted. 

3.  The  purchaser  shall  receive  the  property  and  hold  the  same,  as 
to  all  liens  thereon  against  the  original  debtor,  with  the  same  ex- 
emption therefrom,  and  for  the  same  length  of  time  as  was  allowed 
to  said  original  debtor  before  such  sale;  and  by  consent  of  all  lien 
creditors,  the  liens  of  such  creditors  may  be,  by  such  order,  divested 
and  transferred  to  such  newly  acquired  property. 

4.  A  trustee  or  guardian  of  minor  children,  for  whose  benefit  prop- 
erty has  been  exempted,  may  apply  for  an  order  of  sale  under  the 
foregoing  provisions;  but  all  persons  interested  shall  be  parties  to 
the  proceeding. 

5.  Said  judge  shall  order  the  entire  proceedings  recorded  on  the 
minutes  by  the  clerk  of  the  superior  court  of  the  county  in  which 
the  parties  applying  for  the  order  of  sale  reside,  and  where  land 
is  sold,  in  the  county  where  the  land  is  situated;  and  said  judge 
shall  have  all  the  power  of  a  chancellor  to  provide  the  means  and 
mode  of  sale  and  reinvestment,  as  aforesaid. 

6.  The  provisions  of  this  section  shall  apply  to  the  sale  of  any 
homestead  or  exemption  set  apart  under  the  Constitution  of  1868. 
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A3  to  purchaser's  status  where  homestead  sold  with  ordinary's  approval 
under  old  law :  69  Ga.  476,  477. 

Where  homestead  is  sold  for  purpose  of  removal  to  another  State,  and  re- 
investment there,  debtor's  reversionary  interest,  in  hands  of  purchaser,  sub- 
ject to  levy  and  sale :  73  Ga.  422. 

Homestead  policy  of  State,  discussed.  Purchaser  subrogated  to  debtor's 
rights.  Purchaser  chargeable  with  such  notice  as  homestead  proceedings 
give :  73  Ga.  422.     (Citing  60  Ga.  624 ;  69/476.) 

Head  of  family  not  enjoined  from  applying  for  leave  to  sell,  under  allega- 
tions here :  72  Ga.  668. 

Purchaser  at  reinvestment  sale,  sued  for  purchase-money,  cannot  set  off 
claim  against  head  of  family  or  beneficiary  :  74  Ga.  541. 

Order  for  sale  hereunder,  admissible  in  suit  for  purchase-money  against 
purchaser  at  sale,  whether  copy  of  homestead  application  attached  to  petition 
for  sale,  or  not :  74  Ga.  541. 

Order  for  reinvestment  granted  after  husband's  death,  valid,  there  being 
still  beneficiaries  ;  sale  divested  claims  of  heirs :  78  Ga.  209. 

After  sale  for  reinvestment,  liens  of  creditors  not  being  transferred,  cred- 
itor could  not  levy  and  sell  reversion,  subject  to  homestead,  before  termina- 
tion of  homestead  estate:  79  Ga.  116. 

Act  of  1878  applies  to  homestead  set  apart  before  its  passage ;  that  debt 
arose  prior  to  1878  gives  creditor  no  right  to  levy  on  and  sell  reversion  before 
homestead  terminates:  79  Ga.  121. 

Sale  by  husband  and  wife  without  sanction  of  court,  void:  80  Ga.  330. 

Children  not  necessary  parties  to  application  by  parent  for  reinvestment  of 
homestead  property :  81  Ga.  370. 

Both  judicial  order  and  wife's  consent  essential  to  sale.  Both  will  not 
authorize  mortgage  by  husband.  Wife  having  made  such  mortgage,  not 
estopped  to  deny  its  validity :  83  Ga.  712. 

That  beneficiaries  of  homestead  used  proceeds  of  illegal  sale  thereof,  not 
bar  recovery  of  land.  Money  paid  for  homestead  illegally  sold,  may  be  set  off 
against  mesne  profits,  when :  85  Ga.  267. 

Wife  making  warranty  deed  to  homestead,  not  estopped  from  recovering 
land,  under  homestead  right:  85  Ga.  267. 

See  catchword  "Sale"  under  section  2827. 

Land  paid  for  with  homestead  land  is  homestead  property,  though  the  deed 
thereto  be  taken  in  name  of  husband:  87  Ga.  584;  78/767;  53/257;  54/168; 
59/861 ;  56/577  ;  63/393. 

Mortgagee  stands  on  same  plane  with  purchaser :  87  Ga.  584 ;  citing  41 
Ga.  202. 

Husband  could  not  be  estopped  by  his  own  private  sale:  87  Ga.  584. 

By  sale  under  this  section,  liens  follow  proceeds  and  purchaser  gets  fee 
simple  title:  87  Ga.  592. 

Where  wife's  creditor  charged  with  notice  of  homestead,  though  formal 
paper  title  in  wife :  87  Ga.  585. 

§2848.   (2026.)  Rents  and  profits,  how   disposed  of.     All   produce,  Acts  i860, 
rents  or  profits  arising  from  homesteads  in  this  State  shall  be  for 
the  support  and  education  of  the  families  claiming  said  homesteads, 
and  shall  be  exempt  from  levy  and  sale,  except  as  provided  in  the 
Constitution. 

Tenant  not  entitled  to  exemption  out  of  crop  until  landlord  paid  his  rent, 
where  a  proper  defense  made ;  41  Ga.  95  ;  43/339,  623.     Crops,  proceeds  of  land 
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on  which  is  a  homestead,  exempt  also  from  levy  of  ordinary  fi.  fas.:  46  Ga. 
302.  When  proceeds  of  homestead,  invested  wrongfully  in  other  land,  were 
liable  to  creditors :  54  Ga.  515,  516.  Where  the  suit  should  have  been  against 
trust  estate,  to  subject  it  for  improvements :  59  Ga.  330.  Where  homestead 
exchanged,  the  reinvestment  still  retaining  the  homestead  character:  56 
Ga.  577. 

Forfeiture  to  be  paid  by  lessee  of  homestead,  part  of  profits  of  homestead 
estate :  85  Ga.  687. 

Beneficiaries  who  during  minority  were  wrongfully  deprived  of  rents  from 
homestead  lands,  cannot  after  majority  recover  such  rents:  94  Ga.  523. 

See  catchword  "Increase"  under  section  2827. 


SECTION  9. 

LEVY    AND    SALE,    WHEN    ALLOWED. 

Acts^i868,        §2849.   (2027.)  Levy  or  sale  of  homestead  is  trespass.     Any  officer 

59137' 2872'  knowingly  levying  on  or  selling  property  made  exempt  from  sale 

(except  as  provided  in  the  next  section)  shall  be  guilty  of  trespass, 

and  the  wife  or  family  of  the  debtor  may  recover  therefor  for  their 

exclusive  use. 

Trespass  is  not  the  only  remedy  ;  claim  may  be  interposed :  41  Ga.  196.  Sec- 
tion referred  to :  57  Ga.  219.     Trover  may  be  brought :  59  Ga.  240. 

Debtor  not  made  party  plaintiff:  68  Ga.  772. 

Having  homestead  set  apart  in  land  does  not  give  any  right  against  true 
owner:  72  Ga.  119. 

Forthcoming  bond  for  property  levied  on,  discharged  by  taking  homestead: 
72  Ga.  478. 

Acts  i87i,  §2850.  (2028.)  Homestead,  how  and  when  sold  by  officer.  In  all  cases 
$2873.  when  any  defendant  in  execution  has  applied  for,  and  had  set  apart 
a  homestead  of  realty  and  personalty,  or  either,  or  where  the  same 
has  been  applied  for  and  set  apart  out  of  his  property,  as  provided 
for  by  the  Constitution  and  laws  of  this  State,  and  the  plaintiff  in 
execution  is  seeking  to  proceed  with  the  same,  and  there  is  no  prop- 
erty except  the  homestead  on  which  to  levy,  upon  the  ground  that 
his  debt  falls  within  some  one  of  the  classes  for  which  the  homestead 
is  bound  under  the  Constitution,  it  shall  and  may  be  lawful  for  such 
plaintiff,  his  agent  or  attorney,  to  make  affidavit  before  any  officer 
authorized  to  administer  oaths,  that,  to  the  best  of  his  knowledge 
and  belief,  the  debt  upon  which  such  execution  is  founded  is  one 
from  which  the  homestead  is  not  exempt,  and  it  shall  be  the  duty  of 
the  officer  in  whose  hands  the  execution  and  affidavit  are  placed  to 
proceed  at  once  to  levy  and  sell,  as  though  the  property  had  never 
been  set  apart.  The  defendant  in  such  execution  may,  if  he  desires 
to  do  so,  deny  the  truth  of  the  plaintiff's  affidavit,  by  filing  with 
the  levying  officer  a  counter-affidavit, 
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See  catchword  "Sale"  under  section  2827. 

Subject  to  execution  on  a  debt  for  the  purchase-money,  although  trans- 
ferred to  third  party :  39  Ga.  386.  Sheriff  notified  that  execution  on  debt  was 
for  purchase-money,  failing  to  make  money,  liable:  44  Ga.  14.  Property  pur- 
chased under  sale  with  notice,  purchaser  buys  it  subject  to :  40  Ga.  293.  Sec- 
tion cited  ;  order  required,  where  undisposed  of  levy  and  claim,  to  withdraw 
claim  papers  to  make  new  levy :  65  Ga.  256.  Section  cited,  when  no  evidence, 
no  other  property,  and  no  proper  affidavit  before  levy :  57  Ga.  219,  220. 

Illegality  by  widow  to  fi.  fa.  levied  on  property  homesteaded  by  deceased 
husband,  need  not  state  plaintiff  had  not  filed  affidavit  under  this  section  :  65 
Ga.  303. 

Section  inapplicable  to  debt  antedating  Constitution  of  1868,  regardless  of 
"classes  for  which  the  homestead  is  bound"  :  74  Ga.  36. 

Rules  nisi  and  absolute,  also  the  execution,  setting  out  that  debt  was  for 
purchase-money,  defendant  concluded  ;  affidavit  under  under  this  section  un- 
necessary :  74  Ga.  380. 

Counter-affidavit  that  property  exempt,  not  arrest  levy  and  sale  under  dis- 
tress warrant ;  what  procedure  necessary  :  75  Ga.  678. 

Claim  proper  defense  to  levy  on  homestead  without  proper  affidavit :  77 
Ga.  467. 

Claim,  not  counter-affidavit,  proper  mode  of  arresting  levy  under  distress 
warrant,  although  plaintiff  filed  affidavit  that  not  exempt:  75  Ga.  678. 

Mortgage,  rule  nisi  and  rule  absolute  showing  waiver,  levy  several  months 
before  homestead  set  apart,  affidavit  not  necessary :  83  Ga.  177. 

Verdict  finding  subject  to  execution,  interest  of  defendant  in  certain  prop- 
erty in  which  homestead  claimed,  covers  interest  above  homestead  only: 
86  Ga.  127. 

Judgment  founded  on  attachment  against  homestead  property,  on  ground 
of  non-residence  of  husband,  void:  86  Ga.  591. 

Where  bond  for  titles  given,  judgment  for  purchase-money,  and  deed  filed 
for  levy,  homestead  not  defeat  judgment.  Plaintiff  need  not  file  affidavit  to 
levy :  92  Ga.  780 ;  see  also  74  Ga.  380. 

Affidavit  must  show  that  no  other  property  upon  which  to  levy :  95  Ga.  788 ; 
see  also  77  Ga.  468. 

§2851.     (2029.)     Counter-affidavit    suspends   proceedings.     In    cases  Acts  1871-2, 
where  such  counter-affidavit  is  filed,  it  shall  be  the  duty  of  the  levy- 
ing officer  to  suspend  further  proceedings  under  such  execution,  and 
return  the  same  together  with  the  two  affidavits  to  the  court  from 
which  the  execution  issued. 

Counter-affidavit  did  not  deny  truth  of  plaintiff's  affidavit,  so  as  to  form 
issue :  46  Ga.  282,  283. 

§2852.   (2030.)  Issue,  how  tried.     At  the  first  term  of  the  court  to  Actsgi87i-2, 
which  such  execution  and  affidavits  are  returned,  an  issue  shall   be 
formed  upon  the  same,  and  tried  as  in  cases  of  illegality. 

§2853.   (2031.)  Effect  of  the  finding.     When  the  finding  upon  such  Actsum-2, 
issue  is  in  favor  of  the  plaintiff  in  execution,  it  shall  be  the  duty  of 
the  levying  officer  to  proceed  forthwith  with  the  collection  of  such 
debt  by  sale  of  the  homestead  property,  if  necessary;  and  when  the 
finding  upon  such  issue  is  in  favor  of  the  defendant  in  execution,  it 
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shall  operate  to  release  the  homestead  property,  without  prejudicing 
any  other  right  of  the  plaintiff. 
Actsi868,  §2854.  (2032.)  Other  exemptions,  not  denied  by  this  Article.  Noth- 
$§2866*2864  *n§  contained  in  this  Article  shall  be  construed,  to  prevent  any 
debtor  who  does  not  wish  to  avail  himself  of  the  benefits  of  this 
Article,  from  claiming  the  exemptions  allowed  by  section  2866.  But 
no  person  who  shall  be  allowed  the  exemptions  under  said  section 
shall  take  any  benefit  under  this  Article.  Nor  shall  any  person 
who  shall  be  allowed  the  exemptions  under  the  law  contained  in 
this  Article,  be  allowed  the  exemptions  under  said  section  2866, 
unless  the  homestead  and  exempted  property  so  elected  is  lost  by 
virtue  of  a  sale  under  an  outstanding  claim,  in  which  event  such 
election  shall  not  bar  an  application  for  a  homestead  and  exemp- 
tion not  liable  to  such  outstanding  claim. 

It  is  optional  as  to  whether  the  statutory  or  the  homestead  under  section 
2866  of  the  Code  shall  be  taken  :  61  Ga.  504.  A  homestead  under  the  Act  of 
1845  (section  2866)  may  be  taken,  where  the  one  under  Act  of  1868  was  void : 
50  Ga.  218,  219.  Homestead  of  1868,  failing  as  to  fi.  fa.  for  purchase-money, 
cannot  by  bill  attempt  to  take  advantage  of  the  other  exemption  not  set  apart, 
under  section  2866  of  the  Code:  45  Ga.  583,  584. 


SECTION   10. 

RECEIVER    FOR    EXCESS. 

Actsi872,  §2855.  (2033.)  Receiver  appointed  by  ordinary,  when.  Whenever 
$$4900, 286i.  any  person  shall  make  an  application  for  a  homestead  of  realty  and 
exemption  of  personalty,  and  it  shall  appear  by  the  return  of  the 
surveyor  that  said  applicant  has  and  is  the  owner  of  more  real  estate 
than  under  the  law  he  is  entitled  to  under  the  provisions  of  this 
Article,  it  shall  be  the  duty  of  the  ordinary  to  appoint  a  receiver  to 
take  charge  of  the  excess  and  sell  the  same  for  the  benefit  of  the 
creditors  of  said  applicant,  under  such  regulations  as  are  herein- 
after set  forth. 

Receiver  properly  refused  at  instance  of  the  minors :  72  Ga.  668. 

Phases  of  the  jurisdiction  hereunder,  where  wife  applies  for  homestead  in 
husband's  property,  discussed:  73  Ga.  727. 

Duty  of  court  to  appoint  receiver  without  application  being  made  therefor: 
84  Ga.  199. 

Acts  1872,  §2856.  (2034.)  Receiver  to  dispose  of  excess  of  personalty.  When 
upon  the  application  of  any  person  for  exemption  of  personalty  as 
now  provided  for  by  law,  and  the  schedule  filed  by  said  person  so 
applying  shall  disclose  the  fact  that  said  person  has  and  is  the 
owner  of  personal  property  in  excess  of  that  to  which  he  is  entitled, 
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the  excess  shall  be  turned  over  by  the  ordinary  into  the  hands  of  a 
receiver,  and  said  receiver  shall  dispose  of  the  said  excess  for  the 
benefit  of  the  creditors  of  said  applicant. 

Duty  of  court  to  appoint  receiver  without  application  being  made  therefor: 
84  Ga.  199. 

§2857.  (2035.)  Sale  of  realty  and  disposition  of  proceeds.  When  a-^ctf^872' 
receiver  shall  have  been  appointed  as  provided  in  the  two  preceding 
sections,  said  receiver  shall  proceed  to  advertise  the  real  estate  in 
the  public  gazette  in  which  the  sheriff's  sales  of  said  county  are  ad- 
vertised, once  a  week  for  four  weeks,  and  shall,  on  the  first  Tuesday 
of  the  month  immediately  following  the  advertisement,  expose  the 
same  for  sale  at  public  outcry,  and  the  money  arising  from  the  sale 
of  said  property  shall  be  turned  over  into  the  hands  of  the  ordinary 
for  distribution  among  the  several  creditors  of  said  applicant,  said 
distribution  to  be  made  according  to  the  dignity  of  the  claims  of  the 
several  creditors. 

§2858.   (2036.)    Sale  of  personalty .     When  the  property  falling  in-  Apctf4m2' 
to  the  hands  of  said  receiver  is  personal,  the  same  shall  be  disposed 
of  in  like  manner,  except  that  the  receiver  shall  advertise  the  same 
in  three  of  the  most  public  places  of  said  county,  for  thirty  days, 
but  shall  not  be  required  to  advertise  the  same  in  a  public  gazette. 

§2859.   (2037.)    Only  one  receiver.     Nothing  in  this  Article  shall  be  Apct|41872' 
construed  to  authorize  the  appointment  of  more  than  one  receiver. 

§2860.   (2038..)  No  sale,  when.     If  no  creditors  appear  and  file  their  Apc.fc^872' 
claims  before  the  day  set  apart  for  the  sale  of  said  property,  said 
sale  shall  not  take  place,  but  the  property  in  excess  shall  be  turned 
over  to  said  applicant. 

§2861.  (2038  a.)  Receiver  to  give  bond.  When  a  receiver  is  appointed  Apct^876' 
under  section  2855  of  this  Code,  good  bond  and  security  shall  be$4900- 
required  pf  him  by  the  ordinary  for  the  performance  of  his  duty. 
Said  receiver  shall  be  subject  to  rule  in  the  superior  court  of  the 
county  where  appointed,  as  sheriffs  and  bailiffs,  and  shall  pay  out 
moneys  received  by  him,  as  sheriffs  and  bailiffs,  when  there  are  con- 
flicting claims  to  moneys  in  his  hands,  under  rule  of  said  court,  and 
not  under  the  order  of  the  ordinary;  and  when  there  are  no  conflict- 
ing claims,  the  receiver  shall  settle  all  the  claims  and  turn  the 
excess,  if  any,  to  the  party  legally  entitled  to  the  same. 

§2862.   (2039.)  Applicant's  right  to  selection.     The  applicant  shall  Actswra, 
be  permitted  to  select  the  property  to  be  exempted,  not  to  exceed 
the  amount  now  allowed  by  law. 
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SECTION  11. 

WAIVER    OF    HOMESTEAD    RIGHT. 

^m878'9,  §2863.  (2039a.)  Debtor  may  waive  exemption.  Any  debtor  may, 
S5914-  except  as  to  wearing  apparel  and  three  hundred  dollars  worth  of 
household  and  kitchen  furniture,  and  provisions,  waive  or  renounce 
his  right  to  the  benefit  of  the  exemption  provided  for  by  the  Consti- 
tution and  laws  of  this  State,  by  a  waiver,  either  general  or  specific, 
in  writing,  simply  stating  that  he  does  so  waive  or  renounce  such 
right,  which  waiver  may  be  stated  in  the  contract  of  indebtedness, 
or  contemporaneously  therewith  or  subsequently  thereto  in  a  sep- 
arate paper. 

See  general  note  for  heading  "Waiver." 

Waiver  need  not  be  set  out  in  pleadings,  but  is  provable  aliunde  after  judg- 
ment: 65  Ga.  676. 

Waiver  will  bind  his  family,  although  homestead  application  pending:  67 
Ga.  210. 

The  $300  worth  of  furniture,  etc.,  must  be  set  aside  by  ordinary,  to  be  ef- 
fectual :  68  Ga.  252. 

General  waiver  not  good  against  homestead  under  Constitution  of  1868 ;  but 
waiver  made  prior  to  1877  would  defeat  homestead  under  Constitution  of  1877 : 
69  Ga.  842. 

Loan  application  here,  did  not  contemplate  general  waiver  of  homestead : 
77  Ga.  458,  459. 

Waiver  by  single  man  will  bar  his  claim  of  homestead,  when  he  afterwards 
marries :  79  Ga.  79. 

Exemption  of  cotton  can  be  waived,  although  produced  with  labor  under 
sustenance  of  exempt  provisions :  79  Ga.  172. 

Milch-cow  not  embraced  in  word  "provisions"  under  the  Code:  80  Ga.  733. 
Aliter,  corn  on  ear  in  shuck:  88  Ga.  352. 

Waiver  of  homestead  in  usurious  contract,  void :  77  Ga.  343. 

Surety  on  waiver  note  released  where  note  tainted  with  secret  usury :  91  Ga. 
319,322;  89/115,385. 

Though  contract  infected  with  usury,  if  money  used  to  take  up  waiver 
mortgage,  subrogated  thereto  and  superior  to  homestead  :  84  Ga.  203. 

Waiver  of  homestead  in  usurious  mortgage,  void,  and  mortgage  not  enforce- 
able until  homestead  expires:  83  Ga.  343. 

Effect  of  waiver  in  note  and  mortgage,  on  claim  based  on  homestead 
granted  after  note  and  mortgage  executed :  93  Ga.  279. 

Note,  executed  by  one  partner  in  firm  name,  waiving  homestead,  binds  all 
partners  as  to  personalty  of  firm :  93  Ga.  612. 

Granted  in  1868,  recorded  in  1877,  and  record-book  lost,  subsequent  waiver 
of  homestead  bad  nevertheless :  95  Ga.  415. 

Waiver  not  subject  homestead  already  granted  :  95  Ga.  528. 

Act|91878"9-      §2864.   (2039  b.)  Debtor  may  select  property  not  ivaived.     In  case  of 
$$286«,  2854. 8UCh  waiver,  and  the  levy  of  an  execution  by  an  officer  of  this  State, 
it  shall  be  the  right  of  the  debtor  and  his  wife,  if  he  has  any,  to 
select  and  set  apart,  as  free  from  levy  and  sale,  three  hundred  dol- 
lars worth  of  household  and  kitchen  furniture  and  provisions.     If, 
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when  such  selection  is  made,  the  plaintiff  in  fi.  fa.  is  of  opinion 
that  said  property  is  of  greater  value  than  three  hundred  dollars,  he 
may  indemnify  the  officer,  and  require  him  to  proceed  with  the  levy 
upon  some  part  of  said  property,  or  all,  if  it  be  incapable  of  divi- 
sion; and  it  shall  then  be  the  right  of  the  debtor  or  his  wife,  if  any, 
to  make  and  deliver  to  the  levying  officer  an  affidavit,  stating  sub- 
stantially that  the  property  selected  is  not  of  greater  value  than 
three  hundred  dollars.  Said  levy  and  affidavit  shall  then  be  returned 
to  the  next  term  of  the  superior  court  of  the  county  of  the  residence 
of  the  debtor,  to  be  tried  as  cases  of  illegality,  the  only  issue  being  the 
value  of  the  property  selected.  And  the  jury  may  find  generally 
for  the  defendant  in  fi.  fa.,  when  the  levy  shall  be  dismissed,  or  may 
find  specifically  what  portion  of  said  property  is  of  the  value  of  three 
hundred  dollars,  which  shall  be  exempted,  and  the  balance  shall  be 
sold:  Provided,  that  the  jury,  or  other  tribunal  trying  the  issue 
made  by  the  levy  and  affidavit,  may  assess  damages  not  exceeding 
twenty-five  per  cent,  of  the  value  of  the  property  levied  upon,  against 
the  plaintiff  in  execution,  for  any  levy  made,  not  in  good  faith  for 
the  collection  of  the  execution,  but  for  the  purpose  of  harassing  the 
debtor. 


SECTION  12. 

SUPPLEMENTAL    HOMESTEAD. 

§2865.  (2039  c.)  Exemptions  may  be  supplemented ,  when .  It  shall  Apct^878"9' 
be  the  right  of  the  applicant  to  supplement  his  exemption  by  add- $5917, 
ing  to  an  amount  already  set  apart,  which  is  less  than  the  whole 
amount  of  exemption  allowed  by  the  Constitution  and  laws  of  the 
State,  a  sufficiency  to  make  his  exemption  equal  to  the  whole 
amount,  by  resorting  to  the  methods  for  setting  apart  and  valuation 
of  the  exemptions  provided  in  this  Article.  The  proceedings  shall 
be  in  all  respects  the  same. 

See  general  note  for  heading  "Supplemental  Homestead." 

Homestead  taken  before  this  Act  and  Constitution  of  1877,  cannot  be  sup- 
plemented afterwards :  70  Ga.  625. 

Homestead  under  Constitution  of  1868  may  be  supplemented  to  amount 
allowed  by  Constitution  of  1877  ;  but  setting  apart  new  homestead  is  void :  80 
Ga.  333. 

General  Note  on  Homesteads. 

Notes  from  Code  of  1882  : 

Bankruptcy,  during  proceeding  in,  application  for  homestead  in  the  property 
of  the  bankrupt,  not  heard  by  State  court :  44  Ga.  133.  See  44  Ga.  339.  Home- 
stead taken  in,  protected  same  as  by  homestead  and  exemption  laws  of  the 
State:  55  Ga.  579.  Judgment  creditor  pi*oving  his  debt  in,  waives  any  lien  he 
may  have  had  to  enforce  his  judgment :  56  Ga.  271.     After  homestead  set  apart 
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to  bankrupt  without  objection,  claims  superior  to  exemption  cannot  be  en- 
forced in  bankrupt  court :  65  Ga.  427.  Wife  had  no  right  to  homestead  as  against 
assignee  in,  and  purchaser  from  assignee:  44  Ga.  339;  61/223.  Homestead 
made  under  State  law  and  confirmed  in  bankrupt  court,  subject  to  levy  still, 
where  judgment  prior  to  bankrupt  or  homestead  law:  65  Ga.  661.  Property 
included  in  schedule  by  wife  pending  husband's  bankruptcy,  bought  at  bankrupt 
sale,  not  recoverable  by  possessory  warrant  by  the  wife :  39  Ga.  715.  Homestead 
taken  after  defendant's  bankruptcy,  a  deed  to  assignee  good  against  home- 
stead :  61  Ga.  223.  Wife  may  take  a  homestead  in  State  court  after  the  prop- 
erty is  set  apart  by  assignee,  as  homestead  in  the  bankrupt  court:  63  Ga.  440. 
Unconstitutional  act  as  to  sale  of:  55  Ga.  390. 

Constitutionality,  the  Act  of  1874 applies  to  debts  before  its  passage:  54  Ga. 
335-338;  56/94-96.  Act  of  1868  declared  constitutional:  39  Ga.  425.  Uncon- 
stitutional as  to  prior  contracts:  39  Ga.  466;  48/593.  Giving  sole  jurisdiction 
under  the  Act  of  1876  to  equity  to  recover,  in  property  sold  after  being  set 
apart:  59  Ga.  883.    But  giving  the  right  to  unmarried  man  is  not:  42  Ga.  405. 

Certiorari,  superior  court  has  jurisdiction  to  correct  errors  of  ordinary  by, 
in  application  for  homestead :  45  Ga.  483. 

Claimant,  the  head  of  a  family  may  claim :  41  Ga.  196.  Cannot  defeat  judg- 
ment against,  by  setting  up  homestead  in  another :  43  Ga.  393.  Where  a  claim 
by  a  wife,  husband's  subsequent  illegality  dismissed  :  59  Ga.  558. 

Creditor  cannot  attack  collaterally,  in  a  claim  case,  judgment  of  ordinary 
setting  apart  homestead  :  41  Ga.  196. 

Crop,  applicant  entitled  to,  growing  on  homestead  having  been  set  apart: 

46  Ga.  301.  Homestead  is  not  valid  as  against  a  lien  given  by  husband  on  his 
then  growing  crop:  47  Ga.  625.  Subject  to  rent:  43  Ga.  339.  Gathered  before 
levy,  may  be  set  apart  against  judgment  for  purchase-money  of  land:  49 
Ga.  365. 

Debt  contracted  in  1873,  not  recoverable  against  homestead  in  1877,  when: 
65  Ga.  350.     Debts  prior  to  passage  of  homestead  law,  superior  to  it :  53  Ga.  485. 

Decree,  distributing  assets  in  hands  of  executor,  not  opened  to  give  home- 
stead to  widow  and  children  :  43  Ga.  388.     When  not  superior  to:  55  Ga.  691. 

Deed,  made  to  secure  a  debt,  bars  homestead  until  debt  paid:  55  Ga.  691; 
58/457  ;  59/779.    Not  signed  by  wife,  yet  superior  to  homestead :  59  Ga.  507. 

Distributees,  rights  of,  as  against  widow  and  minors  seeking  homestead:  52 
Ga.  407,  408.  Right  of,  to  shares  under  will,  superior  to  homestead  of  widow, 
etc. :  42  Ga,  523. 

Domicile,  question  of,  is  one  for  the  jury:  46  Ga.  656,  657.  Application  for 
homestead  must  be  in  county  of  residence  of  applicant :  41  Ga.  128. 

Dower,  may  have  dower  in  land  set  apart  and  subject  to  old  debt :  50  Ga. 
597.  Land  set  apart  as,  and  homestead  not  subject  to  husband's  debt:  46  Ga. 
630.     Widow  cannot  have  dower  and  homestead  also:  41  Ga.  620;  44/308. 

Equity,  bill  in,  to  enjoin  taking  possession  under  sale  of  homestead  interest : 

47  Ga.  668.  Injunction  refused  as  against :  59  Ga.  398.  When  deceased  cred- 
i tor's  repi*esentative  can  attack  judgment  allowing  homestead  for  fraud  and 
other  causes  in  court  of:  47  Ga.  474.  Bill  in,  to  subject  property  to  debt  cre- 
ated before  1868,  demurrable,  complainant  having  a  remedy  at  law :  55  Ga.  588. 
Court  of,  will  not  enjoin  creditors  from  levy  and  sale  of  property  purchased 
with  proceeds  of  homestead,  when  :  54  Ga.  515.  When  injunction  granted  till 
right  to,  determined:  55  Ga.  691.  Courts  of,  have  exclusive  jurisdiction  of 
suits  for  recovery  of  exempted  property  sold  before  1876:  64  Ga.  747.  No  ju- 
risdiction to  subject  to  purchase-money  claim  :  43  Ga.  537.  When  refused  and 
notice  sufficient:  47  Ga.  388.    Injunction  refused  to  prevent  sale  of  personalty 
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set  apart :  63  Ga.  633.  Alone  has  jurisdiction  to  recover  homestead  sold :  59 
Ga.  883.  No  injunction  under  Act  of  1876  allowed  against  collection  of  debt, 
because  entitled  to  homestead  in  the  property :  54  Ga.  502. 

Estoppel,  married  woman  estopped  by  recitals  in  affidavit  on  mortgage  when 
applying  for  homestead :  45  Ga.  483.  Levy  on  remainder  interest  admits 
validity  of  homestead  estate :  60  Ga.  650.  Party  accepting  deed  to  homestead 
estopped  from  attacking  it:  59  Ga.  355.  When  vendors  not  estopped  from 
suing  for  recovery  of,  under  Act  of  1876 :  61  Ga.  23. 

Exceptions  in  homestead  provisions  of  Constitution  of  1868  apply  to  person- 
alty as  well  as  realty :  40  Ga.  485. 

Farm  products  set  apart  as  homestead  and  consumed  in  making  the  crop, 
crop  so  made  also  exempt :  63  Ga.  378. 

Fraud,  wife  bound  by  the  fraud  and  concealment  of  property  by  the  hus- 
band:  43  Ga.  319.  Execution  attacking  homestead  for:  55  Ga.  341.  Attack 
on,  for:  47  Ga.  474;  55/372.  Should  not  be  permitted  to  be  practiced  on  cred- 
itors :  41  Ga.  622-624 ;  43/322,  323. 

Guardian  owing  money  to  ward,  and  holding  property  set  apart  as  a  home- 
stead, is  not  a  debt  for  which  homestead  is  liable :  58  Ga.  70-72. 

Head  of  family,  when  the  applicant  not  stating  he  is  head  of  family  does 
not  avoid  :  56  Ga.  520.  May  interpose  claim,  for  benefit  of  family,  to  property 
levied  on  for  his  debt:  41  Ga.  196-199.  Second  application  of,  for  homestead: 
45  Ga.  552.     Sale  of  homestead  by  wife  after  husband's  death  conveys  no  title : 

54  Ga.  549.  Not  describing  kind  of  family,  not  void:  59  Ga.  235.  What  con- 
stitutes applicant  such  where  he  has  indigent  daughter  and  children :  56  Ga. 
390.  Law  of  1870,  making  bachelor  head  of  family,  not  constitutional:  42  Ga. 
405.  One  really  not,  having  homestead  laid  off  to  him:  43  Ga.  392.  Widow 
with  no  children  living  with  her,  not :  46  Ga.  231.  Under  Constitution  of  1868, 
there  must  be  legal  obligation  to  support ;  so  indigent  sister  and  her  children 
do  not  constitute  applicant  such:  64  Ga.  528.  Guardian  with  one  minor  is: 
59  Ga.  630.  Nine  or  ten  years  having  elapsed,  the  proceedings  not  void  be- 
cause he  did  not  disclose  he  was  head  of  a  family :  63  Ga.  23.  Application 
good  when  applicant  describes  herself  as  head  of  a  family  with  one  more, 
although  she  does  not  state  the  kind  of  family:  59  Ga.  235.  Unmarried  man, 
with  indigent  mother  and  sister,  is :  41  Ga.  153.  Is  proper  party  to  sue  for  re- 
covery of  homestead  under  Act  of  1876 :  65  Ga.  464.  Wife  is  not  head  of  a  fam- 
ily to  children  of  former  marriage :  45  Ga.  483. 

Homestead  of  1868  kept  in  force  by  Constitution  of  1877,  as  to  debts  incur- 
red, etc. :  63  Ga.  561.  This  failing  as  against  purchase-money,  cannot  by  bill 
attempt  to  set  up  the  old  exemption  of  the  Code :  45  Ga.  583,  584. 

Husband,  homestead  will  not  be  allowed  to  wife  against  expressed  will  of: 

55  Ga.  182 ;  61/501.  Wife  should  not  sell  to  pay  a  debt  of  the  husband :  45  Ga. 
630.    Illegality  as  a  means  of  preventing  sale  of  homestead :  59  Ga.  817,  818. 

Improvements,  purchaser  of  homestead  property  allowed  compensation  for, 
as  against  mortgage :  51  Ga.  83.  Although  vendee  has  placed  improvements 
on  land,  he  cannot  claim  homestead  on  any  until  purchase-money  is  paid:  53 
Ga.  66.  Homestead  land,  subject  to  debt  for,  where  of  a  substantial  nature: 
58  Ga.  360.  When  judgment  for,  does  not  subject  homestead  under  the  plead- 
ings: 59  Ga.  331. 

Incumbrance,  mortgage,  for  money  borrowed  to  redeem  land  from  sale  :  39 
Ga.  466.  What  debt  by  mortgage  is  not  an  incumbrance :  48  Ga.  149.  Note 
and  mortgage  given  for  removal  of :  46  Ga.  204.  Homestead  cannot  be  encum- 
bered by  mortgage,  except  for  objects  specified  in  Constitution :  59  Ga.  835. 
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No  part  of  a  tract  of  land  is  free  until  the  whole  purchase-money  is  paid :  56 
Ga.  95. 

Judgment,  homestead  not  subject  to,  obtained  prior  to  homestead  Act  of 
1868 :  40  Ga.  73.  Liens  of,  superior  to  homestead  of  party  purchasing  land  from 
defendant  after  date  of  judgment:  43  Ga.  377.  Sale  of  homestead  under  sec- 
tion 11  of  Act  of  1868,  does  not  discharge  it  from  lien  of  existing  judgments: 
49  Ga.  380.  On  garnishments,  as  to  whom  due  as  between  plaintiff  in  execu- 
tion and  applicant  for  homestead :  46  Ga.  444.  For  money  loaned  beneficiary 
of  homestead,  and  deed  to  homestead  given:  65  Ga.  102.  Judgment  against 
purchaser  as  indorser  of  note  for  purchase-money,  is  superior  to  homestead: 
46  Ga.  580.  Contest  between  two  judgment  creditors  to  subject  homestead : 
63  Ga.  296.  Is  not  valid  as  against  an  award  until  its  terms  complied  with: 
53  Ga.  589,  590. 

Labor,  homestead  liable  for,  on  crops  or  substantial  improvements:  58  Ga. 
360.  Wages  for  a  farm-hand,  prior  to  homestead,  not  collectible  out  of  home- 
stead estate:  60  Ga.  617;  61/501. 

Land,  vendor's  widow  taking  homestead  in,  part  of  purchase-money  paid 
for  by  another :  44  Ga.  603. 

Legacy,  not  subject  to  homestead  by  legatee  to  exclusion  of  creditors  of 
testator:  42  Ga.  121,  122. 

Mandamus,  requiring  sheriff  to  levy  judgments  of  1866  on  property  set  apart 
as  homestead  under  Act  of  1868,  refused :  44  Ga.  351,  352. 

Marriage,  second,  how  it  affects  second  homestead  and  creditors  of  first: 
57  Ga.  348. 

Money  paid  into  court  under  garnishment  applied  to  homestead :  54  Ga. 
492.  -Under  Constitution  of  1868,  and  the  Code  (section  2841),  cash  must 
be  invested,  before  it  is  finally  set  apart  as  an  exemption  by  the  ordinary,  and 
an  exemption  of  money  is  void  as  against  a  debt  prior  to  1877 :  65  Ga.  546.  Not 
within  the  exception  of  homestead  Act,  for  money  borrowed :  44  Ga.  61. 

Mortgage,  by  husband  and  wife  to  secure  payment  for  homestead:  61  Ga. 
204.  Homestead  cannot  be  encumbered  by,  except  for  objects  specified  in  the 
Constitution :  59  Ga.  836.  Husband  and  wife  selling  a  homestead  to  secure 
debt,  is  only  a  mortgage :  49  Ga.  589.  On  land  for  money  to  lift  incumbrances 
from  the  land,  good  against  all  the  land :  59  Ga.  230.  When  concluded,  because 
failed  to  plead  homestead  against  foreclosure  of :  56  Ga.  94-97. 

Notes  given  for  land,  set  apart  as  exemption,  does  not  affect  the  land  :  59  Ga. 
493-496.     Note  in  renewal :  61  Ga.  203. 

Notice,  set  apart  without  proper  notice  does  not  estop  creditor:  60  Ga.  462. 
Applicant  for  homestead  should  always  give  notice :  47  Ga.  504. 

Objections  to  personalty  may  be  filed  by  another  creditor:  47  Ga.  250.  To 
application  for  homestead,  must  be  in  writing :  40  Ga.  439. 

Ordinary,  relationship  of,  to  grantee  of  homestead  property:  45  Ga.  621; 
51/189,  190.  Has  no  jurisdiction  to  determine  question  of  title,  on  application 
for  homestead :  62  Ga.  269.  On  appeal  from,  whole  case  brought  up :  40  Ga. 
173.     Action  as  to,  prima  facie  legal:  59  Ga.  239. 

Partition,  as  to  agreement  of  one  tenant  in  common  with  purchaser,  as  to 
homestead  and  improvements,  affecting  other  tenants  before  partition:  66  Ga. 
131. 

Partnership,  demurrer  should  have  sustained  to  bill  by  copartner  against 
deceased  partner's  widow  and  childx*en  for  balance  on  account :  44  Ga.  61.  Lia- 
bility of  partner  when  it  accrues,  and  defeats  right  of  homestead  in,  by  co- 
partner's widow:  54  Ga.  551-553.  Homestead  by  one  partner  on  partnership 
property,  equity  refused  to  enjoin  :  59  Ga.  397.  How  property  of,  is  affected  by 
homestead  of  partners;  in  fix*m  property,  is  superior  to  judgment  against:  57 
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Ga.  229.     Homestead  to  wife  of  undivided  interest  of  husband  in  firm  land  is 
valid  :  63  Ga.  586. 

Personalty  exempted,  exchanged,  good  against  creditors :  56  Ga.  577.  As  to 
notes :  59  Ga.  494-496. 

Possession,  four  years  as  a  homestead,  does  not  discharge  lien  on,  as  prop- 
erty of  tax-collector:  54  Ga.  36. 

Proceedings,  homestead  amendable  in  the  superior  court:  61  Ga.  385. 

Proceeds,  land  bought  with  proceeds  of  homestead  also  exempt:  59  Ga.  861, 
862.  Of  homestead  sold,  reinvested  in  land,  homestead  right  attaches,  when  : 
54  Ga.  168.    Of  a  homestead,  are  also  exempt :  62  Ga.  562,  563. 

Property  of  homestead  not  limited  to  dwelling  or  residence:  43  Ga.  321. 

Purchaser  of  homestead  property  allowed  compensation  for  improvements, 
when  :  51  Ga.  83.  Takes  subject  to  judgments,  etc. :  51  Ga.  460.  Has  an  equity 
to  all  the  rights  of  the  vendor:  60  Ga.  624.  With  notice  of  application  for 
homestead,  takes  property  with  incumbrance  of  homestead  when  laid  off:  40 
Ga.  293.  Bona  fide  purchase  of  homestead  ratified  by  Constitution  of  1877, 
where  all  the  forms  of  law  complied  with :  62  Ga.  354. 

Purchase-money,  when  party's  equity  under  bond  for  title  does  not  create 
a  lien  superior  to  homestead  for:  44  Ga.  603.  For  entire  tract,  must  be  paid 
before  any  part  can  be  a  homestead :  53  Ga.  66  ;  55/622 ;  56/95.  Specific  prop- 
erty liable  for:  55  Ga.  370.  Fi.  fa.  for  making  purchase-money  out  of  home- 
stead after  sale  and  reinvestment :  61  Ga.  204.  Homestead  liable  for :  39  Ga.  386. 
Factor's  advances  in  nature  of  purchase-money  superior  to  wife's  exemption 
on  crop:  44  Ga.  600.  Beneficiary  estopped  from  denying  that  money  borrowed 
was  purchase-money,  when  :  45  Ga.  483.  Assignee  of  wife's  mortgage  reciting 
that  money  was  for,  may  subject  homestead :  61  Ga.  346.  Note  given  in  com- 
promise of  suit  is:  54  Ga.  355.  Note  of  third  party  indorsed  is,  when:  46  Ga. 
580.  New  note  given  to  transferee  of  old,  with  security,  is  still  for  purchase- 
money  :  53  Ga.  485.  Third  party  taking  homestead  in  land,  it  is  still  liable  for : 
45  Ga.  292. 

Record,  what  homestead  proceedings  must  show:  61  Ga.  105;  65/347. 

Rent,  landlord's  lien  for,  paramount,  and  homestead  of  tenant  cannot  de- 
feat: 41  Ga.  95;  41/622;  43/339;  57/406.  When  homestead  liable  for:  41  Ga. 
95,  622 ;  43/339  ;  48/338 ;  57/404,  405." 

Rescission,  equity  will  rescind  contract  of  sale  of  homestead,  when:  59  Ga. 
486. 

Reversion,  investing  homestead  funds,  mortgage  on:  61  Ga.  204.  On  death 
of  beneficiaries  homestead  reverts  to  the  estates  whence  taken :  47  Ga.  629. 
Reversionary  interest  not  subject  to  levy  pending  existence  of  homestead :  61 
Ga.  154;  60/650;  63/633.     Subject,  when:  47  Ga.  629. 

Sale,  selling  property  exempt  to  pay  a  debt,  not  trespass:  43  Ga.  589.  Ex- 
ecutor with  power  to  sell  land  under  will  cannot  sell  homestead  at  private 
sale  when  set  apart  for  minor  ward  :  45  Ga.  310.  Act  authorizing  sale  of  home- 
stead unconstitutional :  55  Ga.  383.  Modified  injunction  against  possession 
of  homestead  interest  after  sale,  until  minor's  rights  determined:  47  Ga.  668. 
Curative  provisions  in  Constitution  of  1877  in  relation  to,  of  homestead,  not 
applicable  to  sale  not  approved  by  ordinary:  61  Ga.  468.  By  consent,  equity 
of  purchaser:  60  Ga.  624.  By  wife  alone,  with  consent  of  ordinary,  illegal:  59 
Ga.  818.  By  wife  after  husband's  death,  illegal :  54  Ga.  549.  No  provision  for 
sale  of  minor's  homestead :  45  Ga.  310-312.  Of  minor's  homestead  by  consent 
decree,  purchaser  enjoined :  47  Ga.  668.  By  husband,  illegal,  and  proceeds  lia- 
ble to  his  debts :  54  Ga.  575.  Does  not  divest  lien  of  debts  prior  to  1868 :  49 
Ga.  380;  50/626;  51/83,  460.     Statutes  relating  to,  strictly  construed:  54  Ga. 
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549.  By  husband  and  wife  without  ordinary's  consent,  purchasers  obtain  no 
title:  54  Ga.  168.  Ordinary's  approval  of,  why  required:  45  Ga.  621.  Pro- 
ceeds of,  reinvested,  stand  in  place  of  old  homestead,  and  when  equity  will 
rescind :  59  Ga.  486.  Land  sold  by  sheriff  subject  to  homestead  applied  for, 
liable  to,  again  to  satisfy  judgment  prior  to  1868:  56  Ga.  359.  By  husband  and 
wife  making  written  title  to  purchaser,  does  not  estop  them  from  suing  for  its 
recovery :  61  Ga.  23. 

Sale  to  secure  debt,  conveyance  made  under  Act  of  1871,  authorizing,  defeats 
right  to  homestead  :  58  Ga.  457  ;  59/779,  507. 

Schedule,  when  application  is  for  realty  alone,  need  not  file,  of  personalty: 
46  Ga.  656. 

Sheriff  not  relieved  for  failure  to  make  purchase-money  of  homestead,  when : 
44  Ga.  14.  Not  liable  to  rule  for  failing  to  sell  homestead,  when:  40  Ga.  297. 
Liable,  when  :  55  Ga.  87  ;  45/222.  Held  liable  for  failing  to  sell  and  advertise 
goods  on  notice  that  defendant  would  apply  for  homestead :  46  Ga.  130.  Ap- 
plication of  money  by,  to  mortgagee  or  beneficiaries  under  homestead:  47  Ga. 
503.  To  judgment  or  homestead:  49  Ga.  551.  Not  liable  for  postponing  sale 
of  mortgaged  land  set  apart  by  defendant's  wife,  until  plaintiff  could  obtain 
order  of  court,  etc. :  49  Ga.  75.  Duty  of,  as  to  levying^,  fa.  by  defaulting  tax- 
collector,  on  homestead  land  :  44  Ga.  417-419. 

State,  debts  due  to,  are  not  good  against  a  homestead,  unless  for  taxes:  63 
Ga.  440. 

Stock  of  drugs,  which  was  exempted  :  44  Ga.  243. 

Supplemental  homestead,  there  being  no  law  authorizing  the  order  of  ordi- 
nary, it  was  void :  54  Ga.  515  ;  56/520.  Exemption  of  personalty  or  realty  could 
be  supplemented  by  homestead  of  the  one  not  included  at  first,  under  Consti- 
tution of  1868:  61  Ga.  214,  526.  Statutory  or  constitutional  homestead  can  be 
taken  at  option,  but  one  cannot  be  supplemented  by  the  other:  63  Ga.  167. 

Supplies  furnished  for  making  crop,  in  the  nature  of  purchase-money :  62 
Ga.  177 ;  44/600. 

Survey  and  plat  of  lands  under  homestead  law  admitted  in  evidence :  59  Ga. 
240.  Certified  copy  of  plat  only  secondary  evidence :  60  Ga.  114.  The  failure 
of  the  surveyor  to  swear  to  the  plat  and  value  may  be  amended  on  appeal :  61 
Ga.  385. 

Tax-collector,  lien  against,  on  bond,  how  homestead  affected  by:  54  Ga.  36. 
Liable  for  default:  60  Ga.  76,  77. 

Taxes,  where  sheriff  would  not  levy  a  tax  fi.  fa.  of  comptroller-general  on 
homestead,  protected  where  acted  in  good  faith:  44  Ga.  417.  As  to  liability 
of  homestead  for:  44  Ga.  417.  Comptroller-general's  fi.  fa.  against  default- 
ing tax-collector  and  securities,  is  for  taxes  and  superior  to  homestead  :  66  Ga. 
119.    Debts  due  the  State  are  not  good  against,  except  for  taxes :  63  Ga.  440. 

Trustee,  court  may  appoint,  to  apply  for  homestead  for  minor:  40  Ga.  555. 

Trust  estate,  homestead  is  in  the  nature  of,  and  suit  to  subject  it  to  pay- 
ment of  a  debt  as  under  section  3202  et  seq.  of  the  Code :  59  Ga.  380,  330.  Where 
wife  and  husband  sell,  the  proceeds  vested  in  wife  treated  as  a  trust :  53  Ga.  257. 

Usury  in  contract  under  which  deed  to  secure  debt  is  made,  renders  it  void, 
and  the  homestead  right  remains:  55  Ga.  691. 

Value  of  homestead,  question  for  the  jury  on  appeal :  49  Ga.  40.  When  val- 
uation conclusive  on  return  of  appraisers  and  approval  of  ordinary  :  53  Ga.  407. 

Waiver,  husband's  right  of,  to  homestead,  etc.,  binds  wife  and  minors:  41 
Ga.  622.  Rights  on  remarriage:  57  Ga.  348.  Not  made  by  words  not  certain 
and  explicit:  61  Ga.  345-353.  As  to  personalty  in  a  mortgage,  valid:  59  Ga. 
558.  General,  as  to  all  property  in  a  note,  will  not  estop  debtor  from  taking  a 
homestead :  59  Ga.  837.     Sufficient,  of  right  to  homestead,  on  a  mortgage  of  a 
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tract  of  land :  63  Ga.  454.  Of  right  to  homestead,  by  mortgage  for  himself  and 
family,  binding:  56  Ga.  53.  Application  of  payments  made  by  mortgagor  of 
land  with  homestead  waived :  45  Ga.  568.  As  to  mortgage  of  a  mule :  61  Ga. 
195. 

Widow,  homestead  does  not  terminate  during  life  of,  although  no  children : 
60  Ga.  651.  Having  homestead  set  apart  is  not  election  by,  not  to  take  under 
will :  52  Ga.  408.  When  widow  not  head  of  a  family  where  no  children  de- 
pendent on  her:  46  Ga.  231. 

Year's  support,  when  widow  and  minors  have  received,  not  entitled  to  ex- 
emption of  personalty  in  estate  of  the  deceased  :  47  Ga.  250 ;  49/582 ;  44/308. 

See  notes  to  section  2827. 

Notes  from  decisions  since  Code  of  1882 : 

Bankruptcy  discharged  debt  for  rent  where  counter-affidavit  filed  to  dis- 
tress warrant  and  bond  given :  65  Ga.  444.  No  bar  to  judgment  unless  same 
pleaded  and  proven,  notwithstanding  judge's  knowledge  thereof:  65  Ga.  466. 
Valid  plea  in  bar  to  recovery  on  Tennessee  default  judgment  obtained  pending 
bankruptcy  proceedings:  65  Ga.  518.  Property  acquired  since  adjudication 
in  bankruptcy,  not  subject  to  judgment  rendered  before :  65  Ga.  577.  Exemp- 
tion under  bankrupt  laws,  no  more  subject  to  sale  than  homestead  exemption  : 
65  Ga.  624 ;  71/71 ;  74/697  ;  80/336  ;  84/301.  Exemption  in  bankruptcy  vests  no 
title  in  debtor's  family,  unless  supplemented  by  applying  State  laws:  67  Ga. 
368.  Discharge  in  bankruptcy  not  avail  against  fiduciary  debt  as  for  goods 
consigned  and  sold  but  not  accounted  for:  67  Ga.  702;  nor  against  debt 
created  prior  to  Constitution  of  1868:  76  Ga.  1.  Exemption  in  bankruptcy 
does  not  affect  debtor's  title,  and  homestead  not  set  apart  under  State 
law  is  subject  to  debt  contracted  after  debtor's  discharge  in  bankruptcy : 

70  Ga.  484.     Exemption  of  mortgaged  land,  effect  of,  when  a  good  plea,  etc. : 

71  Ga.  71.  Bankruptcy  not  presumed  involuntary  or  irregular:  71  Ga.  589. 
Exemption  in  bankruptcy  subject  to  judgment  rendered  before  final  dis- 
charge: 72  Ga.  846.  Exemption  allowed  in  1873,  not  subject  to  judgment  for 
tort  had  in  1869,  from  which  previous  discharge  granted  :  73  Ga.  109.  Whether 
cause  of  action  antedated  homestead  Act  of  1868  and  bankrupt  Act,  immate- 
rial ;  before  judgment  it  was  not  debt,  but  right  of  action :  73  Ga.  109.  Dis- 
charges debt  where  deed  to  secure  same  void  for  usury :  75  Ga.  160.  Setting 
apart  land  in  bankruptcy  has  same  effect  in  holding  off  mortgages  and  other 
liens  as  grant  of  homestead  under  State  law :  79  Ga.  83  ;  41/180 ;  55/582 ;  57/348 ; 
65/624 ;  71/71 ;  74/697 ,  but  see  72  Ga.  848.  Exemption  in  bankruptcy  leaves 
debtor's  title  to  exempted  land  precisely  as  it  was  before:  79  Ga.  82;  citing 
55  Ga.  581 ;  56/559 ;  57/604 ;  59/763  ;  60/534 ;  67/368 ;  70/484 ;  72/713 ;  see  also 
84  Ga.  302.  Mere  failure  to  account  to  another  for  sale  of  his  effects,  does  not 
create  debt  exempt  from  discharge  in  bankruptcy:  75  Ga.  321.  Bankruptcy 
court  having  approved  settlement  by  which  creditor1  allowed  to  retain  draft, 
its  jurisdiction  over  draft  ended:  76  Ga.  219. 

Claim,  wife  may,  homestead  property  levied  on  under  fi.  fas.  vs.  husband  : 
53  Ga.  485 ;  61/501 ;  67/368 ;  may  claim  it  as  her  individual  property:  78  Ga. 
767.  Not  counter-affidavit  under  section  2850,  proper  mode  of  arresting  levy 
under  distress  warrant,  although  plaintiff  filed  affidavit  that  not  exempt: 
75  Ga.  678.  Proper  defense  to  levy  on  homestead  without  proper  affidavit : 
77  Ga.  467. 

Damages,  converting  creditor  cannot  demand  investment  of  damages 
recovered  from  him  by  beneficiaries  for  illegal  sale  of  homestead  :  77  Ga.  130. 

Description  of  homestead  property,  though  incorrect,  sufficient  to  admit 
homestead  in  evidence  if  it  identifies  property :  76  Ga.  685. 
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Ejectment  does  not  lie  to  recover  homestead  land  sold  before  1876  by 
assignee  in  bankruptcy  of  head  of  family :  71  Ga.  589. 

Equity  has  exclusive  jurisdiction  of  recovery  of  exempt  property  sold  before 
1876:  71  Ga.  589.  Act  of  1876  (p.  51)  required  all  suits  for  property  exempted 
and  sold  before  its  passage  to  be  brought  into  equity ;  also  to  be  commenced 
within  six  months  after  its  passage :  73  Ga.  259. 

Guardian,  appointed,  etc.,  prior  to  Constitution  of  1868,  and  ward's  prop- 
erty received  after  1868,  judgment  for  breach  of  bond  superior  to  homestead  to 
wife :  73  Ga.  128. 

Homestead  right,  conveyance  of  homestead  property  by  husband  and  wife, 
void  against  homestead  right,  but  valid,  after  termination  of  homestead, 
against  beneficiaries :  91  Ga.  546,  550.  See  notes  to  section  2846.  Homestead 
right  continues  in  wife  after  children  come  of  age,  against  children  and  cred- 
itors of  husband  :  92  Ga.  340  (69/60). 

Injunction  of  head  of  family  from  cutting  timber,  etc.,  not  granted  at  in- 
stance of  minors:  72  Ga.  668.  Judgment  creditors  not  enjoined  until  appli- 
cant can  have  property  set  apart  for  benefit  of  another  creditor :  73  Ga.  130. 

Judgment,  homestead  under  Act  of  1868,  though  confirmed  in  bankrupt  court, 
subject  to  judgment  on  contract  made  prior  to  both  Acts:  65  Ga.  661.  Judg- 
ment superior  to  homestead,  where  obtained  prior  to  bankrupt  Act  and  Consti- 
tution of  1868,  and  not  proven  in  bankrupt  court:  75  Ga.  230. 

Partner  may  have  exemption  from  partnership  property.  Homestead  right 
of  partners  in  partnership  assets  not  defeated  because  each  had  withdrawn 
his  capital,  unless  done  fraudulently:  68  Ga.  32.  See  51  Ga.  229;  59/397; 
63/586. 

Purchaser  at  judicial  sale  pending  application  for  exemption,  with  knowl- 
edge of  application,  takes  subject  to  right  of  exemption  ;  property  so  exempted 
recovered  by  trover:  75  Ga.  697.  Purchaser  at  judicial  sale,  with  notice  of 
homestead  application,  enjoined  from  taking  possession,  until  final  hearing:  75 
Ga.  813. 

Purchase-money,  though  deed  to  secure  debt  for  money  borrowed  to  pur- 
chase property,  void  for  usury,  principal  debt  good  against  homestead:  75  Ga. 
837. 

Receiver  not  appointed  at  instance  of  minors,  unless  in  a  very  strong  case, 
such  as  insanity,  or  tyrannical  conduct  of  the  father:  72  Ga.  668.  Bankrupt 
may  legally  sell  his  exemption  :  72  Ga.  713.  Property  set  apart  to  widow  and 
children  as  homestead  and  year's  support  could  be  sold  by  widow,  with  ordi- 
nary's approval :  75  Ga.  175.  Widow  homesteading  husband's  lands  and  sell- 
ing under  ordinary's  approval;  homestead  and  sale  void  as  to  children's  in- 
herited interest,  and  not  barred  from  recovery  by  Act  of  1876:  75  Ga.  680. 

Suits  to  recover,  under  Act  of  February  15th,  1876,  suits  to  recover  homestead 
improperly  sold  were  to  be  brought  within  time  named,  whether  purchaser 
bought  in  good  faith  or  not:  68  Ga.  732;  otherwise  barred,  and  even  as  to 
minors  and  married  women  :  66  Ga.  600.  Homestead  property  recoverable  by 
wife  suing  for  herself  and  minor  children  without  joining  husband,  although 
husband  living:  76  Ga.  693. 

Title,  payment  by  head  of  family  of  proceeds  of  exempt  cotton  to  sheriff  on 
personal  execution,  not  reclaimable  ;  title  passed  by  delivery  ;  sheriff  agent  of 
plaintiff  in  fi.  fa.:  82  Ga.  730.  As  to  title  of  homestead,  and  right  of  head  of 
family  to  sue  in  his  name  for  homestead  property  in  hands  of  wrong-doer:  91 
Ga.  748,  750,  and  cases  cited. 

Trust  estate  is  in  nature  of,  and,  to  be  subjected  to  debt,  must  be  sued  as 
provided  in  section  3202:  67  Ga.  669,671;  80/218.  Quasi  trust  for  benefit  of 
family:  68  Ga.  284,  549;  59/330. 
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Undivided  interest  in  lands  sold  subject  to  defendant's  right  of  exemption, 
land  must  be  partitioned  before  exemption  allowed :  66  Ga.  131. 

Usury,  though  deed  to  secure  debt  for  money  borrowed  to  purchase  prop- 
erty, void  for  usury,  principal  debt  good  against  homestead :  75  Ga.  837. 

See  notes  to  section  2863. 


ARTICLE  2. 

STATUTORY    OR    SHORT    HOMESTEAD. 


SECTION  1. 

PROPERTY  EXEMPT  PROM  SALE. 

§2866.   (2040.)  Property  exempt  from  sale.     The  following  property  Acobb?385. 
of  every  debtor,  who  is  the  head  of  a  family,  shall  be  exempt  from  oobfym 
levy  and  sale  by  virtue  of  any  process  whatever,  under  the  laws  of 
this  State,  nor  shall  any  valid  lien  be  created  thereon,  except  in  the 
manner  hereinafter  pointed  out,  but  shall  remain  for  the  use  and 
benefit  of  the  family  of  the  debtor: 

1.  Fifty  acres  of  land,  and  five  additional  acres  for  each  of  his  or ^obbfsbo. 
her  children  under  the  age  of  sixteen  years.  This  land  shall  include  Acobb!539i. 
the  dwelling-house,  if  the  value  of  such  house  and  improvements  cobbfsss. 
does  not  exceed  the  sum  of  two  hundred  dollars:  Provided,  that^2854'5914' 
none  of  the  above  land  be  within  the  limits  of  a  city,  town  or  vil- 
lage, and  does  not  include  any  cotton  or  wool  factory,  saw  or  grist 

mill,  or  any  other  machinery  propelled  by  water  or  steam,  the  value 
of  which  exceeds  the  sum  of  two  hundred  dollars:  And  provided  also, 
that  such  land  shall  not  derive  its  chief  value  from  other  cause  than 
its  adaptation  to  agricultural  purposes;  or,  in  lieu  of  the  above  land, 
real  estate  in  a  city,  town  or  village,  not  exceeding  five  hundred 
dollars  in  value. 

See  notes  to  section  2827  et  seq. 

Removal  of  debtor  from  premises  does  not  make  them  subject :  25  Ga.  223. 
Survey,  sheriff  may  levy  and  sell  unless  debtor  has  land  surveyed,  as 
provided  by  law:  20  Ga.  38;  14/241.  Tract  having  grist-mill  thereon  not 
exempt:  20  Ga.  38.  Survey  not  required  where  tract  was  less  than  number 
of  acres  exempt :  20  Ga.  200;  22/165;  61/501;  64/446. 

Setting  apart  exemption  does  not  change  title,  but  creates  an  incum- 
brance: 70  Ga.  631. 

2.  One  farm  horse  or  mule,  or  in  lieu  thereof  one  yoke  of  oxen.      Actsi887, 

'  J  p.  43. 

Only  entitled   to  horse  worth  $50.00,   under  the  Act  of  1841 :  23  Ga.  393. 
Debtor  cannot,  by  including  horse  in  schedule,  protect  one  subsequently  pur- 
chased :  65  Ga.  326. 
28 
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3.  One  cow  and  calf. 

4.  Ten  head  of  hogs  and  fifty  dollars  worth  of  provisions,  and  five 
dollars  worth  additional  for  each  child. 

Corn  on  ear  in  shuck  is  "provisions"  :  88  Ga.  352 ;  modifying  80  Ga.  733. 
Milch-cow  cannot  be  included  as  provisions,  although  family  using  milk 
at  the  time :  80  Ga.  733. 

Apctf9m7'  5.  Fifty  bushels  of  corn,  one  thousand  pounds  of  fodder,  one  one- 
horse  wagon,  one  table  and  a  set  of  chairs  sufficient  for  the  use  of 
the  family,  and  household  and  kitchen  furniture  not  to  exceed  one 
hundred  and  fifty  dollars  in  value. 

6.  Beds,  bedding,  and  common  bedsteads  sufficient  for  the  family. 

7.  One  loom,  one  spinning-wheel,  and  two  pairs  of  cards,  and  one 
hundred  pounds  of  lint  cotton. 

8.  Common  tools  of  trade  of  himself  and  wife. 

Wife's,  formerly  not  exempt:  16  Ga.  479.    Lawyer's  library,  held  not  to  be 
exempt  as  tools  of  trade:  20  Ga.  576  (now  exempt,  see  14  below);  tools  of 
trade  defined:  20  Ga.  576.    Utensils  of  distillery,  looms,  etc.,  of  factory,  forges, 
etc.,  of  iron-works,  and  costly  machinery,  not  exempt:  20  Ga.  576. 

9.  Equipment  and  arms  of  a  militia  soldier,  and  trooper's  horse. 

10.  Ordinary  cooking  utensils  and  table  crockery. 

11.  Wearing  apparel  of  himself  and  family. 

12:  Family  Bible,  religious  works,  and  school-books. 

13.  Family  portraits. 

14.  The  library  of  a  professional  man,  in  actual  practice  or  busi- 
ness, not  exceeding  three  hundred  dollars  in  value,  and  to  be 
selected  by  himself. 

Lawyer's  library,  formerly  not  exempt:  20  Ga.  576. 

Acts  1876,  15.  One  family  sewing-machine;  this  exemption  to  exist  whether 
person  owning  said  machine  is  the  head  of  a  family  or  not,  and 
shall  be  good  against  all  debts  except  the  purchase-money. 

Bankrupt  law  adopts  State  law  of  exemptions  and  homestead :  56  Ga.  559. 
As  to  the  fact  of,  and  amount  of:  56  Ga.  561.  This  is  the  exemption  referred 
to  by  bankrupt  Act  of  1867 :  41  Ga.  180. 

Ceases,  after  death  of  wife  and  majority  of  children,  and  second  marriage 
does  not  revest,  unless  set  apart:  64  Ga.  533. 

Claim  to  homestead  levied  on  by  fi.  fa.  vs.  husband,  interposed  by  wife  in 
her  own  name:  61  Ga.  501. 

Construction  of  exemption  laws  should  be  liberal:  38  Ga.  533.  Exemption 
laws  rest  on  a  wise  public  policy  :  38  Ga.  533.  To  be  strictly  construed :  Lump- 
kin, J.,  20  Ga.  597. 

Injunction,  refused  against  purchaser  at  sheriff's  sale  where  the  debtor  had 
merely  notified  sheriff  of  his  claim  to  fifty  acres,  but  had  not  procured  survey, 
etc.:  14  Ga.  271. 

Illegality,  refused  where  it  did  not  appear  exemption  was  had  before  Act 
of  February  27th,  1874,  fi.  fa.  being  for  purchase-money:  55  Ga.  337  ;  59/195, 
196;  60/173. 
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Insolvents,  this  exemption  intended  for:  51  Ga.  461-478. 
Mortgage,  by  debtor  and  inferior  to  wife's  right  to  this  exemption  :  35  Ga. 
180.     Wife  cannot  exempt  personalty  as  against/,  fa.  on  mortgage  in  which 
husband  waived  exemption :  61  Ga.  195. 

Money,  arising  from  sale,  exemption  may  be  set  apart  in:  25  Ga.  223; 
38/531.  Set  apart  in  bankrupt  court,  not  subject  to  judgment  for  purchase- 
money :  41  Ga.  180.     This  was  prior  to  Act  of  1874,  p.  19. 

Purchase-money,  not  allowed  as  against  a  fi.  fa.  for:  65  Ga.  177.  After 
foreclosure  of  mortgage  for  purchase-money  of  land  bought  prior  to  Feb- 
ruary 27th,  1874,  exemption  cannot  be  taken  therein  :  56  Ga.  94. 

Where  set  apart  prior  to  February  27th,  1874,  cannot  be  sold  even  for 
purchase-money :  60  Ga.  173 ;  64/239.  Act  of  February  27th,  1874,  applies  to 
exemptions  laid  off  at  any  time  after  passage  of  Act,  whatever  be  date  of 
debt :  54  Ga.  355. 

Subrogation,  where  A.  buys  B.'s  homestead  set  apart  under  Constitution 
of  1868,  and  it  is  afterwards  sold  under  judgments  against  B.,  A.  is  entitled  to 
B.'s  right  to  exemption  of  $500  of  proceeds:  51  Ga.  476. 

Taxes,  good  against,  formerly:  11  Ga.  79;  but  see  Act  of  February  27th, 
1874,  p.  19. 

Torts,  subject  to  judgments  for:  29  Ga.  345. 

Two  homesteads,  cannot  take  statutory  and  constitutional  homestead 
also:  63  Ga.  167  ;  61/501.  After  taking  exemption  under  Constitution  of  1868, 
debtor  can  take  under  this  section  against  debts  prior  to  1868:  50  Ga.  216,  584. 
On  trial  of  bill  to  enjoin  levy  of  judgment  for  purchase-money  on  exemption 
set  apart  under  Constitution  of  1868,  this  exemption  cannot  be  secured :  45 
Ga.  583.  Husband  taking  under  this  section,  wife  cannot  also  take  exemption 
in  her  separate  property  for  self  and  two  sets  of  children :  62  Ga.  352. 

Waiver,  this  exemption  may  be  waived  by  debtor :  '61  Ga.  195. 

Wife  can  take  $500  in  proceeds  of  land  sold  under  prior  judgments  against 
husband:  38  Ga.  531. 

Application,  no  prescribed  form  for;  it  need  not  set  out  that  applicant  is 
a  debtor:  74  Ga.  319. 

Crop  made  with  exempted  mules,  etc. ,  exempt :  73  Ga.  778  ;  citing  62  Ga.  562 ; 
63/378  ;  distinguishing  44  Ga.  243. 

See  catchword  "Increase"  under  section  2827. 

Distress  warrant,  personalty  exempted,  not  subject  to:  85  Ga.  583. 

Exemption  cannot  cover  property  bought  subsequent  to  application :  65 
Ga.  326.  Where  property  exempt  from  levy  of  execution  predicated  upon 
debt  contracted  in  1873 :  65  Ga.  350. 

Head  of  family,  set  apart  to  one  not  head  of  family,  illegal:  77  Ga.  682. 

Mortgage,  exemption  not  prevent  foreclosure  of  mortgage  previously  given, 
.how  and  when  enforced :  75  Ga.  774. 

Origin,  exemption  in  this  and  succeeding  sections  originated  in  Act  of  1822, 
and  has  become  part  of  Constitution  of  1877 :  74  Ga.  319. 

Ownership,  application  must  show  affirmatively  in  whose  property  exemp- 
tion claimed:  65  Ga.  347.  See  catchword  "Ownership"  under  section  2828. 
Where  applicant  for  exemption  is  husband  and  father,  unnecessary  to  allege 
that  the  property  is  his :  74  Ga.  320. 

Possession  of  head  of  family  is  for  use  of  wife  and  children,  and  wife  can 
recover,  by  possessory  warrant,  property  taken  from  him :  71  Ga.  602. 

Purchase-money,  note  by  purchaser  of  horse  given,  by  direction,  to  creditor 
of  seller,  not  good  as  purchase-money  claim  against  horse  homesteaded :  65 
Ga.  177.  Homestead  under  this  law  not  subject  to  purchase-money  judgment : 
68  Ga.  832. 
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Suits  to  recover,  although  fact  that  exemption  is  for  wife  and  children 
would  authorize  them  to  sue  for  conversion,  husband  and  father  might  also 
sue;  even  had  it  been  necessary  for  him  to  sue  for  their  use,  defect  amend- 
able and  cured  by  verdict :  74  Ga.  320. 

Termination,  exemption  of  land  taken  by  father  for  benefit  of  minor  son, 
ceases  when  son  reaches  majority :  85  Ga.  646. 

Title  remains  in  debtor,  charged  with  homestead  incumbrance,  and  after 
its  termination  is  subject  to  his  debts :  75  Ga.  774 ;  see  also  70  Ga.  631. 

Undivided  interest  in  lands  sold  subject  to  defendant's  right  of  exemption, 
land  must  be  partitioned  before  exemption  allowed :  66  Ga.  131. 


SECTION  2. 

HOW    BET    APART. 

Act385822'        §2867.   (2041.)  Mode  of  obtaining  exemption .     Every  debtor  seeking . 
Acts  mo,    the  benefit  of  the  preceding  section,  or  if  he  refuses,  his  wife,  or 
Acts  1874,    any  person  acting  as  her  next  friend,  shall  make  out  a  schedule  of 
the  property  claimed  to  be  exempt,  and  return  the  same  to  the  or- 
dinary of  the  county,  without  making  any  application  for  home- 
r  f?     \Tv  s^ea(i,  and  it  shall  not  be  necessary  to  publish  the  same  in  a  gazette. 
/  p  k  .  The  ordinary  shall  record  the  schedule  in  a  book  to  be  kept  by  him 
i  for  that  purpose.     And  he  shall  receive,  for  each  schedule  filed,  ap- 
proved and  recorded,  the  sum  of  two  dollars,  and  for  each  and  every 
plat  returned  by  the  county  surveyor  under  the  following  section, 
to  be  recorded  by  him  in  a  book  kept  for  that  purpose,  the  further 
sum  of  one  dollar. 

Schedule  should  show  whose  estate  is  comprehended  and  secured,  and  in 
whose  right  the  exemption  claimed :  62  Ga.  568-571.  Wife  may  secure  this 
exemption,  husband  refusing:  61  Ga.  501-504.  Traverse  of  insolvent  debtor's 
schedule  had  to  be  made  at  first  term  of  court:  10  Ga.  551-553.  And  the 
schedule  was  amendable :  12  Ga.  118.  Form  was  immaterial,  fairly  apprising 
creditors  of  nature  of  his  effects :  13  Ga.  302.  What  was  sufficient  oath  to  the 
schedule  of  an  insolvent  debtor:  18  Ga.  50.  What  the  schedule  should  con- 
tain :  25  Ga.  269.  Fullness  of  debtor's  schedule  is  a  question  for  the  jury:  20 
Ga.  474. 

Act i84i,         §2868.   (2042.)  Land,  how  laid  off.     Upon  application  by  a  debtor, 

Cobb,  389.   .■,-..,,-,  f      i  / 

Act  1843,     it  shall  be  the  duty  of  the  county   surveyor  (or  any  other  surveyor 

Cobb,  390.  ...  .  J  .     J     .  «.      i        i        t       n  -.  i   • 

Acts  1870,    it  there  be  no  county  surveyor)   to  lay   off  the  land  allowed  to  his 
Acts  1878-9,  family  under  this  law,  and  to  make  a  plat  of  the  same,  which  plat 

pp.  69,  70.  J  '  t  L 

shall  be  returned  to  the  ordiuary  within  fifteen  days  after  the  ap- 
plication is  made  to  the  surveyor  by  said  debtor,  and  recorded  as  be- 
fore provided  for  schedules  returned. 

Statute  requiring  the  surveyor  to  lay  off  land  does  not  apply  where  the 
quantity  of  land  owned  by  the  defendant  is  less  than  ten  acres:  20  Ga.  200. 
Only  where  land  owned  was  greater  in  quantity  than  allowed  to  be  exempted, 
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that  part  exempted  had  to  be  laid  off  and  notice  given :  64  Ga.  446 ;  61/504 ; 
25/224.  Notice  to  sheriff:  22  Ga.  165.  Section  cited:  61  Ga.  504.  Where  the 
sheriff  could  sell,  there  having  been  no  proper  survey  and  notice:  20  Ga.  38-42. 
When  the  terms  of  this  section  being  complied  with  did  not  avail  against  a 
mortgage  for  the  purchase-money :  56  Ga.  94-96.  Where  it  was  essential  that 
the  amount  of  land  be  laid  off  and  plat  returned  :  64  Ga.  446. 

§2869.  (2043.)  Objections,  how  tried.  Should  any  creditor,  for  any  ^ct|41870' 
cause,  desire  to  dispute  the  propriety  of  the  survey,  or  the  value  ^ct|0m8~9, 
of  the  improvements,  upon  application  to  the  ordinary  and  notice 
to  the  debtor,  the  ordinary  may  appoint  three  appraisers  to  view 
the  survey  and  to  value  the  improvements,  and,  on  their  return, 
the  ordinary  may  direct  the  surveyor  to  make  such  alterations  as 
shall,  in  his  .judgment,  be  conformable  to  law.  And  it  shall  be  a 
valid  ground  of  objection  to  the  propriety  of  any  survey,  that  the 
same  has  been  so  made  as  to  unjustly  or  needlessly  injure  the  value 
of  any  land  left  unexempted,  by  a  disregard  of  the  shape  and  loca- 
tion of  the  entire  tract. 

Appointment  of  appraisers  is  not  appealable  to  superior  court,  until  ordi- 
nary passes  on  their  return  :  63  Ga.  162,  163. 

§2870.  (2044.)  Town  property .  If  the  debtor  owns  town  property^2839- 
exceeding  in  value  the  sum  of  five  hundred  dollars,  and  it  cannot 
be  so  divided  as  to  give  to  his  family  that  amount,  he  may  give 
notice  to  the  officer  levying  thereon,  and  when  the  proceeds  of  the 
sale  are  to  be  distributed,  the  court  shall  order  five  hundred  dollars 
of  the  same  to  be  invested,  by  some  proper  person,  in  a  home  for  the 
family  of  the  debtor,  which  shall  be  exempt,  as  if  laid  off  under 
this  law. 

Allowance  from  the  proceeds  of  the  sale :  25  Ga.  223.  Where  $500  was  to  be 
allowed  set  apart  and  invested  under  terms  of  this  section:  38  Ga.  531.  The 
notice  may  be  after  the  levy,  but  before  the  sheriff  pays  out  the  money:  51 
Ga.  477,  478. 

§2871.   (2045.)    Sale  subject  to  incumbrance.     If,  from  any  cause,  $2840- 
the  land  exempt  has  not  been  laid  off  when  the  remainder  is  offered 
for  sale,  notice  being  given  of  the  fact,  the  purchaser  will  buy  sub- 
ject to  the  incumbrance. 

Land  sold  at  sheriff's  sale  with  notice  of  pending  application  for  homestead 
is  taken  subject  to  it :  40  Ga.  293-297  ;  44/603-605. 

Land  levied  on  and  sold  pending  application  for  homestead,  purchaser  gets 
title,  to  take  effect  on  termination  thereof:  86  Ga.  697. 

See  catchword  "Sale"  under  section  2827. 
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SECTION  3. 

EFFECT    OF    EXEMPTION. 

$$2849,3807.  §2872.  (2046.)  Trespass  by  officer .  Any  officer  knowingly  levying 
on  or  selling  any  property  of  a  debtor  exempt  under  this  law,  a 
schedule  of  which  has  been  returned  as  required,  is  guilty  of  a  tres- 
pass, and  suit  may  be  brought  therefor  in  the  name  of  the  wife  or 
family  of  the  debtor,  and  the  recovery  shall  be  for  their  exclusive 
use. 

Where,  unless  the  provisions  as  to  survey  and  notice  complied  with,  a  levy 
and  sale  by  sheriff  not  unlawful:  20  Ga.  38;  20/42.  Where  no  survey,  etc., 
necessary,  and  sale  by  sheriff  should  be  set  aside  and  his  deed  canceled:  22 
Ga.  165-168.     See  notes  to  section  2849. 

Acts  1874,        §2873.   (2046  a.)  Short  homestead  subject  to  purchase-money,  etc.  Prop- 
$2850.         erty  exempted  from  levy  and  sale,  as  provided  for  in  section  2866  of 
the  Code,  shall  not  be  exempt  from  levy  and  sale  for  the  purchase- 
money,  or  State  and  county  or  municipal  taxes. 
Acts  1880-1,      §2874.   (2048  a.)     Exempted    property   stands  for   what   uses.     The 
$|*696,        property  exempt  under  this  law  shall  be  for  the  use  and  benefit  of 
the  family  of  the  debtor  from  whose  estate  said  property  has  been 
exempted  and  allowed ,  and  upon  the  death  of  the  wife,  or  her  sub- 
sequent marriage,   said  property  shall  remain  for  the  support  and 
benefit  of  the  minor  children  of  said  debtor,  during  their  minority. 

Exemption  ceases  by  death  of  beneficiaries,  by  sons  coming  of  age,  or  by 
marriage  of  female :  70  Ga.  631. 

Possession  of  head  of  family  is  for  use  of  wife  and  children,  and  wife  can 
recover  by  possessory  warrant  property  taken  from  him :  71  Ga.  602. 

Title  remains  in  debtor,  charged  with  homestead  incumbrance,  and  after 
its  termination  is  subject  to  his  debts :  75  Ga.  774 ;  see  also  70  Ga.  631. 

Exemption  of  land  taken  by  father  for  benefit  of  minor  son,  ceases  when 
son  reaches  majority  :  85  Ga.  646. 

Acts  1865,  §2875.  (2049.)  Extends  to  insolvent  estates.  The  exemptions  and 
protections  contained  in  the  preceding  sections  are  hereby  extended 
to  intestate  insolvent  estates,  in  all  cases  wherein  there  is  a  widow 
or  child  of  the  deceased  intestate  living. 

Section  cited  and  construed:  62  Ga.  568-571. 

Genekal  Note. — Act  of  1874  did  not  affect  exemptions,  or  aid  a  sale  before 
the  law  was  passed :  64  Ga.  242.  Land  on  which  was  homestead  sold  and  pro- 
ceeds invested  in  another  place,  deed  so  reciting  is  notice:  54  Ga.  168-170; 
61/468.  Where  could  be  no  sale  of,  by  wife  alone,  with  consent  of  ordinary: 
59  Ga.  818.  Indigent  debtor  cannot  encumber  his  property  so  as  to  divert  that 
to  which  by  law  his  wife  and  children  are  entitled:  35  Ga.  180.  Wife  has  in- 
terest enough  in  homestead  property  to  claim :  61  Ga.  502. 
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CHAPTER  10. 

INTEREST    AND    USURY. 

§2876.   (2050.)    What  is  lawful  interest.     The  legal  rate  of  interest ^bbfass. 
shall  remain  seven  per  centum  per  annum,  where  the  rate  per  cent.  Acobbf393. 
is  not  named  in  the  contract,  and  any  higher  rate  must  be  specified  ^£tf2m8' 
in  writing,  but  in  no  event  to  exceed  eight  per  cent,  per  annum.  1pl8isi. 

See  notes  to  section  2886. 

On  the  Act  of  1822,  and  as  to  what  the  plea  of  usury  should  state :  1  Ga. 
108,  135.  Contract  infected  with  usury  was  void:  1  Ga.  892.  Partnership  debt 
not  purged  of  usury  by  its  division  after  dissolution,  and  as  to  plea  of  usury: 
22  Ga.  193.  As  to  judgments  where  affidavit  of  illegality  made:  7  Ga.  204. 
Where  promise  of  liberal  interest  will  not  justify  more  than  legal  interest  for 
money  advanced:  43  Ga.  343,  344.  Discovery  as  to  usury  under  Act  of  1842: 
13  Ga.  459. 

Agreement  in  handwriting  of  debtor,  signed  by  creditor,  a  sufficient  speci- 
fication :  72  Ga.  863. 

Interest  on  interest  payable  annually,  not  allowed,  unless  plainly  contracted 
for  :  72  Ga.  863. 

Interest  on  interest  ceasing  when  suit  brought :  72  Ga.  863. 

Stipulation,  December  1st,  1877,  for  interest  at  ten  per  cent,  "to  be  paid  an- 
nually, otherwise  to  become  principal,"  fails  to  specify  and  merely  implies 
ten  per  cent,  on  accrued  interest;  interest  on  the  interest  could  therefore  be 
but  seven  per  cent. :  78  Ga.  342. 

It  is  lawful  to  contract  for  interest  on  interest  overdue,  and  for  attorney's 
fees  on  both  principal  and  interest :  79  Ga.  213.   - 

Interest  exceeding  lawful  rate  by  scarcely  appreciable  fraction,  not  usury; 
de  minimis  lex  non  curat:  87  Ga.  134.     Mortgage  foreclosure  case :  94  Ga.  307. 

Eight  per  cent,  as  discount  on  short  loans,  not  usurious,  if  contract  in  writ- 
ing; otherwise,  more  than  seven  per  cent,  unlawful:  90  Ga.  591. 

§2877.   (2051.)    What  is  usury.     Usury  is  the  reserving  and  taking,  ^ode'9 
or  contracting  to  reserve  and  take,  either  directly  or  by  indirection,  ^2024- 
a  greater  sum  for  the  use  of  money  than  the  lawful  interest. 

See  notes  to  section  2886.     See  general  note  hereafter. 

Section  referred  to  with  reference  to  a  bank,  and  to  contracts  before  and 
after  the  Act  of  1873 :  57  Ga.  96.  The  draft  specifying  a  certain  rate  of  inter- 
est (not  usurious) ,  the  holder  could  collect  at  that  rate  from  drawer  and  in- 
dorser:  59  Ga.  841 ;  50/72,  73. 

Land  sold  at  cash  price,  with  deferred  payments  with  more  than  lawful 
interest,  usurious  contract :  75  Ga.  739. 

Plea  of  usury  here  insufficient  as  failing  to  show  contract  for  cash  price  and 
extension  of  time  with  usurious  interest :  75  Ga.  743. 

Commission  paid  by  borrower  to  lender's  agent  for  negotiating  loan,  not 
usury,  lender  getting  none  of  it,  and  not  knowing  of  it :  66  Ga.  639. 

Commissions  paid  lender  above  lawful  interest,  for  trouble  and  expense  in 
procuring  money  to  make  loan,  not  usury,  when :  47  Ga.  82. 

One  agreeing  with  broker  to  lend  money  to  his  principal  at  eight  per  cent, 
interest  and  one-half  of  his  commissions,  usurious:  95  Ga.  264. 

That  borrower  contracts  with  loan  bi*oker  to  pay  commissions  out  of  loan, 
not  infect  loan,  lender  having  no  privity  with  broker :  79  Ga.  213. 
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Lender  did  not,  by  relying  on  such  broker's  inspection  of  property,  etc., 
constitute  him  agent:  79  Ga.  213. 

Merck  case  (79  Ga.  213)  approved  and  affirmed :  86  Ga.  760 ;  82/299,  312. 

That  loan  broker  consummated  loan  with  his  own  money,  lender's  money 
being  in  hands  of  another  broker  ready  to  be  paid  over  to  him,  not  corrupt 
transaction :  82  Ga.  299,  312.  Nor  that  papers  were  made  payable  to  broker 
who  got  commission — he  held  title  merely  as  trustee  for  lender :  82  Ga.  299, 
312;  see  also  96  Ga.  227. 

"Whether  cotton-factor's  advance  at  eight  per  cent.,  customer  agreeing  to 
ship  cotton  and  to  pay  certain  charges  and  commissions  on  cotton,  etc., 
whether  shipped  or  not,  was  usurious  contract,  properly  submitted  to  jury : 
79  Ga.  356 ;  see  also  90  Ga.  591 ;  74/595 ;  78/251 ;  83/640. 

One  who  seeks  to  avoid  contract  for  usury,  should  specify  ground  of  usury 
complained  of:  79  Ga.  790. 

Usury  under  name  of  rent:  77  Ga.  369. 

Stipulation  for  ten  per  cent,  attorney's  fees  for  collecting  is  not~usurious 
on  its  face ;  nor  does  it  become  so  by  reducing  debt  to  judgment,  and  includ- 
ing same  therein :  80  Ga.  56. 

Renewal  note  containing  usury,  not  void  deed  securing  original  note  when 
original  free  from  usury :  88  Ga.  480. 

Under  evidence  here,  debt  was  apparently  infected  with  usury:  93  Ga.  667. 

$$2892,6000.  §2878.  Plea  of  usury  generally  personal.  The  plea  of  usury  is  per- 
sonal; but  a  creditor  has  no  right  to  collect  usurious  interest  from 
an  insolvent  debtor  to  the  prejudice  of  other  creditors. 

One  not  party  to  conveyance  cannot  invoke  section  2892  to  attack  convey- 
ance :  84  Ga.  748. 

As  to  one  creditor  setting  up  by  bill  usury  in  another  creditor's  claim:  65 
Ga.  116. 

Where  debtor  insolvent  and  fund  in  court  to  be  distributed,  one  creditor 
may  suggest  usury  as  to  claim  of  another:  79  Ga.  693. 

See  catchwords  "Defense  of  Usury"  in  general  note  hereafter. 

§2879.  (2052.)  Back  interest.  Interest  from  date,  when  stipulated, 
if  the  debt  is  not  punctually  paid  at  maturity,  may  be  recovered: 
Provided,  interest  has  not  already  been  included  in  the  principal 
amount. 

After  all  the  laws  on  usury  were  repealed  and  before  re-enactment  of,  par- 
ties could  increase  or  stipulate  for  back  interest :  61  Ga.  472.  Back  interest 
recovered  as  stipulated  damages  if  not  punctually  paid  :  1  Ga.  469. 

Rate  of  interest  expressed  in  note,  bears  same  after  maturity  as  before: 
86  Ga.  1. 

$8.  §2880.   (2053.)  Lex  loci.     Every  contract  bears  interest  according 

to  the  law  of  the  place  of  the  contract  at  the  time  of  the  contract, 
unless  upon  its  face  it  is  apparent  that  the  intention  of  the  parties 
referred  the  execution  of  the  contract  to  another  forum;  in  this  case, 
the  law  of  the  forum  shall  govern. 

See  notes  to  section  8. 

The  law  of  the  State  where  contract  to  be  performed  governs  the  rate  of  in- 
terest, if  any  allowed:  21  Ga.  135. 

Law  of  place  of  execution  governs  construction  and  remedies :  71  Ga.  630. 
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Bill  discounted  in  Indiana  attacked  for  usury,  Indiana  usury  laws  must 
be  shown  :  78  Ga.  229 ;  79/811. 

After  judgment,  too  late  to  contend  that  note  payable  in  Alabama  usurious 
under  Alabama  law :  80  Ga.  595. 

Eight  per  cent,  note  executed  here,  payable  in  New  York,  not  usurious  if 
intent  was  to  contract  with  reference  to  Georgia  laws ;  especially  if  mortgage 
securing  note  state  such  intent:  87  Ga.  1;  see  also  88 Ga.  756;  96/227. 

Note  payable  in  New  York  may  be  attacked  as  usurious  under  law  of  New 
York,  where  executed  in  Georgia  and  secured  by  deed  to  Georgia  lands :  91  Ga. 
505.  No  security  deed  in  evidence,  but  note  waived  homestead  under  Georgia 
laws:  97  Ga.  238. 

The  deeds  securing  such  a  debt  are  relevant  as  indicating  situs  contem- 
plated in  fixing  rate  of  interest:  88  Ga.  756. 

That  ultimate  delivery  of  notes  and  mortgage  made  to  lender  at  his  office 
in  New  York,  and  that  application  for  loan  was  accepted  there,  not  controlling 
facts :  88  Ga.  756. 

§2881.  Interest  only  from  demand,    when.     In  the  absence   of   an  83Ga-634- 
agreement   to   the   contrary,    interest  does  not  run  until  default; 
hence  where  money  can  be  recovered  because  of  mistake,  or  other 
like  reasons,  no  interest  runs  until  after  demand  and  refusal  to  re- 
fund. 

§2882.   (2054.)  Interest  on  judgment.     All  judgments  in  this  State  f'ftW, 
bear  lawful  interest  upon  the  principal  amount  recovered.  Cobb,394. 

Judgment  amended  so  as  to  include  back*  interest :  1  Ga.  469.  In  reviving 
judgments,  interest  to  be  computed  also  during  dormancy  :  15  Ga.  435.  Prin- 
cipal and  interest  need  not  be  stated  separately  in  judgments  for  damages 
under  Act  of  1814:  6  Ga.  303.  Debt  contracted  prior  to  1845  bore  eight  per 
cent,  interest :  7  Ga.  204.  When  attackable  by  third  party  for  usury :  49  Ga. 
47.     When  no  injunction  against,  on  ground  of  usury :  48  Ga.  55. 

Verdict  for  "legal  interest"  means  twenty  per  cent.,  after  demand  on  rule 
against  attorney:  70  Ga.  350. 

Judgment  bears  same  rate  as  the  contract :  72  Ga.  367. 

Judgments  draw  interest  at  the  contract  rate,  not  at  rate  which  law  fixes  in 
absence  of  stipulation :  87  Ga.  134. 

Verdict  for  gross  sum,  including  principal  and  interest  not  segregated,  set 
aside  unless  interest  written  off :  95  Ga.  705 ;  see  also  94  Ga.  418. 

§2883.  (2055.)  Payment,  how  applied  to  interest.  When  a  payment 
is  made  upon  any  debt,  it  shall  be  applied  first  to  the  discharge  of 
any  interest  due  at  the  time,  and  the  balance,  if  any,  to  the  reduc- 
tion of  the  principal.  If  the  payment  does  not  extinguish  the  inter- 
est then  due,  no  interest  shall  be  calculated  on  such  balance  of 
interest,  but  only  on  the  principal  amount  up  to  the  time  of  the 
next  payment. 

Where  rule  of  this  section  was  correctly  applied  by  auditor :  87  Ga.  468. 

§2884.   (2056.)  Interest  on  liquidated  demands.     All  liquidated  de- gjgyj*- 
mands,  where  by  agreement  or  otherwise  the  sum  to  be  paid  is  fixed   p-90- 
or  certain,  bear  interest  from  the  time  the  party  is  liable  and  bound 
to  pay  them;  if  payable  on  demand,  from  the  time  of  the  demand. 
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In  case  of  promissory  notes  payable  on  demand,  the  law  presumes  a 
demand  instantly,  and  gives  interest  from  date. 

"Where  consignees  rendering  an  account  of  sales  in  reasonable  time,  not  lia- 
ble for  interest:  12  Ga.  566,  582.  Verdict  by  jury  for  liquidated  demand 
should  give  interest  on  it:  19  Ga.  537;  21/326,327.  A  liquidated  demand,  be- 
cause certain,  bears  interest:  33  Ga.  219.  Orders  by  the  inferior  court  for 
money,  drew  interest:  33  Ga.  Sup.  93.  Damages  increased  by  interest,  and 
what  demands  are  liquidated :  18  Ga.  407 ;  15/322 ;  14/379-382 ;  1/287, 288.  Agent 
admitting  money  in  his  hands  for  principal,  liable  for  interest  from  time  re- 
ceived :  2  Ga.  370.  Where  verdict  for  principal,  interest  and  costs :  20  Ga.  50. 
A  contract  for  the  hire  or  price  of  a  negro  at  certain  price  at  end  of  year,  bore 
interest:  20  Ga.  561;  33/219.  Money  wages  liquidated  by  contract,  bears  in- 
terest from  time  payment  should  have  been  made:  61  Ga.  486.  A  county 
order,  being  a  liquidated  demand,  bore  interest  from  date:  58  Ga.  54-56.  In- 
terest properly  allowed  on  a  definite  sum  due :  56  Ga.  350. 

Interest  allowed,  in  discretion  of  court,  on  successful  claim  in  money  rule 
case:  69  Ga.  171. 

Stipulation  in  note  for  attorney's  fees  in  case  of  suit,  is  part  of  principal 
debt  and  bears  interest:  69  Ga. 587. 

Taxes  due  the  State  are  not  liquidated  demands  or  ordinary  debts:  70  Ga.  13. 

Advances  by  one  partner  to  the  firm  bear  interest  only  when  there  is  a  spe- 
cial or  implied  contract  to  pay  it:  72  Ga.  154. 

Interest  upon  money  paid  for  land  to  which  vendor  had  no  title  is  recov- 
erable from  what  time :  85  Ga.  142. 

New  promise  bears  old  rate  of  interest :  88  Ga.  166. 

Same  rate  of  interest  after  maturity  of  note  as  note  bore  before  maturity  : 
68  Ga.  1. 

$g434(8),       §2885.   (2057.)   On  merchants'  accounts.    All  accounts  of  merchants, 
Acts  1858,    tradesmen,  mechanics,  and  all  others  which  by  custom  become  due 

p.  90.  '  '  J 

1873, p.  22.   at  the  end  of  the  year,  bear  interest  from  that  time  upon  the  amount 
actually  due  whenever  ascertained. 

What  are  books  of  account :  1  Ga.  231,  287.  Disallowing  interest  on  open 
accounts  does  not  affect  the  law  of  set-off:  9  Ga.  594.  Physician's  accounts 
due  by  custom  at  the  end  of  the  year,  draw  interest  from  that  time  :  47  Ga.  121. 

Interest  on  debt  past  due  more  than  year,  held  part  of  principal,  so  that 
case  was  appealable  as  involving  over  $50.00 :  68  Ga.  831. 

Advances  by  one  partner  to  the  firm  not  such  an  account  as  bears  interest 
from  end  of  the  year:  72  Ga.  154.  Open  accounts  created  more  than  four  years 
before  intestate's  death  but  becoming  due  within  the  four  years,  collectible: 
79  Ga.  26. 

$g;2,2888,  §2886.  (2057a.)  Beyond  eight  per  cent,  interest  forbidden.  It  shall 
Actj8^878"9*  not  be  lawful  for  any  person,  company  or  corporation  to  reserve, 
charge  or  take  for  any  loan  or  advance  of  money,  or  forbearance  to 
enforce  the  collection  of  any  sum  of  money,  any  rate  of  interest 
greater  than  eight  per  centum  per  annum,  either  directly  or  indirectly 
by  way  of  commission  for  advances,  discount,  exchange,  or  by  any 
contract  or  contrivance  or  device  whatever. 

See  notes  to  section  2877. 
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Contract  void  as  to  usury,  even  in  hands  of  innocent  holder  without  notice: 
1  Ga.  392 ;  approved  in  obiter  dictum  in  69  Ga.  722. 

Weight  of  evidence  here  showed  usury :  71  Ga.  698. 

Usury  under  name  of  rent :  77  Ga.  369. 

No  sort  of  pretense,  trick  or  evasive  device  effectual.  Extension  on  loan 
whereby  rate  of  interest  increased,  not  a  valuable  consideration,  being  an  un- 
lawful one.  South  Carolina  law  differs  from  Georgia  law:  78  Ga.  251.  No  dis- 
guise of  language  can  avail :  78  Ga.  635. 

Contract  to  deliver  at  warehouse  so  many  bales  of  cotton  or  in  default  to 
pay  $1.00  for  every  bale  short,  not  per  se  usurious :  90  Ga.  591 ;  see  also  79  Ga. 
356;  74/595;  78/251;  83/640. 

Corporation  borrowed  money  at  eight  per  cent,  and  transferred  certain  of 
its  stock  to  lender,  transaction  held  usurious :  92  Ga.  682. 

Loan  of  $850  for  forty  years  to  railroad,  $1,000  six  per  cent,  bond  being 
taken,  not  necessarily  usurious,  though  bond  stipulated  that  whole  principal 
should  become  due  upon  ninety  days  default  in  interest ;  although  loan  not 
consummated  for  thirty-nine  days  from  date  bond  began  to  bear  interest:  94 
Ga.  307. 

Whether  scheme  of  association  is  device  to  evade  usury  law  is  for  jury ; 
plea  setting  out  scheme  held  not  demurrable ;  distinguishing  46  Ga.  166  as 
purely  mutual :  94  Ga.  562. 

82887.   Commissions,  when  not  usurious.     Where  the  lender  neither  79  Ga.  213. 

c  ,  .     82Ga.308. 

takes  nor  contracts  to  take  more  than  lawful  interest,  the  loan  is 
not  rendered  usurious  by  money  paid  or  agreed  to  be  paid  others 
by  the  borrower  in  order  to  obtain  the  loan. 

See  notes  to  section  2877. 

§2888.  (2057b.)  Forfeiture.  Any  person,  company  or  corpora- 
tion violating  the  provisions  of  section  2886,  shall  forfeit  the  excess 
of  interest  so  charged  or  taken,  or  contracted  to  be  reserved,  charged 
or  taken. 

Excess  forfeited,  but  title  to  collateral  note  not  affected:  72  Ga.  807. 

All  interest  forfeited  as  penalty  for  usury  under  Act  of  1879 :  77  Ga.  362. 

Sole  heir  at  law  of  deceased  borrower  paying  usurious  debt  secured  by 
realty  can  recover  usury :  78  Ga.  635. 

The  forfeiture  is  complete  as  soon  as  usury  is  paid,  whether  in  cash  or  by 
note  of  third  person  equivalent  to  cash :  79  Ga.  415.  Does  not  forfeit  whole 
interest,  but  excess  only :  79  Ga.  740. 

This  section  does  not  violate  constitutional  provision  that  body  of  act  must 
not  contain  matter  not  expressed  in  title :  91  Ga.  840. 

Effect  of  Act  of  September  27th,  1881,  amending  Act  of  October  14th,  1879,  on 
contracts  made  between  the  passage  of  the  two  Acts,  as  to  forfeiture  of  inter- 
est: 91  Ga.  841. 

Instrument  purporting  to  be  trust  deed  to  secure  debt,  held  to  be  mortgage 
and  not  void  for  usury :  92  Ga.  675-680. 

See  notes  to  section  2892. 

§2889.   (2057  c.)  Forfeiture  7nay  be  pleaded  as  set-off.     The  amount  ActsiB75, 
of  forfeit  as  aforesaid  may  be  pleaded  as  a  set-off  in  any  action  for 
the  recovery  of  the  principal  sum  loaned  or  advanced  by  the  defend- 
ant in  said  action. 

§2890.   (2057  d.)    Forfeiture,  how  discharged.     No    contrivance    orActsws, 
arrangement  between  the  parties  to  any  such  unlawful  transaction 
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or  their  privies,  shall  have  the  effect  to  discharge  such  forfeiture, 

except  it  be  an  actual  and  full  payment  of  the  amount  so  forfeited. 

Actsi8759°'      §2891.   (2057  e.)    Suit  for  forfeiture,  when    barred.      Any   plea    or 

p.  105.       gujt  f or  {/he  recovery  of  such  forfeiture  shall  not  be  barred  by  lapse 

of  time  shorter  than  one  year. 

Applicable  alone  to  suits  to  recover  usury  or  to  set  off  pleading  usury :  71 
Ga.  549. 

This  does  not  prevent  application  of  payments  to  lawful  interest  and  prin- 
cipal :  71  Ga.  549. 

Plea  of  payment  not  barred  within  one  year :  76  Ga.  349. 

Was  this  provision  repealed  by  Act  of  1879,  p.  184  ?  76  Ga.  349. 

Forfeiture  arising  under  former  Act  set  up  after  amendment :  77  Ga.  362. 

Iain's  §2892.   (2057  f.)    Titles  tainted  with  usury  void.     All  titles  to  prop- 

$2025.'       erty  made  as  a  part  of  an  usurious  contract,  or  to  evade  the  laws 
against  usury,  are  void. 

Act  of  1875,  under  interest  law  of  February  24th,  1875,  parol  contract  in  1877 
for  twelve  per  cent,  interest  (maximum  under  that  Act)  and  security  deed 
were  void  only  as  to  excess  over  eight  per  cent. :  88  Ga.  209. 

Agreement  to  reconvey,  sheriff's  deed  to  purchaser  at  public  sale  not  usu- 
rious, though  purchaser  makes  usurious  agreement  to  reconvey  to  debtor ;  nor 
is  deed  of  purchaser  to  guardian  so,  though  guardian  makes  same  agreement : 
79  Ga.  482. 

Absolute  sale  to  pay  debt,  not  vitiated  by  grantee's  subsequent  agreement 
to  reconvey  on  payment  of  purchase-money  with  usury :  78  Ga.  220. 

Collateral  attack,  where  plaintiff  relies  on  deed  from  third  person,  de- 
fendant may  attack  it  as  void  for  usury,  without  filing  plea  to  that  effect:  81 
Ga.  81. 

Collateral  security,  title  to  for  usurious  debt,  not  void :  72  Ga.  807. 

Deed,  conveyance  of  land  to  pay  usurious  debt,  not  void:  67  Ga.  713;  but 
deed  to  secure  such  debt  is  void :  70  Ga.  832  Deed,  nominally  in  payment  but 
really  as  security,  void  for  usury:  77  Ga.  369.  Deed  infected  with  usury  is 
void  and  cannot  have  effect  as  equitable  mortgage,  as  title  does  not  pass:  80 
Ga.  423  Usury  in  deed  from  A.  to  B.  not  affect  deed  made  by  B.  to  C.  at  in- 
stance of  A.,  for  different  purpose:  84  Ga.  338.  Law  making  ten  per  cent, 
interest  usurious,  unless  promisor  signed  contract,  defendant  setting  up  con- 
tract not  signed  by  him,  converting  deed  into  equitable  mortgage,  in  defense 
to  suit  for  land,  is  estopped  from  contending  that  contract  usurious  and  deed 
void :  72  Ga.  863.  Instrument  purporting  to  be  trust  deed  to  secure  debt,  held 
to  be  mortgage  and  not  void  for  usury :  92  Ga.  675-680.  Security  deed  usu- 
rious, not  foreclosed  as  equitable  mortgage,  taking  priority  to  homestead:  66 
Ga.  584.  See  notes  to  section  2771.  Usurious  debt  in  1872,  secured  under 
section  2771,  settled  in  June,  1873,  by  delivery  of  land  to  creditor;  title  in 
creditor  good,  although  bond  to  reconvey  not  surrendered,  etc.:  68  Ga.  472. 
Security  deed  treated  in  equity  as  mortgage  for  amount  legally  due :  68  Ga. 
821.  Security  deed  void  for  usury  not  foreclosed  as  equitable  mortgage :  75 
Ga.  159.  Though  deed  to  secure  debt  for  money  borrowed  to  purchase  prop- 
erty, void  for  usury,  principal  debt  good  against  homestead :  75  Ga.  837. 

Evidence,  usury  in  consideration  of  deed  proved  by  parol:  65  Ga.  561. 

Ex  post  facto,  security  deed  executed  when  no  usury  law  in  existence,  did 
not  become  infected  upon  subsequent  re-enactment  of  law :  76  Ga.  322. 
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Judgment  of  foreclosure  cannot,  by  purging  out  usury,  validate  mortgage 
nor  resuscitate  waiver  of  homestead :  83  Ga.  343. 

Lex  loci,  contract  made  and  land  located  in  Georgia,  deed  void,  though 
usury  legal  in  State  of  payment:  84  Ga.  481. 

Mortgage  should  have  been  purged  of  usury  here:  75  Ga.  131.  Usurious 
mortgage  void  only  as  to  usury  :  81  Ga.  276.  Not  void  as  lien  on  the  property  : 
83  Ga.  343 ;  see  also  92  Ga.  675-680. 

Pawnee's  title  tainted  with  usury  cannot  be  asserted  by  claim ;  property 
levied  on  under  fi.  fa.  vs.  pawner,  but  remedy  under  section  2962:  91  Ga.  41. 

Principal  and  surety,  deed  from  principal  to  surety,  repaying  him  for  money 
paid  on  behalf  of  principal,  not  affected  by  usury  in  debt  unknown  to  surety: 
76  Ga.  669. 

Pent,  used  as  device  to  cover  usury,  security  deed  void:  78  Ga.  161. 

Sheriff's  deed,  judgment  obtained  and  sheriff's  sale  had  thereunder,  sheriff's 
deed  free  from  usury  even  though  original  debt  was  not :  74  Ga.  465. 

Third  person  cannot  invoke  this  rule  to  set  aside  conveyance  between  par- 
ties :  84  Ga.  748. 

Trover  lies  in  favor  of  transferee  of  cotton  receipt,  against  giver  thereof, 
though  transferred  to  secure  usurious  debt :  84  Ga.  746. 

Verdict,  in  complaint  for  land,  this  section  being  pleaded,  verdict  for  plain- 
tiff, but  giving  defendant  six  months  to  pay  the  debt,  is  illegal :  71  Ga.  698. 

Waiver  of  homestead,  in  usurious  contract,  void :  77  Ga.  343.  Surety  re- 
leased where  note,  waiving  homestead,  tainted  with  secret  usury:  91  Ga.  319, 
322;  89/115,  385.  Waiver  of  homestead  in  usurious  mortgage,  void,  and  mort- 
gage not  enforceable  until  homestead  expires:  83  Ga.  343.  Though  contract 
infected  with  usury,  if  money  used  to  take  up  waiver  mortgage,  subrogated 
thereto  and  superior  to  homestead :  84  Ga.  203. 

§2893.   (2057  g.)  Inconsistent  laws  repealed.     Every  provision  in  the  Actsi875, 
charter  of  any  corporation,   granted  since  the  1st  day  of  January, 
1863,  inconsistent  with  the  foregoing  provisions  of  this  Article,  is 
hereby  repealed. 

General  Note  on  Interest  and  Usury. — Act  of  1842,  practice  under:  13 
Ga.  459. 

Accord  and  satisfaction,  mere  deduction  at  time  debt  is  settled  does  not 
amount  to,  as  to  right  of  action  for  usury  :  54  Ga.  15. 

Act  of  1873,  repealing  all  usury  laws,  itself  repealed  by  Act  of  1875:  59 
Ga.  616. 

Administrator,  interest  compounded  against,'  every  six  years  when  negli- 
gent :  6  Ga.  265.  For  mismanagement :  59  Ga.  582.  Act  of  1842  in  regard  to 
usury,  applicable  to,  and  executors :  4  Ga.  474.  Not  liable  for  interest  for  first 
twelve  months  unless  he  makes  interest:  30  Ga.  463. 

Agent,  liable  for  interest  on  money  in  his  hands  from  the  time  he  receives 
it :  2  Ga.  370. 

Agreement  to  pay  interest  on  interest,  not  usurious:  6  Ga.  253.  To  pay  lib- 
eral interest,  must  be  lawful  interest:  43  Ga.  343. 

Banks,  loans  by,  at  more  than  seven  per  cent. :  57  Ga.  95. 

Building  and  loan  association,  are  loans  by,  usurious  apart  from  the  char- 
ter? 21  Ga.  592.  Suit  by  shareholder  in,  to  recover  back  usury  claimed  as 
paid :  42  Ga.  451 ;  46/166.  Usurious  rates  not  allowed  in  winding  up :  48 
Ga.  446. 

Commissions  over  and  above  lawful  interest :  47  Ga.  82. 

Compounding  is  not  illegal:  6  Ga.  253;  37/384-391. 
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Contract  tainted  with  usury,  no  interest  was  recoverable  on:  1  Ga.  392. 
Not  purged  of  usury  by  note  given  renewing:  1  Ga.  416;  59/546.  Usurious, 
illegal  only  to  extent  of  usury:  40  Ga.  107.  To  pay  usury  on  failure  to  pay 
money  on  note  at  maturity,  nudum  pactum:  56  Ga.  210.  To  return  more  corn 
than  borrowed  not  usurious :  59  Ga.  292.  The  law  of  State  where  contract  to 
be  performed  fixes  the  interest  to  be  charged :  21  Ga.  135. 

Creditor,  junior  judgment  cannot  enjoin  older  from  collecting  from  com- 
mon debtor  because  of  usury :  48  Ga.  55. 

Damages,  increased  by  interest  in  what  cases:  1  Ga.  287,  288.  Liquidated, 
for  non-payment  of  money,  same  as  usury  :  26  Ga.  403. 

Deed  made  to  evade  usury  laws  set  aside :  49  Ga.  514.  To  secure  usurious 
debt,  void  as  legal  title  :  54  Ga.  554.  Made  while  there  was  no  law  as  to  usury, 
could  not  be  affected  by  usury :  61  Ga.  458. 

Distribution  of  estate,  interest  can  be  charged  on  advancements  only  from 
time  they  are  brought  into  hotchpot :  18  Ga.  177. 

Equity,  judgment  creditor  seeking  money  in  hands  of  assignee  in  court  of: 
4  Ga.  221.  Will  court  of,  compel  payment  of  usury :  7  Ga.  123 ;  9/148.  Where 
court  of,  refused  to  impeach  consent  judgment  on  ground  of  usury  :  7  Ga.  238. 
Bill  in,  by  creditor  to  reach  usury  in  hands  of  one  receiving:  36  Ga.  541.  Has 
no  jurisdiction  over,  where  complainant  could  proceed  by  sections  3965  and 
5314  of  Code:  49  Ga.  46.  Bill  in,  to  set  aside  deed  on  ground  of  usury  must 
be  brought  in  six  months  from  date  of  payment  thereof:  61  Ga.  38.  Will 
decree  that  defendant  account  for  money   overpaid   on   usurious   contract: 

1  Ga,  376. 

Excess  over  legal  interest  paid  for  other  valuable  consideration,  not  usury: 
48Ga/9. 

Factor,  when  not  liable  for  interest  to  his  principal:  12  Ga.  566.  Interest 
on  cash  overpaid  on  advances  by :  27  Ga.  174-177. 

Forbearance,  agreement  to  pay  usury  for,  does  not  taint  contract  other- 
wise free  from  usury  by  common  law,  but  not  so  as  to  a  judgment  here :  9  Ga. 
30.  To  foreclose  mortgage,  payment  by  creditor  to  mortgagee  to  gain  for- 
bearance, against  policy  of  our  law  against  usury  :  28  Ga,  526. 

Garnishment,  during  pending  of,  interest  is  suspended  against  garnishee: 
32  Ga.  20,  21.     When  payment  is  resisted,  liable  :  1  Ga,  38. 

Guardian,  when  chargeable  with  interest:  21  Ga.  2;  27/78;  29/82;  30/463. 

Hire,  interest  on:  35  Ga.  44. 

Indorser  after  maturity  not  affected  by  plea  of  usury  :  44  Ga.  179. 

Injunction,  refused  at  instance  of  second  mortgage  bondholders  to  restrain 
collection  of  amount  equal  to  usury:  61  Ga.  177.  Bill  of,  sought  by  creditor: 
36  Ga.  541-545.  • 

Interest,  rule  for  computing,  and  when  not  compound :  31  Ga,  3.  To  be 
paid  annually  or  become  part  of  principal,  legal:  37  Ga,  384.  Liquidated  de- 
mand, what  is  allowed  on:  1  Ga.  288;  2/370;  18/407-409;  19/537;  20/50,56; 
33/219. 

Mortgage,  on  rule  to  foreclose,  mortgagor  may  show  usury:  1  Ga.  392; 
27/248;  47/646. 

Note,  party  transferring,  knowing  it  usurious,  to  one  ignorant,  compellable 
to  repay :  12  Ga.  371.  Given  in  1876  for  excess  of  interest  over  seven  per  cent., 
void,  when :  60  Ga.  665. 

Partners,  when  liable  for  interest  on  partnership  funds  on  misapplication  : 

2  Ga.   18.     Division  between,  after  firm  dissolved,  does  not  purge    usurious 
note  of  usury  :  22  Ga.  193. 

Physician  entitled  by  custom  to  interest  on  account  from  end  of  the  year: 
47  Ga.  121-124. 
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Plea  of,  barred  by  statute :  61  Ga.  38,  40 ;  64/510.  When  not  allowed :  64 
Ga.  178.  Facts  material  in  plea  of  usury  :  1  Ga.  108.  What  requisite  in,  and 
error  of  court  in  charge  as  to  plea  of  usury :  48  Ga.  652.  Particularity  of  plea 
of  usury  to  avoid  deed :  55  Ga.  412.  No  plea  of  usury  necessary  when  con- 
tract is  usurious  on  its  face:  56  Ga.  210.  Plea  of  usury,  apart  from  fraud, 
must  conform  to  statute :  63  Ga.  374. 

Promise,  new,  when  there  was  [no  law  against  usury  to  pay  old  debt:  57 
Ga.  96. 

Purchaser  of  mortgaged  property  after  foreclosure,  right  to  set  up  usury : 
58  Ga.  158. 

Renewal,  transactions  originally  usurious,  not  purged  by  :  59  Ga.  546.  Notes 
given  in  renewal  of  usurious  debt  when  not  affected  by  usury  :  64  Ga.  178, 179. 

Rent,  to  indemnify  against  usury  agreement  as  to,  void:  19  Ga.  551.  One 
enjoying  rent  of  land  not  allowed  interest  on  purchase-money  when  evicted: 
28  Ga.  289.  Contract  to  pay  usury  on  purchase-money  as  rent,  usurious  on  its 
face :  52  Ga.  69.     Where  rent  was  really  interest :  59  Ga.  584. 

Salary  of  district  judge,  interest  not  allowed  on,  out  of  the  county:  49 
Ga.  115. 

Sale  for  cash  bears  interest  from  date :  26  Ga.  465. 

Set-off,  usury  paid  on  former  contract  may  be  pleaded  as,  to  existing  debt,  if 
not  barred  by  statute  of  limitations :  10  Ga.  389;  1/241.  Disallowing  interest 
on  open  account  does  not  affect  law  of  set-off:  9  Ga.  595.  When  surety  can- 
not plead  usury  paid  by  principal  in  another  transaction :  46  Ga.  422. 

Stockholder  in  bank,  when  liability  of,  begins  for  interest  on  bank-bill :  10 
Ga.  162. 

Surety  may  recover  back  usury  paid  for  principal :  but  cannot  if  paid  vol- 
untarily and  indemnified  by  principal:  1  Ga.  140.  Entitled  to  interest  on 
money  paid,  when :  12  Ga.  271.  Has  a  right  to  sue  for  money  paid  by  prin- 
cipal, when:  37  Ga.  364-371.  May  recover  usury  paid  on  note  from  principal, 
when  :  47  Ga.  83. 

Tenant  in  common  liable  to  cotenant  for  interest  on  value  of  surplus  over 
his  share:  22  Ga.  131,  161. 

Tender,  as  to  proof  of,  not  being  sufficient  in  stopping  interest:  43  Ga. 
361-365. 

Title  to  property  made  as  part  of  usurious  contract,  void  :  56  Ga.  33  ;  55/414, 
691.  To  note  tainted  with  usury,  held  as  collateral  security,  does  not  pass  to 
the  holder  as  against  maker,  although  transferred  before  due:  50  Ga.  70. 

Trustee,  when  compound  interest  allowed  against:  18  Ga.  8.  How  and 
when  computed  as  against  administrator :  30  Ga.  463 ;  21/1,  2. 

Usury  paid  on  one  note  may  be  pleaded  as  set-off  on  another:  1  Ga.  241. 
Voluntarily  paid  may  be  recovered  back:  42  Ga.  451.  No  law  against,  in  1874: 
57  Ga.  601 ;  58/583 ;  59/616.  Right  to  recover  back  accrues  from  actual  pay- 
ment: 6Ga.  228. 

War,  interest  did  not  run  in  favor  of  non-resident,  during:  37  Ga.  482. 

Warrants,  orders  absolute  of  county  draw  interest  as  liquidated  demand: 
33  Ga.  Sup.  93. 

Witness,  maker  as  a  witness  on  a  suit  against  surety,  defense  being  usury : 
9  Ga.  36. 

Act  of  1875,  penalty  for  usury,  if  paid,  recovered  by  suit  or  set-off  against 
principal:  65  Ga.  265.  Judgment  for  twelve  per  cent,  interest  from  maturity 
of  note  made  in  1879,  upheld  :  69  Ga.  733. 

Building  and  loan  association,  scheme  of,  conducted  in  the  ordinary  way, 
not  unlawful :  79  Ga.  439. 
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Burden  of  proof,  where  contract  bears  greater  rate  than  seven  per  cent., 
incumbent  on  plaintiff  to  show  affirmatively  that  no  greater  rate  received  than 
that  specified :  76  Ga.  348. 

Conversion,  generally,  where  money  is  paid  by  mutual  mistake,  until 
demand,  by  suit  or  otherwise,  recipient  is  in  no  default,  and  therefore  not 
chargeable  with  interest :  83  Ga.  627. 

Conveyance  of  partnership  lands,  by  liquidating  surviving  partner,  in  pay- 
ment of  usurious  firm  debt,  good :  93  Ga.  128 ;  see  also  63  Ga.  96  ;  65/492. 

County  treasurer,  rate  of  interest  chargeable  on  default  of,  is  question  of 
law :  67  Ga.  221. 

Creditor,  as  to  one  creditor  setting  up  by  bill  usury  in  another  creditor's 
claim :  65  Ga.  116.  Where  debtor  insolvent  and  fund  in  court  to  be  distrib- 
uted, one  creditor  may  suggest  usury  as  to  claim  of  another:  79  Ga.  693.  See 
"  Defense  of  Usury  "  below,  and  notes  to  section  2878.  One  cannot  recover  of 
another  usury  paid  to  latter  by  insolvent  debtor,  either  in  money  or  property : 

78  Ga.  269. 

Defense  of  usury,  personal  privilege  of  debtor  on  question  of  accounting 
with  creditor,  but  usurious  security  deed  not  obstruct  levy  under  general 
judgment  against  maker:  66  Ga.  398.  One  assuming  obligation  for  valuable 
consideration  could  not  set  up  defense  of  usury  against  the  obligation :  75  Ga. 
642.  Plea  attacking  loan  broker's  contract  for  fees  because  loan  sought 
usurious,  not  require  usual  particularity:  77  Ga.  459.     See  "Creditor,"  above. 

Dividends  on  stock,  agreement  to  account  for,  different  from  agreement  to 
pay  interest  on  amount  of  stock,  though  rate  same:  67  Ga.  676. 

Equity,  though  general  rule  makes  usury  personal  plea,  in  equitable  con- 
test over  fund,  one  creditor  may  suggest  usury,  as  to  another's  claim,  when  : 

79  Ga.  692. 

Estoppel,  judgment  confessed  on  debt,  concludes  debtor  from  setting  up 
security  deed  void  for  usury:  66  Ga.  102.  Debtor's  wife,  who  has  obtained 
homestead  since  security  deed  made,  also  concluded:  66  Ga.  102;  95/712;  see 
also  83  Ga.  297  ;  84/609. 

Ex  post  facto  notes  executed  for  money  then  due,  in  October  and  December, 
1873,  could  not  be  usurious:  91  Ga.  610-615 ;  see  also  61  Ga.  458. 

Heir  at  law  of  deceased  borrower  paying  usurious  debt  secured  by  realty 
can  recover  usury  ;  right  of  action  is  in  him,  not  in  borrower's  administrator: 
78  Ga.  635. 

Interest,  no  verdict  for  interest  prior  to  filing  suit,  declaration  nor  evidence 
showing  when  account  became  due :  92  Ga.  405. 

Jury,  where  question  of  usury  in  warehouse  paper  was  peculiarly  for  jury 
and  court  erred  in  deciding  it  himself:  74  Ga.  596.  Whether  the  particular 
form  and  language  of  the  contract  with  cotton-factors  made  it  usurious  here, 
properly  left  to  jury :  83  Ga.  640. 

New  York  contract,  note  payable  in  New  York  may  be  attacked  as  usurious 
under  law  of  New  York,  where  executed  in  Georgia  and  secured  by  deed  to 
Georgia  lands:  91  Ga.  505;  see  also  87  Ga.  1;  88/756;  96/227.  Where  no 
security  deed  in  evidence,  but  note  waived  Georgia  homestead  ;  Odom  case  ex- 
plained :  97  Ga.  238.     See  notes  to  section  2880. 

Plea,  setting  up  illegality  of  loan  broker's  contract  for  fees  for  usury  in 
loan  sought,  not  require  usual  particularity:  77  Ga.  459.  See  notes  to  sec- 
tion 5090. 

Surety,  not  bound  where  note  with  homestead  waived,  tainted  with  usury 
concealed  from  surety  ;  purging  usury  not  bind  him :  91  Ga.  319 ;  89/115,  385. 
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Renewal,  original  loan  not  purged  of  usury  by ;  renewal  is  contaminated  ; 
all  payments  in  interval  are  payments,  not  of  the  usury,  but  on  original  lawful 
amount:  83  Ga.  160.  Notes  executed  in  October,  1873,  not  tainted  with  usury 
because  given  in  renewal  of  notes  which  were  usurious :  91  Ga.  616. 

Security  deed,  usurious,  prevails  over  subsequent  mortgage,  except  as  to 
the  usury,  where  mortgage  stipulates  that  it  is  subject  to  claim  of  grantee: 
79  Ga.  692. 


CHAPTER  11. 

OF    BAILMENTS.* 


ARTICLE   1. 

GENERAL    PRINCIPLES. 

§2894.   (2058.)  Definition.     A  bailment  is  a  delivery  of  goods  or  $$2264, 3110. 
property  for  the  execution  of  a  special  object,  beneficial  either  to 
the  bailor  or  bailee,  or  both;  and  upon  a  contract,   express  or  im- 
plied, to  carry  out  this  object  and  dispose  of  the  property  in  con- 
formity with  the  purpose  of  the  trust. 

Banks  undertaking  to  collect  a  solvent  bill  are  bailees  and  liable  for  negli- 
gence: 59  Ga.  667-674.  Tender  on  day  due  terminates  creditor's  right  to 
retain  a  pledge  as  collateral :  55  Ga.  53. 

Contract  by  town  with  brokers  to  circulate  $5,000 of  its  bonds,  town  redeem- 
ing half  and  balance  returned  ;  contract  in  nature  of  bailment :  65  Ga.  134. 

As  to  whether  telegraph  company  a  bailee  :  58  Ga.  433  ;  68/299,  307,  308. 

Possession  of  keys  to  gin-house  did  not  constitute  servant  bailee  of  cotton 
therein,  here:  75  Ga.  474. 

Telegraph  company  not  bound  to  deliver  message  on  Sunday,  except  in 
matter  of  charity  or  necessity :  91  Ga.  252 ;  92/609. 

Reasonable  terms  on  back  of  telegram-blank,  held  binding  on  sender  and 
sendee  of  messages :  85  Ga.  425 ;  92  Ga.  613. 

Telegraph  company  not  liable  here  for  failure  to  transmit,  etc.,  message 
delivered  to  company's  messenger-boy  not  received  at  office:  92  Ga.  613. 

See  general  note  on  Telegraph  Companies. 

§2895.   (2059.)  Property  in  bailee.     In  all  cases  the  bailee,  during  $2909- 
the  bailment,  has  a  right  to  the  possession  of  the  property,  and  in 
most  cases  a  special  right  of  property  in  the  thing  bailed.     For  a 
violation  of  these  rights  by  any  one,  he  is  entitled  to  his  action. 

Measure  of  damage  in  action  by  bailee :  6  Ga.  530.  Trover  against  bailee 
by  third  party  was  the  amount  of  special  property  in  note  converted :  48  Ga.  625. 

See  notes  to  section  3889. 

This  is  true  where  debtor  has  equitable  interest,  and  has  party  holding 
legal  title  convey  direct  to  creditor:  66  Ga.  398. 

Money  which  A.  voluntarily  commits  to  B.  for  delivery  to  C.  remains  A.'s 

*Of  Carriers,  see  Railroads. 
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until  delivered  or  promised  by  B.  to  C. ;  subject  to  garnishment  as  A. 's:  78 
Ga.  543. 

Option  to  purchase  goods  in  bailee,  at  fixed  price,  not  exercised,  title  to 
goods  unsold  remains  in  bailor:  86  Ga.  531. 

$$2265, 2321,  §2g96.  (2064).  Burden  of  proof.  In  all  cases  of  bailment  after 
proof  of  loss,  the  burden  of  proof  is  on  the  bailee  to  show  proper 
diligence. 

See  notes  under  section  2263  etseq.,  and  general  note  following  article  on 
Carriers. 

Proving  delivery,  burden  of  proof  on  carrier  in  case  of  loss:  28  Ga.  550; 
38/32.  Burden  of  proof  on  bailee  to  show  diligence,  after  loss  shown:  58  Ga. 
396-437. 

"Loss"  means  loss  to  the  bailor,  or  injury  to  the  thing  bailed:  71  Ga.  40; 
88/813. 

Carrier  must  show  how  lost  baggage  got  out  of  its  custody  ;  general  proof 
of  vigilance  not  sufficient :  75  Ga.  316. 

Goods  damaged  in  hands  of  carrier,  though  perishable,  burden  on  carrier 
to  show  its  freedom  from  fault ;  word  "loss"  includes  damage  or  injury:  91 
Ga.  382-385. 

Special  deposit  of  bonds  in  bank,  without  pay,  stolen  by  cashier,  proper 
diligence  not  shown  by  bank,  when :  93  Ga.  505,  506. 

Burden  here  cast  on  defendant  bank  to  show  slight  diligence  in  keeping 
property  deposited  for  gratuitous  safe-keeping :  95  Ga.  394. 

Burden  on  railroad  company  as  warehousemen  to  show  diligence :  95  Ga. 
777  ;  see  also  86  Ga.  327. 

See  'notes  under  sections  2279  and  2930. 

$$2822,8830.  §2897.  (2060.)  Care  and  diligence.  All  bailees  are  required  to  ex- 
ercise care  and  diligence  in  protecting  and  keeping  safely  the  thing 
bailed.  Different  degrees  of  diligence  are  required  according  to  the 
nature  of  the  bailments. 

See  notes  to  section  2263  et  seq.,  and  general  notes  on  Carriers  and  Telegraph 
Companies. 

Degrees  of  diligence  and  of  negligence :  18  Ga.  495.  Where  bank  wanting 
in  care  and  diligence  in  collecting  for  another  bank:  59  Ga.  670-674. 

Jury  is  to  judge  of  negligence  and  diligence:  71  Ga.  40. 

Where  circumstances  were  ample  notice  to  telegraph  company  that  cipher 
cablegram  related  to  important  commercial  business  and  required  reasonably 
prompt  delivery.     Hour  and  a  half  delay  was  unreasonable  here :  73  Ga.  285. 

One  officiously  removing  furniture,  liable  for  injuries  thereto,  whether  he 
exercised  care  or  not:  75  Ga.  871. 

Reasonable  care  and  diligence,  not  mere  general  instructions,  measure  of 
express  messenger's  duty  as  to  custody  of  money :  82  Ga.  33. 

Horse  hired  to  be  ridden  to  certain  place,  hirer  liable  if  it  is  injured  while 
riding  further,  whether  negligent  or  not:  86  Ga.  800. 

Telegraphic  message  addressed  to  wrong  street  and  number,  company 
should  nevertheless  exercise  reasonable  diligence  in  ascertaining  true  address : 
92  Ga.  607. 

Applied  to  special  deposit  of  bonds  in  bank :  93  Ga.  506. 

Bank  not  discharged  from  liability  for  property  deposited  and  stolen  by 
cashier,  though  it  exercised  diligence  in  selecting  cashier  ;  what  it  must  show 
and  how  :  95  Ga.  394. 
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Barber-shop  proprietor,  bailee  for  hire  as  to  customers'  hats  on  rack  while 
being  shaved :  95  Ga.  571. 

§2898.   (2061.)    Ordinary.     Ordinary  diligence  is  that  care  which  $3009- 
every  prudent  man  takes  of  his  own  property  of  a  similar  nature. 
The  absence  of  such  diligence  is  termed  ordinary  neglect. 

Cited  :  70  Ga.  263, 453. 

Ordinary  diligence  is  that  which  the  generality  of  mankind  use  for  them- 
selves: 60  Ga.  188;  6/213.  Negligence  is  the  omission  of  diligence,  and  is  a 
question  for  the  jury  :  60  Ga.  188.  Ordinary  diligence  required  of  a  gas  com- 
pany :  57  Ga.  28-31. 

Cited,  as  to  trespasser  on  railroad :  70  Ga.  254. 

Applied  to  duty  from  messenger  to  express  company,  in  carrying  goods, 
etc.,  under  contract:  67  Ga.  201. 

Applied  to  hire  of  a  horse  :  71  Ga.  40. 

Court  cannot  instruct  jury  as  to  what  facts  constitute  ordinary  care,  in 
given  case :  77  Ga.  182. 

It  was  error,  after  correctly  charging  jury  to  see  whether  defendant  acted 
as  a  man  of  ordinary  prudence  would  act,  to  add  "or  as  you  would  act  under 
the  circumstances"  :  79  Ga.  637. 

Standard  as  to  what  prudent  person  would  do  under  facts,  not  proven,  but 
is  in  minds  of  jurors :  91  Ga.  470. 

Definition  of  "ordinary  diligence"  :  92  Ga.  77 ;  held  to  be  the  rule  of  con- 
duct from  employee  to  railroad  and  vice  versa  :  92  Ga.  81. 

Though  ordinary  care,  as  a  legal  standard  invariable,  that  of  prudent  man 
varies  according  to  circumstances :  84  Ga.  420. 

City  not  liable  for  personal  injury,  where  not  shown  that  defect  in  sidewalk, 
etc.,  could  have  been  discovered  by  ordinary  care:  93  Ga.  662. 

"What  bailee  should  have  done  not  arrived  at  by  showing  what  it  did  under 
similar  circumstances  relative  to  its  own  affairs  :  95  Ga.  394. 

§2899.  (2062.)  Extraordinary.  Extraordinary  diligence  is  that  ex- 
treme care  and  caution  which  very  prudent  and  thoughtful  persons 
use  in  securing  and  preserving  their  own  property.  The  absence  of 
such  diligence  is  termed  slight  neglect. 

Extraordinary  diligence  denned  :  60  Ga.  188 ;  70/263. 

Due  by  railroad  company  to  passenger  ;  charge  that  railroad  must  "observe 
utmost  care  and  diligence"  error:  95  Ga.  738. 

§2900.  (2063.)  Gross  neglect.  Gross  neglect  is  the  want  of  that 
care  which  every  man  of  common  sense,  how  inattentive  soever  he 
may  be,  takes  of  his  own  property. 

Section  cited :  60  Ga.  188  ;  70/254,  453.     Gross  neglect  defined :  53  Ga.  49. 
Applied  to  special  deposit  of  bonds  in  bank  without  pay,  where  cashier 
steals  them:  93  Ga.  505. 

§2901.  Due  care  in  child.     Due  care  in  a  child  of  tender  years  1S I3  Ga'lis' 
such  care  as  its  capacity,  mental  and  physical,  fits  it  for  exercising 
in  the  actual  circumstances  of  the  occasion  and  situation  under  in- 
vestigation. 

See  general  note  under  sections  2321-2323,  and  notes  to  section  3830. 
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88Ga!62°'  §2902.  Imputable  negligence.  For  the  negligence  of  one  person  to 
be  properly  imputable  to  another,  the  one  to  whom  it  is  imputed 
must  stand  in  such  a  relation  or  privity  to  the  negligent  person  as 
to  create  the  relation  of  principal  and  agent.  In  a  suit  by  an  infant 
the  fault  of  the  parent,  or  of  custodians  selected  by  the  parents,  is 
not  imputable  to  the  child. 

See  general  note  under  sections  2321-2323,  and  notes  to  section  3830. 


ARTICLE  2. 

OF    HIRING. 


§2903.  (2085.)  Contract  of  hiring.  Hiring  is  a  contract  by  which 
one  person  grants  to  another  either  the  enjoyment  of  a  thing  or 
the  use  of  the  labor  and  industry,  either  of  himself  or  his  servant, 
during  a  certain  time,  for  a  stipulated  compensation,  or  where  one 
contracts  for  the  labor  or  services  of  another  about  a  thing  bailed  to 
him  for  a  specified  purpose. 

See  notes  section  2894  et  seq. 

Hire  of  a  slave :  6  Ga.  213.  Ordinary  diligence :  11  Ga.  109 ;  14/138,  259 ; 
21/270 ;  20/87  ;  18/649  ;  17/72,  103  ;  32/345,  465  ;  33/167.  Hirer  of  a  horse  should 
take  same  care  as  a  prudent  man  would  of  his  own  property :  31  Ga.  350.  A 
telegraph  company  a  bailee  for  hire :  58  Ga.  436.  Remedy  when  breach  of: 
21  Ga.  157.  There  is  no  implied  contract  that  employer  will  pay  employee's 
physician  bill :  29  Ga.  399.     Interest  on  hire :  35  Ga.  44. 

Contract  by  town  with  brokers  to  circulate  $15,000  of  its  bonds,  town  re- 
deeming half  and  balance  returned ;  contract  in  nature  of  bailment :  65  Ga.  134. 

S3110-  §2904.   (2086.)    Title  of  hirer.     The  hirer  of  things  acquires  a  quali- 

fied ownership  of  them  for  the  time,  which  entitles  him  to  all  their 
increase  and  to  the  possession  and  enjoyment  of  them,  during  the 
period  of  bailment,  against  even  the  owner  himself. 

§2905.  (2087.)  Duty  as  to  delivery.  The  contract  may  be  for  the 
return  of  the  thing  or  of  like  property  of  the  same  kind  and  quality. 
In  the  former  case,  the  risk  of  death  or  inevitable  accident  is  with 
the  bailor,  and  he  can  retake  possession  immediately  at  the  expira- 
tion of  the  time  of  hiring.  In  the  latter  case,  the  risk  is  with  the 
bailee,  and  he  must  deliver  the  thing  hired  before  the  bailor's  inter- 
est is  revested. 

$8559.  §2906.   (2088.)    Obligations  of  the  bailor.     The  obligations  of  the 

bailor  of  things  are,  to  do  no  act  to  deprive  the  hirer  of  the  use  and  en- 
joyment of  the  chattel  during  the  period  of  the  bailment;  to  keep  the 
thing  in  suitable  order  and  repair  for  the  purposes  of  the  bailment; 
and  to  warrant  the  right  of  possession,  and  that  the  thing  bailed 
is  free  from  any  secret  fault  rendering  it  unfitted  for  the  purposes  for 
which  it  is  hired. 
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§2907.  (2089.)  Engagement  of  the  hirer.  The  engagements  of  the 
hirer  of  things  are,  to  put  the  thing  to  no  other  use  than  that  for 
which  it  is  hired;  to  take  ordinary  care  in  its  use;  to  redeliver  at  the 
expiration  of  the  bailment;  and  to  comply  generally  with  the  terms 
of  the  hiring.  If  the  bailor  sends  his  own  agents  with  the  thing 
bailed,  as  a  driver  for  his  horse,  then  the  hirer  is  bound,  either  to  the 
bailor  or  to  third  persons,  only  for  the  consequences  of  his  own  di- 
rections and  for  gross  neglect. 

Engagement  of  the  hirer:  6  Ga.  213.  Ordinary  diligence  should  be  used  by 
the  hirer :  14  Ga.  260.  When  liable  for  loss  of  hired  horse :  31  Ga.  348  ;  42/35. 
Bound  for  ordinary  diligence:  14  Ga.  138.  Conversion  by  the  hirer:  32  Ga. 
465 ;  21/270. 

Horse  hired  to  be  ridden  to  certain  place,  hirer  liable  if  it  is  injured  while 
riding  further,  whether  negligent  or  not :  86  Ga.  800. 

Whether  riding  horse  further  than  hired  for,  caused  injury  subsequently 
appearing,  for  jury:  86  Ga.  800. 

§2908.   (2090.)  Effect  of  violation.     For  a  violation  of  the  engage- $3887. 
ments  of  either  party,  the  other  may  abandon  the  contract;  and  in 
case  the  hirer  puts  the  thing  to  a  different  use,  the  bailor  may  sue 
as  for  a  conversion,  even  though  the  hirer  be  an  infant. 

Put  to  other  use  and  destroyed,  may  sue  as  for  conversion :  77  Ga.  719. 

§2909.   (2091.)  For  torts,  who  may  sue.     For  an  interference  with SgKjJow, 
the  possession,  the  right  of  action  is  in  the  hirer;  for  any  injury  to 
the  property,  or  any  interference  with  his  rights  of  property,  the 
bailor  also  has  his  right  of  action. 

See  note  to  section  2895. 

Trespass  is  an  actionable  interference  as  well  with  bailee's  special  as  with 
bailor's  general  property :  73  Ga.  472.  But  borrower  had  no  right  of  action 
for  destruction  by  carrier  of  borrowed  picture  :  73  Ga.  472. 

§2910.  (2092.)  Effect  of  loss  or  destruction.  The  loss  or  destruction 
of  the  thing  hired,  without  fault  on  the  part  of  the  hirer,  puts  an 
end  to  the  bailment,  and  the  hirer  should  pay  only  for  the  time  it 
was  enjoyed. 

§2911.  (2093.)  Removal  out  of  the  State,  etc.  No  hirer  of  things 
has  a  right  to  remove  such  things  beyond  the  jurisdiction  of  this 
State,  except  by  consent  of  the  bailor,  nor  to  put  the  thing  hired  to 
any  hazardous  use,  unless  specially  contracted  for. 

Hazardous  use :  18  Ga.  648 ;  14/137. 

§2912.  (2094.)  Reletting.  No  hirer  of  a  thing  has  a  right  to  relet*3115- 
or  hire  the  thing  bailed  to  another,  except  with  the  consent,  express 
or  implied,  of  the  bailor.  In  such  case,  the  bailor  may  either  take 
immediate  possession  of  the  thing  bailed,  or  he  may  waive  this  right 
and  hold  the  hirer  bound  to  extraordinary  care  and  diligence  on  the 
part  of  himself  and  the  hirer  from  him. 
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$$5468,5423.  §2913.  (2095.)  Levy  on  thing  hired.  A  thing  hired  is  not  subject 
to  sale  under  judgment  obtained  subsequent  to  the  contract  of  hire 
against  the  owner,  but  may  be  levied  on,  and  a  bond  for  its  forth- 
coming at  the  expiration  of  the  time  for  which  it  is  hired  may  be 
demanded  of  the  person  hiring:  Provided,  the  time  of  hiring  does 
not  exceed  one  year. 

§2914.  (2096.)  Hire  of  labor,  etc.  The  hire  of  labor  or  services  is 
the  essence  of  every  bailment  in  which  goods  are  delivered  to  an- 
other, and  compensation  paid  for  care,  attention  or  labor  bestowed 
upon  them.  It  includes  the  contracts  of  forwarding  and  commission 
merchants,  factors,  wharfingers,  mechanics,  and  all  agents  in  such 
transactions. 

See  notes  to  section  3009. 

§2915.  (2097.)  Rule  of  duty.  In  all  such  cases,  the  bailee  is  not 
only  bound  to  exercise  skill  in  the  labor  and  work  bestowed,  but  it 
is  a  part  of  the  contract  that  he  shall  exercise  ordinary  care  and 
diligence  in  keeping  and  protecting  the  articles  intrusted  to  him. 

§2916.  (2098.)  Title  to  thing  on  which  labor  is  bestowed.  In  such 
cases,  if  the  identical  article,  though  materially  changed  by  the 
labor  bestowed,  is  to  be  returned,  the  title  remains  in  the  bailor.  If 
the  bailee  furnishes  a  portion  of  the  materials,  the  title  to  the  entire 
structure  is  in  the  party  furnishing  the  larger  portion  of  the  ma- 
terials. If  the  bailor  furnishes  material — such  as  silver  for  plate — 
but  the  contract  does  not  contemplate  the  use  of  that  material 
specially,  then  the  title  is  in  the  bailee  to  the  article  made,  until  it 
is  delivered. 

§2917.  (2099.)  Labor  on  shares.  If  materials  are  furnished  to  be 
manufactured  on  shares,  the  title  remains  in  the  bailor  until  the 
delivery  to  him  of  his  portion  of  the  manufactured  goods. 
^2812,2895,  §2918.  (2100.)  Possession.  The  bailee,  for  hire  of  labor  and  serv- 
ice, is  entitled  to  the  possession  of  the  thing  bailed,  pending  the 
bailment.  He  has,  also,  a  special  lien  upon  the  same  for  his  labor 
and  services,  until  he  parts  with  possession;  and  if  he  delivers  up  a 
part,  the  lien  attaches  to  the  remainder  in  his  possession  for  the 
entire  claim  under  the  same  contract. 

§2919.  (2101.)  Loss  or  destruction.  If  the  thing  bailed  for  labor 
and  services  be  destroyed,  without  fault  on  the  part  of  the  bailee, 
the  loss  falls  upon  the  bailor,  and  the  bailee  may  demand  compen- 
sation for  the  labor  expended  and  materials  used  upon  it. 

§2920.  (2102.)  Generally  an  entire  contract.  As  a  general  rule,  the 
contract  of  bailment  is  an  entire  contract,  and  a  full  performance 
is  a  condition  precedent  to  an  action  upon  it. 


455  FOURTH  TITLE.— CHAPTER  11,  ARTICLE  3.      §§2921-2923 


Of  deposits. 


ARTICLE  3. 

OF    DEPOSITS. 

§2921.  (2103  )  Definition.  When  chattels  are  delivered  by  one 
person  to  another  to  keep  for  the  use  of  the  bailor,  it  is  called  a  de- 
posit; the  depositary  may  undertake  to  keep  it  without  reward,  or 
gratuitously;  it  is  then  a  naked  deposit.  If  he  receives  or  expects  a 
reward  or  hire,  he  is  then  a  depositary  for  hire — very  variant  conse- 
quences follow  the  difference  in  the  contract. 

Where  demand  necessary  before  recovery  by  suit  of  a  deposit :  8  Ga.  178. 
Sale,  mistake,  deposit  of  money:  35  Ga.  8. 

Cited,  where  valise  left  in  hotel  office,  without  calling  attention  to  it,  and 
taken  in  charge  by  clerk :  70  Ga.  452. 

For  special  gratuitous  deposit  with  cashier,  afterwards  stolen  by  him,  bank 
not  liable  unless  it  had  reason  to  suspect  cashier's  honesty:  88  Ga.  797. 

Deposit  is  gratuitous  if  accepted  solely  for  accommodation :  88  Ga.  805. 

Special  deposit  of  bonds  in  bank,  without  pay,  stolen  by  cashier ;  proper 
diligence  not  shown  by  bank,  when :  93  Ga.  505,  506.  Burden  here  cast  on 
defendant  bank  to  show  slight  diligence  in  keeping  property  deposited  for 
gratuitous  safe-keeping :  95  Ga.  394. 

§2922.  (2104.)  Voluntary  or  involuntary.  A  person  may  volun- 
tarily undertake  to  be  a  depositary,  or  he  may  become  so  involun- 
tarily, as  by  finding;  if  a  naked  depositary,  he  is  responsible  only 
for  gross  negligence. 

Only  liable  for  gross  negligence :  58  Ga.  374.  Where  it  was  claimed  that 
transaction  amounted  to  a  deposit:  53  Ga.  599.  Action  against  voluntary 
bailee  for  loss  of  money  :  18  Ga.  496. 

Valise  left  in  hotel-office  without  calling  attention  to  it,  and  put  by  clerk  in 
baggage-room,  a  naked  deposit:  70  Ga.  449. 

See  notes  to  section  2921. 

§2923.  (2105.)  Bank  deposits.  Deposits  of  money  in  a  bank  do 
not  constitute  a  case  of  naked  deposit,  the  use  of  the  money  being 
a  valuable  consideration.  A  special  deposit  of  a  sealed  package  of 
money  would  be  a  naked  deposit. 

See  general  notes  on  Corporations  and  Banks. 

Banks  liable  for  gross  negligence  for  special  deposits  for  accommodation : 
58  Ga.  369. 

General  deposit  is  loan,  and  transforms  funds  from  ready  money  to  chose  in 
action :   78  Ga.  610. 

General  deposit  in  bank  bears  no  interest :  81  Ga.  597. 

Rule  that  forgery  is  bank's  loss  applies  anywhere  along  chain  of  indorse- 
ments of  check  which  it  pays :  81  Ga.  597. 

Where  A.  was  payee  of  check,  and  B.  forged  indorsement  and  passed  check 
at  bank,  depositor  had  right  to  rely  on  bank's  statement  and  to  suppose  A.'s 
indorsement  genuine :  81  Ga.  597. 

Capacity  in  which  depositor  holds  money  no  concern  of  bank;  it  cannot 
defend  suit  as  "trustee"  for  deposit  because  he  deposited  as  "agent";  pay- 
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ment  to  him  or  on  his  checks  discharges  bank,  whether  checks  signed  "trus- 
tee" or  not :  88  Ga.  333. 

Where  the  issue  was  whether  depositor  acted  as  agent  in  making  deposit : 
89  Ga.  218. 

Bank  not  liable  to  trustee  upon  contract  of  deposit,  where  he  checked  out 
trust  funds  for  his  own  benefit  with  bank's  knowledge.  If  party  to  misappli- 
cation of  trust  funds,  liable  to  beneficiaries  on  their  equitable  title,  not  on  con- 
tract of  deposit  with  their  trustee :  94  Ga.  356. 

§2924.  (2106.)  Carrying  deposits.  If  one,  in  addition  to  safe- 
keeping, undertakes  gratuitously  to  carry  money  or  other  articles  to 
another  place,  his  liability  is  the  same  as  that  of  a  naked  depositary. 

See  notes  to  section  2263. 

§2925.  (2107.)  Redelivery.  A  naked  depositary  may  at  any  time 
terminate  the  bailments  by  a  redelivery  of  the  articles  to  the  bailor. 

Withdrawing  special  deposit  from  bank  by  authority  of  depositor,  dis- 
charges the  bank :  58  Ga.  374. 

§2926.  (2108.)  Using  deposits.  A  naked  depositary  may  not  use 
the  deposit  without  increasing  his  responsibility,  unless  such  use  is 
necessary  for  its  preservation,  or,  from  the  circumstances,  the  con- 
sent of  the  depositor  may  be  reasonably  presumed. 

See  general  note  on  Liens. 

$2813.  §2927.   (2109.)   Reimbursements.     A  naked  depositary  is  entitled  to 

be  reimbursed  all  charges  and  expenses  incurred  by  reason  of  the 
deposit,  and  may  retain  possession  until  the  same  are  paid. 

$2813.  §2928.   (2110.)  Deposits  for  hire.     Depositaries  for  hire  are  bound 

to  exercise  ordinary  care  and  diligence,  and  are  liable  as  in  other 
cases  of  bailment  for  hire;  they  have  a  lien  also  for  their  hire,  and 
may  retain  possession  until  it  is  paid. 

SfsS?6,  §2929.  (2111.)  Factor's  lien.  A  factor's  lien  extends  to  all  bal- 
ances on  general  account,  and  attaches  to  the  proceeds  of  the  sale 
of  goods  consigned,  as  well  as  to  the  goods  themselves.  Peculiar 
confidence  being  reposed  in  the  factor,  he  may,  in  the  absence  of 
instructions,  exercise  his  discretion  according  to  the  general  usages 
of  the  trade;  in  return,  greater  and  more  skillful  diligence  is  required 
of  him,  and  the  most  active  good  faith. 

Possession,  actual  or  constructive,  necessary  to  factor's  lien:  5  Ga.  153. 
Principal  liable  to  factor,  and  factor  has  a  lien  on  all  his  goods  on  hand:  12 
Ga.  565.  Factor's  lien  had  priority  over  an  attachment  levied:  36  Ga.  417, 
418 ;  19/75 ;  30/451 ;  48/39.  When  factor  not  liable  to  possessory  warrant  for 
cotton  sold  by  his  principal :  34  Ga.  382.  Where  factor's  lien  had  not  priority 
of  payment  out  of  proceeds  of  crop:  44  Ga.  308.  Factor  must  obey  instruc- 
tions, and  as  to  his  duty  and  liability  generally:  12  Ga.  205;  13/508.  Factor 
not  an  insurer,  and  bound  to  use  reasonable  care  and  diligence:  35  Ga.  18. 
Advances  by  factor:  13  Ga.  46.  Compromises  by:  14  Ga.  124, 130.  Mortgages 
to :  25  Ga.  167.  Sales  by :  25  Ga.  277-284  ;  30/669.  Where  they  mixed  their 
patrons'  money  with  their  own  and  it  depreciated  :  43  Ga.  438.  Paying  draft 
on  faith  of  produce  never  received,  entitled  to  be  reimbursed  and  to  interest: 


457  FOURTH  TITLE.— CHAPTER  11,  ARTICLE  3.       §§2930-2932 

Of  deposits. 

27  Ga.  174.  Acquiescence  inferred  to  sale  of  cotton  by  administrator  of  the 
acceptor  of  draft :  28  Ga.  275.  Cannot  pledge  goods  of  principal  for  advances 
on  his  own  account:  38  Ga.  399.  Sale  by,  in  violation  of  contract:  40  Ga.  249, 
Bills  drawn  by  factors  for  their  principals,  not  rendering  them  individually 
responsible :  44  Ga.  398.  Factor  estopped,  by  judgment  against  him  in  another 
State,  from  claiming  expenses  from  consignor:  45  Ga.  327.  Note  and  mort- 
gage by  planter  as  collateral  for  advances:  45  Ga.  565.  After  delivery,  his  lien 
superior  toother  liens:  49  Ga.  596.  Have  a  right  to  sell  property  of  principal 
generally  for  advances :  59  Ga  26.  Reimbursement  of  factor  out  of  proceeds 
of  sale:  54  Ga.  113.  Lien  attaches  on  delivery,  and  superior  to  attachment : 
56  Ga.  24.     Reimbursement  of  acceptors  of  draft  out  of  cotton  :  59  Ga  841-848. 

Factor  exceeding  instructions  responsible  if  loss  occur ;  no  defense  that  he 
intended  to  benefit  his  principal :  73  Ga.  418. 

Factor,  not  shipping  to  customary  point,  liable  for  loss  here:  75  Ga.  520. 

As  to  when  factor  liable  for  refusal  to  pay  customer's  draft,  having  funds: 
95  Ga.  675. 

Compensation  by  surplus  over  fixed  sum,  instead  of  commission,  not  con- 
vert consignment  into  sale ;  nor  will  entries  on  invoices  "sold,"  "terms  con- 
tract" ;  nor  accepting  notes  in  lieu  of  cash  for  some  of  goods  sold :  90  Ga.  711. 

§2930.   (2112.)    Warehouseman.     A  warehouseman  is  a  depositary 
for  hire,  and  is  bound  only  for  ordinary  diligence;  a  failure  to  de-     //$ 
liver  the  goods  on  demand  makes  it  incumbent  on  him  to  show  the  fi 
exercise  of  ordinary  diligence. 

After  service  on  him  of  summons  of  garnishment,  he  is  not  relieved  by  turn- 
ing over  cotton  to  holder  of  receipt  for :  7  Ga.  104.  Goods  not  removed  by 
owner  on  notice  a  reasonable  time  after  arrival,  carrier  liable  as  warehouse- 
man :  14  Ga.  278.  Books  of,  good  evidence  of  weight  of  cotton,  sale  of  cotton 
by  warehouseman's  administrator :  28  Ga.  272.  Only  collect  rates  of  storage 
customary  at  time  of  storing :  35  Ga.  108.  A  bill  of  interpleader  should  not 
have  been  filed  by  the  warehouseman :  37  Ga.  574-576.  Trover  against,  for  al- 
leged wrongful  sale  of  cotton,  found  against,  on  sufficient  evidence :  43  Ga.  529. 
Trover  by  assignee  of  receipt  of  cotton  should  not  only  produce  receipt,  but 
prove  the  assignment:  43  Ga.  168.  Bailor's  title  not  affected  by  wrongful 
pledging  of  warehouse  receipt  for  carrier's  debt:  33  Ga.  Sup.  95.  Carrier's 
liability  only  as  warehouseman,  arriving  at  destination  on  time  and  depositing: 
53  Ga.  596,599;  46/433-437.  Responsible  for  ordinary  diligence,  must  prove 
negligence  in  suit  for  damages  against :  48  Ga.  531, 532.  As  to  measure  of  dam- 
ages where  loss,  if  ordinary  care  not  exercised :  51  Ga.  337. 

Railroad  undertaking  to  store  trunk  in  depot,  responsible,  as  warehouse- 
man, for  ordinary  diligence :  86  Ga.  327. 

Carrier  as  warehouseman,  see  section  2279  and  notes. 

When  railroad's  liability  as  common  carrier  ceases,  and  as  warehouseman 
begins  ;  rules  of  liability :  95  Ga.  775. 

Case  made  out  against  warehouseman  receiving  cotton  and  refusing  to  ac- 
count :  95  Ga.  770. 

§2931.  (2113.)  Wharfinger.  A  wharfinger  is  also  a  depositary  for 
hire,  and  liable  upon  the  same  principles. 

§2932.  (2114.)  Inn.  Under  the  term  "inn"  the  law  includes  all 
taverns,  hotels  and  houses  of  public  general  entertainment  for  guests. 

Meaning  of  term  discussed :  7  Ga.  296. 
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§2933.  (2115.)  Liability  of  innkeeper .  An  innkeeper  is  a  depositary 
for  hire,  but  from  the  peculiar  nature  of  his  business,  his  liability  is 
governed  by  more  stringent  rules. 

Negligence,  omission  of  diligence  as  between  innkeeper  and  guest,  question 
for  jury :  60  Ga.  188. 
Cited :  69  Ga.  209. 

§2934.  (2116.)  Guests.  All  persons  entertained  for  hire  at  an  inn, 
or  tavern,  or  hotel,  are  guests. 

§2935.  (2117.)  Liability  of  innkeeper  for  stolen  goods.  An  innkeeper 
is  bound  to  extraordinary  diligence  in  preserving  the  property  of  his 
guests,  intrusted  to  his  care,  and  is  liable  for  the  same,  if  stolen, 
where  the  guest  has  complied  with  all  reasonable  rules  of  the  inn. 

Responsibility  begins  when  guest's  baggage  delivered  to  him,  and  ends  when 
that  relation  dissolved :  37  Ga.  242-250.  Liable  for  overcoat  given  by  guest  to 
innkeeper's  servant  and  deposited  by  him:  39  Ga.  105.  Negligence  of,  is  ques- 
tion for  the  jury  :  60  Ga.  185.  Innkeeper  admitting  loss  of  guest's  goods,  can 
then  show  amount:  29  Ga.  713.  Responsible  for  guest's  baggage  left  with  him 
for  reasonable  time  after  leaving:  41  Ga.  65-67. 

Stated,  and  construed  with  sections  2937  and  2938:  69  Ga.  206. 

Where  innkeeper  was  naked  depositary,  and  liable  only  for  gross  neglect :  70 
Ga.  449. 

Innkeeper  is. liable  as  an  insurer:  83  Ga.  702. 

§2936.  (2118.)  Proof.  It  is  not  necessary  to  show  actual  delivery 
to  the  innkeeper.  Depositing  goods  in  a  public  room  set  apart  for 
such  articles,  or  leaving  them  in  the  room  of  the  guest,  or  placing  a 
horse  in  the  stable,  is  a  delivery  to  the  innkeeper;  if,  however,  the 
guest  delivers  his  goods  to  a  servant  under  special  charge  to  him  to 
keep  the  same,  the  innkeeper  is  not  liable  therefor. 

Delivery  to  hotel  porter  of  baggage,  renders  innkeeper  responsible  until  re- 
delivery to  guest :  37  Ga.  243.  Section  cited  ;  where  overcoats  placed  on  a  shelf 
as  directed  by  a  person  in  charge,  sufficient:  39  Ga.  107. 

Leaving  valuables  in  guest's  bedroom :  69  Ga.  212. 

Where  hotel  porter  meets  traveler,  directs  him  to  'bus  and  takes  his  bag- 
gage, hotel-keeper  becomes  liable  therefor.  That  porter  had  no  authority  to 
receive  baggage,  but  only  to  advertise  hotel,  no  defense  unless  traveler  so 
knew.  Hotel-keeper's  private  arrangement  with  baggage-transfer  company 
does  not  affect  traveler :  83  Ga.  697. 

§2937.  (2119.)  Deposit  of  valuables.  The  innkeeper  may  provide 
an  iron  safe,  or  other  place  of  deposit  for  valuable  articles,  and  by 
posting  a  notice  thereof,  may  require  his  guests  to  place  such  valu- 
able articles  therein,  or  he  will  be  relieved  from  responsibility  for 
them. 

Where  innkeeper  had  such  a  notice  posted :  60  Ga.  187. 

Construed  with  sections  2935  and  2938,  and  held  that  notice  upon  hotel  reg- 
ister not  sufficient  publication  :  69  Ga.  206. 

Notice  not  apply  to  watch  and  reasonable  sum  of  money  for  traveling  ex- 
penses: 69  Ga.  20G. 
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§2938.  (2120.)  Presumption  of  law.  In  case  of  loss,  the  presump-  $2896- 
tion  is  want  of  proper  diligence  in  the  landlord.  Negligence  or  de- 
fault by  the  guest  himself,  of  which  the  loss  is  a  consequence,  is  a 
sufficient  defense.  The  innkeeper  cannot  limit  his  liability  by  a 
public  notice;  he  may  adopt  reasonable  regulations  for  his  own  pro- 
tection, and  the  publication  of  such  to  his  guests,  binds  them  to 
comply  therewith. 

Where  guest  admitted  loss  accrued  by  his  own  fault :  60  Ga.  185.  Innkeeper 
must  use  extraordinary  diligence  where  guest  complied  with  the  reasonable 
regulations :  41  Ga.  65. 

Construed  with  sections  2935  and  2937  ;  notice  upon  hotel  register  held  not 
sufficient  publication  that  valuables  must  be  left  at  office.  Failure  of  guest 
to  lock  his  door  not  negligence,  when.  Presumption  against  landlord ;  negli- 
gence of  guest  as  defense :  69  Ga.  206. 

§2939.  (2121.)  Duty  of  innkeeper.  The  innkeeper  who  advertises 
himself  as  such  is  bound  to  receive,  as  far  as  he  can  accommodate, 
all  persons  offering  themselves  as  guests,  of  good  character,  and 
who  are  willing  to  comply  with  his  rules.  Persons  entertaining  only 
a  few  individuals,  or  simply  for  the  accommodation  of  travelers,  are 
not  innkeepers,  but  simply  depositaries  for  hire,  bound  to  ordinary 
diligence. 

§2940.   (2122.)    His  lien.      The  innkeeper  has  a  lien  on  the  goods  $$28io, 2818. 
of   all   his   guests  for  all  his  reasonable  charges,  and  may  retain 
possession  until  they  are  paid;   his  lien  attaches  though  the  guest 
has  no  title,  or  even  stole  the  property,  and  the  true  owner  must 
pay  the  charges  upon  that  specific  article  before  receiving  the  same. 

Article  deposited  not  belonging  to  bailor,  lien  attaches  for  expense  of  tak- 
ing care  of  it  only :  50  Ga.  573-575 ;  47/558. 

§2941.  (2123.)  Innkeepers  shall  give  checks  for  baggage.  It  shall  be  Act|i865-6< 
the  duty  of  the  keepers  of  inns,  hotels  and  other  houses  of  public 
entertainment  for  travelers  in  this  State,  to  give  receipts  or  checks 
for  all  baggage  of  their  guests,  delivered  in  such  inn,  hotel  or  house 
of  entertainment,  when  requested  so  to  do  by  such  guest;  and  such 
keeper  shall  not  make  any  additional  charge  for  receipting  for, 
checking  or  keeping  such  baggage,  so  long  as  the  owner  remains  a 
guest  of  the  house;  and  if  the  keeper  of  any  inn,  hotel  or  any  other 
public  house  of  entertainment  as  aforesaid,  shall  violate  any  pro- 
vision of  this  section,  he  shall  be  guilty  of  a  misdemeanor. 

§2942.  Hotel-keepers,  etc.,  on  beaches,  to  keep  life-boats,  etc.  The Actayi890-i, 
proprietor  or  keeper  of  every  hotel,  boarding-house  or  other  public 
house  or  bath-house  on  the  seacoast  of  Georgia,  where  the  public 
may  resort  for  purposes  of  surf-bathing,  shall,  at  all  times  dur- 
ing the  surf -bathing  season,  keep  and  maintain  at  their  respective 
establishments,  in  full  view  and  accessible  to  bathers  and  guests 
of   such  house,  a    suitable,  seaworthy  life-boat   or  life-raft,  fully 
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equipped  with  oars,  oar-locks,  life-preservers  and  life-ropes,  and 
moiiDted  upon  a  proper  wheeled  carriage;  which  boat  or  raft  and 
appliances  shall  be  kept  at  all  times  ready  for  instant  use,  in  case  of 
emergencies  to  bathers  requiring  the  use  of  such  appliances;  and  in 
default  of  complying  with  the  provisions  of  this  section,  no  proprie- 
tor or  keeper  of  such  hotel,  boarding-house,  public  house  or  bath- 
house shall  have  the  right  to  collect  any  debt  from  any  guest  of 
such  house,  the  consideration  of  which  is  board,  lodging  or  other 
service  rendered  such  guest  during  the  surf-bathing  season  by  the 
proprietor  or  keeper  of  such  house. 
$28io.  §2943.     (2124.)    Keeper  of  livery-stable.      The  keeper  of  a  livery- 

stable  is  a  depositary  for  hire,  and  is  bound  to  the  same  diligence 
and  entitled  to  the  same  lien  as  an  innkeeper. 

See  notes  to  sections  2810  and  2958. 

Formerly  as  at  common  law  had  no  lien  except  by  contract :  31  Ga.  339. 
Has  lien  on  customer's  horses  for  board  and  other  accounts :  41  Ga.  112.  Yet 
depositor  not  true  owner,  lien  only  extends  to  feeding  and  taking  care  of  it: 
47  Ga.  555. 

General  Note. — Depositary  turned  goods  over  to  defendant  at  own  risk 
after  being  garnisheed :  44  Ga.  647-649.  Bank  paying  out  deposits  on  defend- 
ant's check  after  being  garnisheed  is  liable :  51  Ga.  325.  The  ordinance  of 
1865  was  applicable  to  bank  depositors :  52  Ga.  515.  Where  an  agent  deposited 
principal's  money  in  bank  to  his  own  credit :  52  Ga.  494.  Wife  on  demand  and 
refusal  could  recover  with  interest  from  remaining  partner  her  money  hus- 
band had  deposited  in  partnership  business :  48  Ga.  481-484. 


ARTICLE  4. 

OF    LOANS. 


,3526.  §2944.  (2125.)  Division  of  loans.  Loans  are  of  two  kinds — for 
consumption  or  for  use.  A  loan  for  consumption  is  where  the  ar- 
ticle is  not  to  be  returned  in  specie,  but  in  kind;  this  is  a  sale  and 
not  a  bailment. 

Loan  defined,  and  as  to  duties  of  the  borrower  and  rights  of  the  lender: 
16  Ga.  20. 

§2945.  (2126.)  Loan  for  use.  A  loan  for  use  is  the  gratuitous 
grant  of  an  article  to  another  for  use,  to  be  returned  in  specie,  and 
may  be  either  for  a  certain  time  or  indefinitely,  and  at  the  will  of 
the  grantor. 

§2946.  (2127.)  For  whose  benefit.  A  loan  is  generally  entirely  for 
the  benefit  of  the  borrower,  but  sometimes  it  is  for  the  joint  benefit 
of  the  lender  and  borrower,  and  occasionally  for  the  exclusive  bene- 
fit of  the  lender,  as  where  one  lends  a  horse  to  another  to  transact 
business  for  the  lender;  in  the  two  latter  cases  the  responsibility  of 
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the  borrower  is  varied  and  less  stringent,  according  to  the  circum- 
stances and  purpose  of  the  loan. 

§2947.  (2128.)  Diligence.  The  borrower  usually  is  bound  to  ex- 
ercise extraordinary  care  and  diligence,  and  is  liable  for  slight 
neglect. 

§2948.   (2129.)  Borrower  no  title .     The  borrower  acquires  no  prop-  W»»t88». 
erty  in  the  thing  loaned,  but  only  the  right  to  possess  and  use  it. 
For  any  interference  with  that  right  he  may  maintain  an  action. 

Must  take  good  care  and  return  it  in  proper  time  and  good  condition :  16 
Ga.  20. 

Borrower  no  right  of  action  of  destruction  by  carrier  of  borrowed  picture : 
73  Ga.  472. 

§2949.   (2130.)  Not  transferable.      A  loan  being  for  the  personal  $$2913,5468, 
benefit  and  use  of  the  borrower,  he  cannot  transfer  the  possession  to  2961. 
another   without    the  consent,    express  or  implied,  of  the  lender; 
hence,  if  the  loan  be  for  a  definite  time,  the  borrower  has  no  such 
interest  as  is  subject  to  levy  and  sale. 

§2950.  (2131.)  When  revocable.  The  lender  may  not  revoke  a 
loan  for  a  definite  time  so  long  as  the  borrower  meets  fully  his  en- 
gagements. A  loan  at  will,  or  indefinitely,  may  be  revoked  at  any 
time. 

A  gratuitous  loan  may  be  terminated  by  the  lender  at  any  time :  16  Ga.  20. 

§2951.  (2132.)  Necessary  charges.  A  loan  being  gratuitous,  the 
borrower  must  meet  all  necessary  charges  and  expenses  in  preserv- 
ing and  taking  care  of  the  property  during  the  time  of  the  loan.  If, 
however,  extraordinary  expenses  be  necessary  to  protect  the  prop- 
erty from  destruction,  the  lender  must  reimburse  the  borrower  such 
expenses. 

Engagements  of  the  borrower :  16  Ga.  20. 

§2952.   (2133.)   Increase.      The   increase,  except  by  special  con-$2965- 
tract,  belongs  to  the  lender. 

Increase  belongs  to  the  lender :  16  Ga.  20. 

§2953.   (2135.)  How  used.     The  loan  must  be  used  strictly  for  the  $2959. 
purpose  and  in  the  manner  contemplated  by  the  parties  in  contract. 
A  violation  by  the  borrower  is,  in  law,  a  conversion. 

Assertion  of  title  in  a  loan  with  use  and  acts  of  control  is  a  conversion :  11 
Ga.  106.  Section  cited  ;  where  money  was  loaned  for  a  specific  purpose,  it  must 
be  so  used :  42  Ga.  533. 

§2954.     (2136.)  Death  of  parties.     The  death  of  the  lender  termi-^3003-  neo- 
nates all  indefinite  loans,  or  loans  at  will  or  pleasure.     It  does  not 
terminate  a  loan  for  a  definite  time.     The  death  of  the  borrower 
terminates  all  loans  to  him. 
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General  Note. — Jury  should  determine  whether  a  gift  or  loan  was  intended: 
11  Ga.  114.  Loan  and  not  advancement  presumed  on  taking  notes  for  it  from 
son-in-law:  23  Ga.  531.  Term  "lend"  in  wills  or  deeds:  8  Ga.  79;  18/570; 
20/699. 

See  general  note  following  section  1774. 


ARTICLE  5. 

PLEDGES    AND    PAWNS. 

$755.  §2955.   (2187.)   Cities  may  license  pawnbrokers .     Municipal  author- 

ities may  license  pawnbrokers,  define  by  ordinance  their  powers  and 
privileges,  impose  taxes  upon  them,  revoke  their  licenses,  and  exer- 
cise such  general  superintendence  as  will  insure  fair  dealing  between 
the  pawnbroker  and  his  customer. 

In  absence  of  ordinance,  recorder  could  not  fine  pawnbroker  for  doing 
business  without  license :  78  Ga.  773. 

Charge  of  running  pawnshop,  without  registering  it,  on  a  day  named,  did 
not  authorize  punishment  for  more  than  one  day's  violation :  87  Ga.  65. 

^le!887'  §2956.  (2138.)  What  is  a  pawn.  A  pledge,  or  pawn,  is  property 
$2812.  deposited  with  another  as  security  for  the  payment  of  a  debt.  De- 
livery* of  the  property  is  essential  to  this  bailment,  but  promissory 
notes  and  evidences  of  debt,  warehouse  receipts,  elevator  receipts, 
bills  of  lading,  or  other  commercial  paper  symbolic  of  property, 
may  be  delivered  in  pledge.  The  delivery  of  title-deeds  creates  no 
pledge. 

The  deposit  of  the  notes  as  collateral  security  was  a  pawn  :  4  Ga.  443.  There 
must  be  actual  delivery  of  the  thing  to  pawnee,  to  constitute  a  pawn:  38  Ga. 
391-402.  Tender  day  debt  due  terminates  pledge  as  collateral ;  refusal  of  it  is 
conversion  :  55  Ga.  53. 

See  also  general  note  on  Mortgages,  after  section  2742. 

Where  grantee  in  deed  borrowed  the  purchase-money,  delivery  of  title-deeds 
to  lender  created  no  pledge:  88  Ga.  191 ;  distinguishing  62  Ga.  413. 

S4'8697'  §295?.  (2139.)  Pledge  of  notes.  The  receiver  in  pledge  or  pawn  of 
promissory  notes  is  such  a  bona  fide  holder  as  will  protect  him,  under 
the  same  circumstances  as  a  purchaser,  from  the  equities  between 
the  parties,  but  not  from  the  true  owner,  if  fraudulently  trans- 
ferred, though  without  notice  to  him. 

Note  as  collateral  security  for  an  existing  debt :  3  Ga.  47.  Note  transferred 
as  collateral  security  not  liable  to  set-off  against  payee:  30  Ga.  153,  154.  This 
section  construed  with  reference  to  sections  2639,  2785  and  2789 :  57  Ga.  274,  276. 

Law  as  to  bona  fide  holder  not  applicable  to  warehouse  receipt  pure  and 
simple;  aliler,  as  to  special  form  of  rice-mill  receipt  here:    78  Ga.  574. 

Note  payable  to  order,  delivered  without  indorsement,  held  subject  to  equi- 
ties between  the  parties :  95  Ga.  70,  76. 
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§2958.  (2140.)  Sale  by  pawnee.  The  pawnee  may  sell  the  prop-  $2818- 
erty  received  in  pledge  after  the  debt  becomes  due  and  remains  un- 
paid; but  he  must  always  give  notice  for  thirty  days  to  the  pawner 
of  his  intention  to  sell,  and  the  sale  must  be  in  public,  fairly  con- 
ducted, and  to  the  highest  bidder,  unless  otherwise  provided  by 
contract. 

May  sell  on  demand  and  notice,  if  no  time  stipulated  for :  4  Ga.  444.  Pawnee 
sold  watch  of  wife,  husband  waiving  notice,  she  recovered  it  in  trover:  44 
Ga.  173. 

Cited,  where  defense  to  suit  on  note  that  holder  had  not  sold  stock  held  as 
collateral,  although  notified  to  do  so:  68  Ga.  639. 

Livery-stable  keeper's  sale  to  himself ,  enforcing  lien,  without  thirty  days 
notice,  void  ;  purchaser  from  him  gets  no  title,  although  he  was  owner's  agent 
to  sell :  91  Ga.  440. 

Sale  of  collaterals  not  in  accordance  with  contract,  and  purchased  by 
pawnee,  a  conversion  ;  in  suit  on  debt  secured,  value  of  collaterals  recouped: 
95  Ga.  731,  732. 

Creditor  not  bound  to  sell  bank-stock  held  as  collateral  after  maturity  of 
indebtedness  :  65  Ga.  305. 

§2959.   (2141.)    Use  of  goods  pawned.     The  pawnee  may  use  the^8889*2953, 
goods  pawned,  provided   the  use  does  not  impair  their  real  value. 
He  has  a  lien  on  them  for  the  money  advanced,  though  not  for  other 
debts  due  to  him.     He  may  retain  possession  until  his  lien  is  satis- 
fied, and  has  a  right  of  action  against  any  one  interfering  therewith. 

Rights  of  the  pawnee  :  4  Ga.  443. 

§2960.    (2142.)   Property  in  goods  pawned.     The  general  property  in  S2954- 
the  goods  remains  in  the  pawner,  but  the  pawnee  has  a  special  prop- 
erty for  the  purposes  of  the  bailment.     The  death  of  neither  party 
interferes  with  their  respective  interests. 

Holder  of  stock  as  collateral  is  not  a  stockholder  in  the  corporation :  71 
Ga.  726. 

Holder  only  for  special  purpose  as  trustee :  71  Ga.  726. 

Fawnee  factor  could  not,  by  attempting  to  pass  title  to  cotton  held  for  ad- 
vances into  bank  to  secure  loan,  clothe  bank  with  any  right  to  maintain  trover: 
79  Ga.  27. 

§2961.   (2143.)    Transfer.     The  pawnee  may  transfer  his  debt,  and  $2949* 
with  it  the  possession  of   the  thing  pawned,   and    the    purchaser 
stands  precisely  in  his  situation. 

Where  warehouseman  borrowed  from  bank  on  his  note  acknowledging  title 
in  bank  to  certain  cotton  as  security,  and  there  was  no  delivery,  bona  fide  pur- 
chaser of  said  cotton  protected :  79  Ga.  22. 

§2962.   (2144.)   Sale  under  execution.     Property  in  pawn   may  be^28*8' 
seized  and  sold  under  execution  against  the  pawner,  but  upon  notice  6423,2949. 
by  the  pawnee  to  the  levying  officer,  the  court,  in  distributing  the 
proceeds,  will  recognize  his  lien  according  to  its  dignity,  and  give 
such  direction  to  the  funds  as  shall  protect  his  legal  rights. 
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This  is  true  although  pawnee's  title  tainted  with  usury  and  could  not  be 
asserted  by  claim :  91  Ga.  41. 

§2963.  (2145.)  Liability  of  pawnee.  The  pawnee  is  bound  for  or- 
dinary care  and  diligence.  If  the  property  pledged  be  promissory 
notes  or  other  evidences  of  debt,  the  pawnee  must  exercise  ordinary 
diligence  in  collecting  and  securing  the  same. 

Creditor  not  bound  to  sell  bank-stock  held  as  collateral  after  maturity  of 
indebtedness :  65  Ga.  305. 

§2964.  (2146.)  Necessary  expenses.  The  pawner  must  pay  all  nec- 
essary expenses  and  repairs  upon  the  property,  but  if  the  pawn 
itself  has  been  profitable,  or  if  the  pawnee  has  used  it  to  his  own 
advantage,  the  pawner  may  require  him  to  account  for  such  profits. 

Tender  after  day  debt  due  must  embrace  charges  lawfully  paid  by  creditor 
before  tender :  55  Ga.  53. 

$2952.  §2965.    (2147.)    Increase.     All  increase  of  property  in  pawn  be- 

longs to  the  pawner. 

General  Note  on  Article  5. — Only  redeem  a  pawn  by  paying  all  due  at 
time  of  redemption  of  the  pawn:  30  Ga.  121.  When  agent  cannot  pledge 
goods  for  own  debt,  how  must  be  made  effectual :  38  Ga.  391. 

Pledgee,  damaged  to  full  extent  of  debt  secured  by  pledge,  may  recover  at- 
torney's fees  if  stipulated  in  pledge,  whole  recovery  being  less  than  value  of 
pledge :  78  Ga.  575. 

General  Note  on  Chapter  11.— Effect  of  Code  on  law  of  bailments:  37 
Ga.  363. 

In  suit  for  money  deposited  with  "bucket-shop"  to  cover  "margins,"  de- 
mand necessary :  82  Ga.  243. 


CHAPTER  12. 

OF  PRINCIPAL  AND  SURETY. 


ARTICLE  1. 

THE    CONTRACT. 


§2966.  (2148.)  What  constitutes  suretyship.  The  contract  of  surety- 
ship is  that  whereby  one  obligates  himself  to  pay  the  debt  of  another 
in  consideration  of  credit  or  indulgence,  or  other  benefit  given  to 
his  principal,  the  principal  remaining  bouDd  therefor.  It  differs 
from  a  guaranty  in  this,  that  the  consideration  of  the  latter  is  a  ben- 
efit flowing  to  the  guarantor. 

Substitution  of  third  party  by  consent  of  all  three,  made  first  debtor  secu- 
rity :  19  Ga.  551.  Where  there  was  no  such  consent,  first  debtor  not  a  security : 
19  Ga.  599.     Holder  of  collateral  does  not  become  such  by  suing  in  his  own 
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name :  23  Ga.  175.  Bill  filed  by  security  to  be  relieved  from  alleged  fraud  in 
its  procurement :  27  Ga.  444.  "When  plea  by  surety  must  allege  the  want  of 
consideration  as  to  the  principal :  43  Ga.  252-255.  "When  a  letter  of  credit  can- 
not be  altered  without  the  drawer's  consent:  51  Ga.  498.  When  guarantors 
are  mere  sureties  and  when  more  than  sureties :  56  Ga.  76.  There  must  be  ac- 
ceptance of,  or  acting  upon,  proffer  to  guarantee,  to  bind :  58  Ga.  414.  Assignor 
agreeing  to  pay  an  order  not  paid  by  certain  time,  assignee  may  recover  with- 
out notice  of  non-payment :  58  Ga.  54.  A  joint  maker  or  indorser,  and  not  a 
guarantor :  61  Ga.  113.  Surety  signing  note  after  its  maturity  became  liable 
at  once  with  principal  for  whole  debt :  57  Ga.  319.  Party  bound  as  security 
having  authorized  another  to  sign  his  name  as  such :  30  Ga.  32. 

Contract  one  of  suretyship  or  of  original  undertaking,  when :  74  Ga.  454 ; 
74/722. 

Charge  that,  if  one  surety  signed,  both  liable,  error  here :  75  Ga.  280. 

Test  whether  father's  undertaking  to  pay  for  goods  sold  to  son  is  original  or 
collateral,  furnished  by  question  whether  son  still  liable :  76  Ga.  723. 

As  to  what  constitutes  an  original  and  what  a  collateral  undertaking,  see 
section  2693(2)  and  notes. 

Contract  of  suretyship,  avoided  by  fraudulent  representations :  77  Ga.  40. 

To  obtain  extension,  B.  gave  to  E.  note  to  E.'s  order;  F.  indorsing  it  in 
blank  for  accommodation,  with  knowledge  of  its  purpose,  was  surety,  not  in- 
dorser, and  was  not  entitled  to  notice  of  protest,  etc. :  82  Ga.  748 ;  see  also  62 
Ga.  73 ;  79/736. 

Promise  of  principal  and  surety  to  assignee  of  execution  against  former,  to 
pay  additional  interest  for  extension,  valid  and  binding:  84  Ga.  157. 

Requisite  allegations  and  exhibits  of  declaration  against  guarantor  in  writ- 
ing of  payment  for  goods,  etc. :  91  Ga.  302;  74/722. 

§2967.  (2149.)  The  nature  of  the  obligation.  The  obligation  of  the 
surety  is  accessory  to  that  of  his  principal,  and  if  the  latter  from 
any  cause  becomes  extinct,  the  former  ceases  of  course,  even  though 
it  be  in  judgment.  If,  however,  the  original  contract  of  the  prin- 
cipal was  invalid  from  a  disability  to  contract,  and  this  disability 
was  known  to  the  surety,  he  is  still  bound. 

Cited  and  explained :  74  Ga.  722. 

Dismissal  of  levy  on  realty  of  the  principal  does  not  discharge  the  surety  : 
22  Ga.  385-397.  Injunction  granted  a  security  against  a  judgment  where 
it  was  dismissed  as  to  the  principal:  42  Ga.  491-494.  Statute  of  limitations 
affecting  this  relation  of  principal  and  surety,  new  promise  by  surety: 
60  Ga.  377.  Disability  of  principal  in  a  bond,  so  known  to  the  bailor,  will  not 
relieve  him :  62  Ga.  449-455. 

Liability  not  extended  beyond  that  of  principal :  75  Ga.  358 ;  not  precluded 
by  judgment,  from  setting  up  defense  of  suretyship :  75  Ga.  363. 

Bond  void  as  to  principal  for  duress  unknown  to  surety  at  time  of  signing, 
void  as  to  surety ;  knowledge  of  fact  of  imprisonment  not  knowledge  of  its 
illegality :  81  Ga.  802. 

Relatively  to  indorsee  of  bill  of  exchange  without  notice,  accommodation 
acceptor  is  real  debtor,  not  surety :  88  Ga.  29. 

Guarantor  subject  to  suit  though  none  brought  against  maker :  94  Ga.  649. 

§2968.   (2150.)   Stricti  juris.     The  contract  of  suretyship  is  ooe  of 
strict  law,  and  his  liability  will  not  be  extended  by  implication  or 
interpretation. 
30 
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Surety  discharged,  if  any  varying,  without  his  consent,  of  terms  of  the  con- 
tract: 10  Ga.  235.  Even  if  the  variation  of  the  contract  be  for  surety's  bene- 
fit :  17  Ga.  522.  A  letter  of  credit  cannot  be  altered  so  as  to  bind :  51  Ga.  498. 
Offer  to  indorse  for  purchase  of  goods  by  others,  not  accepted  or  acted  upon, 
does  not  bind  :  58  Ga.  414,  415. 

Criminal  recognizance  containing  no  provision  for  appearance  from  term 
to  term,  surety  discharged  where  defendant  appeared  at  time  specified: 
65  Ga.  341. 

Section  inapplicable  here :  74  Ga.  719. 

§2969.  (2151.)  Form  immaterial.  The  form  of  the  contract  is  im- 
material, provided  the  fact  of  suretyship  exists;  hence,  an  accommo- 
dation indorser  is  considered  merely  as  a  surety. 

Accommodation  indorsers  not  liable  to  contribute  as  securities :  1  Ga.  205- 
212;  but  see  46  Ga.  16.  But  may  call  on  securities  on  partner's  indemnity 
bonds  to  contribute  to  him  for  their  debt  paid  by  him  :  37  Ga.  256.  The  action 
of  the  holder  of  accepted  domestic  draft  released  the  drawer :  55  Ga.  662. 
Section  cited :  59  Ga.  673.  Holder  telling  the  security  the  note  was  paid  off 
released  the  security :  54  Ga.  277.  May  show  by  parol  he  was  only  a  surety : 
53  Ga.  217.  Where  the  liability  was  as  joint  maker  and  not  as  guarantor: 
61  Ga.  112. 

Indorser  for  accommodation  of  a  draft  is  surety  only :  70  Ga.  715. 

After  indorsement  the  maker  of  note  is  same  as  acceptor  of  bill,  and  may 
show  his  accommodation  character  against  holder  with  notice :  71  Ga.  715. 

Indulgence  to  indorser  without  consent  of  accommodation  maker,  dis- 
charges latter :  71  Ga.  715. 

Acceptor  of  draft  having  in  hand  property  of  di*awer  sufficient  to  pay,  not 
an  accommodation  party :  72  Ga.  42. 

Accommodation  indorsers  upon  notes  payable  at  chartered  bank,  liable  to 
contribution  as  other  mere  sureties :  90  Ga.  674. 

Creditor  knowing  of  suretyship,  charged  with  all  obligations  arising  there- 
from, though  relation  not  shown  in  contract:  75  Ga.  362. 


ARTICLE  2. 

RELATIVE    RIGHTS    OF    CREDITOR    AND    SURETY. 

$8715.  §2970.   (2152.)  Effect  of  release.     The  creditor  may  release  or  com- 

pound with  the  surety  without  releasing  the  principal,  but  the  re- 
lease of  or  compounding  with  one  surety  discharges  a  cosurety. 

One  surety  discharged  by  act  of  the  creditor,  discharges  the  other  surety: 
4  Ga.  397.  Injunction  should  have  been  granted  to  the  indorser  or  security, 
suit  dismissed  against  maker  of  note:  47  Ga.  289-294.  Release  of  one  joint 
obligor  in  a  judgment  releasing  the  other:  60  Ga.  70.  Where  the  discharge  of 
the  principal  absolutely  discharged  the  surety :  24  Ga.  289. 

Sureties  discharged  pro  tanto  by  distribution  of  estate  of  cosurety :  80  Ga.  27. 

Where  one  surety  discharged  upon  payment  of  amount  less  than  debt,  other 
surety  discharged  to  amount  of  property  of  first  surety  thus  released :  80 
Ga.  402. 

No  release  by  administrator's  successor  becoming  also  administrator  of  co- 
surety, and  distributing  his  estate:  82  Ga.  413. 
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Bona  fide  purchase  of  cosurety's  land  at  sale  under  fi.  fa.  in  which  two 
sureties  were  defendants,  but  from  which  one,  without  knowledge  of  pur- 
chaser, had  been  released,  valid :  83  Ga.  124. 

§2971.    (2153.)  A  change  of  contract.     A  change  of  the  nature  of  $3641- 
terms  of  a  contract  is  called  a  novation;  such  novation,  without  the 
consent  of  the  surety,  discharges  him. 

Bound  only  according  to  terms  of  contract ;  discharged  by  change  of,  without 
his  consent :  10  Ga.  235.  Can  insist  on  terms  of  contract,  although  altered  to 
his  advantage:  17  Ga.  522.  Extension  of  time  to  principal  releasing  surety, 
jury  finding  for  plaintiff  but  releasing  security,  valid  :  30  Ga.  112.  Where  one 
surety  could  not  be  removed  from  bond  by  court  without  consent  of  cosecurity : 
12  Ga.  125.  Where  release  of  one  of  three  on  joint  debt  for  consideration,  re- 
leases others:  20  Ga.  415.  Extension  of  time  by  holder  to  principal,  releasing 
surety:  38  Ga.  104.  Where  there  was  no  novation :  38  Ga.  517,  518.  Novation 
of  contract  with  new  security,  bringing  it  under  ordinance  of  1865:  40  Ga.  193- 
196,  423,  487  ;  45/500 ;  42/168.  Whether  addition  to  note  by  principal  released 
surety  depended  on  understanding  when  signed :  41  Ga.  303.  Such  a  novation 
as  discharged  the  sureties,  if  done  without  their  consent:  64  Ga.  740-744. 
Where  attorney  estopped  from  claiming  rights  of  a  surety  released  by  action 
of  creditors :  60  Ga.  52-56.  No  such  novation  in  note  renewed  by  consent  of 
security  as  would  bring  it  under  ordinance  of  1865 :  51  Ga.  177.  Such  a  nova- 
tion as  would  have  discharged  any  surety :  59  Ga.  265-268.  Such  change  as 
without  surety's  consent  would  discharge  him :  59  Ga.  672,  703. 

Ex  parte  conveyance  by  debtor  to  creditor,  not  delivered,  not  discharge 
surety :  65  Ga.  221. 

Renewal  of  a  note  at  same  interest  not  a  novation  :  72  Ga.  807  ;  74/722. 

Taking  notes  and  mortgage  from  principal,  in  hope  of  thus  collecting  orig- 
inal note  which  surety  signed  along  with  principal,  did  not  release  surety: 
74  Ga.  405. 

Where  payee  of  absolute  draft  accepts  limited  acceptance  from  drawee,  he 
releases  drawer  from  liability :  75  Ga.  33. 

Creditor  fraudulently  induced  to  extend  note,  and  taking  mortgage,  but 
failing  to  rescind  upon  discovering  fraud,  surety  released :  75  Ga.  689. 

Extending  time  of  payment  of  past  due  note,  in  consideration  of  usurious 
interest  in  advance,  releases  surety,  when:  93  Ga.  709;  see  also  37  Ga.  384; 
72/42. 

§2972.  (2154.)  Of  risk.  Any  act  of  the  creditor,  either  before  or 
after  judgment  against  the  principal,  which  injures  the  surety  or 
increases  his  risk,  or  exposes  him  to  greater  liability,  will  discharge 
him;  a  mere  failure  by  the  creditor  to  sue  as  soon  as  the  law  allows, 
or  negligence  to  prosecute  with  vigor  his  legal  remedies,  unless  for  a 
consideration,  will  not  release  the  surety. 

Notes  from  Code  of  1882 : 

Any  act  by  creditor  increasing  surety's  risk  releases  him :  3  Ga.  248.  Any 
act,  after  judgment,  of  creditor,  injurious  to  surety,  releases  him:  3  Ga.  405. 
Dismissal  of  levy  and  releasing  of  property  of  principal  releases  surety:  3  Ga. 
239.  Dismissal  of  levy  on  realty  of  principal  does  not  release  surety :  22  Ga. 
385 ;  57/68.  Surety  need  not  give  notice  to  creditor  of  dissent  to  indulgence 
or  other  act :  12  Ga.  271.  Time  given  principal  debtor  for  consideration  with- 
out security's  consent,  releases  him:  19  Ga.  551 ;  30/112;  38/104;  37/312-384. 
Discharge  of  the  principal  extinguishing  the  debt  as  to  the  surety :  24  Ga.  289. 
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Pui*chase  of  distributive  share  by  administratrix  did  not  release  the  sureties 
of  the  distributee :  26  Ga.  426.  Waiting  on  maker,  in  consideration  of  his  giv- 
ing eight  per  cent.,  usury  releasing  indorser:  27  Ga.  565.  Failing  to  deliver 
an  execution  to  a  surety  for  indemnity,  releases  surety:  30  Ga.  93.  Indul- 
gence must  be  for  a  consideration  to  discharge  surety :  30  Ga.  249.  Mere  for- 
bearance to  principal,  without  notice  from  surety  to  proceed,  does  not  release 
the  latter :  33  Ga.  173.  To  discharge  securities  to  note  by  indulgence  to  prin- 
cipal, what  latter  must  know :  31  Ga.  663.  Failure  of  creditor  to  record  mort- 
gage, releasing  surety :  37  Ga.  428.  A  creditor  should  not  so  act  as  to  discharge 
one  joint  obligor  to  injury  of  co-obligor :  42  Ga.  494.  Where  the  employment 
and  payment  of  the  principal  defendant  did  not  discharge  the  surety  :  44  Ga. 
11.  Indulgence  by  creditor  to  principal,  to  discharge  surety,  must  be  by  agree- 
ment for  definite  time  :  46  Ga.  422.  When  surety  not  discharged  where  stat- 
ute of  limitations,  as  between  creditor  and  principal:  47  Ga.  273.  Wherein 
settlement  of  partnership  affairs  by  a  new  note,  security  discharged  :  46  Ga. 
476.  Misrepresentation  as  to  a  note  being  paid,  releasing  security:  54  Ga.  277. 
Dismissal  of  levy  on  personal  property,  unexplained,  would  discharge  surety : 
59  Ga.  733.  Any  change  between  corporation  and  agent,  without  surety's  con- 
sent, would  release  him:  59  Ga.  685-695.  What  would  be  indulgence,  releas- 
ing an  accommodation  indorser:  59  Ga.  776-778.  Amendments  of  judgments 
and  executions  made  without  notice  to  security :  56  Ga.  174.  When  guaran- 
tor not  discharged  by  judgment  against  maker:  56  Ga.  72.  Plea  of  release  of 
security  should  set  forth  the  facts  as  to  how  risk  increased :  55  Ga.  664.  When 
removal  of  personal  property,  neglect  to  levy  on  realty  and  non-action  will 
not  release  :  55  Ga.  374.  Neglect  of  plaintiff  to  sign  up  judgment,  increasing 
risk :  52  Ga.  555.  Section  referred  to  and  construed :  64  Ga.  745.  Time  given 
principal  and  a  new  note  taken, releasing  surety:  37  Ga.  312.  Where  surety 
waives  what  would  otherwise  release  him,  and  estoppel  as  to :  60  Ga.  52-56. 
Indulgence  with  consideration  to  principal  releases  sui'ety,  unless  he  waives 
it :  64  Ga.  486.  Released  by  an  amendment  to  judgment  not  being  made  in 
time :  59  Ga.  497.  Bank  altering  note  and  releasing  two  names  on  it,  dis- 
charging surety  :  59  Ga.  703. 

Notes  from  decisions  since  Code  of  1882  : 

Additional  credit,  that  payee  of  tenant's  note  for  supplies,  which  landlord 
signed  as  security,  extended  tenant  further  credit  afterwards,  not  release 
surety :  81  Ga.  187.  True,  though  payee  accepted  rent  cotton  in  payment  of 
second  indebtedness,  payee  not  being  insolvent :  81  Ga.  187. 

Administration,  failure  of  creditor  of  deceased  principal  to  procure  admin- 
istration after  notice  to  sue  does  not  release  sui'ety :  80  Ga.  209. 

Administrator's  bond,  sureties  on  administrator's  bond  not  discharged  by 
combination  of  heirs  with  administrator  to  resist  creditors  under  which  ad- 
ministrator abstained  from  annual  returns  :  87  Ga.  660. 

Amendment,  sureties  on  bond  to  dissolve  garnishment  in  attachment 
against  partnership,  released  by  amendment  striking  names  of  all  except  one 
partner :  76  Ga.  689. 

Application  of  payment,  surety  in  both  senior  and  junior  judgment,  not 
released  because  principal's  property  sold  and  proceeds  applied  to  junior  one : 
85  Ga.  463. 

Attachment  note  given,  with  person  security,  for  horse,  and  vendor  buy- 
ing back  horse  and  losing  right  of  attachment,  surety  not  released :  68  Ga.  152. 

Bankruptcy,  surety  on  replevy  bond,  in  distress  warrant  case,  released  by 
discharge  in  bankruptcy  of  principal :  65  Ga.  444  ;  68/725. 

Check,  cashed  by  bank,  as  to  diligence  required  in  presenting  to  drawee  in 
another  city,  and  what  will  release  accommodation  indorser :  95  Ga.  376. 


469  FOURTH  TITLE.— CHAPTER  12,  ARTICLE  2.  §2972 

Relative  rights  of  creditor  and  surety. 

Conditional  sale,  failure  to  record  contract,  whereby  maker  sold  property 
to  bona  fide  purchaser,  released  surety  :  94  Ga.  649. 

Defense,  forbearance  by  attorney  of  defendant  to  urge  unavailable  defense, 
no  wrong  to  surety  on  replevy  bond :  84  Ga.  52. 

Dismissal  of  levy  on  lands  of  principal,  no  ground  for  illegality  on  part  of 
surety :  91  Ga.  64. 

Equity,  accommodation  indorsers,  relying  upon  security  in  land,  who  neg- 
ligently suffered  judgment  to  go  against  them  after  creditor  gave  up  land,  not 
relieved  in  equity  :  71  Ga.  641. 

Estoppel,  surety  cannot  set  up  facts  which  he  knew  or  ought  to  have  known 
when  he  signed :  82  Ga.  34.  Surety  not  heard  to  deny  liability  on  bond  appro- 
priate to  case,  on  ground  that  he  signed  in  blank  and  attorney  wrote  bond  dif- 
ferent from  that  expected :  80  Ga.  557. 

Evidence  here  insufficient  to  show  release  of  surety,  on  ground  that  estate 
of  principal  solvent  when  judgment  rendered,  etc. :  69  Ga.  313. 

Exceptions,  failure  to  except  to  judgment  of  court  of  competent  jurisdic- 
tion, not  release  surety :  85  Ga.  463. 

Extinguishment  of  securities  discharges  pro  tanto  only  :  82  Ga.  437  ;  see  also 
80  Ga.  402.  Cancellation  of  bill  of  sale,  held  as  additional  security,  without  con- 
sent of  surety,  releases  him  to  extent  of  damage  sustained :  86  Ga.  699. 

Failure  to  sue,  mere  failure  to  sue  will  not  release  surety,  though  principal 
becomes  insolvent,  and  removes  the  personalty  to  which  title  was  reserved :  94 
Ga.  649. 

Fraud,  creditor  fraudulently  induced  to  extend  note,  and  taking  mortgage, 
but  failing  to  rescind  upon  discovering  fraud,  surety  released:  75  Ga.  689. 
Where  codebtor  would  be  discharged  from  liability  by  reason  of  fraud  of  cred- 
itor :  76  Ga.  246. 

Improper  use,  sureties  who  sign  negotiable  note  payable  to  Neal  or  bearer, 
are  bound  to  holder,  although  maker  makes  use  of  it  not  contemplated :  66  Ga. 
651. 

Indulgence  to  indorser  without  consent  of  accommodation  maker,  discharges 
latter :  71  Ga.  715.  See  catchword  "Indulgence"  in  general  note  hereafter.  In- 
dulgence to  acceptor  of  draft  who  had  in  hand  property  of  drawer  to  cover 
same,  discharged  maker  and  his  security  :  72  Ga.  42. 

Judgment,  as  to  default  judgment  against  one  apparently  joint  principal, 
but  in  fact  surety,  before  judgment  against  principal,  who  is  defending,  surety 
liable  for  no  greater  amount  than  principal :  75  Ga.  358.  Sureties  on  replevy 
bond  not  bound  by  judgment  of  court  consented  to  by  plaintiff  and  defendant : 
76  Ga.  745.  Money  of  principal  improperly  distributed  under  erroneous  judg- 
ment, surety  not  released :  84  Ga.  291. 

Levy,  plaintiff  in  fi.  fa.,  against  estate  of  decedent  and  surety,  not  com- 
pelled to  levy  first  on  estate's  property  in  distributee's  hands:  69  Ga.  313. 

Misrepresentation,  surety  misled  by  assurances  of  creditor  and  releasing 
assets  of  principal,  discharged  pro  tanto  :  84  Ga.  472. 

Mortgage,  answer  of  mortgagor,  showing  conduct  of  mortgagees  tending  to 
injure  her  as  surety,  improperly  dismissed:  77  Ga.  40.  Surety  on  note  re- 
leased, where  mortgage  on  personalty  securing  same  foreclosed,  but  levy  pre- 
vented by  creditor  and  property  afterwards  removed:  94  Ga.  199.  Where 
mortgagee  of  personalty  applies  proceeds  of  mortgage  to  debt  other  than  mort- 
gage note,  surety  thereon  discharged  pro  tanto  :  94  Ga.  219. 

Nudvm  pactum,  promise  to  delay  payment,  without  consideration,  will  not 
release  surety :  77  Ga.  159. 
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Payment,  though  money  furnished  maker  by  third  person  to  purchase  note, 
if  fact  not  disclosed  when  note  taken  up,  amounts  to  payment,  and  surety  re- 
leased :  86  Ga.  438. 

Release  of  surety  may  be  pleaded  at  option  of  surety  ;  principal  cannot  take 
advantage  of  it :  68  Ga.  750. 

Subrogation,  mere  loss  of  right  of  subrogation  will  not  discharge  surety 
irrespective  of  whether  damage  resulted  or  not :  82  Ga.  437. 

Time,  stipulation  at  time  of  part  payment,  to  allow  redemption  in  given 
time  on  payment  of  whole  debt,  not  release  surety:  82  Ga.  435. 

Trover,  creditor's  action  against  third  person  for  property,  not  release 
surety,  same  being  consistent  with  contract  of   conditional  sale:   94  Ga.  649. 

Trusts,  delivery  here  to  trustee  of  property  decreed  to  him  in  suit  by 
beneficiaries,  did  not  release  his  bondsmen  as  increasing  their  risk,  etc. : 
70  Ga.  572. 

Usury,  indulgence  actually  had  by  contract  void  for  usury,  discharges 
indorser:  72  Ga.  42.  Homestead  waiver  in  note,  void  for  usury;  surety  to 
whom  usury  not  known,  released:  81  Ga.  691;  89/115;  94/698.  Actual  loss 
not  necessary ;  exposure  to  risk  releases  surety ;  surety  may  set  up  usury 
though  principal  fail  to  do  so :  89  Ga.  385 ;  91/319. 

§2973.  (2155.)  Tender  by  surety.  The  surety  may  tender  to  the 
creditor  the  amount  of  his  debt,  and  demand  that  the  evidence  of 
and  the  securities  for  the  same  be  delivered  up  to  him  to  be  enforced 
against  his  principal  or  cosureties;  and  a  failure  of  the  creditor  to 
comply,  when  within  his  power,  shall  operate  to  discharge  the  surety. 

Where  no  tender  of  expenses  by  surety,  neglect  of  judgment  creditor  to 
levy  does  not  release  him :  55  Ga.  374.  Section  cited  and  construed :  51  Ga. 
262.    The  law  of  this  section  referred  to  as  to  power  of  surety :  54  Ga.  280. 

Part  payment  of  fi.  fa.  by  surety,  not  give  him  right  to  control  same: 
66  Ga.  206. 

Tender,  to  release  surety,  must  be  complete:  74  Ga.  174. 

^obb2<595       §2974.   (2156.)  Notice  to  sue.     Any  surety,  guarantor,  or  indorser, 
ACobb3596  a^  any  time  after  the  debt  on  which  he  is  liable  becomes  due,  may 
ACobb554    §*ve  n°tice  in  writing  to  the  creditor,  or  his  agent,  or  any  person 
Actsgi866,    baying  possession  or  control  of  the  obligation,  to  proceed  to  collect 
the  same  out  of  the  principal,  or  any  one  of  the  several  principals 
liable  therefor;  and  if  the  creditor  or  holder  refuses  or  fails  to  com- 
mence an  action  for  the  space  of  three  months  after   such  notice 
(the   principal  being   within    the   jurisdiction   of    this    State),  the 
indorser,  guarantor  or  surety  giving  the  notice,  as  well  as  all  subse- 
quent indorsers  and  all  cosureties,  shall  be  discharged.     No  notice 
shall  be  considered  a  compliance  with  the  requirements  of  this  sec- 
tion, which  does  not  state  the  county  of  the  principal's  residence. 

This  section  cited  as  to  notice,  etc. :  49  Ga.  312.  Surety  has  right  to  give 
notice,  but  if  he  neglects,  he  cannot  complain :  47  Ga.  276.  Oral  notice  by 
surety  to  holder  to  distrain,  and  promise  to  so  do,  not  fulfilled,  releases :  59  Ga. 
112.  What  notice  to  sue  must  specify :  59  Ga.  841-846 ;  33/275-278.  Notice  by 
indorser  to  an  agent  not  such  notice  to  holder  as  statute  requires:  22  Ga.  24. 
Where  surety  waives  the  notice :  29  Ga.  214.  Where  creditor  of  owner  of  note, 
proper  person  for  surety  to  notify  to  sue :  27  Ga.  26.    Indorser  not  released  by 
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failure  of  creditor  on  request  to  sue  non-resident  maker:  11  Ga.  300;  26/426, 
428;  3/524.  Must  sue  dormant  partner  when  notified  to,  by  indorser:  3  Ga. 
523.  One  surety  discharged  by  failure  to  sue  on  notice  being  given,  discharges 
other:  4  Ga.  399.  Where  in  case  of  indorser  for  value,  county  of  principal  not 
stated  in  notice  :  65  Ga.  356.  Notice  by  surety  to  cashier  of  the  bank  to  sue, 
bound  the  bank :  6  Ga.  44.  Whether  request  by  surety  of  principal  was  matter 
of  favor  or  right,  is  for  the  jury :  10  Ga.  236.  Where  the  notice  to  sue  was 
"lose  no  time,"  etc.,  held  sufficient:  24  Ga.  334,  335.  Whether  the  notice 
under  Act  of  1826  affects  the  contract  or  goes  to  the  remedy ;  31  Ga.  210 ;  4/1-14. 
No  proper  foundation  laid  to  admit  parol  evidence  of  notice  to  sue :  47  Ga.  610. 

Indorser  for  value  not  relieved  by  notice  to  sue  principal  given  before  note 
fell  due :  65  Ga.  356. 

Principal  being  dead  and  no  administration,  notice  to  sue  will  not  release 
sureties,  there  being  no  obligation  on  creditor  to  take  out  administration :  80 
Ga.  209. 

The  notice  is  best  evidence  of  its  own  contents ;  notice  to  produce  it  pre- 
requisite to  secondary  evidence :  81  Ga.  729. 

The  notice  must  be  in  writing:  94  Ga.  713. 

§2975.  (2157.)  Extending  liability.  The  creditor  must  pursue  his 
remedy  against  the  surety  within  the  time  prescribed  by  law,  and 
no  payment  or  promise  by  the  principal  or  by  a  cosurety  can  extend 
the  obligation  of  the  surety  or  the  remedy  of  the  creditor  against 
him. 

Liability  of  indorser  or  surety  not  extended  by  payment  by  principal  or 
maker  of  note :  30  Ga.  479.  New  promise  by  maker  of  note  does  not  affect 
indorser:  32  Ga.  28.  Where  security's  letter  did  not  take  the  debt  out  of  bar 
of  the  statute :  32  Ga.  119-127.  Payment  on  note  by  principal  does  not  pre- 
vent the  bar  from  attaching  as  to  surety :  64  Ga.  655.  Where  a  new  promise 
bound  surety  after  bar  of  statute  had  attached  :  60  Ga.  377. 

See  notes  to  section  3792. 

§2976.   (2158.)   Promise  in  ignorance.     If  by  any  act  of  the  cred-^3660- 
itor  the  surety  is  discharged,  and  in  ignorance  of  the  fact  of  such 
discharge  the  surety   promises  to  pay,   such  promise  shall  not  be 
binding. 

Where  surety  was  bound  by  his  new  promise  in  ignorance,  no  fraud  used: 
60  Ga.  377. 

Substitute  surety  on  forthcoming  bond,  signing  with  knowledge  that  con- 
dition already  broken,  not  relieved  of  liability  because  thereof:  85  Ga.  460. 

§2977.   (2159.)   Process,  hoiv  sued  oat.     When  the  fact  of  surety-  flfim, 
ship  appears  on  the  face  of  the  contract,  the  creditor  shall  sue   out  A^°  i^o!98' 
process  and  enter  up  judgment  against  him  as  such.  Cot,b'  60°- 

Where  judgment  failing  to  describe  security  as  such,  is  amendable:  56  Ga. 
174-176.  Where  principal  and  surety  sued  jointly,  and  judgment  entered  up 
against  them  jointly:  21  Ga.  139.  But  no  illegality  set  forth  because  judg- 
ment did  not  set  out  which  was  principal  and  which  security :  26  Ga.  162. 
Judgment  against  principal  and  surety  on  supersedeas  bond  :  42  Ga.  238  ;  45/81. 
When  right  to  enter  up  judgment  against  sureties  exists:  42  Ga.  141 ;  69/289. 

§2978.    Judgment  against  surety.     It    shall   be  lawful  to  sign   up  ^fsi893' 
judgment  against  principal  and  sureties  at  the  same  time,    as   in 
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cases  of  appeal,  in  all  cases  in  law  or  equitable  proceedings  when  a 
bond  has  been  made  by  the  losing  party  conditioned  to  pay  the 
eventual  condemnation-money  in  said  action,  and  it  shall  not  be 
necessary  as  heretofore  to  bring  suit  upon  said  bond. 


ARTICLE  3. 

RIGHTS    OF    SURETY    AGAINST    PRINCIPAL. 

$4525.  §2979.   (2160.)  Process  against  principal.     A  surety  or  indorser  is 

entitled  to  the  process  of  attachment  against  his  principal  before 
payment  of  the  debt,  under  the  same  circumstances  as  any  other 
creditor. 

§2980.  (2161.)  For  money  paid.  Payment  by  a  surety  or  indorser 
of  a  debt  past  due  entitles  him  to  proceed  immediately  against  his 
principal  for  the  sum  paid,  with  interest  thereon,  and  all  legal  costs 
to  which  he  may  have  been  subjected  by  the  default  of  his  principal. 

Where  surety  may  control  execution  against  the  principal :  4  Ga.  123-128. 
$$2886,2878.  §2981.  (2162.)  Effect  of  judgment  against  surety.  If  the  payment 
was  made  under  judgment,  and  the  principal  had  notice  of  the  pend- 
ency of  the  suit  against  the  surety,  the  amount  of  such  judgment 
shall  be  conclusive  against  the  principal  as  to  the  amount  for  which 
the  surety  was  bound.  If  the  payment  was  not  made  under  judg- 
ment, the  principal  may  dispute  the  validity  of  the  payment  as  to 
the  amount,  or  as  to  the  competency  of  the  person  to  whom  it  was 
paid. 

See  notes  to  section  5233. 
$$2886,2878.      §2982.   (2163.)   Payment  of  usury.     If  the  contract  was  originally 
usurious,  and  the  surety  in  payment  includes  the  usury,  he  shall 
recover  the  same  from  the  principal  unless  previous  to  the  payment 
he  had  notice  of  the  intention  of  the  principal  to  resist  usury. 

Surety  may  recover  usury  in  an  action  for  money  had  and  received :  1  Ga. 
140.  Where  surety  knowingly  pays  usury,  he  cannot  recover  usurious  interest 
back  from  principal :  8  Ga.  562;  3/162.  Surety  not  subrogated  to  principal's 
rights  as  to  usury  in  a  different  transaction:  37  Ga.  364;  46/422.  Section 
cited  and  construed :  47  Ga.  83. 

Usury  in  original  debt  did  not  affect  surety  who  paid  off  judgment:  74 
Ga.  701. 

Surety  paying  usurious  debt,  may  recover  amount  paid  from  principal:  84 
Ga.  338. 

Surety  not  bound  where  note  with  homestead  waiver  tainted  with  usury 
concealed  from  surety  ;  purging  usury  not  bind  him :  91  Ga.  319 ;  89/115,  385. 

^g8'2994*      §2983.   (2164.)   Foreclosure  of  mortgage.     If  the  principal  executes 
any  mortgage  or  gives  other  security  to  the  surety  or  indorser  to 
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indemnify  him  against  loss  by  reason  of  his  suretyship,  the  surety 
or  indorser  may  proceed  to  foreclose  such  mortgage,  or  enforce  such 
other  lien  or  security,  as  soon  as  judgment  shall  be  rendered  against 
him  on  his  contract. 

Surety  indemnified  by  mortgage  cannot  foreclose  until  judgment  rendered 
against  him.  Neither  can  creditor,  though  principal  and  indorser  both  insol- 
vent ;  in  such  mortgage  is  no  trust  element,  creditor  is  merely  subrogated  to 
indorser's  rights.  Nor  can  creditor  equitably  impound  mortgaged  assets  to 
await  judgment,  since,  until  judgment,  right  to  preserve  the  security  is  per- 
sonal to  indorser:  88  Ga.  702. 

§2984.  (2165.)  Proof  of  suretyship.  If  the  fact  of  suretyship  does  A<g$%. 
not  appear  on  the  face  of  the  contract,  it  may  be  proved  by  parol, 
either  before  or  after  the  judgment  (the  creditor  not  being  delayed 
in  his  remedy  by  such  collateral  issue  between  the  principal  and  his 
surety),  if  before  judgment  the  surety  shall  give  notice  to  the 
principal  of  his  intention  to  make  such  proof. 

Parol  proof  may  show  that  one  of  promisors  only  a  security :  6  Ga.  45 ; 
26/426;  49/309-313. 

In  suit  on  note  against  principal  and  indorsers,  parol  testimony  admitted 
to  adjust  defendants'  rights  among  themselves,  when:  69  Ga.  733. 

Undisclosed  suretyship  of  one  partner  for  other  in  joint  note  cannot  affect 
payee:  74  Ga.  171. 

Parol  evidence  admissible  to  show  joint  note  of  husband  and  wife,  given 
for  debt  of  former,  with  wife  as  surety :  85  Ga.  816. 

One  whom  creditor  may  treat  as  principal  may  be  only  surety  relatively  to 
other  makers :  88  Ga.  205. 

§2985.  (2166.)  After  judgment.  If  judgment  has  been  rendered  a^I^%q 
without  such  proof,  the  surety  shall  give  at  least  ten  days  notice  to 
his  principal  of  his  intention  to  apply,  at  the  next  term  of  the 
court  where  the  judgment  was  entered,  to  make  such  proofs,  and 
to  have  the  fact  of  his  suretyship  entered  of  record,  together  with 
an  order  for  the  control  of  such  judgment  and  execution  thereon 
against  the  principal,  on  payment  of  the  same  by  him. 

Where  surety  should  proceed  to  get  control  of  fi.  fa.  by  notice  as  under  this 
section :  59  Ga.  167. 

§2986.   (2167.)   Control  of  fi.  fa.     Any  surety  on  the  original  con-  ^{^ 
tract,  or  on  stay  of  execution,  or  on  appeal,  or  in  any  other  way,  or  ^^l^ 
the  representative  of  a  deceased  surety,  who  shall  have  paid  off  or  Aqq^315'95 
discharged  the  judgment  or  execution  in  whole  or  in  part,  and  shall  ^for^os 
have  the  fact  of  such  payment  by  him  entered  on  such  execution  $$5441> 5343- 
by  the  plaintiff  or  his  attorney  or  the  collecting  officer,  shall  have 
the  control  of  such  execution  and  the  judgment  upon  which  it  is 
founded,  to  the  same  extent  as  if  he  was  the  original  plaintiff  there- 
in, and  be  subrogated  to  all  the  rights  of  such  plaintiff,  for  the  pur- 
pose of  reimbursing  himself  from  his  principal. 


§§2987-2989     FOURTH  TITLE.— CHAPTER  12,  ARTICLE  3.  474 

Rights  of  surety  against  principal. 

Lien  of  judgment  controlled  by  surety  against  principal,  takes  effect  from 
date  of  judgment:  4  Ga.  123.  Representatives  of  deceased  sureties,  same 
rights  against  principal:  4  Ga.  521.  Security  paying  judgment  against  himself 
and  principal,  reimbursed  after  principal's  death :  5  Ga.  357.  Surety  has  a 
right  to  an  order  giving  him  control  of  dormant  judgment :  5  Ga.  580.  Surety 
on  claim  bond  had  right  to  control  judgment  where  he  paid  it :  9  Ga.  179. 
Security  no  right  to  control  judgment  partly  paid  by  him :  20  Ga.  90.  Where 
not  proper  entry  on  justice's,/?,  fa.  to  give  security  control  thereof:  30  Ga.  86. 
Where  one  of  sureties  having  paid  off  execution,  proper  entries  made,  con- 
trolled it :  62  Ga.73. 

Bona  fide  purchaser  of  land  from  one  holding  only  bond  for  titles,  paying 
off  purchase-money  judgment  and  taking  transfer,  may  enforce  it  against 
vendor :  68  Ga.  619. 

Where  levy  made  for  surety's  benefit  and  claim  filed,  entry  of  payment  by 
him  could  be  made  on  trial  of  claim.  And  this  entry  not  such  an  amendment 
as  caused  levy  to  fall :  72  Ga.  160. 

Fi.  fa.  paid  off  by  surety  and  transferred  to  him  is  extinguished  as  to  him 
and  he  becomes  creditor  of  principal.  Surety  thereafter  transferring^. /a., 
transferee  has  no  right  against  transferor,  but  only  against  principal:  74 
Ga.  782. 

Fi.fa.  paid  off  by  surety,  who,  as  trustee,  was  also  plaintiff,  is  extinguished : 
79  Ga.  55. 

Surety  on  defaulting  tax-collector's  bond,  after  paying  off  execution  issued 
by  comptroller-general  subrogated  to  rights  of  State  under  section  927:  81 
Ga.  281. 

Charge  that  surety,  paying  off  at  discount,  can  enforce  for  whole  amount 
against  principal,  error:  84  Ga.  731. 

Where  one  surety  having  paid  part  of  execution  levied  it  against  principal, 
and  illegality  setting  up  payment  held  good :  93  Ga.  781. 

Actmo!7'  §2987.  (2168.)  When  sued  separately.  If  the  surety  be  sued  sep- 
Cobb' 600'  arately  from  his  principal,  on  payment  by  him  of  the  judgment 
against  him,  he  shall  be  entitled  to  control  the  judgment  and  exe- 
cution against  his  principal  in  the  same  manner  as  if  the  judgment 
and  execution  were  joint,  and  if  he  does  not  appear  as  surety  in  the 
judgment  against  him,  he  may  give  notice  and  make  the  proof  and 
obtain  the  control  in  the  same  manner  as  pointed  out  in  cases  of 
joint  judgment. 
Act^857>  §2988.  (2169.)  Payments  pending  the  action.  If  the  surety  pay  off 
the  debt  pending  the  action  against  the  principal  and  himself,  or 
against  the  principal  alone,  such  payment  shall  operate  only  to 
cause  the  action  to  proceed  for  the  benefit  of  such  surety,  and  the 
judgment  may  be  entered  in  the  name  of  the  original  plaintiff  for 
the  use  of  such  surety. 

Not  so  as  to  indorser :  21  Ga.  198. 

Act  1840,         §2989.   (2170.)    Contribution.     All  the  foregoing  provisions  shall 
Actiwo,     apply  to  cases  where  there  are  more  than  one  surety,  so  as  to  enable 

Oobb,599.      11J  ..     ,  .  .         _   _ ■       .         _     .  .  J1 

Acts  1857,    a  surety  discharging  a  joint  debt,  in  whole  or  in  part,  either  pend- 
$2992, '5343,  ing  the  action  or  after  joint  or  several  judgments,   to   control  the 
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same  against  his  cosureties  for  the  purpose  of  compelling  them  to 
contribute  their  respective  shares  of  the  amount  so  paid  by  him. 

One  claiming  to  be  security  seeking  to  control  fi.  fa.  against  a  codefendant 
must  proceed  under  this  section :  59  Ga.  166.  Sections  quoted  and  construed : 
62  Ga.  85,  86.  Where  tax-collector's  surety  paid  th&fi.  fa.  so  as  to  control  it 
against  cosecurities,  statute  of  limitations :  63  Ga.  674.  Surety  on  official 
bond  aiding  principal  in  breach,  not  entitled  to  contribution  from  cosecurity : 
60  Ga.  277.    Between  so-called  indorsers  as  between  sureties :  62  Ga.  73. 

Where  could  not  recover  from  cosurity  on  debt  barred  by  limitation :  76 
Ga.  291. 

Surety  not  bound  under  facts  here,  there  being  no  right  of  contribution :  76 
Ga.  538. 

§2990.   (2171.)   Control  by  indorser.     Every  indorser  who  shall  pay  Act  1839, 
off  and  discharge  the  debt  on  which  he  is  indorser,  either  pending  Act  isso, 

&  .  Cobb,  600. 

the  action  or  after  judgment,  whether  the  judgment  be  joint  against  ^ti845, 
the  principal  and  all  the  indorsers  or  several  against  such,  shall  be 
entitled  to  control  the  judgment  and  execution  founded  thereon 
against  the  principal  and  all  prior  indorsers,  in  the  same  manner, 
upon  the  same  proof,  and  under  the  same  circumstances,  as  has  been 
herein  provided  in  the  case  of  sureties;  and  if  such  indorser  shall 
collect  the  same  of  a  prior  indorser,  such  prior  indorser  shall  have 
the  same  control  of  the  judgment  or  judgments  against  the  princi- 
pal, or  any  indorser  prior  to  him. 

Such  control  must  be  by  order  of  court,  a  voluntary  payment  sufficient:  1 
Ga.  205-211.  Act  of  1839  only  to  indorsers  where  payable,  negotiated  or  depos- 
ited for  collection  at  chartered  bank :  1  Ga.  463-468.  Indorser  under  Act  of 
1856,  any  time  in  twenty  years  after  judgment  rendered,  can  enforce  it  against 
maker:  29  Ga.  700.  Right  of  accommodation  indorser  who  paid  off  judgment: 
37  Ga.  256. 

Payment  gives  indorser  right  of  subrogation,  and  after  levy  made  for  him 
and  claim  interposed,  entry  of  such  payment  could  be  made  on  trial  of  claim  ; 
such  entry  would  not  cause  levy  to  fall :  72  Ga.  160. 

§2991.  (2172.)  Bona  fide  purchasers  protected.  When  the  surety 
does  not  appear  to  be  such  in  the  judgment  and  execution,  the  lien 
of  such  judgment,  when  controlled  by  the  surety,  shall  not  interfere 
with  bona  fide  purchasers  without  notice  from  the  principal,  whose 
rights  were  vested  before  the  order  giving  control  to  the  surety  was 
granted. 


ARTICLE  4. 

RIGHTS    OF    SURETIES    AMONG    THEMSELVES. 


§2992.    (2173.)   Right  of  contribution.     Where  several  are  sureties  ^989,5343, 
for  the  same  principal,  for  the  same  sum  of  money,  either  by  one  or  ^0^597 
by  distinct  instruments,  and  one  pays  more  than  an  equal  share  of 
the  sum,  he  may  compel  contribution  from  his  cosureties.     If  one 
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of  the  cosureties  be  insolvent,  the  deficiency  in  his  share  must  be 
borne  equally  by  the  solvent  sureties. 

Where  a  security  on  tax-collector's  bond  had  right  of  contribution  from 
cosecurity :  59  Ga.  644,  645.  Security  on  official  bond  aiding  principal  in  breach 
of,  not  entitled  to  contribution  from  cosecurity :  60  Ga.  277,  278  ;  60/453.  Ac- 
commodation indorser  formerly  was  not  entitled  to  contribution  :  1  Ga.  205. 

Director  diverting  assets  of  corporation  from  payment  of  debt,  is  entitled  to 
contribution  from  cosurety  who  participated  in  it,  or  who  as  counsel  advised 
it:  71  Ga.  54. 

Where  could  not  recover  from  cosurety  on  debt  barred  by  limitation :  76 
Ga.  291. 

Surety  not  bound  under  facts  here,  there  being  no  right  of  contribution :  76 
Ga.  538. 

Sureties  dismissed  pro  tanto  by  distribution  of  estate  of  cosurety :  80  Ga.  27. 

$$2884.  82993.   (2174.)  Interest  thereon.     The  sum  recovered  as  contribu- 

3424  (7).  c  \  ' 

tion  bears  interest  from  the  time  it  was  paid  by  the  surety,  and  shall 
be  deemed  and  held  a  liquidated  demand. 
$$2733,2983.  §2994.  (2175.)  Duty  to  account.  A  surety  suing  for  contribution 
must  first  account  for  all  money  or  other  thing  received  from  the 
principal  to  indemnify  him  against  loss;  and  if  he  has  paid  the  en- 
tire debt,  he  may  compel  his  cosurety  to  transfer  to  him  any  mort- 
gage or  other  security  taken  from  the  principal  for  the  protection  of 
such  cosurety,  by  relieving  him  of  all  liability  for  contribution. 

Director  of  corporation  who  got  its  property  must  account  for  its  value  and 
profits  to  his  cosurety :  71  Ga.  54. 


ARTICLE  5. 


RIGHTS    OF    SURETIES    AS    TO    THIRD    PERSONS. 

§2995.  (2176.)  Subrogation.  A  surety  who  has  paid  the  debt  of 
his  principal  is  subrogated,  both  at  law  and  in  equity,  to  all  the 
rights  of  the  creditor,  and  in  a  controversy  with  other  creditors,  ranks 
in  dignity  the  same  as  the  creditor  whose  claim  he  paid. 

Subrogation  of  husband's  creditors  to  his  rights  against  wife's  property :  3 
Ga.  541.  Surety  on  sealed  note  who  has  paid  debt  of  principal,  subrogated  to 
all  rights  of  bond  creditor:  4  Ga.  343.  Surety  on  appeal  was  subrogated  to  all 
the  rights  of  the  plaintiff:  12  Ga.  57.  Rights  of  security  for  defendant  in  an 
action  of  trover:  28  Ga.  159.  When  court  of  equity  will  compel  assignment  of 
debt  by  creditor  to  surety :  14  Ga.  674.  When  surety  cannot  recover  back 
usury  taken  from  principal  in  different  transaction :  37  Ga.  364.  Where  surety 
has  right  of  action  against  cosecurity  for  reimbursement:  59  Ga.  644-647. 

Sureties  on  tax-collector's  bond,  satisfying  comptroller-general's^,  fa., 
could  not  recover  taxes  due  State  by  bill  in  equity,  here:  80  Ga.  175. 

Doctrine  of  subrogation  originally  a  purely  equitable  doctrine:  81  Ga.  283. 

Stockholder  of  bank  paying  claims  of  depositors,  subrogated  to  their  rights: 
65  Ga.  734,  735. 
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Mortgage  extinguished  by  merger,  surety  could  not  enjoy  right  to  subroga- 
tion :  82  Ga.  437. 

Purchaser  at  void  sale  under  power  in  mortgage,  subrogated  to  right  to 
have  mortgage  foreclosed  for  his  benefit :  86  Ga.  764. 

Where  several  indorsers  paid  note,  legal  title  passed  into  all  jointly ;  one 
cannot  sue  severally  on  note  for  his  pro  rata  share  of  the  contribution :  90 
Ga.  675. 

Surety  having  paid  note  by  his  individual  note,  might  elect  between  subro- 
gation and  foreclosing  a  mortgage  he  held  as  indemnity  ;  choice  of  latter  ex- 
tinguished joint  note  even  as  to  the  principal :  94  Ga.  685. 

§2996.  (2177.)  As  to  securities.  He  is  entitled,  also,  to  be  substi- 
tuted in  place  of  the  creditor  as  to  all  securities  held  by  him  for  the 
payment  of  the  debt. 

Injunction  against  judgment  by  indorser,  because  by  plaintiff's  action  he 
lost  lien  of  first  judgment  and  security  on  appeal :  47  Ga.  289. 

Defaulting  tax-collector's  surety  paying  execution  issued  by  comptroller- 
general,  subrogated  to  lien  given  State  under  section  927:  81  Ga.  283. 

General  Note  on  Chapter  12. 

Notes  from  Code  of .1882  : 

Admissions,  by  principal,  made  after  termination  of  relation  of  principal 
and  surety,  do  not  bind  surety :  14  Ga.  584.  When  they  do  bind  surety  as  part 
of  res  gestse:  17  Ga.  625. 

Agreement  in  writing,  that  surety  should  have  half  the  land  purchased  on 
paying  half  the  price,  held  good:  19  Ga.  575. 

Consideration,  covenant  by  surety  to  pay  certain  debts  of  the  grantor,  his 
principal,  is  a  valuable  consideration  sufficient  to  support  absolute  conveyance 
of  the  property :  5  Ga.  555.     Want  of :  1  Ga.  294. 

Cosecurity,  rights  of,  on  bond  or  against  another  who  participated  with 
principal  in  wrongful  conduct:  60  Ga.  450,  277.  On  a  suit  against,  on  issue  of 
non  est  factum  as  to  one,  the  others  were  not  competent  witnesses:  30  Ga.  278. 

Disability  of  attorney  signing  bond  as  surety,  he  cannot  plead :  See  eleventh 
rule  of  court. 

Discharge  of  security,  of  one,  by  acts  of  creditors,  is  of  all:  4  Ga.  397.  Suit 
by  surety,  after  discharge  by  acts  of  creditor,  to  recover  back  money  paid :  12 
Ga.  271.  Dismissal  of  levy  on  realty  of  principal  does  not  cause  discharge  of 
surety :  22  Ga  385  When  non-action  of  creditor  as  to  principal  does  not  avail 
to  discharge :  55  Ga.  374.  Plea  averring  that  security  is  discharged  by  reason 
of  act  of  creditor,  tending  to  increase  his  risk,  must  allege  facts  showing  in- 
crease of  risk :  55  Ga.  664.  By  reason  of  creditor's  failing  to  apply  rents  as 
agreed :  62  Ga.  39.  On  bond  of  public  printer,  by  action  of  the  legislature  and 
Governor :  64  Ga.  740. 

Evidence,  parol,  admissible  to  prove  that  one  of  joint  makers  of  note  was  se- 
curity only :  26  Ga.  426 ;  6/45.  Indulgence,  surety  discharged  by  indulgence  to 
debtor  by  creditor  for  consideration :  3  Ga.  248 ;  17/521 ;  19/551 ;  27/564 ; 
30/112,249:  37/312;  38/104;  59/109. 

Injunction,  when  surety  entitled  to:  42  Ga.  491. 

Interstate  law :  See  notes  to  section  8. 

Judgment,  relation  of  principal  and  surety  continues  after,  against  both  in 
favor  of  creditor:  3  Ga.  239.  Error  to  enter  nunc  pro  tunc  judgment  without 
surety  having  day  in  court :  55  Ga.  648-650. 

Jurisdiction,  principal  and  surety  may  be  sued  together  in  county  of  surety's 
residence :  35  Ga.  269. 
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Liability  of  surety  cannot  be  extended  beyond  actual  terms  of  his  engage- 
ment, etc. :  17  Ga.  522. 

Married  women,  contracts  of  suretyship  by :  See  section  2488  and  notes. 

Notice  to  sue,  what  is:  33  Ga.  275. 

Parties,  where  sureties  should  be  parties  to  bill  filed  by  principal :  22  Ga.  4. 

Plea,  special,  by  surety,  that  he  signed  to  encourage  principal  to  pay  it,  and 
that  it  was  understood  by  payee  that  he  was  not  to  be  held  liable,  no  defense, 
and  stricken  on  demurrer :  59  Ga.  434. 

Non  est  factum,  not  proper  as  defense  by  surety,  where  note  sued  on  was  not 
to  be  delivered  until  signed  by  another :  8  Ga.  559. 

Principal,  what  constitutes  one  such:  23  Ga.  368.  May  put  surety  in  condi- 
tion to  get  judgment  before  creditor,  by  giving  small  notes :  23  Ga.  616.  .  When 
son  signed  name  of  father  as  security,  and  father  held  bound  by  it:  39 Ga.  586. 

Promise  by  payee  to  apply  funds  to  payment  of  note,  made  to  induce  one 
to  go  on  it  as  security :  30  Ga.  306.  By  letter,  to  become  surety  for  another : 
30  Ga.  919;  35/239.  New,  to  revive  old  debt  by  security,  must  be  explicit: 
32  Ga.  119. 

Statute  of  frauds,  promise  by  one  person  to  indemnify  another  for  becoming 
security  for  a  third  person,  is  not  within :  1  Ga.  294. 

Statute  of  limitations,  payment  by  principal  does  not  affect  rights  of  surety 
under,  without  surety  is  a  party  to  the  payment:  30  Ga.  479. 

Stay-bond  binds  the  property  of  surety  from  date  of  execution :  57  Ga.  378. 

Stockholders  in  bank  held  to  be  sureties :  40  Ga.  392. 

State,  duty  of  holders  when  principal  removes  from:  26  Ga.  428;  11/300; 
3/523}  524. 

Suit  may  be  brought  against  both  principal  and  surety  in  county  of  surety's 
residence :  35  Ga.  270.  As  to  equity  of,  against  enforcement  of  execution  after 
being  withdrawn  by  plaintiff  from  sheriff:  22  Ga.  34. 

Surety,  offer  to  relieve,  when  unnecessary:  22  Ga.  4.  Administrator  of  de- 
ceased, not  entitled  to  notice  of  existence  of  debt,  when:  30  Ga.  249.  Abate- 
ment of  the  rigor  of  common  law  as  it  affects :  35  Ga.  202.  As  witness :  38  Ga. 
103.  May  give  parol  evidence  of  payee's  promise  of  credit  to  be  placed  on 
the  note:  30  Ga.  306.  No  consideration,  plea  of:  43  Ga.  252.  Signing  upon 
promise  another  would  sign,  and  the  principal  delivers  paper  to  payee  with- 
out the  other  name,  and  without  notifying  payee,  held  bound:  64  Ga.  486. 
Contra:  6  Ga.  202;  8/559;  10/414.  Signing  a  note  after  maturity  as  surety  for 
original  maker,  with  new  stipulations :  57  Ga.  319.  By  failure  of  mortgagee 
to  record  mortgage,  surety  discharged:  37  Ga.  428,  439.  Giving  time  to 
principal  and  accepting  additional  interest  releases  surety :  37  Ga.  313.  But 
creditor  must  have  known  he  was  surety :  55  Ga.  656.  Discharged  by  holder 
giving  him  erroneous  information,  though  in  good  faith:  54  Ga.  277.  Dis- 
charged by  plaintiff's  failure  to  proceed  against  principal :  59  Ga.  109.  Rights 
and  obligations  of:  10  Ga.  235;  12/271;  17/521;  24/288;  30/93;  31/421,663. 

Two  funds,  rule  as  to  creditors  having  lien  upon,  applied  in  favor  of  surety : 
6  Ga.  393. 

Usury,  when  principal  has  been  adjudged  a  bankrupt,  surety  in  suit  against 
him  cannot  set  off  usury  paid  by  his  principal  to  plaintiff  on  transaction  other 
than  the  one  out  of  which  the  debt  arose :  46  Ga.  422.  Paid  by  surety,  recov- 
ered back :  1  Ga.  140. 

Notes  from  decisions  since  Code  of  1882 : 

Bankruptcy,  discharge  of  principal  by  bankruptcy  also  discharges  surety 
on  replevy  bond  in  distress  warrant  proceeding :  65  Ga.  444. 
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Cosurety,  one  authorizing  another  to  make  contract  of  suretyship  for  both 
jointly,  not  bound  unless  contract  also  binds  the  others :  76  Ga.  538. 

Interest,  surety  liable  for  interest  beyond  penalty  of  bond,  from  date  of 
demand  ;  from  date  suit  filed,  if  no  previous  demand  :  82  Ga.  35. 

Judgment,  verdict  against  principal  only,  judgment  discharging  surety 
irregular  but  good  in  substance  :  91  Ga.  319. 

Usury,  surety  not  bound  where  note  with  homestead  waived  tainted  with 
usury  concealed  from  surety;  purging  usury  not  bind  him:  91  Ga.  319,  322; 
89/115,  385.     See  notes  to  section  2982. 

Verdict,  where  surety  only  defends,  and  verdict  is  only  against  principal, 
this  is  finding  in  favor  of  surety :  91  Ga.  319, 


CHAPTER  13. 

OF   PRINCIPAL    AND    AGENT. 


ARTICLE  1. 

RELATIONS    OF    PRINCIPAL  AND    AGENT    AMONG    THEMSELVES. 

§2997.  (2178.)  How  it  arises.  The  relation  of  principal  and  agent 
arises  wherever  one  person,  expressly  or  by  implication,  authorizes 
another  to  act  for  him,  or  subsequently  ratines  the  acts  of  another 
in  his  behalf. 

Section  cited,  and  as  to  what  constitutes  this  relation  where  parties  were 
agents  in  drawing  bill  of  exchange :  44  Ga.  398,  411.  How  far  tenant  is  agent 
for  the  landlord :  58  Ga.  204-206. 

When  relation  exists  so  as  to  make  principal  liable  for  torts :  See  notes  to 
section  3817. 

Relation  exists  between  contractee  and  servants  of  contractor,  when  :  See 
section  3041  and  notes. 

Contract  here  was  one  of  lease,  and  did  not  create  a  partnership  between 
owners  and  lessee,  nor  constitute  latter  agent  of  former :  75  Ga.  246. 

One  authorizing  another  to  make  contract  of  suretyship  for  both  jointly, 
not  bound  unless  contract  binds  the  other  also  :  76  Ga.  538. 

Facts  authorized  vendors  of  cross-ties  to  treat  as  agents  persons  professing 
with  defendant  railroad's  knowledge.to  be  its  agents  :  81  Ga.  176. 

Licensee  of  lunch  privileges  at  depot  not  railroad's  servant :  81  Ga.  461. 

Husband's  agency  in  borrowing  money  for  wife  sufficiently  shown  :  91  Ga.  40. 

Telegraph  company's  messenger-boy  agent  of  sender  of  message  here,  and 
delivery  of  message  to  him  did  not  bind  company  :  92  Ga.  613. 

§2998.    Words  of  description.      An  instrument  signed  by  one  as  76  Ga.  785, 
agent,  trustee,  guardian,  administrator,  executor,  or  the  like,  with- %m,i, 8022. 
out  more,  is  the  individual  undertaking  of  the  maker,  such  words 
being  generally  words  of  description. 

§2999.  (2179.)  What  may  be  done  by  agent.  Whatever  one  may  do 
himself  may  be  done  by  aa  agent,  except  such  personal   trusts  in 
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which  special  confidence  is  placed  on  the  skill,  discretion,  or  judg- 
ment of  the  person  called  in  to  act;  so  an  agent  may  not  delegate 
his  authority  to  another,  unless  specially  empowered  to  do  so. 

Payment  to  the  authorized  agent  of  principal  is  payment  to  principal :  9  Ga. 
70.    May  bind  corporation  by  note :  6  Ga.  166. 

By  factor :  See  note  to  section  2929. 

Entry  of  credit  by  payee's  agent,  at  instance  and  in  presence  of  maker  and 
surety,  new  promise :  66  Ga.  531. 

Appearance  of  wife  by  her  husband  as  agent  is  the  same  as  appearing 
herself:  71  Ga.  861. 

Agent  of  telegraph  company,  at  station  where  message  sent,  competent  to 
waive  written  demand  for  damage:  85  Ga.  425,  426. 

$44756'3428,      §3000.   (2180.)  Executors,  etc.,  may  convey  by  attorney  in  fact.  Exec- 
ipcti48?55"6,  utors,  administrators,  guardians  and  trustees  are  authorized  to  sell 

and  convey  property  by  attorneys  in  fact,  in  all  cases  where  they 

may  lawfully  sell  and  convey  in  person. 

May  sell  land  by  agent :  22  Ga.  600.  How  power  of  agent  to  sell  must  be 
proven  :  40  Ga.  364,  372.  Where  the  power  of  sale  given  to  agent  by  executor 
was  illegal  as  to  creditors:  47  Ga.  74-79.  Could  not  delegate  before  Code,  but 
agent  making  the  deed  and  executor  receiving  the  money  made  it  valid: 
58  Ga.  227. 

^S?'2479'  §3001.  (2181.)  Who  may  be  agent.  Any  person  may  be  appointed 
an  agent  who  is  of  sound  mind;  so  a  principal  is  bound  by  the  acts 
of  his  infant  agent;  but  &  feme  covert  cannot  be  an  agent  for  another 
than  her  husband  except  by  his  consent,  in  which  case  he  is  bound 
by  her  acts. 

Wife  as  agent  of  husband :  See  notes  to  section  2479. 

Husband  as  agent  can  bind  wife  by  an  appearance :  71  Ga.  860,  861. 

$2477.  §8002.   (2182.)    Agency  created,  how;  agents  of  corporations.      The 

act  creating  the  agency  must  be  executed  with  the  same  formality 
(and  need  have  no  more)  as  the  law  prescribes  for  the  execution  of 
the  act  for  which  the  agency  is  created.  A  corporation  may  create 
an  agent  in  its  usual  mode  of  transacting  business,  and  without  its 
corporate  seal. 

Corporation  may  render  one  its  agent  by  ratifying  the  acts  of  one  assuming 
to  be  its  agent :  1  Ga.  418.  Contract  may  be  proved  to  be  made  with  corpora- 
tion agent,  and  credit  to  the  principal :  3  Ga.  283.  How  far  may  become  agent 
by  ratification :  7  Ga.  197.  Cashier  of  a  bank :  10  Ga.  26 ;  24/594 ;  20/276. 
Partner  as  agent,  ratification :  16  Ga.  424.  Directors,  agents  of  a  bank :  18 
Ga.  412-432.  Also  of  a  corporation  :  45  Ga.  34.  Power  of  agent  of  corporation 
to  affix  seal  to  a  mortgage:  25  Ga.  316-327.  Corporation's  agent  may  render 
it  liable  for  trespass:  40  Ga.  482;  41/515.  Crop  lien  under  seal  by  an  unau- 
thorized agent,  the  ratification  must  be  of  as  high  dignity  to  render  valid: 
55  Ga.  45,46.  As  to  partner  as  agent  binding  firm  by  an  act  under  seal: 
51  Ga.  575,  576. 

As  to  agents  of,  see  general  note  on  Corporations,  and  note  to  section  1861. 
As  to  agency  to  bind  a  promisor  under  statute,  of  frauds,  see  section  2693 
and  notes. 
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Authority  to  execute  mortgage  must  be  in  writing :  72  Ga.  845. 

Power  to  negotiate  for  land  and  get  title  need  not  be  in  writing :  73  Ga.  390. 

Verbal  authority  given  to  one  to  sign  name  to  bond  as  surety,  binding  if 
afterwards  ratified  and  benefits  received  therefrom :  76  Ga.  709. 

Authority  to  renew  like  authority  to  make  note  may  be  verbal:  89  Ga.  466. 

Deed  to  land  to  which  grantor's  name  signed  by  agent  by  verbal  authority 
will  not  pass  title.     Nor  will  verbal  ratification  :  90  Ga.  113. 

Baptist  church  trustees  can  convey  land  when  authorized  by  a  vote  of  church 
evidenced  by  extract  from  church  minutes :  90  Ga.  195. 

§3003.   (2183.)   Revocation.  Sts'i894, 

1.  Generally,  an  agency  is  revocable  at  the  will  of  the  principal.  p'44' 
The  appointment  of  a  new  agent  for  the  performance  of  the  same 
act,   or  the  death  of  either  principal  or  agent,  revokes  the  power. 

If,  however,  the  power  is  coupled  with  an  interest  in  the  agent  him- 
self, it  is  not  revocable  at  will;  and  in  all  cases  the  agent  may 
recover  from  the  principal,  for  an  unreasonable  revocation,  any 
damages  he  may  have  suffered  by  reason  thereof. 

2.  But  every  creditor  or  other  person  advancing  money  upon 
the  pledge  of  a  certificate  of  stock,  or  other  script  representing  an 
ownership  or  interest  in  corporations  in  Georgia,  shall  have  such  an 
irrevocable  interest  in  such  certificate  of  stock  or  other  script  as 
not  to  be  affected  by  the  death,  insanity,  or  legal  disability  there- 
after of  the  person  in  whose  name  such  stock  or  other  script  stands 
upon  the  books  of  any  corporation  in  Georgia:  but  such  pledgee  or 
holder  of  such  stock  or  script  assigned  in-  blank,  coupled  with  the 
power  of  attorney,  shall  have  the  same  right  after  the  death,  insan- 
ity or  legal  disability  of  the  person  in  whose  name  said  stock  stands 
upon  the  books  of  said  corporation,  as  before  the  death,  insanity  or 
legal  disability  of  such  person. 

Power  not  coupled  with  an  interest,  and  the  interest  terminates  with  death 
of  principal:  17 Ga.  267 ;  19/171.  When  a  power  is  coupled  with  an  interest, 
and  as  to  powers  made  out  of  this  State :  28  Ga.  511-513 ;  65/312.  When  war 
revoked  an  agency :  40  Ga.  302.  Where  power  of  revocation  reserved  in  in- 
strument creating  agency :  60  Ga.  411-413.  Where  could  not  dismiss  the 
action  without  paying  attorney's  fees:  56  Ga.  279.  Agency  continued  until 
revoked,  and  business  not  withdrawn  from  agent's  control:  57  Ga.  284.  Need 
not  record  powers  of  attorney:  29  Ga.  440.  If  power  of  attorney  recorded, 
admissible  without  proof:  27  Ga.  418.  Power  coupled  with  an  interest  sur- 
vives the  death  of  maker:  64  Ga.  333,  334;  65/312. 

As  to  what  justifies  discharge,  see  notes  to  section  3016. 

Power  of  sale  in  mortgage  does  not  survive  death  of  grantor:  65  Ga.  312. 

Power  of  sale  revoked  by  death  of  mortgagor :  72  Ga.  20 ;  and  sale  there- 
under void:  86  Ga.  764. 

Power  of  sale  in  deed  to  secure  debt  not  revoked  by  death  of  grantor :  76 
Ga.  652. 

Employer  not  relieved  from  liability  for  services,  by  transfer  of  business, 
without  notice  to  agent:  75  Ga.  379. 

Purchaser,  under  void  sale,  under  power  in  mortgage,  subrogated  to  right 
to  have  mortgage  foreclosed,  for  his  benefit:  86  Ga.  764. 

81 
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Contract  of  agency  for  one  year,  continuing,  without  express  agreement, 
for  several  years,  tacit  renewal  from  year  to  year  presumed :  84  Ga.  714. 

One  authorizing  member  of  firm  to  represent  him  in  settlement  of  accounts 
with  said  firm,  may  repudiate  the  settlement  before  acted  on:  95  Ga.  668. 

^SsS'  §3004.  (2184.)  Agent  limited  by  his  authority.  The  agent  must  act 
within  the  authority  granted  to  him,  reasonably  interpreted;  if  he 
exceeds  or  violates  his  instructions,  he  does  it  at  his  own  risk,  the 
principal  having  the  privilege  of  affirming  or  dissenting,  as  his  in- 
terest may  dictate.  In  cases  where  the  power  is  coupled  with  an 
interest  in  the  agent,  unreasonable  instructions,  detrimental  to  the 
agent's  interest,  maybe  disregarded. 

Agent's  declarations  not  enlarging  his  powers:  32  Ga.  72.  Where  son's 
authority  to  sign  notes  as  agent  for  father  presumed,  ratification:  39  Ga.  586. 
Where  the  extent  of  agent's  power  depended  on  as  defined  in  the  written 
power:  40  Ga.  372.  Should  adhere  closely  to  the  limit  of  instructions,  to  es- 
cape liability,  ratification:  13  Ga.  508;  12/205.  Section  cited,  and  law  of,  dis- 
cussed in  an  insurance  case :  50  Ga.  52.  Bank  rendered  itself  responsible  as 
collecting  agent  for  not  conforming  to  instructions :  59  Ga.  668.  A  letter  from 
bookkeeper  of  a  company,  of  itself  alone,  is  not  sufficient  to  show  that  goods 
only  sent  on  consignment :  53  Ga.  219,  220.  Where  agent  not  responsible  for 
deviation  from  instructions,  principal  not  disapproving,  but  ratifying:  53  Ga. 
144-148.  Where  general  agent  of  an  insurance  company  did  not  exceed  his 
authority :  57  Ga.  64. 

Express  messenger's  power  not  coupled  with  interest,  in  meaning  of  this 
section :  67  Ga.  201,  207. 

Written  authority  from  wife  to  husband  to  deal  in  fertilizers,  gives  no 
power  to  buy  land :  69  Ga.  335. 

Authority  to  bind  corporation  by  promissory  note,  not  implied  from  power 
to  do  whatever  necessary  for  disposal  or  protection  of  property :  75  Ga.  238. 

Broker  cannot  bind  principal,  beyond  special  instructions,  though  following 
usual  course  of  dealing :  77  Ga.  64,  65. 

Bights,  as  against  principal,  of  third  parties,  in  dealing  with  whom  agent 
violates  private  instructions,  greater  than  agent's  rights  against  principal  in 
settling  up  the  transaction:  83  Ga.  631. 

If  one  railroad,  after  agreeing  with  connecting  railroad  on  reduced  rate  for 
limited  time,  agreed  with  shipper  on  such  rate  for  longer  period,  it  did  so  at  its 
own  risk:  83  Ga.  631. 

Agent  exceeded  authority,  in  delivering  up  goods  claimed  by  creditor  to 
have  been  obtained  under  false  representations :  85  Ga.  27. 

Letter  written  by  former  attorney,  containing  statements  in  behalf  of  de- 
ceased client,  not  admissible,  it  not  appearing  that  he  had  authority  to  write 
it:  86  Ga.  166. 

52Ga.w.       §3005.  Money   deposited   by   agent.     A   principal    may   follow   his 
money  deposited  by  an  agent  in  the  latter's  name,  and  recover  the 
same  wherever  found,  unless  the  rights  of  innocent  third  persons 
have  intervened. 
£355©.  §3006.   Payment  to  agent  failing  to  produce  obligation.     Where  money 

»jGa.'466  ia  due  on  a  written  evidence  of  debt,  payment  to  an  agent  of  the 
creditor  who  fails  to  produce  the  obligation  is  at  the  risk  of  the 
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debtor.  Non-production  of  the  security  rebuts  the  implication  of 
authority  arising  from  the  agent's  employment,  and  it  must  be 
otherwise  established.  ^^b 

§3007.  Agents  and  fiduciaries  to  keep  accounts.  It  is  the  duty  of^f^;;^; 
agents,  trustees,  administrators,  guardians,  receivers,  and  all  other 
fiduciaries  to  keep  their  accounts  in  a  regular  manner,  and  to  be 
always  ready  with  them  supported  by  proper  vouchers;  neglect  of 
this  duty  is  ground  for  charging  them  with  interest  on  balances  on 
hand,  and  with  costs. 

§3008.  Deposit  by  agent,  bank  failing.     If  the  money  of  a  principal  $§3040",  2137'. 
is  deposited  by  a  private  agent,  in  the  name  of  the  principal,  in  the 
hands  of  a  banker  of  good  credit,  and  such   deposit  is  according  to 
the  common  usage  of  the  place,  the  agent  will  not  be  responsible  for 
any  loss  arising  from  the  failure  of  the  banker. 

Attorney  not  liable  who  collected,  deposited  it  in  his  own  name  as  attor- 
ney, in  bank  of  good  standing,  and  notified  his  client;  bank  failing  in  two 
weeks :  70  Gal  454. 

§3009.   (2185.)  Diligence  of  an  agent.     An  agent  for  hire  is  bound $2898» 
to  exercise,  about  the  business  of  his  principal,  that  ordinary  care, 
skill  and  diligence  required  of  a  bailee  for  hire.     A  voluntary  agent, 
without  hire  or  reward,  is  liable  only  for  gross  neglect. 

See  notes  to  section  2897  et  seq.:  66  Ga.  70. 

Ordinary  diligence,  such  as  persons  of  common  prudence  use  in  their  own 
affairs:  12  Ga.  565.  A  question  of  diligence  between  bank  and  its  agent,  cus- 
tom of  other  banks:  16  Ga.  38.  If  agent  acts  with  skill,  as  to  whether  he  was 
drunk  or  sober,  party  dealt  with  cannot  complain :  22  Ga.  169.  As  to  diligence 
to  be  used  by  agent  for  collection :  48  Ga.  503. 

As  to  factors,  see  notes  to  section  2929. 

Messenger  here  agent  of  express  company  to  carry  goods,  etc.,  and  not 
common  carrier,  and  liable  to  company  for  ordinary  diligence,  etc. :  67  Ga.  201. 

Agent  sued  for  breach  of  duty  in  not  insuring  principal's  property,  has  bur- 
den of  proving  performance:  91  Ga.  478. 

§3010.   (2186.)  Agent  cannot  buy  or  sell  for  himself.     Without  the  «gjg°. 3463' 
express  consent  of  the  principal   after  a  full  knowledge  of  all  the 
facts,  an  agent  employed  to  sell   cannot  be  himself  the  purchaser; 
and  an  agent  to  buy  cannot  be  himself  the  seller. 

Where  interest  of  agents  for  selling  would  conflict  with  their  buying:  31 
Ga.  544-556.  Section  cited  and  construed :  60  Ga.  228.  Sheriff  cannot  pur- 
chase at  his  own  sale  even  as  agent  for  another:  9  Ga.  164. 

On  confidential  relations :  See  notes  to  section  4030. 

Purchaser  of  lands  here  not  put  on  notice  that  executor  purchased  at  his 
own  sale:  68  Ga.  836.     See  general  note  following  section  3463. 

Sale  by  executors  to  one  who  immediately  conveyed  to  executors  as  indi- 
viduals, attacked  by  beneficiaries  of  estate :  69  Ga.  372,  385. 

Purchaser  at  executor's  sale  cannot  avoid  sale  because  executor's  agent  bid 
at  sale:  69 Ga.  518, 
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Executor's  sale  to  himself  voidable  only,  and  as  to  who  can  complain:  69 
Ga.  518. 

Purchase  by  administrator  at  his  own  sale,  voidable,  but  ratified  as  to  heir 
who  sues  for  his  share  of  proceeds :  69  Ga.  605. 

Attorney  cannot  acquire  rights  antagonistic  to  client,  through  information 
resulting  from  the  relation  :  86  Ga.  468. 

Livery-stable  keeper,  enforcing  his  lien,  cannot  purchase  horse  at  his  own 
sale :  91  Ga,  440. 

Bank  as  trustee  for  woman  and  children,  having  money  on  deposit,  invested 
in  stock  of  bank  under  order  of  court,  held  legal:  66  Ga.  496. 

One  holding  collaterals  to  secure  note,  cannot  sell  and  buy  himself:  95 
Ga.  731. 

Agent  to  sell  lands  cannot  sell  to  himself  or  his  wife:  91  Ga.  435. 

$$3183,3032.  §3011.  (2187.)  Personal  profit.  The  agent  must  not  make  a  per- 
sonal profit  from  his  principal's  property;  for  all  such  he  is  bound 
to  account. 

See  notes  to  sections  3496  et  seg.,  and  3183. 

Proof  by  principal  of  income  value  of  property,  in  hands  of  general  agent, 
casts  burden  on  latter  to  show  it  was  accounted  for,  or  properly  disbursed : 
85  Ga.  323. 

Husband  managing  wife's  separate  property,  her  general  agent  and,  as  such, 
liable  to  account  for  income  and  profit:  85  Ga.  323. 

County  commissioner  cannot  legally  accept  a  commission,  for  selling 
county  property :  85  Ga.  734. 

$3122.  §3012.   (2188.)  Estoppel.  An  agent  cannot  dispute  his  principal's 

title,  except  in  such  cases  where  legal  proceedings,  at  the  instance  of 
others,  have  been  commenced  against  him. 

Where  agent  desired  protection  of  judgment  of  a  court  before  paying  over 
money :  60  Ga.  412.  Tax-collector  collecting  money  under  orders  of  the  ordi- 
nary, cannot  refuse  to  pay  it  over  because  he  says  orders  were  invalid :  56  Ga. 
290.     Estoppel  to  deny  agency  of  son  :  39  Ga.  586-590. 

As  to  balleesy-see  notes  to  section  2286  and  general  note  on  Bailments. 

As  to  when  an  agent  may  restore  to  his  principal  a  promissory  note,  although 
demanded  of  him  by  another  claimant:  93  Ga.  414. 

$2652.  §3013.   (2189.)  Agent  of  several.     Where  several  persons  appoint  an 

agent  to  do  an  act  for  their  joint  benefit,  the  instructions  of  one, 
not  inconsistent  with  the  general  directions,  shall  protect  the  agent 
in  his  act. 

Two  parties  with  diverse  interest  may  by  mutual  consent  make  third  party 
their  agent:  40  Ga.  330. 

Agents  of  partners:   See  notes  to  section  2652. 

§3014.  (2190.)  Commission  and  expenses.  An  agent  who  has  dis- 
charged his  duty  is  entitled  to  his  commission  and  all  necessary 
expenses  incurred  about  the  business  of  his  principal.  If  he  has 
violated  his  engagement,  he  is  entitled  to  no  commission. 

Defendant  must  show  want  of  diligence  or  neglect,  to  defeat  agent's  claim 
for  expenses  and  disbursements:  12  Ga.  565.  Where  agents  were  entitled  to 
recover  back  the  advances  for  principal :  45  Ga.  501-507.     Damages  by  insur- 
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ance  agent  against  the  company  for  commissions  of  which  they  deprived  him : 
60  Ga.  414-421.     Cited :  66  Ga.  70. 

An  agent  who  consummated  contract  for  futures  cannot  recover  commis- 
sions from  principal,  but  may  recover  expense  or  loss:  68  Ga.  296,  300. 

In  suit  for  commissions,  agent  need  not  join  one  whom  he  has  employed  to 
aid  him  in  conduct  of  agency :  68  Ga.  707. 

Agent  entitled  to  commission  less  expenses  of  selling  the  goods,  where  prin- 
cipal sold  in  agent's  exclusive  territory :  71  Ga.  605. 

An  agent  or  attorney,  who  is  unfaithful  to  his  trust,  is  not  entitled  to  com- 
pensation :  86  Ga.  468. 

Brokers  may  hold  their  principals  liable  for  failure  of  goods  to  reach  grade 
guaranteed,  when:  85  Ga.  510. 

Agent  to  procure  loan,  having  agreed  to  pay  lender  eight  per  cent,  interest 
and  one-half  of  his  commissions,  cannot  recover  commissions,  principal  re- 
fusing loan :  95  Ga.  264. 

Principal  refusing  to  take  loan  and  defending  negotiator's  suit  for  com- 
missions on  grounds  that  not  procured  within  time  agreed,  and  because  lender 
required  waiver  of  homestead :  77  Ga.  458. 

Broker  recovered  compensation  for  finding  purchaser  for  stock:  95  Ga.  562. 

§3015.  Broker 's  right  to  commission.  The  fact  that  property  is  placed  H  $*]  III'. 
in  the  hands  of  a  broker  to  sell  does  not  prevent  the  owner  from 88  Ga-  32L 
selling,    unless   otherwise  agreed.      The  broker's  commissions  are 
earned  when,  during  the  agency,  he  finds  a  purchaser  ready,  able  and 
willing  to  buy,  and  who  actually  offers  to  buy  on  the  terms  stipu- 
lated by  the  owner. 

Where  owner  sold,  purchaser's  testimony  that  broker  had  no  influence  on 
him,  competent:  73  Ga.  295. 

Real  estate  agent's  commissions  for  negotiating  sale  of  lands,  principal  re- 
pudiating sale :  92  Ga.  508. 

Real  estate  agent  selling  part  of  property  and  principal  ratifying,  could  re- 
cover commissions  in  part  sold :  71  Ga.  254,  255. 

Real  estate  agent  recovered  commissions  here  although  he  did  not  make  sale, 
principal  selling  through  his  efforts :  80  Ga.  566-568. 

§3016.  (2217.)  Suit  on  breach  of  contract.  When  the  contract  is$2614- 
for  a  year,  and  the  employer  wrongfully  discharges  the  agent  before 
the  end  of  the  year,  the  agent  may  either  sue  immediately  for  any 
special  injury  from  the  breach  of  the  contract,  or,  treating  the  con- 
tract as  rescinded,  may  sue  for  the  value  of  the  services  rendered,  or 
he  may  wait  till  the  expiration  of  the  year  and  sue  for  and  recover 
his  entire  wages. 

See  general  note  following  section  2625 ;  see  also  section  2614. 

Plaintiff,  treating  the  special  contract  as  rescinded,  sued  on  quantum  meruit: 
21  Ga.  158.  Suit  for  the  special  injury  from  breach  of  contract:  8  Ga.  193; 
56/494-496 ;  54/266 ;  60/414.  Measure  of  damages  for  wrongful  dismission  is 
full  pay  at  contract  rate:  61  Ga.  483.  Violence  on  part  of  employee  is  a  viola- 
tion of  contract,  and  prevents  him  recovering  anything:  14  Ga.  135.  When 
overseer's  wages  are  not  subject  to  garnishment:  25  Ga.  571.  Where  overseer 
sued  employer  because  he  would  not  turn  over  his  place  to  him  when  drunk : 
30  Ga.  614. 
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Where  employment  of  fireman  by  city  was  by  the  month,  and  no  recovery 
had  for  wages  for  balance  of  year :  76  Ga.  828. 

Where  discharged  employee  sued  for  wages,  excluding  what  plaintiff  re- 
ceived from  others  during  period  contemplated,  was  cured  by  writing  off 
amount  so  proved :  78  Ga.  43. 

Where  contract  for  year  terminated  by  reason  of  fire  which  destroyed  em- 
ployer's store,  merely  gratuitous  declarations  did  not  make  employer  liable 
on  original  contract :  73  Ga.  450. 

Dissolution  of  partnership  by  death  is  act  of  God,  and  terminates  contract 
for  year  with  firm  employee :  82  Ga.  392. 

Measure  of  damages  for  breach  of  contract  of  employment  by  discharge 
is  actual  loss  to  date  of  trial.  Due  diligence  must  be  used  to  get  other  em- 
ployment: 81  Ga.  439.  Though  suit  brought  before  term  of  hiring  expires, 
if  trial  not  had  until  after  expiration,  all  damages  admissible:  81  Ga.  440. 

If  servant  objected  to  cessation  of  active  employment  whilst  work  not  in 
condition  to  proceed,  he  should  have  so  alleged;  so,  as  to  taking  a  rest: 
83  Ga.  441. 

In  suit  on  breach  of  contract  of  employment,  inefficiency  of  plaintiff  must 
be  specially  pleaded :  84  Ga.  638. 

Contract  of  agency  for  one  year,  continuing  without  express  agreement  for 
several  years,  tacit  renewal  from  year  to  year  presumed:  84  Ga.  714. 

$26ua'486'  §3017.  Subsequent  earnings  in  mitigation.  When  an  agent  has  been 
improperly  dismissed  before  the  expiration  of  his  time,  earnings 
which  were  realized  or  might  have  been  realized  by  him  up  to  the 
end  of  the  term  should  go  in  mitigation  of  damages. 

See  notes  to  section  3016. 
$3668.  §3018.   (2191.)  Illegal  purpose.     No  rights  can  arise  to  either  party 

out  of  an  agency  created  for  an  illegal  purpose,, 

Sheriff  cannot  purchase  at  his  own  sale  as  agent  for  another,  and  can  be  no 
ratification :  9  Ga.  164.  As  to  money  received  by  an  agent  under  an  illegal  con- 
tract :  30  Ga.  547. 

See  notes  to  section  3668. 

Money  deposited  with  agent,  for  speculation  in  futures,  recovered  by  prin- 
cipal :  77  Ga.  606. 

*3021,  §3019.   (2192.)  Effect  of  ratification.     A  ratification  by  the  princi- 

pal relates  back  to  the  act  ratified,  and  takes  effect  as  if  originally 
authorized.  A  ratification  may  be  express,  or  implied  from  the  acts 
or  silence  of  the  principal.  A  ratification  once  made  cannot  be 
revoked. 

See  notes  to  section  3021. 

Corporation  bound  by  ratification  of  an  assumed  agent's  acts:  1  Ga.  418.  Of 
agent  to  enter  an  appeal:  6  Ga.  92.  A  ratification  only  making  agent  for  a 
special  purpose :  7  Ga.  197.  Principal  must  knowingly  ratify  subsequent  acts 
of  a  party, to  make  him  his  agent:  12  Ga.  205.  Ratification  by  council  of  a 
town  of  declarations  of  auctioneer  in  sale  of  town  lots :  12  Ga.  239.  Of  draft 
drawn  by  factor  before  money  paid  on  it:  13  Ga.  46-54.  Ratification  of  agent's 
acts  by  long  silence  of  principal :  14  Ga.  124.  Dechixation  filed  by  principal  on 
agent's  affidavit  is  ratification  of  said  act:  18  Ga.  690-692.  Subsequent  assent 
strong  evidence  of  previous  authority  :  24  Ga.  607.    "  If  he  could  get  the  money 
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he  would  be  satisfied,"  is  no  ratification  of  agent's  taking  principal's  money  : 
32  Ga.  72.  Silence  amounted  to  ratification:  52  Ga.  41;  53/315,  318,  148; 
39/590.  Eeceiving  the  corn  and  using  it  amounted  to  ratification :  42  Ga.  535. 
Taking  and  using  Confederate  money  is  ratification  of  agent's  receiving  it : 
44  Ga.  59.  Principal  by  receiving  is  ratifying  action  of  agents  in  drawing  bills 
of  exchange  and  selling  cotton :  44  Ga.  398.  As  to  ratification  by  mortgagor 
of  one  consenting  for  the  fee  to  be  sold  on  sale  under  mortgage^,  fa.:  44  Ga. 
593-596.  Ratification  of  agent's  advances:  45  Ga.  501.  Usury  paid  by  surety, 
paid  back  by  principal, does  not  make  him  agent  by  ratification:  1  Ga..  140. 
Subsequent  ratification  may  authorize  agent  to  bind  corporation  by  note: 
6  Ga.  166.  Ratification  relates  back  to  time  of  the  transaction :  10  Ga.  362. 
Principal  adopting  acts  of  factor  assumes  all  obligations  incident  thereto :  13 
Ga.  46.  Ratification  of  acknowledgment  of  service  by  confessing  judgment : 
19  Ga.  596.  Subsequent  ratification  will  not  render  valid  an  illegal  agency : 
9  Ga.  164.  Agreement  to  settle,  amounting  to  ratification:  32  Ga.  476.  Guard- 
ian suing  on  contract  of  free  person  of  color,  ratified  it:  27  Ga.  172.  A  ratifi- 
cation by  the  Governor  without  legislative  sanction  of,  matter  connected  with 
the  Western  and  Atlantic  Railroad,  not  sanctioned:  39  Ga.  609.  What  acts 
constitute  ratification  by  principal  of  agent's  drawing  her  money  out  of  bank: 
57  Ga.  284.  Ratification  or  not,  is  a  question  for  the  jury :  58  Ga.  564.  Retain- 
ing employees  of  railroad  company  after  knowledge  of  their  torts,  is  a  ratifica- 
tion thereof:  58  Ga.  216.  Section  cited,  as  to  ratification  afterwards  of  posting 
a  letter  on  Sunday:  55  Ga.  448.  Ratification  must  be  under  seal  if  agent's  act 
under  seal :  55  Ga.  45.  Cannot  ratify  in  part :  48  Ga.  85.  And  repudiate  in 
part:  46  Ga.  240,  241.  Taking  agent's  note  for  his  unauthorized  sale  of  notes 
is  a  ratification  of  such  sale :  54  Ga.  593.  Where  mayor  of  a  city's  contract 
with  himself  could  not  be  ratified  by  council  in  office  with  him :  60  Ga.  222. 
Owner  subsequently  recognizing  an  advance  made  by  consignee,  bound  by  it: 
13  Ga.  46. 

As  between  principal  and  agent,  see  notes  to  section  3004. 

Merchant  bound  for  agent's  unauthorized  purchase,  after  receiving  and 
selling  goods :  65  Ga.  630. 

Where  crop  of  peaches  was  bought  before  maturity,  buyer's  accepting  and 
paying  for  same  was  ratification  of  seller's  gathering  them :  88  Ga.  433. 

Owner  of  building  held  to  have  ratified  architect's  assumed  agency  in  pur- 
chase of  material :  95  Ga.  540. 

To  ratify,  principal  must  know  all  material  facts:  70  Ga.  12. 

To  charge  wife  with  liability  on  account  of  ratification,  she  must  know  cir- 
cumstances under  which  husband  acted  for  her:  76  Ga.  712. 

Ratification  implies  full  knowledge ;  burden  of  proving  it  is  on  party  as- 
serting it :  82  Ga.  700. 

Agent  not  liable  to  principal  for  acts  which  the  latter  has  ratified :  72  Ga.  158. 

Receiving  consideration  of  sale  made  by  agent  is  ratification :  72  Ga.  158. 

Acts    amounting    to    ratification    of    unauthorized    sale    of    trust    lands: 
90  Ga.  378. 

Employment  of  laborer  in  one  capacity  is  no  ratification  of  former   un- 
authorized employment  for  different  work :  75  Ga.  29. 

Factor's  unauthorized  act,  not  ratified  by  principal's  act  at  his  instance,  not 
changing  the  situation :  75  Ga.  520. 

Contract  of  one  partner,  afterwards  ratified  by  other,  binds  both :  77  Ga.  16. 

Where  contract  was  signed  by  alleged  agent  individually,  no  question  of 
ratification  arose,  but  only  one  of  subsequent  adoption:  81  Ga.  176. 

Retention  of   employee,  after  negligent  act,  not  ratification  by  master:  . 
85  Ga.  333. 
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$3990.  §3020.   (2193.)    Of  mingling  goods.     An  agent,  by  willfully  mingling 

his  own  goods  with  those  of  his  principal,  does  not  create  a  tenancy 
in  common,  but  if  incapable  of  separation  the  whole  belongs  to  the 
principal. 

Stated :  4  Ga.  428. 

See  notes  to  section  3990. 

One  mixing  goods  of  another  with  own,  without  fraud,  may  be  allowed,  in 
equity,  to  distinguish  or  proportion  value:  85  Ga.  27. 

Where  trustee  mingled  his  own  with  trust  funds,  might  settle  by  conveying 
to  beneficiaries  property  equal  to  trust  fund  with  profits :  65  Ga.  169. 


ARTICLE  2. 


RIGHTS  AND  LIABILITIES  OF  PRINCIPAL  AS   TO  THIRD  PERSONS. 

$$3019,8029.  §3021.  (2194.)  Principal,  how  far  bound.  The  principal  is  bound 
by  all  the  acts  of  his  agent  within  the  scope  of  his  authority;  if  the 
agent  exceeds  his  authority,  the  principal  cannot  ratify  in  part  and 
repudiate  in  part;  he  must  adopt  either  the  whole  or  none. 

Notes  from  Code  of  1882 : 

As  to  power  of  an  agent  to  bind  his  principal  by  an  indorsement :  1  Ga.  418- 
429.  Where  the  cashier  of  a  bank  binds  the  bank  by  an  indorsement  signed 
with  his  name,  cashier :  16  Ga.  458-465.  Son  must  have  authority  from  father  in 
his  lifetime,  to  make  title-bond  to  his  land :  5  Ga.  301.  Proof  of  power  of  an 
agent  to  sell  land :  40  Ga.  364-371.  Agent  may  bind  principal  by  note,  if  within 
sphere  of  his  power,  or  there  is  ratification :  6  Ga.  166.  As  to  authority  of 
president  of  a  bank:  7  Ga.  196,  197.  Partner  can  only  bind  partnership  by 
deed  where  prior  authority  or  subsequent  ratification,  and  where  excess  of 
authority  only  void :  16  Ga.  424.  Cannot  ratify  agent's  acts  in  part  and  repu- 
diate in  part :  9  Ga.  70 ;  48/85 ;  59/566.  Ratification  of  part  is  ratification  of 
the  whole :  17  Ga.  243.  Where  one  authorizes  another  to  fill  up  a  blank  paper: 
13  Ga.  55.  Agent  can  fix  price  of  commodity  when  has  power  to  sell  it:  19 Ga. 
421,  422.  Confessing  judgment  on  a  suit  where  service  acknowledged  by  agent 
is  ratification :  19  Ga.  596.  Party  bound  by  authorized  agent's  acknowledg- 
ment of  service :  20  Ga.  693.  Where  silence  of  plaintiff  gave  authority  to  serv- 
ice acknowledged  by  agent:  38  Ga.  597.  War  revokes  agency,  and  where  no 
power  to  confess  judgment:  40  Ga.  307,  308.  Cotton  shipped  through  agent, 
he  can  bind  his  principal  according  to  law :  28  Ga.  543.  Agent  selling  and  con- 
veying in  his  own  name  for  another,  will  not  divest  that  other's  title :  32  Ga. 
428.  One  agent  for  sale  cannot,  as  against  owner,  pledge  or  mortgage  to 
another:  38  Ga.  391.  Acceptance  by  agent  of  a  dray-line:  30  Ga.  798-800. 
Authority  to  raise  money  did  not  admit  of  sale,  except  according  to  law:  44 
Ga.  173.  Where  agent  must  have  special  authority  to  bind  one  to  execute  a 
warranty-deed :  40  Ga.  458-466.  Express  company  responsible  for  its  agents 
making  an  illegal  arrest :  41  Ga.  515.  Section  referred  to  in  connection  with  an 
insurance  agent:  50  Ga.  52.  Agent  to  procure  attorney  can  contract  for  col- 
lection of  the  note :  59  Ga.  562-566.    Insurance  agent  exceeding  his  authority 
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in  contracting  as- to  payment  of  premium:  56  Ga.  237.  Agency  as  to  deposits 
in  bank :  57  Ga.  283.  Liability  of  railroad  company  for  torts  of  agents  in  scope 
of  business :  58  Ga.  216.  After  taking  benefits  under  award,  cannot  object  that 
agent  could  not  bind  him  to  the  submission :  58  Ga.  479. 

See  general  note  on  Banks,  general  note  on  Corporations,  and  note  to  sec- 
tion 2929. 

Notes  from  decisions  since  Code  of  1882  : 

See  notes  to  section  3029. 

Attorney,  insurance  company's  attorney,  ordering  arrest  of  witness,  acted 
beyond  scope  of  authority;  no  ratification  here,  under  facts:  78  Ga.  733. 
Letter  written  by  former  attorney,  containing  statements  in  behalf  of  de- 
ceased client,  not  admissible,  it  not  appearing  that  he  had  authority  to  write 
it :  86  Ga.  166. 

Authority,  principle  of  liability  does  not  apply,  where  agent  acted  without 
authority :  77  Ga.  285.  General  agent  here  had  authority  to  sell  stock,  and 
purchaser  got  good  title:  77  Ga.  381.  Where  agent  to  sell  cash  registers  on 
commission  had  no  authority  to  bind  company  for  subagent's  compensation : 
94  Ga.  463. 

Bond,  cited,  as  to  authority  of  ordinary  to  take  conditional  delivery  of  an 
officer's  bond :  7C  Ga.  496. 

Broker,  purchaser  of  goods  through,  bound  for  purchase  price,  though  broker 
agreed  to  rescind  and  aided  delivery  of  goods  to  another:  92  Ga.  105.  Within 
scope  of  broker's  agency  to  ascertain  members  of  partnership  ordering  goods 
through  him :  92  Ga.  748. 

Cosureties,  one  authorizing  another  to  make  contract  of  suretyship  for  both 
jointly,  not  bound  unless  contract  binds  the  other  also:  76  Ga.  538. 

Cotton-buyer,  section  applied  to  dealings  between  cotton-buyer's  agent  and 
third  parties :  73  Ga.  636. 

County,  not  liable  for  detention  of  steamer  from  defective  construction  of 
river  bridge,  law  recognizing  no  agency  to  represent  county  in  such  torts: 
81  Ga.  47. 

Declarations,  agent  to  investigate  value  of  tract  of  land  and  make  report 
cannot  affect  principal  by  declarations  as  to  such  value :  94  Ga.  573. 

Statements,  agent  to  borrow  money  and  pay  liens,  could  not  bind  principal 
by  certain  statements  to  lien-holder :  91  Ga.  590. 

Deed,  corporation,  receiving  purchase  price,  bound  to  make  deed  in  accord- 
ance with  agent's  contract,  although  agent  not  authorized  to  make  deed :  93 
Ga.  747. 

Husband,  written  authority  from  wife  to  husband  to  deal  in  fertilizers 
gives  no  power  to  buy  land :  69  Ga.  335.  Husband  as  agent  can  bind  wife  by 
an  appearance:  71  Ga.  860.  Wife's  plea  that  husband's  acceptance  of  bill  of 
exchange  sued  on  was  unauthorized  by  her,  was  insufficient :  88  Ga.  29.  Hus- 
band without  authority  taking  titles  of  land  in  settlement  of  debt  due  wife, 
holds  as  trustee  of  debtor,  unless  wife  ratifies :  92  Ga.  291. 

Liability,  principal  liable  for  acts  of  agent  in  line  of  his  duty  as  agent:  68 
Ga.  434 ;  see  also  43  Ga.  586. 

Note,  bound  by  agent's  note  given  in  satisfaction  of  unsoundness  in  negro 
sold  for  him :  65  Ga.  667. 

Partnership,  where  senior  partner,  without  junior's  knowledge,  borrowed 
on  firm  indorsement  for  private  purposes,  but  deposited  proceeds  in  bank  to 
firm  credit,  junior  ratified  if,  having  ignorantly  checked  against  said  proceeds, 
he  retained  any  part  after  notice :  87  Ga.  657. 

Payment  to  agent  by  releasing  debt  due  by  agent  to  payer,  not  good  pay- 
ment to  principal :  80  Ga.  836 ;  68/675. 
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Railroad,  contract  not  to  charge  demurrage,  etc.,  contravening  general  rule 
of  railroad,  made  with  subordinate  agent  by  one  knowing  rule,  not  binding  on 
railroad :  91  Ga.  317.  How  far  bound  by  agent's  receipt  for  goods  for  trans- 
portation, and  statement  as  to  contents  of  records  of  past  transactions,  etc.: 
92  Ga.  268,  269. 

Ratification,  acts  amounting  to  ratification  of  unauthorized  sale  of  trust 
lands :  90  Ga.  378. 

Salesman,  taking  note  payable  to  employer,  could  not  discount  it  for  cash 
without  surrender  of  it ;  forbearance  to  sue  not  ratification  by  employer  who 
had  no  notice ;  authority  may  be  inferable  from  general  agency :  89  Ga.  223. 

Shipmaster,  owner  of  ship  bound  by  act  of  master  in  rejecting  proffered 
services  of  pilot :  69  Ga.  409. 

Superintendent,  school  corporation  liable  for  contracts  of  superintendent : 
77  Ga.  409. 

Telegraph  company,  agent  of  telegraph  company,  at  station  where  message 
sent,  competent  to  waive  written  demand  for  damage  :  85  Ga.  425.  See  also 
68  Ga.  300,  as  to  presenting  claim  in  sixty  days  to  resident  agent  of  foreign 
company. 

Trover,  where  principal  liable  in  trover  for  conversion  of  cotton  by  general 
agent :  75  Ga.  289. 

Warehouse  receipts,  agent  to  issue  warehouse  receipts,  issuing  fictitious 
ones,  acts  fraudulently  within  scope  of  his  authority :  78  Ga.  575. 

Written  authority,  scope  of  agent's  authority,  conferred  in  writing,  is  a 
question  for  the  court :  85  Ga.  27. 

$-2998.  §3022.   (2195.)  Forms  immaterial.     The  form  in  which  the  agent 

acts  is  immaterial ;  if  the  principal's  name  is  disclosed,  and  the 
agent  professes  to  act  for  him,  it  will  be  held  to  be  the  act  of  the 
principal. 

Where  under  the  facts  and  form  of  the  contract  the  principal  was  bound  by 
the  agent :  39  Ga.  35.  Form  immaterial  if  it  plainly  appear  he  intended  to  act 
as  agent :  54  Ga.  351-355.     Cited :  72  Ga.  844 ;  75/289. 

What  forms  of  signature  impose  liability  on  agent:  Notes  to  section  2213. 

Note  signed  by  husband  as  "agent  for  his  wife,"  is  note  of  wife :  70  Ga.  595. 

Form  is  immaterial ;  the  substance  determines  whether  agent  or  principal 
is  liable  on  contract :  70  Ga.  595. 

$8589.  §3023.   (2196.)  Extent  of  authority.     The  agent's  authority  will  be 

construed  to  include  all  necessary  and  usual  means  for  effectually 
executing  it.  Private  instructions  or  limitations  not  known  to  per- 
sons dealing  with  a  general  agent  cannot  affect  them.  In  special 
agencies  for  a  particular  purpose,  persons  dealing  with  the  agent 
should  examine  his  authority. 

Notes  from  Code  of  1882  : 
Where  ratification  only  made  the  agent  a  special  one:  7  Ga.  197.  Where  a 
general  agent  could  bind  principal,  although  he  should  not  act  according  to 
private  understanding:  13  Ga.  56.  Commissioners  appointed  by  the  legisla- 
ture have  the  power  to  use  the  usual  and  appropriate  means:  12  Ga.  171.  In- 
surance agent  under  a  special  authority:  50  Ga.  51,  52.  Subagents  of  an 
insurance  company  not  bound  by  private  contract  of  company  with  general 
agent :  57  Ga.  64.     Persons  dealing  with  agents  acting  under  special  authority  : 
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54  Ga.  52 ;  53/618 ;  60/90.     Agent  to  employ  attorney  to  collect  can  contract  for 
collection :  59  Ga.  562.    Cited :  75  Ga.  289. 

Notes  from  decisions  since  Code  of  1882  : 

Bond,  where  surety  signed  bond  in  blank  leaving  principal's  attorney  to  fill 
in  bond,  attorney  is  agent  of  both,  and  surety  bound,  though  bond  different 
from  what  he  intended :  80  Ga.  556. 

Broker  cannot  bind  principal  beyond  special  instructions,  though  following 
usual  course  of  dealing:  77  Ga.  64,  65. 

Delivery,  agent  exceeded  authority,  in  delivering  up  goods  claimed  by 
creditor  to  have  been  obtained  under  false  representations :  85  Ga.  27. 

Estoppel,  surety  not  heard  to  deny  liability  on  bond  appropriate  to  case,  on 
ground  that  he  signed  in  blank  and  attorney  wrote  bond  different  from  what 
expected :  80  Ga.  557. 

General  manager,  such  agent  as  could  modify  executory  contract  with 
principal,  etc. :  93  Ga.  290. 

Husband,  where  under  facts  husband's  agency  for  wife  was  general:  78 
Ga.  156. 

Inquiry,  parties  contracting  with  lessee  as  such,  put  upon  inquiry  as  to 
terms  of  lease  contract :  75  Ga.  246. 

Letters,  agency  created  by  letters,  liberally  construed  in  favor  of  authority : 
67  Ga.  595. 

Necessary  means,  authority  to  sell  personalty  includes  authority  to  deliver 
it :  67  Ga.  595.  Private  contracts  not  affect  one  dealing  with  agent  using  usual 
and  necessary  means :  77  Ga.  409. 

Notice,  when  agent  discloses  the  extent  of  his  authority  and  then  exceeds  it, 
principal  not  bound :  71  Ga.  31.  Bank  cashier  arranging  with  third  party,  who 
had  notice  of  rule  prohibiting  such  arrangements,  for  indirect  loan  from  bank, 
bank  not  bound :  73  Ga.  224.  One  dealing  with  agent  with  notice  of  extent  of 
authority,  determines  at  his  own  risk  whether  act  falls  within  same:  85 
Ga.  27. 

Ordinary,  cited  as  to  authority  of  ordinary  to  take  conditional  delivery  of  an 
officer's  bond :  70  Ga.  496. 

Payment,  agent  without  express  authority  cannot  pay  debts  in  goods  in- 
stead of  money :  85  Ga.  27.    Not  before  due :  85  Ga.  27. 

Railroads,  contract  not  to  charge  demurrage,  etc.,  contravening  general 
rule  of  railroad,  made  with  subordinate  agent  by  one  knowing  rule,  not  bind- 
ing on  railroad  company  :  91  Ga.  317. 

Special  agent,  signing  note  for  larger  amount  than  authorized,  principal 
not  bound :  77  Ga.  285. 

Two  innocent  parties,  where  one  must  suffer,  it  must  be  he  who  puts  into 
the  power  of  another  to  do  the  wrong:  77  Ga.  381.  For  other  decisions  upon 
the  equitable  principle  herein  embraced,  see  Frauds,  Sales,  and  Equity. 

Waive  process,  authority  to  acknowledge  service  does  not  give  authority  to 
waive  process :  85  Ga.  229. 

§3024.    (2197.)  Failing  to  disclose  principal.     If  an  agent  fails  to$3039- 
disclose  his  principal,  yet,  when  discovered,  the  person  dealing  with 
the  agent  may  go  directly  upon  the  principal,  under  the  contract, 
unless  the  principal  shall  have  previously  accounted  and  settled  with 
the  agent. 

Principal  may  claim  benefit  of  undisclosed  agency :  30  Ga.  158.  Agent,  not 
party  to  suit,  can  show  who  he  was  agent  for,  although  that  party  be  dead : 
64  Ga.  236,  237.    Deposit  in  a  bank  by  party  not  disclosing  true  owner:  52  Ga. 
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494-496.  Where  credit  to  agent  should  have  been  allowed  as  against  undis- 
closed principal:  58  Ga.  366.  Agent  signing  name  with  "agent"  merely  added, 
personally  liable :  56  Ga.  258. 

Where  husband  acted  as  agent  of  wife,  unknown  to  seller,  and  wife  held  lia- 
ble: 70  Ga.  385. 

One  lending  money  to  husband,  permitted  to  treat  wife  as  debtor  here: 
91  Ga.  40. 

Recovery  had  against  principal  of  one  who  contracted  without  disclosing 
agency :  91  Ga.  590. 

§3025.  (2198.)  Credit  given  to  agent.  If  the  credit  is  given  to  the 
agent  by  the  choice  of  the  seller,  he  cannot  afterward  demand  pay- 
ment of  the  principal. 

Where  it  does  not  appear  that  exclusive  credit  was  given  to  the  agent:  9  Ga. 
224-241 ;  52/33  ;  62/751-753. 

In  suit  between  two,  involving  accounts,  testimony  as  to  credits  given  by 
one  to  agent  of  other,  individually,  irrelevant:  68  Ga.  675. 

When  seller  does  not  know  of  the  principal,  he  may  hold  him  when  dis- 
covered :  70  Ga.  385. 

When  seller,  with  knowledge  that  husband  was  acting  as  agent  of  wife, 
gave  credit  to  him,  he  could  not  hold  her  liable :  70  Ga.  385. 

Trustee  of  church  not  bound  by  unauthorized  act  of  vestrymen,  to  whom 
credit  was  given :  70  Ga.  642. 

$$3534,3029.  §3026.  (2199.)  Representations  by  agent.  The  principal  is  bound 
by  aU  representations  made  by  his  agent  in  the  business  of  his 
agency,  and  also  by  his  willful  concealment  of  material  facts, 
although  they  are  unknown  to  the  principal,  and  known  only  by 
the  agent. 

Misrepresentations  made  by  agent  of  railroad  company  binding  on  them :  36 
Ga.  669.  When  a  corporation  can  commit  a  fraud  by,  and  is  bound  by  agent's 
representations :  54  Ga.  635-639.  General  agent  binding  the  company :  57  Ga.  64. 

Warranties  by  agent:  See  notes  to  section  3021. 

In  action  on  agent's  deceitful  representations  to  induce  purchase  of  mules, 
under  sections  3814  and  3026,  question  of  fraud,  in  that  it  is  subtle,  etc.,  pe- 
culiarly for  jury :  73  Ga.  139. 

Proof  of  agent's  fraud  admissible  to  estop  principal:  75  Ga.  98. 

Bank  holding  mill's  iron  as  security  took,  as  payment,  draft  of  mill  accepted 
by  consumer ;  mill  not  bank's  agent  in  sale  so  as  to  bind  by  misrepresentation : 
89  Ga.  225. 

Railroad  ticket-agent's  statement  to  purchaser,  that  return  ticket  good  on 
certain  train,  protects  purchaser,  when :  91  Ga.  513,  514. 

$2479.  §3027.   (WOO.)  Notice  to.     Notice  to  the  agent  of  any  matter  con- 

nected with  his  agency  is  notice  to  the  principal. 

Notes  from  Code  of  1882  : 
Notice  to  agent  of  fact  connected  with  agency  is  notice  to  principal :  34  Ga. 
298 ;  57/378-383 ;  59/262.  When  notice  by  indorser  to  agent  of  holder  will  not 
do:  22  Ga.  24.  Where  secondary  evidence  of  notice  should  not  have  been  ad- 
mitted: 47  Ga.  610.  What  insurance  agent  knew  the  company  were  cog- 
nizant of :  58  Ga.  255.  Notice  of  mortgage  to  agent  is  notice  to  principal :  55  Ga. 
208-211.  Notice  through  his  agent  of  purchase  of  land  by  another,  sufficient : 
55  Ga.  438-446.    To  bank  officers :  See  general  note  on  Banks.    To  partners :  See 
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general  note  on  Partners.     To  husband  or  wife:  See  general  note  following 
section  2479. 

Notes  from  decisions  since  Code  of  1882  : 

Actual  notice  to  agent  of  matters  connected  with  agency  is  actual  notice 
to  principal :  69  Ga  712.     Cited :  75  Ga.  98. 

Banker,  as  agent  for  customer,  loaned  money  to  trustee,  who  deposited  it 
with  bank,  and  with  its  knowledge  misappropriated  it;  lender  not  affected: 
66  Ga.  638,  639. 

Bank;  notice  to  president  of  bank  that  cashier  untrustworthy,  held  notice  to 
bank :  93  Ga.  509. 

Broker,  merchants  selling  goods  upon  broker's  orders,  bound  by  broker's 
knowledge  of  change  in  membership  of  purchaser's  firm  since  last  sale :  92 
Ga.  748. 

City,  notice  to  what  employees  of  city  of  loose  planks  in  city  street  bridge 
is  notice  to  city:  76  Ga.  585. 

Husband  and  wife,  where  husband  acting  for  wife  commits  a  fraud  whereof 
she  unwittingly  reaps  the  fruits,  she  cannot  retain  them  as  against  party  de- 
frauded :  94  Ga.  573. 

Illegal  transaction,  rule  not  applicable  where  transaction  between  agent  and 
party  seeking  to  charge  notice  is  illegal :  75  Ga.  149. 

Insurance  adjuster,  proofs  submitted  to  general  adjuster  of  foreign  insur- 
ance company,  engaged  in  particular  case,  sufficient:  67  Ga.  661.  Insurance 
company,  on  question  whether  dues  accepted  by  insurance  company  after  no- 
tice that  policy  void  for  fraud,  notice  to  local  agents  at  Atlanta  was  not  notice 
to  Baltimore  company :  94  Ga.  606. 

Interest  of  agent,  agent's  knowledge  not  principal's,  where  agent's  interest 
to  keep  principal  ignorant,  etc. :  92  Ga.  739.  See  73  Ga.  223 ;  also  see  catch- 
words "Officers  of  Corporation,"  below. 

Notice  to  loan  company's  agent  sent  to  examine  and  appraise  land  that 
wife  had  secret  equity  in  husband's  title,  not  notice  to  company :  94  Ga.  573. 

Officers  of  corporation,  notice  to  cashier  of  bank  is  notice  to  bank:  6  Ga. 
44;  17/99,  100.  Cashier's  knowledge  not  bank's  knowledge  here,  he  being 
directly  interested  adversely  to  the  bank :  73  Ga.  223.  Notice  to  president  of 
company  is  notice  to  company :  72  Ga.  888.  If  agent  (here  an  attorney  at  law) 
to  make  inquiry  about  a  corporation  be  president  of  same,  knowledge  acquired 
as  such  president  is  not  knowledge  of  principal:  74  Ga.  297. 

Treasurer  of  loan  association  authorized  to  make  loans  ;  notice  to  him  that 
wife  borrowing  to  pay  husband's  debts,  notice  to  company ;  aliter,  if  sanction 
of  directors  to  loan  necessary :  90  Ga.  190. 

Partners,  knowledge  of  common  member  of  two  firms,  that  of  each:  84 
Ga  125. 

Railroad,  notice  to  proper  officer,  of  defective  condition  of  track,  etc.,  is 
notice  to  corporation :  77  Ga.  203. 

Telegraph  company,  presentation  to  resident  agent  of  foreign  company  of 
claim  for  improperly  transmitting  message,  sufficient,  notwithstanding  com- 
pany's rule  here:  68  Ga.  300. 

§3028.  Notice  to  agent  not  bind  principal,  when.     Where  an  agent 90  Ga>  195- 
conspires  with  the  other  party,  his  principal  is  not  bound  thereby, 
nor  charged  with  knowledge  of  facts  thus  acquired  by  his  agent. 

See  catchwords  "Interest  of  Agents"  and  "Officers  of  Corporation"  in  note 
to  section  3027. 
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Cfsff'      §3029-   (2201.)   Principal  bound  for  neglect  and' fraud.     The  princi- 
3031-         pal  is  bound  for  the  care,  diligence  and  fidelity  of  his  agent  in  his 
business,  and  hence  he  is  bound  for  the  neglect  and  fraud  of  his 
agent  in  the  transaction  of  such  business. 

See  notes  to  section  3021. 

When  corporation  bound  by  fraud  of  agents:  18  Ga.  412;  54/639.  Insur- 
ance agent  neglecting  to  insure  cotton:  43 Ga.  583.  Principal  bound  although 
agent  may  have  abused  and  transcended  his  powers:  57  Ga.  303. 

Principal  liable  for  acts  of  agent  in  line  of  duty  as  agent :  68  Ga.  434. 

Agent  to  issue  warehouse  receipts,  by  issuing  fictitious  ones,  acts  fraudu- 
lently within  scope  of  his  authority :  78  Ga.  575. 

Where  contractor's  false  representations  led  subcontractor  to  omit  record- 
ing his  lien,  principal  who  paid  former  in  full,  not  liable  to  latter  in  action  of 
deceit :  78  Ga.  328. 

Bank,  if  not  privy,  not  liable  for  malicious  protest  of  notary  who  happens 
to  be  its  clerk :  88  Ga.  308. 

Attorney  procuring  father  to  sign  bond  for  client  and,  pursuant  to  promise, 
taking  collateral,  converting  collateral,  father  bound  to  return  collateral 
when  hazard  ended.  Son's  declaration  to  father,  that  he  had  restored  col- 
lateral, irrelevant:  88  Ga.  199. 

$$2610,2297,  §3030.  (2202.)  Injuries  by  another  agent.  The  principal  is  not  lia- 
ble  to  one  agent  for  injuries  arising  from  the  negligence  or  miscon- 
duct of  other  agents  about  the  same  business;  the  exception  in  case 
of  railroads  has  been  previously  stated. 

See  notes  to  section  2297  and  general  note  following  section  2323,  relative 
to  injuries  by  railroad  companies  ;  but  as  to  general  law  of  master  and  serv- 
ant and  injuries  to  coemployees,  see  section  2610  and  notes. 

$$3888,3029.  §3031.  (2203.)  Trespass  of  agent.  The  principal  is  not  liable  for 
the  willful  trespass  of  his  agent,  unless  done  by  his  command  or  as- 
sented to  by  him. 

City  not  liable  for  an  illegal  arrest  by  police  officer:  54  Ga.  468.  When 
railroad  liable  for  tortious  act  of  its  conductor  and  other  agents :  58  Ga.  216. 
See  notes  to  sections  3817  and  3818. 

City  not  liable  for  tortious  arrest,  etc.,  by  police  officer:  54  Ga.  468;  62/290; 
65/387;  68/740;  73/664;  nor  for  injuries  sustained  by  prisoner  at  hands  of 
another  who  was  drunk  and  negligently  placed  by  police  officer  in  same  cell : 
88  Ga.  455. 

As  to  liability  of  railroad  company  for  battery  by  conductor  on  one  nego- 
tiating for  passage  on  train  :  69  Ga.  827. 

Railroad  liable  for  willful  tort  of  conductor  while  in  its  business  :  72  Ga.  292. 

This  must  be  construed  with  section  3817,  so  as  to  harmonize  the  two:  72 
Ga.  292. 

This  applies  to  agent  or  overseer,  section  3817  to  domestic  servant:  72 
Ga.  817. 

Principal  liable  in  trover  for  cotton  converted  by  agent,  principal  assenting 
thereto :  75  Ga.  289. 

Sleeping-car  company  liable  to  passenger  for  valuables  stolen  by  employee: 
95  Ga.  314 ;  see  also  92  Ga.  161. 
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§3032.  (2204.)  Benefit  of  contract  to  principal.  The  principal  shall  ^010,3011. 
have  advantage  of  his  agent's  contracts  in  the  same  manner  as  he 
is  bound  by  them,  so  far  as  they  come  within  the  scope  of  his  agency. 
If,  however,  the  agency  has  been  concealed,  the  party  dealing 
with  him  may  set  up  any  defense  against  the  principal  which  he  has 
against  the  agent. 

Principal  may  assert  his  right  to  his  money  deposited  by  agent  in  his  own 
name:  52  Ga.  494.  Where  undisclosed  principal  can  claim  under  contract 
made  by  his  agent :  30  Ga.  158. 

Claim  against  factor,  set  off  against  demand  of  undisclosed  principal :  77 
Ga.  53. 

Agency  concealed,  principal's  rights  against  third  party  measured  by 
agent's  rights :  82  Ga.  219. 

Principal  may  claim  fruits  of  carrier's  contract  made  with  agent  whose 
agency  was  undisclosed,  and  may  sue  on  it  though  agent  could  also:  81  Ga.  602. 

Action  on  note  payable  to  one  as  agent  for  corporation,  maintained  by 
either :  77  Ga.  252. 

Where  planter  intrusted  warehouseman  with  ordinary  external  indicia  of 
ownership,  sale  of  cotton  to  bona  fide  purchaser  passed  planter's  title  irrev- 
ocably, though  trust  abused:  82  Ga.  219. 

§3033.   (2205.)  Money  illegally  paid,  etc.     The  principal  may  re-  ^005, 3036. 
cover   back  money  paid  illegally,  or  by  mistake  of  his  agent,  or 
goods  wrongfully  -transferred  by  the  agent,  the  party  receiving  the 
goods  having  notice  of  the  agent's  want  of  authority  or  willful  mis- 
conduct. 

Where  agent  for  sale  could  not  pledge  or  mortgage  for  advances  made  for 
himself:  38  Ga.  391.  Where  principal  could  recover  money  although  had 
been  wrongfully  paid  to  agent :  53  Ga.  618. 

§3084.  (2206.)  Agent  is  a  competent  ivitness.  The  agent  is  a  com-*192>6179- 
petent  witness  either  for  or  against  his  principal.  His  interest  goes 
to  his  credit.  The  declarations  of  the  agent  as  to  the  business 
transacted  by  him  are  not  admissible  against  his  principal,  unless 
they  were  a  part  of  the  negotiation,  and  constituting  the  res  gestse, 
or  else  the  agent  be  dead. 

Notes  from  Code  of  1882 : 
Where  declarations  of  alleged  agent  not  admissible  as  part  of  res  gestse:  6 
Ga.  373.  Where  agent  allowed  to  testify  that  he  entered  into  the  contract  as 
agent:  16  Ga.  410-415.  Agent  made  codefendant,  testimony  receivable:  30 
Ga.  93.  Agent  under  a  del  credere  commission  deemed  original  party  and  could 
testify :  36  Ga.  107.  What  agent  says  in  execution  of  contract  binding  princi- 
pal: 19  Ga.  417;  24/211.  When  do  not  bind :  26  Ga.  111-332;  27/113.  Admis- 
sions made  dum  fervet  opus  bind  principal :  29  Ga.  399,  461 ;  56/498-500.  Dec- 
larations of  agent  under  power  of  attorney  enlarging  his  powers,  inadmissible: 
32  Ga.  72.  Cannot  affect  principal  by  declarations  beyond  scope  of  his  agency: 
34  Ga.  330;  51/213,  214;  53/395-406.  Fraud  by  agent  admissible  in  evidence 
against  the  principal:  26  Ga.  537.  Where  declarations  of  life-insurance  agent 
prior  to  policy  cannot  vary  it,  unless  fraud  :  43  Ga.  423.  Adverse  possession  by 
defendant  proved  by  statements  of  his  overseer:  46  Ga.  593.     Where  sayings 


3034  FOURTH  TITLE.— CHAPTER  13,  ARTICLE  2.  496 

Eights  and  liabilities  of  principal  as  to  third  persons. 

of  a  dead  agent,  admissible:  56  Ga.  638.  Agency  must  have  extended  to  the 
property,  to  bind  principal  by  his  declarations  relative  to:  54  Ga.  497.  Pay- 
ment proved  by  agent:  56  Ga.  296,  297.  Section  cited,  where  agent,  not  a 
party,  could  show  his  agency  although  principal  dead:  64  Ga.  236-238.  See 
notes  to  section  5192. 

Notes  from  decisions  since  Code  of  1882  : 

Admissions,  corporation  bound  by  admissions  of  agent  acting  in  the  scope 
of  his  power  and  about  the  business:  70  Ga.  87.  Admission  made  by  agent, 
not  res  gestae  nor  in  performance  of  duty,  not  admissible:  85  Ga.  482. 

Attorney,  declarations  of  attorney  in  court,  out  of  hearing  of  client,  not 
admissible  to  prove  client's  malice :  86  Ga.  464.     Cited :  75  Ga.  715. 

Authority,  party  cannot  testify  to  what  agent  of  deceased  opponent  said, 
concerning  declarations  of  deceased  touching  contract  beyond  agent's  author- 
ity :  65  Ga.  580. 

Conversation  between  agents  of  two  companies,  in  which  one  applied  to 
other  for  use  of  certain  water,  admissible  in  suit  over  ownership  of  water : 
70  Ga.  87. 

Credibility,  evidence  conflicting,  jury  may  look  to  fact  that  witness  was  en- 
gineer in  defendant  railroad  company's  employ  :  90  Ga.  630. 

Declarations,  where  grantor  in  deed  continued  in  control,  his  statements 
that  he  was  acting  for  grantee  were  competent :  73  Ga.  749 ;  such  statements 
by  trustee  bound  cestui  que  trust:  73  Ga.  749.  Statements  while  making  con- 
tract of  shipment,  admissible  to  show  value  of  goods:  77  Ga.  376.  Sayings  of 
agent  after  termination  of  agency  are  inadmissible :  75  Ga.  98.  One  cannot 
make  another  his  principal  by  saying  so :  81  Ga.  176.  Declarations  by  persons 
not  servants  or  agents  of  railroad,  not  admissible  to  bind  it:  87  Ga.  161. 
Engineer's  declarations  relative  to  railroad  accident,  not  admissible  against 
company,  where  not  res  gestse:  90  Ga.  632.  That  drummer  was  general  agent 
not  proved  by  his  declarations  accompanying  sale  of  bill  of  goods:  89  Ga. 
223.  Agent  to  borrow  money  and  pay  liens,  could  not  bind  principal  by  cer- 
tain statements  to  lien-holder :  91  Ga.  590.  Declarations  of  agent  to  borrow 
and  pay  debt  sued  for,  made  while  endeavoring  to  get  loan,  held  admissible 
here :  91  Ga.  590. 

Opinion  of  defendant's  agent  that  plaintiff's  claim  just,  not  admissible: 
85  Ga.  498.  m^ 

Partnership,  existence  of,  not  shown  by  sayings  of  supposed  partner,  not  in 
presence  of  others,  so  as  to  bind  others :  44  Ga.  228 ;  68/707 ;   86/699. 

Railroad,  engineer's  statement,  indicating  feeling  toward  injured  person, 
made  after  injury  at  different  place,  not  admissible  against  railroad :  66  Ga.  57. 
Memoranda  of  general  freight  agent  made  with  view  to  suit,  admissible  against 
his  railroad  company  in  subsequent  suit  concerning  same  matter:  76  Ga. 
634,  635.  Statements  of  superintendent,  as  to  cause  of  wreck,  shortly  there- 
after, admissible  against  road :  77  Ga.  203.  Statements  at  public  meeting  by 
alleged  agent  of  railroad  were  not  admissible  to  bind  it:  81  Ga.  176.  "Acci- 
dent report,"  made  several  days  after  accident,  by  superintendent  and  con- 
ductor, not  admissible  against  railroad  :  82  Ga.  452.  No  reason  apparent  here  for 
admitting,  in  suit  against  railroad,  testimony  given  on  previous  trial  by  its 
master  machinist:  82  Ga.  580.  Admission  of  railroad's  agent,  explaining 
delay  in  shipment  contracted  for  by  him,  admissible  against  company:  86  Ga. 
686.  Railway  company,  how  far  bound  by  agent's  receipt  for  goods  for  trans- 
portation, and  statement  as  to  contents  of  records  of  past  transactions,  etc. : 
92  Ga.  268,  269. 

Res  gestx,  statements  of  agent  dumfervet  opus  bind  principal:  66  Ga.  367.  If 
agency  otherwise  proved  sayings  of  alleged  agent  dumfervet  opus  competent  to 
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show  he  was  acting  as  agent :  87  Ga.  681.  Mortgage  of  insolvent,  not  affected, 
in  contest  with  other  creditors,  by  declarations  of  agent  who  took  mortgage, 
not  made  dum  fervet  opus :  91  Ga.  411,  412.  Agency  not  proven  by  declaration 
of  another  agent,  except  dum  fervet  opus  :  91  Ga.  555. 

Superintendent,  in  suit  by  express  company  on  bond  of  its  messenger  for  loss 
from  negligence,  statements  of  division  superintendent  in  charge  of  suit,  that 
one  bondsman  took  the  money,  mere  hearsay ;  such  official's  testimony  as  to 
whom  he  believed  the  thief,  mere  opinion :  82  Ga.  34. 


ARTICLE  3. 

RIGHTS  AND  LIABILITIES  OF  AGENT  AS  TO  THIRD  PERSONS. 

§3035.  (2207.)  Agent  may  act  under  this  Code,  for  principal.  Any 
act  authorized  or  required  to  be  done  under  this  Code,  by  any  person 
in  the  prosecution  of  his  legal  remedies,  may  be  done  by  his  agents; 
and  for  this  purpose  he  is  authorized  to  make  an  affidavit  and  exe- 
cute any  bond  required,  though  his  agency  be  created  by  parol.  In 
all  such  cases,  if  the  principal  repudiate  the  act  of  the  agent,  the 
agent  shall  be  personally  bound,  together  with  his  sureties. 

Confirming  an  appeal  by  an  agent:  6  Ga.  92.  Distress  warrant,  under  Act 
of  1811,  should  not  issue  under  oath  of  agent:  7  Ga.  52.  No  statute  law  for 
agent  to  execute  forthcoming  bond  in  attachment  case :  9  Ga.  208.  Where  an 
attachment  by  an  attorney  was  not  sufficient :  9  Ga.  598.  Agent  must  swear 
positively  to  ground  of  attachment:  28  Ga.  351.  Bail  affidavit  for  principal 
afterwards  ratified:  18  Ga.  690.  An  affidavit  of  illegality  may  be  made  by 
agent:  34  Ga.  268-270.     May  verify  an  application  for  ne  exeat :  36  Ga.  571. 

Claim  affidavit  in  forma  pauperis  under  section  4618  et  seq.,  cannot  be  made 
by  an  agent:  83  Ga.  636;  nor  affidavit  in  forma  pauperis  on  appeal:  80  Ga.  120; 
nor  can  such  affidavit  be  made  by  attorney  at  law :  25  Ga.  262 ;  nor  in  certiorari 
case:  48Ga.*351. 

Agent  making  affidavit  of  illegality,  not  necessary  that  his  authority  be  in 
writing :  86  Ga.  760. 

Agent  claiming  for  principal,  may  execute  forthcoming  bond,  whether 
agency  created  by  writing  or  parol :  92  Ga.  548. 

Right  of  way,  founded  upon  use,  etc.,  by  owners  of  plantations,  their  agents, 
etc.,  is  in  owners,  and  must  be  enforced  in  their  names,  and  not  agents' :  92 
Ga.  159. 

§3036.   (2208.)   Money  paid  by  mistake  may  be  recovered.     If  money  $3004- 
be  paid  to  an  agent  by  mistake,  and  he  in  good  faith  pays  it  over  to 
his  principal,  he  shall  not  thereafter  be  personally  liable   therefor. 
In  all  other  cases  he  is  liable  for  its  repayment.     If  money  be  paid 
by  an  agent  by  mistake,  he  may  recover  it  back  in  his  own  name. 

Where  agent  protected  in  a  payment  to  principal:  3  Ga.  90;  14/89.  Suit 
against  agent  for  money  collected :  7  Ga.  191.  Section  cited :  56  Ga.  500.  Igno- 
rance of  facts  at  time  of  payment  should  be  shown,  to  recover  money  paid  by 
mistake :  49  Ga.  455-457. 

32  y 
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$$2»29,2998,  §3q37  (2209.)  When  he  has  a  right  of  action.  Generally  an  agent 
has  no  right  of  action  on  contracts  made  for  his  principal.  The 
following  are  exceptions: 

1.  A  factor  contracting  on  his  own  credit. 

2.  Where  promissory  notes  or  other  evidences  of  debt  are  made 
payable  to  an  agent  of  a  corporation  or  joint-stock  company. 

Where  principal  can  bring  trover  on  a  transaction  by  his  agent :  58  Ga.  379. 
Where  insurance  agent  may  bring  suit  on  a  note  in  his  own  name:  1  Ga.  275. 

Action  on  note  payable  to  one  as  agent  for  corporation,  maintained  by 
either :  77  Ga.  252. 

3.  In  all  cases  where  the  contract  is  made  with  the  agent  in  his 
individual  name,  though  his  agency  be  known. 

'*3527-  4.  Auctioneers  "may  sue  in  their  own  name  for  goods  sold  by  them. 

>3036.  5.  Iu  cases  of  agency  coupled  with  an  interest  in  the  agent,  known 

to  the  party  contracting  with  him.  In  all  these  cases,  payment  to 
the  principal  before  notice  of  the  agent's  claim  is  a  good  defense. 

Where  declaration  discloses  agency  on  plaintiff's  part,  its  allegations  must 
bring  him  within  this  section :  88  Ga.  592. 

§3038.  (2210.)  For  interference  with  his  possession.  An  agent  hav- 
ing possession,  actual  or  constructive,  of  the  property  of  his  princi- 
pal, has  a  right  of  action  for  any  interference  with  that  possession 
by  third  persons. 

Agent's  possession  is  actual  possession  by  principal,  and  will  support  pos- 
sessory warrant  by  principal :  67  Ga.  24. 

$3024.  §3039.   (2211.)    When  responsible  for  credit  given.     Where  the  agency 

is  known,  and  the  credit  is  not  expressly  given  to  the  agent,  he  is 
not  personally  responsible  upon  the  contract.  The  question  to  whom 
the  credit  is  given  is  a  question  of  fact  to  be  decided  by  the  jury 
under  the  circumstances  in  each  case. 

Agency  known  and  credit  not  expressly  given  to  agent,  he  is  not  responsible : 
62  Ga.  753. 

Paper  signed  by  one  as  agent  for  company,  construed  by  court  to  bind  him 
individually  here:  65  Ga.  711. 

Agent  liable  on  draft  drawn  by  him  and  negotiated  in  usual  course  of  trade : 
75  Ga.  57. 

Where  sheriff  knew  that  bidder  at  sale  purchased  as  agent,  right  of  action 
on  bid  was  against  principal :  73  Ga.  8,  9. 

Declaration  showing  that  agency  known  and  that  credit  was  to  principal, 
and  not  alleging  that  credit  was  expressly  extended  to  agent,  no  issue  requir- 
ing submission  to  jury :  78  Ga.  312. 

^267,3008.  §3040.  (2212.)  Public  agents.  Public  agents  contracting  in  behalf 
of  the  public,  are  not  individually  liable  on  such  contracts. 

Stated:  2Ga.  214;  17/620.  Section  cited :  60  Ga.  228.  Where  agents  could 
not  claim  immunity  on  ground  they  were  public  agents:  3  Ga.  283. 
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§3041.  (2213.)  Liability  for  excess  of  authority .  All  agents,  byan^J|9^8' 
express  undertaking  to  that  effect,  may  render  themselves  individ-  3004- 
ually  liable.  And  every  agent  exceeding  the  scope  of  his  authority 
is  individually  liable  to  the  person  with  whom  he  deals;  so,  also, 
for  his  own  tortious  act,  whether  acting  by  command  of  his  prin- 
cipal or  not,  he  is  responsible;  for  the  negligence  of  his  under- 
servant,  employed  by  him  in  behalf  of  his  principal,  he  is  not 
responsible. 

If  one  sells  property  of  another  without  authority,  owner  can  waive  tort 
and  sue  for  the  money :  7  Ga.  191.  Factor  is  not  responsible  for  failure  of 
third  person  to  transmit  orders  to  principal:  49  Ga.  207.     Cited:  72  Ga.  817. 

As  to  liability  of  municipal  corporations :  See  notes  to  section  1833. 

Agent  liable  on  note  made  in  his  name,  or  signed  "agent,"  or  where  he  has 
no  authority :  70  Ga.  595. 

Agent,  trustee,  guardian,  administrator,  etc.,  merely  words  of  description  : 
See  section  2998  and  notes. 

§3042.  (2214.)  Where  agent  exceeds  authority.  When  the  agent  ex-  §$soo4, 8037. 
ceeds  his  authority,  so  that  the  principal  is  not  bound,  the  agent 
cannot  enforce  the  contract  in  his  own  name  against  the  person 
with  whom  he  deals,  unless  the  contract  has  been  fully  executed 
upon  the  part  of  the  agent,  or  the  credit  was  originally  given  to  the 
agent. 

How  far  tenant  is  agent  for  the  landlord :  58  Ga.  206.  The  doctrine  here 
enunciated  and  discussed:  29 Ga.  708-710. 


ARTICLE  4. 


OVERSEERS. 


§3043.   (2215.)   Rights  and  poivers  of  overseers.     In  the  absence  of72Ga-818- 
the  employer,  the  overseer  stands  in  his  place.     It  is  his  duty  to  see 
to  the  sustenance  and  protection  of  his  employer's  property;  and  to 
discharge  the  duty,  he  is  justified  in  repelling  aggressors  and  tres- 
passers to  the  same  extent  with  the  employer. 

Where  his  statements  could  prove  owner's  adverse  possession:  46  Ga,  593. 

§3044.   (2216.)   Parol  contracts.     Contracts  between  employers  and  W^ (&)> 
overseers  may  be  by  parol,  though  they  may  extend  beyond  a  year 
from  the  time  of  the  contract. 

Contract  of  employment  silent  as  to  duration,  there  is  no  inflexible  rule  to 
fix  it ;  subject  discussed  :  83  Ga.  773. 

General  Note  on  Principal  and  Agent. —  (See  notes  on  Master  and  Servant. ) 
Agency,  no  proof  of,  that  one  signed  himself  as  agent  :  26  Ga.  472.  Proof  of, 
when  appointment  is  in  writing  :  40  Ga.  363.  Question  of,  left  to  jury  in  this 
case :  48  Ga.  502,  503.  May  be  employed  verbally  by  principal  to  sell  :  60  Ga. 
212. 
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Attachment,  agent  making  affidavit  for,  must  swear  positively  to  ground  of : 
9  Ga.  598 ;  28/351. 

Attorney  in  fact  may  enter  an  appeal  where  principal  binds  himself  to  rat- 
ify agent's  acts,  "without  incurring  costs":  6  Ga.  92. 

Authority  of  agent  required  to  make  sale  valid  :  5  Ga.  301.  When  agent  of 
a  railroad  cannot  affect  it  by  acts  or  declarations  outside  of  scope  of  his  au- 
thority: 56  Ga.  274.  May  be  countermanded:  15  Ga.  486.  Extent  of:  40  Ga. 
457.  Principal  may  countermand  :  15  Ga.  486.  Of  agent,  to  make  deed  for 
principal,  must  be  under  seal :  30  Ga.  278.  Verbal,  to  sign  name  of  another, 
sufficient :  22  Ga.  415. 

Carrier,  agent  of,  made  agent  by  consignor :  40  Ga.  330. 

Contract,  personal  acceptance  by  agent  in  his  own  name  of  a  draft,  is:  29 
Ga.  708-710.  When  agent  liable  for  receiving  money  for  principal  on,  illegal : 
30  Ga.  547.     Parol  contract  by  agent  for  purchase  of  cotton:  49  Ga.  143. 

Credit,  when  not  given  to  agent  and  principal  known,  principal  bound:  1 
Ga.  418-429.  Exclusive,  not  given  to  agent  when  his  note  was  given:  9  Ga. 
224.  Must  be  given  to  the  agent  exclusively,  to  prevent  holding  the  principal 
responsible:  52  Ga.  34. 

Custom,  bank  agent  not  protected  by  proof  of  custom  of  other  banks :  16 
Ga.  38. 

Deceit,  action  for,  will  lie  against  agent  in  favor  of  principal  for  false  repre- 
sentation :  2  Ga.  66. 

Deed,  instrument  intended  to  be,  but  incomplete,  cannot  become  a  deed  by 
act  of  a  stranger,  without  authority  under  seal:  14  Ga.  173.  Signed,  sealed 
and  delivered  to  agent  of  grantor  to  be  kept  until  death  of  grantor,  is  a  testa- 
mentary paper :  17  Ga.  267.  Agent  signed  his  own  name  to,  but  enough  ap- 
pearing to  show  intention,  held  deed  of  principal:  27  Ga.  418. 

Defense,  good  in  suit  against  agent,  if  it  plainly  appears  he  intended  to  act 
as  agent:  54  Ga.  354,  355. 

Demurrer,  sustained  to  declaration  against  agent,  where  principal  known: 
61  Ga.  161. 

Diligence,  required  of  agents  for  hire:  16  Ga.  38.  Ordinary  diligence  re- 
quired :  12  Ga.  565. 

Evidence,  agent  who  has  been  robbed  of  money  may  show  that  banks  and 
other  custodians  of  money  look  to  vaults,  etc.,  for  protection:  16  Ga.  38. 
When  agency  not  proved  by  his  sayings :  8  Ga.  259.  How  agency  proved :  26 
Ga.  472.  Indorsee  of  cotton  receipts  competent  to  prove  that  he  was  agent  for 
another:  44  Ga.  38. 

Factor,  if  a  principal  recognize  or  adopt  transactions  made  by  his  factor,  he 
assumes  all  its  obligations  both  as  to  himself  and  third  persons:  13  Ga.  46. 

Fraud,  when  equity  will  not  link  principal  with  agent  upon  general  allega- 
tions of:  44  Ga.  9;  58/11.  One  liable  for,  who  conducts  business  in  name  of 
another  when  it  is  untrue  :  63  Ga.  312.    Discussed :  49  Ga.  563 ;  55/267. 

Husband,  as  agent,  insures  his  life  for  benefit  of  reputed  wife:  41  Ga.  338. 

Illegality,  agent  may  make  affidavit  in:  34  Ga.  268-270. 

Indorsement  of  bill  of  exchange  to  one  as  cashier,  either  bank  or  cashier 
may  sue  :  10  Ga.  329. 

Innkeeper  liable  for  overcoat  lost,  given  to  negro  servant  for  safe-keeping: 
39  Ga.  105. 

Insurance  company,  agent  of,  assenting  to  insured  party  taking  out  addi- 
tional insurance:  40  Ga.  135.  Policy  issued  by  agent  of,  knowing  of  former 
insurance  on  the  property,  not  void  :  41  Ga.  661.  When  danger  to  property  in- 
sured is  increased  by  carpenters'  work  on  adjoining  building,  and  agent 
knows  it,  it  need  not  be  stated  in  the  policy:  42  Ga.  587.     Declarations  of 
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agents  of,  prior  to  delivery  and  acceptance  of  policy,  not  admissible  in 
absence  of  fraud,  etc. :  43  Ga.  423.  As  to  general  custom  of,  in  regard  to  com- 
mutations to  discharged  agent  on  renewals :  48  Ga.  601. 

Interest,  agent  liable  from  the  time  received,  when  he  admits  he  has  funds 
of  principal  in  his  hands :  2  Ga.  370. 

Judgment,  when  agent  not  authorized  to  confess  for  principal :  40  Ga.  302. 

Land,  sale  of,  by  agent  in  his  own  name  does  not  pass  title  from  principal: 
32  Ga.  428.  Agent  for  sale  of,  claiming  commissions :  44  Ga.  272.  Purchase 
of,  by  agent  and  as  to  deterioration  in  value :  47  Ga.  99-101.  Employment  of 
agent  to  sell,  need  not  be  in  writing:  60  Ga.  212. 

Letter,  from  principal  to  agent,  when  contents  of,  not  allowed  in  evidence: 
47  Ga.  99,  100. 

Liability  of  agent  to  payer  for  money  paid  to  him  for  principal  by  mistake, 
or  to  which  principal  is  not  entitled :  14  Ga.  89.  Of  principal  for  injury  to 
borrowed  property,  caused  by  act  of  agent:  42  Ga.  35.  Personal  liability  of 
agent,  failing  to  disclose  fact  of  agency :  48  Ga.  98.  Of  principal  for  contract 
of  agent,  although  agent  may  have  been  guilty  of  falsehood :  48  Ga.  516. 

Money,  agent  cannot  apply,  of  principal  to  his  own  debt:  1  Ga.  275.  Agent 
may  recover  from  principal  money  advanced  for  him:  45  Ga.  501. 

Mortgage,  agent  for  sale  of  goods  cannot  mortgage  or  pledge  goods  of  prin- 
cipal to  secure  advances  to  himself:  38  Ga.  391. 

Note,  when  given  by  agent  of  corporation,  binds  principal:  6  Ga.  166.  Signed 
with  name  of  one  as  agent  for  another,  is  note  of  principal :  39  Ga.  35. 

Notice  to  agent  is  not  to  "holder,"  his  principal,  when  agent  only  has  power 
to  receive  amount  due:  22  Ga.  24;  47/610.  To  agent  to  produce  papers,  not 
sufficient  to  allow  parol  evidence  in  suit  against  principal :  47  Ga.  610. 

Power,  special,  to  agent  must  be  strictly  pursued :  13  Ga.  55.  Eelation  and 
powers  of  agents :  57  Ga.  64.  Given  to  agent  to  fill  up  note  signed  in  blank : 
57  Ga.  64.  As  to  recording  of:  27  Ga.  418.  To  be  a  power  coupled  with  an 
interest,  agent  must  have  an  interest  in  that  to  which  the  power  relates:  28 
Ga.  511.  As  to  powers  of  attorney  out  of  the  State :  24  Ga.  489 ;  26/132 ;  28/511- 
513;  1/429. 

Public  agents,  as  justices  of  the  inferior  court,  when  not  individually  lia- 
ble: 2  Ga.  214.  As  to  public  agents  generally:  9  Ga.  367 ;  12/171 ;  17/56,  612; 
40/680;  60/224;  48/391. 

Ratification  of  assumed  agency :  10  Ga.  362.  Of  agent's  acts  by  principal, 
to  be  proved,  must  show  principal's  previous  knowledge  of  material  facts:  12 
Ga.  205 ;  59/25.  Forbearance  for  a  time  does  not  amount  to :  32  Ga.  72.  Acts 
of  son  as  agent  held  ratified  by  father  as  principal :  39  Ga.  586. 

Recoupment,  on  suit  by  agent  against  principal  for  damages,  principal  may 
recoup  damages  for  failure  of  agent  to  enforce  fulfillment  of  contract :  48  Ga. 
128. 

Res  gestx,  sayings  of  agent  admissible  against  principal,  only  as:  29  Ga.  402. 
Letters :  59  Ga.  26. 

Revocation  of  authority  of  agent  by  death  of  principal :  28  Ga.  571 ;  19/171. 
Of  agent  in  Georgia  for  citizen  of  Massachusetts,  by  war :  40  Ga.  302.  Of  agent's 
authority  by  principal,  as  regards  a  settlement  by  payment  of  money:  60  Ga. 
411. 

Sayings  of  agent  after  his  acting  as  such,  not  competent  to  prove  his  agency : 
8  Ga.  259 ;  53/395. 

Seal,  in  execution  of  instrument  under,  general  rule  is  that  name  of  princi- 
pal must  be  inserted  and  signed  to  it :  1  Ga.  418.  Agent  of  corporation  affix- 
ing to  deed  anything  which  the  law  recognizes  as  a  seal  when  affixed  by  a 
natural  person,  is  good  presumptively:  25  Ga.  316. 
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Signature,  made  by  agent  in  presence  of  principal,  good:  22  Ga.  402;  9/325. 
Of  sealed  instrument  by  agent  does  not  bind  principal  unless  his  authority 
was  under  seal :  30  Ga.  278  ;  16/428  ;  14/173  ;  55/46,  47. 

Statute  of  limitations  as  applicable  to  agency :  12  Ga.  9. 

Settlement,  when  possession  of  the  evidence  of  indebtedness  by  the  agent 
necessary  to  render  a  settlement  with  him  binding  on  the  principal :  53  Ga. 
614;  54/52. 

Suit  against  agent,  commenced  before  right  of  action  accrued :  4  Ga.  428. 
By  agent  against  principal  for  expenses  and  disbursements,  principal  may 
show  in  bar  his  agent's  want  of  diligence  or  neglect :  12  Ga.  565.  By  city 
clerk  to  obtain  his  salary  when  dismissed,  not  sustained:  60  Ga.  110,111. 
Term  "agent"  in  declaration,  descriptive  of  person:  14  Ga.  124.  When  an 
agent  has  an  interest  in  contract  made  for  principal,  he  may  sue  in  his  own 
name :  52  Ga.  129 ;  50/135 ;  5/472.  When  brought  in  name  of  agent,  amend- 
ment allowed :  52  Ga.  130.  Brought  against  agent  when  it  should  have  been 
brought  against  principal :  61  Ga.  161 ;  39/35 ;  10/329-334. 

Trustees  of  incorporated  academy,  personal  liability  of,  although  acting  as 
agents :  3  Ga.  283. 

Title  remains  in  principal  where  in  conditional  sale  title  is  retained  by 
agent :  58  Ga.  379. 

Warranty,  agent  buying  in  his  own  name  and  giving  his  own  note  may  plead 
breach  of,  in  defense  on  note:  27  Ga.  457.  Agent  selling  with  warranty,  and 
suing  on  note  in  his  own  name,  cannot  be  an  innocent  purchaser  of  note  with- 
out notice :  30  Ga.  728. 

Writing,  where  act  to  be  done  need  not  be  in,  authority  as  agent  need  not 
be:  44- Ga.  593. 

Agents,  bound  personally  here  for  cotton  received  at  warehouse  run  by 
them :  95  Ga.  770. 

Bank,  taking  check  on  foreign  bank  for  collection,  liable  for  its  own  or  sub- 
agent's  negligence  in  failing  promptly  to  collect:  95  Ga.  277. 

Duration,  contract  of  employment  silent  as  to  duration,  there  is  no  inflex- 
ible rule  to  fix  it ;  subject  discussed :  83  Ga.  773. 

Duties  inter  sese,  principal  not  bound  to  communicate  his  business  to  agent, 
but  agent  bound  to  keep  principal  informed:  68  Ga.  417. 

Evidence,  of  agency  to  receive  payment  of  a  note,  sayings  of  alleged  agent 
are  not.  Possession  of  note  by  surety  thereon  might  be  evidence  that  he 
had  paid  it,  but  not  that  he  held  it  as  payee's  authorized  agent:  74  Ga.  171. 
Evidence  here  not  sufficient  to  establish  agency :  77  Ga.  590. 

Injury,  in  the  business,  master  not  liable  for,  when  he  violates  no  duty:  70 
Ga.  256. 

Risks,  equally  known  to  master  and  servant,  no  liability  unless  master  neg- 
ligent, and  servant  free  from  rashness :  78  Ga.  260. 

Services,  employer  not  relieved  from  liability  for,  by  transfer  of  business, 
without  notice  to  agent :  75  Ga.  379. 

Settlement,  one  authorizing  member  of  firm  to  represent  him  in  settlement 
of  accounts  with  said  firm,  may  repudiate  the  settlement  before  acted  on  :  95 
Ga.  668. 

Subrenting,  agent  to  rent  may,  after  portion  of  rental  term  expired,  become 
tenant's  agent  to  subrent,  without  invalidating  original  contract:  91  Ga.  555. 
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FIFTH  TITLE. 

Of  Property  and  the  Tenure  by  Which  it  is  Held. 


CHAPTER  1. 

OF  REALTY. 


§3045.   (2218.)  Realty  defined.     Realty  or  real  estate  includes  all SM879' 
lands  and  the  "buildings  thereon,  and  all  things  permanently  attached 
to  either,  or  any  interest  therein  or  issuing  out  of,  or  dependent 
thereon.     The  right  of  the  owner  of  lands  extends  downward  and 
upward  indefinitely. 

What  is  real  estate :  63  Ga.  499-502.  Overflowing  land  by  mill-dam :  59 
Ga.  287.  For  overflowing  land  by  dam,  case,  not  ejectment,  the  remedy: 
74  Ga.  520. 

Tenant  may,  during  his  term  or  while  in  possession,  remove  fixtures  erected 
by  him :  68  Ga.  630. 

Levy  on  land  includes  ditch  and  water  used  for  mining  purposes  :  72  Ga.  887. 

Devise  of  land  carries  with  it  amount  of  recovery  in  action  of  ejectment 
brought  by  testator  before  his  death :  80  Ga.  12. 

Growing  trees,  being  "permanently  attached"  to  land,  are  realty:  82  Ga. 
793.     So,  standing  timber:  91  Ga.  651. 

Standing  timber  is  realty,  and  purchaser  acquires  by  written  conveyance 
interest  in  land  defeasible  by  failure  to  remove  timber  in  stipulated  time :  94 
Ga.  355. 

§3046.  Ancient  lights.     Aright  to  the  easement  of  light  and  air  ||  (||;  |J|* 
passing  over  another's  land  through  ancient  lights  or  windows   is$|^g4'3881, 
not  acquired  by  prescription;  but  when  one  sells  a  house,  the  light 
necessary  for  the  reasonable  enjoyment  whereof  is  derived  from  and 
across  adjoining   land  then  belonging  to  the  same  owner,  the  ease-    . 
ment  of  light  and  air  over  such   vacant  lot  passes  as  an  incident  to 
the  house  sold,  because  necessary  to  the  enjoyment  thereof. 

§3047.  Lateral  support.  Owners  of  adjoining  lands  owe  to  each  fo8Ga.  39. 
other  the  lateral  support  of  the  soil  of  each  to  that  of  the  other  in 
its  natural  state.  If  they  derive  title  from  a  common  grantor, 
the  lateral  support  embraces  the  weight  of  walls  and  other  burdens 
that  may  be  on  it;  and  if  at  the  time  of  sale  there  are  buildings 
adjoining  each  other,  the  right  extends  to  the  lateral  support  which 
each  adjacent  wall  gives  to  the  other. 

§3048.    Excavations  by  adjoining  owners.     The  owner  of  adjoining  ™[Ta-  |L 
land  has  the  right,  on  giving  reasonable  notice  of  his  intention  so 
lo  do,  to  make  proper  and  needful  excavations  even  up  to  the  line 
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for  purposes  of  construction,  using  ordinary  care  and  taking  reason- 
able precautions  to  sustain  the  land  of  the  other. 
$3120.  §3049.   (2219.)  Fixtures.      Anything   intended  to  remain  perma- 

nently in  its  place,  though  not  actually  attached  to  the  land,  such  as 
a  rail  fence,  is  a  part  of  the  realty  and  passes  with  it.  Machinery, 
not  actually  attached,  but  movable  at  pleasure,  is  not  a  part  of  the 
realty. 

See  section  3120  and  notes. 

When  can  be  removed  without  injury,  is  not  a  fixture,  and  its  character 
fixed  by  agreement  or  usage :  25  Ga.  331.  Counters  and.  drawers  placed  in  a 
drug-store  by  landlord  are  fixtures :  39  Ga.  471. 

Permanent  and  movable  fixtures  discussed :  71  Ga.  287. 

Mortgage  of  "fixtures  and  utensils"  covered  iron  safe,  show-cases,  scales 
trucks,  copying-press,  chandeliers,  and  a  cheese-case:  71  Ga.  287. 

Tenant  may,  during  his  term,  or  while  in  possession,  remove  fixtures  erected 
by  him :  68  Ga.  630. 

Railroad  depot  on  rented  land  is  "trade  fixture,"  and,  generally,  is  remov- 
able at  company's  pleasure.  Aliter,  if  depot  land,  held  by  railroad  under 
deed  conditioned  upon  occupancy,  and  railroad  abandons  possession:  74 
Ga.  74. 

Sawmills,  whether  fixtures  or  not,  treated  as  realty  relatively  to  liens  of 
mechanics,  material-men,  etc.,  under  section  2801:  91  Ga.  649.  Treated,  how- 
ever, as  personalty  relatively  to  liens  of  laborers  under  section  2808:  91 
Ga.  649. 

$$3070,3109.  §3050.  (2220.)  Detached  becomes  personalty.  Anything  detached 
from  the  realty  becomes  personalty  instantly  on  being  so  detached, 
and  may  be  the  subject-matter  of  larceny,  even  by  the  person 
wrongfully  detaching  it. 

Applied  arguendo:  71  Ga.  290. 

*3m  §3051.   (2221.)  Allodial  tenure.     The  tenure  by  which  all  realty  is 

held  in  this  State  is  under  the  State  as  original  owner;  it  is  without 
service  of  any  kind,  and  limited  only  by  the  right  of  eminent 
domain  remaining  in  the  State. 

$$4657,5798.  §3052.  (2222.)  Eminent  domain.  The  right  of  eminent  domain  is 
the  right  of  the  State,  through  its  regular  organization,  to  reassert, 
either  temporarily  or  permanently,  its  dominion  over  any  portion  of 
the  soil  of  the  State  on  account  of  public  exigency  and  for  the  pub- 
lic good;  thus,  in  time  of  war  or  insurrection  the  proper  authorities 
may  possess  and  hold  any  part  of  the  territory  of  the  State  for  the 
common  safety;  and  in  time  of  peace  the  legislature  may  authorize 
the  appropriation  of  the  same  to  public  purposes,  such  as  the  open- 
ing of  roads,  construction  of  defenses,  or  providing  channels  for 
trade  or  travel. 

Gives  to  the  legislature  control  of  private  property  where  just  compensa- 
tion made:  3  Ga.  31.  May  be  delegated  by  legislature  to  others:  3  Ga.  338. 
State  may,  in  constructing  public  works,  such  as  bridges,  etc., exercise  the 
right  of  eminent  domain :  6  Ga.  130-14G.     In  regard  to  a  public  road,  provision 


505  FIFTH  TITLE.— CHAPTER  1.  gg 3053-3055 


Property  and  the  tenure  by  which  it  is  held ;  of  realty. 


being  made  for  compensation  :  9  Ga.  341.  No  implied  exclusive  right  to  ferry- 
franchise:  9  Ga.  517.  Can  waive  the  right  to  just  compensation:  30  Ga.  154. 
When  the  legislature  cannot  delegate  this  power  to  individuals :  42  Ga.  501. 
When  State  may  impose  an  additional  servitude  on  the  streets,  etc.,  of  a  city: 
45  Ga.  602.  Will  enjoin  any  appropriation  of  property  to  public  use  except 
according  to  law :  47  Ga.  565.  Damages  against  a  city  for  land  for  streets :  37 
Ga.  113-115.  Under  grant  of  ferry  right,  nothing  was  granted  toward  building 
a  bridge:  14  Ga.  4.  What  recovery  for  land  taken  for  site  for  abutment  of  a 
bridge :  17  Ga.  36.  Value  in  coin  for  land  taken  for  a  railroad :  30  Ga.  43. 
What  comes  within  the  scope  of  the  right  of  eminent  domain :  50  Ga.  448. 
When  this  right  may  be  exercised :  59  Ga.  423.  Benefit  derived  may  be  set  off 
against  consequential  damages  received :  50  Ga.  612 ;  53/123. 

See  notes  to  sections  in  margin,  and  sections  3053,  3054  and  3055. 

A  railroad  holds  its  right  of  way  by  right  of  eminent  domain, and  cannot 
convey  to  another  company  for  its  exclusive  use  antagonistic  to  public  interest : 
65  Ga.  160. 

Assessment  of  property  by  city  for  cost  of  street-improvements  is  not  an 
exercise  of  eminent  domain :  70  Ga.  817 ;  85/49. 

Eminent  domain  cannot  be  exercised  by  county  authorities,  unless  clearly 
conferred  by  legislature ;  grant  of  private  way  to  brick-yard  unauthorized :  71 
Ga.  250. 

Right  of  eminent  domain  analyzed  and  defined :  93  Ga.  476. 

City  here  had  authority  to  condemn  for  public  use  right  of  private  corpora- 
tion to  maintain  bridge  across  public  street :  93  Ga.  468. 

§3053.  (2223.)  When  to  be  exercised.  It  is  the  province  of  the 
legislature  to  judge  of  the  exigencies  requiring  the  exercise  of  this 
right,  but  if,  under  pretext  of  such  necessity,  the  property  of  one 
is  taken  for  the  private  use  of  another,  the  courts  should  declare  the 
law  inoperative. 

Legislative  discretion  within  legal  bounds  determines  when  and  on  whom 
to  confer  the  right  of  eminent  domain :  3  Ga.  338;  9/341.  Not  a  right  that 
should  be  delegated  to  individuals  for  private  purposes :  42  Ga.  501 ;  see  also 
68  Ga.  539. 

§3054.   (2224.)    How.     The   legislature   may   exercise   this    right  $4657. 
either   directly  through  the  officers  of  the  State,   or  through  the 
medium  of  corporate  bodies,  or  by  means  of  individual  enterprise. 

See  notes  to  sections  4657  and  3055. 

Charter  rights  to  take  private  property  strictly  construed,  and  exhausted  in 
first  exercise :  71  Ga.  591. 

Prescription  applied  against  right  to  condemn:  71  Ga.  591. 

Railroad  prevented  by  charter  from  interfering  with  any  buildings,  cannot 
condemn  land  on  which  house  was  built  after  right  of  way  was  appropriated : 
71  Ga.  591. 

Corporation  authorized  to  exercise  this  right  and  exercising  it,  presumed  to 
have  paid  just  compensation :  72  Ga.  887. 

§3055.  (2225.)  Just  compensation.  Except  in  cases  of  extreme 
necessity  and  great  urgency,  the  right  of  eminent  domain  cannot  be 
exercised  without  first  providing  for  just  compensation  to  the  owner 
for  the  interference  with  his  exclusive  rights. 
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No  title  can  vest  until  just  compensation  paid :  1  Ga.  524 ;  3/31-39.  When 
compensation  tendered  and  refused,  neither  ejectment  nor  trespass  can  be 
maintained :  3  Ga.  338.  Suit  brought  for  destroying  house  and  contents  to 
stop  spreading  of  fire:  7  Ga.  200.  Act  declared  unconstitutional,  giving  right  to 
private  way  without  compensation  to  owners  of  land :  9  Ga.  37.  No  compensa- 
tion for  opening  public  roads  over  uninclosed  lands,  unconstitutional:  9  Ga. 
341.  How  to  ascertain  the  value  of  the  land:  9  Ga.  359;  17/30;  33/549. 
Neither  the  legislature  nor  the  inferior  court  can  appropriate  land  without 
provision  for  compensation:  14  Ga.  1;  19/427.  Impressment  without  just 
compensation,  illegal:  33  Ga.  508-625 ;  37/277-282.  Advantages  cannot  decrease 
value  to  be  paid  owner  for  land  taken :  30  Ga.  43 ;  37/113. 

See  notes  to  sections  ante,  and  4657. 

As  to  construction  of  railroad  through  city  cemetery :  68  Ga.  540. 

Liability  of  railroad  company  for  construction  of  roadway  whereby  adjoin- 
ing landowners  injured ;  views  from  all  standpoints  and  rules  laid  down :  69 
Ga.  396. 

Where  damages  for  railroad  right  of  way  submitted  to  assessors,  and  their 
decision  appealed  from  by  company,  construction  of  road  across  land  en- 
joined :  69  Ga.  320. 

Compensation  continuously  and  properly  tendered  is  compensation  paid : 
83  Ga.  259. 

Landowner  permitting  railroad  to  build  through  his  land,  cannot  enjoin 
the  road  until  his  damages  are  assessed  and  paid  :  70  Ga.  164. 

Measure  of  damage  from  street-grading  is  decrease  in  market  value :  70 
Ga.  611. 

Increase  of  value  by  public  improvement  set  off  against  damage :  70  Ga.  611. 

Grading  street  not  enjoined,  where  property  only  damaged,  not  taken: 
70  Ga.  611. 

Municipal  improvements  enjoined  if  for  personal  gain  of  municipal  author- 
ities :  70  Ga.  612. 

Assessment  for  street-improvement  is  not  exercise  of  right  of  eminent  do- 
main and  not  within  provisions  of  this  section  :  85  Ga.  49 ;  70/817. 

Measure  of  damages  for  alley  and  lot  taken  by  railroad:  71  Ga.  240. 

Owner  of  toll-bridge,  whether  public  or  private,  entitled  to  just  compensa- 
tion from  county  taking  his  land  and  erecting  another  bridge  to  his  injury. 
Elements  of  damage :  75  Ga.  815. 

Private  property  not  used  by  city  for  sewer  without  paying  just  compensa- 
tion :  92  Ga.  119 ;  see  also  95  Ga.  138. 

Just  compensation  must  first  be  paid  before  city  can  condemn  right  granted 
private  corporation  to  maintain  bridges  across  public  street,  etc. :  93  Ga.  475. 

Legislature  may  prescribe  mode  of  ascertaining  what  is  just  and  adequate 
compensation  :  83  Ga.  257. 

City  charter  method  of  assessing  damages  for  land  appropriated  for  sewer, 
cumulative  ;  owner  may  sue  at  law — right  not  waived  here.  Measure  of  dam- 
ages in  such  cases :  95  Ga.  138  ;  92/119. 

Compensation  here  estimated  with  reference  to  turnpike  company's  ease- 
ment ;  value  of  stock  and  tax  return  considered  as  evidence :  95  Ga.  387.  Same 
case :  88  Ga.  342. 

Where  devotion  of  public  property  to  certain  uses  established  an  easement, 
not  to  be  destroyed  without  compensation  :  95  Ga.  645,  646. 

$4657.  §3056.   (2226.)  Destroying  property  for  public  good.     Analogous  to 

the  right  of  eminent  domain  is  the  power  from  necessity  vested  in 
corporate  authorities  of  cities,  towns  and  counties,  to  interfere  with 
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and  sometimes  to  destroy  the  private  property  of  the  citizen  for  the 
public  good,  such  as  the  destruction  of  houses  to  prevent  the  ex- 
tension of  a  conflagration,  or  the  taking  possession  of  buildings  to 
prevent  the  spreading  of  contagious  diseases.  In  all  such  cases  any 
damages  accruing  to  the  owner  from  such  acts,  and  which  would 
not  otherwise  have  been  sustained,  must  be  paid  by  such  corporation. 

Property  in  a  city  destroyed  for  public  good,  as  to  compensation  for:  7  Ga. 
200.  When  city  responsible  for  destroying  a  house  to  prevent  spread  of  fire, 
and  one's  effects  injured :  48  Ga.  133-136 ;  see  also  71  Ga.  591 ;  82/728. 

If  property  is  nuisance,  endangering  public  health  or  safety,  may  destroy 
without  compensating  owner :  95  Ga.  323 ;  90/390. 

83057.    (2227.)    Owner  of  runninq  water.     Running  water,  while  on  $$3879, 3252. 

°  v  '  .  .  .     Acts  1855-6, 

land,  belongs  to  the  owner  of  it,  but  he  has  no  power  to  divert  it  p-12- 
from  the  usual  channel,  nor  can  he  so  use  or  adulterate  it  as  to  in- 
terfere with  the  enjoyment  of  it  by  the  next  owner. 

Diversion  or  obstruction  of  running  water  enjoined:  33  Ga.  Sup.  141.  Dam- 
ages for  overflowing  land  by  mill-dam :  59  Ga.  287.  Reasonable  detention  of 
water  by  owner  of  mill :  41  Ga.  162-170. 

As  to  right  to  direct  water  flowing  under  the  surface :  66  Ga.  45. 

One  erecting  dam  so  as  to  flood  land  of  another,  without  license,  is  a  tres- 
passer.    Evidence  of  expenditures  not  allowed :  77  Ga.  810. 

Damages  for  overflowing  land  by  mill-dam:  79  Ga.  731. 

Upper  riparian  owner  liable  to  lower,  for  adulterating  stream  by  washing 
ore  therein,  though  stream  more  useful  for  mining  than  for  domestic  pur- 
poses :  83  Ga.  188. 

Land  is  subject  to  servitude  to  receive  natural  flow  of  surface-water ;  eva- 
sion by  diverting  flow  to  adjoining  lot,  a  tort:  94  Ga.  30. 

§3058.  (2228.)  Streams  boundary  lines.  The  beds  of  streams  not «gg».  3990> 
navigable  belong  to  the  owner  of  the  adjacent  land;  if  the  stream 
of  water  is  the  dividing  line,  each  owner  is  entitled  to  the  thread  or 
center  of  the  main  current;  if  the  current  change  gradually  the  line 
follows  the  current;  if  from  any  cause  it  takes  a  new  channel,  the 
original  line  if  capable  of  identification,  remains  the  boundary. 
Gradual  accretions  of  land  on  either  side  accrue  to  the  owner. 

Every  riparian  owner  of  lands  bordering  on  streams  above  ebb  and  flow  of 
tide-water  has  title  to  middle  of  the  stream :  18  Ga.  539 ;  4/255.  Middle  of 
river  is  boundary  between  owners  on  non-navigable  rivers :  30  Ga.  355. 

Deed  giving  highway  as  boundary,  land  extends  to  center  of  road :  86  Ga.  1. 

§3059.    (2229.)   Navigable  streams.     A  navigable  stream  is  one  cap- $3879. 
able  of  bearing  upon  its  bosom,  either  for  the  whole  or  a  part  of  the 
year,  boats  loaded  with  freight  in  regular  course  of  trade.     The  mere 
rafting  of   timber,  or  transporting  wood  in  small  boats  does  not 
make  a  stream  navigable. 

Tributary  to  Savannah  river,  seventy-five  to  two  hundred  feet  wide  and 
fourteen  feet  deep  directly  beneath  bridge,  with  three  and  one-half  foot  tide, 
affording  free  passage  for  water-craft,  navigable.  Obstructing  same,  nuisance 
abatable  by  any  one :  73  Ga.  306. 
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$3878.  §3060.   (2230.)    Owner  of  adjacent  lands.     The  rights  of  the  owner 

of   lands  adjacent  to  navigable  streams,  extend  to  low-water  mark 
in  the  bed  of  the  stream. 

^4764?3057?'  §3061.  (2231.)  Power  of  owner  of  streams.  The  owner  of  a  stream 
not  navigable  is  entitled  to  the  same  exclusive  possession  thereof  as 
he  has  of  any  other  part  of  his  land;  and  the  legislature  has  no 
power  to  compel  or  interfere  with  him  in  its  lawful  use,  for  the 
benefit  of  those  above  or  below  him  on  the  stream,  except  to  re- 
strain nuisances. 

Reasonable  detention  allowed  to  the  owner  of  a  mill:  41  Ga.  162-170.  Right 
to  flow  of  water  by  mill-dam :  53  Ga.  245.  Action  for  damages  for :  59  Ga. 
286-291.     See  66  Ga.  72. 

Grant  of  dam  privileges  with  stipulation  against  injury  to  spring,  impliedly 
include  not  only  artificial  state  of  spring  at  date  of  grant,  but  natural  state 
also :  81  Ga.  633. 

Removal,  by  upper  owner,  of  rock  from  bed  of  stream,  causing  overflow  on 
lower  tract,  actionable;  though  no  damage  where  stream  enters  lower  tract, 
but  only  farther  down :  81  Ga.  637. 

ACobb,926,  §3062.  (2232.)  Levees  and  ditches.  All  persons  owning,  or  who 
4^3 J855"6,  may  hereafter  own,  lands  on  any  watercourses  in  this  State,  are 
$§372,655.  authorized  and  empowered  to  ditch  and  embank  their  lands,  so  as  to 
protect  the  same  from  freshets  and  overflows  in  said  watercourses; 
Provided  always,  that  the  said  ditching  and  embanking  does  not 
divert  said  watercourse  from  its  ordinary  channel,  but  nothing  shall 
be  so  construed  as  to  prevent  the  owners  of  land  from  diverting  un- 
navigable  watercourses  through  their  own  lands. 

Applicable  to  municipalities :  69  Ga.  542. 

Where  railroad  company  buying  land  having  thereon  part  of  levee  on  river, 
bound  to  repair  same  for  protection  of  adjacent  owners:  75  Ga.  193. 

Railroad  building  embankment  on  which  to  lay  its  track  along  river  margin, 
liable  for  overflow  on  opposite  side ;  this  whole  section  is  not  alterative  but  de- 
claratory of  the  common  law:  87  Ga.  246 ;  citing  80  Ga.  118 ;  75/192. 

A  dam  controversy :  87  Ga.  537. 
$$634,616.  §3063.  (2233.)  Bridge  or  ferry  right.  The  right  to  construct  a 
bridge  or  establish  a  ferry  for  private  use  across  a  watercourse 
within  or  adjoining  lands,  is  appurtenant  to  the  ownership  of  the 
land;  but  the  right  to  establish  and  keep  a  public  bridge  or  ferry  is 
a  franchise  to  be  granted  by  the  State.  Where  such  a  grant  inter- 
feres with  the  owner's  right  of  exclusive  possession,  just  compensa- 
tion to  him  must  be  first  made. 

As  to  a  grant  believed  to  be  an  exclusive  one  of  bridge  and  ferry  rights:  56 
Ga.  73.    Construed  in  connection  with  section  662  of  the  Code :  47  Ga.  282. 

Effect  hereof  upon  one  who  erected  toll-bridge  under  section  616 :  74  Ga.  342. 

Private  parties  have  no  right  to  charge  toll  on  bridge  over  which  public  road 
passes,  although  bridge  owned  by  them:  76  Ga.  644. 
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§3064.   (2234.)  Franchise,  when  exclusive.     No  franchise  granted  by  ^2^4' 
this  State  shall  be  held  to  be  exclusive,  unless  plainly  and  expressly  ^,5W0» 
so  declared  to  be  in  the  grant. 

Strictly  construed,  and  doubts  operate  in  favor  of  the  public:  9  Ga.  213. 
Grants  supposed  to  be  exclusive:  56  Ga.  73. 

§3065.  (2235.)  Private  ways.  The  right  of  private  way  over  an- ^f '537^92, 
other's  land  may  arise  from  express  grant;  or  from  prescription  by  3046- 
seven  years  uninterrupted  use  through  improved  lands,  or  twenty 
years  use  over  wild  lands;  or  by  implication  of  law  when  such  right 
is  necessary  to  the  enjoyment  of  lands  granted  by  the  same  owner; 
or  by  compulsory  purchase  and  sale  through  the  ordinary,  in  the 
manner  prescribed  by  this  Code. 

Seven  years  uninterrupted  use  giving  prescriptive  right  as  to  repairs:  53 
Ga.  233,  234. 

See  notes  to  sections  in  margin. 

§3066.  Necessity  ceasing,  way  ceases.     Where  a  way  of  necessity  is82Ga-770- 
appurtenant  to  land  and  the  owner  thereof  purchases  other   land 
and  makes,  or  can  make,  a  way  of  access  to  a  highway  over  his  own 
land,  the  way  of  necessity  ceases. 

§3067.  (2236.)  Charges  on  land.  Annuities,  or  legacies,  or  debts 
charged  upon  lands  by  testaments,  attach  thereto  and  follow  the 
lands  in  the  hands  of  all  persons. 

Profits  to  be  used  for  support  and  education  of  grandchildren :  21  Ga.  200. 
Where  the  son  received  the  property  under  the  will  subject  to  the  charge :  12 
Ga.  192.  Where  land  remained  charged  with  legacies  in  purchaser's  hands : 
28  Ga.  327.     A  charge  in  will  on  estate  for  support  of  widow:  45  Ga.  631. 

Where  property  was  devised  to  one,  charged  with  payment  of  certain 
amounts  to  his  brothers:  69  Ga.  793. 

§3068.  Forfeiture  or  abandonment  of  easement.     An  easement  may  51Ga-578- 
be  lost  by  abandonment,  or  forfeited  by  non-user,  if  the  abandon- 
ment or  non-user  continue  for  a  term  sufficient  to  raise  the  pre- 
sumption of  release  or  abandonment. 

§3069.  Parol  license,  when  not  revocable.     A  parol  license  is  prima- gf  Ga'247 
rily  revocable  at  any  time,  if  its  revocation  does  no  harm  to  thej^f^g74- 
person  to  whom  it  has  been  granted;  but  is  not  revocable  when  the69Ga-115- 
licensee  has  executed  it  and  in  so  doing  has  incurred  expense.     In 
such  case  it  becomes  an  easement  running  with  the  land. 

General  Note  on  Real  Property. — Boundaries,  conventional  boundaries 
established  by  survey  and  division :  82  Ga.  114.  Failure  for  forty  years  by 
county  authorities,  etc.,  to  recognize  legislative  change  in  county  boundary, 
cannot   affect  right  to  recognize  true  boundary,  assess  taxes,  etc. :  92  Ga.  549. 

Damages,  house  and  lot  on  street  through  which  railroad  seeks  right  of 
way,  has  no  separate  value  from  easement  of  right  of  access  thereto.  How- 
ever, damage  to  tradesman's  business  from  closing  public  alley  he  abuts  on, 
not  diminished  by  enhanced  value  of  property  on  which  his  store  stands: 
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90  Ga.  66.  Where  erection  of  city's  water-works  increased  flow  of  surface- 
water  on  lot  below,  city  liable :  94  Ga.  30. 

Easements  and  servitudes,  notice  of  claim  of  alley  by  deed  describing  lot  as 
bounded  by  alley,  extends  only  to  end  of  lot.  Purchaser  without  notice  not 
enjoined  from  closing  alley:  74  Ga.  151. 

Title,  boundary  established  by  survey,  relation  of  landlord  and  tenant,  and 
disclaimer,  effect  on  title:  82  Ga.  114. 


CHAPTER  2. 

OF  PERSONALTY. 


APct571883,  §3070.  (2237.)  What  is.  Personalty,  or  personal  estate,  includes 
mko'mi  a^  such  property  as  is  movable  in  its  nature;  in  fact,  everything 
having  value  inherent  in  itself,  or  the  representative  of  value,  and 
not  included  in  the  definition  of  realty.  Stocks  representing  shares 
in  an  incorporated  company  holding  lands,  or  a  franchise  in  or  over 
lands,  are  personalty. 

A  promissory  note  is  personal  property :  18  Ga.  237.  Where  the  article  can 
be  removed  without  injury  to  the  freehold  or  the  article,  it  is  a  chattel:  25 
Ga.  331-336.  Counters  and  drawers  in  drug-store  are  fixtures:  39,  Ga.  471. 
Railroad  stock  is  personal  assets :  40  Ga.  408,  409 ;  53/514-532.     See  67  Ga.  506. 

Section  cited :  71  Ga.  290. 

Personalty  governed  by  law  of  owner's  domicile:  71  Ga.  231. 

Bequest  of  "personal  effects"  here  meant  articles  deriving  value  from  asso- 
ciation and  personal  use :  75  Ga.  124. 

$8888.  §3071.   (2238.)  Possession.     Personalty  in  possession  is  where  the 

right  of  property  is  accompanied  by  immediate  possession,  actual  or 
constructive. 

Possession  as  shedding  light  on  title  to  personal  property :  30  Ga.  682 ; 
25/28-31. 

Chose  in  possession,  defined :  72  Ga.  51. 

Possession  of  personalty  is  title  thereto :  76  Ga.  299. 

$3076.  §3072.   (2239.)    Chose  in  action.     Personalty  to  which  the  owner 

has  a  right  of  possession  in  future,  or  a  right  of  immediate  posses- 
sion, wrongfully  withheld,  is  termed  by  the  law  a  chose  in  action. 

Not  liable  to  be  seized  and  sold  under  execution :  6  Ga.  550. 
Chose  in  action  defined  ;  right  to  distributive  share  in  land   converted  by 
administrator  into  money,  is:  72  Ga.  51. 

§3073.  (2240.)  Property  in  wild  animals,  etc.  Property  may  exist 
in  all  animals,  birds  and  fishes.  To  constitute  property  in  those 
which  are  wild  by  nature,  as  distinguished  from  domestic  animals, 
one  must  have  them  within  his  actual  possession,  custody  or  con- 
trol; this  he  may  obtain  either  by  taming  or  domesticating  them,  or 
by  confining  them  within  restricted  limits,  or  by  killing  or  captur- 
ing them. 
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Possessory  warrant  lies  for  canary  bird  escaped  from  cage  and  captured  by 
another :  69  Ga.  447. 

Dog  not  property  except  in  qualified  sense:  75  Ga.  444;  93/112,  709. 

§3074.  (2241.)  Deposit  and  increase  on  land.  Any  deposit  made^3091- 
by  wild  animals  on  realty  belongs  to  the  owner;  thus  honey 
deposited  by  bees  in  a  tree  belongs  to  the  owner  of  the  tree,  though 
the  bees  may  be  hived  by  another;  so  the  eggs  and  young  of  birds  or 
the  increase  of  animals,  so  long  as  they  remain  unable  to  leave  the 
land,  belong  to  the  owner. 

§3075.    (2242.)  Increase  follows  mother.     The  increase  of  all  ani-^3091- 
mals  follow  the  condition  of  the  mother  and  belong  to  the  owner  of 
the  mother  at  the  time  of  birth. 

,     §3076.    (2243.)   Rights  and  remedies.     For  every  violation  of  a  con- W^jm 
tract  express  or  implied,  and  for  every  injury  done  by  another  to 
person  or  property,  the  law  gives  a  right  to  recover,   and  a  remedy 
to  enforce  it.     Such  a  right  is  a  chose  in  action,  and  such  a  remedy  is 
an  action  or  suit  at  law. 

Cited :  49  Ga.  466 ;  59/288 ;  71/686.  Cited  and  defined :  66  Ga.  731.  Section 
applied :  74  Ga.  289. 

Action  against  county  for  damage  to  property,  in  building  bridge,  maintain- 
able :  85  Ga.  420. 

Eight  and  invasion  sole  requisites :  87  Ga.  537. 

§3077.  (2244.)  Assignment  of  choses  in  action.  All  choses  in  a°tion  ^822,3072, 
arising  upon  contract  may  be  assigned  so  as  to  vest  the  title  in  5353- 
the  assignee,  but  he  takes  it,  except  negotiable  securities,  subject  to  Ca*"*^-* 
the  equities  existing  between  the  assignor  and  debtor  at  the  time  of 
the  assignment,  and  until  notice  of  the  assignment  is  given  to  the 
person  liable. 

A  bare  right  to  file  a  bill  or  maintain  a  suit  is  not  assignable:  12  Ga.  61. 
Assignment  of  chance  in  land  lottery  :  19  Ga.  557.  Assignment  of  a  lease :  21 
Ga.  183-186.  Assignee  of  non-negotiable  chose  in  action  takes  subject  to  all 
equities  at  time  and  before  notice  of  assignment :  6  Ga.  119.  Payment  may  be 
pleaded  against  assignee  of  note  after  due,  secured  by  mortgage :  27  Ga.  347-350. 
Assignee  of  note  not  negotiable  takes  it  subject  to  equities:  29  Ga.  219.  Ac- 
count assigned  subject  to  equities :  55  Ga.  403-405.  Contract  for  payment  of 
specifics  is  assignable :  44  Ga.  636.  Assignment  of  chose  in  action  must  be  in 
writing:  63  Ga.  681,  682;  64/613.  Section  cited:  52  Ga.  503;  57/401;  58/63. 
Where  the  title  to  the  paper  passed  by  assignment:  59  Ga.  566.  Indorsee  of 
non-negotiable  paper  before  due  takes  subject  to  equities:  56  Ga.  203-207,  671. 

Where  one  transferred^,  fas.  without  recourse,  in  payment  of  a  debt,  he  was 
not  liable  ex  contractu  for  failure  to  collect :  69  Ga.  365. 

Assignee  of  mortgage  takes  subject  to  equities  ;  assignment  of  mortgage  to 
mortgagor  extinguishes  it:  71  Ga.  363. 

Plea  of  set-off  to  negotiable  note,  demurrable,  not  alleging  notice  to  assignee : 
71  Ga.  557. 

A  contest  between  creditors  over  sufficiency  of  assignment  of  corporate 
stock :  73  Ga.  337. 


§§  3078, 3079  FIFTH  TITLE  —CHAPTER  2.  512 

Of  personalty. 

Assignment  of  note  carries  mortgage  or  other  security  with  it:  74  Ga.  Ill ; 
but  this  may  be  varied  by  special  agreement :  32  Ga.  228 ;  38/452. 

Bond  for  titles  to  obligee,  "his  heirs,  executors  and  administrators,"  as- 
signable without  addition  of  the  word  "assigns"  :  80  Ga.  74. 

As  to  whether  partnership  account  falling  to  one  partner  in  division  of  assets, 
is  collectible  by  him  at  law  without  written  assignment :  81  Ga.  266.  Assign- 
ment distinguished  from  sale:  82  Ga.  1. 

Situs  of  debt  follows  creditor ;  law  of  his  domicile  prevails  where  he  and 
debtor  reside  in  different  States :  82  Ga.  142. 

Assignment  of  chose  in  action  not  against  public  policy,  though  suit  contem- 
plated :  84  Ga.  380. 

Trover  lies  in  favor  of  transferee  of  cotton  receipt,  against  giver  thereof, 
though  transferred  to  secure  usurious  debt:  84  Ga.  746. 

Assignee,  by  writing,  of  non-negotiable  promissory  note,  may  sue  maker  in 
his  own  name :  93  Ga.  443. 

Choses  in  action  were  not  assignable  at  common  law,  except  negotiable  secu- 
rities :  90  Ga.  342,  343. 

In  Tennessee,  assignment  of  chose  in  action  need  not  be  in  writing ;  aliter 
under  this  section  :  87  Ga.  438. 

Legal  preference  may  be  created  by  assigning  accounts  so  as  to  vest  title  in 
assignee :  94  Ga.  751 ;  overruling  94  Ga.  61. 

No  proof  necessary  of  written  transfer  admitted  in  adversary's  pleadings : 

90  Ga.  510. 

Suit  on  account  by  firm  dissolved  since  account  was  made,  not  nonsuited 
because  one  partner  has  assigned  his  interest  to  other,  since  debtor  secure  of 
all  his  defenses :  94  Ga.  663. 

Foreclosure  by  transferee  of  mortgage  where  transfer  not  in  writing,  should 
be  in  mortgagee's  name  for  transferee's  use :  90  Ga.  517. 

A  lumber  company's  credit  check  issued  to  laborerfor  his  wages,  assignable  : 
94  Ga.  539. 

Six  months  written  option  on  lot  of  land,  reciting  receipt  of  valuable  con- 
sideration and  signed  by  owner  of  lot,  was  assignable :  94  Ga.  554. 

93Ga!484;       §3078.  Assignment  of  fund.     A  fund  may  be  assigned  in  writing; 

$2693(8).     ^.jie  wrjtten  acceptance  of   a  draft  will  be  treated  as  an  assignment 

pro  tanto  of  funds  of  the  drawer  in  the  hands  of  the  acceptor. 

Where  drawer  discounted  draft  and  duly  checked  out  proceeds,  and  he 
wrote  advising  drawee  of  facts,  claim  was  assigned  and  was  not  garnishable  as 
drawee's  ;  assignment  even  of  equitable  title  defeats  garnishment :  87  Ga.  435  ; 
citing  84  Ga.  731;  9/510. 

Equitable  assignment  to  bank  of  proceeds  of  goods  shipped  by  consignor: 

91  Ga.  307,  308. 

Bona  fide  assignee  for  value  before  due  of  accepted  draft,  payable  to  order, 
takes  free  from  equities  between  original  parties;  although  assignment  on 
separate  paper  and  assignee  sued  in  name  of  payee  for  his  use :  69  Ga.  627. 

87  Ga.  388.  §3079.  What  not  assignable.  A  right  of  action  is  not  assignable  if  it 
does  not  involve,  directly  or  indirectly,  a  right  of  property;  hence  a 
right  of  action  for  personal  torts  or  for  injuries  arising  from  fraud 
to  the  assignor  cannot  be  assigned. 

Choses  in  action  founded  on  tort,  not  assignable :  80  Ga.  599 ;  69/365. 
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Of  personalty. 

Genebal  Note. — Real  property  owned  by  a  partnership  treated  as  personalty 
inequity:  15  Ga.  445.  Possession  of  personal  property  is  prima  facie  evidence 
of  title:  25  Ga.  28.  Title  to  personal  property  passes  by  delivery,  but  not  by 
promise  to  deliver :  46  Ga.  402.  Holder  of  an  insurance  policy  may  assign  it  to 
a  debtor:  53  Ga.  359-363.  Assignment  of  note  carries  the  mortgage  to  secure 
it :  50  Ga.  118, 119.  Mortgage  given  on  personalty  after  its  sale  prevailing  as 
against  the  purchaser:  29  Ga.  743.  Possession  of  personal  property  after  sale, 
evidence  of  fraud :  2  Ga.  1-12. 


|§  3080, 3081  SIXTH  TITLE.— CHAPTER  1 .  514 


Estates  and  rights  attached  thereto;  of  absolute  estates  or  in  fee  simple. 


SIXTH  TITLE. 

Estates  and  Rights  Attached  Thereto. 


CHAPTER  1. 

OF  ABSOLUTE  ESTATES  OR  IN  FEE  SIMPLE. 

§3080.  (2245.)  What  is.  Estate  is  the  quantity  of  interest  which 
an  owner  has  in  property.  In  this  State  it  is  applicable  equally  to 
realty  and  personalty.  Any  estate  may  be  created  in  the  latter  that 
can  be  created  in  the  former,  and  the  rules  of  construction  as  to 
both  shall  be  the  same.  The  provisions  of  this  Code,  under  this 
title,  when  not  restricted  to  one,  apply  to  both. 

"Estate"  means  quantity  of  interest  in  property  ;  "property"  includes  both 
realty  and  personalty :  82  Ga.  694.  Power  of  appointment  not  an  estate  ;  has 
none  of  the  elements  of  an  estate :  83  Ga.  707.     Cited  :  66  Ga.  711. 

B388?77,  §^081.  (2246.)  Fee  simple.  An  absolute  or  fee  simple  estate  is 
one  in  which  the  owner  is  entitled  to  the  entire  property,  with  uncon- 
ditional power  of  disposition  during  his  life,  and  descending  to  his 
heirs  and  legal  representatives  upon  his  death  intestate.  Realty 
descends  directly  to  the  heirs,  subject  to  be  administered  by  the 
legal  representative,  if  there  be  one,  for  the  payment  of  debts  and 
the  purposes  of  distribution.  If  there  be  a  legal  representative,  the 
right  to  recover  it  is  in  him;  if  there  be  none,  the  heirs  may  sue  in 
their  own  name. 

Cited:  66  Ga.  711. 

A  deed  to  trustees  fur  a  married  woman  vesting  absolute  estate  in  her:  13 
Ga.  516.  Word  "heirs"  not  necessary,  but  must  be  words  limiting  to  carry  less 
estate  than  fee:  15  Ga.  457;  41/554.  Words  in  will  vesting  a  fee  simple,  sub- 
ject to  executory  devise  and  a  bequest :  16  Ga.  545.  Devisees  and  legatees 
under  a  will  taking  an  absolute  estate  in  the  capital  of  the  estate:  19  Ga.  238. 
Where  absolute  estate  vested  in  first  taker  by  a  will :  21  Ga.  377-386 ;  24/424. 
Title  to  negroes  vested  absolutely  in  a  party  by  nuncupative  will:  28  Ga.  541. 
Absolute  estate  limited  by  subsequent  clause  in  a  will:  30  Ga.  453.  Son  took 
an  absolute  estate  by  a  codicil,  intent  to  give  less  must  clearly  appear:  41  Ga. 
554.  What  is  a  fee  simple  estate:  36  Ga.  103.  Section  referred  to:  56  Ga.  445, 
IK!.  Presumption  that  the  realty  goes  where  the  law  casts  it:  61  Ga.  462. 
Where  the  daughter  took  under  the  will  an  absolute  estate :  33  Ga.  Sup.  72. 
Where  the  absolute  estate  under  will  descended  to  the  heirs  at  law,  and  did  not 
go  to  surviving  brothers:  33  Ga.  Sup.  172.  Where  whole  fee  passed  out  of 
testator  at  death,  and  no  reversionary  interest  descended  to  heirs:  57  Ga.  569. 
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Title  to  land  willed  in  executor ;  distributees,  etc.,  could  not  sue  to  recover 
same;  distributees  took  as  purchasers,  not  by  descent,  and  subject  to  testa- 
tor's debts,  etc. :  69  Ga.  314. 

Heirs  and  creditors  may  sue  for  land  when  administrator  is  in  collusion  with 
defendant :  70  Ga.  328 ;  heirs  may  sue  when  no  representative :  70  Ga.  604. 

Realty  descends  to  heirs,  and  administrator  should  not  sell  it  unless  neces- 
sary to  pay  debts  or  for  distribution ;  heirs  may  enjoin  administrator  from 
selling,  on  a  bill  for  account  and  distribution  :  72  Ga.  150. 

Deceased  borrower's  sole  heir  at  law  paying  usurious  debt  secured  by  realty, 
can  recover  usury  ;  right  of  action  is  in  heirs,  not  in  administrator:  78  Ga.  635. 

No  administrator,  heirs  took  possession  and  made  crop ;  held,  crop  was 
theirs,  subject  to  rent,  not  assets  of  estate  subject  to  its  debts:  82 Ga.  46; 
citing  80  Ga.  260. 

Where  right  to  recover  is  in  legal  representatives,  yet  when  plaintiff  died 
pending  suit,  and  heirs  made  parties  by  order  not  appealed  from,  latter  could 
recover  if  former  could :  94  Ga.  540. 

Administrator  being  in  possession  of  land  could  maintain  action  to  eject  in- 
truder, notwithstanding  he  had  had  land  partitioned  among  heirs :  94  Ga.  656. 

Owner  dying  intestate,  right  to  possession  ordinarily  descends  with  land, 
subject  to  administration,  etc. ;  aliter,  where  right  to  possession  is  in  de- 
ceased's tenant;  rents  due  are  personalty  and  go  to  administrator:  94  Ga.579. 

If  no  debts,  and  administrator  rents  out  land,  rent  not  needed  for  expense 
of  administration  belongs  to  heir  or  his  vendee,  though  legal  right  to  collect 
in  administrator :  94  Ga.  579. 

Action  for  lands  and  to  set  aside  deed,  properly  brought  against  heirs  of  de- 
ceased grantee  instead  of  his  administrator :  95  Ga.  44. 

§3082.  (2247.)  May  be  in  abeyance.  An-  absolute  estate  may  be 
created  to  commence  in  future,  and  the  fee  may  be  in  abeyance  with- 
out detriment  to  the  rights  of  subsequent  remainders.  A  fee  may 
be  limited  upon  a  fee,  either  by  deed  or  will,  where  the  plain  inten- 
tion of  the  grantor  or  testator  requires  it,  and  no  other  rule  of  law 
is  violated  thereby. 

Deed  here  construed  to  convey  a  base  or  qualified  fee :  85  Ga.  552. 

§3083.  (2248.)  Whativords  create.  The  word  "heirs,"  or  its  equiv- $gg2' 3323' 
alent,  is  not  necessary  to  create  an  absolute  estate;  but  every  con-  Acobbfi69. 
veyance,  properly  executed,  shall  be  construed  to  convey  the  fee, 
unless  a  less  estate  is  mentioned  and  limited  in  such  conveyance.  If 
a  less  estate  is  expressly  limited,  the  courts  shall  not,  by  construc- 
tion, increase  such  estate  into  a  fee,  but  disregarding  all  technical 
rules,  shall  give  effect  to  the  intention  of  the  maker  of  the  instru- 
ment, as  far  as  the  same  is  lawful,  if  the  same  can  be  gathered  from 
its  contents;  and  if  not,  in  such  case  the  court  may  hear  parol  evi- 
dence to  prove  the  intention. 

Word  "heirs"  not  necessary  to  convey  fee,  under  Act  of  1821:  15  Ga.  457. 
Fee  vested  by  words  in  will, subject  to  executory  devise  and  bequest:  16  Ga. 
545.  Words  importing  an  estate  tail,  and  an  absolute  fee  vested  under  Act  of 
1821 :  17  Ga.  280.     Grant  to  orphans  will  pass  title  to  an  orphan  :  23  Ga.  382, 
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383.  Where  word  "children"  was  synonymous  with  word  "heirs"  :  15  Ga.  124. 
Sffect  on  trust  estate  of  Act  of  1821,  making  every  estate  one  in  fee  unless 
less  expressed :  29  Ga.  651.  Under  Act  of  1821,  deed  conveys  fee  unless  con- 
trary appears :  32  Ga.  453.  Words  of  a  will  not  reducing  absolute  estate  to 
life-estate :  41  Ga.  554.  Where  the  surviving  child  took  a  vested  fee  in  the 
land,  descendable  to  heirs  and  subject  to  debts :  46  Ga.  252.  Heirs  construed 
to  mean  children:  56  Ga.  10, 11.  Did  the  verdict  of  the  jury  vest  permanent 
alimony?  36  Ga.  319.  Section  referred  to :  54  Ga.  285,  286.  Absolute  estate 
taken  under  a  will,  no  less  estate  mentioned :  62  Ga.  256,  257. 

Will  construed  not  to  create  estate  tail  in  daughters,  but  fee  simple  es- 
tate defeasible  on  dying  without  children :  68  Ga.  370. 

Parol  admitted  to  explain  an  easement  granted  by  deed :  70  Ga.  87. 

Parol  not  admitted  to  create  an  ambiguity  for  the  purpose  of  explaining  it : 
70  Ga.  153. 

Life-estate  expressly  limited,  and  no  one  in  esse  to  take  remainder,  reverts 
to  estate  of  testator  and  not  liable  to  debts  of  life-tenant :  71  Ga.  753. 

Words  "my own  right  heirs,"  ambiguous:  73  Ga.  506. 

Parol  evidence  that  testator  lived  in  Pennsylvania  when  will  executed,  and 
had  realty  and  personalty  there,  and  that  under  Pennsylvania  law  full-brother 
inherited  to  the  exclusion  of  half-brother,  competent :  73  Ga.  506. 

Deed  here  construed  to  convey  fee  to  wife  and  children, and  husband  in- 
herited his  share  of  wife's  interest:  75  Ga.  169. 

Parol  proof  of  intention  to  except  known  defects  from  general  warranty  in 
deed,  not  allowed :  75  Ga.  407. 

Devise  to  daughter,  with  limitation  over,  upon  her  death  without  issue, 
etc.,  construed  to  create  life-estate  in  her,  with  remainder  to  children:  75 
Ga.  540. 

Confused  will,  construed  to  convey  absolute  estate  here :  77  Ga.  794. 

Bequest  of  $1,000  was  absolute,  in  absence  of  express  limitation  :  78  Ga.  622. 

Deed  to  married  woman  and  the  heirs  of  her  body  conveyed  fee  simple  to 
her :  79  Ga.  790. 

Devise  to  one  and  her  "bodily  heirs"  conveys  fee  simple  to  devisee:  80 
Ga.  134. 

Eecital  in  quitclaim  deed  of  possession  and  seizin,  not  construed  into  cov- 
enant of  warranty,  intention  merely  to  quitclaim  being  clear  and  no  fraud 
appearing.  Specific  conveyance  of  grantor's  interest  not  enlarged  by  general 
covenant :   88  Ga.  675, 679, 681. 

Word  "successors"  in  deed  construed  as  equivalent  of  "heirs"  :  92  Ga.  262. 

Word  "heirs"  unnecessary  in  order  to  pass  fee  simple  title:  92  Ga.  262. 

Applied  to  estate  in  an  easement :  93  Ga.  479. 

§3084.  (2249.)  Technical  words.  Limitations  over  to  "heirs," 
"heirs  of  the  body,"  "lineal  heirs,"  "lawful  heirs,"  "issue,"  or 
words  of  similar  import,  shall  be  held  to  mean  "children,"  whether 
the  parents  be  alive  or  dead;  and  under  such  words,  children  and 
the  descendants  of  deceased  children,  by  representation,  in  being  at 
the  time  of  the  vesting  of  the  estate,  shall  take. 

See  general  note  following  section  3278,  catchword  "Construction." 

See  notes  to  section  3324. 

Heirs,  synonymous  with  issue  or  heirs  of  the  body,  in  a  will :  3  Ga.  551.  Sur- 
viving children  taking  vested  remainder  under  will :  4  Ga.  377,  461.  Where 
children  used  as  synonymous  with  heirs:  15  Ga.  124.   Devise  to  "A.'s  children, 


517  SIXTH  TITLE.— CHAPTER  1.  §8085 


Estates  and  rights  attached  thereto;  of  absolute  estates  or  in  fee  simple. 


their  heirs  and  assigns  forever"  vests  title  in  living  children  :  15  Ga.  203.  Liv-- 
ing  children :  23  Ga.  536.  Grandchildren  do  not  take  under  bequest  to  chil- 
dren :  25  Ga.  549.  Ordinarily  children  only  embrace  first  generation  of  off- 
spring :  30  Ga.  167.  Where  only  children  at  death  of  testator  referred  to :  30 
Ga.  976.  What  is  not  an  estate  tail  and  limitation  over,  valid :  30  Ga.  638. 
"Heirs  of  her  body  forever,"  construed  words  of  limitation  and  not  of  pur- 
chase: 1  Ga.  97-106.  "Heirs  from  her  body,"  words  of  purchase  and  not  of 
limitation :  8  Ga.  385.  Where  parties  took  as  purchasers  and  not  as  heirs :  4 
Ga.  52-61.  Life-estate  by  will  to  daughters,  and  at  their  death  to  their  chil- 
dren :  7  Ga.  78.  Where  the  limitation  created  a  vested  remainder  in  children 
at  her  death :  7  Ga.  538.  Heirs  construed  to  mean  children :  56  Ga.  10,  11. 
Where  heirs  meant  heirs  of  the  wife  only:  58  Ga.  15.  What  trusts  within 
rule  in  Shelley's  case :  58  Ga.  15. 

Under  law  prior  to  Code,  rule  in  Shelley's  case  did  not  apply  unless  estate 
limited  to  heirs,  general  or  special,  of  some  person  to  whom  preceding  free- 
hold estate  granted:  90  Ga.  411. 

Grandchildren  here  took  per  capita  and  not  per  stirpes:  72  Ga.  825,  850. 

"Bodily  heirs"  meant  children:  73  Ga.  215. 

Where  "heirs"  meant  children,  not  husband:  87  Ga.  239. 

Where  words  "lawful  issue"  were  words  of  purchase,  and  not  of  limitation : 
74  Ga.  135. 

By  bequest  to  children  of  testator,  child  of  daughter  who  died  before  exe- 
cution of  will,  excluded :  75  Ga.  189. 

Rule  hereof  stated :  80  Ga.  134. 

Deed  to  married  woman  and  the  "heirs  of  her  body"  conveyed  fee  simple 
to  her:  79  Ga.  790.     So  also  devise  to  one  and  her  "bodily  heirs"  :  80  Ga.  134. 

§3085.  (2250.)  Estates  tail.  Estates  tail  are  prohibited  and  abol-  ^5%. 
ished  in  this  State.  Gifts  or  grants  to  one,  and  the  heirs  of  his  body,  ^^{fiew 
or  his  heirs  male  or  heirs  female,  or  his  heirs  by  a  particular  person, 
or  his  children,  or  his  issue,  convey  an  absolute  fee.  Estates  tail 
being  illegal,  the  law  will  never  presume  or  imply  such  an  estate. 
Limitations  which,  by  the  English  rules  of  construction,  would  cre- 
ate an  estate  tail  by  implication  in  this  State,  shall  give  a  life-estate 
to  the  first  taker,  with  remainder  over  in  fee  to  his  children  and  their 
descendants,  as  above  provided;  and  if  none  are  living  at  the  time  of 
his  death,  remainder  over  in  fee  to  the  beneficiaries  intended  by  the 
maker  of  the  instrument. 

"Heirs  of  her  body  forever"  held  to  be  words  of  limitation  and  not  pur- 
chase :  1  Ga.  97-106.  Adopting  rule  in  Shelley's  case :  2  Ga.  116-123.  Case  of  a 
marriage  settlement  with  limitations  over:  3  Ga.  345-351.  Where  descendants 
took  as  purchasers  and  not  as  heirs:  4  Ga.  52-61.  By  will  each  daughter  had 
a  life-estate,  remainder  for  their  children  :  7  Ga.  76.  By  deed,  a  life-estate  to 
husband,  remainder  to  his  children  :  7  Ga.  538.  Where  no  estate  tail  created, 
but  life-estate  to  daughters,  etc. :  8  Ga.  147 ;  12/357.  Definition  of  rule  in  Shel- 
ley's case,  where  children  synonymous  with  heirs :  15  Ga.  123,  124.  Words  in 
a  will  vesting  a  fee  in  one  subject  to  a  devise  and  bequest :  16  Ga.  545.  Words 
in  a  will  importing  estate  tail,  under  Act  of  1821,  absolute  fee  vested:  17  Ga. 
280;  20/699.     Same  rule  to  personal  property:  24  Ga.  426;  28/378;  23/129-131; 
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28/541 ;  20/804 ;  21/377.  The  word  issue  used  in  a  will :  18  Ga.  545-550.  Where 
the  words  of  a  will  did  not  create  an  estate  tail :  58  Ga.  259 ;  33/341-343 ;  23/395 ; 
30/615-638-707.  Meaning  of  "in  case  of  no  heir":  21  Ga.  265.  An  estate  tail 
in  negroes  enlarged  by  laws  of  Virginia  into  fee  simple:  29  Ga.  736.  Heirs  of 
the  body  not  creating  estate  tail,  but  words  of  purchase:  30  Ga.  224,225. 
"Lineal  heirs"  survivors :  30  Ga.  496-499.  Where  limitation  was  good,  and  not 
obnoxious  to  rule  against  perpetuities:  31  Ga.  730-734.  Where  no  estate  tail, 
the  woman  and  children  took  under  the  will  a  joint  estate :  35  Ga.  40-43.  Con- 
veyance within  rule  in  Shelley's  case :  58  Ga.  15-23.  Where  no  estate  tail  was 
created,  but  life-estate  with  remainder  over:  61  Ga.  77.  Estate  for  life  in  wife 
with  contingent  remainder:  55  Ga.  69-71.  ► 

Will  construed  not  to  create  estate  tail  in  daughters,  but  fee  simple  estate 
defeasible  on  dying  without  children :  68  Ga.  370. 

Devise  to  unmarried  daughters  "and  their  children  after  them,"  there  being 
no  children  in  esse,  created  estate  tail,  giving  first  taker  fee  simple :  69  Ga.  485. 

A  grant  "to  my  niece's  daughter  and  the  heirs  of  her  body  at  my  decease, 
forever,"  vested  absolute  estate  in  niece's  daughter:  69  Ga.  617. 

Will  here  created  a  life-estate  with  remainder  over,  and  not  an  estate  tail : 
70  Ga.  572. 

Not  an  estate  tail  here :  71  Ga.  753. 

A  will  which  did  not  attempt  to  create  an  estate  tail,  but  made  testator's 
daughter  life-tenant,  remainder  to  her  children  living  at  her  death :  73  Ga.  215. 

Where  the  will  did  not  create  an  estate  tail :  74  Ga.  135. 

Mother's  devise,  in  1854,  for  trustee  for  son,  land  to  be  sold  if  son  dies  child- 
less, and  proceeds  delivered  to  another  trustee  for  other  children,  vested  base 
fee  in  son,  determinable  on  his  dying  childless.  Such  other  children  were  to 
take  by  executory  devise,  riot  contingent  remainder.  No  remainder  by  impli- 
cation in  children  of  son :  81  Ga.  120. 

Conveyance  here  to  three  daughters,  one  of  whom  had  a  child,  others  none, 
passed  estate  in  common  to  mother  and  daughter,  sole  estate  in  fee  to  each  of 
others :  82  Ga.  608. 

Deed  to  married  woman  and  the  "heirs  of  her  body"  conveyed  fee  simple  to 
her :  79  Ga.  790. 

Devise  to  daughter  and  her  "bodily  heirs"  would  create  an  estate  in  perpe- 
tuity ;  but  under  the  Code  conveys  estate  in  fee  simple :  80  Ga.  134. 

Devise  here  would  create  estate  tail,  but  under  Act  of  1821  devisee  takes 
fee  simple:  80  Ga.  367. 

Conveyance  to  daughter  and  "lawful  heirs  of  her  body  begotten"  passed  ab- 
solute fee  to  daughter,  though  child  in  being  at  time  of  execution.  Section 
fully  construed :  80  Ga.  374. 

•  Devise  in  1847  to  daughter  "and  her  children,"  etc.,  conveyed  absolute  fee 
to  daughter,  she  having  no  children  at  time :  80  Ga.  391. 

Deed  conveying  land  to  A.,  as  trustee  for  B.  and  her  children,  she  having  no 
children  at  time,  children  subsequently  born  took  no  interest:  86  Ga.  709. 

Estate  expressly  limited  to  life-estate,  no  fee  of  any  kind  was  created:  89 
Ga.  196 ;  distinguishing  30  Ga.  638,  707 ;  81/120. 

Where,  in  1838,  gift  upon  trust  for  benefit  of  one  "and  the  heirs  of  his  body 
during  their  natural  lives"  conveyed  absolute  fee:  88  Ga.  251. 

Acts  1853-4,      83086.   (2251.)   Remote  limitations.     All  limitations  over  after  the 

p.  72.  °  x  ' 

death  of  the  first  taker,  upon  his  dying  without  heirs,  or  dying  with- 
out issue,  or  dying  without  leaving  heirs  or  issue,  or  on  failure  of 
issue,  or  other  and  equivalent  terms,  shall  be  construed  to  mean  a 
failure  of  heirs  or  issue  at  the  time  of  the  death  of  the  first  taker, 
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and  shall  convey  the  estate  in  the  manner  prescribed  in  the  pre- 
ceding section. 

What  limitations  too  remote :  51  Ga.  465.  Limitation  over  after  failure  of 
issue,  interpreted  according  to  Acts  of  1853-4:  25  Ga.  657.  The  devise  valid, 
object  of  the  law  in  doing  away  with  estates  tail :  30  Ga.  496-498.  A  void  lim- 
itation as  being  too  remote,  and  title  in  first  taker :  2  Ga.  116-123.  An  estate 
tail  is  converted  into  a  fee  simple :  3  Ga.  551 ;  8/147.  Courts  reluctant  to  con- 
strue disposition  of  personal  property  as  estate  tail:  4  Ga.  52.  Word  "heirs" 
intended  as  word  of  purchase  and  life-estate  given :  8  Ga.  385.  Where  there 
was  no  estate  tail,  express  or  implied:  12  Ga.  357.  But  parties  took  as  pur- 
chasers :  14  Ga.  548.  Where  the  limitation  over  was  not  too  remote :  15  Ga. 
123-142;  31/736.  Various  limitations  by  will:  16  Ga.  545;  17/280.  Issue, 
meaning  of,  construed:  18  Ga.  545.  A  void  limitation:  20  Ga.  804-821.  Where 
absolute  title  in  first  taker :  21  Ga.  377.  Where  words  of  entail  vested  title  in 
first  taker:  23 Ga.  129-132;  24/424;  28/541.  Where  the  limitation  over  of  an 
estate  was  valid,  there  being  no  estate  tail:  30  Ga.  638-707;  31/730. 

Words  which  imported  definite  failure  of  issue  at  death  of  daughters  clearly 
created  life-estate  ;  estate  tail  not  implied :  89  Ga.  196. 


CHAPTER  2. 

OF  ESTATES  FOR  LIFE. 

§3087.  (2252.)  What  is.  An  estate  for  life  may  be  either  for  the 
life  of  the  tenant,  or  of  some  other  person  or  persons. 

Where  an  estate  was  a  life-estate  and  not  estate  tail:  30  Ga.  615.  No  life- 
estate  interest  passes  to  administrator:  29  Ga.  347.  As  to  forfeiture  of  life- 
estate:  36  Ga.  199.  By  sale  of  the  fee:  55  Ga.  527.  Injunction  against  waste 
by  life-tenant:  36  Ga.  97.  Devise  of  a  plantation  to  wife  for  life,  where  she 
could  not  lease  it :  54  Ga.  340.  Life-estate  an  equitable  interest  that  was  not 
subject  to  levy  and  sale :  57  Ga.  212. 

Section  cited :  72  Ga.  703. 

Life-estate  subject  to  levy  and  sale :  84  Ga.  786. 


(2253.)  How  created.     An  estate  for  life  may  be  created  by  $$2944,8526. 
deed  or  will,  or  express  agreement  of  the  parties,  or  by  the  operation 
of  law;  it  cannot  be  created  in  such  property  as  is  destroyed  in  the 
use. 

See  notes  to  section  3100,  and  general  note  hereafter. 

Remainder  in  personalty,  reserving  a  life-estate :  6  Ga.  516 ;  17/234.  Where 
by  will  life-estate  created  in  each  daughter  to  their  separate  use :  7  Ga.  76 ; 
8/79;  29/545;  28/265;  24/621-623.  Life-estate  conveyed  by  will  or  deed,  with 
remainder  to  children :  33  Ga.  Sup.  129;  37/342;  40/342;  32/358;  7/538;  17/81; 
16/613;  8/147-385;  20/699.  Life-estate  conveyed  to  husband  by  marriage 
settlement:  13  Ga.  165.  Life-estate  executed  in  the  life-tenant  or  cestui  que 
trust:  14  Ga.  403.  Life-estate  to  widow  by  devise  and  on  her  death  it  went 
back  to  the  estate :  15  Ga.  148 ;  23/572.  Life-estate  not  enlarged  into  fee  by 
after-provisions  of  will :  23  Ga.  467-515.  Where  joint  estate  by  will  and  not 
life-estate:  29  Ga.  403.  A  life-estate  and  not  estate  tail  created  by  will:  30 
Ga.  615-730;  61/77.     No  life,  but  absolute  estate:  41  Ga.  554;  28/378  ;  33/Sup. 
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72.  Life-estate  created  by  will  in  grandchildren  for  their  joint  lives :  8  Ga.  79. 
Assent  to  the  life-estate  is  assent  to  the  devise  over:  29  Ga.  549.  Words 
"heirs  of  the  body"  did  not  create  estate  tail  in  life-tenant:  30  Ga.  224. 

May  be  created  in  money :  65  Ga.  274 ;  as  also  a  remainder  estate :  20/791 ; 
56/126;  53/611;  65/274. 

Will  created  no  life-estate  where  no  remainder  was  designated :  70  Ga.  667 ; 
life-estate  with  remainder  was  created  by  will  here :  70  Ga.  667,  806 ;  71/195 ; 
so  here,  and  not  an  estate  tail :  70  Ga.  572. 

Estate  here  held  to  be  quasi  tenancy  at  will :  72  Ga.  697. 

Will  here  created  life-estate  with  vested  remainder :  72  Ga.  850. 

Will  here  created  life-estate  in  testator's  children  with  remainder  to  grand- 
children :  68  Ga.  175. 

Deed  construed  to  create  estate  for  life  with  remainder  to  children :  75 
Ga.  134. 

Deed  which,  properly  construed,  conveyed  at  most  estate  for  life :  82  Ga.  637. 

Wife  had  life-estate  only  here :  84  Ga.  247. 

May  be  created  in  live  stock :  93  Ga.  678,  680. 

Life-estate  in  widow  created  by  will  here :  95  Ga.  618. 

"Devise  to  my  daughters  to  be  kept  for  them  and  their  children's  use,"  etc., 
mother  and  children  tenants  in  common :  95  Ga.  781. 

$$3108,3109.  §3089.  (2254.)  Estates  during  widowhood,  etc\  Estates  which  may 
extend  during  life,  but  must  terminate  at  death,  so  long  as  they 
exist  are  deemed  life-estates;  such  are  estates  during  widowhood. 

Limitation  of  an  estate  by  testator  to  his  wife  during  natural  life  or  widow- 
hood: '28  Ga.  262. 

S1'  778'  §3090-  (2255.)  Rights  and  liabilities  of  tenant  for  life.  The  tenant 
for  life  is  entitled  to  the  full  use  and  enjoyment  of  the  property,  so 
that  in  such  use  he  exercises  the  ordinary  care  of  a  prudent  man  for 
its  preservation  and  protection,  and  commits  no  acts  tending  to  the 
permanent  injury  of  the  person  entitled  in  remainder  or  reversion. 
For  the  want  of  such  care,  and  the  willful  commission  of  such  acts, 
he  forfeits  his  interest  to  the  remainder-man,  if  he  elects  to  claim 
immediate  possession. 

Kemainder-man  compelling  bond  for  forthcoming  of  property  at  end  of  life- 
estate:  8  Ga.  374.  Tenant  in  dower  liable  for  waste,  and  what  is  remedy  for: 
12  Ga.  235.  Where  life-tenant  could  not  lease :  54  Ga.  340.  Equitable  tenant 
for  life's  right  to  the  possession  and  occupation  of  property  as  against  trustee: 
14  Ga.  416.  Tenant  for  life's. right  to  corpus  of  property  with  remainder-man's 
right  to  have  it  forthcoming  at  end  of  the  estate :  26  Ga.  142.  Next  friend's 
lien  on  remainder  interest  in  estate,  for  money  made  by  him,  but  not  interfere 
with  the  life-estate :  29  Ga.  730.  Injunction  by  remainder-man  against  threat- 
ened waste  by  life-tenant:  36  Ga.  97;  38/205-212. 

Life-tenant  may  waive  life-estate,  and  the  whole  estate  be  sold  by  decree, 
to  maintain,  etc.,  the  widow  and  minors:  70  Ga.  806. 

Life-tenant  entitled  to  possession,  may  maintain  ejectment  against  stranger 
or  trustee :  73  Ga.  210. 

Tenant  for  life  held  not  bound  for  taxes  here,  but  same  charged  on  testa- 
tor's estate :  72  Ga.  697. 

"Ordinary  care"  of  "a  prudent"  person  would  require  dowress  to  pay  taxes 
during  her  estate  in  land :  74  Ga.  278. 
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Taxes  accruing  during  life-tenancy  chargeable  to  life-tenant :  81  Ga.  229. 

Life-tenant's  betterments  inure  to  benefit  of  remainder-man ;  cannot  be  set 
off  against  mesne  profits,  in  ejectment  brought  by  remainder-man  at  life-ten- 
ant's death :  74  Ga.  278. 

Life-estate  of  beneficiary  of  executory  trust,  not  leviable:  59  Ga.  621,  718. 
Equity  will  appropriate  income  to  debts  :     75  Ga.  695 ;  see  84  Ga.  786. 

Vendee  of  remainder  interest,  cannot  recover  in  ejectment,  before  termina- 
tion of  life-estate :  86  Ga.  533 ;  nor  can  remainder-men  :  93  Ga.  421 ;  70/64 ; 
statute  of  limitations  does  not  begin  to  run  against  remainder-men,  in  favor  of 
purchaser,  until  death  of  life-tenant:  66  Ga.  469 ;  67/264. 

Prescription  does  not  run  against  remainder-men  until  after  death  of  life- 
tenant:  67  Ga.  129;  95/618;  93/683;  86/181;  71/196.  After  death  of  life-tenant, 
remainder-men  not  barred  from  recovering  lands  although  life-tenant  and 
trustee  were :  81  Ga.  721 ;  91/305. 

§3091.   (2256.)  Increase.     The  natural  increase  of  the  property  be- ^357,^327, 
longs  to  the  tenant  for  life.     Any  extraordinary  accumulation  of 
the  corpus — such  as  issue  of  new  stock  upon  the  share  of  an  incor- 
porated or  joint  stock  company — attaches  to  the  corpus  and  goes 
with  it  to  the  remainder-man. 

Dividends  on  stock  here  belong  to  life-tenant  as  "income"  under  terms  of 
will,  and  was  "natural  increase"  of  stock:  67  Ga.  284. 

Natural  increase  of  cattle,  etc.,  devised  to  one  for  life,  belong  absolutely  to 
life-tenant,  and  cannot  be  sold  by  executor :  93  Ga.  678,  680. 

§3092.   (2257.)   Emblements.     If  the  life-estate  be  terminated  not W®n, 3327. 
by  the  act  of  the  tenant,  he  and  his  legal  representatives  shall  be 
entitled  to  emblements,  which  are  the  profits  of  the  crop  sowed  by 
him  during  life,  whether  the  plants  be  annual  or  perennial. 

Executor  of  tenant  for  life  whose  estate  determined  by  act  of  God,  entitled 
to  emblements:  20  Ga.  791.  As  to  tenant  for  life  being  entitled  to  emble- 
ments :  56  Ga.  582. 

If  one  be  tenant  for  life  of  another,  and  that  other  die  after  crop  is  sown, 
said  tenant  per  outer  vie  is  entitled  to  emblements;  here,  cestui  que  vie  was  a 
dowress  and  tenant  per  auter  vie  was  her  second  husband :  73  Ga.  482. 

§3093.   (2258.)  Rights  of  renter  from  life-tenant.     If  the  tenant  for  $3112- 
life  rents  the  land  for  the  year,  and  dies,  or  the  estate  is  otherwise 
terminated  during  the  year,  the  tenant  shall  be  entitled  to  the  land 
for  the  term  of  the  year,  upon  complying  with  his  contract  with  the 
tenant  for  life. 

§3094.  (2259.)  By  courtesy.  There  is  no  tenancy  by  courtesy  in 
Georgia. 

§3095.   (2260. )   Of  lands.     No  forfeiture  shall  result  from  a  tenant  $3090- 
for  life  selling  the  entire  estate  in  lands;  the  purchaser  acquires  only 
his  interest. 

See  notes  to  section  3090. 

By  law  prior  to  the  Code,  tenant  selling  the  entire  fee  simple  forfeited  the 
estate :  36  Ga.  199.  But  see  as  to  law  now :  55  Ga.  527.  Trustee  for  a  life-estate 
selling,  life-tenant  consenting,  did  not  amount  to  a  forfeiture  of  life-estate : 
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48  Ga,  339.  Where  the  tenant  for  life  of  a  plantation  could  not  lease  it :  55  Ga. 
340;  52/206. 

Where  purchaser  from  life-tenant  only  acquired  her  interest :  75  Ga.  134. 

By  sale  for  life-tenant's  taxes  only  life-estate  passes,  unless  sale  for  tax  on 
that  specific  property  only :  81  Ga.  253. 

Widow  conveying  fee  of  dower  lands  to  another,  no  forfeiture  resulted :  93 
Ga.  683. 

Sale  of  life-estate  not  enjoined  at  instance  of  remainder-man :  89  Ga.  196. 

ACoDb3527  §3096.  (2261.)  Removal  of personalty .  The  tenant  for  life,  in  per- 
§4886.  sonalty,  cannot  remove  it  beyond  the  jurisdiction  of  this  State  with- 
out the  consent  of  the  remainder-man.  If  he  attempts  to  do  so 
fraudulently,  he  forfeits  his  interest;  if  not  fraudulently,  the  re- 
mainder-man or  reversioner  is  entitled  so  the  writ  of  ne  exeat  to 
restrain  him. 

Construction  of  this  Act  of  1830,  on  which  this  section  founded:  10  Ga. 
546-549.  This  law  should  be  strictly  construed :  13  Ga.  41.  Ne  exeat  dissolved 
where  complainants  were  not  remainder-men  in  the  whole  property :  30  Ga.  967. 

Acti83o,  §3097.  (2262.)  Bond  of  purchaser,  etc.  Where  a  life-estate  is  sold 
$5466. '  '  under  process  of  law,  upon  the  demand  of  any  one  interested  in  re- 
mainder, his  agent  or  attorney,  accompanied  by  a  statement  under 
oath,  of  his  interest,  it  shall  be  the  duty  of  the  officer  making  the 
sale  to  require  of  the  purchaser  a  bond  in  double  the  value  of  the 
property,  with  good  security,  for  the  delivery  of  the  property  to  the 
persons  entitled  in  remainder,  which  bond  shall  be  filed  in  the  office 
of  the  clerk  of  the  superior  court  of  the  county  where  the  sale  is 
made,  and  subject  to  be  sued  on  by  any  person  interested  in  remain- 
der. On  failure  to  give  such  bond,  the  property  shall  be  resold  at 
the  risk  of  the  purchaser,  if  notice  of  the  demand  was  given  before 
he  purchased. 

Where  the  remedy  was  by  bill  against,  to  compel  giving  bond  for  delivery  of 
the  property :  8  Ga,  374-377. 

Life-estate  subject  to  levy  and  sale:  84  Ga.  786.     See  59  Ga.  621,  718. 

Purchaser  at  sheriff's  sale  of  life-estate  takes  subject  to  equities  between 
defendant's  grantor  and  defendant,  but  is  not  affected  by  remainder-man's 
claim,  when:  94  Ga.  664.- 


CHAPTER  3. 

OF    ESTATES    IN    REMAINDER    AND    REVERSION. 

§3098.  (2263.)  Definitions.  An  estate  in  remainder  is  one  limited 
to  be  enjoyed  after  another  estate  is  determined,  or  at  a  time  speci- 
fied in  the  future.  An  estate  in  reversion  is  the  residue  of  an  estate, 
usually  the  fee  left  in  the  grantor  and  his  heirs  after  the  determina- 
tion of  a  particular  estate  which   he  has  granted  out  of  it.     The 
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rights  of  the  reversioner  are  the  same  with  those  of  a  vested  remain- 
der-man in  fee. 

See  general  note  hereafter. 

Remainder  and  reversion,  defined :  16  Ga.  20.  Remainder  in  personalty  may 
be  created  by  deed  reserving  the  life-estate :  6  Ga.  516.  Limitation  may  be 
made  of  a  promissory  note  in  remainder  by  deed  or  will :  8  Ga.  248.  Can  be 
no  remainder  over  an  absolute  estate :  15  Ga.  457 ;  24/113 ;  21/373.  Owner  out 
of  possession  can  only  recover  for  injury  to  reversion :  31  Ga.  187.  Failure  of 
remainder  to  become  vested  not  within  rule  as  to  lapsed  legacies:  57  Ga. 
569-593.  Remainder  interest  in  one  half  the  lands:  55  Ga.  69-71.  Bill  by  re- 
mainder-men against  executor,  for  not  protecting  their  interests :  56  Ga.  126-137. 
Remainder-men  defeated  as  to  their  estate  by  a  sale  of  the  whole  estate :  61  Ga. 
384. 

See  as  to  this  section :  67  Ga.  269. 

Interest  for  remainder-man  does  not  run  until  life-tenant  dies,  estate  being 
in  money :  81  Ga.  229.  Where  joint  devisees  of  life-interest  divided  land  by 
agreement,  fee  at  once  vested  accordingly  in  their  several  children,  the  re- 
mainder-men ;  parents'  subsequent  exchange  of  places  could  not  affect  chil- 
dren :   81  Ga.  775. 

Code  (sections  3098  and  3099)  declares  that  contingent  remainder  is  an  estate : 
82  Ga.  523. 

Wills  here  created  life-estates  with  remainders :  72  Ga.  850 ;  68/175. 

Deed  here  created  life-estate  with  remainder :  75  Ga.  134. 

Devise  to  son,  after  death  to  his  children,  gives  life-estate,  remainder  to  chil- 
dren if  he  have  any,  whether  he  had  any  at  time  of  bequest  or  not :  83  Ga.  781. 

Prescription  does  not  commence  to  run  against  remainder-men,  in  favor  of 
purchaser,  until  death  of  life-tenant :  86  Ga.  181 ;  66/469. 

Vendee  of  remainder  interest,  cannot  recover  in  ejectment,  before  termina- 
tion of  life-estate :  86  Ga.  533.  Nor  can  remainder-men,  right  of  possession  not 
being  in  them:  93  Ga.  421. 

See  notes  to  section  3090  for  other  decisions  on  this  line. 

Heirs  have  no  right  of  possession  of  lands  assigned  to  widow  as  dower,  until 
after  her  death :  93  Ga.  683. 

§3099.  (2264.)  No  particular  estate  necessary.  No  particular  estate 
being  necessary  to  sustain  a  remainder  under  this  Code,  the  defeat  of 
the  particular  estate  for  any  cause  does  not  destroy  the  remainder. 

§3100.  (2265.)  Vested  or  contingent.  Remainders  are  either  vested 
or  contingent.  A  vested  remainder  is  one  limited  to  a  certain  per- 
son at  a  certain  time,  or  upon  the  happening  of  a  necessary  event. 
A  contingent  remainder  is  one  limited  to  an  uncertain  person,  or 
upon  an  event  which  may  or  may  not  happen. 

See  notes  to  section  3088. 

When  a  vested  remainder  conveyed  by  will:  4  Ga.  377-461.  The  remainder 
was  vested,  the  law  not  favoring  contingent  ones:  7  Ga.  538-544.  Held  to 
be  a  contingent  remainder :  30  Ga.  224-227 ;  33/Sup.  30-36  ;  18/545  ;  34/6  ;  7/76. 
Where  the  husband  took  a  vested  remainder  in  fee  :  46  Ga.  508.  Difference  be- 
tween vested  and  contingent  remainders  :  23  Ga.  548.  Failure  of  remainder  to 
vest,  is  not  like  a  lapsed  legacy :  57  Ga.  593.  Where  children  were  seized  of  a 
remainder  in  fee  :  58  Ga.  259. 
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Remainder  vested  in  life-tenant's  children  on  youngest  coming  of  age: 
66  Ga.  153. 

Remainder  here  contingent  as  to  persons,  sale  by  trustee  under  power  not 
strictly  complied  with,  conveyed  only  life-estate :  66  Ga.  469. 

Children  took  as  joint  usees  with  their  parents  for  their  lives,  with  vested 
remainder  in  fee :  67  Ga.  264. 

Words  in  will  created  life-estate  in  testator's  children,  with  remainder  to 
his  grandchildren  :  68  Ga.  175. 

Contingent  remainder-men  not  entitled  while  life  usees  in  being :  70  Ga.  64. 

Cited,  and  remainder  held  vested :  71  Ga.  203. 

Remainders  here  vested  on  death  of  first  life-tenant  childless :  72  Ga.  850. 

Where  devisee  took  vested  remainder :  73  Ga.  134. 

Limitation  to  £ake  effect  upon  death  of  life-tenant,  vested  remainder: 
75  Ga.  436. 

Limitation  to  one,  upon  life-estate,  with  remainder  to  his  children  ;  vested 
remainder  subject  to  be  divested :  75  Ga.  448. 

Children  living  at  delivery  of  trust  deed,  took  vested  remainders  here  sub- 
ject to  open  upon  birth  of  other  children  ;  death  of  remainder-men  did  not  di- 
vest heirs :  75  Ga.  459. 

Children  in  esse  take  vested  remainder  under  limitation  upon  life-estate  to 
wife:  77Ga.353. 

Sons  here  took  vested  remainder,  subject  to  be  divested  by  death  before 
life-tenant :  77  Ga.  556. 

When  a  vested  remainder  conveyed  by  will :  79  Ga.  430. 

Remainder  ultimate  to  right  heirs  by  blood  of  wife,  possession  postponed  till 
death' of  husband,  heirs  of  wife  ascertained  at  her  death,  not  death  of  husband : 
82  Ga.  599. 

The  estate  which  testator's  children  took  was  a  vested  remainder:  82 
Ga.  693. 

Title  of  unborn  contingent  remainder-man  not  affected  by  mortgage,  etc.,  by 
trustee  of  life-tenant,  for  her  support,  under  order  of  court :  93  Ga.  334. 

Remainder  estate  contingent  as  to  person  and  event,  remainder-men  not 
necessary  parties  to  petition  to  appoint  trustee,  etc. :  92  Ga.  343. 

Persons  to  take  in  remainder  being  uncertain  until  death  of  life-tenant, 
remainder  contingent  and  not  vested:  92  Ga.  772. 

Where  conveyance  to  person,  naming  him,  and  to  his  children  without  nam- 
ing them,  meant  life-estate  in  father,  remainder  to  children  :  94  Ga.  459. 

Vested  remainder  of  ward  may  be  sold  by  guardian,  when :  93  Ga.  420. 

$3154.  §3101.   (2266.)  Rights  of  heirs.     If  the  remainder-man  dies  before 

the  time  arrives  for  possessing  his  estate  in  remainder,  his  heirs  are 
entitled  to  a  vested  remainder  interest,  and  to  a  contingent  remain- 
der interest  when  the  contingency  is  not  as  to  the  person,  but  as  to 
the  event.  If  the  contingency  be  as  to  the  person,  and  that  person 
be  not  in  esse  at  the  time  when  the  contingency  happens,  his  heirs  are 
not  entitled. 

Contingent  interests,  as  executory  devises,  transmissible  to  heirs:  53  Ga. 
663. 

Widow  of  contingent  remainder-man  dying  childless  before  life-tenant,  took 
no  interest  under  will,  here :  75  Ga.  377. 

A  contingent  remainder  in  fee,  where  contingency  was  as  to  event,  and 
therefore  remainder-man  could  devise  his  remainder :  82  Ga.  13. 
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§3102.  (2267.)  Perpetuities.  Limitations  of  estates  may  extend  $3109* 
through  any  number  of  lives  in  being  at  the  time  when  the  limitations 
commence,  and  twenty-one  years,  and  the  usual  period  of  gestation 
added  thereafter.  A  limitation  beyond  that  period  the  law  terms  a 
perpetuity,  and  forbids  its  creation.  When  an  attempt  is  made  to 
create  a  perpetuity,  the  law  gives  effect  to  the  limitations  not  too 
remote,  declaring  the  others  void,  and  thereby  vests  the  fee  in  the 
last  taker  under  the  legal  limitations. 

Where  limitation  was  too  remote,  and  property  vested  in  first  taker:  2  Ga. 
116.  A  good  executory  devise,  the  limitation  being  confined  to  stated  period : 
10  Ga.  496-498.  Where  no  perpetuity  contemplated,  and  limitation  over,  not 
objectionable :  16  Ga.  545-557 ;  30/498,  453 ;  31/730 ;  15/142.  Where  the  limita- 
tion over  was  void :  20  Ga.  804.  The  limitation  over,  too  remote :  51  Ga.  465. 
Not  too  remote  a  contingency  but  during  a  life  then  in  being :  61  Ga.  83 ; 
54/341.  Where  estate  tail  created,  it  is  converted  into  an  absolute  estate :  3 
Ga.  551.     Dudley,  207. 

§3103.   (2268.)   Creation  by  parol.     Remainders  .cannot  be  created ^l^3'3154, 
by  parol.     They  may  be  created  for  persons  not  in  being,  and  if  a 
vested  remainder,  it  opens  to  take  in  all  persons  within  the  descrip- 
tion coming  into  being  up  to  the  time  of  enjoyment  commencing. 

Not  by  parol :  2  Ga.  297 ;  8/61 ;  10/471,  534 ;  26/447-450.  Where  there  Was  no 
attempt  to  create  a  remainder  by  parol :  16  Ga.  24 ;  18/570 ;  34/152.  Authority 
to  create  a  remainder  in  personalty  need  not  be  in  writing :  26  Ga.  415. 

See  75  Ga.  458. 

§3104.  (2269.)  Vesting  of  remainders  favored.  The  law  favors  the 
vesting  of  remainders  in  all  cases  of  doubt.  In  construing  wills, 
words  of  survivorship  shall  refer  to  the  death  of  the  testator  in  order 
to  vest  remainders,  unless  a  manifest  intention  to  the  contrary  ap- 
pears. 

Section  stated :  77  Ga.  353 ;  applied :  72  Ga.  860. 

A  contingent  remainder  and  contingency  failing  is  not  on  same  footing  with 
lapsed  legacy :  57  Ga.  569-593.  Purchase  of  remainder  interest,  and  payment 
of  the  money  for,  gave  perfect  equity  :  54  Ga.  602-604. 

Conveyance  to  remainder-men,  after  execution  of  trust,  dispensed  with  by 
equity  here,  and  remainder  vested :  75  Ga.  465. 

Law  favors  conclusion  that  remainders  shall  vest:  77  Ga.  556. 

§3105.  (2270.)  Assent  of  the  executor.  The  assent  of  the  executor  $8320- 
to  a  legacy  to  the  tenant  for  life  inures  to  the  benefit  of  the 
remainder-man.  Remainder-man,  at  the  termination  of  the  life- 
estate,  may  take  possession  immediately.  If,  however,  the  will  pro- 
vides for  a  sale  or  other  act  to  be  done  for  the  purpose  of,  or  prior 
to,  a  division,  the  executor  may  recover  possession  for  the  purpose 
of  executing  the  will. 

Assent  of  executor  to  legacy  may  be  implied,  and  what  is  evidence  of  assent: 
7  Ga.517 ;  26/515 ;  29/412 ;  30/126.  As  to  assent  of  executor  to  life-estate  inuring  to 
benefit  of  remainder-man  :  19  Ga.  184 ;  4/377.    When  remainder-man  not  bound 
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by  sale  by  life-tenant :  24  Ga.  518-526.  Assent  to  the  life-estate  is  assent  to  the 
devise  over,  whether  vested  or  contingent :  29  Ga.  549.  Kemainder-man  re- 
covering against  executor  for  infringing  on  corpus  of  estate:  56  Ga.  126. 
Executor  having  assented  to  legacy,  it  is  liable  to  levy  and  sale  as  heirs'  prop- 
erty: 54  Ga.  602.  Where  not  liable  to  levy  and  sale,  no  assent  of  executor 
could  be  or  was  given :  57  Ga.  212-214. 

Where  refusal  to  nonsuit  ejectment  case  brought  by  administrator  de  bonis 
non  was  error,  executor's  assent  to  legacy  of  life-tenant  since  deceased,  ap- 
pearing: 74  Ga.  34. 

Assent  presumed  when  executor  discharged  and  life-tenant  remains  in  pos- 
session :  75  Ga.  285. 

Life-tenant  dead,  remainder-man  adult,  no  debts,  administration  unneces- 
sary :  78  Ga.  24. 

S7'3715'  §3106.  (2271.)  Merger.  If  two  estates  in  the  same  property  unite 
in  the  same  person  in  his  individual  capacity,  the  less  estate  is 
merged  in  the  greater. 

Where  merger  takes  place  by  purchase  by  mortgagee  of  equity  of  redemption  : 
15  Ga.  557.  No  merger  generally  where  persons  having  both  estates  does  not 
so  intend :  18  Ga.  476.  Merger  takes  place  when  both  estates  owned  by  same 
party  in  same  right :  29  Ga.  374. 

Homestead,  after  husband's  death,  set  apart  to  widow  as  year's  support, 
lesser  estate  merged  in  greater,  and  title  became  absolute:  85  Ga.  731. 

Mortgagee  cancelling  mortgage  and  taking  security  deed :  91  Ga.  799. 

77  Ga"  HE'  §8107.  Lien  on  one1 's  own  property .  As  a  general  rule  a  party  can- 
not hold  a  lien  on  his  own  property;  but  the  owner  of  property, 
subject  to  a  lien  created  or  imposed  against  the  property  by  another, 
may  protect  himself  by  purchasing  the  lien  for  levy  on  other  prop- 
erty, or  to  hold  it  as  a  claim  against  the  person  liable  to  pay  the 
same. 

^24i5?46879'  §3108.  (2272.)  Estates  during  widowhood.  An  estate  may  be 
created  during  widowhood,  and  such  estates  shall  be  subject  to  the 
same  rules  as  life-estates.  Limitations  over  upon  the  marriage  of  a 
widow  shall  be  valid,  unless  such  limitations  are  manifestly 
intended  to  operate  as  a  restraint  upon  the  free  action  of  such 
widow  in  respect  to  marriage,  and  are  not  simply  prudential  provi- 
sions for  the  protection  of  the  interest  of  children  or  others  in  such 
event;  in  such  cases  they  are  void. 

Estate  during  widowhood:  4  Ga.  377;  28/262;  23/395.  Where  wife  lost 
the  estate  given  while  unmarried,  by  marriage:  24  Ga.  139-144. 

General  Note.  Notes  embraced  in  Code  of  1882  : 

Admission  of  life-tenant  not  evidence  against  remainder-men :  29  Ga.  374. 

Children  of  remainder-man,  when  they  take  directly  from  the  testator,  and 
not  through  their  parent :  23  Ga.  536. 

Contingent  interest  in  remainder:  34  Ga.  6 ;  59/718 ;  57/211, 568  ;  55/68 ;  58/15. 

Estate  tail,  words  amounting  to,  create  estate  absolute:  28  Ga.  377,  378.  As 
to  the  rule  in  Shelley's  case:  46  Ga.  508-512;  58/24. 

Fee  cannot  be  limited  on  a  fee :  15  Ga.  461. 
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Heirs,  the  word  not  necessary  to  create  estate  of  inheritance,  and  no  re- 
mainder can  be  limited  over  after  a  gift  of,  with  unlimited  power  of  disposition : 
15  Ga.  461,  462 ;  21/373.  Of  deceased  husband :  55  Ga.  505.  Of  wife's  body  by 
husband  begotten :  58  Ga.  15. 

Legatee,  when  guardian  of,  may  be  required  to  give  bond  for  protection  of 
remainder-man :  27  Ga.  178. 

Life-estate,  with  remainder  to  children:  4  Ga.  461;  7/76;  15/148;  19/261; 
24/621 ;  28/265 ;  29/545 ;  30/615,  638  ;  32/358  ;  33  Sup.  129  ;  37/342.  With  re- 
mainder over  to  heirs  and  purchasers:  8  Ga.  385 ;  20/701.  After  remainder, 
reverted  to  testator's  estate :  15  Ga.  148.  One  may  transfer  and  afterwards 
claim  as  heir  of  remainder-man  :  11  Ga.  379.  To  children,  with  remainder  to 
brothers  and  their  heirs :  24  Ga.  102.  To  widow,  with  remainder  contingent 
^  widow's  marriage :  24  Ga.  139.  With  remainder  to  bodily  heirs,  failing 
wix  j.i,  to  vest  in  others:  21  Ga. 372. 

Loan,  construction  of  the  word,  in  will :  20  Ga.  699.  To  one  for  life,  of  per- 
sonal property,  to  be  returned  to  another  at  death :  18  Ga.  570;  26/447. 

Next  friend  of  minor  has  equitable  lien  on  estate  for  proper  expenditure, 
etc. :  29  Ga.  730. 

Personal  property,  remainder  in,  cannot  be  created  by  parol  in  favor  of  per- 
sons not  in  being  at  time  of  cklivery  to  life-tenant :  2  Ga.  297.  Eemainder  in, 
may  be  created  by  deed :  6  Ga.  516  ;  17/234.  Remainder  in  promissory  notes: 
8  Ga.  248.  Money :  20  Ga.  791 ;  56/L:6 ;  53/611 ;  65/274.  Accounts :  20  Ga,  791. 
Remainder  in  fee  in,  to  bodily  heirs:  16  Ga.  613.  Authority  to  create  estate 
in  remainder  in,  need  not  be  in  writing:  26  Ga.  415. 

Purchaser  at  sheriff's  sale  of  estate  in  remainder,  not  entitled  to  possession 
until  death  of  life-tenant :  62  Ga.  550. 

Quia  timet,  bill  of,  by  remainder-man,  when  life-tenant  is  disposing  of  prop- 
erty :  23  Ga.  602,  603. 

Remainder-man  has  a  right  to  sell  his  undivided  interest :  26  Ga.  515.  Af- 
ter thirty  years,  courts  will  presume  that  remainder  has  vested  in  :  26  Ga.  515. 
Interest  of,  not  affected  by  allowing  life-tenant  to  take  property  without  re- 
striction, etc  •  35  Ga.  95. 

Reversion,  wliere  before  life-estate  ends  the  distributive  interest  of  the 
heirs  in,  is  Isvied  on  and  sold:  54  Ga.  602. 

Sale,  when  at.  si  remainder-man's  interest,  purchaser  obtained  valid  title : 
46  Ga.  147. 

Shelley's  case,  rule  in,  does  not  apply  to  executory  trusts :  2  Ga.  307.  When 
■^  does  apply :  20  Ga.  699. 

Title,  when  remainder-man  can  assert :  16  Ga.  493 ;  24/518. 

Trust,  remainder  in  personalty  in,  proven  by  declaration  of  trustee,  in 
writing:  10  Ga.  534.  Bequest  in,  for  child  creates  absolute  estate,  when:  33 
Ga.  Sup.  72. 

Trustee,  giving  life-estate  to  one  does  not  make  him  trustee  for  remainder- 
man :  27  Ga.  96.  Remainder-man  being  trustee  for  life-tenant,  may  waive 
conditions  of  life-tenancy :  64  Ga.  165.  Holds  for  remainder-man  as  well  as 
life-tenant :  48  Ga.  539. 

Vested  remainder,  when  remainder  in  fee  to  children,  is:  7  Ga.  538;  8/146. 
Interest  subject  to  levy  and  sale :  54  Ga.  602. 

Waste,  tenant  in  dower  liable  for:  12  Ga.  235.  Remainder-man  may  have 
bill  to  stay,  against  tenant  for  life:  18  Ga.  545;  36/97.  To  prevent  waste  by 
lessee:  54  Ga.  341.     Rules  relative  to:  38  Ga.  212. 

Notes  from  decisions  since  Code  of  1882: 

Bond  for  titles,  general  remainder-men  here  took  an  interest  in  purchase- 
money  notes  of  testator's  vendee,  under  bond  for  titles:  75  Ga.  559. 
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Not  precluded  by  settlement  between  vendee  and  representative,  by  which 
land  was  delivered  up  for  sale :  75  Ga.  563. 

Heirs  and  legal  representatives  of  testator  took  fee,  under  grant  by  United 
States  to  them ;  not  life-estate,  remainder,  etc.,  under  will :  65  Ga.  283. 

Limitation  over,  referred  to  period  prior  to  death  of  life-tenant,  remainder- 
man coming  into  possession  took  unencumbered  by  limitation  over.  Defeated 
by  agreement  and  distribution  between  all  parties  at  interest :  66  Ga.  354. 

See  notes  to  section  2469. 


«  i 


CHAPTER  4. 

OF  ESTATES  FOR  YEARS. 

^S;S;     §8109-   (2273.)    Definition.     An   estate  for  years  is  one  which  is 

3ii5.         limited  in  its  duration  to  a  period  fixed,  or  which  may  be   made 

fixed  and  certain.    If  it  be  in  lands,  it  passes  as  realty  in  this  State. 

It  may  be  for  any  number  of  years,  so  that  the  limitation  be  within 

the  rule  against  perpetuities. 

Such  estate  may  be  bought  and  sold  as  other  real  estates,  against  grantor's 
consent:  43  Ga.  226.  Where  landlord  could  not  treat  him  but  as  tenant  at 
will :  49  Ga.  468-470. 

See  85  Ga.  822. 

$$2904,2894.  |3iio.  (2274.)  Distinction  j row,  bailment.  It  differs  when  applied 
to  personalty  from  a  contract  of  hiring,  in  this,  that  the  latter  is  a 
bailment  conveying  no  interest  in  the  property  to  the  bailee,  but  a 
mere  right  of  use;  when  applied  to  realty  it  differs  from  the  rela- 
tion  <>!'  landlord  and  tenant  in  this,  that  in  the  latter  the  tenant  has 
no  estate,  but  a  mere  right  of  use,  very  similar  to  the  right  of  a  hire 
of  personalty. 

$8090.  §3111.  (2275.)  Rights  of  tenant.    An  estate  for  years  carries  with  it 

the  right  to  use  in  as  absolute  a  manner  as  a  greater  estate,  but  not 
to  the  injury  of  the  property  or  of  the  person  entitled,  either  in 
remainder  or  reversion;  the  same  acts  of  omission  and  commission 
which  have  been  heretofore  prescribed  as  grounds  of  forfeiture  to  an 
estate  for  life  will  operate  to  the  same  effect  as  against  a  tenant  for 
years. 

Section  cited :  43  Ga.  226-230. 

$$3093,3134.      g3112.   (2276.)  Emblements.     A  tenant  for  years  is  not  entitled  to 

emblements,  unless  the  estate  be  terminated  before  the  period  fixed, 

by  the  happening  of  some  contingency  provided  in  its  creation,  and 

without  fault  on  the  part  of  the  tenant. 
$$3118,8123.      §3113,   (2277.)  Expenses  and  repairs.     A  tenant  for  years  is  bound 

for  all  repairs  or  other  expense  necessary  for  the  preservation  and 

protection  of  the  property. 
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Covenant  for  repairs  by  tenant  such  as  necessary  under  contract:  57  Ga. 
516-519. 

§3114.  (2278.)  Lease.  When  one  grants  to  another  an  estate  f or  $gn5< 3119- 
years  out  of  his  own  estate,  reversion  to  himself,  it  is  usually  termed 
a  lease.  It  may  be  confined  to  a  particular  interest  in  lands,  such 
as  mining  or  agricultural,  in  which  event  no  other  interest  passes. 
If  no  object  of  the  lease  is  stated,  the  mining  interest  will  not  pass 
unless  the  circumstances  justify  an  implication  of  such  an  inten- 
tion in  the  parties. 

Lease  for  years  may  be  made  to  commence  in  future :  6  Ga.  423.  Lease  of 
room  which  is  destroyed  by  fire,  landlord  can  re-enter  without  eviction :  12 
Ga.  12.  Parol  lease  for  more  than  three  years,  only  has  force  of  estate  at  will : 
12  Ga.  386.  Lease  interest  assignable :  21  Ga.  183.  Assignee  same  rights  as 
assignor:  21  Ga.  97-104.  Tenant  can  assign,  but  cannot  substitute  another 
paymaster  without  landlord's  consent:  23  Ga.  289.  Section  cited,  and  held  to 
be  a  case  of  tenancy  at  will :  48  Ga.  442-445.  Re-entry  after  failure  to  pay 
rent :  61  Ga.  248.  Where  no  rent  accrued  under  terms  of  lease  until  premises 
completed :  28  Ga.  422-431.  Lessor  must  show  the  term  expired  before  enter- 
ing on  lessee  by  action :  60  Ga.  550. 

Lease  not  terminated  nor  agency  created  except  by  consent  of  all  lessors : 
75  Ga.  246. 

New  stock  of  goods  in  place  of  old,  in  store  leased,  not  property  of  lessor: 
77  Ga.  748. 

Contract  here  was  twenty-year  lease,  provided  lessees  lived,  otherwise  lease 
expired :  83  Ga.  770.  . 


CHAPTER  5. 

OP   LANDLORD    AND    TENANT. 

83115.   (2279.)  Relation  of  landlord  and  tenant  exists,  when.     When  $§2693, 2912, 

0  V  '  J  .  8114, 3109. 

the  owner  of  real  estate  grants  to  another  simply  the  right  to  possess  Acts  1876, 
and  enjoy  the  use  of  such  real  estate,  either  for  a  fixed  time  or  at 
the  will  of  the  grantor,  and  the  tenant  accepts  the  grant,  the  rela- 
tion of  landlord  and  tenant  exists  between  them.  In  such  case  no 
estate  passes  out  of  the  landlord,  and  the  tenant  has  only  a  usu- 
fruct, which  he  cannot  convey  except  by  the  landlord's  consent,  and 
which  is  not  subject  to  levy  and  sale;  and  all  renting  or  leasing  of 
such  real  estate  for  a  period  of  time  less  than  five  years  shall  be 
held  to  convey  only  the  right  to  possess  and  enjoy  such  real  estate, 
and  to  pass  no  estate  out  of  the  landlord,  and  to  give  only  the  usu- 
fruct, unless  the  contrary  be  agreed  upon  by  parties  to  the  contract, 
and  so  stated  therein. 

The  relation  of  landlord  and  tenant  must  subsist,  to  bring  action  of  use  and 
occupation :  30  Ga.  143 ;  31/583.    Tenant  cannot  sublet  without  landlord's  con- 
sent :  23  Ga.  289 ;  38/261 ;  2/121.    Tenant  has  only  a  usufruct :  41  Ga.  594.    How 
relation    of   landlord  and  tenant  may  exist  without  subtenant:  44  Ga.  247; 
34 
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37/229.  Construction  of  this  section :  45  Ga.  212.  Where  it  was  a  partnership, 
and  not  a  lease:  33  Ga.  253;  8/285.  Where  relation  of  landlord  and  tenant 
existed  and  this  section  referred  to:  37  Ga.  229;  41/289-292;  39/14-18.  The 
one  subletting  stands  in  relation  of  landlord  to  such  sublessee :  46  Ga.  427. 
Tenancy  at  will:  48  Ga.  444,  445.  First  tenant  subletting  still  landlord's 
tenant:  52  Ga.  126-128.  Tenant  agreeing  to  hold  under  landlord's  vendee:  57 
Ga.  16.  The  relation  of  landlord  and  tenant  must  exist,  to  admit  of  distress 
for  rent:  54  Ga.  297.  Land  rented  and  sold  before  expiration  of  tenancy,  rents 
not  due  to  original  landlord :  6  Ga.  452 ;  59/758-760.  Where  assignee  of  land- 
lord became  the  landlord  :  56  Ga.  447.  Tenants  at  sufferance :  42  Ga.  564.  The 
relation  of  landlord  and  tenant  must  exist,  to  bring  use  and  occupation :  31  Ga. 
583.  One  entering  on  land  as  purchaser  does  not  make  him  a  tenant  of  vendor : 
48  Ga.  60.  Jury  finding  the  relation  of  parties  that  of  owner  and  cropper :  61 
Ga.  488-492.  Cannot  arise  between  debtor  and  creditor  if  title  void  for  usury : 
63  Ga.  31,  32. 

One  renting  from  another  becomes  his  tenant  though  he  may  not  own  the 
land :  65  Ga.  493. 

Land  sold  on  installments,  with  condition  if  first  installment  not  paid  pur- 
chaser to  pay  rent,  relation  of  landlord  and  tenant  not  exist  prior  to  default: 
67  Ga.  362. 

Contract  here  one  of  lease  and  not  of  agency :  75  Ga.  246. 

Difference  between  renter  and  cropper  defined :  80  Ga.  95. 

Where  beneficiary  under  deed  of  trust  exercises  functions  of  landlord,  rent 
belongs  to  her ;  claim  interposed  by  trustee  against  fi.  fa.  against  beneficiary 
levied  on  rent  cotton,  etc.,  not  sustained :  80  Ga.  99. 

Landlord  not  having  consented  to  subletting,  crop  on  any  part  of  land 
liable  for  whole  rent :  81  Ga.  53. 

Kent  contract  reserving  title  to  crop  to  be  grown,  until  rent  and  advances 
paid,  valid;  general  rule  that  things  not  in  esse  not  salable,  inapplicable:  82 
Ga.  336. 

Tenant  for  year  cannot  sublet  or  assign  his  contract :  83  Ga.  14. 

Contract  here  was  twenty-year  lease  provided  lessees  lived  ;  otherwise  lease 
expired :  83  Ga.  770. 

Croppers  here  were  not  tenants,  but  servants,  and  title  to  crops  in  master: 
86  Ga.  525. 

Tenant  of  premises  in  city,  can  recover  damages  for  injury  to  his  use  by 
erection  of  public  nuisance :  92  Ga.  623. 

Relation  here  was  landlord  and  tenant,  not  vendor  and  vendee:  90  Ga.  402. 

Where  permission  under  parol  installment  sale  was,  as  to  delinquent  pur- 
chaser, tenancy,  and  lien  for  rent  that  year  on  crop,  superior  to  general  judg- 
ment :  94  Ga.  675. 

Where,  during  a  tenancy  for  a  year,  landlord  dies  intestate,  descent  of  land 
occurs  subject  to  tenant's  right  of  possession  for  the  year ;  title  to  such  rent 
vests  in  administrator,  not  in  heir:  94  Ga.  579. 

Permissive  use  and  occupation  by  one  railroad  of  another's  terminal  facili- 
ties constituted  relation  of  landlord  and  tenant ;  where  no  specific  agreement, 
reasonable  rent  must  be  paid  ;  though  landlord's  track  hands  and  rolling-stock 
incidentally  used,  realty  element,  main  consideration,  collectible  by  distress  : 
94  Ga.  422. 

fi^'sio4'      §3116.  Implied  contract  to  pay  rent.     When  title  is   shown  in  the 
plaintiff  and  occupation  by  the  defendant,  an  obligation  to  pay  rent 


531  SIXTH  TITLE.— CHAPTER  5.  §§  3117-3121 

Of  landlord  and  tenant. 

is  generally  implied;  but  if  the  entry  was  not  under  the  plaintiff, 
or  if  possession  is  adverse  to  him,  no  such  implication  arises. 

See  also  12  Ga.  421 ;  35/92 ;  30/143. 

§3117.   (2280.)  How  created.     Contracts  creating  the  relation  of  ^2693> 3132- 
landlord  and  tenant  for  any  time  not  exceeding  one  year,  may  be  by 
parol,  and  if  made  for  a  greater  time,  shall  have  the  effect  of  a  ten- 
ancy at  will. 

A  lease  for  years  may  be  made  to  commence  in  future :  6  Ga.  423.  A  parol 
lease  of  land  for  more  than  three  years  is  void:  12  Ga.  381.  May  arise  by 
assignment :  21  Ga.  183.  But  tenant  cannot  substitute  assignee  without  con- 
sent of  landlord:  23  Ga.  289.  Void  where  by  parol,  and  not  to  be  performed 
for  one  year:  31  Ga.  507;  but  see  63  Ga.  476.  When  being  by  parol  it  was  a 
tenancy  at  will :  52  Ga.  20 ;  48/442-445.  Advantage  of  this  in  regard  to  parol 
lease  must  be  by  plea :  13  Ga.  452. 

§3118.  Landlord  not  liable  for  negligence  of  tenant.     The  landlord,  63Ga'6i5-. 
having  fully  parted  with  possession   and  right  of  possession,  is  not $$3113< 3123- 
responsible  to  third  persons  for  damages   resulting  from  the  neg- 
ligent or  illegal  use   of   the  premises  by  the  tenant.      But  he   is 
responsible  to  others  for  damages  arising  from  defective  construc- 
tion, or  for  damages  from  failure  to  keep  the  premises  in  repair. 

§3119.  (2281.)  Rights  of  tenants.  The  tenant  has  no  right  beyond^3114'8115- 
the  use  of  the  land  and  tenements  rented  to  him,  and  such  privi- 
leges as  are  necessary  to  the  enjoyment  of  its  use.  He  cannot  cut 
or  destroy  growing  trees,  remove  permanent  fixtures,  or  otherwise 
injure  the  property.  He  may  use  other  timber  for  fire-wood  and  the 
pasturage  for  his  cattle. 

Counters  and  drawers  in  store  cannot  be  removed  by  tenant :  39  Ga.  471. 
Rights  of  landlord,  tenant  and  cotenant:  58  Ga.  204. 

See  71  Ga.  290. 

Tenant,  enjoying  full  term  of  lease  without  interruption,  cannot  recover 
rents  paid  to  landlord,  though  property  afterwards  recovered  from  landlord  in 
ejectment :  65  Ga.  438. 

§3120.  Removal  of  fixtures  by  tenant.     A  tenant  during  the  term  or^04^  633 
a  continuation   thereof,  or  while  he  is  in  possession  under  the  land- 
lord, may  remove  fixtures  erected  by  him.     After  the  term  and  pos- 
session are  ended,  they  are  regarded  as  abandoned  to  the  use  of  the 
landlord,  and  become  the  latter's  property. 

Railroad  depot  on  rented  land  is  "trade  fixture"  and  generally  removable 
at  company's  pleasure  :  74  Ga.  74. 
See  notes  to  section  3049. 

§3121.   (2282.)   Delivery  of  possession.     The   tenant   must   deliver^4813- 
possession  at  the  expiration  of  his  term,  and  if  he  fails  or  refuses 
to  do  so  a  summary  remedy  is  given  to  the  landlord. 

Summary  remedy  where  he  went  into  possession  expecting  to  purchase :  71 
Ga.  68. 


§§  3122, 3123  SIXTH  TITLE.— CHAPTER  5.  532 

Of  landlord  and  tenant. 

$$5150,3012.  §3122.  (2283.)  Estoppel.  The  tenant  cannot  dispute  his  land- 
lord's title,  nor  attorn  to  another  claimant  while  in  possession. 

What  would  constitute  adverse  possession  by  tenant :  4  Ga.  75 ;  10/310. 
Held  in  ejectment  suit,  tenant  could  not  deny  landlord's  title :  12  Ga.  386 ; 
55/653;  33/163;  27/512;  20/565;  43/231.  Tenant  may  buy  up  a  title  to  be 
asserted  after  tenancy:  29  Ga.  503.  Neither  tenant  nor  his  under-tenant  can 
dispute  landlord's  title:  37  Ga.  224.  Tenant  holding  over  cannot  dispute 
landlord's  title:  37  Ga.  650;  41/289.  Section  cited:  45  Ga.  212;  55/653.  As 
to  when  tenant's  sayings  in  regard  to  landlord's  title  not  admissible:  14 
Ga.  174.  Tenant  not  estopped  from  attorning  by  misrepresentation  of  land- 
lord :  15  Ga.  492.  No  adverse  possession  by  action  of  tenant :  30  Ga.  657. 
Tenant  cannot  change  the  rights  of  parties  by  attorning  to  wrong  party: 
39  Ga.  381-385.  Where  tenant  attorns  to  landlord's  vendee:  57  Ga.  16. 
Neither  can  tenant's  heirs  dispute  landlord's  title :  61  Ga.  559.  Where  in  a 
proceeding  to  dispossess  a  tenant  he  could  not  dispute  the  landlord's  title : 
61  Ga.  328. 

One  renting  from  another  becomes  his  tenant  though  he  may  not  own  the 
land :  65  Ga.  493. 

Where  tenant  abandoned  possession  at  end  of  term,  and  afterwards  rerented 
from  another  who  had  taken  possession :  68  Ga.  824. 

Corporation  using  water  by  lease  or  rent  from  another,  estopped  to  deny 
lessor's  title  or  corporate  existence :  70  Ga.  88. 

Tenant  of  owner  by  bond  for  title  fully  paid,  telling  second  purchaser  he 
held  under  vendor,  not  affect  rights  of  first  purchaser:  72  Ga.  127. 

Tenant  or  purchaser  from  him  with  notice  cannot  dispute  landlord's  title : 
72  Ga.  127,  887. 

Tenant  cannot  deny  title  of  landlord,  nor  trustee  that  of  cestui  que  trust: 
74  Ga.  528. 

One  who  had  surrendered  bond  for  titles  and  made  rent  contract,  could 
not  dispute  landlord's  title :  74  Ga.  327. 

Where  tenant  could  not  change  character  of  his  holding,  without  land- 
lord's consent:  75  Ga.  354. 

In  suit  on  rent  notes,  plea  that  deed  from  defendant's  wife  to  landlord 
was  fraudulent  as  against  creditors,  was  demurrable :  76  Ga.  803. 

Tenant  could  not  attorn:  78  Ga.  148. 

Son  holding  as  tenant  of  mother,  cannot  claim  adversely  until  he  has 
surrendered  possession  to  her ;  nor  can  any  one  holding  under  him :  95  Ga.  774. 

$8i633iS8'  §3123.  (2284.)  Repairs  and  improvements.  The  landlord  must 
keep  the  premises  in  repair,  and  is  liable  for  all  substantial  im- 
provements placed  upon  them  by  his  consent. 

Landlord  only  liable  for  nuisance  on  premises  when  he  rented  it  to  tenant: 
38  Ga.  542.  Repairs  to  be  made  by  landlord,  conditions  precedent  to  his  seek- 
ing rent :  21  Ga.  430 ;  28/422.  As  to  improvement  by  tenant  being  set  off  against 
suit  for  use  and  occupation:  14  Ga.  131.  Landlord  liable  for  obstruction  and 
damages:  39  Ga.  211;  44/489.  Damages  against  landlord  caused  by  a  leak: 
30  Ga.  866 ;  55/180.    Burden  on  landlord  to  keep  premises  in  repair  generally : 

56  Ga.  14 ;  55/180.  Landlord  bound  to  repair  on  notice :  58  Ga.  204-206.  Not 
responsible  to  tenant  in  damages  for  unforeseen  causes,  unless  so  stipulated : 
49  Ga.  272-274.     Where  the  obligation  on  part  of  tenant  to  rebuild  would  occur : 

57  Ga.  516. 

Tenant  here  could  not  set  off  against  rent,  damages  resulting  from  failure  to 
repair:  67  Gn.  640. 
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Duty  of  landlord  to  keep  premises  in  repair,  in  absence  of  covenant.  Ten- 
ant's remedies  where  landlord  covenants  to  repair  and  fails  to  do  so ;  rent  not 
forfeited.     Tenant  has  right  of  action  or  may  recoup  against  rent :  68  Ga.  40. 

Trust  estate  liable  for  damages  occasioned  by  trustee's  failure  to  repair, 
trustee  having  authority  to  rent :  92  Ga.  154. 

As  to  landlord's  liability  for  repairs,  where  tenant  stipulates  to  make  repairs 
with  certain  exceptions :  93  Ga.  248. 

Where  injury  to  goods  of  tenant  by  failure  of  landlord  to  repair,  effect  of 
tenant's  contributory  negligence :  95  Ga.  288,  289. 

Evidence  going  to  show  that  hotel  had  fallen  into  disrepute,  etc.,  for  want 
of  necessary  repairs,  allowed  here:  75  Ga.  583. 

Damages  for  breach  of  covenant  to  repair,  recouped  against  suit  for  rent  : 
75  Ga.  582. 

Contract  of  purchaser  too  indefinite  to  authorize  specific  performance,  owner 
of  land  not  liable  to  prospective  purchaser  for  improvements  made  without  his 
consent :  75  Ga.  350. 

Whether  landlord  liable  to  tenant  for  damage  from  overflow  of  river  is  mat- 
ter of  contract :  75  Ga.  193. 

§3124.   (2285.)  Distress  for  rent.     The  landlord  shall  have  power  ^J^f% 
to  distrain  for  rent  as  soon  as  the  same  is  due,  or  before  due  if  the  $$*ii6, 4817, 

'  4818. 

tenant  is  seeking  to  remove  his  goods  from  the  premises.  If  the 
tenant  fails  to  pay  the  rent  due  at  any  time,  the  landlord  may  re- 
enter immediately  and  dispossess  the  tenant.  If  the  tenant  holds 
over  after  his  term  expires,  the  landlord  may  recover  double  rent  for 
such  time. 

Possession  warrant  by  landlord,  when  tenant  could  not  withdraw  and  then 
escape  from  double  rent :  28  Ga.  475-477  ;  37/224.  Justice  of  the  peace  can  issue 
distress  warrants;  defendant's  counter-affidavit  defective  when  rent  not  due: 
42  Ga.  173.  No  demand  necessary  under  this  section:  57  Ga.  31,  32;  55/655, 
656.  Damages  by  tenant  for  landlord's  suing  out  a  distress  warrant :  56  Ga. 
188.  Distress  for  rent  on  specifics  before  rent  becomes  due :  57  Ga.  94.  Where 
vendor's  and  landlord's  distress  warrants  had  precedence  over  junior  liens  for 
advances :  55  Ga.  121.  The  relation  of  landlord  and  tenant  must  exist  to 
admit  of  distress :  54  Ga.  296-298 ;  61/355,  356.  Eights  to  distress  for  rent  lost 
as  against  tenant  evicted  under  execution  against  landlord  :  59  Ga.  758. 

Counter-affidavit  that  rent  not  due,  sufficient,  unless  affidavit  states  that  ten- 
ant seeking  to  remove  goods :  67  Ga.  41,  42. 

As  to  vendor's  right  to  distrain  before  purchase-money  installment  due, 
for  removal  of  goods,  vendee  having  contracted  to  pay  rent  upon  default  of 
installment :  67  Ga.  362. 

That  tenant  ousted  not  sufficient  to  defeat  landlord,  unless  tenant  dissented 
and  ouster  occurred  through  landlord  or  by  his  consent :  68  Ga.  70. 

Affidavit  stating  that  rent  due,  and  tenant  removing  his  property,  latter  al- 
legation surplusage :  68  Ga.  828. 

Landlord  may  re-enter  and  dispossess  tenant :  70  Ga.  284. 

One  who  took  possession  expecting  to  buy  and  refused  to  surrender  or  to 
pay  rent,  was  a  tenant  at  sufferance  and  liable  to  double  rent:  71  Ga.  68. 

Distress  warrant  should  be  quashed  when  plaintiff's  evidence  shows  debt  not 
due.  Proceedings  strictly  construed,  and  not  cured  by  amendment  or  evi- 
dence :  72  Ga.  35. 

Property  distrained  may  be  claimed  by  third  person,  who  can  take  ad- 
vantage of  any  defect  defendant  could :  72  Ga.  35. 
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Lies  not  until  rent  due,  unless  tenant  is  seeking  to  remove  goods:  72  Ga. 
185. 

If  relation  of  landlord  and  tenant  existed  when  rent  debt  incurred,  distress 
lies ;  immaterial  that  relation  at  an  end  before  distress  warrant  sued  out : 
74  Ga.  364. 

Landlord  cannot,  without  tenant's  consent,  enter  and  pick  cotton  to  pay  rent, 
though  cotton  wasting  in  field :  75  Ga.  272. 

Doubtful  if  one  can  be  dispossessed  who  holds  under  contract  of  sale,  al- 
though agreement  to  pay  rent  if  purchase-money  installment  defaults :  75  Ga. 
687. 

Purchase  price  of  property  consumed  in  use,  e.  g.,  corn,  fodder,  etc.,  not  col- 
lectible as  rent  by  distress.  Evidence  not  separating  such  from  rent  proper, 
nonsuit  in  toio  granted  :  83  Ga.  750. 

Attorney's  fees  in  rent  note  not  collectible  by  distress  warrant:  84  Ga.  52. 

May  distrain,  though  removal  with  no  fraudulent  intent:  84  Ga.  479. 

Tenant  removing  crops  from  premises,  without  landlord's  consent,  no  matter 
for  what  purpose,  subject  to  distress,  immediately :  84  Ga.  479  ;  86/616. 

Eepairs  made  by  tenant  to  sidewalk,  held  here  not  proper  set-off  to  distress 
warrant  for  rent :  93  Ga.  248. 

Affidavit  being  sufficient,  warrant  need  not  set  out  reasons  why  rent  due, 
etc :  95  Ga.  801. 

$$2795,4818.  §3125.  (2286.)  Lien.  The  landlord's  lien  for  his  rent  shall  attach 
from  the  time  of  levying  his  distress  warrant,  but  it  shall  take  prec- 
edence of  no  lien  of  older  date  except  as  to  the  crop  raised  on  the 
premises. 

See  notes  to  sections  in  margin. 

Section  cited  and  construed :  50  Ga.  214 ;  46/429,  430.  Prior  to  Act  of  1873, 
had  no  lien  on  crop  of  tenant  before  distress  warrant:  50  Ga.  590.  Landlord's 
lien  on  crop  for  advances  had  to  be  in  writing:  37  Ga.  640.  Lien  by  landlord 
on  crop  from  maturity,  by  distress  warrant,  and  not  trover:  57  Ga.  404-406. 

Lien  on  crop  dates  from  maturity  of  crop,  and  is  superior  to  all  other  liens 
except  taxes :  59  Ga.  302. 

When  not  superior  to  factor's  lien :  52  Ga.  656. 

Distinction  between  lien  of  ordinary  judgment  and  distress  warrant  is, 
former  binds  defendant's  property  from  date,  latter  from  time  of  levy:  69 
Ga.  736,  737. 

Delivery  of  cotton  to  landlord  in  payment  of  rent  so  payable  passes  title  to 
landlord  :  75  Ga.  228. 

Personalty  exempted,  not  subject  to  distress  warrant :  85  Ga.  583. 

As  to  landlord's  lien  on  crops  of  subtenant  who  has  subrented  without  his 
consent:  93  Ga.  282. 

^.hi866'        §3126.   (2287.)  Lien  for  provisions.    Landlords  may  have,  by  special 

$28o6P'43'  contract  in  writing,  a  lien  upon  the  crops  of  their  tenants  for  such 

stock,  farming  utensils,  and  provisions,  furnished  such  tenants  for 

the  purpose  of  making  their  crops;  and  such  lien  shall  be  enforced 

in  the  manner  prescribed  elsewhere  in  this  Code. 

See  notes  to  section  in  margin. 

Special  contract  in  writing,  is  it  superior  to  judgment  lien?  37  Ga.  640. 
Such  liens  attach  from  date  of  agreement,  and  oldest  of  highest  dignity :  39 
Ga.  14.    Lien  of,  good  against  homestead  as  to  crop :  41  Ga.  95 ;  43/339. 


535  SIXTH  TITLE.— CHAPTER  5.  §§  3127-3131 

Of  landlord  and  tenant. 

Relation  of  landlord  and  tenant  must  exist,  without  special  contract  in 
writing,  for  lien  for  supplies  to  arise :  59  Ga.  799 ;  48/405 ;  49/299  ;  56/288. 

Board  furnished  tenant  may  be  supplies  for  which  landlord  may  have  lien 
on  crops :  86  Ga.  616. 

Itemized  account  of  supplies  furnished  need  not  be  attached,  in  foreclosure 
of  landlord's  lien :  86  Ga.  616. 

§3127.  Exempt  articles  paid  for  rent.  In  all  cases  where  landlords  4Jct|11884'5' 
shall  rent  lands,  and  it  is  agreed  that  the  tenant  shall  pay  the  land-$3131- 
lord  a  part  of  the  crop  or  crops  produced  on  the  lands  so  rented,  for 
the  use  of  the  same,  and  the  tenant  shall  in  good  faith  deliver  to 
his  landlord,  in  discharge  of  said  rent,  the  part  of  the  crop  agreed 
on,  said  articles  so  delivered  shall  be  discharged  from  the  lien  of  any 
judgment,  decree  or  other  process  whatsoever  against  said  tenant. 

Cited  and  followed :  79  Ga.  523. 

83128.   (2288.)  Interest.     All  contracts  for  rent  shall  bear  interest  Act  mi, 

!•  1  -  1  ■  I  11  J-  C0bb<    901- 

from  the  time  the  rent  is  due,  and  judgments  upon  suits  for  rent $$2885, 5077. 
may  be  rendered  at  the  first  term. 

Judgment  at  first  term  on  note  reciting  rent  as  consideration  ;  averment  of 
relation  of  landlord  and  tenant,  not  essential.  Tenancy  not  rebutted  by  parol 
after  three  years:  87  Ga.  215. 

§3129.  Title  to  cropper's  crop  in  landlord.  Whenever  the  relation  ^fjg889' 
of  landlord  and  cropper  exists,  the  title  to  and  right  to  control  and§2771- 
possess  the  crops  grown  and  raised  upon  the  lands  of  the  landlord 
by  the  cropper  shall  be  vested  in  the  landlord  until  he  has  received 
his  part  of  the  crops  so  raised,  and  is  fully  paid  for  all  advances 
made  to  the  cropper  in  the  year  said  crops  were  raised  to  aid  in 
making  said  crops. 

§3130.  Landlord  may  recover  crops  disposed  of  without  his  consent.  In  ^f^889' 
all  cases  where  a  cropper  shall  unlawfully  sell  or  otherwise  dispose  §2771- 
of  any  part  of  a  crop,  or  where  the  cropper  seeks  to  take  possession 
of  such  crops,  or  to  exclude  the  landlord  from  the  possession  of  said 
crops,  while  the  title  thereto  remains  in  the  landlord,  the  landlord 
shall  have  the  right  to  repossess  said  crops  by  possessory  warrant, 
or  by  any  other  process  of  law  by  which  the  owner  of  property  can 
recover  it  under  the  laws  of  this  State. 

See  notes  to  section  3131. 

§3131.   Cropper.     Where  one  is  employed  to  work  for  part  of  the|^a-684- 
crop,  the  relation  of  landlord  and  tenant  does  not  arise.     The  title 
to  the  crop,  subject  to  the  interest  of  the  cropper  therein,  and  the 
possession  of  the  land  remain  in  the  owner. 

Question  whether  party  was  or  was  not  tenant :  61  Ga.  489  ;  39/14  ;  82/345 ; 
85/660-664;  86/525. 

Cropper  may  foreclose  laborer's  lien  on  crop  after  rent  and  advances  paid  : 
86  Ga.  215. 
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Principle  stated,  and  difference  between  landlord  and  cropper,  and  landlord 
and  tenant,  considered :  80  Ga.  95 ;  75/272. 

Not  a  criminal  trespass  here,  that  cropper  in  possession  removed  some  of 
cotton  and  sold  it  before  end  of  year  and  before  landlord  settled  with :  81 
Ga.  466.  No  conversion  by  cropper  shown,  here  so  as  to  authorize  trover  by 
landlord :  84  Ga,  508. 

S3117-  §3132.   (2290.)   Duration  of  tenancy.     Where  no  time  is  specified 

for  the  termination  of  tenancy,  the  law  construes  it  to  be  for  the 
calendar  year,  but  if  it  is  expressly  a  tenancy  at  will,  then  either 
party  may  terminate  it  at  will. 

Contract  of  renting  for  two  years,  if  in  writing,  not  changed  or  abrogated 
except  by  mutual  consent :  75  Ga.  246. 

Where  tenant  gave  due  notice  of  intention  to  quit  at  year's  end,  but  used 
building  first  two  weeks  of  new  year,  landlord  could  hold  him  for  year:  88 
Ga.  610. 

§3133.  (2291.)  Notice  to  quit.  Two  months  notice  is  necessary 
from  the  landlord  to  terminate  a  tenancy  at  will.  One  month 
notice  is  necessary  from  tenant. 

Notice  to  quit:  12  Ga.  386-400.  Service  of  notice:  42  Ga.  562.  Section 
cited:  52  Ga.  18-21. 

One  permissively  occupying  house  until  rented,  entitled  to  reasonable  notice 
that  it  has  been  rented :  87  Ga.  470. 

Where  refusal  to  execute  lease  tendered  made  lessee  tenant  at  will  and 
subject  to  eviction  after  statutory  notice :  88  Ga.  686. 

$3H2.  §3134.   (2292.)  Emblements.     The  tenant  at  will  is  entitled  to  his 

emblements,  if  the  crop  is  sowed  before  notice  to  quit  by  the  land- 
lord, or  the  tenancy  otherwise  suddenly  terminated,  as  by  sale  of 
the  estate  by  the  landlord,  or  by  judicial  sale,  or  death  of  the  land- 
lord or  tenant. 

Section  cited :  52  Ga.  21 ;  56/582. 

Legal  representatives  entitled  to  emblements  where  tenancy  terminated 
by  death  of  tenant :  65  Ga.  493. 

$3123  §3135.   (2293.)    Casualties  no  abatement  of  rent.     The  destruction  of 

a  tenement  by  fire,  or  the  loss  of  possession  by  any  casualty,  not 
caused  by  the  landlord,  or  from  defect  of  his  title,  shall  not  abate 
the  rent  contracted  to  be  paid. 

Must  pay  rent  in  absence  of  contract  to  contrary,  if  premises  destroyed:  2 
Ga.  124;  39/471;  11/111.  Where  premises  rented  were  destroyed  by  Federal 
army, scaling  ordinance  of  1865  applied:  41  Ga.  137.  Landlord  not  liable  for 
damages  by  unforeseen  causes :  49  Ga.  273. 

General  Note.  Notes  from  Code  of  1882 : 

Contract,  parol,  establishing  relation  of  landlord  and  tenant  for  one  year 
may  be  made  before  the  year  begins :  63  Ga.  475. 

Cotenant,  occupancy  of  one  with  consent  of  other  does  not  necessarily  re- 
lieve him  from  rent :  14  Ga.  429. 

Crop,  judgment  for  plaintiff  in  ejectment  gives  growing  crop  unless,  etc. : 
39  Ga.  664. 
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Custom  may  be  shown  as  to  neighboring  land  in  estimating  rents :  29  Ga.  82. 

Damages,  as  to  liability  of  landlord  for,  to  tenant's  property :  30  Ga.  866 ; 
39/211;  44/489;  48/172;  54/473;  55/180;  58/204;  63/612. 

Dispossession  warrant,  as  to  evidence  on  trial  of:  57  Ga.  16.  Justice  in  one 
county  may  issue  warrant  to  dispossess  tenant  in  another:  66  Ga.  59. 

Distress  warrant,  to  bring  suit  against  landlord  for  maliciously  suing  out, 
tenant  need  not  wait  till  termination  of  suit :  56  Ga.  188.  Affidavit  for,  need 
not  state  when  debt  became  due:  56  Ga.  11.  Need  not  specify  particular 
premises  for  which  rent  is  due:  40  Ga.  511. 

Ejectment,  tenant  not  allowed  to  enjoin  suit  by  landlord :  21  Ga.  190. 
Against  one  in  possession  :  12  Ga.  386. 

Eviction,  upon,  of  tenant  by  sale  of  land  on  execution  against  landlord 
while  growing  crop  is  on  premises,  rent  note  fails :  59  Ga.  758. 

Evidence  proof  of  renting  from  one  in  individual  character  not  proper  in 
suit  by  same  as  administrator:  15  Ga.  301.  Proof  of  special  contract  for  rent 
admissible  under  short  form  of  pleading,  when :  32  Ga.  542. 

Executor  purchase  at  own  sale  by,  only  voidable,  and  tenant  of,  occupying 
land  so  bought,  cannot  deny  adverse  possession  of  his  landlord :  39  Ga.  381. 

Factor  furnishing  supplies  to  tenant  at  instance  of  landlord  :  39  Ga.  1. 

Fire  loss  of  rented  property  by,  does  not  discharge  from  rent  for  full  term : 

39  Ga.  471. 

Heirs  of  tenant  cannot  dispute  tenancy  of  ancestor  or  themselves  while 
holding  in  same  right :  61  Ga.  559. 

House  of  ill  fame,  landlord  cannot  recover  rent  for,  if  purpose  of  renting 
known :  20  Ga.  449. 

Injunction  by  landlord  to  prevent  insolvent  tenant  from  removing  products : 

40  Ga.  187. 

Joint  occupants,  one  of,  having  no  title,  will  be  considered  as  holding  in 
subordination  to  one  having :  9  Ga.  23. 

Landlord,  party  claiming  to  be,  of  defendant  in  ejectment,  no  right  to  be 
made  codefendant:  36  Ga.  611. 

Lease  of  room  in  building  of  several  stories  gives  tenant  no  interest  in 
land  :  12  Ga.  12.  Of  city  lot  on  condition  of  repairs  by  landlord  :  28  Ga.  422. 
For  a  term  of  years,  being  a  chattel,  may  commence  in  future:  6  Ga.  423. 
Lessor  seeking  to  enter  must  show  that  term  of,  has  expired  :  60  Ga.  550. 

Lien  of  landlord  on  crop  for  rents  superior  to  agreement  of  cotenant  as  to 
disposition  of  crop :  64  Ga.  482. 

Notice,  tenant  for  a  year  not  entitled  to,  of  equities  against  landlord :  43 
Ga.  226. 

Nuisance,  when  landlord  not  liable  for,  maintained  by  tenant:  38  Ga.  542. 

Partners,  landlord  furnishing  stock  and  tenant  labor  does  not  make  them : 
42  Ga.  226 ;  48/425. 

Partnership,  landlord  entitled  to  rent  due  by,  out  of  partnership  property: 
38  Ga.  121. 

Receiver,  appointment  of,  at  instance  of  landlord :  40  Ga.  375. 

Rent,  payable  in  cotton  distress  lies  for:  56  Ga.  311. 

Subtenancy,  tenant  has  no  right  to  sublet  without  landlord's  consent:  38 
Ga.  261. 

Tenant,  temporary  owner  of  city  property  for  certain  purposes :  20  Ga.  57. 
Becomes  tenant  at  will  under  parol  contract  for  more  than  one  year:  12  Ga. 
386 ;  48/422.     Claimant  may  deny  tenancy  of  plaintiff  in  fi.  fa.:  61  Ga.  4S8. 

Title,  tenant  may  buy  up,  to  be  asserted  after  termination  of  tenancy:  29 
Ga.  503.    Determines  who  are  in  subordination :  9  Ga.  23. 
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Tort,  landlord  not  liable  for,  of  tenant  in  hiring  and  working  servants,  etc. : 
56  Ga.  398. 

Use  and  occupation,  relation  of  landlord  and  tenant  necessary  to  action 
for:  14  Ga.  1313;  12/313;  19/314;  30/143;  35/92. 

Notes  from  decisions  since  Code  of  1882  : 

Assignee,  of  non-negotiable  rent  notes  of  subtenant,  forced  to  pay  rent  to 
landlord;  rights  of:  93  Ga.  282. 

Contract  of  renting  for  two  years,  if  in  writing,  not  changed  or  abrogated 
except  by  mutual  consent :  75  Ga.  246.  Contract  for  one  year  with  privilege 
of  refusal,  and  tenant  remaining  in  possession  after  first  year,  contract  is  ex- 
tended :  91  Ga.  220.  Contract  was  perpetual  lease  on  condition  of  prompt  pay- 
ment of  ground  rent,  not  a  tenancy  from  year  to  year ;  if  ambiguous,  open  to 
extrinsic  evidence :  83  Ga.  34. 

Creditor  of  landlord  cannot  take  tenant's  cotton,  left  at  his  warehouse  by 
landlord  as  tenant's  agent,  and  apply  to  landlord's  debt,  although  rent  not 
paid  :  67  Ga.  378. 

Damages,  landlord  liable  for,  to  tenant  below,  from  negligent  use  of  bath- 
room by  tenant  above,  when:  66  Ga.  505.  As  to  recouping  damages,  etc., 
where  landlord  and  tenant  have  each  violated  stipulations  of  rent  contract: 
86  Ga.  725 ;  91/531.  Landlord  failing  to  repair  and  tenant's  goods  being  injured, 
effect  of  tenant's  negligence :  95  Ga.  288,  289. 

Subtenant  may  discharge  debt  to  principal  by  paying  rent  to  landlord,  etc : 
93  Ga.  282.  Agent  to  rent  may,  after  portion  of  rental  term  expired,  become 
tenant's  agent  to  subrent,  without  invalidating  original  contract :  91  Ga.  555. 


CHAPTER  6. 

OF    ESTATES    ON    CONDITION. 

§3136.  (2294.)  Definition.  An  estate  may  be  granted  upon  a  con- 
dition, either  express  or  implied,  upon  performance  or  breach  of 
which  the  estate  shall  either  commence,  be  enlarged  or  defeated. 

A  deed  conveying  land  upon  a  condition  subsequent:  45  Ga.  627.  Held 
words  of  covenant,  and  not  of  condition  :  46  Ga.  241.  What  is  an  estate  upon 
condition  :  39  Ga.  207. 

Grant  of  land  to  railroad,  so  long  as  used  for  "  shops,  depots  and  other  con- 
veniences and  fixtures  necessary  for  company,"  not  complied  with  by  build- 
ing tracks  across  it :  86  Ga.  585. 

§3137.  (2295.)  Precedent  and  subsequent.  Conditions  may  be 
either  precedent  or  subsequent.  The  former  require  performance 
before  the  estate  vests  ;  the  latter  may  cause  a  forfeiture  of  a  vested 
estate.  The  law  inclines  to  construe  conditions  to  be  subsequent 
rather  than  precedent,  and  to  be  remediable  by  damages  rather  than 
by  forfeiture. 

Held  not  a  condition  precedent :  62  Ga.  546-550.  Conditions  subsequent  are 
not  favored:  15  Ga.  103.  A  condition  subsequent:  45  Ga.  621-629.  There  must 
be  entry  to  revest  estate  forfeited  by  condition  subsequent:  56  Ga.  461.  Fee 
upon  condition  :  45  Ga.  482,  483. 
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Estate  forfeited  and  sold  for  rent  due,  tenant  entitled  to  overplus  after  rent 
paid :  71  Ga.  392. 

When  sale  passed  title  defeasible  by  condition  subsequent,  and  property 
was  not  subject  to  claims  against  seller :  73  Ga.  697. 

Land  conveyed  to  railroad  for  specified  purposes  and  so  used,  conditions 
not  violated  because  used  for  benefit  of  another  company  :  85  Ga.  668. 

Where  fee  defeasible  on  feoffor  surviving  wife,  the  donee  in  deed  from  him, 
then  children  could  not  recover  the  land,  he  having  married  again  and  at  death 
having  left  it  to  children  of  second  marriage :  87  Ga.  562. 

Security  deed  here  not  become  absolute  upon  failure  to  pay  debt  at  ma- 
turity :  95  Ga.  581.     See  69  Ga.  433. 

§3138.   (2296.)  Repugnant  condition.     A   condition    repugnant   to^MS; 
the  estate  granted  is  void  ;  so  are  conditions  to  do  impossible  or  ille-  4013, 
gal  acts,  or  which  in  themselves  are  contrary  to  the  policy  of  the 
law. 

See  notes  to  section  3668. 

Conditions  subsequent  impossible  to  be  performed,  void:  15  Ga.  103. 

§3139.  (2297.)  Disability.  No  legal  disability,  except  being  non 
compos  mentis,  will  excuse  a  person  from  failing  to  comply  with  a 
condition  annexed  to  his  or  her  estate  ;  no  notice  of  such  condition 
need  be  given  by  the  person  claiming  under  the  limitation  over. 

§3140.  (2298.)  Dependent  and  independent  covenants.  The  depend- $3639- 
ence  or  independence  of  covenants  or  conditions  must  be  collected 
from  the  intention  of  the  parties,  viewing  the  entire  instrument ;  in 
dependent  conditions  the  failure  of  the  person  first  required  to  act 
is  an  excuse  to  the  other  party  for  failing  to  comply.  If  the  condi- 
tions be  independent,  no  such  excuse  avails  ;  the  law  inclines  to  con- 
strue conditions  to  be  independent. 

Where  landlord  covenants  to  repair  and  fails  to  do  so,  rent  not  forfeited. 
Tenant  has  right  of  action,  or  may  recoup  against  rent :  68  Ga.  40. 

§3141.  (2299.)  Effect  of  breach  of  condition.  Upon  breach  of  condi- 
tion subsequent,  working  a  forfeiture,  the  person  to  whom  the  es- 
tate is  limited  may  enter  immediately. 

Breach  of  condition  gives  right  of  entry  :  19  Ga.  135.  No  forfeiture  of  estate 
for  breach  of  condition  subsequent  until  entry :  56  Ga.  461 ;  20/563. 

No  demand  necessary,  before  beginning  action  for  recovery  of  land,  for  non- 
compliance with  conditions  of  grant :  86  Ga.  585. 

Land  conveyed  to  railroad  for  specified  purposes  and  so  used,  conditions  not 
violated  because  used  for  benefit  of  another  company :  85  Ga.  668. 

Genekal  Note. — Absolute  estate  on  condition  subsequent:  4Ga.  75.  A  res- 
ervation in  a  deed  for  grantee's  benefit  must  be  strictly  complied  with:  9  Ga. 
497.  When  the  conditions  must  be  shown  to  exist:  10  Ga.  293-296.  Where 
widow  took  an  estate  on  condition :  23  Ga.  395.  Where  conditional  sale  here 
valid  against  subsequent  mortgage  :  23  Ga.  205.  Wife  forfeiting  the  estate,  not 
complying  with  the  condition  :  24  Ga.  139-142.     Fee  subject  to  be  divested : 
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24  Ga.  117.  Words  of  covenant,  and  not  condition :  39  Ga.  202.  "Waiver  of  a 
condition :  40  Ga.  676.  Conditional  sale,  and  five  years  not  too  long  to  call  for 
a  reconveyance :  32  Ga.  633. 


CHAPTER  7. 

OF   TENANCY   IN    COMMON. 

ACobb2545       §3142.   (2300.)  Joint  tenancies  abolished.     Joint  tenancy  does  not 
AetS01853"4,  exist  in  this  State,  and  all  such  estates,  under  the  English  law,  will 
be  held  to  be  tenancies  in  common  under  this  Code. 

By  Act  of  1828,  survivorship  in  joint  tenancies  abolished  as  to  lands : 
21  Ga.  402.  Abolished  by  Constitution  of  1777,  interpreted  by  Act  of  1828, 
afterwards  extended  to  personalty  by  Acts  of  1853-4,  page  70:  23  Ga.  325-327. 
A  joint  estate,  and  not  estate  tail,  by  will :  29  Ga.  403  ;  35/40.  Tenants  in  com- 
mon by  will:  38 Ga.  154.  By  deed,  tenants  in  common:  43 Ga.  327.  Estate  for 
life,  and  not  joint  estate,  by  will:  33  Ga.  Sup.  129,  133. 

§3143.  (2301.)  Definition  of  tenancy  in  common.  Wherever  two  or 
more  persons,  from  any  cause,  are  entitled  to  the  possession,  simul- 
taneously, of  any  property  in  this  State,  a  tenancy  in  common  is 
created.  Tenants  in  common  may  have  unequal  shares  ;  they  will 
be  held  to  be  equal  unless  the  contrary  appears.  The  fact  of  ine- 
quality does  not  give  the  person  holding  the  greater  interest  any 
privileges,  as  to  possession,  superior  to  the  person  owning  a  lesser 
interest,  so  long  as  the  tenancy  continues. 

In  absence  of  proof,  the  law  defines  the  interest  of  tenants  in  common  as 
equal :  37  Ga.  12.  Trover  generally  cannot  be  brought  by  one  tenant  in  com- 
mon against  his  cotenant :  29  Ga.  298 ;  4/428 ;  2/73 ;  6/84.  Bill  by  one  coten- 
ant  against  the  other,  partition  and  rent:  14  Ga.  429.  Where  only  a  joint  in- 
terest was  conveyed  by  the  deed :  26  Ga.  515 ;  56/9 ;  10/649.  Undivided  joint 
ownership  of  use  and  profits  of  land  creates  a  partnership  in  :  61  Ga.  676.  Hus- 
band tenant  in  common  with  children  in  corpus  and  future  profits :  56  Ga. 
101-113.  Widow  before  partition  has  dower  in  land  held  by  husband  as  tenant 
in  common  :  58  Ga.  249,  250. 

Partners  are  tenants  in  common  where  land  deeded  to  them  in  firm  name : 
65  Ga.  71 ;  see  also  81  Ga.  494. 

Part  ownei*s  of  ship  are  tenants  in  common,  not  copartners,  etc. :  74  Ga.  19 

Conveyance  to  trustee  for  wife  and  her  "  present  heirs,"  wife  and  her  then 
children  were  tenants  in  common :  74  Ga.  467. 

Conveyance  to  one  and  his  children,  there  being  children,  created  tenancy 
in  common  :  80  Ga.  385. 

Will  here  created  tenancy  in  common  between  widow  and  child,  subject  to 
division  on  marriage  of  widow:  69  Ga.  741. 

Will  creating  tenancy  in  common  between  mother  and  children  :  70  Ga.  667. 

Tenancy  in  common  as  to  party  wall :  70  Gn.  39. 

Title  of  tenants  in  common  technically  several,  not  joint:  84  Ga.  392. 

On  joint  demise  in  ejectment,  the  title  proved  must  be  joint,  or  none  can  re- 
cover ;  grandchildren  here  not  tenants  in  common  with  children  of  life-tenant : 
79  Ga.  417. 
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Rule  in  ejectment,  that  action  of  tenants  in  common  fails,  if  either  has  no 
title,  not  apply  where  equitable  defense  filed :  86  Ga.  540. 

Devise  to  "my  daughters,  to  be  kept  for  them  and  their  children's  use,"  etc., 
mother  and  children  tenants  in  common :  95  Ga.  781. 

§3144.  (2302.)  Rights  and  liabilities  of  cotenants.  Every  tenant $3147. 
in  common  has  the  right  to  possess  the  joint  property,  and  so  long 
as  he  occupies  no  greater  portion  of  it  than  his  own  share  would  be 
on  division,  and  does  not  withdraw  from  it  any  of  its  essential  value, 
such  as  mineral  deposits,  he  is  not  liable  to  account  for  rent  to  his 
cotenant ;  but  if  he  receives  any  rent  or  other  profit,  or  commits 
any  waste,  or  if  he  by  any  means  deprives  his  cotenant  of  the 
use  of  his  fair  proportion  of  the  property,  or  if  he  appropriates  all 
to  his  exclusive  use,  or  if  the  property  is  of  such  a  character  as  that 
the  use  of  it  must  necessarily  be  exclusive,  then  he  is  liable  to  ac- 
count to  his  cotenant. 

When  one  tenant  liable  to  another  for  rent :  14  Ga.  429.  If  one  tenant  in 
common  receives  more  than  his  just  share,  as  to  his  liability  to  account:  22 
Ga.  131.  Claim  by  tenant  for  account  for  exclusive  use  of  estate  by  cotenant 
has  prior  right  to  mortgage :  57  Ga.  32.  Estate  in  common  conveyed,  notice 
of  character  of  estate  thereby  carried  to  a  purchaser :  55  Ga.  505. 

One  who  rented  interest  in  lands  to  cotenant  in  common,  had  no  lien  supe- 
rior to  title  of  one  holding  under  mortgage  sale  of  cotenant's  interest:  69 
Ga.  742. 

Extent  of  liability  of  one  tenant  to  the  other,  on  bill  for  partition  and  ac- 
count: 71  Ga.  15. 

Land  paid  for  with  firm  money  and  title  taken  in  two  members  of  the  firm, 
all  the  firm  are  tenants  in  common  and  can  mortgage  it :  72  Ga.  830. 

Father,  voluntarily  conveying  interest  in  home  to  daughter,  not  liable  for 
rents  while  occupying  same,  daughter  voluntarily  living  elsewhere :  75  Ga.  203. 

Tenants  in  common  cannot  bind  each  other  by  appointment  of  agent :  75 
Ga.  247. 

Tenant  in  common  entitled  to  use  but  not  to  obstruct  alley ;  that  coten- 
ant not  damaged,  immaterial:  83  Ga.  789. 

Payment  of  purchase-money  to  one  joint  holder  of  title,  not  binding  on 
others,  no  authority  or  ratification :  84  Ga.  84. 

§3145.    (2303.)     Adverse  possession.     There  can  be  no  adverse  pos-^3585- 
session  against  a  cotenant  until  actual  ouster,  or  exclusive  possession 
after  demand,  or  express  notice  of  adverse  possession;   in  either  of 
which  events  the  cotenant  may  sue  at  law  for  his  possession. 

Partition  by  vendee  of  one  tenant  in  common,  where  other  tenant  in  com- 
mon attempts  to  sell  all,  but  could  only  sell  his  part  of  the  estate,  and  posses- 
sion notice:  61  Ga.  608,  613.  Where  one  tenant  in  common  did  not  hold 
adversely  to  the  other:  57  Ga.  484-489.  When  cotenant  can  bring  action  of 
account  against  the  other  for  his  holding  more  than  just  share  of  surplus, 
notice:  22  Ga.  131.  Trover  by  one  joint  tenant  against  the  other,  measure  of 
recovery,  adverse  possession:  29  Ga.  298. 

Land  set  apart  as  year's  support  to  widow  and  children,  who  took  possession 
exclusive  of  child  by  former  marriage,  this  is  actual  ouster  of  latter:  70 
Ga.  796. 
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Neither  ouster,  adverse  possession  after  demand,  nor  notice  proven,  law  of 
adverse  possession  not  charged :  75  Ga.  169. 
Section  applied :  78  Ga.  143. 

$$4786,4783.  §3146.  (2304.)  Partition.  Upon  application  by  any  tenant  in 
common,  the  superior  court  may  order  partition  as  hereinafter  pro- 
vided. 

See  notes  to  sections  in  margin. 

Extent  of  liability  of  one  tenant  to  the  other,  on  bill  for  partition  and  ac- 
count: 71  Ga.  15. 

Voluntary  partition  by  tenants  in  common,  upheld,  when  :  93  Ga.  819. 

574Gu'a244"     §3147.    Accounting  between  cotenants.      If  one  tenant  in   common 

22Ga.i6i*  receives  more  than  his  share  of  the  rents  and  profits,  he  is  liable 

therefor  as  agent  or  bailiff  of  the  other  cotenant;  and  in  equity  the 

claim  for  such  indebtedness  is  superior  to  liens  placed  on  his  interest 

by  the  tenant  in  possession  receiving  the  profits. 

General  Note. — Sale  of  individual  interest  by  the  sheriff,  purchaser  tenant 
in  common :  2  Ga.  73.  Mortgage  by  two  and  levy  on  the  foreclosed  interest  of 
one,  valid  :  37  Ga.  12.  Ejectment  by  one  tenant  in  common  against  cotenant : 
42  Ga.  96.  Tenants  in  common  making  joint  demand  must  bring  joint  action  : 
2  Ga.  325-330.  May  sue  separately  in  trover:  6  Ga.  84;  28/469-473.  Where 
one  of  two  tenants  in  common  is  not  barred  by  the  statute  of  limitations  in 
trover,  it  does  not  relieve  the  other  who  is:  7  Ga.  517.  What  presumption 
arises,  in  joint  occupancy  of  land,  as  to  title:  9  Ga.  23.  Joint  occupancy  by 
father  and  son,  acts  of  ownership  by  father  determining  title:  25  Ga.  28-34. 
Tenants  in  common  of  lands  incorporated  for  purpose  of  selling  and  improving 
them :  11  Ga.  556.  Receiver  appointed  at  instance  of  one  cotenant  against  the 
other:  11  Ga.  595  ;  14/522.  Only  the  interest  acquired  by  purchaser  of  the  one 
whose  property  is  sold  under  execution  against  both:  12  Ga.  431.  Either  one 
can  convey  his  individual  interest  in  land  held  as  a  firm,  being  tenants  in  com- 
mon :  19  Ga.  14.  Carpenter  can  only  assert  his  lien  against  one  whom  he  right- 
fully has  such  lien  against,  although  he  attempts  it  against  all  the  joint 
owners :  19  Ga.  591.  What  interest  a  joint  tenant  might  claim :  20  Ga.  152. 
Death  of  one  joint  lessor,  recovery  had  for  moiety  of  land  and  mesne  profits :  21 
Ga.  401.  Bill  not  without  equity,  alleging  some  of  tenants  in  common  made  val- 
uable improvements  on  the  land  :  25  Ga.  93.  Sale  by  remainder-man,  purchaser 
joint  tenant  with  the  other:  26  Ga.  515.  One  taking  possession  to  exclusion  of 
others,  measure  of  recovery,  and  as  to  severance  of  the  joint  tenancy:  29  Ga. 
298.  Joint  mortgagors  presumed  tenants  in  common :  37  Ga.  15.  Where  one 
joint  tenant  can  maintain  trover  against  the  other:  29  Ga.  298;  4/42.  Equity's 
jurisdiction  over  matters  of  account  as  between  tenants  in  common :  12  Ga. 
431.  When  only  one  tenant  in  common  can  bring  ejectment  against  the  other : 
29  Ga.  273.  Bill  filed  for  partition  and  account  between  tenants  in  common, 
demurrable,  not  alleging  sufficient:  49  Ga.  278.  Where  husband  and  wife 
holding  jointly  through  trustee:  54  Ga.  96.  Resort  to  equity  for  partition  :  55 
Ga.  243,  244.  Where  partition  in  equity,  the  remedy  for  adjusting  equities 
between  the  parties  as  to  trust  estate,  tenants  in  common:  56  Ga.  649.  Levy 
and  sale  of  entire  property,  mortgage  by  one  tenant  in  common  enjoined  until 
partition  :  57  Ga.  32.  Purchaser  from  one  tenant  in  common  can  force  parti- 
tion as  to  cotenant:  61  Ga.  608. 

Purchaser  of  one  third  undivided  interest  under  mortgage  foreclosure  be- 
came tenant  in  common,  though  division  previously  had  by  agreement:  65 
Ga.  538. 
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Tenant  in  common  having  mortgaged  his  interest  and  afterwards  made 
division  of  lands  with  cotenant,  mortgagee  could  foreclose  against  portion  set 
apart  to  mortgagor :  69  Ga.  650. 

Estopped  by  conduct  here  from  denying  cotenant's  seizin  on  widow's  appli- 
cation for  dower :  75  Ga.  416. 

Widow  entitled  to  dower  out  of  land  held  by  husband  jointly  with  an- 
other, without  partition  :  75  Ga.  417. 

Must  be  division  between  croppers,  before  possessory  warrant  will  lie  by  one 
against  the  other  for  portion  of  joint  property :  77  Ga.  536. 

One  of  several  owners  of  ferry  liable  for  tort  of  ferryman,  unless  pleads 
non-joinder  of  other  owners:  91  Ga.  423. 

Tenant  in  common  can  recover  in  ejectment  only  his  own  interest  in  prem- 
ises :  81  Ga.  494 ;  see  also  58  Ga.  259. 


CHAPTER  8. 

OF  TRUST  ESTATES,  TRUSTS  AND  TRUSTEES. 

ARTICLE  1. 

OF  THEIR  CREATION  AND  NATURE. 

§3148.  (2305.)  Definition.  Estates  may  be  created,  not  for  the $3103, si62. 
benefit  of  the  grantee,  but  for  the  use  of  some  other  person.  They 
are  termed  trust  estates.  No  formal  words  are  necessary  to  create 
such  an  estate.  Whenever  a  manifest  intention  is  exhibited  that 
another  person  shall  have  the  benefit  of  the  property,  the  grantee 
shall  be  declared  a  trustee. 

No  particular  form  necessary,  trust  of  personalty  may  be  by  parol :  10  Ga. 
535.  Where  no  trust  arose:  27  Ga.  96,  592.  Words  in  a  will  creating  a  trust: 
29  Ga.  553.  An  illegal  parol  trust  attempted :  34  Ga.  459.  Where  deed  created 
a  trust  estate  for  sole  and  separate  use,  no  formal  words  necessary:  55  Ga. 
25-27.  Where  a  deed  to  trustee  for  a  woman  and  heirs  conveyed  it  for  their 
benefit  in  common :  55  Ga.  505. 

Trust  having  been  created  by  deed  for  benefit  of  grantor's  wife  and  children, 
could  not  afterwards  be  altered  by  grantor,  trustee  and  wife :  67  Ga.  264. 

Deed  here  created  trust  to  pay  off  mortgages,  vesting  title  in  grantee,  sub- 
ject to  performance  of  trust :  68  Ga.  501. 

Title  of  property  conveyed  here  vested  in  grantor  as  trustee  for  wife  and 
children  :  69  Ga.  302. 

Cited  ;  no  formal  words  necessary,  but  intention  controls;  this  section  ap- 
plies to  all  contracts,  agreements  or  transactions,  by  which  a  trust  is  declared 
in  writing:  70  Ga.  158. 

Assignee  in  deed  of  assignment  for  creditors  is  trustee  for  unpreferred  cred- 
itors named  therein  :  70  Ga.  313. 

Conveyance  to  woman  and  children  in  fee  does  not  create  trust  estate :  75 
Ga.  95. 

Father  not  really  guardian  for  minor  son,  taking  title  as  such,  holds  as  trus- 
tee :  95  Ga.  778. 
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Apctf61876'  §3149.  (2306.)  For  whom.  Trust  estates  may  be  created  for  the 
benefit  of  any  minor,  or  person  non  compos  mentis.  Any  person  com- 
petent by  law  to  execute  a  will  or  deed  may,  by  such  instrument  duly 
executed,  create  a  trust  for  any  male  person  of  age,  whenever  in 
fact  such  person  is,  on  account  of  mental  weakness,  intemperate 
habits,  wasteful  and  profligate  habits,  unfit  to  be  entrusted  with  the 
right  and  management  of  property:  Provided,  the  requisitions  of  the 
law  in  all  other  respects  are  complied  with:  And  provided  further,  if 
when  so  created  by  deed,  the  same  shall  be  recorded  where  the  cestui 
que  trust  resides,  within  three  months  from  its  execution,  and  if  not 
so  recorded  the  same  shall  be  null  and  void:  Provided  also,  if  at  any 
time  the  grounds  of  such  trust  shall  cease,  then  the  beneficiary  shall 
be  possessed  legally  and  fully  of  the  same  estate  as  was  held  in  trust, 
and  any  person  interested  may  file  any  proper  proceeding  in  the 
superior  court  where  the  trustee  resides,  to  have  the  trust  annulled 
on  that  ground,  if  he  so  desires.  Any  person  having  claims  against 
the  beneficiary  may  avail  himself  of  the  provision  of  the  Code  in  re- 
lation to  condemning  trust  property  at  common  law. 

Section  cited :  53  Ga.  213.  Where  separate  estate  created  in  wife  by  acts  of 
husband,  although  no  words  of  trust:  51  Ga.  35-37;  53/277-281.  Cannot  be 
created  for  sole  benefit  of  male  sui  juris,  to  shield  from  creditors:  54  Ga.  231- 
234 ;  59/679 ;  but  see  57  Ga.  213.  May  be  created  in  trust  for  unborn  children : 
15  Ga.  122 ;  52/435,  425. 

$2488.  §3150.   (2307.)   Separate    estate.     No   words   of   separate   use   are 

necessary  to  create  a  trust  estate  for  the  wife.  The  appointment  of 
a  trustee,  or  any  words  sufficient  to  create  a  trust,  shall  operate  to 
create  a  separate  estate. 

See  notes  to  sections  2474  and  2488. 

Words  creating  a  separate  estate  by  will  to  daughters :  7  Ga.  76 ;  31/203.  No 
formal  words  necessary ;  may  be  created  in  feme  sole  without  trustee :  12  Ga. 
195 ;  16/528.  Where  no  proper  words  creating  a  separate  estate :  21  Ga.  386, 
394;  26/520;  19/577;  43/221;  42/96-118;  33  Sup.  76;  11/67.  Words  creating,  in 
a  marriage  settlement,  separate  estate  in  wife:  24  Ga.  52-56.  Words  in  a  will 
creating  a  separate  estate  in  a  daughter  not  subject  to  levy  and  sale  for  hus- 
band's debts :  48  Ga.  597.  Where  the  wife  could  appoint  her  husband  as  her 
trustee :  30  Ga.  446.  Where  husband  deriving  property  from  wife  could  con- 
vey it  directly  to  her:  31  Ga.  728;  35/191.  May  be  created  by  parol,  without 
trustee :  34  Ga.  298.  Husband  acting  as  wife's  trustee :  16  Ga.  103.  Intention 
to  defeat  the  marital  rights  had  to  be  unequivocal :  17  Ga.  425.  Wife's  right 
to  possession  of  separate  trust  property  where  a  naked  trustee :  20  Ga.  645.  And 
may  foreclose  mortgage  in  her  own  name  where  there  was  a  naked  trustee :  64 
Ga.  68.  Income  of  separate  estate  and  property  bought  with  it  remain  wife's 
separate  estate :  53  Ga.  318.  Wife  may  will  her  separate  estate  without  hus- 
band's consent :  56  Ga.  344.  Property  conveyed  to  trustee  whose  wife  took  joint 
interest  with  children:  56  Ga.  10,  11. 

Son-in-law's  deed  in  1865  to  mother-in-law,  for  love  and  affection,  here  con- 
veyed separate  estate :  74  Ga.  130. 

Prior  to  Code,  the  mere  nomination  of  trustee  did  not  create  separate  estate 
for  married  woman  :  69  Ga.  330. 
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§3151.  (2308.)  Express,  etc.  Trusts  are  either  expressed  or  im- 
plied. 

§3152.  (2309.)  Definitions.  Express  trusts  are  those  created  and  ^ 
manifested  by  agreement  of  the  parties.  Implied  trusts  are  such  as 
are  inferred  by  law  from  the  nature  of  the  transaction,  or  the  conduct 
of  the  parties. 

Implied  trusts  not  within  statute  of  frauds  requiring  trusts  of  land  to  be  in 
writing:  46  Ga.  283-291.  \ 

See  notes  to  sections  2693  and  3159. 

Absolute  assignment  of  insurance  policy  by  debtor  to  creditor,  with  privi- 
lege of  buying  back,  does  not  create  implied  trust:  75  Ga.  25. 

§3153.   (2310.)  Express,  etc.     All  express  trusts  must  be  created  or  ^f' 3103' 
declared  in  writing. 

Express  trusts  must  be  in  writing:  46 Ga.  411. 

Instructions  of  principal  to  agent  did  not  constitute  agreement  of  parties, 
nor  create  express  trust  by  parol:  78  Ga.  122. 

Father's  express  oral  declaration  did  not  create  trust  for  children :  89  Ga.  9 ; 
see  also  68  Ga.  501;  89/13;  88/823. 

§3154.   (2311.)     Contingent  and  shifting.      An  express  trust  may $$3103' 3101- 
depend  for  its  operation  upon  a  future  event,  and  is  then  a  contin- 
gent trust.     It  may  operate  in  favor  of  additional  or  other  benefi- 
ciaries upon  specified  contingencies,  and  is  then  a  shifting  trust. 

When  lapse  of  time  no  bar  to  express  trusts  by  deed  or  will :  3  Ga.  383 ;  , 

11/17-19.    If  her  express  trust  depends  for  operation  on  a  future  event,  it  be- 
comes contingent :  39  Ga.  648. 

§3155.   (2312.)   Resulting  trust.     An  implied  trust  is  sometimes  for  *jj}JJ» 3196, 
the  benefit  of  the  grantor,  or  his  heirs,  or  heirs  or  next  of  kin  of  a 
testator,  and  is  then  a  resulting  trust. 

See  notes  to  sections  in  margin. 

How  rebutted:  29  Ga.  651.  Agent  buying  land  for  principal  in  his  own 
name,  a  resulting  trust  for  principal:  31  Ga.  295;  30/96.  May  be  proved  by 
verbal  admissions :  25  Ga.  403.  When  brother  bought  for  sister  and  took  deed 
in  his  own  name :  64  Ga.  508. 

§3156.   (2313.)  Execution  of  trusts.     Trusts  are  either  executed  or         ,  f      -     ^  y 
executory.     In  the  former,  everything  has  been  done  by  the  trustee   ^  I  ■  /  '         w 
required  to  secure  the  property,  or  to  render  certain  the  interest  of    £J 
the  beneficiaries,  and  all  that  remains  for  him  to  do  is  to  preserve 
the   property  and    execute  the  beneficial  purposes.     In  executory 
trusts,  something  remains  to  be  done  by  the  trustee,  either  to  secure 
the  property,  to  ascertain  the  objects  of  the  trust,  or  to  distribute 
according  to  a  specified  mode,   or  some  other  act,  to  do  which  re- 
quires him  to  retain  the  legal  estate. 

See  notes  to  section  3157. 

Trust  executed  on  death  of  cestui  que  trust  or  ceasing  of  the  coverture :  1  Ga. 
381.     What  constitutes  execution  of  a  trust  of  personalty :  5  Ga.  218.    Under 
35 
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a  will,  on  death  of  tenant  for  life  it  was  executed :  7  Ga.  517.  Absolute  prop- 
erty to  wife  by  conveyance  to  trustee,  and  on  her  death  went  to  husband:  13 
Ga.  516.  Gift  to  father  in  trust  for  children,  executed  trust:  23  Ga.  484. 
Where  trustee  has  nothing  to  do,  it  is  an  executed  trust:  32  Ga.  264;  62/733- 
739;  26/142.  Where  trust  by  deed  was  not  executed:  27  Ga.  584.  Rule  in 
Shelley's  case  applies  to  executed  trusts,  but  not  to  executory  trusts  where 
not  so  intended  by  testator :  2  Ga.  307.  Where  it  was  an  executed  and  not  an 
executory  trust:  3  Ga.  559,  560;  29/758.  Where  something  to  be  done  by 
trustee,  trust  is  executory:  6  Ga.  530;  56/598;  57/213.  On  death  of  trustee, 
beneficiary  clothed  with  the  title:  53  Ga.  250,  251.  Executory  trusts  are  not 
within  the  rule  in  Shelley's  case:  58  Ga.  15.  Section  cited:  63  Ga.  751.  Exe- 
cuted trusts  on  death  of  grantor,  as  to  children :  49  Ga.  397-410. 

Trust  executed  on  death  of  life-tenant:  67  Ga.  267. 

Where  trustee  for  certain  life-tenants  had  no  further  duties  except  to  pro- 
tect their  title  until  their  majority ;  after  majority,  trust  was  executed :  73 
Ga.  211. 

Where  trustees  appointed  by  will  were  trustees  not  of  life-estate  only  but 
also  for  remainder-men,  and  trust  was  executory :  73  Ga.  215. 

Conveyance  to  remainder-men,  after  execution  of  trust,  dispensed  with  by 
equity  here,  and  remainder  vested:  75  Ga.  465. 

Trustee  permitting  life-tenant  to  rent  out  land,  etc. ,  whether  trust  executed 
or  not,  rent  cotton  levied  on  as  hers,  could  not  be  claimed  by  trustee  but  was 
liable :  80  Ga.  99. 

Devise  to  mother  in  trust  for  son,  property  to  go,  if  he  died  before  majority, 
to  her  for  life,  remainder  elsewhere,  created  executory  trust.    Title  prescrip- 
tively  acquired,  which  barred  mother,  barred  son  also:  78  Ga.  213. 
,—      Trust  to  protect  property  from  debts  of  beneficiary's  husband,  executed  at 
death  of  husband :  80  Ga.  36. 

As  to  what  are  executory  trusts  (1)  during  the  life- tenancy :  82  Ga.  696; 
citing  IGa.  390;  2/320;  3/345,  368;  7/517;  49/397,  410;  57/212-214;  59/718; 
71/195;  74/133,  148;  75/436;  (2)  after  life-tenancy:  53  Ga.  210,  213;  73/215, 
767-769. 

Executory  trusts,  equitable  and  legal  remainders :  92  Ga.  772. 

$8106.  §3157.   (2314.)  Executed  and  executory.     In  an  executed  trust  for 

the  benefit  of  a  person  capable  of  taking  and  managing  property  in 
his  own  right,  the  legal  title  is  merged  immediately  into  the  equi- 
table interest,  and  the  perfect  title  vests  in  the  beneficiary  accord- 
ing to  the  terms  and  limitations  of  the  trust. 

Section  cited  and  construed:  54  Ga.  235.  Trust  not  executed  until  the  con- 
tingency was  determined :  55  Ga.  25-27.  Where  it  was  not  an  executed  but 
an  executory  trust:  57  Ga.  213.  Death  of  grantor  rendered  it  an  executed 
trust  as  to  children  :  49  Ga.  410.  Executory  trust  not  subject  except  in  equity  : 
59  Ga.  621,  718.  Where  the  trust  was  executed  as  to  a  married  woman  since 
Act  of  1866:  62  Ga.  733,  734.  An  executed  trust  as  to  wife  on  her  husband  and 
trustee  dying:  53  Ga.  250. 

A  trust  created  for  married  woman  prior  to  Act  of  1866,  became  executed 
on  passage  of  that  Act:  69  Ga.  330;  and  prescription  ran  against  her:  78  Ga.  1. 

After  1866  trust  for  married  woman  became  executed  and  legal  title  vested 
in  her:  74  Ga.  523;  her  deed  in  1868  passed  title:  78  Ga.  1. 

In  1867  deed  in  trust  for  married  woman  vested  legal  title  in  her:  81  Ga.  29; 
so  also  deed  in  1882  to  one  as  trustee  for  wife :  78  Ga.  545. 

See  notes  to  section  2488, 


547  SIXTH  TITLE.— CHAPTER  8,  ARTICLE  1.      §§  3158,  3159 

Trust  estates;  their  creation  and  nature. 

Charitable  trusts  not  within  statute  of  uses,  so  as  to  merge  legal  and  equi- 
table estates,  although  beneficiaries  become  incorporated :  69  Ga.  564. 

Where  will  did  not  require  title  for  life  or  in  fee  to  be  in  trustees,  and  ex- 
ecutrix and  trustee  sold  and  reinvested,  trust  was  executed :  71  Ga.  204. 

Death  of  trustee,  husband  of  life-tenant,  executed  trust  as  to  life-estate: 
71  Ga.  793. 

Where  trust  as  to  certain  life-tenants  was  executed,  and  they  were  entitled 
to  possession  even  as  against  trustee:  73  Ga.  210. 

Executed  and  executory  trusts  at  common  law  and  under  Code,  defined  and 
discussed :  73  Ga.  751. 

Statute  of  uses,  27  Henry  VIII.,  is  of  force  in  Georgia:  73  Ga.  765;  54/233; 
57/159 ;  but  this  section  modifies  it,  limiting  the  immediate  vesting  of  legal  title 
to  beneficiaries  "  capable  of  taking,"  thus  excluding  minors,  etc. :  73  Ga.  766. 

Where  testamentary'  trust  in  executor  of  testator's  executor  became  ex- 
ecuted upon  death  of  testator's  daughter  leaving  a  child,  and  complete  legal 
title  vested  in  child :  74  Ga.  135. 

Equitable  aid  invoked  here  to  put  residuary  legatee  in  possession,  trust 
having  been  executed :  75  Ga.  386. 

Life-estate  of  beneficiary  of  executory  trust,  not  leviable:  59  Ga.  621,718. 
Equity  will  appropriate  income  to  debts :  75  Ga.  695. 

Where  wife  and  children  (both  those  in  esse  and  in  posse)  were  cobenefici- 
aries  of  trust,  Act  of  1866  did  not  execute  trust:  83  Ga.  727. 

§3158.  (2315.)  Use  upon  use.  The  technical  rule  that  a  trust  can- 
not be  limited  on  a  trust,  and  that  consequently  only  the  first  trust 
is  executed,  is  abolished. 

Statute  27  Henry  VIII. :  69  Ga.  564 ;  see  also  73  Ga.  765. 

§3159.   (2316.)  Implied  trusts.     Trusts  are  implied—  ^KSo6, 

Where  a  trust  was  implied:  49  Ga.  124.  Where,  by  husband's  acts,  a  trust 
may  be  implied  in  favor  of  wife :  51  Ga.  37 ;  53/277-281. 

1.  Whenever  the  legal  title  is  in  one  person,  but  the  beneficial  in- 
terest, either  from  the  payment  of  the  purchase-money  or  other  cir- 
cumstances, is  either  wholly  or  partially  in  another. 

According  to  the  law  set  forth  in  this  section :  30  Ga.  96.  Where  resulting 
trust  in  favor  of  grantor :  31  Ga.  295-300.  Trust  in  favor  of  another  on  pay- 
ment of  purchase-money:  38  Ga.  631.  When  money  collected  on  a  collateral 
held  in  trust:  43  Ga.  415.  Buying  with  notice,  subservient  to  the  rights  of 
cestui  que  trust:  62  Ga.  404;  47/484. 

Husband  and  wife  selling  joint  property,  husband  using  part  of  wife's  money 
to  pay  for  his  interest  in  other  property,  not  raise  implied  trust:  65  Ga.  169. 

Where  husband  buys  land  with  wife's  money,  taking  title  to  himself,  bona 
fide  purchasers  for  value,  and  persons  crediting  him,  protected:  68  Ga.  524. 

Where  husband  invests  wife's  funds  in  land  in  his  name,  trust  in  her  favor 
implied :  82  Ga.  329 ;  73/275. 

No  implied  trust  here,  in  favor  of  county,  on  ground  that  tax-collector 
bought  lands  with  county  funds :  69  Ga.  326. 

Husband's  creditor  who  knowingly  receives  wife's  money  in  payment  of 
husband's  debt,  is  trustee :  70  Ga.  184. 

Land  paid  for  by  firm  money  but  title  put  in  only  two  of  the  partners,  could 
be  mortgaged  by  the  firm :  72  Ga.  830. 

No  resulting  trust  under  facts  here :  80  Ga.  312. 
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Husband  without  authority,  taking  titles  of  land  in  settlement  of  debt  due 
wife,  holds  as  trustee  of  debtor,  unless  wife  ratifies:  92  Ga.  291. 

Attorney,  by  writing,  to  have  interests  in  profits  of  lands  purchased,  for 
services  to  be  rendered,  implied  trust:  95  Ga.  629. 

2.  Where,  from  any  fraud,  one  person  obtains  the  title  to  prop- 
erty which  rightly  belongs  to  another. 

Equity  would  hold  as  trustees  for  the  party  defrauded :  8  Ga.  245.  Bill 
making  case  of  fraud  and  raising  an  implied  trust:  39  Ga.  479.  Section  cited, 
and  where  trust  would  be  implied :  41  Ga.  288. 

Equity  will  compel  trustee  to  accept  purchase-money  and  interest  and  exe- 
cute deed :  69  Ga.  652. 

Deed  to  land  procured  by  fraud,  equity  fixes  constructive  trust  in  favor  of 
vendor :  86  Ga.  32. 

3.  Where  from  the  nature  of  the  transaction,  it  is  manifest  that 
it  was  the  intention  of  the  parties  that  the  person  taking  the  legal 
title  shall  have  no  beneficial  interest. 

Legal  title  vested  in  the  one  having  paid  the  purchase-money :  3  Ga.  5-16. 
Where  title  in  one  paid  for  by  money  of  another  raises  implied  trust  in  favor 
of  one  paying  his  money :  7  Ga.  348.  Trust  implied  where  intention  manifest 
that  donee  shall  not  have  sole  interest:  10  Ga.  535.  Where  no  trust  in  favor, 
of  male  sui  juris:  54  Ga.  231-234.  Legal  title  in  trustee  for  benefit  of  remain- 
der-man :  55  Ga.  27 ;  57/212. 

4.  Where  a  trust  is  expressly  created,  but  no  uses  are  declared, 
or  are  ineffectually  declared,  or  extend  only  to  a  part  of  the  estate, 
or  fail  from  any  cause,  a  resulting  trust  is  implied  for  the  benefit  of 
the  grantor,  or  testator,  or  his  heirs. 

Deed  made  to  one  as  trustee,  for  value,  no  trust  declared  and  no  beneficiary 
named ;  vendee  took  absolute  title,  etc. :  92  Ga.  260. 

General  Note. — Parol  evidence  as  to  trusts  in  land, resulting  trusts:  5  Ga. 
341-346.  When  the  statute  of  limitations  will  begin  to  run  against  and  in 
favor  of  express  and  implied  trusts:  8  Ga.  97.  Trust  in  favor  of  son  against 
father's  representatives:  23  Ga.  431-435.  Agent's  purchase  affected  with  re- 
sulting trust  in  favor  of  principal:  30  Ga.  96.  As  to  rebutting  a  resulting 
trust:  29  Ga.  651-672.  Implied  trusts  excepted  from  statute  of  frauds,  wards 
recovering  from  guardian  property  purchased  by  him  with  their  funds :  46  Ga. 
284.    An  implied  trust  executed :  49  Ga.  124. 

Where  one  mingled  trust  funds  with  his  own,  purchased  property  and  after- 
wards conveyed  to  cestui  que  trusts  property  equal  in  value  to  trust  funds :  65 
Ga.  169. 

Partnership,  not  trust,  where  one  received  money  from  another  to  invest 
for  joint  account,  if  no  investment  money  to  be  returned :  68  Ga.  556. 

No  trust  implied  for  wife,  prior  to  1866,  as  to  land  purchased  by  husband  in 
his  name  with  money  earned  by  her  labor :  73  Ga.  370. 

Where  law  implied,  in  husband's  agent  who  bought  land,  trust  for  benefit 
of  family :  78  Ga.  124. 

Where  purchaser  under  order  for  reinvesting  homestead  paid  price  in  land, 
making  conveyance  to  wife  individually,  trust  resulted  in  husband's  favor, 
and  land  not  subject  to  her  individual  debts:  78  Ga.  767. 

Destruction  by  executor  of  notes  due  estate,  under  agreement  with  debtor 
that  it  was  for  benefit  of  debtor's  children,  raised  no  implied  trust:  92  Ga.  525. 


$$3155, 3573. 


549  SIXTH  TITLE.— CHAPTER  8,  ARTICLE  1.       §§8160-3162 

Trust  estates ;  their  creation  and  nature. 

Parol  agreement  that  purchase  at  sheriff's  sale  was  for  benefit  of  another, 
who  was  to  pay  purchase-money,  held  binding  as  executed:  95  Ga.  663. 

Where  grantee  in  deed  procured  another  to  advance  part  of  purchase- 
money  and  become  surety  for  balance,  and  delivered  title  deeds  to  surety  as 
pledge,  no  resulting  trust  arose  in  favor  of  such  surety :  88  Ga.  191. 

Where,  at  sale  under  purchase-money  proceeding,  land  at  defendant's  re- 
quest was  bought  by  another,  who  by  stating  the  fact  discouraged  bidding, 
trust  for  defendant's  benefit  implied  :  94  Ga.  635. 

Where  children  had  no  equity,  by  payment  of  purchase-money  or  otherwise, 
on  which  to  raise  implied  parol  trust:  89  Ga.  9. 

Deed  to  land  fraudulently  obtained  from  illiterate  person :  94  Ga.  683. 

Father-in-law's  warranty  deed  to  son-in-law  vested  title  in  him,  though 
reciting  as  part  of  consideration  love  for  daughter:  87  Ga.  234. 

Where  widow  bought  land  with  her  children's  money,  taking  title  in  her 
name,  resulting  trust  implied :  88  Ga.  358. 

§3160.  Between  near  relatives  gift  presumed.     As  between  husband  2L^5*- 434, 
and  wife,  parent  and  child,  and  brothers  and  sisters,  payment  of  3159U)- 
purchase-money  by  one,  and  causing  the  conveyance  to  be  made  to 
the  other,  will  be  presumed  to  be  a  gift;  but  a  resulting  trust  in  fa- 
vor of  the  one  paying  the  money  may  be  shown  and  the  presumption 
rebutted. 

§3161.  (2317.)  Parol  evidence.  In  all  cases  where  a  trust  is  sought 
to  be  implied,  the  court  may  hear  parol  evidence  of  the  nature  of 
the  transaction,  or  the  circumstances,  or  conduct  of  the  parties, 
either  to  imply  or  rebut  a  trust. 

When  inadmissible  as  to  a  trust  in  land :  5  Ga.  341 ;  6/589.  When  admissi- 
ble where  fraud  alleged  to  raise  an  implied  trust :  39  Ga.  479.  Verbal  admis- 
sion to  prove  a  resulting  trust  by  implication  of  law:  25  Ga.  403.  Section 
cited  and  construed  as  to  implied  trusts:  46  Ga.  291.  Evidence  by  parol 
should  be  clear,  to  engraft  trust  on  a  deed :  54  Ga.  214,  215.  Parol  evidence  in- 
dispensable to  trace  funds :  62  Ga.  405. 

Where,  though  parol  evidence  would  have  been  admissible  in  proceeding  to 
reform  deed  to  land,  it  was  not  competent  in  ejectment  suit  against  one  to 
whom  grantee  in  said  deed  had  conveyed :  87  Ga.  235. 

§3162.  (2318.)  Precatory  words.  Precatory  or  recommendatory §3148. 
words  will  create  a  trust  if  they  are  sufficiently  imperative  to  show 
that  it  is  not  left  discretionary  with  the  party  to  act  or  not,  and 
if  the  subject-matter  of  the  trust  is  denned  with  sufficient  certainty, 
and  if  the  object  is  also  certainly  defined,  and  the  mode  in  which 
the  trust  is  to  be  executed. 

Recommendatory  or  precatory  words  in  a  will,  if  objects  certain,  are  imper- 
ative: 12  Ga,  192. 

Quoted,  in  construing  a  deed :  70  Ga.  158. 

This  section  applies  to  all  contracts,  agreements  or  transactions  by  which  a 
trust  is  declared  in  writing:  70  Ga.  159. 
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ARTICLE  2. 

of  trustees;  their  appointment,  POWERS,  ETC. 
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§3163.  (2319.)  Trustees  appointed,  etc.  Trustees  may  be  appointed 
by  the  party  creating  the  estate,  and  he  may  confer  the  power  of 
removal  and  appointment,  by  deed,  to  the  beneficiaries,  prescribing 
the  mode  of  its  execution. 
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Trustee  appointed  in  Tennessee  as  to  lands  here,  governed  by  law  here :  52 
Ga.  362.  Where  no  authority  conferred  on  trustee  to  mortgage  the  trust  prop- 
erty :  55  Ga.  203. 

S?4863?'  §3164.  (2320.)  Proceeding  at  chambers.  The  judge  of  the  superior 
4323,4865,  court  0f  each  county  has  power,  either  in  term  or  at  chambers,  on 

Act|91853"4' petition   by  all  the  beneficiaries  in  the  deed  who  have  arrived  at 

1pp5 147,148  years  °f  discretion,  and  on  proper  notice  to  the  trustee  if  there  be 
one  residing  in  this  State,  to  remove  and  appoint  trustees,  prescrib- 
ing in  each  case  such  terms  and  requiring  such  bonds  as  in  his  dis- 
cretion he  may  think  proper,  but   in  no  case  omitting  to  require 

L    j  bond  where  minor  beneficiaries  are  or  may  be  interested.     All  such 

bonds  shall  be  made  payable  to  the  ordinary  of  the  county  where 
the  judge  requiring  the  same  shall  determine,  and  such  ordinary 
shall  act,  in  relation  to  taking  such  bonds  and  receiving  security,  as 
such  judge  may  direct.  The  petition,  notice,  order  and  other  papers 
in  such  cases,  if  done  in  vacation,  shall  be  returned  to  the  clerk  of 
the  superior  court,  to  be  recorded  in  the  book  of  the  minutes  of  said 
court. 

Cited  and  construed :  75  Ga.  438. 

In  equity  may  be  appointed  by  petition :  15  Ga.  319.  A  strong  case  for  chan- 
cery to  interfere  with  trustee  and  appoint  receiver:  16  Ga.  406.  When  re- 
moved :  14  Ga.  416.  A  legal  trust,  but  another  one  had  to  be  appointed  to 
carry  it  into  effect:  25  Ga.  420.  What  not  sufficient  causes  to  order  removal: 
26  Ga.  644.  Substitution  of  one  trustee  for  another  in  trover,  under  order  of 
court:  28  Ga.  169;  30/30.  Where,  on  death  of  trustee,  court  could  appoint  an- 
other to  bring  ejectment :  42  Ga.  96.  Where  wife  appointed  her  husband  trus- 
tee: 30  Ga.  446.  When  husband,  as  trustee,  proper  person  to  "whom  to  pay 
a  legacy :  32  Ga.  696.  _  Where  husband's  estate  not  liable  to  account  for  net  in- 
come received  as  trustee :  33  Ga.  520.  Where  judge  of  superior  court  could 
not  authorize  trustee  to  sell  and  convey  infant's  land  held  in  trust:  48  Ga. 
452.  Trustee  appointed  in  Tennessee  as  to  land  here,  governed  by  law  here: 
52  Ga.  362.  Where  chancellor  could  appoint  at  chambers  trustees  for  minors, 
and  order  sale  of  property:  53  Ga.  209.  Trustee  must  be  made  party  to  pro- 
ceeding to  remove  him:  56  Ga.  599.  Where  judge  could  not  appoint  succes- 
sors on  resignation  of  trustees  after  grantor's  death :  49  Ga.  397. 

Delivery  to  trustee  of  property  decreed  to  him  in  suit  by  beneficiaries,  does 
not  release  his  bondsmen :  70  Ga.  572. 

Decree  in  favor  of  beneficiaries  against  trustee,  not  a  bar,  but  prima  facie 
evidence  against  bondsmen :  70  Ga.  572. 
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Bond  here  protected  remainder-men  as  well  as  cestui  que  vie  :  70  Ga.  572. 

Discretion  in  refusing  to  appoint,  as  trustee,  one  offering,  etc.,  not  con- 
trolled here :  77  Ga.  518. 

Eenouncement  before  devolution  of  trust,  premature:  77  Ga.  518. 

Judge  had  no  power,  at  chambers,  to  bestow  trust,  prior  to  1838:  77  Ga.  525. 

Trustee  for  mother  and  children  asking  to  be  discharged,  children  should 
have  been  represented.  Children  not  represented,  relation  of  discharged  trus- 
tee continued  as  to  them,  and  successor  could  not  by  deed  pass  their  interest: 
82  Ga.  354. 

Remainder  estate  contingent  as  to  person  and  event,  remainder-men  not 
necessary  parties  to  petition  to  appoint  trustee,  etc. :  92  Ga.  343 ;  70/64. 

As  to  appointment,  during  life-tenant's  life,  of  successor  to  deceased  trus- 
tee, for  property,  including  remainder,  to  be  invested  in  school:  92  Ga.  343. 

§3165.  (2321.)  Courts  may  fill  vacancies  of  trustees.  Whenever  the  ^ct|01865"6' 
office  of  trustee  in  any  incorporated  company  may  have  or  shall  $1885- 
hereafter  become  vacant  by  death,  resignation,  or  otherwise,  and 
the  same  for  any  cause  cannot  be  filled  under  the  provisions  of 
the  charter  of  incorporation,  the  judge  of  the  superior  courts  of  the 
counties  or  judicial  districts  in  which  said  incorporation  may  be  sit- 
uated, shall  have  power  to  fill  such  vacancies  upon  petition  to  said 
judge  of  said  courts,  showing  the  circumstances  which  render  the 
appointment  of  a  trustee,  or  trustees,  necessary  and  proper. 

§3166.  (2322.)  New  assignees  and  trustees  maybe  appointed.  In  all  p,1*^861' 
cases  of  assignments  for  the  benefit  of  creditors,  heretofore  or  here-^2698' 
after  made,  and  in  all  cases  of  any  trust,  where  the  sole  or  surviv- 
ing trustee,  or  assignee,  shall  have  departed  this  life,  or  removed  be- 
yond the  jurisdiction  of  the  courts  of  the  State,  the  superior  courts 
of  the  several  counties  in  this  State  shall  have  full  power  and  au- 
thority, when  sitting  either  as  a  court  of  law  or  equity,  upon  the 
petition  of  two  or  more  of  the  parties  interested  in  such  assignment 
or  trust,  and  on  such  notice  as  the  court  shall  direct  in  a  summary 
manner,  to  appoint  a  new  trustee,  or  trustees,  in  the  place  of  such 
deceased  or  non-resident  trustee  ;  and  such  new  trustee  shall  have 
all  the  authority,  and  be  subject  to  all  the  pains  and  penalties,  of 
such  deceased  or  non-resident  trustee,  or  assignee ;  and  all  laws  or 
enactments  shall  be  as  applicable  and  in  as  full  force  in  respect  to 
the  new,  as  to  the  old  assignee  or  trustee  ;  and  said  court  may  in  its 
discretion  require  bond  and  security  of  such  assignee  or  trustee. 

Order  appointing  trustee  admissible  in  suit  by  trustee,  no  plea  filed  denying 
trusteeship,  although  petition  for  appointment  does  not  describe  estate  or  ex- 
hibit deed  creating  trust :  71  Ga.  176. 

§3167.  (2323.)  Inventory  by  trustees.  It  shall  be  the  duty  of  all  ^Vs855"6' 
trustees,  within  three  months  after  the  trust  property  comes  into 
their  possession,  to  return  to  the  court  of  ordinary  where  they  re- 
side, an  inventory  of  all  the  trust  property  in  their  hands,  received 
by  them,  which  shall  be  recorded  under  the  same  regulations  as  in- 
as  inventories  of  administrators  and  executors. 
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^.ws855"6'  §3168.  (2324.)  Returns  to  ordinary.  All  trustees  having  in  their 
i?L93P' 33'  hsmds  a  pecuniary  fund  as  a  part  of  the  trust  estate,  or  receiving 
any  sums  of  money  as  income  or  proceeds  of  such  estate,  shall  make 
returns  to  the  ordinary,  and  receive  commissions  on  such  returns, 
under  the  same  rules  and  regulations  as  are  prescribed  for  guard- 
ians; and  such  returns,  when  allowed  and  recorded  by  the  ordi- 
nary, shall  be  prima  facie  evidence  in  their  favor  as  to  their  correct- 
ness; and  if  a  trustee  be  dead  his  representatives  may  make  his 
returns,  as  provided  in  case  of  deceased  administrators. 

Where  the  paper  not  proper  evidence  of  return  to  ordinary:  54  Ga.  286. 
Section  referred  to,  trustees  should  make  returns:  64  Ga.  39. 

Trustee  making  no  returns,  nor  having  account  audited,  not  entitled  to 
withhold  beneficiaries'  share  for  unallowed  expenditures :  84  Ga.  133,  134. 

§3169.  (2325.)  Liability  of  naked  trustees.  A  naked  trustee,  hold- 
ing the  title  when  possession  of  the  property  is  with  the  beneficiary, 
is  in  no  way  responsible  for  its  income  or  preservation,  except  where 
there  are  beneficiaries  in  remainder,  or  who  are  minors,  and  in  such 
case  he  is  responsible  only  for  gross  neglect. 

Under  a  trust  imposing  no  duty  on  trustee,  wife  had  right  to  possession, 
etc. :  20  Ga.  645. 

§3170.  (2326.)  Duty  of  trustees.  Trustees  having  possession  of  the 
trust  property  are  bound  to  ordinary  diligence  in  the  preservation 
and  protection  of  the  same. 

Ordinary  diligence :  37  Ga.  205 ;  38/304 ;  42/135.  Not  liable  where  he  changes 
investment  with  consent  of  cestui  que  trust  of  legal  age :  38  Ga.  304.  What  cau- 
tion a  guardian  should  use :  39  Ga.  96.  When  administrator  acting  in  receiv- 
ing Confederate  money  in  good  faith,  and  as  a  prudent  man,  not  liable :  39  Ga. 
569;  44/644;  48/471. 

87Ga's78'       §3171.  Power  of  sale  extends  to  what.     Where  a  trust  deed,  or  other 

7oGa'ieo'  instrument,  limits  an  estate  in  fee,  for  life  or  with  remainders  over, 

65Ga'6i°'  anc^  *n  *'ne  same  conveyance  a  power  to  sell,  encumber  or  otherwise 

dispose  of  the  property  is  reserved  or  created,  the  power  is  to  be 

construed  to  extend  to  a  sale,  incumbrance  or  disposition  of  the  fee 

unless  expressly  or  by  necessary  implication  limited  to  a  smaller 

estate. 

ApCtfo1853"4'     §^172.   (2327.)   Sales  by  trustees.     A  trustee,  unless  expressly  au- 

p  148        thorized  by  the  act  creating  the  trust,  or  with  the  voluntary  con- 

^i8o448«59'  8eQt  °^  a^  ^he  beneficiaries,  has  no  authority  to  sell  or  convey  the 

3i78(3i88   corPus  °f  the  trust  estate,  but  such  sales  must  be  by  virtue  of  an 

order  of  the  court  of  chancery,  upon  a  regular  application  to  the 

same.     Such  application  may  be  made  to  the  judge  in  vacation,  on 

full  notice  to  all  parties  in  interest,  and  the  order  for  such  sale  may 

be  granted  at  chambers,  the  proceedings  to  be  recorded  as  above 

provided,  on  application  for  appointment  of  trustees. 
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Formerly  judge  could  not  order  such  sale  at  chambers;  when  may  sell:  10 
Ga.  429.  If  trustee  buys  from  or  sells  to  himself,  cestui  que  trust  may  repudi- 
ate it :  14  Ga.  639.  Voidable  only :  17  Ga.  99.  When  trustee  may  sell  prop- 
erty of  cestui  que  trust  to  pay  expense  of  litigation,  and  when  chancellor  oi'ders 
it :  19  Ga.  286.  Measure  of  damages  for  fraudulent  sale  by  trustee :  20  Ga.  250. 
As  to  sales  by  trustees  being  made  by  consent  of  cestui  que  trust  able  to  assent: 
24  Ga.  591.  Infant  must  be  a  party  to  order  of  judge  of  superior  court  granting 
power  to  trustee  to  sell  and  convey  land :  48  Ga.  452.  Judge  at  chambers  only 
could  order  sale  of  minor's  property  held  in  trust,  or  pending  litigation  in 
equity :  60  Ga.  399-403.  Breach  of  trust  by  trustee  by  sale :  57  Ga.  207.  Where 
chancellor  could  order  sale  at  chambers :  53  Ga.  209.  Authority  to  purchase 
by  one  trustee  from  another,  to  only  part  of  tract  of  land :  56  Ga.  649.  Where 
trustee  must  be  a  party  to  attempt  to  set  aside  his  sale:  56  Ga.  598.  What 
power  to  trustee  to  sell  property  and  reinvest  does  not  include :  52  Ga.  452. 
Where  purchaser  from  trustee  charged  with  notice  of  terms  of  trust  deed  :  55 
Ga.  505. 

Power  of  sale  must  be  exercised  in  the  way,  and  subject  to  conditions,  pre- 
scribed in  instrument,  such  as  written  consent  of  beneficiai*y :  65  Ga.  61. 

Judge,  at  chambers,  may  order  part  of  trust  estate  sold  to  pay  off  incum- 
brance on  whole :  65  Ga.  724,  725. 

Where  order  granted  trustee  to  renew  old  debts  and  make  new  security 
deed,  valid  although  minor  not  served.  Personal  service  of  little  children  a 
mere  formality :  66  Ga.  639. 

Recitals  in  petition  to  convey  trust  property,  binding  on  beneficiaries  of 
age,  when  signed  without  reading,  where  innocent  purchasers:  66  Ga.  639. 

Trustee  with  power  to  sell  with  consent  of  beneficiaries,  selling  with  consent 
of  life-tenant  only,  purchaser  got  only  life-estate,  remainder  being  contingent 
as  to  persons :  66  Ga.  469. 

Alienation  of  title  by  trustee  of  charitable  trust,  per  se  breach  of  trust,  etc. : 
69  Ga.  564. 

Irregular  sale  ratified  by  beneficiary,  after  coming  of  age,  by  enjoying  pro- 
ceeds with  full  knowledge  of  facts :  69  Ga.  746. 

Trust  estate  bound  for  money  borrowed  and  used  to  pay  taxes,  etc.,  al- 
though order  granted  at  chambers  without  representation  of  minors,  etc. :  69 
Ga  672. 

Trustee  here  only  held  title  to  life-estate,  and  could  not  convey  remainder: 

67  Ga.  264. 

Deed  by  trustee  with  consent  of  sole  beneficiary  who  was  sui  juris,  good,  as 
to  evidence  of  consent :  67  Ga.  502. 

Under  power  in  deed  life-tenant  could  sell  fee,  and  purchaser  not  bound  to 
see  to  application  of  proceeds :  67  Ga.  345. 

Chancellor  at  chambers  cannot  authorize  trustee  to  mortgage  trust  estate : 

68  Ga.  790.  Overruled  ;  held  that  mortgage  of  trust  estate  may  be  authorized 
at  chambers:  70  Ga.  746.  Ruling  in  68  Ga.,  however  disapproved  now,  is  the 
law  of  that  particular  case,  and  not  disturbed  with  reference  thereto :  73  Ga. 
733.     Power  to  authorize  sale  implies  power  to  authorize  mortgage :  83  Ga.  731. 

Validity  of  order  to  mortgage  trust  estate  granted  out  of  term  by  judge :  93 
Ga.  363. 

Chancellor  may  order  sale  in  vacation,  although  there  is  remainder  interest. 
If  trustee  refuses  to  exercise  power,  chancellor  may  order  him  to  sell.  Birth 
of  child  after  order  granted,  who  might  have  interest  in  estate,  not  invalidate 
order:  68  Ga.  402. 
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Deed  reciting  order  to  sell  and  that  executed  by  grantor  as  trustee,  etc., 
good  as  conveyance  of  trust  estate,  although  signed  individually,  not  as  trus- 
tee :  68  Ga.  493. 

Beneficiaries  cannot  recover  from  purchaser  full  value  of  trust  property  sold, 
while  enjoying  proceeds  of  such  sale :  68  Ga.  718. 

Executrix  may  be  authorized  by  decree  to  sell  corpus  for  support  of  herself 
and  minor  children,  though  will  gives  no  power  of  sale:  70  Ga.  806. 

Purchaser  at  sale  for  reinvestment  protected,  though  sale  and  reinvestment 
was  mistake  in  judgment ;  contingent  remainder-men  need  not  be  served : 
70  Ga.  64. 

Trustee  a  party,  cestui  que  trust  bound :  73  Ga.  750. 

Order  granted  in  vacation  to  mortgage,  without  service  of  minors,  prior  to 
Act  of  1876;  even  if  order  void,  property  subject  here  as  money  advanced  to 
improve  estate :  75  Ga.  792,  793. 

Could  not,  at  chambers,  authorize  sale  of  fee,  by  trustee  for  life-tenant  only : 
75  Ga.  436. 

70  Ga.  746  considered  as  to  extent  to  which  decree  encumbered  property, 
interest  of  cestui  que  trusts,  and  parties  who  should  have  been  before  chancel- 
lor :  75  Ga.  866. 

Conveyance  to  woman  and  children  in  fee  does  not  create  trust  estate,  and 
children's  title  not  divested  by  such  sale:  75  Ga.  95. 

Purpose  of  devise  here  was  to  give  trustee  power  to  convey  fee,  upon  writ- 
ten request :  77  Ga.  636. 

Power  to  authorize  sale  implies  power  to  authorize  mortgage ;  trustee  must 
keep  strictly  within  terms  of  order;  chancellors  ought  to-set  out  in  orders  of 
this  sort  "all  the  powers,  terms  and  stipulations."  Incumbrance  exceeding 
authority  granted  by  order,  not  void ;  only  voidable  as  to  excess :  83  Ga. 
731,  733. 

Where  an  executrix  held  to  be  a  trustee,  in  meaning  of  this  section:  84  Ga. 
392. 

Property  devised  to  executors,  with  power  of  sale  in  trust  for  certain  uses, 
trust  and  power  continues,  after  discharge  as  executors:  84  Ga.  693. 

Where  executor  had  power  to  sell  at  public  or  private  sale  to  pay  debts, 
and  purchaser  got  good  title ;  whether  there  were  any  debts  to  pay  or  not, 
purchaser's  title  good  unless  he  had  notice.  93  Ga.  329.  Purchaser  not  bound 
to  see  to  application  of  money  to  debts :  73  Ga.  168. 

Application  by  life-tenant  as  trustee  for  remainder-men,  no  trust  having 
been  created,  order  to  sell  invalid:  86  Ga.  181,  182. 

Section  applied :  91  Ga.  298. 

Trust  extending  to  life-estate  only,  conveyance  in  fee  by  trustee,  under  va- 
cation order  of  chancellor,  passed  no  title  except  to  life-estate :  91  Ga.  305 ; 
see  also  75  Ga.  436. 

Trustee,  with  life-tenant's  consent,  had  power  to  sell  fee,  whether  or  not 
trust  was  a  fee  remainder  contingent,  and  some  remainder-men  of  age :  92 
Ga.  220-223. 

Title  of  unborn  contingent  remainder-man,  not  affected  by  mortgage,  etc., 
by  trustee  of  life-tenant,  for  her  support,  under  order  of  court:  93  Ga.  334. 

Where  application  made  by  beneficiaries  and  allegations  adopted  in  answer 
of  executor  or  trustee:  95  Ga.  711. 

Order  not  requiring  sale  made  within  sixty  days,  but  sale  so  made,  valid : 
95  Ga.  711. 

Beneficiaries  contingent  as  to  person  and  event,  not  necessary  parties :  92 
Ga.343;  95/711. 
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§3173.   (2328.)    The  same.     Sales  by  trustees,  unless  otherwise  pro-  «m».m*>- 
vided  in  the  order,  shall  be  made  under  the  same  rules  and  restric- 
tions, in  every  respect,  as  provided  for  sales  by  administrators  of 
estates. 

Where  under  order  to  sell  trustee  could  sell  at  private  sale :  54  Ga.  350-354. 
Power  for  trustee  to  sell  in  a  mortgage  at  public  sale :  54  Ga.  441-450. 

Authority  to  "legal  guardian"  here,  in  deed  of  gift  before  Code,  gave  power 
to  sell  or  exchange  privately,  without  order:  69  Ga.  832. 

Trustee  having  power  to  sell  to  pay  debts,  purchaser  for  cash  at  private  sale 
acquired  equity  superior  to  that  of  beneficiary  here:  73  Ga.  165. 

§3174.    Foreign   trustees.      Foreign    trustee,    upon   filing   certified  Apct|51895, 
copy  of  his  appointment,  may  sue  in  the  courts  of  this  State;  and^2594- 
may  sell  property  of  his  cestui  que  trust  in  this  State  under  the  same 
regulations  as  are  prescribed  for  sales  of  real  estate  by  executors, 
administrators,  guardians  or  trustees  of  this  State. 

S3175.    Trustee  to  report  sale  arid  reinvestment.  Acts  1887, 

o  Jr  p.  56. 

1.  In  all  cases  where  a  judge  in  term  by  order,  or  by  decree  based 
on  the  verdict  of  a  jury,  or  by  order  in  vacation,  shall  order  or  allow 
any  trust  property  to  be  sold,  it  shall  be  the  .duty  of  the  court,  or 
judge  signing  the  order,  to  require  the  trustee,  within  sixty  days  from 
the  date  of  said  order,  to  file  and  have  recorded  in  the  office  of  the 
clerk  of  the  superior  court  of  the  county  having  jurisdiction  of  said 
trust  property,  a  written  report  on  oath  of  his  actings  and  doings 
under  said  order,  with  the  name  of  the  purchaser  of  the  property, 
the  price  at  which  the  same  was  sold,  together  with  a  description 
of  the  property  in  which  the  proceeds  have  been  reinvested,  the  price 
paid  and  the  name  of  the  person  from  whom  the  same  was  bought,  if 
said  proceeds  have  been  reinvested,  and  if  not,  the  reason  therefor. 

2.  If  the  proceeds  have  been  reinvested,  the  judge  shall  pass  such 
order  as  to  him  shall  seem  best,  confirming  the  same  or  ordering  a 
new  investment.  If  said  proceeds  have  not  been  reinvested,  the 
judge  shall  issue  such  order  as  shall  be  necessary,  and  require  said 
trustee  to  report  within  sixty  days  from  said  last-named  order,  as 
hereinbefore  required. 

Order  not  requiring  sale  made  within  sixty  days,  but  sale  so  made,  valid: 
95  Ga.  711. 

§3176.  Penalty  for  failure  to  report.  In  case  any  trustee  or  other  ^ct5g887, 
person  making  a  sale  as  herein  provided  shall  fail,  neglect  or  refuse  to 
make  said  report  and  reinvestment  as  herein  provided,  the  judge 
shall  cause-  a  rule  to  be  issued  against  said  trustee  or  other  person 
making  said  sale,  returnable  at  a  time  therein  stated,  and  upon 
the  hearing  thereof,  shall  compel  the  trustee  to  reinvest  said  funds 
under  the  direction  of  the  court,  upon  pain  of  being  attached  for 
contempt  and  committed  until  the  same  is  done. 


§§3177-3180      SIXTH  TITLE.— CHAPTER  8,  ARTICLE-2.  556 


Of  trustees ;  their  appointment,  powers,  etc. 


^pCt561887,  §3177.  Parties  to  force  reports.  Purchasers  shall  in  no  case  be  re- 
quired to  see  to  a  reinvestment  of  any  proceeds  of  such  sales;  but 
guardians  ad  litem  and  all  other  persons  sui  juris,  parties  to  the  pro- 
ceedings in  which  leave  to  sell  has  been  granted,  shall  be  bound  to 
see  to  said  reinvestment  and  report,  or,  upon  the  failure  of  the 
trustee  to  reinvest  and  report,  shall  be  bound  to  have  the  failure  to 
obey  said  order  called  to  the  attention  of  the  court  for  its  action. 

"p0^887'  §3178.  Judge  to  enforce  this  law.  Courts  of  chancery  being  expressly 
$§3164, 3172.  charged  with  the  management  and  government  of  trusts  and  trust 
estates  it  is  hereby  made  the.  duty  of  the  judges  of  the  superior  courts 
of  this  State  to  see  that  the  provisions  of  this  Article  are  enforced. 
^3159(2).  §3179.  (2329.)  Purchaser  with  notice.  The  purchaser  from  a  trus- 
tee, with  notice  actual  or  constructive  of  the  trust,  holds  as  trustee 
for  the  beneficiaries;  if  the  purchase  be  bona  fide,  and  without  notice, 
the  purchaser  holds  the  property  freed  from  the  trust. 

Trustee  barring  cestui  que  trust  by  sale  to  purchaser  without  notice :  7  Ga. 
530;  40/259-262  But  notice  would,  before  payment  of  purchase-money,  bind 
purchaser:  19  Ga.  66.  Bona  fide  mortgagee  without  notice :  41  Ga.  202-208. 
Innocent  purchasers  without  notice:  42  Ga.  117.  Purchaser  buying  with 
knowledge  of,  buys  subservient  to  title  of  cestui  que  trust:  62  Ga.  404 ;  57/207- 
209 ;  55/505.  Where  second  purchaser  without  notice  protected  as  against  the 
wife :  60  Ga.  30-39.     See  67  Ga.  747. 

Purchaser  with  notice,  under  order  of  chancellor,  same  as  one  without, 
here :  65  Ga.  725. 

Purchaser  not  affected  by  secret  trust,  when.  As  to  how  far  may  act  on 
vendor's  assurances  that  no  trust  money  went  into  the  property :  65  Ga. 
168,  169. 

Bona  fide  purchaser  for  value,  protected  against  trust  arising  from  misap- 
plication and  investment  of  funds :  69  Ga.  617. 

One  who  takes  a  mortgage  to  secure  a  pre-existing  debt,  not  bona  fide  pur- 
**       chaser  without  notice :  94  Ga.  683. 

$SJ,!5'25S1'  §3180.  (2330.)  Investment  in  stocks.  Any  trustee  holding  trust 
^obbisk  funds  may  invest  the  same  in  stocks,  bonds,  or  other  securities  is- 
Actsw6o,  gUed  by  this  State,  making  a  true  return  of  the  price  paid,  and  time 
1861, p.  32.  0f  purchase.  Such  investments  shall  be  free  from  taxation  so  long 
4  <>i«j  a8  hgi^  for  ^he  trust  estate.  Any  other  investments  of  trust  funds 
4  ;  Q\~&  /.must  be  made  under  an  order  of  the  superior  court,  either  in  term,  or 
granted  by  the  judge  in  vacation,  or  else  at  the  risk  of  the  trustee. 

Bill  for  account  by  cestui  que  trust  against  trustee,  and  for  investment:  6 
Ga.  404.  Where  cestui  que  trust  estopped  from  objecting  to  investment:  32 
Ga  557-566.  As  to  investments  before  and  after  Code  in  Confederate  money : 
38  Ga.  304-311 ;  48/471.  As  to  the  change  by  this  section  as  to  investments  by 
trustees :  39  Ga.  101 ;  42/619.  Guardian  protected  in  investment  in  Confed- 
erate money  under  order  of  court:  54  Ga.  605.  As  to  investments  by  guard- 
ians in  Confederate  money :  56  Ga.  410. 

Bank  as  trustee  for  woman  and  children,  having  money  on  deposit,  invested 
in  stock  of  bank  under  order  of  court,  held  legal:  66  Ga.  496. 
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Where  guardian  invested  Confederate  money  of  ward  not  in  conformity  to 
law ;  liable  for  its  value  at  time  of  investment :  68  Ga.  167 ;  see  also  48  Ga. 
471;  52/600;  54/291. 

Receiver  personally  liable  when  he  deposited  fund  in  bank  without  order 
and  bank  failed :  78  Ga.  610. 

§3181.  May  invest  in  State  securities  at  less  than  seven  per  cent.  Ex- Act^884"5' 
editors,  administrators,  guardians,  and  trustees  may  invest  trust  ^Ifff1' 3145' 
funds  in  stocks,  bonds  and  other  securities  issued  by  this  State,  bear- 
ing a  lower  rate  of  interest  than  seven  per  cent,  per  annum,  and  shall, 
in  the  settlement  of  their  accounts  on  the  funds  so  invested,  be 
chargeable  with  no  greater  interest  than  that  received  from  the 
State:  Provided,  that  such  executor,  administrator,  guardian,  or  trus- 
tee shall,  within  thirty  days  after  such  investment,  make  a  return 
to  the  ordinary  of  the  amount  and  character  of  the  bonds  purchased 
and  the  price  paid. 

§3182.   (2331.)  May  contract  for  labor.  Trustees  may  make  contracts  ^ffp0' 2549, 
for  labor  or  service  for  the  benefit  of  the  estates  of  their  cestui  que  trust,  A°%im' 
upon  such  terms  as  they  deem  best;  and  all  such  contracts,  made  in 
good  faith,  shall  be  a  charge  upon  and  bind  said  estates,  whenever 
the  same  are  approved  by  the  ordinary  of  the  county. 

Where  guardian  bound  himself  alone  by  note,  section  cited :  39  Ga.  130-133. 
Where  equity  could  give  sanction  to  debts  created  by  trustee :  60  Ga.  566-570. 
When  married  woman's  estate  was  not  bound  for  wages  of  overseer:  56  Ga. 
47-49. 

§3183.   (2332.)  Profits  made.     The  trustee  must  not  use  the  trust «ggf« 3415' 
funds  to  his  own  profit.     He  is  liable  to  account  for  all  such  profits 
made. 

See  notes  to  section  3011. 

Where  owner  of  a  mortgage  refused  to  carry  out  the  terms  of  this  section: 
38  Ga.  452-458.  Executor  must  account  for  all  profits  accrued  in  his  time  on 
account  of  the  estate:  38  Ga.  75-91.  Trustee  cannot  use  a  trust  fund  for  his 
own  profit :  60  Ga.  228. 

One  holding  land  in  trust  for  herself  and  child,  mismanaging  it,  child  had 
no  claim  on  mother's  interest  superior  to  one  holding  under  mortgage  sale : 
69  Ga.  741. 

Director  of  a  corporation,  who  got  its  property,  must  account  for  its  value 
and  profits  to  his  cosurety :  71  Ga.  54. 

This  applies  to  all  trust  relations  such  as  executors,  administrators,  guard- 
ians, officers,  partners,  attorneys,  etc. :  72  Ga.  557. 

Administrator  or  other  trustee  cannot  have  supposed  excess  of  price  prop- 
erty brought  over  its  value :  72  Ga.  558. 

§3184.   (2333.)  Following  funds.     The  beneficiary  of  a  trust  estate  ^004,3201. 
may    follow    the  funds  wherever   they  can  be  traced,  and  at  his 
option   may  affirm  or  reject   an  unauthorized  investment  by  the 
trustee. 

Applied :  75  Ga.  386 ;  88/355. 
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Stated:  38  Ga.  91,  452.  Where  guardian  would  be  responsible  for  effects  of 
ward  passing  through  his  hands:  61  Ga.  138.  Parol  evidence  admissible  to 
trace  property  held  as  trust  funds :  62  Ga.  405.  Where  deed  should  be  set  aside 
made  in  breach  of  trust:  57  Ga.  207.  Trust  funds  cannot  be  diverted  from 
their  legitimate  channel :  55  Ga.  505.  Cestui  que  trust  may  follow  the  corpus  of 
wrongfully  diverted  trust  funds :  51  Ga.  181.  Ward's  title  to  her  property  ille- 
gally held  by  guardian,  superior  to  judgment  against :  54  Ga.  690.  Must  iden- 
tify trust  funds  to  follow  them :  53  Ga.  425. 

Funds  of  ward  used  by  guardian  in  partnership,  traced  into  hands  of  surviv- 
ing partner  and  his  assignee  for  benefit  of  creditors ;  in  such  case,  ward  takes 
before  creditors,  although  assignee  had  no  notice :  70  Ga.  418. 

Where  no  trust  estate  created  and  complainants  could  not  follow  funds,  as 
their  title  was  not  divested  by  sale :  75  Ga.  95. 

Payment  of  note  due  trust  estate,  by  allowing  credit  on  trustee's  individual 
indebtedness  to  payer,  not  valid  against  trust  estate:  76  Ga.  53. 

Ward  may  reclaim  fund  in  hands  of  guardian's  agent  or  creditor  taking  with 
notice  of  ward's  title :  76  Ga.  53 ;  80/346. 

$$3481,3187.  §3185.  (2334.)  Disposition  of  income.  Trustees  are  authorized,  out 
of  the  income  of  the  estate,  to  pay  all  debts  incurred  for  its  protec- 
tion and  preservation,  and  to  appropriate  a  sufficiency  of  the  balance 
for  the  support  and  maintenance  of  the  beneficiaries  of  the  trust. 
They  cannot  encroach  upon  the  corpus  of  the  estate,  except  by  order 
of  the  chancery  court. 

Future  income  applied  to  past  indebtedness :  9  Ga.  223.  Compensation  al- 
lowed trustee  out  of  corpus  of  trust  estate  where  no  income :  17  Ga.  223. 
Where  chancellor  may  order  sale  of  trust  property  :  19  Ga.  285-289.  Liability 
for  necessaries  for  its  protection :  41  Ga.  598.  Where  the  trust  estate  could 
not  be  made  liable  at  law :  42  Ga.  57-60.  Payment  of  debts  of  trust  estate : 
43  Ga.  327.  Where  under  proper  allegations  the  surplus  might  be  applied  to 
debts :  59  Ga.  621.  Equity  would  appropriate  the  increased  rents  to  payment 
of  purchase-money  :  60  Ga.  152. 

Trustee  and  life-tenant  having  contracted  debts  necessary  for  management 
of  estate,  equity  will  apply  income  to  pay  debts,  appointing  a  receiver  if  nec- 
essary :  71  Ga.  793. 

Declaration  seeking  to  subject  trust  estate  for  necessaries  furnished,  must 
set  out  terms  and  restrictions  of  trust :  74  Ga.  126. 

Equity  will  justify  executor  in  expenditures  reasonably  necessary  for  de- 
pendent heirs:  77  Ga.  58. 

$$2555,3189.  §3186.  (2335.)  Lien.  Trustees  are  not  authorized  to  create  any 
lien  upon  the  trust  estate,  except  such  as  are  given  by  law. 

Trustee  cannot  create  lien  upon  trust  estate,  or  the  crops  thereof,  for  sup- 
plies: 56  Ga.  309,  310.  Mortgage  by  trustee  illegal:  55  Ga.  203.  Express 
power  given  to  mortgage  in  deed  of  trust :  61  Ga.  621.  Where  trustee  and  wife 
could  mortgage  the  estate :  61  Ga.  247. 

Section  cited :  72  Ga.  845. 

One  holding  realty  in  trust  for  herself  and  child,  with  power  to  use  it  as  her 
own,  could  bind  only  her  interest  by  mortgage :  69  Ga.  741. 

Trustee  can  mortgage  trust  property,  to  raise  money  to  carry  out  purposes 
of  trust :  75  Ga.  130. 

? 
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Trustees  of  church  could  not  create  lien,  by  their  acts,  upon  trust  property, 
without  express  authority :  76  Ga.  182. 

As  to  authority  of  trustee  to  create  lien  on  trust  estate :  93  Ga.  362. 

§3187.  (2336.)  Debts  of  cestui  que  trust.  A  beneficiary  having  $3185- 
possession  of  the  trust  estate,  or  when  the  trustee  fails  or  refuses  to 
provide  for  its  protection  and  preservation,  or  for  the  support  and 
maintenance  of  the  beneficiary,  may  contract  debts  for  these  pur- 
poses The  trust  estate  of  such  beneficiary  shall  be  liable  for  the 
payment  of  such  debts. 

68  Ga.  406. 

Trust  property  liable  for,  when :  27  Ga.  589.  Where  could  only  be  subjected 
to  debts  by  equitable  proceedings:  59  Ga.  718.  Where  rents  and  profits  might 
be  made  liable  for  supplies  furnished :  59  Ga.  621-624.  Income  to  be  applied 
through  receiver  by  court  of  equity  to  pay  debts  of  trust  estate  r  60  Ga. 
566-571. 

Wife  not  liable  on  note  given  by  husband  as  trustee,  authority  to  make  the 
note  not  appearing:  76  Ga.  347. 

§3188.  (2337.)  Sale  by  beneficiary.  A  beneficiary  of  a  trust  estate,  m*>,  sm. 
of  full  age  and  of  sound  mind,  may  voluntarily  sell  and  convey  any 
portion  of  her  interest  in  such  estate  to  any  person,  except  her  hus- 
band or  her  trustee,  and  upon  application  to  the  court,  such  sale 
may  be  confirmed,  in  the  discretion  of  the  court,  and  the  proceeds 
reinvested  under  order  of  the  court. 

When  may  sell  to  trustee:  11  Ga.  67.  Where  cestui  que  trust  might  sell  and 
mortgage:  2  Ga.  383;  52/205.  Where  the  sale  by  trustee  being  fraudulent 
conveys  no  title  even  with  consent  of  beneficiary:  57  Ga.  207-209.  Section 
cited :  61  Ga.  170,  667.    Where  could  mortgage  her  separate  estate :  61  Ga.  247. 

These  restrictions  do  not  prevent  wife  from  being  a  creditor  of  the  husband : 
72  Ga.  11. 

Wife  can  make  gift  to  husband,  without  order  of  court :  71  Ga.  692 ;  85/200; 
87/641 ;  such  gift  to  be  valid  must  be  free  from  improper  influence,  persuasion 
or  constructive  fraud  :  71  Ga.  692. 

See  notes  to  section  2490. 

§3189.   (2338.)  Lien  on  estates  for  trust  funds.     The  estate  of  a  trus-  $$2790, 3424, 

3425  3200 

tee,  dying  chargeable  with  trust  funds  in  hand,  shall  be  appropri-  3201.' 
ated  first  to  the  payment  of  such  indebtedness,  after  the  funeral  p.70. 
expenses,  in  preference  to  all  other  liens  and  claims  whatever. 

See  notes  to  sections  in  margin. 

Debt  of  guardian  to  ward  has  priority :  1  Ga.  266.  Order  in  which  debts  to 
be  paid:  5  Ga.  281.  Preference  that  was  given  to  orphan's  estate  under  Act 
of  1799:  10  Ga.  65,  66;  30/534.  Section  referred  to  and  construed:  38  Ga.  75. 
Where  claim  against  one  as  trustee  did  not  have  priority  over  claim  for  pur- 
chase-money: 41  Ga.  322-326.  Where  note  was  not  a  trust  debt  to  give  it 
priority  over  debts  in  distribution :  44  Ga.  315-317.  Charges  upon  estate  sur- 
viving death  of  husband:  47  Ga.  654;  35/184.  Debt  due  by  attorney  pro- 
fessionally, not  governed  by  this  section :  59  Ga.  782.  Claim  of  cestui  que  trust 
for  fund  misapplied  by  trustee  has  priority  over  judgment:  51  Ga.  181. 
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§3190.  (2339.)  Acceptance  of  trust.  The  acceptance  of  a  trust  is 
necessary  to  constitute  a  person  trustee;  it  may  be  done  by  acts  as 
well  as  words.  After  acceptance,  no  disclaimer  will  remove  the 
character  of  trustee. 

Where  there  is  no  acceptance  of  the  trust :  27  Ga.  309.  Trustee  having  ac- 
cepted cannot  set  up  title  adverse  to  the  trust:  45  Ga.  111.  Where  subsequent 
disclaimer  does  not  release  trustee :  30  Ga.  770.  Acceptance  of  trust  need  not 
be  in  writing,  but  may  be  by  acts  as  well  as  words :  53  Ga.  277.  Where  trustee 
estopped  by  acceptance :  54  Ga.  485. 

Bringing  bill  as  next  friend  is  sufficient  acceptance  of  trust,  where  the  next 
friend  was  appointed  trustee  by  decree  in  same  case:  80  Ga.  178. 

Though  guardian  ad  litem  did  not  formally  accept  appointment  until  after 
order  for  sale  granted,  cured  here  by  other  acts:  81  Ga.  370. 

§3191.  (2340.)  Extent  of  trustee's  estate.  Generally  a  trustee  takes 
an  estate  as  large  and  extended  as  the  necessities  of  the  trust  require 
and  no  more. 

Relation  of  trustee  to  the  title  to  land :  52  Ga.  368.  Where  the  trust  ad- 
hered to  the  property  through  the  second  coverture :  55  Ga.  520.  Where  there 
was  power  to  mortgage  by  the  trustee :  61  Ga.  625.     Section  cited :  42  Ga.  114. 

Trustee  here  only  held  title  to  life-estate  and  could  not  convey  remainder : 
67  Ga.  264. 

Trustee  here  represented  the  remainder-men  as  well  as  the  life-tenant: 
70  Ga.  572. 

Cited,  and  trustee  held  to  represent  life-tenant  only:  71  Ga.  204. 

Where  at  trustee's  death  nothing  for  his  successor  in  trust  to  take,  trustee 
took  life-estate  only;  81  Ga.  359  cited  and  discussed:  93  Ga.  366-368. 

Trustee  here  had  legal  fee,  although  trust  in  remainder  would  be  executed 
on  death  of  life-tenant :  92  Ga.  772. 

The  remainder  estate  here  was  legal,  not  equitable  only :  93  Ga.  334. 

Aet531859'  §3192.  (2341.)  Relief  of  sureties.  Sureties  on  bonds  of  trustees 
may  be  relieved  from  liability  by  the  judge  of  the  superior  court, 
either  at  a  regular  term,  or  at  chambers,  upon  the  same  terms  and 
conditions  as  prescribed  for  the  relief  of  sureties  on  the  bonds  of 
guardians  by  the  ordinary. 

$3193.  §3193.   (2342.)    Compensation.     Trustees,  for  their  services,  shall 

be  entitled  to  the  same  compensation  as  guardians  for  similar  serv- 
ices. 

Compensation  to  trustee  under  Act  of  1764 :  13  Ga.  165 ;  17/223.  Commis- 
sions for  paying  and  receiving  dividends  on  stocks  :  14  Ga.  416. 

ACobb°5899      §3194.   (2345.)    Vacancies,  how  filled.     Every  church  or  religious 
$2353  society  is  authorized  and  empowered  to  fill  all  vacancies  which  may 

happen  in  any  trust  by  death,  removal,  expulsion,  or  otherwise;  and 
when  any  vacancy  shall  be  filled,  the  same  shall  be  certified  under 
the  hand  or  hands  of  the  person  or  persons  presiding  in  the  said 
society,  and  according  to  the  form  of  government  or  discipline 
practiced  by  said  church  or  society,  which  certificate  shall  express 
the  name  of  the  person  appointed  to  fill  the  vacancy,  and  the  name 
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of  the  person  in  whose  place  he  shall  be  appointed;  and  the  said 
certificate  being  recorded  in  the  office  of  the  clerk  of  the  superior 
court  of  the  county  in  which  the  land  lies,  the  person  so  appointed 
to  fill  such  vacancy  shall  be  as  fully  vested  with  such  trust  as  if  a 
party  to  and  named  in  the  original  deed. 


ARTICLE  8. 

OF    TRUSTS    AND    TRUSTEES. 

§3195.  (3193.)  Trusts.  Trusts  of  every  kind,  not  generally  cog- 
nizable at  law,  are  peculiar  subjects  of  equity  jurisdiction. 

Cestui  que  trusts  need  not  be  parties  to  a  bill  filed  by  executor  for  purpose  of 
executing  trusts  in  a  will:  5  Ga.  301.  Equity  has  jurisdiction  to  compel  trus- 
tees to  account :  30  Ga.  777  ;  8/97.  Trustees  amenable  to  court  of  chancery  for 
faithful  discharge  of  their  trust :  23  Ga.  31 ;  34/438.  Section  referred  to  as  gen- 
eral to  jurisdiction  of  equity  over  trusts:  64  Ga.  123. 

Equity  can  compel  executor  to  account  to  legatee  for  trust:  65  Ga.  746,  747. 

Assignee  for  creditors  is  trustee  and  equity  will  control :  70  Ga.  313. 

Courts  of  law  have  jurisdiction  of  action  against  trustee  and  his  bondsmen 
for  breach  of  bond :  70  Ga.  572. 

Cited,  on  bill  to  distribute  surplus  of  Mutual  Insurance  Company:  72  Ga. 
406. 

Court  of  equity  may  restrain  administrator  of  deceased  trustee  from  ad- 
ministering as  assets  of  intestate's  estate:  75  Ga.  387. 

Equity  will  justify  executor  in  expenditures  reasonably  necessary  for  de- 
pendent heirs :  77  Ga.  58. 

§3196.  (3194.)  Resulting  trusts.  Whenever  the  circumstances  are $$3155,3159. 
such  that  the  person  taking  the  legal  estate,  either  from  fraud  or 
otherwise,  cannot  enjoy  the  beneficial  interest  without  violating 
some  established  principle  of  equity,  the  court  will  declare  him  a 
trustee  for  the  person  beneficially  entitled,  if  such  person  has  not 
waived  his  right  by  subsequent  ratification  or  long  acquiescence. 

See  notes  to  sections  in  margin. 

Implied,  see :  7  Ga.  348 ;  8/245, 977 ;  39/479 ;  41/284.  Where  one  buys  land  for 
another  and  takes  title  in  his  own  name,  there  is  a  resulting  trust  to  the  princi- 
pal: 30  Ga.  96.     Where  equity  will  decree  a  resulting  trust:  31  Ga.  295. 

Cited :  72  Ga.  406. 

No  resulting  trusts  under  facts  here :  80  Ga.  312. 

Deed  to  land  procured  by  fraud,  equity  fixes  constructive  trust  in  favor  of 
vendor :  86  Ga.  32. 

§3197.  (3195.)  Want  of  trustee.  A  trust  shall  never  fail  for  the 
want  of  a  trustee. 

Where  chancellor  will  appoint  some  one  to  carry  out  the  trust:  25  Ga.  420. 
Trust  estate  shall  not  fail  for  want  of  a  trustee :  12  Ga.  195. 

Receiver  properly  appointed  where  assignee  for  creditors  resigns  the  trust : 
70  Ga.  661. 
36 
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$Ksm'  §8198-  (8196-)  Limitation.  Subsisting  trusts,  cognizable  only 
in  a  court  of  equity,  are  not  within  the  ordinary  statutes  of  limita- 
tion ;  but  in  all  cases  equity  will  consider  the  lapse  of  time  in  de- 
creeing an  account,  and  where,  from  it  and  other  circumstances,  it 
would  be  inequitable,  any  relief  will  be  refused. 

Where  no  bar  to  express  trusts  created  by  deed  or  will :  3  Ga.  383 ;  8/97 ; 
11/259.  Technical  continuing  trusts  not  affected  by  statutes  of  limitations : 
11  Ga.  195 ;  8/487  ;  7/154 ;  23/435.  As  to  accounting :  11  Ga.  63 ;  13/165  ;  33/520 ; 
30/777 ;  32/681 ;  37/205 ;  39/534.  Trustee  combining  with  third  person,  both  lia- 
ble to  account :  14  Ga.  342.     Section  referred  to :  59  Ga.  829. 

Equitable  relief  not  granted  to  one  in  laches :  68  Ga.  482. 

Administrator's  claim  for  commissions  here,  stale  and  without  equity: 
71  Ga.  771. 

Surplus  of  mutual  insurance  company  is  sort  of  trust  fund,  and  statute  does 
not  run  against  beneficiaries :  72  Ga.  374. 

Husband  managing  wife's  property,  occupies  a  fiduciary  relation  to  her,  and 
limitations  not  run  in  his  favor,  against  her  claim  for  an  accounting :  85  Ga. 
323. 

When,  from  grantee  in  deed  borrowing  purchase-money,  no  trust  was  im- 
plied in  favor  of  lender:  88  Ga.  191. 

Attorney,  by  writing,  to  have  interest  in  profits  of  lands  purchased,  for  serv- 
ices to  be  rendered;  some  services  rendered,  attorney  then  dying,  implied 
trust.  Lands  sold  thirty-five  years  later,  claim  of  attorney's  estate  not 
barred :  95  Ga.  629. 

$$6333,4785.  §3.199.  (3197.)  Relief  in  cases  of  trust.  The  relief  granted,  in  cases 
of  trust,  will  always  be  so  moulded  and  framed  as  to  render  the 
trust  effectual,  and  secure  the  best  interests  of  all  parties. 

72  Ga.  406. 

Bill  by  cestui  que  trust  to  execute  parol  trust  of  land :  6  Ga.  589.  A  trust 
must  be   on  meritorious  or  valuable  consideration,  for  equity  to  execute  it: 

10  Ga.  471.  As  to  sale  of  trust  estate :  19  Ga.  285.  Proof  of  trust  by  circum- 
stantial evidence :  26  Ga.  625.  By  parol  evidence :  10  Ga.  534.  An  executed 
trust :  23  Ga.  484 ;  26/142.  Taking  an  estate  as  trustees  and  not  as  executors : 
33  Ga.  520.  Where  equity  will  carry  out  the  trust  taken  by  husband  for  wife : 
35  Ga.  184.     Persons  liable  as  trustees,  although  exercising  corporate  powers: 

11  Ga.  556.  Commissions  of  trustees :  14  Ga.  416.  As  to  control  of  discretion 
in  trustees  by  court  of  equity:  19  Ga.  489.  When  chancery,  and  not  by  quo 
warranto,  made  to  answer  for  alleged  breach  of  trust:  22  Ga.  539.  As  to  sales 
by  trustees:  10  Ga.  429;  24/591.  As  to  trustees  in  case  of  assignment:  10  Ga. 
274.  Where  estate  in  trust  created  no  separate  estate :  19  Ga.  577.  Property 
sold  under  trust  deed :  21  Ga.  439.  As  to  notice  of  trust  to  creditors :  21  Ga. 
205.  Where  the  trustee  was  entitled  to  the  possession  of  the  trust  property : 
23  Ga.  172.  When  an  express  trust  is  a  contingent  one :  39  Ga.  628.  Where 
one  occupying  a  fiduciary  capacity  must  account  to  cestui  que  trust:  30  Ga.  954. 
Bill  by  husband  as  trustee  against  executor  for  possession  of  trust  property : 
32  Ga.  696.  Bill  for  account  against  trustee  :  32  Ga.  31.  Waiver  by  consent  of 
cestui  que  trust,  with  power  to  do  so:  40  Ga.  262.  Injunction  against  warrant 
for  possession  as  to  party  in  under  deed  to  trustee  for  herself  and  children : 
44  Ga.  153. 

Deed  creating  trust  to  pay  mortgage,  vesting  title  in  grantee  subject  to  trust, 
equity  will  decree  performance  of  trust  or  cancellation  of  deed  :  68  Ga.  501. 
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§3200.   (3151.)  Misapplying  trust  funds.      All  persons  aiding  and  $3189- 
assisting  trustees  of  any  character,  with  a  knowledge  of  their  mis- 
conduct, in  misapplying  assets,  are  directly  accountable  to  the  per- 
sons injured. 

Liable  jointly  with  third  person  for  misapplying  assets :  14  Ga.  342 ;  64/612 ; 
19/130,94.  This  rale  applies  where  creditor  knowingly  receives  wife's  money 
in  payment  of  debt  due  by  husband :  54  Ga.  543-547.  Yet  if  there  is  a  trustee, 
he  must  sue  in  time,  or  he  and  his  cestui  que  trust  would  be  barred:  55  Ga.  25. 
Purchaser  from  trustee  charged  with  such  notice  of  trust  estate  as  set  forth  in 
the  deed:  55  Ga.  505.  Section  cited  and  construed :  61  Ga.  140;  64/612.  Does 
not  apply  where  no  knowledge:  60  Ga.  29. 

Cited,  and  suit  defined:  66  Ga.  731. 

Cited,  and  applied  to  case  where  parties  bought,  with  notice,  of  an  executor, 
land  purchased  at  his  own  sale,  etc. :  69  Ga.  390. 

Applies  to  creditor  who  knowingly  receives  wife's  money  in  payment  of  the 
husband's  debt:  70  Ga.  184. 

Director  of  corporation  getting  its  assets  to  pay  debt  on  which  he  was 
surety,  was  a  trustee.  If  he  misappropriated  the  assets,  could  not  make 
cosurety  contribute  to  payment  of  debt  unless  he  participated  in,  or  as 
counsel  advised,  the  misappropriation:  71  Ga.  54. 

Attorney  receiving  more  fee  out  of  trust  fund  than  it  was  liable  for, 
must  refund,  though  former  trustee  ratified  such  payment:  71  Ga.  176. 

Trustee  liable  to  cestui  que  trust,  if  joining  in  or  ratifying  misapplication  of 
funds :  71  Ga.  176. 

Directors  of  corporation  controlling  its  assets,  and  others  knowingly 
assisting,  are  liable  to  stockholders  for  misappropriation  of  assets :  75  Ga.  40. 

Party  knowingly  borrowing  bank's  money  from  cashier  in  violation  of  bank's 
rules,  liable  with  cashier  to  bank :  75  Ga.  149. 

May  proceed  against  trustees  and  those  aiding  in  the  misconduct,  jointly  or 
severally :  75  Ga.  393. 

Payment  of  note  due  trust  estate,  by  allowing  credit  on  trustee's  individual 
indebtedness  to  payer,  not  valid  against  trust  estate :  76  Ga.  53. 

One  lending  to  individual  upon  collateral  signed  by  him  in  trust  capacity 
must  examine  his  authority :  78  Ga.  586. 

§3201.   (3152.)    Tracing  assets.     When  assets  are  misapplied  and  ^ISssS4' 
can   be  traced  in  the  hands  of  persons  affected  with  notice  of  the  S189- 
misapplication,  the  trust  attaches  still  to  the  assets,  and  equity  will 
aid  in  restoring  them  to  their  legitimate  purpose.     A  creditor  of  an 
estate  may  follow  assets  in  the  hands  of  legatees  or  distributees, 
though  they  receive  them  without  notice. 

69  Ga.  372. 

Creditor  may  in  equity  follow  assets  of  his  debtor  into  hands  of  distributees: 
8  Ga.  106 ;  22/590 ;  55/12 ;  59/823.  Trustee  disposing  of  trust  property  by  will, 
it  may  be  followed  in  the  hands  of  his  executor :  22  Ga.  331.  As  to  right  of 
cestui  que  trust  to  follow  trust  property :  18  Ga.  515 ;  38/91 ;  19/66,  94,  130. 
Property  purchased  with  trust  funds  not  liable  to  debts  of  parents :  21  Ga. 
200,  205.  Going  into  equity  to  get  at  assets :  35  Ga.  170.  No  knowledge  of, 
and  consent  to  use  of,  trust  fund  by  cestui  que  trust:  40  Ga.  262.  Where  trust 
funds  may  be  followed  by  children  :  41  Ga.  426.  To  trace  trust  fund  it  must  be 
capable  of  identification :  53  Ga.  417,  425.     Where  creditor  receives  money  be- 
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longing  to  debtor's  wife:  54  Ga.  543.  Funds  of  ward  invested  by  guardian  in 
his  own  name:  54  Ga.  690.     Section  cited  and  construed:  62  Ga.  405. 

Purchasers  from  executor,  of  land  bought  at  his  own  sale,  took  with  notice 
of  misapplication  of  funds ;  beneficiaries  could  pursue  property  into  their 
hands :  69  Ga.  385. 

Applies  to  creditor  who  knowingly  receives  the  wife's  money  in  payment  of 
husband's  debt:  70  Ga.  184. 

Funds  of  ward  used  by  guardian  in  partnership  traced  into  hands  of  surviving 
partner  and  his  assignee.  In  such  case  the  ward  takes  before  creditors,  al- 
though assignee  had  no  notice :  70  Ga.  418. 

Equity  not  ousted  of  jurisdiction  by  the  right  of  garnishment:  70  Ga.  418. 

Equitable  aid  invoked  here  to  put  residuary  legatee  in  possession  after  exe- 
cution of  trust:  75  Ga.  386. 

Ward  may  reclaim  his  money  loaned  by  guardian  with  her  own,  though  in 
hands  of  guardian's  agent,  or  creditor  taking  with  notice  of  ward's  title:  80 
Ga.  346. 

Where  children  could  trace  decedent's  interest  in  property  or  its  proceeds : 
88  Ga.  358. 

As  to  creditor's  rights  to  subject  proceeds  of  policy  on  debtor's  life,  payable 
to  heirs :  93  Ga.  752. 

Where  contested  fund  paid  out  on  judgment  afterwards  reversed,  court  of 
equity  will  compel  restoration  :  94  Ga.  210. 

Where  equity  would  take  cognizance  of  fraudulent  procurement  of  loan  and 
subject  land  in  another  county,  bought  with  proceeds :  94  Ga.  573. 


•     ARTICLE  4. 

CLAIMS    AGAINST    TRUST    ESTATES. 

Acts  1855-6,  §3202.  (3377.)  Claims  against  a  trust  estate,  etc.  Any  person  hav- 
ing a  claim  against  any  trust  estate  for  services  rendered  to  said  es- 
tate, or  for  articles  or  property  or  money  furnished  for  the  use  of 
said  estate,  or  where  a  court  of  equity  would  render  said  estate  lia- 
ble for  the  payment  of  said  claims,  may  collect  and  enforce  the  pay- 
ment of  such  claim  in  a  court  of  law. 

Before  the  Act  of  1856,  trust  property  could  only  be  subject  to  payment  of 
trust  debts  through  a  court  of  equity :  25  Ga.  240.  What  demands  recovered 
against  trust  estates  under  Act  of  1856 ;  as  to  lien  of  judgment,  and  how  en- 
forced: 28  Ga.  525.  No  provision  for  attachment  by  Act  of  1856:  32  Ga.  356. 
The  mode  in  this  section  set  forth  should  be  pursued,  and  trustee  of  cestui  que 
trust  be  made  defendant:  47  Ga.  485.  When  injunction  should  have  been 
granted  to  cestui  que  trust  against  execution  levied  on  trust  estate :  48  Ga.  365 ; 
also  53  Ga.  227.  Where  interest  of  remainder-man  not  subject  to  debts  of 
life-tenant:  53  Ga.  227.  Trustee  cannot  create  a  lien  on  trust  estate  for  sup- 
plies to  make  crop :  56  Ga.  309.  Where  married  woman's  estate  not  liable  for 
overseer's  wages  hired  by  husband :  56  Ga.  47.  Where  trustee  dead  and  no 
successor,  a  receiver  can  be  appointed  to  apply  the  income  to  debt:  56  Ga.  183. 
What  plaintiff  must  do  to  make  note  of  trustee  recoverable  against  trust  estate : 
56  Ga.  640.  Where  trust  estate  not  responsible  on  individual  notes  of  trustee 
and  one  of  the  beneficiaries:  57  Ga.  261.     Section  referred  to:  59  Ga.  331-333. 
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Where  property  under  an  executory  trust  was  not  subject  to  levy  and  sale, 
and  what  necessary  to  reach  the  rents  and  profits  of  such  estate :  59  Ga.  621- 
624.  Where  property  held  under  executory  trust  not  subject  to  levy  and  sale, 
but  only  reached  in  equity  :  59  Ga.  718.  Where  equity  through  a  receiver  might 
subject  net  income  of  trust  estate  for  supplies  furnished :  60  Ga.  566.  Also  to 
payment  of  purchase-money  for  lumber  for  a  house :  60  Ga.  152.  Where 
equitable  right  would  arise  in  favor  of  judgment  against  trustee  on  note  for 
purchase-money :  62  Ga.  183.  Remedy  in  equity  to  subject  income  of  trust 
estate  to  pay  debts:  63  Ga.  250-257.  Equitable  relief  at  law  against  trust 
estate :  63  Ga.    748-750. 

To  subject  a  trust  estate  at  law,  pleadings  and  proof  should  make  a  case 
where  equity  would  hold  it  liable :  70  Ga.  517. 

Courts  of  law  have  jurisdiction  of  action  against  trustee  and  his  bondsmen 
for  breach  of  bond  :  70  Ga.  572. 

City  court  has  jurisdiction  of  claim  against  trust  estate:  70  Ga.  642. 

Church  property  not  liable  for  fixtures  furnished  without  authority  of 
trustee :  70  Ga.  642. 

Where  trustee  dead  and  life-tenant  sui  juris,  receiver  may  be  appointed  to 
apply  income  to  debt:  71  Ga.  793. 

Effect  on  the  final  decision,  of  rulings  of  Supreme  Court  on  temporary  in- 
junction, considered:  71  Ga.  829. 

Title  remaining  in  executor  is  trust  estate,  and  liable  for  taxes  accruing 
during  life-tenancy:  72  Ga.  697. 

Claim  against  trust  estate  must  be  clearly  proved,  both  as  to  existence  and 
nature  of  trust  estate  and  specific  facts  rendering  it  liable :  73  Ga.  801. 

Trust  estate  liable  for  necessaries,  judgment  not  had  against  beneficiaries 
in  first  instance  :  75  Ga.  246. 

Trust  property  subjected  to  mortgage  for  money  advanced  to  improve  es- 
tate, although  no  authority  to  mortgage:  75  Ga.  792,  793. 

Suit  against  trust  estate  upon  note  given  by  trustee  will  not  lie  without 
other  allegations:  76  Ga.  840. 

Trust  estate  liable  for  damages  occasioned  by  trustee's  failure  to  repair, 
trustee  having  authority  to  rent:  92  Ga.  154. 

§3203.  (3378.)  How  and  where  sued,  etc.  The  person  having  such  Actsi855-6, 
claim  as  provided  in  the  previous  section,  if  the  same  exceeds  the 
sum  of  one  hundred  dollars,  may  file  his  petition,  setting  forth  the 
grounds  of  such  claim,  and  also  how  and  in  what  manner  said  es- 
tate is  liable  for  the  payment  of  said  claim,  and  also  setting  forth 
the  name  or  names  of  the  trustees  and  the  cestui  que  trust,  which  pe- 
tition shall  be  filed  in  the  office  of  the  clerk  of  the  superior  court 
under  the  same  rules  and  regulations  as  in  ordinary  cases  at  com- 
mon law,  and  the  subsequent  proceedings  shall  be,  in  all  respects, 
the  same. 

What  declaration  at  law  on  claim  against  trust  estate  must  show  on  its  face 
to  obtain  equitable  relief,  and  what  the  execution  must  specify :  56  Ga.  138. 
Where  no  necessity  for  judgment  under  this  section,  where  wife  became  legal 
owner  of  the  estate :  53  Ga.  250,  251. 

Judgment  not  set  aside  here  for  failure  to  describe  trust  estate:  66  Ga.  254, 
255. 
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Fi.fa.  levied  on  property  held  by  defendant  in  trust  and  claimed,  plaintiff 
cannot  set  up  facts  which  would  have  authorized  judgment  against  trust  estate : 
67  Ga.  84. 

Homestead  subject  to  debt  under  this  provision:  59 Ga.  330;  67/669,671. 

See  notes* to  section  2827,  and  general  note  on  Homesteads. 

Suit  to  subject  homestead  should  conform  to  this  section :  68  Ga.  549. 

Ac%f55'6,  §3204.  (3379.)  Party  defendant.  If  there  is  no  trustee,  or  he  is  a 
mere  naked  trustee  and  non-resident  in  the  county,  the  -cestui  que 
trust  shall  be  made  the  defendant,  and  the  proceedings  shall  be,  in 
all  respects,  the  same  as  when  the  trustee  is  defendant. 

Stated :  47  Ga.  485. 

Acts  1855-6,     83205.   (3380.)  How  in  justice  court.     When   the  claim   does    not 

p.  229.  ,  ... 

exceed  the  sum  of  one  hundred  dollars  principal,  suit  may  be  brought 

in  a  justice's  court,  under  the  same  rules  and  regulations  as  in  ordi- 
nary suits  in  those  courts,  saving  only  that  the  summons  shall  set 
forth  how  and  in  what  way  said  trust  estate  is  liable  for  the  pay- 
ment of  said  claim;  and  the  judgment  rendered  in  a  justice's  court 
shall  have  the  same  force  and  effect  as  is  hereinafter  prescribed  in 
relation  to  judgments  rendered  in  the  superior  court. 

Act229855"6'  §3206-  (3381.)  Trust  estate  only,  bound.  The  judgment  thus  ren- 
dered shall  impose  no  personal  liability  on  the  trustee,  or  in  any 
way  render  his  property  liable  for  the  payment  of  the  same;  but 
said  judgment  shall  only  bind  such  trust  estate,  and  execution  shall 
issue  accordingly. 

Stated :  28  Ga.  525.  When  judgment  against  trustee  not  conclusive  against 
cestui  que  trust :  44  Ga.  468. 

Judgment  in  suit  against  trustee  cannot  be  i*endered  against  him  individu- 
ally, nor  can  suit  be  so  amended  as  to  charge  him  individually :  70  Ga.  517. 

Act229855"6'  §^207.  (3382.)  Execution  must  specify  property.  All  executions 
issued  upon  judgments  rendered  under  the  provisions  of  the  five  pre- 
ceding sections  shall  specify  in  the  body  of  the  execution  the  prop- 
erty upon  which  the  same  is  to  be  levied,  and  it  shall  be  levied  on 
no  other  property. 

Stated :  30  Ga.  648.  Section  referred  to  and  construed :  56  Ga.  310 ;  63/748- 
751.  Will  be  enjoined  unless  specified  property  bound  for  its  payment:  48  Ga. 
365.  Declaration,  judgment  and  execution  should  specify  the  property  to 
be  bound :  56  Ga.  138. 

General  Note  on  Trusts  and  Trustees. 

Notes  from  Code  of  1882 : 

Acceptance  of  trust  need  not  be  in  writing:  53  Ga.  277 ;  11/63. 

Account  and  settlement,  bill  for,  by  cestui  que  trust:  65  Ga.  746.  Trustee 
without  liability  to  account:  52  Ga.  225. 

Administrator  cannot  enforce  trust  by  intestate:  24  Ga.  506. 

Appeal  by  trustee,  error  to  dismiss,  on  defective  pauper  affidavit:  59 
Ga.  369. 

Attachment  does  not  lie  against  trustee  as  such :  32  Ga.  356. 
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Attorney  not  trustee  as  to  money  collected  for  client :  59  Ga.  782. 
Bastard,  maintenance  of,  good  consideration    for  settlement  in  trust  for 
mother :  15  Ga.  175. 

Bonds,  trustee  of  railroad  bonds  might  sell  under  the  deed,  on  breach  there- 
of, without  foreclosure,  title  valid:  52  Ga.  557.  Suit  against  two  survivors  of 
three  makers  of  joint  trustee  bond :  59  Ga.  755. 

Bequest  to  one  with  words  showing  trust  intended,  legatee  becomes  trustee 
for  next  of  kin  :  29  Ga.  553. 

Cestui  que  trust,  trover  by,  to  obtain  possession  of  property  :  7  Ga.  530. 
When  entitled  to  possession  under  deed:  20 Ga.  645;  28/469.  Right  of,  as 
against  judgment  creditor  of  trustee:  51  Ga.  181.  Takes  equally  with  children, 
when:  52  Ga.  425.  Where  took  equally  with  children  to  be  born  to  her:  52 
Ga.  425. 

Chattels,  trust  in,  manifested  in  writing,  parol  testimony  incompetent  to 
vary  :  11  Ga.  195. 

Claim,  trustee  being  dead,  cestui  que  trust  proper  party  to  make:  55  Ga.  69. 

Compensation,  trustee  entitled  to:  13  Ga.  165;  14/416;  17/223. 

Confederate  money,  investment  of  trust  funds  in  bonds  in  1864:  58  Ga.  508; 
48/471 ;  54/286.     Trustee  protected  in  receiving,  on  notes  :  38  Ga.  304 ;  39/96. 

Creditors,  trust  created  for  benefit  of,  any  one  may  sue  for  himself  and 
others :  11  Ga.  570.     Rights  of,  of  trust  estate :  63  Ga.  250. 

Debts,  trustee  charged  with  payment  of:  6  Ga.  404;  13/165.  And  also  of 
sale  of  property  :  24  Ga.  590.  Promise  of  trustee  to  pay  personal,  out  of  trust 
estate,  not  binding:  58  Ga.500. 

Diligence,  ordinary,  required  of  trustee:  38  Ga.  304. 

Donor,  right  of,  to  revoke  trust  on  death  of  trustee :  40  Ga.  219.  Parol  gift 
cannot  afterwards  be  changed  so  as  to  vest  property  in  son  as  trustee  for  his 
wife  and  children  :  31  Ga.  317. 

Estate  tail  in  Georgia  becomes  fee  simple  estate :  3  Ga.  557-569. 

Estoppel,  trustee  estopped  from  setting  up  title  in  himself:  54  Ga.  485. 

Evidence,  trust  may  be  proved  by  circumstantial :  26  Ga.  625.  Parol,  should 
be  clear  and  satisfactory,  to  engraft  trust  on  absolute  deed :  54  Ga.  212.  As  to 
excluding  cestui  que  trust's  testimony,  other  party  to  trade  being  dead:  60 
Ga.  582. 

Executed,  when  trust  becomes :  55  Ga.  25  ;  32/264 ;  7/517.  Trust  being,  pos- 
session follows  the  use :  32  Ga.  264.     And  trustee  has  nothing  to  do :  26  Ga.  142. 

Executions  against  trust  estate  must  specify  what :  56  Ga.  138 ;  48/365 ; 
30/648.  Against  trustee  and  surety,  may  proceed  against  either,  defective  and 
amendable  before  levy  :  57  Ga.  68,  69. 

Executory  trust,  property  held  in,  not  subject  to  levy  and  sale  at  law:  59 
Ga.  621. 

Executors,  when  clothed  with  personal  trust:  20  Ga.  783.  A  trustee  for 
children  of  testator:  33  Ga,  520. 

Expenditure,  when  court  of  chancery  will  permit,  exceeding  income :  17 
Ga.  223. 

Express  trust,  as  to  rule  express  trusts  must  be  in  writing:  49  Ga.  120. 
Lapse  of  time  is  no  bar  to  cases  of,  when  proceedings  are  begun  in  reasonable 
time :  3  Ga.  383. 

Fi.  fa.,  levy  of,  when  cestui  que  trust  is  plaintiff  and  trustee  defendant :  57 
Ga.  69. 

Gift  in  trust,  when  irrevocable :  10  Ga.  534,  535.  To  father  in  trust  for  his 
children :  23  Ga.  484.     Parol  not  a  trust :  31  Ga.  317. 

Guardian,  fees  or  commissions  of:  29  Ga.  82. 
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Husband,  rights  of,  in  regard  to  trust  estate  of  wife :  9  Ga.  223,  224 ;  42/95. 
As  de  facto  trustee  for  wife:  16  Ga.  103.  Suit  against,  as  liable  for  wife,  not 
amendable  by  substituting  name  of  wife:  27  Ga.  309.  Appointment  of,  as 
trustee  by  wife :  30  Ga.  446.  Created  trustee  for  wife  by  terms  of  bond :  35 
Ga.  184.  Made  trustee  when  none  was  named  in  will :  26  Ga.  696-700.  What 
were  marital  rights  of:  42  Ga.  95-115.  As  trustee  for  wife  and  children,  when 
trust  is  executed  :  56  Ga.  598. 

Implied  trusts  not  within  the  statute  of  frauds :  46  Ga.  283. 

Income,  surplus,  of  life-estate  held  in  trust,  inures  to  benefit  of  life-tenant: 
55  Ga.  505.  Must  pay  out  for  goods  and  services  rendered  trust  estate:  9  Ga. 
223;  28/525. 

Intention  of  donor  necessary  to  show  creation  of  trust :  10  Ga.  535. 

Joint  estate  in  trust  to  husband  and  wife:  24 Ga.  52. 

Joint  tenants,  when  mother  and  children  take  as:  29  Ga.  403;  43/327. 

Judge,  as  to  power  of,  over  trust  estates  "at  chambers"  :  49  Ga.  408  ;  10/429. 

Judgment,  when  lien  of,  against  trustee  attaches  to  property  bought  in  his 
own  name:  27  Ga.  589.  Against  trust  estates:  28  Ga.  525.  Not  conclusive, 
when  :  44  Ga.  468. 

Land,  partition  of,  when  held  by  two  trustees:  56  Ga.  652.  Trustee  as  to, 
under  will  in  Tennessee,  governed  bylaw  here  where  land  is :  52  Ga.  362. 

Legal  estate  vests  in  purchaser  when  purchase-money  all  paid  and  bond  for 
title  given,  and  seller  becomes  naked  trustee:  3  Ga.  5. 

Lien,  trustee  has  no  right  to  create,  on  trust  property,  for  supplies:  56 
Ga.  309. 

Life-estate  of  wife  with  husband  as  trustee,  mortgaged:  52  Ga.  205.  When 
sale  o.f  trust  property  carried  only  life-estate :  66  Ga.  469. 

Male  who  is  sui juris,  trust  estate  in  favor  of,  cannot  be  created  :  54  Ga.  231. 

Marriage  settlement,  claim  by  trustee  under:  33  Ga.  Sup.  149. 

Married  woman,  assignment  by,  of  separate  estate:  32  Ga.  606.  Trust  in 
favor  of,  to  husband  for  her  sole  use,  determines  at  his  death:  53  Ga.  250. 
When  entitled  to  possession  under  a  naked  trustee:  20  Ga.  645. 

Mortgage  of  trust  property,  power  of  trustee:  61  Ga.  620,  171.  By  husband 
as  trustee,  of  wife's  property  to  secure  his  own  debt:  55  Ga.  203.  By  trustee 
to  cestui  que  trust,  cannot  be  discharged  by  payment  to  himself:  61  Ga.  171. 
Service  of  rule  of  foreclosure  on  husband,  sufficient  when  he  signs  as  trustee 
for  wife :  20  Ga.  72.  # 

Misappropriation,  where  trustee  could  not  follow  property  misappropriated  : 
52  Ga.  102. 

Parol,  trusts  in  personal  property  may  be  created  and  pi'oven  by :  2  Ga.  297 ; 
10/535.  Though  trust  in  land  need  not  be  created  in  writing,  parol  testimony 
inadmissible,  etc. :  5  Ga.  341 ;  6/589,  590. 

Parties,  rights  of  all,  complaining  of  a  breach  of  trust,  etc.,  may  be  settled 
in  one  suit :  24  Ga.  590.  Cestui  que  trust  not  a  necessary  party  to  a  bill  filed  by 
executor  for  purpose  of  executing  trust:  5Ga.  301.  Or  set  aside  deed  of  trust, 
when  :  61  Ga.  599.  When  cestui  que  trust  shall  be  a  party  :  17  Ga.  223.  Where 
creditor  may  proceed  against  fraudulent  trustee  without  joining  the  cestui  que 
trust,  and  when  cestui  que  trust  concluded:  61  Ga.  599.  Who  proper,  in  suit  to 
subject  trust  property  to  payment  of  debt:  47  Ga.  485. 

Pleadings  in  equity  to  bill  to  engraft  parol  trust  on  deed  :  13  Ga.  193.  On 
bill  of  sale  without  charge  of  fraud,  etc. :  15  Ga.  175. 

Practice  as  to  answer  of  trustee:  10  Ga.  459.  Declaration,  judgment  and 
execution  in  suit  against  trust  estate:  56  Ga.  138. 

Priority  of  payment  of  debts  of  deceased  trustee,  rule  as  to,  does  not  apply 
to  one  appointed  in  another  State :  38  Ga.  75. 
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Prochein  ami,  proper  person  to  bring  suit  for  married  woman  against  trustee : 
15  Ga.  124. 

Purchaser  of  trust  property,  with  notice,  not  protected  :  62  Ga.  69.  With 
notice  held  as  trustee :  60  Ga.  29.  Trustee  may  purchase  trust  property  from 
cestui  que  trust  who  is  sui  juris:  11  Ga.  67. 

Resulting  trust,  where  brother  bought  for  sister  and  took  deed  in  his  own 
name :  64  Ga.  508.     In  land  in  favor  of  grantor:  31  Ga.  295. 

Sale  of  trust  property  by  trustee,  and  bill  for  its  recovery:  54  Ga.  451.  To 
pay  debt  of  husband  of  cestui  que  trust:  60  Ga.  29.  Trustee  to  sell  and  pay 
debts :  24  Ga.  590. 

Separate  estate  may  exist  without  intervention  of  trustee :  12  Ga.  195 ; 
31/728 ;  34/298.  Wife's  separate  estate,  money  invested  legally  with  her  con- 
sent, she  cannot  then  complain :  40  Ga.  259-262.  Also  income  from  separate 
estate :  53  Ga.  318. 

Statute  of  limitations,  when  begins  to  run,  contingent  upon  questions  of 
legal  title:  51  Ga.  139.  When  as  to  personal  property:  10  Ga.  358.  When 
against  cestui  que  trust:  56  Ga.  158.  Where  trustee  denies  the  trust:  11  Ga. 
259 ;  18/120.  When  not  in  favor  of  trustee  :  24  Ga.  218.  Does  not  reach  tech- 
nical, continuing  trusts  in  courts  of  equity:  7  Ga.  154.  When,  in  case  of 
executory  and  continuing  trust:  11  Ga.  195.  When  not  against  an  express  or 
direct  trust:  11  Ga.  259.  Where  it  runs  against  trustee  and  cestui  que  trust: 
33  Ga.  435  ;  55/25. 

Trover,  by  trustee,  for  recovery  of  trust  property :  6  Ga.  530;  27/576.  By 
cestui  que  trust:  30  Ga.  366. 

Trustee,  appointment  of,  in  equity :  15  Ga.  319.  Cannot  set  up  title  ad- 
verse to  trust  after  acceptance:  45  Ga.  111.  Could  not  dismiss  suit  without 
consent  of  cestui  que  trust:  18  Ga.  374.  When  equity  will  enforce  settlement 
by:  34  Ga.  438.  Can  purchase  property  of  cestui  que  trust  who  is  sui  juris : 
11  Ga. 67.  Or,  of  himself  as  trustee,  and  it  is  not  void:  17  Ga.  100.  When 
mayor  and  council  of  a  city  not  trustees :  19  Ga.  471-488.  Receiver  appointed 
on  death  of:  56  Ga.  183.  Liable  for  negligence:  32  Ga.  31.  Note  given  "as 
trustee"  does  not  render  liable  personally  :  25  Ga.  240 ;  54/350.  Proof  necessary 
to  charge  trust  estate  in  suit  on :  56  Ga.  640.  Individual  note  of,  does  not  bind 
trust  estate  :  57  Ga.  261.  Power  of ,  to  sell  property  and  reinvest,  does  not  in- 
clude power  to  settle  lawsuits :  52  Ga.  452.  Office  of,  ends  when  :  29  Ga.  674.  Bill 
by  administrator  of  cestui  que  trust,  to  set  aside  purchase  of  land  by :  40  Ga. 
259.  As  to  liability  of  trustees  of  Georgia  Military  Institute:  31  Ga.  273. 
Powers  and  duties  of,  of  Summerville  Academy :  35  Ga.  47.  Charity  ordered 
to  be  transferred  to,  in  England :  32  Ga.  640. 

Trust  estate,  as  to  liability  of,  for  necessaries  to  beneficiaries:  42 Ga.  57. 

Notes  from  decisions  since  Code  of  1882: 

Books,  of  deceased  trustee,  under  whom  both  parties  to  land  case  claimed, 
admissible  here  to  show  what  moneys  he  received,  from  what  sources,  and  how 
disposed  of:  73  Ga.  174. 

Cestui  que  trust,  not  bound  by  trustee's  statements  made  to  enable  him  to 
violate  trust,  when  :  65  Ga.  168. 

Compensation,  trustee  to  sell,  under  security  deed  with  provision  as  to  com- 
pensation ;  power  to  pay  auctioneer :  95  Ga.  550. 

Confederate  money,  trustee  relieved  from  liability  by  showing  that  he  re- 
ceived Confederate  money  when  the  only  currency,  etc.,  and  it  became  worth- 
less: 68  Ga.  171. 

Debts,  to  be  paid  by  trustee,  remainder  of  property  to  go  to  child,  no  recovery 
of  land  by  child  if  debts  outstanding :  73  Ga.  165. 
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Estate,  devise  here  created  trust  for  life-estate  only:  71  Ga.  195;  80/36; 
91/304,  305.  Trustee  here  had  legal  fee,  although  trust  in  remainder  would  be 
executed  on  death  of  life-tenant :  92  Ga.  772. 

Improvements,  trust  property  subjected  to  mortgage  for  money  advanced 
to  improve  estate,  although  no  authority  to  mortgage :  75  Ga.  792,  793. 

Life-estate  of  beneficiary  of  executory  trust,  not  leviable:  59  Ga.  621,718. 
Equity  will  appropriate  income  to  debts :  75  Ga.  695. 
Municipal  authorities  had  no  right  to  accept  or  administer  trust :  77  Ga.  519. 

Prescription  runs  against  trustee  having  legal  title  to  property,  and  bars 
minor  cestui  que  trust:  8  Ga.  6 ;  10/358;  51/139;  55/25;  61/54;  65/571;  66/324; 
73/216,  758;  78/213;  80/178;  81/359;  92/772.  When  trustee  takes  legal  fee, 
bar  extends  to  whole  fee,  legal  and  equitable;  when  he  takes  less  than  fee, 
bar  is  restricted  proportionately :  81  Ga.  359.  Lapse  of  time  did  not  confer 
title  to  trust  here,  without  possession,  etc. :  77  Ga.  519.  Where  life-tenant 
conveys  fee,  remainder-man  has  no  right  of  entry  until  life-tenant  dies,  and 
no  prescription  runs  against  remainder-man  until  then :  73  Ga.  221 ;  36/206 : 
55/527;  71/195  cited,  and  66  Ga.  469;  67/264  distinguished.  Trustee  represent- 
ing both  life-estate  and  remainder,  prescription  ran,  in  favor  of  trustee's  indi- 
vidual grantee,  against  remainder-men :  73  Ga.  221. 

Purchaser,  from  trustee,  not  bound  to  see  to  application  of  proceeds  by  trus- 
tee to  trustee's  grantor's  debts:  73  Ga.  166.  Trustee  having  power  to  sell  to 
pay  debts,  purchaser  for  cash  at  private  sale  acquired  equity  superior  to  that  of 
beneficiary,  the  money  being  used  to  pay  debts :  73  Ga.  165.  Remainder-men 
not  barred  from  recovering  lands  after  death  of  life-tenant,  although  latter 
and  her  trustee  were  barred :  67  Ga.  267 ;  81/721 ;  91/305 ;  see  also  66  Ga.  469  ; 
67/129;' 95/618;  93/683;  86/181.  One  not  guardian  taking  title  as  such  for 
minor  son,  conveying  individually  to  another,  prescription  runs  against  son: 
95  Ga.  778. 

Transfer  of  trust  estate  out  of  hands  of  Georgia  trustee  to  trustee  in  State 
where  beneficiaries  reside:  95  Ga.  683. 

Trust  here  devolved  upon  trustee  of  academy,  not  upon  corporation :  77  Ga. 
518. 

Testamentary  trustee  being  one  of  executors,  receiving  own  obligation  to 
estate,  receipting  as  trustee  in  settlement,  coexecutors  not  discharged  nor 
cestui  que  trust  bound  :  69  Ga.  385. 


5?1  SEVENTH  TITLE.— CHAPTER  i,  ARTICLE  1.     §§  8208-8211 

Title  and  mode  of  conveyance;  of  title  by  grant;  grants  generally. 

SEVENTH  TITLE. 

Of  Title  and  Mode  of  Conveyance. 


CHAPTER  1. 

OF  title  by  grant.* 


ARTICLE  1. 

GRANTS    GENERALLY. 

§8208.  (2348.)  What  is  title.  Title  is  the  means  whereby  a  per- 
son's right  to  property  is  established. 

Titles  by  capture  in  war:  49  Ga.  395;  44/297.  Color  of  title  defined:  9  Ga. 
440.     Possession  aided  by  color  of  title:  19  Ga.  8. 

"  Legal  right  is  equivalent  to  legal  title" :  73  Ga.  261. 

§3209.  (2349.)  And  perfect  title.  One  person  may  have  the  right 
of  possession  and  another  the  right  of  property.  In  a  union  of  the 
two  consists  a  perfect  title. 

Possession  under  bond  for  title,  with  all  of  purchase-money  paid:  55  Ga. 
81 ;  24/154 ;  3/5 ;  35/63.  But  when  all  purchase-money  paid  under  bond  for  title, 
not  good  against  subsequent  purchaser :  29  Ga.  485.  Under  absolute  deed,  with 
bond  to  reconvey  on  payment:  57  Ga.  601.  No  title  to  land  under  parol  con- 
tract, purchase-money  tendered :  64  Ga.  310. 

Possession  raises  presumption  of  title,  and  charges  all  persons  with  notice 
of  unrecorded  deed  to  possessor:  67  Ga.  97,102. 

Perfect  title  not  essential  to  relief  by  injunction  against  trespasser :  67  Ga. 
134. 

Payment  of  purchase-money  with  possession  gives  complete  equity :  54  Ga. 
602 ;  68/527. 

A  decree  directing  defendants  to  make  deeds  to  plaintiff,  gives  latter  perfect 
equity,  under  which  he  can  maintain  ejectment :  85  Ga.  585. 

Equity  superior  to  legal  title,  when  :  86  Ga.  540. 

§3210.   (2350.)    Origin   in    grant.      The  title  to  all  lands  in  this «a«it 8228. 
State  originates  in  grants  from  the  government ;  and,  since  its  in- 
dependence, from  the  State. 

§3211.    (2351.)    Form   of  grants.    The    form  of  grants  heretofore  ^Jf('2) 
used  in  this  State  is  hereby  established,  and   a  substantial  compli- 
ance with  the  same  shall  be  held  sufficient. 

♦Title  by  judicial  sale ,  see  Execution. 
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Title  and  mode  of  conveyance;  of  title  fey  grant;  grants  generally. 

ACobb2656       §3212.   (2352.)  Errors  in  grants  may  be  corrected.     The  following 
Aoobb?657  errors  iQ  the  issuing  and  recording  of  grants  may  be  corrected,  viz.: 
^obifks  ^ny  error  in  the  name  or  residence  of  the  grantee,  or  the  location, 
Act|4^851"2' or  character,   or  boundary  of  the  land,  or  in  any  other  matter  or 
thing  connected  with  the  application  for  or  issuing  of  the  grant, 
or  in  recording  or  transcribing  the  names  of  applicants    for  draws, 
or  of  fortunate  drawers  in  the  several  land  lotteries,  or  any  omis- 
sion in  any  of  the  officers,  or  on  the  part  of  any  of  the  agents  of  the 
State,   or  any  other  mistake  in  the  recording  thereof,  or  any  other 
error  whereby  the  true  grantee  is  deprived  of  or  jeoparded  in  his 
right. 

"When  grant  attackable  in  a  court  of  law,  and  by  bill  or  scire  facias:  7  Ga. 
172.  Scire  facias  on  a  record  and  to  revoke  a  grant  must  be  for  matter  in  body 
of  it :  17  Ga.  548.  Where  original  grant  should  be  corrected  by  direct  pro- 
ceedings and  not  collaterally :  20  Ga.  795 ;  37/560.  Mistake  in  grant  by  scire 
facias  or  by  bill:  20  Ga.  571.  State  must  be  made  a  party  to  proceeding  to  set 
aside  grant :  25  Ga.  374. 

Grant  to  John  Mills  and  deed  from  John  Mills,  Jr.,  question  for  jury  whether 
same  man :  85  Ga.  580. 

ACobb!e57.  §3213.  (2353.)  Proceeding  for  this  purpose.  In  all  such  cases  the 
ACobb4658  application  must  be  made  in  writing  to  the  Governor,  and  evidence 
AQ*^g-59  produced  to  him  that  notice  in  writing  of  the  nature  and  time  of 
the  application  has  been  served  upon  every  person  who  may  be  in 
any  manner  interested  in  the  question  ;  and  if  no  objection  be  filed, 
and  satisfactory  evidence  of  tliQ  error  or  mistake  be  produced  and 
submitted  in  writing,  the  Governor  may  pass  an  order  requiring  the 
error  to  be  corrected,  and,  if  necessary,  a  new  grant  to  be  issued 
upon  the  first  grant  being  delivered  up  to  be  canceled. 

68  Ga.  134. 

Where  Governor's  order  was  inoperative  and  void :  10  Ga.  465.  Grant  issu- 
ing to  wrong  person  should  be  corrected  by  direct  proceedings :  37  Ga.  560. 
What  is  best  evidence  of  written  notice  under  this  section :  60  Ga.  482. 

§3214.  (2354.)  Effect  of  objections.  If  objections  be  filed,  and  it 
shall  appear  that  such  objections  will  interfere  with  the  vested 
rights  of  other  bona  fide  claimants,  the  governor  shall  refuse  to 
make  such  correction,  but  leave  the  parties  to  their  judicial  reme- 
dies. 

§3215.  (2355.)  Issue,  how  formed  and  tried.  If  the  fact  is  doubtful 
as  to  the  interference  with  the  vested  rights  of  others,  the  Governor 
may  cause  an  issue  to  be  made,  and  to  certify  the  same  to  the  supe- 
rior court  of  the  county  where  the  land  lies,  requiring  the  court  to 
cause  the  same  to  be  tried  before  a  special  jury,  and  have  their  verdict 
certified  to  him. 

Where  rights  of  third  persons  have  intervened,  judgment  of  a  court  to  estab- 
lish the  fact:  15Ga.491. 
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Title  and  mode  of  conveyance ;  of  title  by  grant ;  grants  generally. 

§3216.  (2357.)  Filing  of  papers.  All  the  papers  and  evidence  upon 
every  such  application  shall  be  filed  and  preserved  in  the  Executive 
office. 

Section  cited  :  60  Ga.  482.  Superior  court  can  relieve  against  grant  improv- 
idently  issued  :  8  Ga.  546.  Courts  of  equity  generally  can  best  try  validity  of 
a  grant:  10  Ga.  191,465.  When  mistake  could  not  be  rectified  by  scire  facias 
or  bill :  20  Ga.  571.  What  necessary  under  Act  of  1825 :  32  Ga.  524.  Jurisdic- 
tion in  equity  to  attack  grant  for  fraud  :  41  Ga.  377.  When  grant  could  be  at- 
tacked at  law,  and  when  by  bill  or  scire  facias:  10  Ga.  465;  15/491;  17/548; 
7/172.  Must  be  set  aside  by  direct  proceeding :  20  Ga.  795  ;  37/560.  Irregular- 
ity merely  will  not  vitiate  proceedings  of  a  court  having  jurisdiction  :  48  Ga. 
648. 

§3217.  (2358.)  If  original  grant  is  lost.  If  the  applicant  for  a  cor- 
rected grant  shall  not  be  able  to  produce  the  original  grant  to  be 
canceled,  the  Governor  may  issue  the  corrected  grant,  after  adver- 
tising for  six  months  at  the  expense  of  the  applicant,  for  any  objec- 
tion to  be  filed. 

§3218.  (2359.)  Effect  of  corrected  grants.  All  corrected  grants  shall 
take  effect  from  the  time  of  the  issue  of  the  original  grant,  but  shall 
not  affect  the  vested  rights  of  bona  fide  purchasers  without  notice; 
and  all  corrected  grants  shall  bear  upon  their  face  a  note  of  the 
correction  made,  and  the  date  of  the  executive  order  under  which  it 
was  made. 

§3219.  (2360.)  How  grants  may  be  set  aside.  Grants  issued  by  the $$122,3211, 
State  may  be  set  aside  by  the  superior  court  of  the  county  where  the 
land  lies,  upon  a  writ  of  scire  facias,  on  the  ground  that  the  same  were 
obtained  by  fraud,  or  willful  misrepresentations  by  the  grantee,  or 
those  in  privity  with  him,  to  the  officers  of  the  State;  or  on  the 
ground  of  collusion  between  the  grantee  and  the  said  officers;  or  of 
fraud,  accident  or  mistake  by  the  officers,  known  to  the  grantee. 

§3220.    (2361.)  How  impeached.     Grants  may  be  impeached  before  Actsi857, 
the  courts  where  they  are  void  upon  their  face,  or  are  issued  without  $a975- 
authority  of  law,  or  against  a  prohibition  in  a  statute,  or  for  prop- 
erty to  which  the  State  had  no  title.     But  mere  irregularities  in  the 
proceedings  to  obtain  them  shall  not  be  inquired  into,  nor  can  a 
mistake  in  the  name  of  the  grantee  be  proved  by  parol. 

When  grants  impeached  collaterally,  and  when  must  be  proceedings  by 
bill  or  scire  facias:  7  Ga.  172;  10/191.  If  mistake  in  grant,  it  cannot  be  im- 
peached collaterally:  10  Ga.  465;  21/301;  15/491.  What  is  a  void  grant: 
27  Ga.  211.  Parol  evidence  to  prove  identity  of  person  named  in  the  grant: 
11  Ga.  282;  32/348;  25/141;  38/648.      Mistake  in  name,  yet  identity  proved: 

23  Ga.  161 ;  27/58.  Sufficiency  of  secondary  evidence  to  be  passed  on  by 
jury:  32  Ga.  39.     Latent  ambiguity  as  to  name, proved  by  outside  evidence: 

24  Ga.  338.  Can  only  be  impeached  by  making  State  a  party  :  25  Ga.  374,  but 
see  41  Ga.  408,  377.  Grants  have  their  validity  from  Governor's  signature,  and 
attaching  of  the  great  seal :  60  Ga.  543,  544. 
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Title  and  mode  of  conveyance;  of  title  by  grant;  grants  generally. 

Mistake  in  name  of  grantee  of  land  from  State,  not  proven  by  parol :  68  Ga. 
132. 

$$8064,635,       §3221.   (2362.)  Nothing  taken  by  implication.     A  grantee  of  lands 
5730.         or  a  franchise,  takes  nothing  by  implication,  but  is  confined  to  the 
terms  of  his  charter;  but  every  presumption  is  in  favor  of  a  grant. 

Where  no  right  to  take  private  property  for  public  use,  strictly  construed  : 
3  Ga.  31-45 ;  1/524.  Grants  of  exclusive  privileges  are  strictly  construed : 
9  Ga.  213,  475.  Where  railroad  company  should  follow  terms  of  Act  in  extend- 
ing their  road :  33  Ga.  601.  Grants  by  public  strictly  construed,  and  take  noth- 
ing by  implication :  9  Ga.  517,  359,  but  see  6  Ga.  130.  Every  presumption  in 
favor  of  a  grant:  10  Ga.  191.  When  grant  not  presumed  against  the  State 
after  forty  years  from  possession  only :  20  Ga.  467.  As  to  exclusive  grant : 
56  Ga.  73. 

Legislative  grant  of  property  or  franchise,  construed  strictly  in  favor  of  pub- 
lic :  95  Ga.  389. 

$$3583,3592,      83222.   (2363.)   Presumption  of  a  qrant.     Twenty  years  possession 

3248, 3247.  °  v  '  .    .  . 

of  land  under  a  claim  of  right,  when  the  same  is  subject  to  entry 
and  grant,  shall  authorize  the  courts  to  presume  a  grant. 

When  not  presumed  against  the  State :  20  Ga.  467. 

General  Note.  Notes  from  Code  of  1882 : 

Act  of  1857  modified  by  Georgia  Code :  32  Ga.  348. 

Attacked  not  collaterally:  20  Ga.  795-797;  37/560;  15/491.  When  void  on 
its  face,  can  be  attacked  collaterally  :  7  Ga.  172. 

Administrator  has  right  to  rights  accruing  to  deceased  having  drawn  before 
death :  22  Ga.  107. 

Caveat  to  application  for  grant  of  lands  :  29  Ga.  754 ;  14/349. 

Certificate  having  precedence  of  a  grant:  27  Ga.  211 ;  29/78. 

Correction  of  grant  by  bill :  17  Ga.  548. 

Copy  of  grant  not  admissible  until  proper  excuse  shown  for  not  producing 
the  original:  26  Ga.  638 ;  23/161;  27/58-61;  24/494;  (see  43d  rule  of  court.) 
When  admissible  in  evidence:  41  Ga.  40,  41. 

Color  of  title :  9  Ga.  440. 

Constitutionality  of  Act  of  1843 :  2  Ga.  143 ;  18/170. 

Draw  of  grant  passes  legal  title  to  transferee:  23  Ga.  383;  27/418.  After 
grant  drawn,  but  before  it  issues,  equitable  title  in  drawer:  57  Ga.  156,204; 
29/17. 

Fraud,  as  to:  32 Ga.  524;  8/546;  41/408. 

Grant  of  land  may  be  made  twice :  16  Ga.  593.  To  orphans,  one  orphan  can 
take :  23  Ga.  382. 

Issuing,  land  sold  under  execution  before  grant  issued,  purchaser  has  no 
title :  25  Ga.  193.  As  to  deeds  made  before  and  after  issuing  of  the  grant : 
15  Ga.  521 ;  22/112 ;  29/28. 

Mistake  in  grant,  as  to  avoiding,  by  scire  facias  or  by  bill  in  equity  :  10  Ga. 
466 ;  15/491 ;  20/571.     Proven  by  parol  at  law :  32  Ga.  348  ;  27/211. 

Parol  evidence  to  show  what  person  meant  in  a  grant:  23  Ga.  383 ;  16/525  ; 
25/141.     Not  varying  the  grant  by  :  16  Ga.  521. 

Presumptions  in  favor  of  a  grant:  10  Ga.  191. 

Sale  under  execution,  cannot  be,  of  one's  land  before  grant  has  issued:  12 
Ga.  340 ;  25/193.     When,  of  chance  in  lottery  valid :  19  Ga.  557. 

Seal  not  attached  to  the  grant,  but  it  purporting  to  be  under  seal,  admitted 
in  evidence :  14  Ga.  252. 
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Strictly  construed,  is  the  taking  of  private  property  for  public  use:  6  Ga. 
130 ;  3/31.     Exclusive  grant :  9  Ga.  517  ;  6/130. 

Validity  of  grant  from  the  signature  of  the  Governor  and  attaching  of  the 
great  seal :  BO  Ga.  543.     Of  recitals  in  grant :  31  Ga.  593. 

Notes  from  decisions  since  Code  of  1882  : 

Act  of  1847  unconstitutional,  in  so  far  as  it  authorized  sale  of  lands  already 
sold  under  Act  of  1827,  and  paid  for.  Purchase-money  paid,  title  not  invali- 
dated because  grant  not  issued  under  Act  of  1827 :  92  Ga.  165. 

Deed,  made  by  grantee  before  grant  issued,  has  precedence  to  another  deed 
made  by  him  after  grant  issued :  80  Ga.  738. 

Forgery,  may  be  attacked  for,  without  proceedings  by  affidavit,  etc. 
General  evidence  of  mistakes  in  grants,  no  reply  to  attack  here :  75  Ga.  490. 

Presumptions,  all  lands  are  supposed  to  be  actually  surveyed.  Intention 
of  grant  from  State  is  to  convey  land  according  to  that  actual  survey :  73  Ga.  106. 

Private  roads,  who  holds  title  to :  91  Ga.  659-668. 

Sale,  Macon  and  Brunswick  Kailroad,  sale  of,  binding  on  State,  although  reg- 
ulations for  conducting  the  sale  not  literally  complied  with  ;  certainly  private 
parties  could  not  interfere:  68  Ga.  539. 

Seal  not  attached  to  plat  and  grant,  evidence  of  loss  of  wax  and  seal  inad- 
missible without  some  evidence  of  genuineness  of  grant:  91  Ga.  562. 


ARTICLE  2. 

OF    HEAD    RIGHTS. 

§3223.   (2364.)  Lands  subject  to  head  rights:    The  lands  heretofore *3210- 
declared  by  law  to  be  subject  to  entry  under  the  various  acts  grant- 
ing head  rights,  shall  so  continue  without  any  further  act  extending 
the  time. 

Where  the  warrant  gave  an  insufficient  description  and  could  not  be 
amended:  14  Ga.  349 ;  29/754.  Section  cited,  and  as  to  improvements:  57 
Ga.  268. 

§3224.  (2365.)  Irregularities  do  not  avoid  past  grants.  All  grants 
heretofore  issued  on  warrants  granted  by  land  courts,  professing  to 
be  constituted  under  said  acts,  shall  be  held  valid  and  good,  notwith- 
standing one  or  more  justices  of  the  inferior  court  may  have  consti- 
tuted the  land  court,  and  notwithstanding  any  other  irregularity  not 
the  result  of  or  amounting  to  fraud. 

Tenant  entering  bona  fide  in  possession  under  color  of  title,  not  affected  by 
irregularities :  4  Ga.  116.  Where  in  ejectment  suit  these  irregularities  ex- 
cluded :  20  Ga.  795. 

§3225.  (2366.)  Former  acts  continued.  The  several  acts  opening 
land  courts  in  different  counties,  and  all  acts  amendatory  of  the 
same,  shall  remain  in  force  after  the  adoption  of  this  Code,  in  the 
same  manner  as  if  the  same  were  of  force  prior  to  such  adoption,  ex- 
cept so  far  as  changed  by  this  Article. 
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AolH%7.  §8226-  (2367.)  Ordinary's  court  shall  be  the  land  court.  The  ordi- 
nary of  each  county  shall  hereafter  constitute  the  land  court,  and 
all  the  powers  of  the  land  court  are  hereby  transferred  to  said  ordi- 
nary, to  be  exercised  only  at  a  regular  term  thereof. 

By  Act  of  1789,  land  court  was  constituted  of  three  or  more  justices  of  the 
peace :  16  Ga.  537. 

ApCt^18534'  §3227.  (2368.)  Application  for  warrants,  how  made.  All  applications 
1857,  p.  120.  for  Warrants  shall  be  made  in  writing  to  said  ordinary,  and  shall 
specify,  as  accurately  as  possible,  the  vacant  land  for  which  a  war- 
rant is  sought;  and  written  notice,  at  least  ten  days  before  the  date 
of  application,  shall  be  served  by  the  sheriff  or  his  deputy  on  the 
person  in  possession,  if  any,  and  on  each  owner  of  land  adjoining 
the  land  alleged  to  be  vacant,  if  such  owner  resides  in  the  county. 
If  he  is  a  non-resident,  that  fact  shall  be  returned  by  the  officer,  and 
the  ordinary  shall  adopt  such  means  as  he  deems  proper  to  convey 
notice  to  him.  The  record  must  show  the  names  of  the  persons  no- 
tified, and  the  grant  shall  be  valid  against  no  other  owner  of  adja- 
cent lands. 

Notice,  what  is  not  certain,  and  how  served :  33  Ga.  296. 

ACobb766i       §3228.    (2369.)    Preference  to  first  filed,  or  person  in  possession.     All 
Acts  1853-4,  such  applications  shall  be  filed  by  the  ordinary  as  received,  and 
when  -two  or  more  applications  are  filed  for  the  same  land,  the  first 
filed  shall  have  the  preference,  unless  one  of  the  applicants  be  in 
actual  or  constructive  possession,  in  which  case  he  shall  have  the 
preference. 
AcS666.       §3229.   (2370.)   Caveat.     Any  owner  of  the  adjacent  land  or  lands 
ACobb3679  covere(i  Dy  the  application,  may  file  a  caveat  to  the  issuing  of  a  war- 
rant, or  to  the  granting  of  the  land,  at  any  time  before  the  certified 
plat  of  the  same  is  transmitted  to  the  office  of  the  secretary  of  State, 
and  such  application  and  caveat  shall  be  transmitted  by  said  ordi- 
nary to  the  superior  court  of  the  county,  to  be  there  tried  as  other 
land  cases.     The  final  judgment  of  the  superior  court  shall  be  certi- 
fied by  its  clerk  back  to  the  land  court. 

Superior  court's  jurisdiction  in  trial  of,  and  as  to  procedure:  14  Ga.  349- 
Section  cited,  superior  court  alone  has  jurisdiction  to  try  :  60  Ga.  595.  As  to 
trial  of  caveat:  29  Ga.  754. 

§3230.  (2371.)  Warrant.  If  no  caveat  is  filed,  or,  if  filed,  is  not 
sustained,  the  said  ordinary  shall  issue  a  warrant  directed  to  the 
county  surveyor,  requiring  him  to  view  the  land  alleged  to  lie  vacant, 
and  if  upon  due  examination  of  the  adjoining  surveys  he  is  satisfied 
that  the  same  is  vacant,  to  make  an  accurate  survey  and  plat  of  the 
same  and  return  the  plat  to  the  said  ordinary  with  his  official  cer- 
tificate as  to  its  accuracy,  the  time  of  survey,  and  his  opinion  that 
the  same  is  vacant.     Notice  of  the  time  of  survey  ehall  be  given  to 
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all  the  owners  of  adjacent  lands,  resident  within  the  county,  by  the 
county  surveyor  at  least  ten  days  before  the  time  appointed,  and 
like  notice  of  any  delay  or  postponement  of  the  time. 

Requisites  of  warrant :  29  Ga.  753  ;  14/349.  Notice  properly  made  out  and 
served :  33  Ga.  296. 

§3231.  (2372.)  His  certificate  if  the  land  is  granted.  If  the  county  *481' 
surveyor  shall  be  satisfied  that  the  land  is  not  vacant,  he  shall  cer- 
tify the  fact  to  the  ordinary  issuing  the  warrant,  with  the  name  of 
the  grantee  or  grantees  to  whom,  in  his  opinion,  the  same  has  been 
granted,  and  return  the  warrant  to  the  ordinary.  The  applicant,  if 
he  sees  proper,  may  take  issue  upon  such  return,  and  such  issue 
shall  be  transmitted  to  the  superior  court,  in  like  manner  as  a 
caveat,  to  be  there  tried.  The  superior  court  shall  give  notice  in  the 
most  practicable  manner,  to  the  owner  or  owners  of  the  old  grant  or 
grants,  of  the  pendency  of  such  issue,  before  the  trial  of  the  same. 
If  the  issue  is  found  for  the  applicant,  the  survey  shall  proceed. 

§3232.  (2373.)  False  return  by  surveyor.  Any  county  surveyor  who 
shall  knowingly  or  without  due  precaution  certify  as  vacant  land 
covered  by  a  former  grant,  shall  be  liable,  with  his  sureties  on  his 
bond,  to  the  owner  of  such  land  for  double  the  value  of  the  same,  at 
any  time  before  the  trial  of  the  cause. 

§3233.  (2374.)  Duty  of  ordinary.  It  shall  be  the  duty  of  the  or- 
dinary to  record  accurately  all  such  plats  as  shall  be  ordered  to  be 
sent  to  the  secretary  of  State's  office  to  be  granted. 

§3234.  (2375.)  Grant,  how  obtained.  When  a  survey  of  vacant 
land  is  returned  by  the  county  surveyor,  and  no  caveat  is  filed,  or  if 
filed  is  not  sustained,  the  ordinary  shall  pass  an  order  declaring  the 
application  sustained  and  the  report  of  the  surveyor  confirmed,  and 
direct  the  plat  of  the  survey,  together  with  a  certified  copy  of  the 
order,  to  be  forwarded  to  the  office  of  the  secretary  of  State,  by 
whom  it  shall  be  recorded,  and  a  grant  to  the  land  to  the  applicant, 
or  his  assignee,  shall  be  made  and  issued  as  in  other  cases. 

§3235.   (2376.)  Interest  not  subject  to  levy,  etc.     Though  subject  to*5432- 
be  assigned,  the  interest  of  the  applicant  in  the  land  surveyed  shall 
not  be  subject  to  levy  and  sale  prior  to  the  issuing  of  the  grant. 

§3236.   (2377.)   Grants  must  be  had  in  two  years.     If  a  grant  is  not 
applied  for  in  two  years  from  the  passing  of  the  final  order  by  the 
land  court,  the  land  shall  be  considered  vacant,  and  subject  to  re- 
survey  under  head  rights. 
37 
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ARTICLE  3. 


OF    LAND    LOTTERIES. 


See  Cobb, 

681,  704. 
Acts  1853-4, 

p.  73. 


Acts  1872, 
p.  57. 


Acts  1872, 
p.  57. 


Acts  1872, 
p.  67. 


Acts  1872, 
pp.  57,  58. 


§3237.  (2378.)  Former  acts  continued.  The  several  acts  in  refer- 
ence to  the  various  laud  lotteries  heretofore  authorized  by  this  State, 
so  far  as  the  same  are  now  in  force,  shall  remain  of  the  same  effect 
and  validity  as  if  this  Code  was  not  adopted,  except  so  far  as  the 
same  may  be  modified  by  the  operation  thereof. 

§3238.  (2379.)  Reverted  lots.  All  lands  reverting  to  the  State 
under  the  operation  of  these  laws,  and  not  yet  disposed  of,  and  all 
reserves  still  belonging  to  the  State,  shall  remain  the  property  of 
the  State  until  further  action  by  the  legislature.  And  all  such,  to- 
gether with  all  ungranted  lands  now  within  the  bounds  of  the  State 
and  not  subject  to  grant  under  its  laws,  are  hereby  pledged  and  set 
apart  to  be  appropriated  by  the  legislature  to  the  cause  of  education 
in  this  State. 

§3239.  (2380.)  Secretary  of  State  shall  give  ordinaries  list  of  lands. 
The  secretary  of  State  shall  furnish  each  ordinary  in  the  State  with 
a  list  of  all  the  ungranted  and  reverted  lots  of  land,  lying  in  their 
respective  counties,  and,  from  time  to  time,  in  like  manner  no- 
tify them  of  all  lots  which  may  hereafter  revert  to  the  State  in  their 
said  counties. 

§3240.  (2381.)  Certain  land  to  be  sold.  All  lots  of  land  in  the 
State,  which  have  not  been  granted,  or  for  which  grants  have  been 
issued  but  not  signed  by  the  Governor,  and  all  lots  which  have  re- 
verted or  may  hereafter  revert  to  the  State,  shall  be  sold  to  the  high- 
est bidder,  under  such  rules  and  regulations  as  govern  sheriff's  sales, 
by  the  ordinary  of  the  county  in  which  said  lot  or  lots  lie,  whose 
duty  it  shall  be  to  attend  personally  to  said  sale. 

§3241.  (2382.)  Proceeds,  how  disposed  of.  Each  ordinary  of  the 
State  shall  remit  the  money  realized  from  the  sale  of  lands  in  his 
county,  as  aforesaid,  together  with  a  statement  of  the  number  of  lot 
or  lots  sold,  district  and  section,  and  price  realized  from  each,  to  the 
treasurer  of  the  State,  within  thirty  days  after  such  sale,  after  de- 
ducting therefrom  the  legal  expenses  of  advertising,  and  the  sums  of 
money  thus  realized  shall  be  set  apart  to  be  appropriated  by  the  leg- 
islature to  the  cause  of  education  in  the  State. 

§3242.  (2383.)  Cormniss ion  and  liability  of  ordinaries.  The  ordina- 
ries shall  be  entitled  to  receive  the  same  commission  for  their  serv- 
ices in  the  sale  of  such  lands  as  the  sheriffs  of  the  State  are  now 
allowed  by  law  for  the  sale  of  lands  under  executions;  and  for  the 
faithful  performance  of  their  duty,  and  the  full,  fair,  and  prompt 
return  of  the  money  realized  from  such  sale,  they  shall  be  liable  on 
their  official  bonds  as  ordinaries,  and  the  measure  of  damages  upon 
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such  bond,  in  case  of  misconduct  upon  the  part  of  such  officer  in  the 
performance  of  the  duty  herein  imposed,  shall  be  the  value  of  the 
land,  including  the  cost  of  the  suit  upon  his  bond,  and  cost  of  the 
court,  which  said  suit  upon  said  bond  shall  be  brought  in  the  name 
of  the  State  by  the  solicitor-general  of  the  circuit  in  which  the  de- 
faulting officer  may  reside,  and  the  recovery  shall  be  transmitted  by 
the  solicitor-general  to  the  treasurer  of  the  State,  there  to  be  depos- 
ited and  applied  as  provided  for  in  the  preceding  section. 

General  Note. — Identity  of  persons  named  in  the  grant  proven  by  parol 
evidence  :  11  Ga.  282.  As  to  fraud  as  affecting  a  grant :  32  Ga.  524.  Jurisdic- 
tion :  48  Ga.  648.  Drawer  has  vendible  interest  before  grant :  27  Ga.  418 ; 
23/383;  19/557. 


ARTICLE  4. 

PROCESSIONING. 


§3243.   (2384.)  Appointment  of  processioners.     The  ordinary  of  each  ^?t^l987,16 
county  shall,  at  the  second  term  of  his  court  in  every  second  year,  ^*^f°7'19 
appoint  three  suitable  persons  in  every  militia  district  in  the  county,  Acts^i853-4, 
who  shall  be  processioners  of  land  for  that  district,  until  their  suc- 
cessors are  appointed.     Vacancies  may  be  filled  in  the  same  manner 
at  any  time.     If  none  are  appointed,  the  ordinary  shall  appoint  at 
any  regular  term,  on  the  application  of  any  landowner. 

Processioners  of  land  are  not  empowered  by  law  to  administer  oaths:  34 
Ga.  433. 

Cited:  71  Ga.  627. 

Processioning  not  designed  for  ascertaining  boundaries  between  town  lots 
and  an  adjacent  tract :  79  Ga.  406. 

§3244.  (2385.)  What  is  processioning.  Every  owner  of  land,  anyActmo, 
portion  of  which  lies  in  any  district,  though  the  remainder  lies  in  an 
adjoining  district,  or  an  adjoining  county,  who  desires  the  lines 
around  his  entire  tract  to  be  surveyed  and  marked  anew,  shall  apply 
to  the  processioners  of  said  district  to  appoint  a  day  when  a  major- 
ity of  them,  with  the  county  surveyor,  will  trace  and  mark  the  said 
lines.  Ten  days  written  notice  of  the  time  of  such  running  and 
marking  shall  be  given  to  all  the  owners  of  adjoining  lands,  if  resi- 
dent within  this  State;  and  the  processioners  shall  not  proceed  to 
run  and  mark  such  lines  until  satisfactory  evidence  of  the  service  of 
such  notice  shall  be  produced  to  them. 

Designed  to  prevent  controversies  about  boundaries.  Lines  around  entire 
tract  must  be  marked :  69  Ga.  51 ;  77/491. 

Certified  copy  of  plat  prima  facie,  not  conclusive  evidence  of  true  line:  69  Ga. 
751. 

Lines  should  be  marked  around  entire  tract,  to  make  the  lines  prima  facie 
correct  and  admissible  without  proof:  71  Ga.  528. 
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Processioners  have  no  power  to  fix  new  lines  but  only  to  mark  out  old  ones, 
which  cannot  be  dispensed  with  by  consent;  if  attempted,  proceedings  void: 
88  Ga.  754. 

Verdict  as  to  a  land  line  not  disturbed  by  processioning  begun  thereafter : 
90  Ga.  1. 

Dismissal  as  to  two  defendants  to  equitable  petition,  remedy  at  law  to  es- 
tablish land  lines  being  plain :  94  Ga.  113. 

§3245.  (2386.)  Surveyor's  duty.  It  shall  be  the  duty  of  the  county 
surveyor,  with  the  processioners,  taking  all  due  precaution  to  arrive 
at  the  true  lines,  to  trace  out  and  plainly  mark  the  same.  The  sur- 
veyor shall  make  out  and  certify  a  plat  of  the  same,  and  deliver  a 
copy  thereof  to  the  applicant;  and  in  all  future  disputes  arising  in 
reference  to  the  boundary  lines  of  such  tract,  with  any  owner  of  ad- 
joining lands,  having  due  notice  of  such  processioning,  such  plat, 
and  the  lines  so  marked,  shall  be  prima  facie  correct,  and  such  plat, 
certified  as  aforesaid,  shall  be  admissible  in  evidence,  without  fur- 
ther proof. 

Certified  plat  concludes  adjacent  owner  duly  served  with  notice  under  sec- 
tion 3244,  if  no  protest  (section  3249)  filed  ;  if  on  day  appointed  severity  of 
weather  necessitates  postponement,  statute  provides  for  no  further  notice: 
78  Ga.  163. 

From  defendant  in  trespass  being  present  when  line  run,  knowledge  of  its 
location  not  inferable.  Official  surveyor's  subsequent  testimony  that  certain 
map  correct,  competent :  88  Ga.  439/ 

When  plat  and  lines  are  conclusive :  92  Ga.  513. 

§3246.  (2387.)  Rules  in  disputed  lines.  In  all  cases  of  disputed 
lines  the  following  rules  shall  be  respected  and  followed:  Natural 
landmarks,  being  less  liable  to  change,  and  not  capable  of  counter- 
feit, shall  be  the  most  conclusive  evidence;  ancient  or  genuine  land- 
marks, such  as  corner  station  or  marked  trees,  shall  control  the 
course  and  distances  called  for  by  the  survey.  If  the  corners  are  estab- 
lished, and  the  lines  not  marked,  a  straight  line,  as  required  by  the 
plat,  shall  be  run,  but  an  established  marked  line,  though  crooked, 
shall  not  be  overruled;  courses  and  distances  shall  be  resorted  to  in 
the  absence  of  higher  evidence. 

Line  run  illegal  where  processioners  disregarded  agreed  line  between  ad- 
joining landowners  holding  under  common  feoffer:  68  Ga.  835. 

Deed  giving  highway  as  boundary,  land  extends  to  center  of  road:  86  Ga.  1. 

$$5185,3282.  §3247.  (2388.)  General  reputation,  when  evidence.  General  reputa- 
tion in  the  neighborhood  shall  be  evidence  as  to  ancient  landmarks 
of  more  than  thirty  years  standing,  and  acquiescence  for  seven 
years,  by  acts  or  declarations  of  adjoining  landowners,  shall  estab- 
lish a  dividing  line. 

Acquiescence  in  dividing  line,  etc. :  68  Ga.  835 ;  71/865. 

Whei'e  section  had  "almost  a  literal  application"  :  82Ga.ll7.  Citing:  16  Ga. 
142;  17/303;  34/290, 
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Processioning. 

Where  coterminous  proprietors  recognized  each  other's  ownership,  and  that 
each  bounded  the  other,  ascertainment  of  true  line  fixes  their  respective  tracts : 
87  Ga.  727. 

§3248.   (2389.)  Adverse  possession.     Where   actual    possession   has^3584'8222- 
been  had,  under  a  claim  of  right,  for  more  than  seven  years,  such 
claim  shall  be  respected,  and  the  lines  so  marked  as  not  to  interfere 
with  such  possession. 

71  Ga.  865. 

"Actual"  includes  even  "permissive"  possession  ;  question  for  processioners 
is  not  one  of  prescription,  but  of  boundary :  79  Ga.  407. 

§3249.   (2890.)   Protest  and  appeal  to  superior  court.     Any  owner  of 

adjoining  lands  who  may  be  dissatisfied  with  the  lines,  as  run  and  M^u^  0/' 

marked  by  the  processioners   and   surveyor,    may   file   his   protest 

thereto  with  the  ^pfiolM^iShers,  within  thirty  days  after  such  lines  are 

run  and  marked,   specifying  therein  the  lines  objected  to,  and  the 

true  line  as  claimed  by  him;  and  it  shall  be  the  duty  of   the  praces- 

sioliers'lxx,  return    all   the  papers,   including  the  plat  made  by  the 

surveyor,  with  such  protest,  to  the  clerk  of  the  superior  court  of  the 

county  or  counties  where  the  disputed  land  lies  (copies  being  sent 

to  the  adjoining  county) ,  and  it  shall  be  the  duty  of  the  clerk  to  enter 

the  same  on  the  issue  docket,  as  other  causes,  to  be  tried  in  the  same 

manner  and  under  the  same  rules  as  other  cases.     The  verdict  of 

the  jury,  and  the  judgment  of  the  court,  shall  be  framed  to  meet  the 

issue  tried  an  d  decided.     if%^7  f^g^-t^  £*^-&-  yv-v 

/ 

Judgment  on  return  of  partitioners  not  collaterally  attacked  because  pro- 
ceedings not  properly  recorded,  and  only  one  partitioner  went  on  land :  66  Ga. 
131. 

Applicant  for  processioning  may  appeal  if  dissatisfied  :  68  Ga.  822. 

Includes  right  to  amend  at  any  stage :  69  Ga.  51. 

On  the  trial  of  protest,  applicant  for  processioners  has  opening  and  conclu- 
sion :  71  Ga.  528. 

The  protest  can  be  amended  at  any  stage :  71  Ga.  528. 

Where  issue  made  up  and  tried  as  to  the  one  line  marked,  losing  party  can- 
not after  verdict  raise  the  point  that  the  lines  around  the  whole  tract  were  not 
marked :  71  Ga.  528. 

Issue  found  against  adjoining  landowner,  ;  .agment  conclusive  against  him 
and  privies :  92  Ga.  513. 

§3250.   (2391.)  Fees.     The  applicant   shall  pay  to  each  of  the  pro-  A^% 
cessioners  one  dollar  per  day  for  his  services,  and  to  the  county  sur- 
veyor two  dollars  per  day  for  his  services.     If  a  protest  is  filed,  the 
costs  of  the  court  shall  bide  the  issue. 

§3251.   (2392.)   Return.     The  processioners  shall  make  a  return  of  A^^18> 
their  acts,  together  with  the  plat  of  the  surveyor,  to  the  ordinary  of 
the  county,  to  be  kept  on  file  in  his  office. 
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Title  by  will ;  of  the  nature  of  wills,  by  whom  and  how  executed. 

The  return  and  plat  are  both  essential,  neither  is  complete  without  the  other. 
Error  to  rule  out  the  return  and  admit  the  plat,  but  not  so  as  to  the  party  pro- 
curing such  ruling :  71  Ga.  528. 

"cJbb^iQ.  §3252.  (2393.)  Land  cut  off  by  running  stream.  When  any  water- 
*$|2g7'S99Q8'  course  is  one  of  the  boundary  lines  of  a  tract  of  land,  and  its  course 
shall  have  been  changed  by  nature  or  art,  so  that  its  present  chan- 
nel shall  cut  off  a  part  of  said  land,  the  processioners  and  surveyor 
shall  certify  the  fact,  and  plat  of  the  surveyor  shall  plainly  mark 
the  original  and  present  channels,  designating  the  exact  quantity  of 
land  so  cut  off. 


CHAPTER  2. 

OF    TITLE    BY    WILL. 


ARTICLE  1. 

OF    THE    NATURE    OF    WILLS,    BY    WHOM    AND    HOW    EXECUTED. 

&m-  §3253.   (2394.)    What  is  a  will.     A  will  is  the  legal  expression  of  a 

man's  wishes  as  to  the  disposition  of  his  property  after  his  death. 

Definitions  of  wills:  2  Ga.  36. 

$goi,8599,  §3254.  (2395.)  Form.  No  particular  form  of  words  is  necessary 
to  constitute  a  will;  and  in  all  cases  to  determine  the  character  of 
an  instrument,  whether  it  is  testamentary  or  not,  the  test  is  the 
intention  of  the  maker,  from  the  whole  instrument,  read  in  the 
light  of  the  surrounding  circumstances.  If  such  intention  be  to 
convey  a  present  estate,  though  the  possession  be  postponed  until 
after  his  death,  the  instrument  is  a  deed;  if  the  intention  be  to  con- 
vey an  interest  accruing  and  having  effect  only  after  his  death,  it 
is  a  will. 

See  notes  to  section  3601,  and  general  note  hereafter. 

Where  an  instrument  purporting  to  be  a  deed  is  a  testamentary  paper:  20 
Ga.  707;  41/212;  62/629;  55/369;  4/52;  51/239;  2/32-51;  8/450;  10/506;  28/98, 
330.  When  the  instrument  is  a  deed  and  not  a  will :  3  Ga.  461-569 ;  6/516 ; 
13/516;  17/234;  22/460-491,  472;  29/677;  31/720;  32/589-594;  52/531;  55/69; 
56/513;  4/75.  Intention  to  be  sought  for  through  the  whole  will,  and  should 
control :  12  Ga.  47 ;  4/75 ;  15/123 ;  26/227  ;  41/554.  As  to  how  far  parol  evidence 
admissible  to  explain  will :  14  Ga.  370.  Where  precatory  words  considered  as 
imperative :  12  Ga.  192.  Where  it  was  the  intention  that  the  grandchildren 
should  take  per  stirpes  and  not  per  capita:  12  Ga.  363.  Where  the  instrument 
was  not  an  escrow,  but  was  testamentary  :  17  Ga.  267. 

Instrument  in  form  of  deed  of  gift,  with  warranty  reserving  life-estate  to 
grantor,  held  not  a  will :  66  Ga.  127. 

Instrument  in  form  of  deed,  held  to  be  testamentary  in  character :  66  Ga.  317. 
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Title  by  will;  of  the  nature  of  wills,  by  whom  and  how  executed. 

Instrument  purporting  to  be  deed  to  lands,  to  take  effect  at  grantor's  death, 
held  to  be  will :  67  Ga.  768. 

Intention  is  the  cardinal  rule :  68  Ga.  141 ;  69/498. 

Held  not  void  for  uncertainty  here,  the  uncertainty  being  removed  by 
parol :  69  Ga.  466,  467. 

Granddaughter  took  under  will,  though  not  mentioned  therein,  but  referred 
to  in  codicil  as  if  taking  in  certain  way :  69  Ga.  498. 

Instrument  here  will  and  not  deed,  and  should  be  probated  before  good  as 
muniment  of  title:  69  Ga.  617. 

If  title  vests  eo  instanti  at  execution  of  paper,  it  is  a  deed  ;  aliter,  if  not  to 
take  effect  until  maker's  death:  73 Ga.  97;  80/154. 

Where  the  instrument  was  a  deed  :  74  Ga.  614. 

Conveyance  of  land  in  presenti,  followed  by  habendum  reserving  title  in 
grantor  until  his  death,  is  deed  with  reservation  of  life-estate  and  not  will :  80 
Ga.  154. 

Clause  following  description  of  land  did  not  render  testamentary  ordinary 
warranty  deed  executed  and  delivered  as  such :  83  Ga.  787. 

Antenuptial  agreement  by  husband  that  his  estate  should  pay  wife  $4,000 
after  his  death,  not  testamentary :  86  Ga.  636 ;  see  also  30  Ga.  528. 

Instrument  in  form  of  deed,  executed  but  not  delivered  in  maker's  life- 
time, "in  no  event  .  .  .  .  to  go  into  effect  until  after  my  death,"  testamen- 
tary :  89  Ga.  290. 

"At  and  after  my  death,"  qualified  subsequently  by  "I  now  give,"  "only 
reserving  my  life-estate,"  present  estate  conveyed.  Especially  where  instru- 
ment duly  attested  by  two  witnesses,  delivered  and  recorded :  90  Ga.  650. 

Where  doubt  whether  instrument  testamentary,  held  to  pass  present  in- 
terest, use  and  possession  being  postponed  :  91  Ga.  564. 

Ambiguity  in  color  of  title,  as  to  whether  testamentary  or  conveying  land 
in  presenti,  resolved  to  maintain  prescription:  92  Ga.  233. 

Instrument  possibly  testamentary  as  to  property  after  acquired  or  owned  at 
death,  but,  as  to  specific  lands  mentioned,  clearly  a  deed  :  94  Ga.  159. 

§3255.  (2396.)  May  be  both  deed  and  will.  An  instrument  may 
have  effect  in  part  as  a  deed  and  in  part  as  a  will,  even  as  to  the  same 
property. 

An  instrument  may  be  partly  a  deed  and  partly  a  will :  4  Ga.  64 ;  6/516. 

§3256.   (2397.)  Mutual  wills.     Mutual  wills   maybe  made  either*3840- 
separately  or    jointly,  and  in  such  case  the  revocation  of  one  is  the 
destruction  of  the  other. 

Mutual  wills :  28  Ga.  98. 

§3257.  (2398.)  When  a  will  takes  effect.  A  will  takes  effect  in- 
stantly upon  the  death  of  the  testator,  however  long  the  probate 
may  be  postponed. 

Where  testator  died  in  1863  (before  "woman's  law"),  will  probated  in  1884 
took  effect  under  law  of  1863 :  90  Ga.  537. 

Section  merely  embodies  common  law  as  to  titles,  etc.,  does  not  deal  spe- 
cially with  powers  and  duties  of  executors:  88  Ga.  616. 

§3258.  (2399.)  Power  of  testators.  A  testator,  by  his  will,  may 
make  any  disposition  of  his  property  not  inconsistent  with  the  laws 
or  contrary  to  the  policy  of  the  State;   he  may  bequeath  his  entire 
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Title  by  will ;  of  the  nature  of  wills,  by  whom  and  how  executed. 

estate  to  strangers,  to  the  exclusion  of  his  wife  and  children,  but  in 
such  case  the  will  should  be  closely  scrutinized,  and,  upon  the  slight- 
est evidence  of  aberration  of  intellect,  or  collusion  or  fraud,  or 
any  undue  influence  or  unfair  dealing,  probate  should  be  refused. 

77  Ga.  636. 

A  will  not  against  the  policy  and  laws  of  the  State :  4  Ga.  446 ;  38/655 ;  25/420, 
109 ;  16/496 ;  40/18 ;  19/35 ;  30/161.  Parol  testimony'admissible  to  show  will  ille- 
gal and  contrary  to  laws  of  the  State :  6  Ga.  540 ;  46/399 ;  26/225 ;  23/23 ;  22/28 ; 
18/127 ;  24/462 ;  30/253.  Where  will  contrary  to  law  of  another  State :  18  Ga. 
130.  Part  legal  and  the  rest  not :  19  Ga.  238 ;  30/808.  A  will  made  in  another 
State, contrary  to  policy  of  our  laws,  not  enforced  here:  38  Ga.  75.  Once  a 
legal  will  but  terms  of  not  enforceable  now :  42  Ga.  175-178 ;  46/399 ;  but  see 
43  Ga.  143;  46/362.  As  to  undue  influence  and  exclusion:  6  Ga.  359;  59/472. 
A  will  is  lawful  or  not,  according  to  the  act  or  intention  of  the  testator :  26  Ga. 
690.  Where  the  latter  part  of  this  section  did  not  apply  to  the  heirs  at  law  be- 
ing remote  or  collateral  kindred :  60  Ga.  193. 

That  draughtsman  of  will  made  executor  and  his  relatives  given  large  por- 
tion of  estate,  not  raise  presumption  of  undue  influence:  69  Ga.  82. 

That  testator  influenced  by  preferences,  dislikes  and  animosities,  although 
prejudices  unfounded,  not  invalidate  will:  69  Ga.  82. 

Law  of  undue  influence  fully  given  in  charge  to  jury :  69  Ga.  82. 

Cited,  on  the  view  that  equity  cannot  prevent  sale  of  property  directed  to 
be  sold :  71  Ga.  572. 

Verdict  setting  aside  probate  upheld  by  evidence  here.  Charge  on  undue 
influence,  etc.,  warranted  here:  75  Ga.  477. 

By  bequest  to  children  of  testator,  child  of  daughter  who  died  before  execu- 
tion of  will  excluded :  75  Ga.  189. 

Past  cohabitation  alone  will  not  void  gift  to  paramour ;  contract  to  compen- 
sate wrong  done,  without  stipulation  for  future  intercourse,  valid,  notwith- 
standing subsequent  cohabitation,  latter  not  being  moving  consideration: 
78  Ga.  413. 

Putative  father  may  provide  by  will  for  bastard  child.  Conviction  of  fel- 
ony works  no  corruption  of  blood  or  forfeiture  of  estate:  78  Ga.  415. 

Prejudice  to  public  interest  must  clearly  appear,  to  void  instrument :  78  Ga. 
415. 

§3259.  (2400.)  May  be  good  in  part  and  bad  in  -part.  If  a  will  be 
legal  in  part  and  illegal  in  part,  that  which  is  legal  may  be  sus- 
tained, unless  the  whole  will  so  constitute  one  testamentary  scheme 
that  the  legal  alone  cannot  give  effect  to  the  testator's  intention;  in 

such  case  the  whole  will  fails. 

-» 

Valid  will  in  part :  18  Ga.  130-142 ;  21/552 ;  19/238 ;  26/227 ;  19/65 ;  30/808 ; 
34/459. 

$8269.  §3260.   (2401.)    Will  shoidd  be  voluntary.     The  very  nature  of  a  will 

requires  that  it  should  be  freely  and  voluntarily  executed;  hence, 
anything  which  destroys  this  freedom  of  volition  invalidates  a  will; 
such  as  fraudulent  practices  upon  testator's  fears,  affections  or  sym- 
pathies, duress  or  any  undue  influence,  whereby  the  will  of  another 
is  substituted  for  the  wishes  of  the  testator. 
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Undue  influence  defined:  6  Ga.  325,  359;  17/413.  Undue  influence  must 
amount  to  fear  and  force  being  a  will  in  favor  of  a  guardian  :  59  Ga.  472 ;  21/552, 
575.  What  evidence  to  rebut  undue  influence :  14  Ga.  286.  What  to  establish : 
18  Ga.  294.  Of  father  over  son  living  together :  20  Ga.  709.  Presumption  as 
to,  where  executor  is  principal  legatee :  17  Ga.  364-414.  Duress  and  undue  in- 
fluence: 20  Ga.  24-28.  Testatrix  old  and  infirm,  will  attacked  on  account  of 
fraud,  etc.,  of  son  who  is  principal  legatee:  28  Ga.  52.  Evidence  of  undue  in- 
fluence :  29  Ga.  565.  If  dominion  exercised  over  a  person  ordinarily  sufficiently 
sane:  32  Ga.  325.  Evidence  as  to  undue  influence  by  executor:  46  Ga.  514. 
When  burden  of  proof  of  undue  influence  on  caveators:  59  Ga.  472.  Where  in- 
sanity, monomania,  undue  influence,  or  unreasonableness  of  disposition  of  will 
to  be  considered  by  the  jury :  52  Ga.  170. 

That  testator  influenced  by  preferences,  dislikes  and  animosities,  although 
prejudices  unfounded,  not  invalidate  will:  69  Ga.  82. 

That  draughtsman  of  will  made  executor  and  his  relations  given  large 
portion  of  estate,  not  raise  presumption  of  undue  influence:  69  Ga.  82. 

Law  of  undue  influence  fully  given  in  charge  to  jury :  69  Ga.  82. 

Will  unsuccessfully  attacked  for  undue  influence  on  testator  and  want  of 
testamentary  capacity :  72  Ga.  80.  No  undue  influence  shown  here — testator 
leaving  his  property  to  wife's  kindred :  72  Ga.  570. 

§3261.  (2402.)  Fraud  vitiates.  A  will  procured  by  misrepresenta- 
tions or  fraud  of  any  kind,  to  the  injury  of  the  heirs  at  law,  is  void. 

Fraud  as  distinguished  from  undue  influence  also  avoids  a  will :  11  Ga.  338. 

If  representations  in  fact  false,  and  in  fact  induced  will,  immaterial  whether 
intended  to  have  that  effect  or  not:  78  Ga.  415. 

To  prove  false  and  fraudulent  representation  to  testator,  that  caveatrix  not 
his  niece,  inducing  him  to  disinherit  her,  declarations  of  testator  himself  not 
admissible :  94  Ga.  804. 

§3262.   (2403.)  Mistake  vitiates  pro  tanto.      A  will  executed  under  a  $3978- 
mistake  of  fact  as  to  the  existence  or  conduct  of  the  heirs  at  law  of 
the   testator  is  inoperative,  so  far  as  such  heir  at  law  is  concerned, 
but  the  testator  shall  be  deemed  to  have  died  intestate  as  to  him. 

Does  not  refer  to  mistake  of  law  as  to  descents :  63  Ga.  146-155. 

Section  inapplicable  to  persons  not  heirs  at  law,  nor  caveators  :  83  Ga.  786. 

§3263.   (2404.)   Codicil.     A«codicil  is  an  addition  or  supplement  to^3348- 
a  will,  either  to  add  to,  take  from,  or  alter  the  provisions  of  the  will. 
It  must  be  executed  with  the  same  formality  as  a  will,  and,  when 
admitted  to  probate,  forms  a  part  of  the  will. 

Testator  excluded  from  changing  by  codicil  a  will  made  according  to  terms 
of  antenuptial  agreement :  30  Ga.  528. 

Codicil  made  under  a  mistake  did  not  revoke  the  will :  38  Ga.  562.  Did  not 
revoke  first  clause  of  the  will:  45  Ga.  631. 

See  notes  to  section  3348. 

Codicil  here  held  to  modify  testamentary  scheme  so  that  daughter  took 
lands  free  from  claim  of  children :  67  Ga.  269. 

Paper  purporting  to  be  codicil,  referring  to  will,  but  not  attached,  held  a 
republication :  95  Ga.  87. 

§3264.   (2405.)    Who  may  make  a  will.     Every  person  is  entitled  to$3- 
make  a  will,  unless  laboring  under  some  disability  of  the  law.     This 
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disability  arises  either  from  a  want  of  capacity  or  a  want  of  perfect 
liberty  of  action. 

A  married  woman  may  make  a  will  of  her  separate  property  without  her 
husband's  consent:  56  Ga.  344;  see  also  36  Ga.  500-506. 

Where  power  is  given  married  woman  in  articles  of  separation:  8  Ga.  341. 

Power  reserved  in  marriage  settlement  to  will  her  property  absolutely  :  19 
Ga.  602. 

Power  in  a  deed  to  a  woman  to  will  property :  25  Ga.  480,  482. 

Power  given  married  woman  by  marriage  contract,  to  will  property  with 
husband's  consent,  must  be  so  pursued  :  9  Ga.  199. 

§3265.  (2406.)  Infants.  Infants  under  fourteen  years  of  age  are 
considered  wanting  in  that  discretion  necessary  to  make  a  will. 

Where  minor  could  not  make  valid  will  of  land :  20  Ga.  737-740.  Will  by 
minor  attacked  for  undue  influence  by  guardian:  21  Ga.  552-575.  Over  four- 
teen minor  can  make  valid  will  of  realty  and  personalty  :  61  Ga.  77. 

§3266.  (2407.)  Insane  persons.  An  insane  person  cannot  generally 
make  a  will.  A  lunatic  may,  during  a  lucid  interval.  A  monoma- 
niac may  make  a  will,  if  the  will  is  in  no  way  the  result  of  or  con- 
nected with  that  monomania.  In  all  such  cases  it  must  appear 
that  the  testament  does  speak  the  wishes  of  the  testator,  unbiased 
by  the  mental  disease  with  which  he  is  affected. 

Witnesses  other  than  physicians  and  subscribing  witnesses  must  give  facts 
as  to  opinion  of  sanity  or  insanity :  6  Ga.  324.  Opinion  as  to  what  testator  in- 
tended, by  one  who  was  the  amanuensis  in  writing  will,  and  subscribing  witness, 
not  admissible:  36  Ga.  64-71.  Capacity  at  time  of  making,  determined  by  con- 
dition of  mind  before  and  after;  insanity  once  found  presumed  to  continue: 
11  Ga.  337,  338.  Finding  of  inquisition  of  lunacy  in  one  county,  not  conclusive 
on  removing  to  another  county :  23  Ga.  267-284.  Charge  by  court  on  charge  in 
caveat  as  to  special  delusion  should  be  directed  to  that  view:  24  Ga.  640-661. 
Onus  of  proof  as  to  lucid  intervals  on  propounders  of  the  will :  27  Ga.  620-628. 
Testamentary  capacity  defined  :  33  Ga.  56.  What  are  proper  charges  as  to  de- 
lusion where  insanity  and  monomania  charged  in  caveat  to  will :  47  Ga.  133, 
134.  Knowledge  of  executor  as  to  testator's  unsound  mind,  when  he  is  charged 
with  undue  influence,  fraud  and  deceit  practiced  to  get  will  in  his  favor :  46  Ga. 
514.  Monomania,  burden  on  propounders  to  show  factum  of  will  and  general 
sanity  :  60  Ga.  193,  194. 

§3267.  (2408.)  Eccentricity,  imbecility,  etc.  Eccentricity  of  habit 
or  thought  does  not  deprive  a  person  of  power  of  making  a  testa- 
ment; old  age,  and  the  weakness  of  intellect  resulting  therefrom, 
does  not,  of  itself,  constitute  incapacity.  If  that  weakness  amounts 
to  imbecility,  the  testamentary  capacity  is  gone.  In  cases  of  doubt 
as  to  the  extent  of  this  weakness,  the  reasonable  or  unreasonable  dis- 
position of  his  estate  should  have  much  weight  in  the  decision  of  the 
question. 

Great  eccentricity,  imbecility  and  inability  to  contract,  still  can  make  valid 
will:  61  Ga.  325.  When  no  such  imbecility  as  to  do  away  with  testamentary 
capacity:  18  Ga.  40-46.  As  to  insane  delusion  where  no  unreasonable  disposi- 
tion of  property :  24  Ga.  661-663.     Unless  "totally  deprived  of  reason"  and  the 
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will  procured  by  "force  and  fraud,"  not  too  strong  terms  in  a  charge  as  to  ca- 
pacity to  will:  21  Ga.  571-573.  Where  eccentricity,  and  burden  on  propound- 
ed: 27  Ga.  632,  633. 

As  to  testamentary  capacity :  69  Ga.  82. 

Legacies  to  wife's  kindred  not  unnatural :  72  Ga.  570. 

Wife  being  illiberally  provided  for,  evidence  showing  that  testator  got  bulk 
of  property  through  wife,  admitted  to  show  unsound  mind:  91  Ga.  785. 

§3268.  (2409.)  Amount  of  capacity  necessary.  An  incapacity  to $3264. 
contract  may  coexist  with  a  capacity  to  make  a  will;  the  amount  of 
intellect  necessary  to  constitute  testamentary  capacity  is  that 
which  is  necessary  to  enable  the  party  to  have  a  decided  and  rational 
desire  as  to  the  disposition  of  his  property.  His  desire  must  be  de- 
cided, in  distinction  from  the  wavering,  vacillating  fancies  of  a  dis- 
tempered intellect.  It  must  be  rational,  in  distinction  from  the 
ravings  of  a  madman,  the  silly  pratings  of  an  idiot,  the  childish 
whims  of  imbecility,  or  the  excited  vagaries  of  a  drunkard. 

Incapacity  to  contract"  :  6  Ga.  325.  Capacity  at  time  of  making  will  inves- 
tigated in  light  of  prior  and  subsequent  events:  11  Ga.  337.  Parol  evidence 
admissible,  of  testator's  sayings  as  to  purpose,  both  as  evidence  of  capacity 
and  to  rebut  undue  influence  :  14  Ga.  286.  When  testator  has  sufficient  capac- 
ity in  sinking  and  dying  state:  18  Ga.  40.  Must  comprehend  the  claims  and 
obligations  suggested  by  review  of  his  property  and  family  relations :  33  Ga. 
Sup.  106.  Not  necessary  that  testator  be  able  to  criticise  accurately  the  terms 
and  provisions  of  a  will:  20  Ga.  709-722.  Capable  unless  totally  deprived  of 
reason :  21  Ga.  552.     Testamentary  capacity  defined :  33  Ga.  56. 

Charge  here  does  not  require  mental  capacity  proven  by  degree  of  proof 
that  would  authorize  conviction  on  criminal  trial:  75  Ga.  477. 

Issue  being  as  to  capacity  to  make  deed,  court  need  not  charge  as  to  testa- 
mentary capacity :  91  Ga.  564. 

§3269.   (2411.)    Conviction  of  crime  and  imprisonment.     Conviction^3260- 
of  crime  in  no  case  deprives  a  person  of  the  power  of  making  a  will; 
nor  does  any  imprisonment,  unless  such  imprisonment  be  used  as 
duress  to  compel  the  person  to  make  a  testament  different  from  his 
own  will. 

§3270.  (2412.)  Of  blind  mutes.  A  person  deaf,  dumb,  and  blind 
may  make  a  will  in  this  State:  Provided,  the  interpreter  and  scrive- 
ner are  both  attesting  witnesses  thereto,  and  are  both  examined 
upon  the  motion  for  probate  of  the  same.  In  such  cases,  strict  scru- 
tiny into  the  transaction  should  precede  the  admission  of  the  paper 
to  record. 

May  be  deaf  and  dumb  and  yet  able  to  make  a  valid  will :  6  Ga.  325.  Blind 
man's  will  need  not  necessarily  be  read  over  to  him  before  subscribing  wit- 
nesses: 7  Ga.  564.  Sufficient  if  blind  man's  will  be  read  to  him  alone:  28  Ga. 
382. 

§3271.  (2413.)  Interpreter.  In  all  cases  when  an  interpreter  is 
necessary  to  convey  to  the  scrivener  or  to  the  witnesses  the  wishes  of 
the  testator,  such  interpreter  must  be  a  person  competent  to  be  a 
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witness,  and  must  be  sworn  on  the  motion  for  probate,  if  within  the 
jurisdiction  of  the  court. 

A  negro  interpreter  held  not  competent  alone :  6  Ga.  324. 

Act1s0J851"2,  §8272.  (2414.)  Formalities  of  execution.  All  wills  (except  nuncu- 
pative wills)  disposing  of  realty  or  personalty,  must  be  in  writing, 
signed  by  the  party  making  the  same,  or  by  some  other  person  in 
his  presence,  and  by  his  express  direction,  and  shall  be  attested  and 
subscribed  in  the  presence  of  the  testator  by  three  or  more  compe- 
tent witnesses. 

Will  written  in  testator's  presence  and  in  language  understood  by  him  and 
read  over  to  him  with  no  dissent:  6  Ga.  324.  A  competent  witness  is  a  credi- 
ble witness :  18  Ga.  40.  Signing  by  testator  below  attestation  clause  does  not 
vitiate,  and  as  to  attesting  and  subscribing  witnesses :  41  Ga.  696.  Sufficient  if 
testator  might  have  seen  subscribing  witnesses  sign  their  names  to  will;  6  Ga. 
539 ;  26/625.  Where  he  could  not  see  witnesses  subscribe  without  changing  his 
place,  insufficient  attestation  :  23  Ga.  441 ;  26/294-298.  Wills  of  personalty  suf- 
ficient if  testamentary  scheme  can  be  arrived  at:  7  Ga.  438.  No  form  neces- 
sary, but  must  have  intended  for  the  paper  to  be  his  will,  and  presumption 
against,  where  no  attestation  clause  signed  by  witnesses :  14  Ga.  596,  597.  Rule 
as  to  producing  subscribing  witnesses  on  probate  of  will  by  producing  one  or 
more  of  them  and  accounting  for  the  absence  of  others :  17  Ga.  364,  405-412. 
Act  of  1852  requiring,  after  June  following,  that  all  wills  of  personalty  also 
should  have  three  subscribing  witnesses :  18  Ga.  1.  And  wills  of  personalty  since 
1852,  void  without  the  witnesses  subscribing:  18  Ga.  471.  Where  instrument 
if  a  will  is  void,  having  only  two  witnesses :  20  Ga.  338.  Subscribing  witnesses 
may  swear  they  so  did  in  testator's  presence,  whether  so  stated  in  attestation 
clause  or  not :  24  Ga.  640.  No  reforming  a  will  by  striking  out  and  inserting 
and  making  additions  to  it :  30  Ga.  167-169.  Testator  acknowledging  signature 
in  presence  of  subscribing  witnesses  and  when  witnesses  do  not  sign  in  pres- 
ence of  each  other,  sufficient :  30  Ga.  808.  Subscribing  witnesses  should  sign 
in  presence  of  testator,  and  the  after  acknowledging  in  his  presence  of  their 
signing  will  not  do:  26  Ga.  294;  33/289.  Witnesses  need  not  all  sign  at  the 
same  time  and  place,  and  mark  sufficient  if  cannot  write,  but  cannot  sign  for 
another:  18  Ga.  396.  By  whom  authority  to  be  proved  when  will  signed  by 
another  for  and  at  testator's  request:  33  Ga.  Sup.  106.  Valid  without  attesta- 
tion clause  and  presumed  after  lapse  of  time  to  be  duly  attested :  49  Ga.  326 ; 
45/416.  Will  signed  by  testator,  pi*esented  and  signed  by  three  witnesses  at 
his  request,  one  by  his  mark :  59  Ga.  473.  Section  cited :  47  Ga.  470.  A  will 
in  Tennessee  as  to  land  here,  to  be  effectual,  must  be  governed  by  law  here: 
52  Ga.  476. 

Will  of  one  residing  in  Georgia  at  death,  must  be  attested  by  three  wit- 
nesses, to  be  probated  and  admitted  in  evidence:  67  Ga.  53. 

Paper  seeming  to  be  testamentary,  ineffectual  for  want  of  execution:  12 
Ga.  77. 

Will  attested  by  only  two  witnesses,  void  ;  judgment  probating  it  a  nullity : 
89  Ga.  490. 

Witnesses  must  sign  after  testator;  that  testator  signed  immediately  after 
witnesses,  not  cure  defect:  87  Ga.  379 ;  see  also  40  Ga.  122. 

<$5,8282.  §3273.  (2415.)  Attestation  by  illiterate  persons.  A  witness  may  at- 
test by  his  mark,  provided  he  can  swear  to  the  same;  but  one  wit- 
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ness  cannot  subscribe  the  name  of  another,  even  in  his  presence  and 
by  his  direction. 

Where  witness  should  have  made  his  mark  and  not  signed  through  another: 
18  Ga.  396.  Witness  can  sign  by  mark  though  no  peculiarity,  and  swearing  to 
it:  59  Ga.  473-483.    Full  discussion  of  section:  96  Ga.  1. 

§3274.  (2416.)  Time  of  competency  of  witness.  The  question  of 
competency  of  the  witness  relates  to  the  time  of  his  testifying;  but 
a  witness  competent  at  the  time  of  attestation,  cannot  defeat  the 
will  by  rendering  himself  incompetent  prior  to  the  time  of  probate, 
but  in  such  cases  his  testimony  shall  be  received,  submitting  its 
credibility  to  the  jury. 

§3275.   (2417.)  Effect   of  witness  being  legatee.      If   a   subscribing^5269- 
witness  is  also  a  legatee   or  a  devisee  under  the  will,  the  witness 
is  competent,  but  the  legacy  or  devise  is  void;  but  a  husband  may 
be  a  witness  to  a  will  by  which  a  legacy  creating  a  separate  estate  is 
given  to  his  wife,  the  fact  going  only  to  his  credit. 

Change  by  e^  idence  Act  of  1866,  only  so  far  as  to  make  legatee  competent 
subscribing  witness  regardless  of  what  should  become  of  legacy :  63  Ga.  153. 

§3276.  (2418.)  Knowledge  of  contents.  In  all  cases,  a  knowledge 
of  the  contents  of  the  paper  by  the  testator  is  necessary  to  its 
validity;  but  usually,  where  a  testator  can  read  and  write,  his  sig- 
nature, or  the  acknowledgment  of  his  signature,  is  sufficient.  If, 
however,  the  scrivener  or  his  immediate  relations  are  large  bene- 
ficiaries under  the  will,  greater  proof  will  be  necessary  to  show  a 
knowledge  of  the  contents  by  the  testator. 

Execution  of  will  shows  knowledge  of  contents  generally ;  also  as  to  the 
presumption  where  one  interested  in  the  will  writes  the  will :  30  Ga.  102 ;  5/456. 
When  presumed  that  the  testator  knows  the  contents  of  the  will,  where  the 
will  was  read  over  to  him  and  he  signs  it,  having  capacity  to  do  so :  24  Ga.  325 ; 
20/709.  Testator's  signature  evidence  of  knowledge  of  contents,  and  conclu- 
sive evidence  not  required  where  beneficiary  writes  will:  59  Ga.  473;  53/678. 
Proof  of  capacity,  and  having  read  over  to  testator,  when  beneficiary  writes 
the  will:  12  Ga.  69.    Executor:  26  Ga.  690. 

83277.   (2419.)    Charitable  devises.     No  person  leaving  a  wife  or $$3838, 8889, 

o  \  /  L  Q  3102,8109, 

child,  or  descendants  of  child,  shall,  by  will,  devise  mere  than  one-  4006. 
third  of  his  estate  to  any  charitable,  religious,  educational  or  civil 
institution,  to  the  exclusion   of  such  wife  or  child;  and  in  all  cases 
the  will  containing  such  devise  shall  be  executed  at  least  ninety  days 
before  the  death  of  the  testator,  or  such  devise  shall  be  void. 

Section  cited  and  construed :  37  Ga.  283-287.  This  section  referred  to,  re- 
viewed and  affirmed :  60  Ga.  194 ;  37/283.     Section  cited :  63  Ga.  464. 

Though  will  void  because  of  charitable  bequests,  estate  should  be  adminis- 
tered under  will  where  there  are  other  bequests :  76  Ga.  385. 

Devise,  less  than  ninety  days  before  death,  to  charity  in  case  of  testatrix's 
daughter  dying  childless,  deprived  daughter  of  all  but  life-estate,  and  was 
void :  82  Ga.  563. 

Not  law  before  Code  of  1863:  92  Ga.  343, 
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$$3416,3407.  §3278.  (2420.)  Discretion  to  executors.  A  testator  may  by  will  dis- 
pense with  the  necessity  of  his  executor  making  inventory  or  re- 
turns: Provided,  the  same  does  not  work  any  injury  to  creditors  or 
third  persons,  other  than  legatees  under  the  will. 

General  Note.  Notes  from  Code  of  1882  : 

Administrator,  application  for  appointment  of,  when  there  was  a  will  and 
executor  named :  27  Ga.  73. 

Agreement  by  two  sisters  that  the  one  living  longest  should  be  the  heir  of 
the  other,  held  a  will:  28  Ga.  98. 

Ambiguity  as  to  "dollar"  in  will  made  during  the  war:  36  Ga.  64.  When 
there  is  none  in  will,  parol  evidence  inadmissible :  46  Ga.  247.  Not  even  in- 
structions to  scrivener :  47  Ga.  455. 

Appointment,  power  of,  by  will:  23  Ga.  467.  When  there  is,  execution  of 
the  power  must  fail,  before  distribution  of  the  property:  25  Ga.  549. 

Attestation,  certificate  of  subscribing  witnesses  prima  facie  evidence,  when 
and  for  what  purpose :  18  Ga.  40.  Of  will  made  in  extremis  :  26  Ga.  294.  Not 
"in  presence"  of  testator:  23  Ga.  441.  When  Act  of  1852  regulating,  was  in 
operation:  18  Ga.  1.  As  to  attestation  and  subscription:  45  Ga.  415,  416; 
40/122;  39/168;  6/539. 

Blind  man,  will  of:  7  Ga.  564.  One  nearly  blind:  28  Ga.  382.  Reading  of 
will  to,  sufficient:  28  Ga.  382. 

Burden  of  proof  on  the  propounder  in  proving  a  will :  52  Ga.  169.  But  prima 
facie  case  for  will  shifts  burden  of  fraud  or  undue  influence  on  caveators :  59 
Ga.  472 ;( 60/194. 

Capacity,  testamentary,  question  of ,  discussed :  18  Ga.  40-46.  Defined:  33 
Ga.  56. 

Caveat  to  will,  terms  of  proposition  for  compromise  admissible  in  evidence : 
27  Ga.  593.     Pleadings :  26  Ga.  690. 

Certainty,  where  property  and  object  of  bounty  of  testator  were  certain, 
and  time  of  payment  discretionary  :  21  Ga.  265. 

Cestui  que  trust,  taking  absolute  estate  under  will  in  property  devised :  33 
Ga.  Sup.  72. 

Children,  under  a  bequest  to,  grandchildren  do  not  take:  25  Ga.  549. 

Construction  of  wills,  and  of  words  and  phrases  in  wills,  a  peculiar  function 
of  the  superior  court :  21  Ga.  21.  Of  the  words  "children  and  heirs":  3  Ga. 
551 ;  4/377-461 ;  15/124,  202 ;  25/549 ;  29/204  ;  30/167,  638  ;  45/301 ;  "brothers  and 
sisters"  :  23  Ga.  536 ;  28/357 ;  "sister's  children"  :  30  Ga.  977 ;  "grandchildren"  : 
36  Ga.  272;  "lend":  11  Ga.  67;  29/736;  "allow":  12  Ga.  192;  "whole  estate": 
25  Ga.  420 ;  24/103  ;  "or" :  24  Ga.  103 ;  30/707  ;  "and"  :  24  Ga.  103 ;  30/707 ;  "ma- 
turity" :  24  Ga.  103  ;  "each"  :  24  Ga.  375  ;  "house  and  lot"  :  48  Ga.  641 ;  "blood 
relation"  :  27  Ga.  321 ;  "heirs  in  law  of  one  son"  :  33  Ga.  454;  "heirs  of  the  full 
blood":  40  Ga.  562;  "legatees":  23  Ga.  571;  "at  my  death":  23  Ga.  129 
"heirs  from  her  body":  8  Ga.  385;  "daughter  and  her  children"  :  29  Ga.  403 
"granddaughter  and  her  heirs":  29  Ga.  736;  "son  of  his  wife  and  children" 
29  Ga.  491;  "daughter  and  children,  heirs  of  their  body":  29  Ga.  545.  "For 
her  only  use,  and  for  the  use  of  lawful  heirs  of  her  body  during  life":  31 
Ga.  203.  Children,  son  dead  at  death  of  testator,  not  included:  25  Ga.  549. 
Words  expressing  hope  or  precatory,  considered  imperative :  12  Ga.  192.  Life- 
estate  of  wife  not  repugnant  to  provisions  against  transfer:  54  Ga.  341. 
Separate  estate  in  trust  for  daughter:  48  Ga.  596,  597.  Possession  of  property 
for  life  to  daughters  and  to  the  survivors:  8  Ga.  79.  Equally  to  son  and 
daughters  and  to  their  children:  7  Ga.  76.     Bequest  of  specific  sum  not  an 


591  SEVENTH  TITLE.— CHAPTER  2,  ARTICLE  1.  §3278 

Title  by  will ;  of  the  nature  of  wills,  by  whom  and  how  executed. 

annuity  :  8  Ga.  34.     Division  of  property  among  children,  with  one-ninth  extra 
to  daughters :  47  Ga.  346,  347.     See  notes  to  section  3324. 

Contingent  remainder,  created  by  will,  held  good :  30  Ga.  496. 

Declaration  of  legatee,  when  admissible  in  evidence:  21  Ga.  552;  32/325. 

Deed  or  will,  intention  of  maker  as  to  character  of  estate  determines 
whether  paper  is :  4  Ga.  75.  Paper  having  all  the  formalities  of  a  deed  may 
be  a  will,  and  not  admissible  in  evidence  until  probated :  2  Ga.  31.  Test  for 
determining  whether  the  paper  is  a  deed  or  will :  3  Ga.  484.  When  a  paper  in 
form  of  a  deed  was  testamentary :  4  Ga.  52.  Where  clauses  were  conflicting: 
31  Ga.  720.  When  donees  do  not  take  till  death  of  donor,  a  deed :  29  Ga.  677. 
Not  to  go  into  effect  till  after  donor's  death,  a  will :  51  Ga.  240.  Sale  of  prop- 
erty with  delivery  after  death  of  grantor,  not  a  will:  17  Ga.  234.  Whether 
paper  is,  depends  upon  its  operation  :  17  Ga.  267.  Paper  giving  railroad-stock 
to  children,  reserving  use,  etc.,  to  donor  during  his  life,  held  a  will:  62  Ga. 
627,  628.  Passing  title  to  property,  held  a  deed :  22  Ga.  491.  In  form  of  deed, 
with  three  witnesses,  held  a  will:  55  Ga.  369.  See  2  Ga.  46 ;  3/573,  461 ;  4/75, 
64 ;  28/78,  330.    See  notes  to  section  3254. 

Destroyed  will,  in  proceeding  to  establish,  what  must  be  proved :  39  Ga.  168. 

Devisavit  vel  non  is  the  only  issue  when  executors  propound  an  alleged  will 
for  proof  in  solemn  form :  60  Ga.  194. 

Devise  limited  to  take  effect  on  definite  failure  of  issue :  30  Ga.  453. 

Due-bill,  payable  at  death  of  maker,  held  a  testamentary  paper:  20  Ga.  707. 

Estate  tail,  words  creating,  in  will,  absolute  fee  passed :  17  Ga.  280 ;  29/736 ; 
20/804 ;  3/551.  When  no  estate  tail :  30  Ga.  707 ;  rule  in  Shelley's  case :  15  Ga. 
123. 

Evidence,  opinion  of  witnesses  other  than  subscribing  witnesses,  when  inad- 
missible: 36  Ga.  64;  6/324.  Of  physicians  as  to  sanity  of  testator,  admissible: 
6  Ga.  324.  Will  offered  in,  as  muniment  of  title,  need  not  be  reproven,  certi- 
fied copy  sufficient:  25  Ga.  479.  Exemplified  copy  of  will  from  Maryland:  31 
Ga.  593.  Declaration  of  legatee,  when  admissible :  32  Ga.  325 ;  21/552.  Will 
must  be  admitted  to  probate  before  it  can  be  read  in,  as  conveying  title  to 
personal  property:  14  Ga.  185,  186.  Will  more  than  fifty  years  old,  when  ad- 
missible in  :  12  Ga.  267. 

Executor,  power  to  execute  the  will  as  to  realty,  follows  from  grant  to  ad- 
minister goods  and  chattels,  rights  and  credits:  9  Ga.  55.  With  power  of 
trustee :  33  Ga.  520. 

Foreign  will  not  conforming  to  Georgia  law,  not  admitted  to  probate:  52 
Ga.  477. 

Fraud,  destruction  of  will  made  under  influence  of:  11  Ga.  343.  Will  im- 
peached for,  of  principal  legatee :  28  Ga.  52. 

Gift  to  take  effect  after  death  of  donor,  held  testamentary  :  8  Ga.  450. 

Heir  inherits  estate  if  not  devised  to  some  other  person,  though  intention  of 
testator  appear  that  he  shall  not :  12  Ga.  155. 

Intestacy  as  to  part  of  estate :  32  Ga.  597. 

Jurisdiction,  superior  court  has  not,  to  set  aside  will  admitted  to  probate ; 
such  is  vested  exclusively  in  court  of  ordinary  :  53  Ga.  302. 

Jury  thinking  will  not  morally  right,  not  sufficient  to  set  aside:  28  Ga.  382. 

Laws  of  Georgia,  will  disposing  of  property  according  to,  and  revoking  other 
wills :  24  Ga.  640. 

Legacy  to  grandson:  57  Ga.  259.  To  legatees,  capable  of  taking  at  time  of 
making  will,  and  at  time  of  testator's  death,  not  void,  although  there  was  a 
time  when  such  taking  was  not  lawful :  40  Ga.  18  ;  43/142. 

Legatees,  division  of  estate  by,  binds  whom :  55  Ga.  359, 
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Life-estate  in  trust  for  daughter,  and  daughter  took  absolute  estate:  21 
Ga.  386. 

Mind,  as  to  condition  or  strength  of,  necessary  to  make  a  will :  6  Ga.  324. 

Moving  testator  to  make  one  executor  or  give  him  his  goods,  effect  of:  17 
Ga.  364. 

Nuncupative,  title  to  property  passed  by :  28  Ga.  541. 

Ordinance  of  1865  does  not  apply  to  will:  36  Ga.  653. 

Parties  in  a  will  case,  all  who  are  heirs  at  law,  or  bona  fide  claim  to  be,  may 
be :  60  Ga.  193. 

Per  stirpes,  when  under  will  children  and  grandchildren  took,  and  not  per 
capita,  though  severally  named:  12  Ga.  362,  363. 

Presumption,  strong  against  will  when  beneficiary  prepares  it :  5  Ga.  456. 
Proof  necessary  to  establish  will  when  so  drawn,  and  testator's  capacity  doubt- 
ful :  12  Ga.  69 ;  24/325 ;  30/102. 

Revocation,  birth  of  a  child  after  making,  will  work:  45  Ga.  415. 

Sale,  where  testator  contemplated,  of  whole  estate  by  executor,  ordinary 
should  grant  letters  testamentary :  19  Ga.  185. 

Sanity  of  testator:  11  Ga.  338;  6/324. 

Signature,  acknowledgment  of,  in  presence  of  witnesses,  sufficient:  30  Ga. 
.       808. 

Slaves,  freed  by  will  of  testator  made  in  1852,  he  dying  1868:  40  Ga.  18; 
43/142.  Bequeathed,  issue  follows  the  bequest:  18  Ga.  711.  Freed  by  will, 
and  their  transportation  to  Liberia  provided  for :  25  Ga.  428.  Manumission  of, 
by  will :  19  Ga.  35. 

Suit  will  lie  against  administrator  with  the  will  annexed  in  Georgia,  on 
judgment  against  executor  in  Virginia :  3  Ga.  432. 

Tenants  in  common,  children  made  so  by  construction  of  will :  38  Ga.  154. 

Testator,  disposing  of  property  not  his  own :  25  Ga.  76. 

Trust,  imperfect,  created  by  will,  and  legatee  takes  as  trustee:  29  Ga.  553. 

Uncertainty,  bequest  void  for:  25 Ga.  430 ;  32/597. 

Unfinished  will,  decisions  as  to :  7  Ga.  438 ;  14/596 ;  20/15. 

Unnatural  will,  question  for  jury :  59  Ga.  472,  473. 

Widow,  given  house  and  lot  by  will  to  be  kept  open  for  indigent  or  unfor- 
tunate children  during  life  or  widowhood  of :  10  Ga.  293.  When  widow  must 
elect :  24  Ga.  185,  186.  Lost  estate  by  marrying  again :  24  Ga.  139.  Estate 
taken  under  will  giving  whole  property  during  life  or  widowhood :  20  Ga.  549. 

Witnesses,  number  necessary  to  prove  will:  17  Ga.  364.  Signing  of  wit- 
ness by  his  mark:  59  Ga.  473. 

See  notes  to  section  8. 

Notes  from  decisions  since  Code  of  1882  : 
Creditors,   testator's  devise  intended  to  defeat  son's  creditors,  upheld  as  to 
heirs:  81  Ga.*517. 

Construction,  all  parts  of  will  taken  together  and  given  effect ;  if  this  impos- 
sible, last  part  prevails:  65  Ga.  275 ;  see  also  28  Ga.  377. 

Heirs  and  legal  representatives  of  testator,  grant  by  United  States,  held 
that  they  took  under  grant  and  not  will :  65  Ga.  283. 
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ARTICLE  2. 

OF    PROBATE    AND  ITS    EFFECT. 

§3279.    (2421.)  Jurisdiction  of  ordinary.      The  court  of  ordinary  $4232 (i). 
has  exclusive  jurisdiction  over  the  probate  of  wills.     The  residence 
of  testator  at  his  death  gives  jurisdiction  to  the  ordinary  of  that 
county. 

Courts  of  ordinary  only  pass  on  the  establishing  of  wills  where  burned : 
21  Ga.  13-18.  But  see  14  Ga.  195.  Ordinary  passes  on  the  factum  of  the  exe- 
cution of  wills :  21  Ga.  45.  Has  jurisdiction  of  a  will  disposing  of  property  ac- 
cording to  law  of  distribution  :  24  Ga.  640.  Only  where  probate  unattainable 
in  court  of  ordinary,  that  court  of  equity  has  jurisdiction  :  27  Ga.  17.  Of  ordi- 
nary, revoking  probate  where  county  of  testator's  late  residence  cut  off  into 
another:  27  Ga.  633.  Ordinary  of  county  where  minor  resides  appoints  his 
guardian  :  15  Ga.  414.  Non-resident's  will  proved  in  any  county  where  he  left 
assets :  62  Ga.  628. 

Proof  of  will  not  made  in  superior  court  so  as  to  show  title  to  property  in 
issue:  66  Ga.  317. 

It  is  doubtful  whether  United  States  court  has  jurisdiction  to  remove  from 
State  court  case  involving,  alone,  probate  of  will:  85  Ga.  728;  see  also  43  Ga. 
142. 

§3280.  (2422.)  Probate  in  another  county.  If  the  testator  shall  A^f82'85 
die  out  of  the  county  of  his  residence,  and  the  witnesses  to  his  will 
shall  reside  in  the  county  where  he  died,  the  ordinary  of  the  latter 
county  may  receive  the  probate  in  common  form  of  such  will,  and 
transmit  it,  certified  under  his  seal  of  office,  together  with  the  origi- 
nal will,  to  the  ordinary  of  the  county  of  the  testator's  residence; 
and  such  certified  probate  shall  authorize  the  latter  court  to  grant 
probate  and  admit  to  record  in  common  form,  and  to  grant  letters 
testamentary  or  of  administration  therein:  Provided  ahvays,  that 
no  caveat  is  filed  to  such  probate  and  record. 

§3281.  (2423.)  In  common  form.  Probate  of  a  will  may  be  either 
in  common  or  solemn  form.  In  the  former  case,  upon  the  testi- 
mony of  a  single  subscribing  witness,  and  without  notice  to  any  one, 
the  will  may  be  proven  and  admitted  to  record.  But  such  probate 
and  record  is  not  conclusive  upon  any  one  interested  in  the  estate 
adversely  to  the  will;  and  if  afterward  set  aside,  does  not  protect  the 
executor  in  any  of  his  acts  further  than  the  payment  of  the  debts 
of  the  estate.  Purchasers  under  sales  from  him,  legally  made,  will 
be  protected,  if  bona  fide  and  without  notice. 

Where  no  estoppel  to  set  aside :  23  Ga.  521.  What  is  proof  in  common  form : 
13  Ga.  171.  When  thus  proved  and  unattacked  for  seven  years,  conclusive 
against  all  parties  except  minor  heirs :  25  Ga.  491 ;  46/362 ;  70/343. 

Proved  in  common  form  and  recorded,  is  admissible  in  evidence :  70  Ga.  343. 
38 


§§3282-3285      SEVENTH  TITLE.— CHAPTER  2,  ARTICLE  2.  594 

Of  probate  and  its  effect. 

Actsn.859,  §3282.  (2424.)  In  solemn  form.  Probate  by  the  witnesses,  or  in 
3287*' 3273'  solemn  form,  is  where,  after  due  notice  to  all  the  heirs  at  law,  the 
will  is  proven  by  all  the  witnesses  in  existence  and  within  the  juris- 
diction of  the  court,  or  by  proof  of  their  signatures  and  that  of  the 
testator,  the  witnesses  being  dead,  and  ordered  to  record;  such  pro- 
bate is  conclusive  upon  all  the  parties  notified,  and  all  the  legatees 
under  the  will  who  are  represented  in  the  executor. 

As  to  proof  in  solemn  form,  all  parties  interested  in  decedent's  estate  should 
be  cited :  13  Ga.  171.  An  application  to  court  to  cite  the  executor  to  prove 
will  in  solemn  form,  prima  facie  case  should  be  made :  23  Ga.  309.  In  pro- 
pounding will  in  solemn  form,  issue  is  only  devisavit  vel  non:  60  Ga.  194.  Sec- 
tion cited,  where  substantially  a  proving  in  solemn  form  as  to  parties  with 
notice,  and  executor  opens  and  concludes :  52  Ga.  169-178.  Next  of  kin  can 
call  for  proof  in  solemn  form,  and  what  no  acquiescence  or  bar:  4  Ga.  445,  446. 
And  when  next  of  kin  not  liable  for  costs :  22  Ga.  302. 

Probate  does  not  affect  question  of  legatee's  right  to  hold  property  devised  : 
67  Ga.  133. 

Issue  of  devisavit  vel  non  could  not  be  raised  collaterally,  by  demurrer  to  ex- 
ecutor's application  for  leave  to  sell  land :  94  Ga.  479. 

AQol^%8  §3283.  (2425.)  Limitation  of  seven  years .  Probate  in  common  form 
Act234855"6'  Decomes  conclusive  upon  all  parties  in  interest,  after  the  expiration 
$3764.  0f  seven  years  from  the  time  of  such  probate,  except  minor  heirs  at 
law,  who  require  proof  in  solemn  form  and  interpose  a  caveat  at  any 
time  within  four  years  after  arrival  at  age.  In  such  cases,  if  the  will 
is  refused  probate  and  record  in  solemn  form,  an  intestacy  shall  be 
declared  only  as  to  such  minor,  and  not  as  to  others  whose  right  to 
caveat  is  barred  by  lapse  of  time. 

Next  of  kin  not  barred  by  acquiescence  from  calling  for  proof  in  solemn 
form:  4  Ga.  445,  446.  Where  a  minor  not  permitted  to  set  aside  a  probate  in 
solemn  form:  18  Ga.  742.  An  heir  not  a  party,  and  without  notice  of  pro- 
pounding for  probate  of  a  will,  not  bound  :  23  Ga.  332.  Unattacked  for  seven 
years,  conclusive  as  to  all  parties  in  interest  except  minor  heirs:  46  Ga.  362; 
25/491. 

$4252.  §3284.   (2426.)  Probate  in  vacation.     Probate  in  common  form  may 

be  taken  by  the  ordinary  at  any  time  during  vacation,  but  the  order 
admitting  the  will  to  record,  and  granting  letters  testamentary,  shall 
be  granted  only  at  a  regular  term. 

$3351.  §3285.   (2427.)  Notice  to  heirs.     Notice  of  a  motion  for  probate  in 

solemn  form  must  be  personal,  if  the  party  resides  in  the  State,  and 
at  least  ten  days  before  the  term  of  the  court  when  the  probate  is  to 
be  made;  if  the  residence  be  without  the  State,  or  unknown,  then  the 
court  shall  pass  such  order,  as  to  publication,  as  will  tend  most 
effectually  to  give  notice.  The  records  of  the  court  shall  show  the 
persons  notified,  and  the  character  of  the  notice  given. 

Only  heir  a  party,  and  having  notice,  bound :  23  Ga.  332.  Five  days  notice 
to  widow  in  novel  and  distressed  condition,  not  probate  in  solemn  form  as  tt. 
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her:  29  Ga.  509.  Where  notice  to  husband  is  not  notice  to  wife  where  she  is 
next  of  kin :  30  Ga.  340.  All  persons  interested  or  claiming  should  be  heard  or 
have  an  opportunity  of  so  doing :  60  Ga.  202. 

§3286.   (2428.)    Guardians  ad  litem  for  minors.     If  any  of  the  per- Acts  1859, 
sons  interested  as  heirs  be  minors,  or  of  unsound  mind,  guardians  $$2538, 4866, 

°  4855. 

ad  litem  shall  be  appointed  by  the  court,  or  the  probate  shall  not  be 
conclusive  as  to  them. 

Binding  on  infants  where  guardian  ad  litem  appointed  accepting  the  trust : 
13  Ga.  172. 

Though  guardian  ad  litem  did  not  formally  accept  appointment  until  after 
order  for  sale  granted,  cured  by  other  acts :  81  Ga.  370. 

§3287.   (2429.)  Examination  by  commission.    Witnesses  to  wills  may  Acts  1859, 
be  examined  by  commission,  in  the  same  cases,  and  under  the  same  $3282. 
circumstances,  as  other  witnesses  in  other  cases,  and   the  ordinary 
shall  have  power  to  issue  commissions   to  take  testimony,  and  to 
compel  the  attendance  of  witnesses  in  like  manner  with  the  superior 
court. 

Section  cited  and  construed :  45  Ga.  444. 

§3288.   (2430.)    Will  must  be  filed.     Every  person  having  possession  Act  1792 
of  a  will  must  file  the  same  with  the  ordinary  of  the  county  having  6  Ga.  37. 

.  .  $$3294, 3350. 

jurisdiction;  and  on  failure  to  do  so,  the  ordinary  may  issue  process 
as  for  contempt,  and  fine  and  imprison  the  person  thus  withholding 
the  paper,  until  the  same  shall  be  delivered. 

§3289.  (2431.)  Copy  of  a  will,  when  established.  If  a  will  be  lost $3349. 
or  destroyed  subsequent  to  the  death,  or  without  the  consent  of  the 
testator,  a  copy  of  the  same,  clearly  proved  to  be  such  by  the  sub- 
scribing witnesses  and  other  evidence,  may  be  admitted  to  probate 
and  record  in  lieu  of  the  original ;  but  in  every  such  case  the  pre- 
sumption is  of  revocation  by  the  testator,  and  that  presumption 
must  be  rebutted  by  proof. 

Copy  established  where  testator  induced  during  last  illness  to  destroy  will: 
13  Ga.  63.  Where  lost  copy  established,  probated  and  recorded:  14  Ga.  186. 
Act  of  1799  did  not  confer  on  superior  or  inferior  courts  power  to  establish 
copies  of  lost  wills:  21  Ga.  13;  55/601.  Proceedings  and  evidence  to  establish 
lost  will,  must  be  proven  as  in  probate  in  solemn  form:  39  Ga.  168.  Where 
trust  attempted  to  be  set  up  in  equity  as  to  property  under  a  suppressed  will : 
52  Ga.  153. 

Where  one  witness  refuses  to  testify  to  execution,  or  denies  it,  equity  will 
not  enjoin  administration,  to  give  propounder  chance  to  test  memory  or  per- 
jury of  witness:  70  Ga.  333. 

Copy  must  be  clearly  proved  by  all  the  subscribing  witnesses  and  other  evi- 
dence, as  in  solemn  form :  70  Ga.  333. 

Evidence  as  to  character  of  subscribing  witnesses  inadmissible  :  72  Ga.  203. 

Where  no  evidence  of  existence  of  will  after  testator's  death  or  of  its  loss 
or  destruction,  and  only  two  witnesses  examined,  insufficient:  72  Ga.  203. 

Other  evidence  means  such  as  satisfies  conscience  of  jury.  How  far  parol 
is  admissible  on  issue  of  revocavit  velnoyi:  72  Ga.  624;  96/1. 
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S5167-  §3290.    (2432.)    Original  will  to  remain  in  office..     The  original  will, 

when  proved  and  recorded,  shall  remain  on  file  in  the  office  of  the 
ordinary,  and  certified  copies  thereof  shall  be  evidence  in  any  cause 
and  in  any  court  in  this  State. 

Is  not  evidence  until  proved :  14  Ga.  186  ;  2/31.  As  to  the  will  as  evidence 
in  action  of  trover:  6  Ga.  448.  Where  will  no  evidence  of  claim  until  publi- 
cation :  25  Ga.  76.  When  admissible  as  an  ancient  paper  where  more  than  fifty 
years  old,  proven  and  recorded  :  12  Ga.  267.  Will  as  evidence  when  both  claim 
under  testator :  24  Ga.  519.  Certified  copy  under  seal  of  court  after  probate 
is  evidence :  25  Ga.  479.  Exemplified  copy  from  ordinary's  office  presumptive 
of  proper  probate :  57  Ga.  155. 

Tie?!'3318,  §3291.  (2433.)  Foreign  will  devising  personalty.  If  a  party  claims 
title  to  personalty  in  this  State,  under  a  will  of  a  non-resident,  exe- 
cuted and  admitted  to  probate  in  another  State,  a  copy  of  said  will, 
and  the  probate  thereof,  and  the  order  admitting  the  same  to  record, 
according  to  the  laws  of  such  other  State,  when  properly  certified 
under  the  laws  of  the  United  States,  shall  be  admitted  in  evidence 
in  place  of  the  original. 

Exemplified  copy  of  testamentary  paper  from  another  State  under  Act  of 
Congress,  evidence  of  title  here:  31  Ga.  593.  Section  cited  and  construed:  62 
Ga.  637. 

Actsi855-6,      §3292.   (2434.)    Who  offers  will  for  probate .     The  right  to  offer  a 
1^9' p-34-  will  for  probate  belongs  to  the  executor,  if  one  be  named.     If  the 

loDD,p.OD.  x  ° 

$3305.  executor  be  dead,  non-resident,  or  refuses  to  act,  or  none  be  named, 
any  person  interested  may  offer  the  will  for  probate. 

Any  other  than  executor  must  show  that  he  has  some  interest  under  the 
will:  14  Ga.  362.  Executor  and  propounder  of  will  represents  legatees  where 
caveat  to  the  will :  30  Ga.  191.  The  executor  only  who  has  propounded  the 
will  could  object  to  letters  of  administration  to  another :  27  Ga.  73,  74.  Ab- 
sence or  removal  from  State  of  executor  after  probate  of  will  does  not 
abate  his  letters  testamentary :  12  Ga.  604.  Same  law  as  to  administrator  re- 
moving from  the  State :  28  Ga.  387. 

Acts^see,        §3293.    (2434.)  Foreign  executor  of  resident  testator.     A  citizen  of 
43287,3306,  the  United  States  may  be  nominated  and  act  as  executor  or  coexecu- 

3308,  3304.  " 

tor  of  the   will   of  a.  deceased  citizen  of  Georgia,  when  such  execu- 
tor has  the  interest  in  the  estate  of  the  deceased,  and  will  give  the 
bond  and  comply  with   the  requirements   specified  in  this  Code  in 
cases  of  non-resident  administrators. 
Actiso?,^       §3294.   (2435.)    When  it  must  be  offered.     The  executor  must  offer 
Act  1810,     the  will  for  probate  as  soon  as  practicable  after  the  death  of  the 
Act^i85»,    testator,  and  must  qualify,   unless   restrained  by  the  will,  within 
$$3288,3350.  twelve  months  after  the  same  is  admitted  to  record.     If  he  fails  to 
offer  it  for  probate  for  an  unreasonable  time,  or  is  not  qualified 
within  the  time  specified,  he  shall  be  deemed  to  have  renounced  his 
right  as  executor.     If,  however,  there  are  several  executors,  and  one 
qualifies  in  the  time  specified,  and  afterward  dies,  or  is  removed, 
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another  may  then  qualify  within  twelve  months  from  the  decease  of 
his  coexecutor,  and  be  entitled  to  all  the  rights  of  an  originally 
qualified  executor. 

Last  qualified  executor  entitled  to  unadministered  trust  estate,  and  not 
administrator  of  deceased  executor :  1  Ga.  322.  Second  executor  liable  for 
fee  of  attorney  employed  by  first  executor  who  is  dead :  31  Ga.  195. 

§3295.  (2486.)  Renunciation  final.  An  executor  who  has,  either 
formally  or  by  operation  of  law,  voluntarily  renounced  his  trust, 
cannot  afterward  relieve  himself  from  the  effect  of  such  renuncia- 
tion. 

As  to  renunciation  by  executor  and  acceptance  by  ordinary,  that  it  is  dif- 
ferent from  motion  to  set  aside  a  probate:  23  Ga.  521-527.  Presumed  ordi- 
nary did  his  duty  as  to  acceptance  of  renunciation  of  executor  after  assets 
protected  :  45  Ga.  414. 

§3296.  (2487.)  Admission  of  executor,  etc.  On  the  investigation  of  $5189- 
an  issue  of  devisavit  vel  non,  the  admission  of  an  executor  before 
qualification,  or  of  a  legatee  (unless  the  sole  legatee),  shall  not  be 
admissible  in  evidence  to  impeach  the  will,  except  the  admission  be 
in  reference  to  the  conduct  or  acts  of  the  executor  or  legatee  him- 
self, as  to  some  matter  relevant  to  the  issue. 

As  to  admissions  of  the  declarations  of  the  executor  who  was  a  legatee  and 
propounder  of  the  will :  12  Ga.  73-75 ;  46/523.  Not  the  admissions  of  admin- 
istrator made  before  appointed  such :  13  Ga.  253.  Executrix's  admissions 
who  was  legatee  admitted  on  trial  of  caveat:  14  Ga.  286 ;  32/325.  Administra- 
tors and  executors  plaintiffs  bound  by  their  declarations  relating  to  suit:  18 
Ga.  687.  Admissions  by  administrator  to  charge  assets  of  intestate  in  his 
hands:  31  Ga.  688.  Section  cited,  and  admissions  of  executor  allowed  on  an 
issue  of  devisavit  vel  non:  46  Ga.  514-523.  Where  evidence  of  executor  in  issue 
of  will  or  no  will:  29  Ga.  563.  Admissions  of  executor  before  qualification 
admissible  to  impeach  will  on  issue  of  devisavit  vel  non:  51  Ga.  25.  Admis- 
sions of  executor  only  competent  as  to  his  own  acts  after  he  is  clothed  with 
the  trust :  53  Ga.  283. 

Admission  of  heirs  not  binding  on  administrator  de  bonis  non:  70  Ga.  350. 

General  Note.  Notes  from  Code  of  1882 : 

Act  of  1755,  requiring  will  to  be  recorded  in  six  months  from  death  of  tes- 
tator, not  in  force  in  this  State :  6  Ga.  37. 

Burden  of  proof  on  the  caveator,  being  next  of  kin  and  entitled  to  the  dis- 
tribution of  the  estate  if  the  will  fails:  14  Ga.  597.  On  the  propounder :  6 
Ga.  324 ;  60/194. 

Blind  neai-ly,  sufficient  if  will  is  read  to  one  such,  and  need  not  be  in  the 
presence  of  witnesses :  28  Ga.  382. 

Caveat  on  appeal  from  ordinary,  what  constitutes  pleadings:  26  Ga.  690; 
16/95. 

Compromise,  terms  of  proposition  to,  and  answer,  admissible  in  evidence  in 
will  case :  27  Ga.  593. 

Contracts  between  the  parties,  courts  of  ordinary  will  not  decide  upon,  but 
upon  the  factum  of  the  will  only:  14  Ga,  362. 

Declarations  of  testator  before  and  after  execution  of  will,  competent  evi- 
dence for  what  purpose :  34  Ga.  458. 
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Devisavit  vel  nori,  in  issue  of,  propounder  is  plaintiff:'  35  Ga.  102.  Ultimate 
question  for  the  jury  in  trial  of  issue  of,  is  whether  instrument  propounded  is 
or  is  not  last  will  and  testament  of  deceased :  59  Ga.  472 ;  60/194. 

Estoppel,  judgment  admitting  will  to  probate  in  common  form  does  not 
estop  executor  from  moving  to  have  probate  set  aside  :  23  Ga.  521.  May  make 
the  motion  without  surrender  of  legacy  :  23  Ga.  521. 

Execution  of  will  may  be  proved  by  a  witness :  17  Ga.  406-412. 

Executor,  renunciation  by:  45  Ga.  414.  Will  written  by,  what  proof  to  es- 
tablish :  26  Ga.  690. 

Heirs,  propounder  joining  issue  with  caveators,  prima  facie  evidence  that 
they  were :  26  Ga.  625. 

Influence,  undue,  over  testator,  question  of:  18  Ga.  294.  On  testator  by 
executor:  46  Ga.  514.     To  invalidate,  what  must  amount  to:  59  Ga.  472. 

Lawful  or  unlawful,  a  will  is,  according  to  acts  and  intention  of  testator,  and 
not  to  purpose  or  intention  of  legatee :  26  Ga.  690. 

Laws  of  Georgia,  will  disposing  of  property  under,  admitted  to  probate :  24 
Ga.  640. 

Limitations,  probate  of  will  in  common  form  for  seven  years,  conclusive 
upon  all  parties,  except  minor  heirs  at  law:  46  Ga.  362. 

Married  woman,  will  by,  while  a  feme  covert:  8  Ga.  341.  Reserving  to  her- 
self in  marriage  settlement  power  to  dispose  of  her  property  by  will :  19  Ga. 
602.  Where  power  is  given  by  deed,  ordinary  will  grant  probate  of  will  with- 
out consent  of  husband :  25  Ga.  480. 

Non-resident,  will  of:  62  Ga.  627. 

Notice,  record  of  probate  of  will  is,  to  mortgagees:  45  Ga.  631. 

Nuncupative  will,  legatee  propounding:  36  Ga.  568. 

Ordinary  restricted  to  factum  of  execution  of  will:  21  Ga.  45. 

Parties,  if  one  of  several  caveators  dies  pending  suit,  propounder  may  pro- 
ceed without  making  representatives  of  deceased  a  party :  35  Ga.  102.  The 
nominated  executor  and  propounder  of  a  will  is  a  legal  party  in  behalf  of  leg- 
atees to  conduct  litigation  involved  in  caveat  to  will,  etc. :  30  Ga.  191. 

Presumption,  when  exemplification  of  record  shows  no  formal  judgment, 
is  that  will  was  admitted  to  record  by  court  of  ordinary:  19  Ga.  167. 

Revocation  of  deed  by  testator  to  property  bequeathed  revokes  will,  and  it 
may  be  pleaded  in  bar  to  probate :  28  Ga.  533. 

Second  will,  when  pleaded  as  revocation  of  first,  court  may  hear  proof 
touching  execution  of  second :  23  Ga.  332. 

Slavery,  no  sufficient  ground  of  caveat  to  a  will  made  before  emancipation, 
that  it  makes  a  bequest  of  slaves:  36  Ga.  71. 

Will  may  be  established  in  part  and  rejected  in  part,  good  as  to  some  par- 
ties and  void  as  to  others:  21  Ga.  552;  34/459.     Admitting  void,  to  probate  is 
a  nullity  and  may  be  set  aside  on  motion  at  any  time :  18  Ga.  471. 
Notes  from  decisions  since  Code  of  1882  : 

Claimants  under  will  could  not  maintain  bill  without  showing  probate. 
Will  bearing  no  entry  of  probate  or  record,  inadmissible:  78  Ga.  688. 

Costs  not  entei*ed  against  legatees  of  will  who  aided  propounder  in  unsuc- 
cessful attempt  to  set  up  will.  As  to  whether  costs  of  unsuccessful  effort  to 
set  up  will  should  fall  on  estate :  68  Ga.  829  ;  see  also  22  Ga.  302. 

Juror,  related  by  affinity  within  fourth  degree  to  one  interested  in  result  of 
effort  to  propound  will,  incompetent.  But  new  trial  refused  where  he  found 
against  relative  :  72  Ga.  80. 

Notice,  record  of  will  is  notice  to  one  holding  under  legatee,  of  charge  im- 
posed on  land  :  75  Ga.  819. 
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Onus  on  propounder  of  will,  but  shifted  to  caveator  when  testamentary 
capacity  and  voluntary  execution  shown :  74  Ga.  318,  distinguishing  52  Ga. 
169  ;  see  also  59  Ga.  472. 

Void  bequests  to  charities  do  not  prevent  probate  of  will  where  there  are 
other  legal  bequests  :  76  Ga.  385. 


ARTICLE  3. 

PROBATE    OF    FOREIGN    WTLLB. 

§3297.   (2435a.)   Probate  of  foreign  wills .     The  courts  of  ordinary -^^J;878"9' 
have  jurisdiction  to  take  the  probate  of,  and  admit  to  record,  the*3291- 
last  wills  and  testaments  of  persons  who  die  in  other    States,  leav- 
ing any  real  or  other  estate  situated  in   this   State,  which  estate  is 
devised,  bequeathed  or  otherwise  disposed  of  under  the  provisions 
of  such  foreign  wills. 

Cited :  76  Ga.  391. 

§3298.    What  to  be  held  foreign  wills.     All  wills  conveying  property  Actf02894' 
in  this  State,  and  executed  by  persons  residing  out  of  this  State, 
shall  be  held  and  treated  as  foreign  wills. 

§3299.    What  requisite  if  land  devised.     If  any  real  estate  in  this  Actf02894, 
State  is  devised  or  bequeathed  by  the  terms  of  any  foreign  will,  such$3349- 
foreign  will  may  be  admitted  to  probate  in  any  county  in  this  State 
in  which  such  property  is  situated,  provided  such  foreign  will  is  in 
writing,  attested  and  executed  according  to  the  laws  of  this  State. 

§3300.  Evidence.  Such  foreign  will  may  be  admitted  to  probate 
in  common  or  solemn  form,  by  testimony  in  open  court,  or  by  inter- 
rogatories, in  the  same  manner  and  upon  like  proof  as  in  cases  of 
domestic  wills,  and  shall  be  subject  to  the  same  defenses  and  ob- 
jections. 

§3301.  Where  will  probated  in  State  where  testator  resided.  If  said ^'j^894' 
foreign  will  has  been  admitted  to  probate  in  common  or  solemn 
form  in  the  State  in  the  United  States  of  which  the  testator  was  a 
resident  at  the  time  of  his  death,  it  may  be  admitted  to  probate  in 
like  common  or  solemn  form  in  this  State,  upon  production  of  an 
exemplification  of  the  probate  proceedings,  certified  according  to 
the  provisions  of  the  Act  of  Congress,  and  may  be  attacked  or  re- 
sisted on  the  same  grounds  as  other  judicial  proceedings  from  a 
State  of  the  United  States. 

§3302.  Where  probate  has  been  had  in  foreign  country.  If  such  f  or- A°t^894> 
eign  will  has  been  probated  in  solemn  form  before  the  proper  court 
of  record  in  any  foreign  country  without  the  United  States,  of  which 
the  testator  was  a  citizen  or  resident  at  the  time  of  his  death,  a  cer- 
tified copy  of  such  will  and  an  authenticated  copy  of  the  proceed- 
ings, under  the  seal  of  the  court,  shall   be  prima  facie  evidence  of 
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the  due  execution  thereof,  and  shall  be  admitted  to  probate  in  this 
State,  but  may  be  objected  to  by  caveat  or  rebutted  by  proof,  as  in 
case  of  a  will  offered  for  original  probate. 
'Ap3tio2894,  §3303.  Probate,  of  foreign  will  bequeathing  personalty.  Where  any 
foreign  will  bequeathing  personal  property  in  this  State  is  in  writ- 
ing executed  and  attested  according  to  the  law  of  the  country  or 
State  of  which  the  testator  was  a  resident  at  the  time  of  his  death, 
such  foreign  will  of  personal  property  may  be  probated  in  like  com- 
mon or  solemn  form  in  this  State,  by  producing  an  exemplified  or 
certified  copy  as  provided  in  cases  of  foreign  wills  devising  real  es- 
tate, or  the  same  may  be  proved  by  testimony,  as  in  cases  of  domes- 
tic wills. 
^ioij894'  §3304.  If  executor  citizen  of  this  State.  If  the  executor  named  in 
$$3293, 3308.  any  foreign  w{\i  [3  a  citizen  of  this  State,  he  shall  offer  the  same 
for  probate,  as  in  cases  of  domestic  wills,  and  letters  testamentary 
shall  issue  accordingly. 
Acti03894'  §3305.  When  resident  executor  refuses  to  probate .  If  the  resident  ex- 
$$3293, 3309.  ecut,0r  ref uge  {0  offer  any  foreign  will  to  probate,  or  if  the  executor 
nominated  in  said  foreign  will  is  not  a  citizen  of  this  State,  the 
foreign  will  may  be  probated,  at  the  instance  of  any  heir,  legatee, 
distributee,  devisee,  or  creditor  of  said  testator,  and  letters  testa- 
mentary shall  issue  to  an  administrator  with  the  will  annexed,  such 
administrator  to  be  a  citizen  of  this  State,  and  to  be  selected  ac- 
cording to  the  rules  laid  down  in  the  Code  for  selecting  adminis- 
trators. 
$$3293,3308,  §3306.  No  foreign  executor  to  act  after  January  1st,  1895 .  In  all  cases 
after  January  1st,  1895,  until  such  foreign  wills  have  been  probated 
as  herein  required,  no  property  in  this  State  belonging  to  such  tes- 
tator shall  be  managed  or  controlled  by  the  executor  therein  named, 
or  any  administrator  with  the  will  annexed,  appointed  elsewhere. 
Nothing  in  this  section  shall  impair  the  right  of  foreign  executors 
and  administrators  to  sue  in  the  courts  of  this  State,  nor  shall  it 
impair  their  right  to  draw  dividends,  check  out  funds,  or  transfer 
stock,  as  now  provided  by  law. 


ARTICLE  4. 

OF    THE    EXECUTOR. 

$$8860,4220.  §3307.  (2438.)  Executor's  power  before  probate.  So  soon  as  the  pro- 
bate of  the  will  is  made  in  common  form,  in  vacation,  and  before  it 
is  admitted  to  record,  and  before  qualification,  the  executor  named 
therein  may  exercise  all  the  powers  of  a  temporary  administrator  as 
to  the  collecting  and  preserving  the  estate;  but  if  a  caveat  is  filed  to 
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the  record  of  the  will,  pending  the  investigation  of  such  caveat,  even 
though  the  executor  may  have  been  qualified  on  proof  in  common 
form,  the  ordinary,  in  his  discretion,  may  require  of  him  a  bond  as 
temporary  administrator  on  such  estate. 

Executor  may  sue  before  probate  of  the  will,  and  when  statute  of  limitations 
runs  against  estate :  6  Ga.  310-316.  Where  executor  not  estopped  by  failing 
to  resist  the  homestead  pending  probate  and  qualification :  55  Ga.  340. 

Sections  3307  and  3359  do  not  confer  on  executors  any  special  powers :  88  Ga. 
616. 

Probate  in  common  form  authorized  application  for  leave  to  sell  land  to  pay 
debts.  94  Ga.  479. 

§3308.  (2439.)  Appointment,  how  made.  No  formal  words  are  nee-  ^lloo3^!!?6* 
essary  to  the  appointment  of  an  executor.  Any  expression  of  confi-  3865- 
dence  by  the  testator,  and  a  desire  that  such  an  one  shall  carry  into 
effect  his  wishes,  will  amount  to  an  appointment  as  executor.  Citi- 
zens of  this  State  only  are  eligible  to  be  executors,  except  as  provided 
for  in  section  3293.  An  infant  may  be  appointed,  but  cannot  qual- 
ify until  of  age,  unless  expressly  directed  by  the  testator. 

But  non-residence  or  absence  of  executor  from  the  State  after  probate  does 
not  disqualify  or  revoke  his  letters:  12  Ga.  604-607. 

§3309.  (2440.)  Administrator,  etc.  If  no  executor  is  appointed,  or  $ffjjf ' 3367, 
can  or  will  serve,  administration,  with  the  will  annexed,  shall  be 
granted  by  the  ordinary  under  the  same  rules  as  shall  be  prescribed 
for  the  granting  of  administration  generally;  and  such  administrator, 
when  so  appointed,  shall  have  the  powers  of  the  executor,  except 
such  as  manifestly  arise  from  personal  trust  and  confidence  placed 
in  the  executor  named. 

Birth  of  posthumous  child  revokes  letters  of  administration  cum  testamento 
annexo:  70  Ga.  764. 

Unless  power  manifestly  confided  to  executor  as  personal  trust,  administra- 
tor with  will  annexed  may  exercise  it :  82  Ga.  177. 

§3310.  (2441.)  Executor  de  son  tort.  If  any  person,  without  au-  AQt^b64i04 
thority  of  law,  wrongfully  intermeddles  with,  or  converts  to  his  own  ^}19 109 
use,  the  personalty  of  a  deceased  individual,  whose  estate  has  no 
legal  representative,  he  shall  be  held  and  deemed  an  executor  in  his 
own  wrong,  and  as  such  shall  be  liable  to  the  creditors  and  heirs  or 
legatees  of  such  estate,  for  double  the  value  of  the  property  so  pos- 
sessed or  converted  by  him;  nor  shall  such  executor  be  allowed  to 
set  off  any  debt  due  to  him  by  the  deceased,  or  voluntarily  paid  by 
him  out  of  the  assets.  If  such  executor  dies,  his  legal  representa- 
tives shall  be  liable  in  the  same  manner,  and  to  the  same  extent,  as 
if  he  was  still  living. 

Creditors  might  have  sued  donee  as  executor  de  son  tort:  2  Ga.  304;  24/209. 
Principal  cannot  show  that  executor  of  surety  who  has  paid  off  fi.  fa.  was  ex- 
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ecutor  de  son  tort:  4Ga.  521.  If  one  sells  goods  of  deceased  without  authority, 
he  may  become  executor  de  son  tort,  but  not  purchaser ;  when  heir  acting  for 
others,  not:  12  Ga.  588.  Where  no  executor  de  son  tort  by  a  second  lease: 
45  Ga.  546.  Where  heirs  consent  to  acts  of  agent,  and  to  distribution  without 
administration  if  beneficial  to  them,  would  be  sanctioned :  13  Ga.  478.  Statute 
of  limitations,  as  to:  18  Ga.  573.  Fraudulent  transfer  of  property,  no  need  of 
resort  to  equity  ;  creditors  can  assert  rights :  19  Ga.  290-292.  Where  wife  exec- 
utor in  her  own  wrongs,  as  to  creditors :  20  Ga.  452.  Protected  in  paying  debts 
of  intestate  in  due  order:  25  Ga.  537 ;  20/473.  Suit  pending  against  defendant 
on  his  death,  not  continued  against  executor  de  son  tort:  27  Ga.  563.  Where 
division  of  heirs  was  good,  although  such  division  was  that  of  executors  de  son 
tort:  29  Ga.  585.  But  if  the  heirs  convert  the  effects  to  own  use,  are  executors 
de  son  tort  as  to  creditors,  and  to  year's  support  furnished  widow:  38  Ga.  264. 
De  son  tort  dropped  in  judgment  does  not  avoid  it:  30  Ga.  557.  An  executor 
de  son  tort  removing  assets  from  State,  liable  to  attachment:  36  Ga.  597.  How 
far  administrator  of  executor  de  son  tort  chargeable  with  his  liabilities :  48  Ga. 
154.  When  heirs  at  law  cannot  maintain  bill  against  defendant  as  executor 
de  son  tort,  aliter  as  to  creditors:  56  Ga.  39,  37.  Administratrix  can  recover  in 
trover  personal  property  delivered  to  creditor  by  her  before  set  apart  as  year's 
support :   57  Ga.  425. 

Executor  de  son  tort  defined :   67  Ga.  53. 

That  trustee  indebted  to  cestui  que  trust  at  her  death,  not  make  him  execu- 
tor de  son  tort:   67  Ga.  53. 

Cannot  set  off,  against  action  by  distributee,  debts  of  estate  voluntarily  paid 
by  him  ;  can  set  off  year's  support,  when.  Father  of  widow,  acting  at  her  re- 
quest, executor  de  son  tort :  66  Ga.  477. 

Debt  of  deceased  husband  may  be  set  off  against  personal  claim  of  executrix 
de  son  tort :  71  Ga.  784. 

One  filing  will,  etc.,  becomes  executor  de  son  tort,  though  no  letters  issued 
thereunder :  77  Ga.  114. 

Principle  of  liability  extended,  in  favor  of  sureties:  77  Ga.  127. 

Heirs  taking  possession  and  selling  lands  of  decedent,  not  executors  de  son 
tort;  but  lands  still  subject  to  administration  for  payment  of  debts.  Son  not 
executor  de  son  tort  for  purchasing  land  from  mother  to  defraud  creditors,  and 
selling  same  after  her  death :  80  Ga.  260. 

Both  before  and  after  assignor's  death  assignee  administering  in  good  faith 
under  assignment  void  for  want  of  proper  affidavit,  not  executor  de  son  tort : 
81  Ga.  319. 
$3395.  §3311.   (2442.)    Oath   of  executor.     Every  executor   and   adminis- 

trator with  the  will  annexed,  upon  qualification,  shall  take  and 
subscribe  the  following  oath:  "I  do  solemnly  swear  that  this  writing 
contains  the  true  last  will  of  the  within-named  A.  B.,  deceased,  so 
far  as  I  know  or  believe,  and  that  I  will  well  and  truly  execute  the 
same  in  accordance  with  the  laws  of  the  State.  So  help  me  God." 
Acibb8938i  §3312.  (2444.)  Marriage  of  an  executrix  de  son  tort.  The  marriage 
$$3368,8:564.  0f  an  executrix  in  her  own  wrong  does  not  affect  her  liability. 

For  notes  on  old  law  as  to  abatement  of  letters  where  executrix  marries,  see 
general  note  hereafter,  catchword  "Executrix."     See  also  section  3368. 

A(jobb6302  §3313.  (2445.)  Interest  of  executor.  The  executor  shall  take  no 
^obblm  beneficial  interest  under  any  will  (except  his  commission),  unless 
$$3808, 8364.  the  same  be  expressly  given  to  him  by  will;  but,  in  every  case,  the 


603  SEVENTH  TITLE.— CHAPTER  2,  ARTICLE  4.      §§3314-3316 

Of  the  executor. 

executor  or  administrator  with  the  will  annexed  shall  be  entitled 
to  possess  and  administer  the  entire  estate,  although  any  part  thereof 
be  undevised,  holding  the  residuum,  after  payments  of  debts  and  leg- 
acies, for  distribution  according  to  the  laws  of  this  State. 

A  legacy  to  executor  for  compensation  and  something  more :  14  Ga.  370.  A 
money  legacy  in  addition  to  commissions  to  executor  is  a  general  legacy,  and 
liable  to  abatement :  38  Ga.  320.  Presumption  where  person  moves  testator  to 
make  him  executor  and  legatee :  17  Ga.  364.  Will  written  by  executor  a  prin- 
cipal legatee,  not  established  without  knowledge  of  contents  and  proof  of  in- 
structions by  testator:  12  Ga.  69;  26/690.  Lands  and  notes  not  disposed  of, 
distributed  as  intestate  estate  without  administration :  25  Ga.  556.  The  exec- 
utor qualifying  should  administer  on  entire  estate,  and  hold  undivided  part  for 
distribution  according  to  law  of  State :  27  Ga.  75.  A  purchase  by  executor  at 
own  sale,  voidable:  39  Ga.  381.  Changed  by  this  section:  9  Ga.  461.  Stating 
doctrine  as  to  executor  on  whole  estate  and  part  not  disposed  of:  29  Ga.  566. 

Executor  having  notice  of  an  outstanding  debt  against  testator,  cannot  ad- 
minister to  himself  any  realty  so  as  to  defeat  subsequent  judgment  de  bonis  tes- 
tatoris:  79  Ga.  143. 

§3314.  (2446.)  Compensatory  bequests  to  executors.  Testators  mak-  Acts  1869, 
ing  wills  in  this  State  shall  have  the  power  of  giving  and  bequeath- 
ing to  the  persons  nominated  as  executors  in  their  wills  such  property 
or  money  as  compensation  for  the  services  to  be  rendered  by  such 
executors  in  the  execution  of  the  trust  reposed  in  them,  as  the  testa- 
tors may  desire,  and  all  such  gifts  and  bequests  shall  take  precedence 
of  any  other  special  gift  or  bequest  made  by  said  testator  :  Provided, 
such  gifts  or  bequests  to  executors  shall  not  interfere  with  the  rights 
of  creditors  of  such  testators. 

83315.   (2447.)  Bond  of  executor.     An  executor  is  not  required  toActrrei, 

.        ,         ,  , .  „        •         i  t  -,  •  •  Cobb'  309- 

give  bond  on  qualification,  but  the  ordinary,  on  his  own  motion,  or $$3396, 3401. 

upon  the  representation  of  any  person  in  interest,  that  an  executor 

is  mismanaging  the  estate,  or  is  about  to  remove  it  without  the  State, 

may  require  such  executor  to  show  cause  why  he  should  not  give  bond 

and  security  for  the  faithful  execution  of  his  trust,  and  on  failure  to 

give  bond  when  and  as  required,  the  ordinary  may  revoke  his  letters 

and  appoint  another  representative  for  the  estate.     The   executor 

who  has  given  bond  shall  stand  on  the  same  footing  and  be  liable  to 

all  the  rules  and  regulations  hereinafter  prescribed  in  reference  to 

the  bonds  and  sureties  of  administrators. 

Chancery  concurrent  with  the  ordinary  in  requiring  security  of  executor : 
23  Ga.  31.  What  not  such  insolvency  of  executor  or  mismanagement  of  the 
estate  as  requires  bond  :  38  Ga.  269-282. 

Executor  proceeded  against  under  this  section,  appeal  from  decision  of  or- 
dinary operates  as  supersedeas  without  bond :  85  Ga.  413. 

§3316.   (2448.)   Powers,  duties,  and  liabilities.     All  the  provisions  of  Acts  1865-6, 

.  .  pp.  29  30. 

this  Code  with  reference  to  administrators  of  estates,  prescribing  the $$3484, kei. 

Acts  I860 

commissions  allowed  to  them,  their  duties,  powers,  and  liabilities,  p.  33. 
the  mode  of  effecting  sales,  of  making  and  receiving  titles  to  prop- 
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erty  sold  or  purchased  by  their  intestates,  of  investing  the  funds,  of 
obtaining  letters  of  dismission,  of  resigning  their  trusts,  of  removing 
proceedings  to  the  county  of  their  residence,  of  compelling  settle- 
ments before  the  ordinary,  of  returns  by  representatives  of  deceased 
administrators,  and  in  all  other  matters  in  their  nature  applicable 
to  executors,  shall  be  held  and  taken  to  apply  to  and  include  execu- 
tors, to  the  same  extent  as  if  they  were  named  therein. 

Sale  by,  must  be  at  public  outcry,  except  annual  crops  to  be  carried  to  mar- 
ket and  sold:  40  Ga.  363,  364.  Can  bind  estate  by  note  signed  as  executor:  56 
Ga.  390.  Liability  in  trover  of  administrator  who  converted  property  of  an- 
other since  death  of  intestate :  57  Ga.  149.  Duty  of,  as  to  money  to  widow  and 
remainder  to  heirs,  to  invest  principal  and  pay  over  interest:  53  Ga.  611. 
When  notes  pledged  by  executor  for  advances  in  good  faith  cannot  be  recov- 
ered by  the  other  executor:  52  Ga.  487.  Where  sale  at  full  price  to  executor 
by  legatee  not  set  aside  after  acquiescence :  55  Ga.  420.  Section  cited :  63  Ga. 
370. 

Cannot  bind  estate  by  note  for  money  borrowed  for  its  benefit,  will  provid- 
ing for  keeping  estate  together,  etc.,  for  wife :  65  Ga.  279. 

Executor  did  not  have  power  of  sale  by  the  will  here :  70  Ga.  806. 

Sale  by  insolvent  executrix  within  twelve  months  exemption,  improperly 
enjoined  here :  72  Ga.  162. 

What  necessary  to  affect  purchaser  by  fraudulent  exercise  of  power  of  sale 
by  executor :  93  Ga.  329. 

Will  giving  executor  power  of  sale  to  pay  debts,  purchaser  got  title  under 
executor's  deed  here :  93  Ga.  329. 

Executor  cannot  ordinarily  sell  land  held  adversely  by  another ;  deed  to 
legatee  in  settlement,  made  under  power  in  will,  good :  95  Ga.  715. 

^|10,5037?'  §3317.  (2449.)  When  more  than  one  executor.  If  several  executors 
3321,3401.  are  name(j  in  the  will,  one  or  more  qualifying  shall  be  entitled  to 
{ltM,.QC>"-§  (  execute  all  the  trusts  confided  to  all,  unless  specially  prohibited  by 
the  will;  if  more  than  one  qualifies,  each  is  authorized  to  discharge 
the  usual  functions  of  an  executor,  but  all  must  join  in  executing 
special  trusts.  Each  executor  is  responsible  for  his  own  acts  only, 
unless  by  his  own  act  or  gross  negligence  he  has  enabled  or  permit- 
ted his  coexecutor  to  waste  the  estate. 

Coexecutors  are  as  one  frequently,  but  not  liable  generally  for  devastavit  of 
other:  1  Ga.  36.  When  are:  8  Ga.  388.  Where  one  pays  decree  for  waste 
against  both:  4  Ga.  543.  When  coadministrator  not  a  necessary  party :  11  Ga. 
658.  One  executor  not  liable  for  assets  in  hands  of  coexecutor  nor  for  his  laches : 
19  Ga.  136.  Death  pending  suit  for  devastavit  of  joint  administrator  suggested 
and  suit  against  survivor:  24  Ga.  137.  Coexecutor  proper  party  to  litigate 
claim  of  the  other  for  compensation :  26  Ga.  347.  Service  on  part  of  joint  ex- 
ecutors, return  of  not  to  be  found  as  to  others,  sufficient:  26  Ga.  553.  Non- 
joinder of  coadministrator  by  sworn  plea,  in  abatement:  27  Ga.  113.  Acts  of 
one  are  acts  of  all  the  executors  over  assets  of  estate :  28  Ga.  568.  Where  ex- 
ecutor employing  attorney  dies,  the  other  one  sued  for  the  fee:  31  Ga.  195. 
When  one  executor  not  liable  for  waste  of  another:  31  Ga.  564.  Sale  by  one 
administrator  to  the  other,  ratified  by  twenty-four  years  acquiescence:  33 
Ga.  163.  No  one  executor  should  appropriate  the  assets  to  exclusion  of  the 
others:  32  Ga.  31.     Bill  by  one  executor  against  the  other  to  make  him  bring 
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in  money  from  sale  of  testator's  property :  32  Ga.  145.  What  not  such  insol- 
vency or  mismanagement  of  estate  as  to  require  bond  of  executors :  38  Ga. 
269-283. 

If  one  executor,  intentionally  or  otherwise,  contribute  to  coexecutor's  de- 
vastavit, he  is  responsible :  67  Ga.  228  ;  see  also  8  Ga.  393. 

Bill  alleging  good  faith  in  supposed  discharge  and  praying  contribution  from 
coexecutor  who  was  guilty  of  most  of  the  maladministration,  has  equity  in  it: 
72  Ga.  30. 

Decree  against  executors  for  devastavit  consistent  with  another  decree 
against  other  parties  for  aiding  in  devastavit:  72  Ga.  79. 

When  only  one  of  executors  qualified,  etc.,  he  could  exercise  power  of  sale 
given  by  will  to  executors :  93  Ga.  329. 

§3318.  (2450.)  Foreign  executor.  Executors  qualified  according  to  $|g24,g|306, 
the  law  of  their  domicile,  upon  wills  properly  admitted  to  probate  in 
another  State,  upon  filing  with  the  court  a  certified  copy  of  such 
proceedings,  shall  be  entitled  to  use  all  the  processes  and  remedies 
prescribed  by  the  laws  of  this  State,  in  the  same  manner  as  if  qual- 
ified under  the  laws  of  this  State;  if  not  filed  before  suit  brought, 
the  court  may  allow  such  certified  copy  to  be  filed  afterward  on  such 
terms  as  it  may  prescribe. 

Exemplification  of  probate  of  will  authorizing  executor  to  sue  in  this  State : 
44  Ga.  38.  Foreign  executors  coming  in  this  State  can  be  sued  by  creditors  or 
called  to  account  by  legatees :  56  Ga.  326.  Section  cited  and  construed :  62 
Ga.  637. 

Foreign  executor  may  sue  in  Georgia  like  other  litigants,  upon  complying 
with  conditions  imposed  :  68  Ga.  464. 

To  suit  by  foreign  executor,  defendant  could  plead  set-off  as  if  action  insti- 
tuted under  letters  in  this  State :  76  Ga.  618. 

Though  there  be  domestic  administrator,  foreign  administrator  duly  qual- 
ified at  testator's  domicile  may  sue  here  for  cause  accruing  to  him  as  adminis- 
trator :  78  Ga.  654. 

General  Note. — Assets  in  hands  of  executors  first  liable  for  payment  of 
legacies :  8  Ga.  43 ;  6/93. 

Account,  bill  for,  by  distributees  against  representatives  of  deceased  admin- 
istrator, barred :  7  Ga.  573. 

Caveat,  executors  litigate  for  legatees  where  caveat  to  will:  30  Ga.  191. 

Commissions,  how  far  executor  of  executor  entitled  to:  25  Ga.  414. 

De  son  tort,  in  action  against  executor  of  executor  de  son  tort,  when  no 
amendment  allowed  :  51  Ga.  618. 

Devastavit,  where  there  was  no  devastavit  committed :  51  Ga.  341.  Where 
purchaser  liable  with  executor  for  devastavit:    19  Ga.  94-130. 

Estoppel,  when  does  not  exist  against  claiming  land  under  deed  as  against 
will :  46  Ga.  482. 

Executrix,  non- joinder  of  feme  sole  executrix  whose  letters  abated  by  mar- 
riage (prior  to  Acts  of  1882-3) :  27  Ga.  113.  Administratrix,  whose  letters  had 
abated  by  marriage,  could  not  sell  property  and  pay  debts,  although  acts  ap- 
proved by  ordinary  :  66  Ga.  480.  Executrix  marrying,  ordinary  letters  of  ad- 
ministration to  husband  void ;  his  acts  here  valid  as  in  right  of  his  wife :  75 
Ga.  560. 

Foreign  executors  and  their  sureties  coming  in  this  State  can  be  made  re- 
sponsible to  creditors  and  legatees :  56  Ga.  326. 
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Interest,  when  executor  not  liable  for,  on  money  inbank:  21  Ga.  517. 
Legacy,  suit  against  executor  of  an  executor  for  a  legacy :  27  Ga.  325. 
Money,  executor  applying  his  own  to  expenses  should  be  credited  to  its 
value  with  interest :  57  Ga.  568. 

Minor  children,  when  executor  as  such  not  entitled  to  custody  of:  34  Ga. 
253. 

Non-residence  or  absence  of  executor  after  probate  does  not  affect  his  let- 
ters testamentary  :  12  Ga.  604. 

Purchase  by  executor  at  sale  under  execution  against  testator  by  legatees 
in  reasonable  time :  12  Ga.  594. 

Probate,  when  executrix  not  estopped  from  moving  to  set  aside  the  probate 
of  will  probated  in  common  form :  23  Ga.  521. 

Plea,  when  of  plene  administravit  could  not  be  set  up  by :  55  Ga.  444. 

Party,  representative  of  executor  made  a  party  to  a  suit  that  was  pending 
against  executor  for  a  devastavit :  30  Ga.  934. 

Presumption  is  that  executor  has  faithfully  administered  his  trust :  1  Ga. 
324. 

Returns,  failure  by  executor  to  make,  throws  burden  on  him  to  show  that 
he  has  performed  his  duty  with  fidelity  :  24  Ga.  558,  559. 

Representative,  administrator  of  deceased  executor  is  not,  of  testator :  1  Ga. 
322.  But  executor  of  executor  is :  19  Ga.  174.  Executor  is  representative  of 
devisees  and  legatees,  administrator  of  heirs  at  law ;  proceeding  against  rep- 
resentative should  correctly  set  out  his  capacity :  87  Ga.  484.  Executor  of  ex- 
ecutor is  representative  of  first  testator,  but  administrator  of  executor  i,s  not : 
95  Ga.  710. 

Removal,  bill  for  injunction,  receiver,  and  removal  of  executor  for  insol- 
vency, etc. :  39  Ga.  177. 

Suit  against  executor  as  such,  as  principal  and  individually  as  indorser  of  a 
note :  29  Ga.  455. 

Security,  chancery  or  the  ordinary  may  require  security;  removal  of:  23 
Ga.  31. 

Separate  estate,  executor  estopped  from  denying  validity  of,  by  the  acts  of 
his  testator :  17  Ga.  82. 

Sale,  by  executor  where  testator  directs  by  will:  19  Ga.  174.  Fraud  in,  ren- 
ders void :  1  Ga.  324. 

Trustee,  where  executor  is  not  trustee  for  property  left  to  separate  use 
under  will:  32  Ga.  696.  Having  accepted  a  trust,  cannot  set  up  a  title  adverse 
to  it:  45  Ga.  111.  Where  executor  held  in  trust  for  next  of  kin  in  case  of  in- 
testacy :  25  Ga.  549.  Executor  made  also  a  trustee :  29  Ga.  553 ;  33/520.  A 
trust  in  one  executor  qualifying,  administered  on  by  another  afterwards  qual- 
ifying, and  not  by  first  one's  administrator:  1  Ga.  322. 

Wife,  when  not  too  late  to  sue  executor  of  an  executor  for  her  legacy :  61 
Ga.  671. 

Waste,  bill  for,  by  distributees  and  infant  by  guardian  against  one  adminis- 
trator;  form  of  decree:  11  Ga.  658.  How  far  executor  of  deceased  executor 
chargeable  with,  and  as  to  parties:  22 Ga.  330. 

Will  is  the  law  to  the  executor ;  limitations :  24  Ga.  558. 
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ARTICLE  5. 

OF    DEVISES    AND    LEGACIES. 

§3319.   (2451.)  Assets  to  pay  debts.     All  property,   both  real  and $||f. 33^, 
personal,  in  this  State,  being  assets  to  pay  debts,  no  devise  or  legacy 
passes   the    title  until  the  assent  of  the  executor  is  given  to  such 
devise  or  legacy. 

Testator's  estate  in  executor's  hands  first  liable  for  debts  before  can  go,  on 
legatee's  share  assented  to  by  executor :  6  Ga.  93-103.  Legacy  vesting  on  death  of 
testator:  22  Ga.  323.  Suit  against  legatee  for  money,  he  cannot  plead  a  legacy 
not  assented  to  by  executor  as  set-off:  55  Ga.  73, 74.  Section  cited,  realty  and 
personalty  are  assets  to  pay  debts :  64  Ga.  676. 

Title  to  land  willed,  in  executor,  distributees,  etc.,  could  not  sue  to  recover 
same;  distributees  took  as  purchasers,  not  by  descent,  and  subject  to  testa- 
tor's debts,  etc. :  69  Ga.  314. 

Rents  of  land  during  year  testator  died  did  not  follow  land  and  belong 
to  devisees,  but  formed  part  of  residuum:  80 Ga.  12. 

Assent  presumed  after  twenty  years;  so,  non-existence  of  debts:  83  Ga.  79. 

Affirmative  showing  that  administrator  assented  to  devise  of  land,  would 
defeat  her  action  for  it :  94  Ga.  478. 

Where,  pending  executor's  appeal  from  probate  of  will,  devisees  settled  for 
$10,000,  relinquishment  of  land  carried  rents  with  it,  since,  executor  never 
having  assented,  title  had  never  been  in  devisees:  87  Ga.  665. 

§3320.  (2452.)  Effect  of  assent.  The  assent  of  the  executor  may $$3105> 3317- 
be  presumed  from  his  conduct,  as  well  as  his  expressed  consent;  the 
executor,  however,  cannot,  by  assenting  to  legacies,  interfere  with 
the  rights  of  creditors,  nor  can  he,  by  capriciously  withholding  his 
assent,  destroy  the  legacy.  In  equity  the  legatee  may  compel  him 
to  assent. 

Assets  may  be  presumed  from  possession  of  property  by  legatee :  7  Ga.  517. 
Presumed  from  lapse  of  time,  as  to  vesting  of  life-estate  by  consent  of  executor: 
26  Ga.  515.  Relinquishment  of  life-estate  and  distribution  of  property 
evidence  of  executor's  assent:  29  Ga.  4f2.  When  legacy  not  liable  to  be  seized 
and  sold  until  executor  has  assented  to  it:  20  Ga.  100;  54/602.  Executor  will 
not  interfere  with  legacy  after  he  has  assented  to  it:  41  Ga.  51.  Can  be  no  set- 
off of  legacy  unassented  to  by  executor:  55  Ga.  74.  Placing  legatee  in  posses- 
sion by  testator  still  required  executor's  assent  to  vest  it  in  legatee  :  59  Ga.  787, 
788.     Where  assent  of  executrix  will  be  presumed :  57  Ga.  156. 

Verdict  against  assent  of  executor  not  disturbed :  72  Ga.  897. 

Assent  presumed  when  executor  discharged  and  life-tenant  remains  in  pos- 
session :  75  Ga.  285. 

Assent  presumed  after  twenty  years :  83  Ga.  79. 

Where  assent  of  executrix  to  legacy  implied  from  her  acts:  76  Ga.  759. 

Assent  to  bequests  in  remainder  implied  assent  to  bequest  of  the  life-estate: 
79  Ga.  150. 

Assent  to  devise  for  life,  remainder  to  another,  presumed  from  ten  years 
occupancy  by  executrix  who  was  life-tenant:  88  Ga.  184. 
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$3317.  §3321.   (2453.)  Assent  of  one.     If  there  are  several  qualified  ex- 

ecutors, the  assent  of  one  vests  the  title  in  the  legatee,  unless  the 
other  has  actual  possession  of  the  property. 

$3083.  §3322.   (2454.)   Meaning  of  words.     No  particular  words  are  neces- 

sary to  a  devise  or  bequest.  "Lend"  will  be  construed  to  mean 
"give,"  unless  the  context  requires  its  restricted  meaning. 

Word  "lend"  equivalent  to  word  "give"  :  11  Ga.  67  ;  16/20 ;  29/736-741 ;  19/188. 
Distinction  between  words  "lend"  and  "give"  in  ascertaining  intention: 
77  Ga.  558. 

Where  context  required  restricted  meaning  of  "lend" :  87  Ga.  146. 

§3323.  (2455.)  Gifts  of  income.  An  unconditional  gift  of  the  en- 
tire income  of  property,  or  interest  accruing  from  a  fund,  will  be 
construed  into  a  gift  of  the  property  or  fund,  unless  the  provisions 
of  the  will  require  a  more  limited  meaning. 

Directing  dividends  of  bank-stock  divided  between  legatees,  carrying  with 
it  also  the  right  to  the  stock  itself:  18  Ga.  130-141.  Devising  and  bequeathing 
income  carrying  right  to  estate  also :  19  Ga.  238.  Gift  of  use  and  services 
carried  the  corpus  also:  29  Ga.  736.     Dudley,  173. 

Devise  of  rents  and  profits  is  generally  devise  of  land  itself:  90  Ga.  208. 

$3083.  §3324.   (2456.)  Intention  of  testator.     In  the  construction  of  all  leg- 

acies, the  court  will  seek  diligently  for  the  intention  of  the  testator, 
and  give  effect  to  the  same,  as  far  as  it  may  be  consistent  with  the 
rules  of  law;  and  to  this  end  the  court  may  transpose  sentences  or 
clauses,  and  change  connecting  conjunctions,  or  even  supply  omitted 
words  in  cases  where  the  clause  as  it  stands  is  unintelligible  or  inop- 
erative, and  the  proof  of  intention  is  clear  and  unquestionable; 
but  if  the  clause  as  it  stands  may  have  effect,  it  shall  be  so  con- 
strued, however  well  satisfied  the  court  may  be  of  a  different  testa- 
mentary intention. 

67  Ga.  553. 

See  general  note  following  section  3278,  catchword  "Construction"  ;  see 
also  notes  to  section  3083  et  seq. 

Intention  governs :  8  Ga.  36.  Intention  determined  and  should  be  arrived 
at  by  court  in  light  of  character  and  surrounding  circumstances:  12  Ga.  47. 
Intention  controls  construction  of  will :  34  Ga.  401 ;  15/123.  When  violates  no 
State  law:  40  Ga.  18-25.  Section  cited:  38  Ga.  566.  Rules  of  grammatical 
construction  may  be  disregarded,  and  conjunctions  substituted  for  each  other: 
39  Ga.  648-652.  May  supply  words  to  carry  out  intention  :  16  Ga.  496.  But  not 
if  sense  does  not  require  it :  20  Ga.  553.  Will  disregard  little  words  sometimes 
to  carry  out  intention :  40  Ga.  575.  Doubts  resolved  by  surrounding  circum- 
stances: 49  Ga.  540,  541.  Section  cited  :  58  Ga.  33.  If  clause  in  will  may  have 
effect,  it  should  be  so  construed :  50  Ga.  181-192.  Where  grandchildren,  being 
representatives,  took  shares  of  the  estate  :  53  Ga.  694-699.  Intention  of  testator 
should  have  been  carried  out  by  executor:  53  Ga.  611-613.  Testator's  inten- 
tion to  pass  by  will  all  his  estate :  57  Ga.  592. 

Intention  of  testator  determined  here :  66  Ga.  230. 

Duty  of  courts  to  seek  diligently  for  and  be  guided  by  intention :  66  Ga.  363, 
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Loss  by  emancipation  fell  on  daughter  who  took  negroes  under  father's  will, 
if  living  to  be  delivered  at  her  majority,  otherwise  she  to  share  balance  of 
estate :  67  Ga.  72. 

Intention  is  the  cardinal  rule :  68  Ga.  141 ;  69/498. 

Effect  given  to  evident  intention  of  testator :  77  Ga.  518. 

Presumed  intention  of  will  is  to  place  the  property  where  the  law  casts  it : 
12  Ga.  1§#. 

Courts  lean  to  such  construction  as  will  dispose  of  property  as  statute  of 
distributions :  27  Ga.  324 ;  68/147. 

Testator  presumed  to  intend  natural  channel  of  descent,  unless  words  to 
contrary  plain  :  78  Ga.  474. 

Held  not  void  for  uncertainty  here — the  uncertainty  being  removed  by 
parol :  69  Ga.  466,  467. 

Granddaughter  took  under  will,  though  not  mentioned  therein  but  re- 
ferred to  in  codicil  as  if  taking  in  certain  way :  69  Ga.  498. 

Will  construed,  legacies  vested  on  testator's  death,  etc. :  71  Ga.  231. 

Cited,  on  the  view  that  equity  cannot  prevent  sale  of  property  directed  to 
be  sold :  71  Ga.  572. 

Intention  to  dispose  of  entire  estate :  71  Ga.  536. 

Intention  of  the  testator  is  the  law  of  his  property  ;  each  will  to  be  construed 
on  its  own  terms  and  surrounding  circumstances  :  72  Ga.  850. 

Will  here  made  grandchildren  take  per  capita  and  not  per  stirpes:  72  Ga. 
825,  826,  850,  851. 

The  two  children  took  per  stirpes  under  will  here :  78  Ga.  474. 

Under  devise  to  two  sisters'  and  brother's  children  here,  children  took  per 
stirpes:  92  Ga.  216 ;  81/308. 

Intention  here  was  for  corpus  to  be  kept  together  till  youngest  child  came 
of  age :  72  Ga.  534. 

Whole  will  should  be  looked  to,  and  each  part  construed  in  light  of  every 
other  part ;  meaning  made  obvious  by  transposition  of  clauses :  74  Ga.  140. 

Devise  to  daughter  with  limitation  over,  upon  her  death  without  issue  ;  con- 
strued to  create  life-estate  in  her,  with  remainder  to  children :  75  Ga.  540. 

Inconsistent  items  construed  hereto  give  wife  life-estate  with  remainder  to 
children :  75  Ga.  285. 

Intention  of  testator  here  was  to  dispose  of  entire  estate  by  will :  75  Ga.  189. 

Bequest  of  "personal  effects"  here  construed  to  mean  articles  deriving  value 
from  association  and  personal  use :  75  Ga.  124. 

Confused  will,  construed  to  convey  absolute  estate  here:  77  Ga.  794. 

Distinction  between  words  "lend"  and  "give"  in  ascertaining  intention: 
77  Ga.  558. 

Purpose  of  devise  here  was  to  empower  trustee  to  convey  fee,  upon  written 
request :  77  Ga.  636. 

Resorting  to  context,  "  all  the  property"  evidently  meant  all  except  some 
disposed  of  in  earlier  item  of  the  will :  79  Ga.  28. 

Devise  of  land  carries  with  it  amount  of  settlement  in  action  of  ejectment 
begun  by  testator  before  his  death :  80  Ga.  12. 

Where  devise  to  daughter  "and  her  children"  embraced  children  in  being 
and  those  afterwards  born  of  her:  80  Ga.  681. 

Unforeseen  circumstances  rendering  impossible  exact  execution  of  testa- 
trix's intentions,  law  will  attempt  approximation.  Approximation  by  nisi  prius 
court  not  reversed  unless  clearly  erroneous :  81  Ga.  106. 

Court  below  properly  construed  widow's  rights  under  will  here:  81  Ga.  785. 

Court  below  erred  in  construing  devise:  81  Ga.  777. 

"Bodily  heirs"  meant  children  :  73  Ga.  215. 
39 
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Where  "heirs"  meant  children,  not  husband:  87  Ga..  239  ;  see  also  notes  to 
section  3084. 

Terms  of  will  unambiguous,  not  varied  by  parol  as  to  intention  of  testator: 
95  Ga.  699. 

,5202.  §3325.  (2457.)  Parol  evidence  on  ambiguities.  When  called  upon 
to  construe  a  will,  the  court  may  hear  parol  evidence  of  the  circum- 
stances surrounding  the  testator  at  the  time  of  its  execution;  so  the 
court  may  hear  parol  evidence  to  explain  all  ambiguities,  both 
latent  and  patent. 

Admissible  to  explain  ambiguities:  3  Ga.  557.  Where  there  was  no  am- 
biguity :  8  Ga.  37.  Surrounding  circumstances  by  parol  proof :  14  Ga.  370- 
375.  May  explain  an  equivocal  clause :  28  Ga.  262 ;  31/202.  Admitted  to 
explain  ambiguity  as  to  word  "dollars"  :  36  Ga.  64.  To  show  will  illegal  and 
void  under  laws  of  State :  6  Ga.  540;  34/458,459.  Contents  of  will  cannot  be 
proved  by  parol  evidence:  13  Ga.  253;  16/10.  To  prove  testator's  previous 
declarations  and  to  prove  his  capacity :  14  Ga.  286.  Parol  evidence  as  to  in- 
tended ademption :  19  Ga.  316.  Parol  evidence  to  show  a  paper  was  a  will : 
28  Ga.  104.  Cannot  reform  a  will  by  parol  proof :  30  Ga.  169.  Could  not  prove 
by  parol  what  word  "share"  meant:  32  Ga.  598.  When  instructions  of  testa- 
tor to  scrivener  inadmissible :  47  Ga.  455.  Declarations  of  testator  showing 
dissatisfaction  may  be  shown  by  parol :  51  Ga.  25. 

No  ambiguity,  construction  is  for  court:  65  Ga.  275. 

Parol  not  admissible  here  to  show  which  of  legatees  intended  by  certain 
provisions,  same  not  being  ambiguous:  66  Ga.  550. 

Ambiguity  cannot  be  raised  by  parol  and  then  explained :  47  Ga.  470;  69/499. 

Bequest  to  "the  children"  of  testator,  is  a  latent  ambiguity  and  may  be  ex- 
plained by  parol  showing  who  the  children  were :  71  Ga.  384. 

Principles,  as  to  hearing  parol  in  construing  wills,  deduced  from  English 
decisions,  laid  down  and  considered  ;  the  Code  enlarges  the  scope :  72  Ga.  569. 

Alterations  and  ambiguities  in  numbering  pages ;  annexing  and  executing 
codicil;  identity  of  papers,  etc.,  shown  by  testimony  of  attorney  who  drew 
papers,  etc. :  72  Ga.  568-570. 

Surrounding  circumstances  of  great  importance  are  the  beneficiaries  and 
their  relations  to  testator:  72  Ga.  85- 

In  contest  between  testator's  own  brother  and  his  half-brother,  words  "my 
own  right  heirs"  were  ambiguous.  Parol  evidence  that  testator  lived  in 
Pennsylvania  when  will  executed,  and  had  realty  and  personalty  there,  and 
that  under  Pennsylvania  law  full  brother  inherited  to  exclusion  of  half- 
brother,  competent :  73  Ga.  506. 

Parol  evidence  unnecessary  here:  75  Ga.  124,  125. 

Maxim  falsa  demonstratio  non  nocet  applied  ;  ambiguity  explainable  by  parol: 
78  Ga.  688. 

Where  intention  ascertainable  from  instrument  itself,  and  apparent  ambi- 
guity is  not  a  real  one,  exti-aneous  evidence  unnecessary :  79  Ga.  29. 

Ambiguity  in  will,  between  fee  and  less  estate,  explained  by  parol:  87 
Ga.  237. 

§3326.  (2458.)  General  and  specific  legacies.  Legacies  may  be  either 
general  or  specific.  A  specific  legacy  is  one  which  operates  on  prop- 
erty particularly  designated.  A  gift  of  money,  to  be  paid  from  a 
specified  fund,  is  nevertheless  a  general  legacy. 
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Where  there  was  a  specific  sum  given  by  will  and  not  an  annuity:  8  Ga.  34. 
What  not  a  specific  legacy,  and  when  not  allowed :  23  Ga.  21.  A  specific  be- 
quest: 31  Ga.  214.  Where  the  promissory  legacy  a  general  one  and- did  not 
bear  interest,  and  the  other  legacy  specific  without  hire :  34  Ga.  399.  Abso- 
lute estate  vested  in  daughter  by  will :  33  Ga.  Sup.  72.  Section  cited  and  con- 
strued: 49  Ga.  541.  A  money  legacy  is  a  general  one,  and  liable  to  abatement: 
38  Ga.  320.  None  of  the  legacies  were  absolute  specific  ones:  47  Ga.  347. 
Produce  from  specific  legacy  belongs  to  legatee :  4  Ga.  528.  Specific  legacies 
generally  bear  interest  from  death  of  testator:  5  Ga.  301. 

Where  doubt,  courts  will  not  construe  legacy  to  be  specific :  68  Ga.  141. 

Legacy  here  held  to  be  general  and  bound  to  contribute,  with  other  general 
legacies,  to  payment  of  debts:  68  Ga.  141,  142. 

Legacy  here  was  specific  as  to  its  purposes,  and  absolute :  71  Ga.  536. 

Intention  here  construed  to  bequeath  general  legacy,  payable  first  out  of 
proceeds  of  land  sale,  then  out  of  residuum :  75  Ga.  88. 

§3327.   (2459.)  Income  goes  with  corpus.     The  income,  profits  or  in- $3091- 
crease  of  specific  legacies,  as  a  general  rule,  go  with  the  legacy,  though 
the  time  of  enjoyment  or  of  vesting  may  be  postponed. 

The  increase  goes  with  specific  legacy  to  the  legatee :  4  Ga.  528.  As  to  ap- 
plication of  surplus  and  income  to  support,  etc.,  of  family:  33  Ga.  Sup.  29-34. 
Held  that  the  gift  or  bequest  of  income  carried  with  it  corpus  of  estate  under 
will :  48  Ga.  527. 

Legatee  entitled  to  interest  on  fund  realized  from  sale  of  land,  rent  of  which 
was  bequeathed  :  71  Ga.  536. 

§3328.  (2460.)  Interest  on  legacies.  A  general  legacy  usually  bears 
interest  from  the  expiration  of  twelve  months  from  the  death  of  the 
testator.  But  when  the  condition  of  the  estate  at  that  time,  as  to 
the  payment  of  debts  and  legacies,  is  doubtful,  or  the  fund  out  of 
which  the  legacy  is  to  be  paid  is  unavailable  for  all  the  charges 
made  upon  it,  or  any  other  equitable  circumstance  intervenes,  the 
general  rule  yields  to  the  equity  and  necessity  of  the  particular  case. 
A  general  legacy,  to  be  paid  at  a  future  time  or  event,  bears  no  in- 
terest until  such  time  or  event. 

Specific  legacies  generally  bear  interest  from  death  of  testator :  4  Ga.  528 ; 
5/301.  Where  a  promissory  general  legacy  did  not  bear  interest:  34  Ga.  399. 
Legacy  of  $4,000  to  be  paid  in  bonds  does  not  bear  interest  from  testator's 
death :  24  Ga.  372. 

§3329.  (2461.)  After-acquired  property.  All  property  acquired  sub- 
sequent to  the  making  of  the  will  shall  pass  under  it,  if  its  provi- 
sions be  sufficiently  broad  to  embrace  such  property. 

Whether  after-acquired  personalty  passes,  depends  on  the  intention  :  18  Ga. 
711-716.  Prior  to  the  Code  realty  did  not  so  pass :  35  Ga.  151.  This  section 
prospective  only  :  40  Ga.  562-576  ;  18/4. 

§333Q.   (2462.)     Lapsed  legacies.     If  a  legatee  dies  before  the  tes- A^'^368'48 
tator,  or  if  dead  when  the  will  is   executed,  but  shall  have  issue  liv- 
ing at  the  death  of  testator,    such   legacy,  if  absolute   and  without 
remainder  or  limitation,  shall  not  lapse,  but  shall  vest  in  the  issue 
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in  the  same  proportions  as  if  inherited  directly  from  their  deceased 
ancestor 

Where  a  lapsed  legacy  does  not  fall  into  the  residuum :  24  Ga.  84.  Where  it 
lapses,  or  is  otherwise  void,  it  passes  to  residuary  legatees  and  not  to  next  of 
kin  :  32  Ga.  623.  Where  legacy  lapsing,  heirs  at  law  entitled  to  ratable  por- 
tion :  25  Ga.  554-556.  Where  legatee  dies  before  a  contingent  legacy  vested, 
has  nothing  to  transmit  to  heirs :  34  Ga.  6-10.  Where  legacy  did  not  lapse 
but  went  to  the  "heirs  of  the  full  blood"  :  49  Ga.  562;  33  Sup.  29-38.  Where 
the  money  legacy  lapsed  and  went  into  residuum  of  the  estate :  33  Ga.  Sup.  66, 
61.'  When  a  legacy  lapsing  or  failing  passes  to  residuary  legatee,  and  not  to 
next  of  kin:  50  Ga.  181.  Section  cited  and  construed;  case  of  an  adopted 
child  :  51  Ga.  223. 

Legacy  to  "children"  of  testatrix  did  not  lapse,  she  having  one  son  who 
died  before  her :  71  Ga.  384. 

Where  bequests  to  nieces  and  nephews  of  testator,  children  of  legatee  dying 
before  testator  do  not  take :  80  Ga.  673. 

Section  was  not  applicable  to  devise  to  nephews  and  nieces  as  class,  not  as 
individuals :  82  Ga.  213. 

Testator  surviving  his  daughter,  her  children  took  what  his  will  left  her, 
and  could  trace  proceeds  in  hands  of  parties  affected  with  notice :  89  Ga.  9. 

f2£a-f™-        §3331.    What   falls  to  residuum,  and  what  to  heir.     A  lapsed  or  void 

57  Ga.  569.  c  J  J  I 

legacy  of  personal  property  falls  into  the  residuum  and  goes  to  the 
residuary  legatee.  Ordinarily,  real  estate  described  in  a  lapsed  or 
void  devise  descends  to  the  heir,  but  under  a  devise  necessarily  con- 
tingent when  the  will  was  made,  on  failure  of  the  contingency  the 
residuary  legatee  will  take. 

§3332.  (2463.)  Ademption  of  legacy .  A  legacy  is  adeemed  or  de- 
stroyed, wholly  or  in  part,  whenever  the  testator,  after  making  his 
will  during  his  life,  delivers  over  the  property  or  pays  the  money 
bequeathed  to  the  legatee,  either  expressly  or  by  implication,  in  lieu 
of  the  legacy  given;  or  when  the  testator  conveys  to  another  the  spe- 
cific property  bequeathed,  and  does  not  afterward  become  possessed 
of  the  same,  or  otherwise  places  it  out  of  the  power  of  the  executor 
to  deliver  over  the  legacy.  If  the  testator  attempts  to  convey  and 
fails  for  any  cause,  the  legacy  is  still  valid. 

Where  devise  not  defeated  unless  authority  given  them  to  make  a  sale  of 
property  that  had  been  devised  :  5  Ga.  301-309.  Intention  of  testator  govern- 
ing as  to  whether  ademption  of  specific  legacy  :  16  Ga.  119.  Ademption  of  leg- 
acy by  an  advancement,  question  of  intention:  19  Ga.  316;  22/43.  Where  a 
specific  legacy  and  where  no  ademption  by  sale  or  transfer:  23  Ga.  21.  A  gen- 
eral money  legacy  and  not  exempt  from  abatement:  38  Ga.  320-330.  Testator 
failing  in  attempt  to  convey,  legacy  still  valid  :  38  Ga.  568.  Making  a  deed  to 
specifically  devised  property  is  ademption  of  it:  46  Ga.  484.  Where  there  is  a 
void  legacy,  land  descends  to  heir:  50  Ga.  523.  A  wrongful  charge  in  regard 
to  adeeming  of  a  legacy  :  59  Ga.  789. 

Land  and  proceeds  of  five  acres  sold,  devised  to  son ;  sale  afterwards  re- 
scinded and  part  of  lot  sold  another;  legacy  not  adeemed,  etc. :  68  Ga.  589. 

Mere  proposal  by  testator  to  apply  money  covered  by  devise  to  another  ob- 
ject, not  adeem  legacy  :  68  Ga.  589. 
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Where  testator  said  nothing  at  time  of  gift  about  ademption,  subsequent 
sayings  not  in  presence  of  legatee  did  not  work  ademption :  81  Ga.  734. 

§3333.   (2464.)   Substitution.     If  the  testator  exchanges  the  prop-  ^4012> 4015- 
erty  bequeathed  for  other  of  the  like  character,  or  merely  changes 
the  investment  of  a  fund  bequeathed,  the  law  deems  the  intention 
to  be  to  substitute  the  one  for  the  other,  and  the  legacy  shall  not 
fail. 

Cited  and  applied :  68  Ga.  591. 

§3334.   (2465.)  Election.     A  legatee  taking  under  a  will  must  al-Sfjg0'4012' 
low,  as  far  as  he  can,  all  the  provisions  of  the  will  to  be  executed. 
Hence,  if  he  has  an  adverse  claim  to  the  will,  he  will  be  required  to 
elect  whether  he  will  claim  under  the  will,  or  against  it.     The  mere 
fact  of  being  a  creditor  does  not  constitute  a  case  of  election. 

No  particular  time  for  election,  does  not  apply  to  residuary  legatees:  1  Ga. 
496.  Where  will  did  not  make  a  case  for  election :  31  Ga.  225.  Election  by 
minors  on  attaining  majority,  as  to  dividing  estate,  binds  them:  55  Ga. 
359,  360. 

§3335.   (2466.)   Conditions.     A  condition  in  terrorem  is  void,  unless  $$2410, 3138. 
there  is  a  limitation  over  to  some  other  person;  in  which  event  the 
latter  takes.     Conditions  which  are  impossible,  illegal,  or  against 
public  policy,  are  void. 

Conditions  subsequent  impossible  to  be  performed,  void:  15  Ga.  103. 
Limitation  of  estate  by  testator  to  wife  during  natural  life  or  widowhood, 
valid  :  28  Ga.  262. 

§3336.  (2467.)  Payment  of  debts.  Unless  otherwise  directed,  the  *gg2'3i^ 
debts  of  a  testator  should  be  paid  out  of  the  residuum.  If  it  prove  4734* 
to  be  insufficient,  then  general  legacies  must  abate  pro  rata,  to  make 
up  the  deficiency.  If  they  are  insufficient,  then  specific  legacies 
should  abate  in  the  same  manner.  If  the  executor  has  assented  to 
the  legacies,  and  the  legatees  are  in  possession,  after  exhausting  the 
assets  in  the  hands  of  the  executor,  the  creditor  may  proceed  against 
each  legatee  for  his  pro  rata  share.  For  the  payment  of  debts,  realty 
and  personalty  shall  be  alike  liable. 

Abatement  of  legacies  to  pay  executors  commissions  :  14  Ga.  416.  Legacy 
to  wife  in  lieu  of  dower  does  not  abate  with  other  legacies  to  make  up  defi- 
ciency of  assets :  38  Ga.  320.  No  money  should  be  set  aside  to  minor  legatees 
where  debts  unpaid :  38  Ga.  244.  Creditor  may  proceed  against  legacy  paid  to 
legatee  for  pro  rata  share,  after  exhausting  assets:  51  Ga.  367  ;  49/618.  Lega- 
tee cannot  plead  amount  of  legacy  due  him  against  suit  by  executor,  unless 
estate  solvent:  55  Ga.  73.  Creditor  failing  to  notify  executor  of  debt  can  re- 
cover pro  rat  a,  where  it  has  been  assented  to  and  turned  over  to  legatee :  59 
Ga.  529.  Special  devises  liable  to  creditor  not  otherwise  paid :  59  Ga.  823-829. 
Where  legatee's  share  turned  over  to  him  before  suit  against  executor,  not 
subject  to  judgment  against  him  :  58  Ga.  305. 

Where  doubt,  courts  will  not  construe  legacy  to  be  specific :  68  Ga.  141. 

Legacy  here  held  to  be  general  and  bound  to  contribute  with  other  general 
legacies  to  payment  of  debts:  68  Ga.  141,  142. 
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Kequirement  of  legacies  to  contribute  ratably  to  payment  of  debts,  will 
not  avail  executor  against  legatee  who  has  contributed  more  than  his  part :  71 
Ga.  536. 

To  recover  against  distributees,  creditor  must  show  that  administrator  and 
his  sureties  are  insolvent,  or  effects  beyond  jurisdiction  of  court:  78  Ga.  194. 

Executor  distributing  estate  in  good  faith,  without  knowledge  of  debt, 
legatees  may  be  compelled  to  contribute  pro  rata :  85  Ga.  546. 

829Ga  692  §3337.  Devise  changed  from  real  to  personal  property,  and  vice  versa. 
Where  a  testator  directs  that  real  estate  shall  be  converted  into  per- 
sonalty, or  vice  versa,  the  direction  impresses  the  property  with  the 
character  of  that  into  which  it  is  to  be  converted,  from  the  date 
upon  which  the  change  is  to  be  made. 

$$3277,4006,  §3338.  (2468.)  Bequest  to  charity.  A  devise  or  bequest  to  a  char- 
itable use  will  be  sustained  and  carried  out  in  this  State;  and  in  all 
cases  where  there  is  a  general  intention  manifested  by  the  testator 
to  effect  a  certain  purpose,  and  the  particular  mode  in  which  he 
directs  it  to  be  done  fails  from  any  cause,  court  of  chancery  may, 
by  approximation,  effectuate  the  purpose  in  a  manner  most  similar 
to  that  indicated  by  the  testator. 

By  court  of  equity :  4  Ga.  404 ;  46/88. 

Wg?2'3109,  §3339.  (2469.)  Executory  devise.  An  executory  devise  is  such  a 
future  disposition  of  property  as  would  fail  as  a  remainder  by  reason 
of  some  technical  defect,  but  which,  if  not  violative  of  the  policy 
of  the  law,  will  be  sustained  when  found  in  a  will. 

When  executory  devise  conveyed:  2Ga.  307;  10/496;  24/102;  14/232 ;  16/545 ; 
19/66;  46/251. 

Executory  devise,  vesting,  at  death  of  life-usee,  in  her  children  surviving 
her :  67  Ga.  546. 

General  Note.  Notes  from  Code  of  1882 : 

No  time  within  which  party  shall  elect  does  not  apply  to  residuary  legatee, 
as  to  waiver  of:  1  Ga.  496.  Bequest  to  residuary  legatees  of  dividends,  carry- 
ing corpus  also :  18  Ga.  130.  Where  executor  could  not  interfere  by  bill  in 
equity  with  legacy  selected  and  taken  with  his  assent :  41  Ga.  51.  What  may 
amount  to  acquiescence  in  probate  of  will:  4  Ga.  446.  Specific  legacies  gen- 
erally bear  interest  from  death  of  testator:  5  Ga.  301.  Decree  in  favor  of 
legatees  against  executor  first  enforced  on  what  assets  are  in  his  hands :  6  Ga. 
93.  When  one  legatee  cannot  be  called  in  to  contribute  to  others :  8  Ga.  43. 
Vested  legacies,  executor  liable  to  account  for;  injunction  against  adminis- 
trator :  6  Ga.  299.  Where  corpus  of  estate  vested  in  surviving  children  and 
did  not  go  to  administrator:  18  Ga.  56.  Where  legacy  vested  on  death  of  tes- 
tator: 22  Ga.  323;  23/242.  Executory  gift:  14  Ga.  232.  Legacy  not  levied  on 
for  legatee's  debts  until  assented  to  by  executor:  20  Ga.  100.  Gift  of  whole 
estate,  real  and  personal,  carries  money:  20  Ga.  791.  Where  the  legacy  was 
absolute:  21  Ga.  265.  Legacy  in  bonds  does  not  bear  interest:  24  Ga.  372. 
Legatee  may  bring  suit  against  executor  for  legacy  within  ten  years  after  he 
becomes  of  age  :  46  Ga.  362.  Bequest  of  a  chattel  when  a  certain  debt  is  paid 
does  not  charge  it  with  payment  of  the  debt:  24  Ga.  559.  Purchaser  from 
legatee  not  affected  by  failure  of  executor  to  comply  with  will  as  to  division : 
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27  Ga.  96.  Bequest  of  railroad-stock  not  bequest  of  the  dividends :  19  Ga.  127. 
Education,  board,  clothing,  a  charge  on  railroad-stock  bequeathed :  28  Ga.  369. 
Legacy  only  to  those  children  living  at  death  of  testator,  one  dying :  30  Ga. 
976.  Bequest  of  $50,000  of  stock  at  par  value,  construed:  40  Ga.  562.  Ac- 
ceptance of  legacy  estopped  legatees  from  suing:  40  Ga.  676.  Bill  in  equity 
by  portion  of  heirs  against  the  rest  and  administrator  for  conversion  of  the 
estate: '29  Ga.  385;  25/252-256.  Equity  will  aid  judgment  creditor  to  reach 
distributive  share  of  insolvent  debtor :  3  Ga.  541.  Bill  by  children  to  recover 
of  executor  a  residuary  legacy  held,  children  only  embrace  first  generation  : 
30  Ga.  167.  When  legatees  not  to  account  for  advancements  when  children, 
and  when  grandchildren  take  under  a  will :  25  Ga.  549.  When  parol  evidence 
not  admissible :  47  Ga.  455.  As  to  performance  by  representative  of  contract 
of  testator  as  to  money  legacy :  56  Ga.  300.  What  a  proper  balance  to  show 
what  may  be  due  distributees :  53  Ga.  282.  When  executors  liable  for  a  legacy 
willed  to  testator's  grandson  :  57  Ga.  258.  When  a  contingent  legacy  not  gov- 
erned by  rules  as  to  lapsed  legacy,  and  residuary  devisee  takes  instead  of  heirs 
at  law:  57  Ga.  569  Bill  by  legatees  against  executor  for  their  legacy:  51  Ga. 
543;  65/746.  Wife  only  necessary  party  to  sue  for  her  legacy,  and  husband 
could  not  receipt  executor  for  her  legacy,  giving  her  a  separate  estate :  61  Ga. 
671.  Husband  not  "next  of  kin"  so  as  to  take  under  will  where  these  words 
used  :  62  Ga  142.  Parol  evidence  not  admitted  to  raise  latent  ambiguity :  62 
Ga.  253.  Intention  governing  as  to  whether  legacy  lapsed  or  not :  58  Ga.  32. 
What  executor  must  show  under  plea  of  outstanding  debts  against  estate 
when  sued  for  money  legacy :  58  Ga.  439. 

Notes  from  decisions  since  Code  of  1882 : 

Bequest  to  slave  taking  effect  during  existence  of  slavery,  void:  67  Ga.  133; 
see  also  30  Ga.  161 ;  58/118 ;  46/399. 

Grandchildren  not  take  under  bequest  to  children,  unless  testator  so  in- 
tended :  67  Ga.  546. 

Will  here  gave  wife  and  child  one  half-interest  each  to  be  divided  if  wife 
married,  otherwise  held  in  trust  by  wife  with  broad  powers,  etc. :  69  Ga.  741. 

Scheme  for  keeping  estate  together  for  education  and  support  of  benefici- 
aries failing,  minor  beneficiary  not  entitled  to  allowance  for  arrearages. 
Having  received  support  from  father,  he  could  not  claim  it  under  mother's 
will:  81  Ga.  106. 

Granddaughter  took  per  stirpes;  her  heirs'  suit  was  on  theory  that  she  took 
per  capita:  81  Ga.  309. 

Doctrine  of  conversion  of  money  into  land  and  land  into  personalty,  under 
testator's  direction,  fully  discussed :  82  Ga.  687. 

Executor  taking  one-third  interest  under  will  withdrawing  so  much,  no 
part  of  estate  subject  to  judgment  against  him :  92  Ga.  329. 

Authority  given  executrix  to  keep  estate  together  for  support  of  family 
during  her  widowhood,  terminated  at  her  marriage :  93  Ga.  335. 

No  leviable  interest  in  widow,  under  will  here,  title  being  in  executor  who 
conveyed  to  another  legatee  in  settlement :  95  Ga.  202. 
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ARTICLE  6. 

OF  REVOCATION. 

§3340.  (2470.)  Revocation.  A  will  having  no  effect  until  the 
death  of  the  testator,  is  necessarily  revocable  by  him  at  any  time 
before  his  death;  and  even  in  case  of  mutual  wills  with  a  covenant 
against  revocation,  the  power  of  revocation  remains. 

§3341.  (2471.)  Express  or  resulting.  A  revocation  may  be  either 
express  or  resulting.  An  express  revocation  is  where  the  maker  by 
writing  or  acts  annuls  the  instrument.  An  implied  revocation  re- 
sults from  the  execution  of  a  subsequent  inconsistent  will.  The  for- 
mer takes  effect  instantly  or  independently  of  the  validity  or  ultimate 
fate  of  the  will,  or  other  instrument  containing  it.  The  latter  takes 
effect  only  when  the  subsequent  inconsistent  will  becomes  effectual, 
and  hence,  if  from  any  cause  it  fails,  the  revocation  is  not  completed. 

• 

Revocation  by  making  deed  to  property  bequeathed :  28  Ga.  533 ;  46/484.  In 
matter  of  probate  of  will,  second  will  not  probated  considered  on  question  of 
revocation :  23  Ga.  332. 

What  evidence  admissible  on  issue  of  revocavit  vel  non.  Declarations  of 
testator  admitted :  72  Ga.  569. 

§3342.  (2472.)  How  executed.  An  express  revocation  by  written 
instrument  must  be  executed  with  the  same  formality  and  attested 
by  the  same  number  of  witnesses  as  are  requisite  for  the  execution 
of  a  will.  The  destruction  of  a  will  expressly  revoking  all  former 
wills  does  not  revive  a  former  will  unless  subsequently  republished. 
In  such  cases  the  republication  may  be  proved  by  parol. 

A  will  must  be  republished  as  set  forth  in  this  section :  30  Ga.  315-320. 
Presumption  against  completeness  of  will  can  be  rebutted  by  parol  evidence : 
14  Ga.  596.  Parol  evidence  as  to  revocation  where  two  wills  and  the  revoking 
will  itself  revoked :  32  Ga.  156 ;  29/508 ;  but  see  30  Ga.  315. 

A  dead  will  may  be  revived  by  parol :  72  Ga  624. 

§3343.  (2473.)  Cancellation.  An  express  revocation  may  be  ef- 
fected by  any  destruction  or  obliteration  of  the  original  will,  or  a 
duplicate,  done  by  the  testator,  or  by  his  direction,  with  an  intention 
to  revoke;  such  intention  will  be  presumed  from  the  obliteration  or 
canceling  of  a  material  portion  of  the  will;  but  if  the  part  canceled 
be  immaterial,  such  as  the  seal,  no  such  presumption  arises. 

Where  a  testator  in  destroying  a  paper  might  have  supposed  he  was  destroy- 
ing his  will:  17  Ga.  447.  Presumption  of  revocation  from  destruction,  how 
rebutted :  39  Ga.  168. 

§3344.  (2474.)  Intention  to  revoke.  In  all  cases  of  revocation,  the 
intention  to  revoke  is  necessary  to  make  it  effectual.  An  express 
cla\ise  of  revocation  will  not  operate  upon  a  testamentary  paper 
where  it  is  manifest  that  such  was  not  the  intention. 
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§3345.  (2475.)  Implied  revocation.  An  implied  revocation  extends 
only  so  far  as  the  inconsistency  exists.  Any  portion  of  the  first  will, 
which  can  stand  consistently  with  the  testamentary  scheme,  and  be- 
quests made  in  the  last,  shall  remain  unrevoked. 

§3346.   (2476.)  Inconsistent  provisions .     Where  there  are  inconsist-^3607, 
ent  provisions  in  the  same  will,  the  latter  must  prevail. 

Where  two  repugnant  clauses,  the  latter  must  prevail:  15  Ga.  123.  First 
fee,  then  life-estate :  23  Ga.  519.  The  prior  gift  restricted  accordingly :  30 
Ga.  453. 

Inconsistent  items  construed  here  to  give  wife  life-estate  with  remainder  to 
children  :  75  Ga.  285.      * 

§3347.    (2477.)   Revocation  by  marriage,  etc.     In  all  cases  the  mar-  Acobb!4347. 
riage  of  the  testator,  or  the  birth  of  a  child  to  him,  subsequent  to 
the  making  of  a  will  in  which  no  provision  is  made  in  contemplation 
of  such  an  event,  shall  be  a  revocation  of  the  will. 

As  to  parties  to  pending  suit  where  letters  revoked  by  birth  of  posthumous 
child :  6  Ga.  21.  Birth  of  child  after  will  for  whom  no  provision  according  to 
Act  of  1834,  intestacy :  10  Ga.  79;  45/415-446.  Will  made  in  view  of  birth  of 
child  subsequent  to  will :  41  Ga.  58.  Subsequent  marriage:  33  Ga.  Sup.  115. 
When  infant  en  ventre  sa  mere  at  testator's  death  should  inherit :  7  Ga.  535. 

Birth  of  posthumous  child  revokes  the  will.  Revokes  also  letters  of  admin- 
istration cum  testamento  annexo:  70  Ga.  764. 

Marriage  of  woman  revokes  will  not  providing  for  such  event :  86  Ga.  368. 

Parol  evidence  not  admissible  to  show  will  made  in  contemplation  of  mar- 
riage :  86  Ga.  368. 

§3348.  (2478.)  Republication,  how  effected.  A  codicil  properly  exe- $3263- 
cuted  and  annexed  to  a  revoked  will  shall  amount  to  a  republication 
of  the  same.  Any  writing  executed  with  all  the  formalities  required 
for  a  will,  may  operate  as  a  republication.  A  republication  of  the 
same  paper  in  the  presence  of  three  witnesses,  who  shall  subscribe 
as  additional  attesting  witnesses,  shall  be  good.  A  parol  republica- 
tion in  the  presence  of  the  original  witnesses  to  the  will  shall  be 
good. 

Revival  of  revoked  will  must  be  by  writing,  with  three  witnesses,  or  by 
proper  codicil :  30  Ga.  315.  Where  could  not  change  will  by  codicil :  30  Ga. 
528.  When  execution  of  a  codicil  a  republication  of  will,  bringing  it  down  to 
date  of  codicil:  35  Ga.  151.  Where  a  codicil  made  under  mistake  did  not 
revoke  the  will :  38  Ga.  562.  Where  codicil  did  not  revoke  a  portion  of  the 
will:  45  Ga.  631.  Codicil  not  properly  executed  and  signed  after  changes 
made:  33  Ga.  Sup.  106.  Where  future  issue  did  not  pass  by  will  or  codicil: 
18  Ga.  711. 

Codicil  annexed  and  referring  to  a  will  is  a  republication  ;  renders  invalid 
or  altered  will  good :  72  Ga.  569. 

Paper  purporting  to  be  codicil,  referring  to  will,  but  not  attached,  held  a 
republication :  95  Ga.  87. 

General  Note. — An  instrument  that  was  revocable  and  a  will :  20  Ga.  708, 
709.  A  paper  revoking  all  former  wills,  and  leaving  property  to  be  distrib- 
uted under  law  of  Georgia,  good  will :  24  Ga.  640.     Nothing  to  indicate  that 
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testator  intended  to  revoke  a  will  good  in  its  inception  and  at  time  it  was  to 
take  effect,  although  illegal  at  intermediate  period :  40  Ga.  18.  Cannot  show 
revocation  by  parol  evidence :  43  Ga.  143. 

Posthumous  child  revokes  will :  70  Ga.  764. 

In  the  sections  relating  to  the  making  of  wills,  the  masculine  includes  the 
feminine :  86  Ga.  368. 


ARTICLE  7. 

OF    NUNCUPATIVE    WILLS. 

$$3299,3289.  §3349.  (2479.)  Nuncupative  wills,  when  good.  No  nuncupative  will 
shall  be  good  that  is  not  proved  by  the  oaths  of  at  least  three  com- 
petent witnesses  that  were  present  at  the  making  thereof,  nor  unless 
it  be  proved  that  the  testator,  at  the  time  of  pronouncing  the  same, 
did  bid  the  persons  present,  or  some  of  them,  bear  witness  that  such 
was  his  will,  or  to  that  effect,  nor  unless  such  nuncupative  will  was 
made  in  the  time  of  the  last  sickness  of  the  deceased,  and  in  the 
house  of  his  habitation  or  dwelling,  or  where  he  had  been  resident 
for  the  space  of  ten  days,  or  more,  next  before  the  making  of  such 
will,  except  where  such  person  was  surprised  or  taken  sick,  being 
from  his  own  home,  and  died  before  he  returned  to  the  place  of  his 
dwelling. 

Formalities  and  proceedings  necessary  in  making  nuncupative  will :  22  Ga. 
293.  Not  a  good  nuncupative  will,  it  not  appearing  it  was  made  in  extremis:  42 
Ga.  361-380. 

As  to  legatee  propounding  nuncupative  will:  36  Ga.  568. 

Require  strict  proof  and  must  have  been  made,  not  from  choice,  but 
necessity:  84  Ga.  619. 

$$3288,3291.  §3350.  (2480.)  When  proved.  Application  for  probate  of  a  nuncu- 
pative will  must  be  made  before  the  court  within  six  months  after 
the  death  of  the  testator,  and  the  substance  of  the  testamentary  dis- 
positions must  be  reduced  to  writing  within  thirty  days  after  the 
speaking  of  the  same. 

This  provision  was  not  affected  by  Act  of  1805,  allowing  an  appeal  from  the 
ordinary  :  13  Ga.  38. 

$3285-  §3351.  (2481.)  Notice  to  heirs.     Upon  all  applications  for  probate 

of  nuncupative  wills,  the  same  notice  must  be  given  to  the  heirs  at 
law  as  required  on  probates  in  solemn  form  of  other  wills. 

$3253.  §3352.   (2482.)  All  property  may  pass,  etc.     All  property,  real  and 

personal,  may  pass  by  nuncupative  wills  properly  made  and  proved. 

General  Note. — When  a  written  will  signed  by  maker  cannot  be  set  up 
as  a  nuncupative  will :  22  Ga.  603.  Legatee  a  legal  witness  in  favor  of  a  nun- 
cupative will  he  propounds  for  probate :  36  Ga.  568. 
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CHAPTER  3. 

OF    TITLE  BY  DESCENT  AND  ADMINISTRATION. 


ARTICLE   1. 

OF    INHERITABLE    PROPERTY    AND    THE    RELATIVE    RIGHTS    OF    THE  HEIRS 

AND    ADMINISTRATOR. 

§3353.    (2483.)   Descent  to  heirs.     Upon  the  death  of  the  owner  of^g1-3358' 
any  estate  in  realty,  which  estate  survives  him,  the  title  vests  im- 
mediately in  his  heirs  at  law.     The  title  to  all  other  property  owned 
by  him  vests  in  the  administrator  of  his  estate  for  the  benefit  of  the 
heirs  and  creditors. 

"Vests"  upon  grant  of  administration,  which  grant  relates  back  to  intestate's 
death:  1  Ga.  381.  Personalty  recoverable  by  legatees  or  distributees  only 
through  representative  of  estate  of  deceased :  12  Ga.  278.  Realty  descends  to 
heirs:  3  Ga.  108.  Actual  seizin  not  necessary  to  descent  of  property:  13  Ga. 
238.  Administrator  has  qualified  interest  in  realty  for  payment  of  debts  and 
making  distribution :  27  Ga.  125.  An  irrevocable  trust  by  father  created  in 
favor  of  daughter,  passed  title :  24  Ga.  506-516.  No  interest  to  administrator 
from  life-estate  of  intestate:  29  Ga.  347-350.  Railroad-stock  sold  at  private 
sale  by  administrator  vests  title  in  bona  fide  purchaser  without  notice :  46  Ga. 
34;  56/377.  Personalty  vested  in  administratrix  which  she  could  not  dispose 
of  legally  before  she  obtained  letters  of  administration  :  57  Ga.  425,  426.  Ex- 
ecutor still  liable  to  creditors  for  debts  of  the  estate,  although  sale  and  dis- 
tribution of  effects  by  consent  of  himself  and  heirs:  55  Ga.  449-451.  Heirs 
may  divide  estate  by  consent,  and  creditor  of  one  must  go  upon  his  share  :  55 
Ga.  359.  Section  cited:  56  Ga.  444-446;  50/526,527.  Where  private  sale  of 
testator's  lands  did  not  pass  title  out  of  administratrix  :  58  Ga.  334.  Where 
trover  might  have  been  maintained  by  administrator  for  personal  property  of 
testator:  61  Ga.  602-607.  Presumed,  until  will  produced,  that  realty  goes 
where  law  casts  it :  61  Ga.  460.  Section  cited,  where  lands  held  adversely  by 
heirs  cannot  be  sold  by  administrator  until  he  sues  and  recovers  them: 
64  Ga.  17. 

Title  to  land  willed  in  executor;  distributee,  etc.,  could  not  sue  to  recover 
same  ;  distributees  took  as  purchasers,  not  by  descent,  and  subject  to  testator's 
debts,  etc. :  69  Ga.  314. 

Distributees  cannot  sue  for  personal  property  of  estate  except  through  legal 
representative,  except  when  :  69  Ga.  599  ;  see  also  70  Ga.  604. 

Law  presumes  there  are  debts  to  be  paid :  69  Ga.  599,  601. 

Realty  descends  to  heirs,  and  administrators  should  not  sell  it  unless  neces- 
sary to  pay  debts  or  for  distribution  :  72  Ga.  150. 

Heirs  may  enjoin  administrator  from  selling,  on  a  bill  for  account  and  dis- 
tribution: 72  Ga.  150. 

Widow  in  1869,  as  head  of  family  of  minor  children,  having  husband's  lands 
homesteaded,  homestead  of  children's  interest  void:  75  Ga.  680. 

Personal  property  of  deceased  person  passes  and  is  administered  according 
to  law  of  his  domicile':  76  Ga.  384. 
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Deceased  borrower's  sole  heir  at  law  paying  usurious  debt  secured  by  realty, 
can  recover  usury  ;  right  of  action  is  in  him,  not  in  administrator:  78  Ga.  635. 

Where,  with  consent  of  heirs,  administrator  could  sue  for  and  recover  land : 
78  Ga.  770. 

To  receive  and  take  care  of  rents  payable  in  kind  is  the  right  and  duty  of 
distributees  and  heirs,  and  not  inconsistent  with  rights  or  interests  of  cred- 
itors :  80  Ga.  260. 

No  administrator,  heirs  took  possession  and  made  crop;  held,  crop  was 
theirs,  subject  to  rent,  not  assets  of  estate  subject  to  its  debts :  82  Ga.  46. 

Widow  not  taking  dower  was  coheir  with  children  ;  before  administrator 
appointed,  adult  children  not  objecting,  she  could  rent  out  lands;  for  such 
rent  administrator  not  accountable :  82  Ga.  67. 

A  vested  right  to  an  income  for  a  specified  period  of  time,  passes  to  admin- 
istrator, not  to  children :  86  Ga.  496. 

Where  plaintiff  in  suit  for  land  dies,  his  widow  and  sole  heir  made  party, 
when  and  how :  91  Ga.  546. 

Rents  belong  to  administrator  where  tenancy  is  under  contract  with  intes- 
tate ;  aliter,  where  tenant's  contract  is  with  administrator,  and  rents  not 
needed  for  debts  and  expenses ;  in  latter  case  heir's  vendee  entitled  to  rents  ; 
in  former,  not :  94  Ga.  579. 

Administrator  being  in  fact  still  in  possession  of  land  could  maintain  action 
to  eject  intruder,  notwithstanding  he  had  had  land  partitioned  among  heirs : 
94  Ga.  656. 

Action  for  lands  and  to  set  aside  deed,  properly  brought  against  heirs  of 
deceased  grantee  instead  of  his  administrator:  95  Ga.  44. 

Acts  mi-2,     §3354.   (1761.)   Husband  sole  heir.     Upon  the  death  of  the  wife  the 

p.  48.  °  v  '  c 

$$3367,3355  husband  is  her  sole  heir,  and  upon  payment  of  her  individual  debts, 
if  any,  may  take  possession  thereof  without  administration,  unless 
she  dies  intestate  leaving  a  separate  estate  without  remainder  or 
limitation  over  which  can  and  does  take  effect,  and  leaves,  with  the 
husband,  a  surviving  child  or  children,  or  descendants  of  a  child  or 
children,  then  such  separate  estate  shall  be  equally  divided,  share 
and  share  alike,  between  said  husband  and  said  offspring  per  capita, 
but  the  descendants  of  children  shall  take  per  stirpes. 

Letters  of  administration  upon  the  estate  of  the  deceased  wife  by  the  sur- 
viving husband  claiming  property  through  her,  inadmissible  until  such  property 
proven  to  have  been  hers :  24  Ga.  155.  By  failure  of  the  husband  to  adminis- 
ter, his  administrator  does  not  lose  the  right  to  recover  her  estate  for  next  of 
kin  or  legatee  of  the  husband :  25  Ga.  624  ;  29/733.  Marriage  gave  such  title 
to  the  husband  in  the  wife's  land  that  without  administration,  although  he 
had  not  reduced  it  to  possession,  he  might  sue  for  it  and  recover  it:  29  Ga.  58. 
Wife's  debts  must  be  paid  first  before  the  husband  can  inherit  her  property: 
52  Ga.  648-652.  Who  is  an  heir,  and  the  law  of  this  section  referred  to :  5L  Ga. 
222.  As  to  the  husband  being  the  wife's  heir:  56  Ga.  101-110.  Now  the  wife 
can  will  her  separate  estate  without  her  husband's  consent:  56  Ga.  344-346. 
Section  cited  and  construed  with  reference  to  the  next :  57  Ga.  426.  The  ques- 
tion of  the  husband's  right  to  wife's  property  discussed  :  57  Ga.  414;  60/653. 

Where  husband  would  be  sole  heir  to  separate  estate  deeded  by  him  to  his 
wife  in  1852:  57  Ga.  523.  Where  title  to  wife's  separate  estate  vested  in  ad- 
ministrator, who  could  bring  trover  for  it:  1  Ga.  381-390.  Where  title  to  sep- 
arate estate  of  wife  vested  in  husband :  29  Ga.  733.     Where  chose  in  action  of 
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wife  not  reduced  to  possession  by  him  survived  to  her :  4  Ga.  319.  Where  hus- 
band's administrator  had  no  right  to  separate  estate  relinquished  by  husband 
to  wife :  22  Ga.  426-430 ;  8/279 ;  30/308.  Not  heirs :  34  Ga.  42 ;  23/407.  Land 
drawn  by  woman  before  marriage  does  not  vest  in  husband  where  grant  issued 
after  his  death  :  10  Ga.  186.  Distributive  share  accruing  to  wife,  but  distribu- 
tion after  his  death,  survives  to  wife :  11  Ga.  25.  Where  parol  agreement  as  to 
separate  estate  prevented  husband's  representative  from  taking  possession  of 
the  property:  33  Ga.  525.  Where  wife's  legacy  vested  in  husband  surviving: 
25  Ga.  622.  Husband's  right  of  property  under  Act  of  1845,  where  he  married 
a  wife  with  children  by  former  marriage :  23  Ga.  51-56.  Respective  rights  of 
property  of  husband  and  wife  where  settled  to  her  separate  use :  25  Ga.  480. 
Where  injunction  against  administrator  recovering  land :  30  Ga.  74.  Where 
no  title  vests  in  husband  of  land  bought  with  wife's  money,  and  she  may  will 
it:  36  Ga.  500.  Referring  to  rule  under  Act  of  1871,  incorporated  in  this  sec- 
tion: 56  Ga.  346.  Although  husband  sole  heir  under  this  section,  yet  not  in- 
cluded under  words  "next  of  kin"  in  a  will:  62  Ga.  142-145. 

In  1836,  a  married  woman  with  legitimate  children,  having  inherited  realty 
from  bastard  son,  her  husband's  marital  rights  attached.  When  she  died  the 
title  was  cast  on  him :  78  Ga.  770. 

In  1868-9,  husband  was  sole  heir  to  exclusion  of  children;  hence,  he  inher- 
ited unpaid  notes  for  purchase  of  land  :  81  Ga.  29. 

In  1867,  if  husband's  marital  rights  did  not,  under  the  facts,  vest  wife's  prop- 
erty in  him,  he  was  her  sole  heir :  89  Ga.  12. 

This  section  construed  with  section  3465,  as  to  year's  support:  86  Ga.  366. 

§3355.   (1762,  2484.)    Rules  of  inheritance.      The  following   rules  Acteuswj, 
shall  determine  who  are  the  heirs  at  law  of  a  deceased  person:  §$3367,3354. 

1.  Upon  the  death  of  the  husband,  without  lineal  descendants,  $3368. 
the  wife  is  his  sole  heir,  and  upon  the  payment  of  his  debts,  if  any,     ^^CJp*^  -t*J32' 
may  take  possession  of  his  estate,  without  administration.  *7£"vj-*-»  -*-* 

The  wife  must  administer :  57  Ga.  426.  y4p.  „  f/ 

May  sue  without  letters  ;  opposite  party  incompetent  witness:  88  Ga.  527.         ,  /  » 

Widow  dying  without  electing  to  take  child's  part,  her  executor  cannot  re- 
cover it  after  her  death :  9  Ga.  189.  Where  she  marries,  having  a  child,  the 
right  of  property  under  Act  of  1845,  and  as  to  husband's  rights  under  this  Act: 
23  Ga.  51.  Where  widow  was  heir  of  husband,  there  being  no  children  :  33  Ga. 
409;  36/546.  "Heirs  of  full  blood"  would  include  his  wife:  40  Ga.  562-575. 
Where  widow  did  not  elect  to  take  child's  part,  and  her  representative  could 
not  get  it :  45  Ga.  514. 

•  2.  Whenever  the  husband  or  widow  of  a  deceased  person  shall  beAct^884-6- 
under  the  age  of  twenty-one  years  and  entitled  to  a  share  in  the 
estate  of  such  deceased  husband  or  wife,  he  or  she  shall  be  entitled 
to  take  and  hold  such  share  without  the  intervention  of  a  guardian 
or  other  trustee. 

3.  If  there  are  children,  or  those  representing  deceased  children,  ^H45^ 
the  wife  shall  have  a  child's  part,  unless  the  shares  exceed  five  in§|^4>4696' 
number,    in   which   case   the  wife  shall  have  one  fifth  part  of  the 
estate.     If  the  wife  elects  to  take  her  dower,  she  has  no  further  in- 
terest in  the  realty. 
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Where  the  grandchildren  took  per  stirpes  :  6  Ga.  39-42.- 

Election  to  take  dower  estops  widow  from  claiming  child's  part  in  land  after- 
wards ascertained  to  have  belonged  to  husband  at  his  death :  83  Ga.  293. 

If  wife  dies  before  barring  herself  of  dower,  she  takes  no  interest  in  her  hus- 
band's lands  which  she  can  transmit,  etc. :  93  Ga.  686,  691. 

^25io4'3483'  ^*  Children  stand  in  the  first  degree  from  the  intestate,  and  in- 
herit equally  all  property  of  every  description,  accounting  for 
advancements  as  hereinafter  explained.  Posthumous  children  stand 
upon  the  same  footing  with  children  in  being,  upon  all  questions  of 
inheritance.  The  lineal  descendants  of  children  stand  in  the  place 
of  their  deceased  parents;  and  in  all  cases  of  inheritance  from  a 
lineal  ancestor,  the  distribution  is  per  stirpes  and  not  per  capita. 

Grandchildren  took  per  stirpes  :  6  Ga.  39.  Posthumous  children  inherit :  7 
Ga.  535.  The  children  of  illegitimates  took  per  capita,  just  as  those  of  legit- 
imates would  have  done :  45  Ga.  574-578.     See  78  Ga.  770. 

Acts"i859  **'  Brothers  and  sisters  of  the  intestate  stand  in  the  second  degree, 
p-35-  and  inherit,  if  there  is  no  widow,  or  child,  or  representative  of  child. 
The  half-blood  on  the  paternal  side  inherit  equally  with  the  whole- 
blood.  If  there  be  no  brother  or  sister  of  the  whole  or  half  blood 
on  the  paternal  side,  then  those  of  the  half  blood  on  the  maternal 
side  shall  inherit.  The  children  or  grandchildren  of  brothers  and 
sisters  deceased  shall  represent  and  stand  in  the  place  of  their  de- 
ceased parents,  but  there  shall  be  no  representation  further  than  this 
among  collaterals. 

Rights  of  illegitimates  under  this  law:  45  Ga.  574.  The  doctrine  of  this  sec- 
tion discussed  :  60  Ga.  201. 

Acts  1882-3,      6.  The  father,  if  living,  inherits  equally  with  brothers  and  sisters, 
Act  1841-3,  and  stands  in  the  same  degree.     If   there   be   no   father,    and   the 

Cobb,  296.  .  ...  - 

mother  is  alive,  she  shall  inherit  m  the  same  manner  as  the  father 
would. 

Last  child  refers  to  surviving  child  of  mother :  6  Ga.  125  ;  33/Sup.  29. 
As  to  mother's  inheritance  from  bastard  child,  see  section  2510. 
Mother  was  sole  heir  of  bastard  son;  being  married,  etc.,  her  husband's 
marital  rights  attached  :  78  Ga.  770. 

7.  In  all  degrees  more  remote  than  the  foregoing,  the  paternal 
and  maternal  next  of  kin  shall  stand  on  an  equal  footing. 

8.  First  cousins  stand  next  in  degree;  uncles  and  aunts  inherit 
equally  with  cousins. 

Cousins  on  paternal  and  maternal  side  stand  on  same  footing:  17  Ga.  230. 

9.  The  more  remote  degrees  shall  be  determined  by  the  rules  of 
the  canon  law  as  adopted  and  enforced  in  the  English  courts  prior 
to  the  4th  day  of  July,  a.  d.  1776. 

Tin's  part  of  this  section  cited  and  construed :  60  Ga.  199. 

General  Note. — Where  child  made  legitimate  by  legislature,  same  rights 
as  legitimates  in  inheriting:  25  Ga.  636-640.  Courts  lean  in  favor  of  the  law  in 
carrying  out  the  provisions  of  the  statute  of  distributions:  27  Ga.  324. 
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Personalty  situate  in  Georgia,  distributed  by  law  of  State  where  intestate 
was  domiciled:  71  Ga.  231. 

Life-assurance  policy  payable  to  "heirs"  of  assured,  held  payable  to  next 
of  kin,  under  this  section:  93  Ga.  752. 

Under  inheritance  Act  of  December,  1845,  where  widow,  having  three  children, 
married  again  before  division  of  deceased  husband's  estate,  her  share  duly  as- 
signed soon  after  second  marriage  vested  immediately  in  her  and  said  children. 
Statute  of  limitations  runs  in  favor  of  bona  fide  purchaser  of  her  said  share  from 
date  of  such  vesting :  88  Ga.  710. 

§3356.  Persons  who  could  inherit  each  from  the  other.  Where  hus-^^894' 
band  and  wife,  parent  and  child,  brothers  and  sisters,  or  other  per- 
sons who  could  inherit  each  from  the  other,  are  killed  or  lost,  under 
circumstances  making  it  impossible  to  determine  which  died  first, 
the  property  of  each  shall  descend  to  their  respective  heirs,  exclud- 
ing each  as  heir  of  the  other,  but  nothing  herein  shall  be  held  to  pre- 
vent children  of  either  from  inheriting  as  heirs  of  the  other. 

§3357.  (2485.)  Right  of  administrator.  Upon  the  appointment  of  S?'3092, 
an  administrator,  the  right  to  the  possession  of  the  whole  estate  is 
in  him,  and  so  long  as  such  administrator  continues,  the  right  to 
recover  possession  of  the  estate  from  third  persons  is  solely  in  him. 
If  there  be  no  administration,  or  if  the  administrator  appointed 
consents  thereto,  the  heirs  at  law  may  take  possession  of  the  lands, 
or  may  sue  therefor  in  their  own  right. 

The  statute  of  limitations  does  not  commence  to  run  against  recovery  of 
intestate's  property  by  ejectment  until  administration  granted:  1  Ga.  379; 
3/105;  10/491.  Where  death  before  adverse  possession  began  :  1  Ga.  538.  Tro- 
ver by  administrator  with  will  annexed :  6  Ga.  443.  Where  administrator  en- 
joined from  recovering  land  of  intestate:  7  Ga.  589;  16/31;  30/74;  23/374. 
Rights  of  executor  as  to  bringing  ejectment  and  as  to  real  estate  determined 
by  the  will:  9Ga.  55.  As  to  order  from  ordinary  where  administrator  sues  for 
land  against  heir:  14  Ga.  145;  20/135.  Suit  by  the  heir  for  land :  3  Ga.  105; 
18/173;  14/666;  22/283;  41/42.  Injunction  against  trover  by  one  taking  out 
letters  of  administration  after  great  lapse  of  time :  18  Ga.  520-523 ;  20/514. 
Where  children  could  assert  their  rights,  and  administrator  not  necessary 
party :  23  Ga.  536.  Where  administrator  may  sue  to  recover  land  for  one  of 
heirs,  non  compos  menu's,  regardless  of  the  seven  years  bar:  27  Ga.  494.  Where 
after  issuing  of  grant  administrator  could  bring  ejectment  for  it :  22  Ga.  107. 
When  administrator  liable  in  trover:  15  Ga.  189;  17/452;  57/149.  Goods  of 
another  having  been  in  possession  of  deceased,  not  assets  in  hands  of  his  adminis- 
trator: 19  Ga.  554.  Bill  for  direction  by  executors:  23  Ga.  31.  Bill  by  cred- 
itors against  administrator,  demurrer  to,  sustained:  3  Ga.  575.  Whei'e  heirs 
may  go  into  equity  to  set  aside  sales  by  executors,  administrators,  etc. :  8  Ga. 
236.  Creditor's  bill,  administrator  de  bonis  non  administers  on  estate  unadmin- 
istered:  10  Ga.  266.  Where  creditors  could  not  interfere  with  administration 
by  compelling  debtors  to  pay  to  them :  16  Ga.  454.  Legatees  must  proceed 
through  legal  representatives  of  estate,  to  recover  personal  property:  12  Ga. 
278.  Money  in  bank  passed  to  deceased's  administrator:  13  Ga.  341.  Admin- 
istrator's interest  in  estate  for  payment  of  debts  and  distribution  :  27  Ga.  125. 
Where  court  refused  to  order  property  from  hands  of  receiver  into  adminis- 
trator's possession :   41  Ga.  550.     Action  by  administrator  for  property  con- 
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verted:  30  Ga.  296.  Section  cited,  where  ejectment  brought  by  heirs:  61  Ga. 
462,  463.  Temporary  administrator  may  file  illegality  to  execution  against  in- 
testate's lands :  39  Ga.  565. 

Letters  of  administration  admissible  in  ejectment  suit  by  administrator, 
although  do  not  mention  realty — province  of  letters  :  66  Ga.  710. 

Heirs  and  creditors  may  sue  for  land  when  administrator  is  in  collusion 
with  defendant:  70  Ga.  328. 

Distributees  cannot  sue,  though  funds  are  in  danger  of  being  divided  among 
irresponsible  persons  :  70  Ga.  604. 

Plaintiff  without  right  to  sue  cannot  acquire  it,  pending  the  suit,  by  being 
made  administrator:  70  Ga.  604. 

No  right  here  to  take  charge  of  assets  held  by  intestate,  as  administrator 
de  bonis  non,  for  execution  of  trust:  75  Ga.  386. 

Vo]'S'  §3358.  (2486.)  May  recover  from  heirs,  etc.,  when.  The  adminis- 
3319,  trator  may  recover  possession  of  any  part  of  the  estate  from  the 
heirs  at  law,  or  purchasers  from  them;  but  in  order  to  recover  lands, 
it  is  necessary  for  him  to  show  upon  the  trial,  either  that  the  prop- 
erty sued  for  has  been  in  his  possession,  and  without  his  consent  is 
now  held  by  the  defendant,  or  that  it  is  necessary  for  him  to  have 
possession  for  the  purpose  of  paying  the  debts  or  making  a  proper 
distribution.  An  order  for  sale  or  distribution  granted  by  the  ordi- 
nary after  notice  to  the  defendant,  shall  be  conclusive  evidence  of 
either  fact. 

When  permission  from  ordinary  necessary  to  bring  action  against  heir: 
3  Ga.  Ill ;  14/145.  Trover  by  administrator,  division  of  the  property  by  con- 
sent of  legatees,  no  defense:  6  Ga.  443.  When  administrator  may  recover 
land  from  one  of  the  heirs  although  there  be  no  order  of  sale:  20  Ga.  135-141. 
Purchaser  with  notice  of  executor's  breach  of  trust,  liable  to  heirs  and  lega- 
tees :  19  Ga.  94, 130.  Trover  by  administrator,  when  need  not  show  order  of  ordi- 
nary :  25  Ga.  28.  Bill  by  administrator^  bonis  non  to  set  aside  sheriff's  sale  for 
fraud  :  47  Ga.  651,  652.  What  not  good  defense  to  foreign  administrator  suing 
guardian  for  money  of  intestate:  60  Ga.  150.  Section  cited:  50  Ga.  526,527; 
64/17.  Where  heirs  at  law  had  no  right  of  action  on  bond  of  temporary  ad- 
ministrator before  permanent  one  appointed  :  55  Ga.  431.  Section  cited  in  ref- 
erence to  order  by  ordinary  to  sell  to  pay  debts,  notice,  etc.,  being  conclusive : 
56  Ga.  431-434. 

This  applies  only  to  suits  by  administrator  against  heirs  or  those  holding 
under  heirs :  70  Ga.  790. 

Prior  to  Code  it  was  not  absolutely  settled  whether  administrator  could  re- 
cover in  ejectment  against  heir  at  law  without  order  for  sale  from  ordinary. 
Under  Code  such  order  advisable  if  not  indispensable  :  79  Ga.  179. 

Broadness  of  representative  powers  of  administrator:  81  Ga.  666;  citing 
72  Ga.  725. 

Sale  of  land  by  executrix,  under  proper  order  of  court  of  ordinary,  cuts  off 
mortgage  made  by  a  devisee  upon  his  interest :  86  Ga.  786. 
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ARTICLE  2. 

OF    ADMINISTRATION. 


r 


SECTION  1. 

DIFFERENT    KINDS    OF    ADMINISTRATORS    AND    RULES    FOR     GRANTING 

LETTERS. 

§3359.  (2487.)  Temporary  letters .  The  ordinary  may  at  any  time  ^cobr^s'ii. 
grant  temporary  letters  of  administration  upon  any  unrepresented  Aoobbf283. 
estate,  for  the  purpose  of  collecting  and  taking  care  of  the  effects  of  "^fo*851"2' 
the  deceased,  to  continue  and  have  effect  until  permanent  letters  are  ^^ff^7' 
granted;  and  from  the  order  granting  temporary  letters  there  shall 
be  no  appeal. 

Where  situation  of  executors  similar  to  temporary  administrators :  55  Ga. 
341.  To  be  granted  where  there  is  a  contest  for  administration  pendente  lite: 
14  Ga.  653.  If  granted  in  term  time  upon  contest,  the  error  may  be  corrected 
by  certiorari:  40  Ga.  389.  When  temporary  administrator  should  ask  for  in- 
junction :  24  Ga.  131.  When  selling  cotton  by,  to  pay  intestate's  drafts,  not  in- 
valid :  28  Ga.  272.  May  file  illegality  to  execution,  and  permanent  one  becomes 
a  party  to :  39  Ga.  565.  Where  temporary  administrator  could  not  bind  estate 
by  note :  46  Ga.  296.  No  bill  by  heirs  on  bond  of  temporary  administrator  be- 
fore appointment  of  a  permanent  one:  55  Ga.  431.  Cannot  bind  nor  can  per- 
manent one  ratify  his  contracts  for  fees  in  resisting  the  setting  up  of  will : 
56  Ga.  655-659.  Should  not  refuse  because  securities  resided  in  a  different 
county  :  16  Ga.  14. 

Letters  ad  colligendum,  the  remedy,  where  fund  is  in  danger  of  being  wasted 
70  Ga.  608. 

Temporary  administrator  cannot  distribute  any  part  of  estate,  nor  sell 
realty  ;  notice  by  applicant  for  dower  (section  4699)  must  be  given  to  perma- 
nent representative  of  estate :  82  Ga.  202. 

§3360.   (2488.)    Bond   of   temporary  administrator.      The   ordinary  ^'fgf6^ 
may  issue  such  temporary  letters  of  administration,  upon  the  party 
or  parties  to  whom  they  are  granted  giving  good  and  sufficient  bond, 
with  security,  for  double  the  amount  of  all  the  personal  property 
belonging  to  the  estate,  other  than  real  estate. 

Heirs  at  law  have  no  right  to  action  on  bond  of  temporary,  until  appoint- 
ment of  permanent  administrator :  55  Ga.  431. 

Temporary  administrator  cannot  distribute  any  portion  of  intestate's 
estate,  nor  sell  realty,  nor  interfere  with  realty  except  to  preserve  and  pro- 
tect it :  82  Ga.  202. 

§3361.    Temporary  administrator  may  sue.     A  temporary  adminis- |^'a  .M(. 
trator  may  sue  for  the  collection  of  debts  or  personal  property  of  the 
intestate.     If  a  permanent  administrator  be  appointed  pending  the 
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action,  he  may  be  made  a  party  in  lieu  of  the  temporary  adminis- 
trator. 

May  obtain  injunction  and  sue  for  effects:  70  Ga.  008. 

May  maintain  trover,  when  :  73  Ga.  110. 

May  sue  for  homicide  of  intestate,  Alabama  law  being  applicable :  84  Ga.  519. 

53367(io).  §3362.  (2489.)  Pendente  lite.  Pending  an  issue  of  devisavit  vel  non 
upon  any  paper  propounded  as  a  will,  temporary  letters  of  adminis- 
tration may  be  granted,  unless  the  will  has  already  been  admitted  to 
probate  in  common  form,  and  letters  testamentary  issued. 

Appeal  proper  remedy  to  review  ordinary's  refusal  to  grant  \ettevs  pendente 
lite  :  16  Ga.  13-15 ;  17/263. 

§3363.  (2490.)  De  bonis  non.  Administration  de  bonis  non  is 
granted  upon  an  estate  already  partially  administered,  and  from 
any  cause  unrepresented. 

Only  entitled  to  property  remaining  unadministered :  11  Ga.  599 ;  5/56,  332 ; 
3/256.  When  creditor  cannot  call  the  removed  executor  or  administrator  to 
account,  not  averring  a  refusal  of  administrator  de  bonis  non  to  do  so :  10  Ga. 
266-271.  Deed  to  land  in  accordance  with  bond  given  by  his  intestate:  19  Ga. 
153.  As  to  making  administrator  de  bonis  non  a  party  to  suit  after  first  ad- 
ministrator :  30  Ga.  775.  Administrator  de  bonis  non  bringing  ejectment  can- 
not be  met  by  claim  of  executor:  45  Ga.  112.  Could  not,  at  common  law  and 
before  Act  of  1845,  call  to  account  representative  of  deceased  administrator  or 
executor:  1  Ga.  83.  As  to  rights  of  creditors  to  sue  where  there  is  an  ad- 
ministrator de  bonis  non:  11  Ga.  658  ;  10/266  ;  61/550 ;  45/616. 

Judgment  removing  administrator  is  distinct  from  appointment  of  admin- 
istrator de  bonis  non:  70  Ga.  350. 

Admission  of  heirs  injudicio,  or  otherwise,  not  binding  on  administrator 
de  bonis  non:  70  Ga.  350. 

Administrator  de  bonis  non,  not  bound  by  arrangement  of  former  adminis- 
trator with  attorney  to  retain  funds  to  secure  his  fees  or  to  indemnify  him  as 
surety  on  bond :  70  Ga.  350. 

^ooKot       §3364.   (2491.)    With  will  annexed.      Administration  with  the  will 
Wsgw.ssis,  annexed  is  granted  where  the    deceased  died  testate,   but  no   ex- 
ecutor  appears  to   qualify  and  execute  the  will.     If  the  executor 
appointed  is  disqualified,  for  want  of  age,  the  letters  may  be  granted 
until  the  disability  ceases. 

Action  here  against  such  administrator,  on  a  judgment  obtained  in  Virginia 
against  an  executor:  3  Ga.  426.  Division  by  consent  of  heirs  no  defense  to 
trover  by  such  administrator:  6  Ga.  443.  Could  not  formerly  administer  on 
any  portion  not  disposed  of  by  will :  9  Ga.  461 ;  16/213.  An  equitable  claim 
against  the  estate  cannot  be  pleaded  against  action  by  administrator  with  will 
annexed, for  debt  due  estate:  16  Ga.  481.  Trover  by:  25  Ga.  480.  Sales  by, 
must  be  by  the  will,  or  order  of  the  ordinary :  27  Ga.  75,  585. 

Birth  of  posthumous  child  revokes  letters  of  administration  cum  testamento 
anncxo:  70  Ga.  764. 

Appointment  of  administrator  with  will  annexed,  not  necessarily  void 
because  executor  had  previously  qualified,  etc. :  91  Ga,  423. 
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§3365.   (2492.)    Who  are  qualified.     None  but  citizens  of  the  United  AJ*^5283 
States,   residing  in  the  State  of  Georgia,   are  qualified  to  be  made^3308- 
administrators,  except  as  provided  in  the  next  section. 

Section  cited :  63  Ga.  464. 

Judgment  of  court  of  ordinary  granting  letters  of  administration,  not  col- 
laterally attacked  because  applicant  non-resident  of  Georgia:  67  Ga.  103. 

Non-residents  incompetent  to  administer,  and  cannot  become  parties  to 
caveat  against  creditor  claiming  administration  :  72  Ga.  776. 

§3366.   (2493.)  Exception.     Whenever  a  citizen  of  another  State  or  Acts 1855-6, 
Territory  of  the  United  States  shall  be  heir  at  law,  of  equal,  greater  Acts  lm, 
or  sole  interest,  of  any  estate  of  a  deceased  citizen  of  Georgia,  it $3293." 
shall  be  lawful  for  such  non-resident  citizen  to  act  as  administrator 
of  such  estate:  Provided,  such  non-resident  shall,  before  he  is  quali- 
fied to  act,  be  required  to  give  bond  and  good  security  in  a  sum  equal 
to  double  the  amount  of  such  estate,  payable  to  the  ordinary  of  the 
county  before  whom  he  may  qualify  in  this   State.     The  securities 
shall  be  resident  citizens  of  this   State,  aud  liable  to  be  sued  and 
proceeded  against,  in  the  first  instance,  for  any  default,  liability  or 
mismanagement  on  the  part  of  such  non-resident  administrator,  with- 
out joining  such  administrator  in  said  suit. 

Non-residence  or  absence  of  executor  after  probate  does  not  disqualify  or 
revoke  letters  testamentary :  28  Ga.  387  ;  12/604.     Section  cited  :  63  Ga.  464. 

§3367.  (2494. )  Rules  for  granting  letters.  In  the  granting  of  letters  AQt-ul648,03 
of  administration  of  any  kind,  the  following  rules  shall  be  observed,  AQti[893,05 
the  applicant  being,  in  all  cases,  of  sound  mind,  and  laboring  under  ^^7, 

rr  ,  °'  °  Cobb,  294. 

no  disability:  $&,3309 , 

^  2500,  ooo4, 

1.  The  husband  or  wife  surviving,  irrespective  of  age,  shall  be  first  3392- 
entitled. 

Wife  or  one  she  should  suggest  would  be  fit  person  for  issuing  letters  of  ad- 
ministration to :  63  Ga.  615.  Rights  of  husband  as  to:  4  Ga.  377-385.  Husband 
shall  have  administration  of  all  wife's  personal  estate:  4Ga. 542.  And  of  her 
realty :  25  Ga.  624.  Where  widow  preferred  to  creditor :  32  Ga.  575.  Where 
administration  was  refused  to  widow :  55  Ga.  355  ;  49/412. 

Cited :  72  Ga.  789. 

Where  negro  married  one  of  two  reputed  wives  under  Act  of  1866,  she  is  his 
widow  and  entitled  to  administer,  although  he  cohabited  with  other  until 
death :  91  Ga.  314. 

2.  The  next  of  kin,  at  the  time  of  the  death,  according  to  the  law $2527. 
declaring  relationship  and  distribution,  shall  be  next  entitled;  but  if 
the  party  died  testate,  the  person  most  beneficially  interested  under 
the  will  shall   have  the  preference.      Relations  by  consanguinity 
shall  be  preferred  to  those  by  affinity. 

Contest  between  collateral  kinsmen  where  infant  next  of  kin,  then  his 
guardian  :  31  Ga.  697.  Where  the  next  of  kin  of  husband  would  be  entitled  to 
administer:  25  Ga.  624. 
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Party  here  not  entitled  in  preference  to  next  of  kin  because  most  bene- 
ficially interested  under  will :  66  Ga.  290. 

Law  of  relationship  not  relied  on  to  exclusion  of  that  of  distribution — rule 
where  neither  applicant  is  distributee,  but  related  :  68  Ga.  164. 

Cited:  72  Ga  789. 

3.  If  there  be  several  of  the  next  of  kin  equally  near  in  degree, 
the  person  selected  in  writing  by  a  majority  of  those  interested  as 
distributees  of  the  estate,  and  who  are  capable  of  expressing  a  choice, 
shall  be  appointed. 

A  void  appointment  of  one  of  the  justices  presiding  at  time  of  appointment : 
6  Ga.  443.  Ordinary  should  appoint  a  fit  person  selected  by  majority  of  next 
of  kin :  35  Ga.  243  ;  59/269,  270. 

Where  one  clearly  entitled  alone  selected  one  of  two  contestants,  not  nec- 
essary for  selection  to  be  in  writing :  68  Ga.  164. 

Selection  must  be  in  writing,  and  attorneys  for  non-residents  cannot  make 
it:  72  Ga.  776. 

Continuance  to  get  written  selection  refused  :  72  Ga.  777. 

4.  If  no  such  preference  is  expressed,  the  ordinary  may  exercise 
his  discretion  in  selecting  the  one  best  qualified  for  the  office. 

Where  applicant  for,  has  been  advanced  full  share  and  is  setting  up  adverse 
claim,  should  be  considered  :  29  Ga.  519. 

5.  Where  no  application  is  made  by  the  next  of  kin,  a  creditor  may 
be  appointed;  and  among  creditors,  as  a  general  rule,  the  one  having 
the  greatest  interest  will  be  preferred. 

Where  widow  preferred  in  contest  between  her  and  creditors :  32  Ga.  575. 
Contest  between  creditors,  preference  of,  where  portion  of  one  should  be  con- 
sidered :  42  Ga.  401.  Widow  with  one  creditor  assisting,  preferred  to  another 
creditor  with  large  claim :  32  Ga.  575. 

In  contest  for  administration,  creditor  properly  prevailed  over  one  not  cred- 
itor nor  of  kin,  though  nominated  by  largest  creditor:  80  Ga.  614. 

6.  The  persons  entitled  to  an  estate  may  select  a  disinterested 
person  as  administrator,  and,  if  otherwise  qualified,  he  shall  be 
appointed. 

No  authority  is  given  creditors  to  nominate  a  person  in  preference  to  a  cred- 
itor applying,  unless  they  nominate  a  creditor ;  right  of  nominating  does  not 
extend  to  heir  of  intestate's  heir:  80  Ga.  614. 

Guardian  of  sole  devisee,  although  estate  insolvent,  entitled  to  select,  etc. : 
95  Ga.  383. 

7.  The  person  entitled  to  administration  may  desire  a  third  per- 
son associated  with  him  in  the  administration,  and  in  such  case,  if 
otherwise  qualified,  he  may  be  appointed. 

8.  No  person  shall  be  appointed  administrator,  who  is  neither  of 
kin  to  the  intestate  nor  a  creditor,  nor  otherwise  interested  in  the 
grant  of  administration,  except  in  the  cases  before  provided. 

Creditors  cannot  select  one  not  of  kin  nor  a  creditor,  such  as  president  of 
creditor  corporation  :  95  Ga.  383. 
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9.  As  a  general  rule,  to  cover  all  cases  not  specially  provided  for, 
the  person  having  the  right  to  the  estate  ought  to  have  the  adminis- 
tration . 

Cited :  72  Ga.  789. 

10.  Temporary  letters  of  administration,  pending  the  litigation  on^3362- 
a  propounded   will,  should  generally  be  granted  to  the  nominated 
executor. 

General  Note. — Where  applicant  for  administration  has  right  to  open  and 
conclude :  9  Ga.  190.  Temporary  administrator  should  be  appointed  where 
contest  as  to  proper  representation  of  estate :  14  Ga.  653.  Pleadings  need  not 
aver  grounds  on  which  administrator  entitled  to  the  letters  :  22  Ga.  431.  Cred- 
itor applying  should  be  allowed  to  show  how  he  is  such  creditor :  46  Ga.  315. 
Trover  by  administrator:  1  Ga.  381.  Choice  of  creditors  for  one  creditor 
should  be  considered  by  ordinary  in  selecting:  42  Ga.  401. 

When  husband  of  sole  heir  entitled  to  administer  under  Act  of  1828:  10 
Ga.  98-101. 

These  rules  for  granting  administration  discussed  and  applied :  72  Ga.  776. 

Non-residents  incompetent  to  administer  and  cannot  become  parties  to  caveat 
against  creditor  claiming  administration  :  72  Ga.  776. 

Will  established  revokes  letters  except  as  to  property  already  administered  : 
76  Ga.  384. 

Friendliness  of  administrator  as  well  with  creditors  as  with  heirs  and  lega- 
tees, encouraged  by  policy  of  law:  78  Ga.  658. 

§3368.  Married  woman  may  act.     Any  married  woman  may  act  as  ActsQi882-3, 
executrix  or  administratrix  upon  any  estate  by  complying  with  all *3i2,3355 
the  requisitions  provided  by  law  for  other  like  representatives  of  es- 
tates, and  no  letters  testamentary  or  of  administration  granted  to 
a  feme  sole   shall  abate  in  consequence  of  her  marriage    after    the 
granting  of  such  letters  testamentary  or  of  administration. 

For  notes  see  general  note  following  section  3318,  catchword  "Executrix. 

§3369.  May  sue  and  be  sued.     Any  married  woman  acting  as  exec- ^12' 3356 
utrix  or  administratrix  may  sue  and  be  sued  as  a  feme  sole  touching 
the  administration  of  the  estate  which  she  may  represent,  and  her 
separate  estate  shall  be  bound  for  all  judgments  as  though  she  were 
a  feme  sole. 

§3370.   (2499.)    Survivorship   amongst    administrators.     If    adminis-  Hf^3' 4592' 
tration   has   been  granted    to  more   than  one,  upon   the    death    of 
either  the  right  of  administration  survives  to  the  other. 

Survivor  must    administer  father's  estate  before  son's   administrator  en 
titled:  77  Ga.  271. 

§3371.  (2500.)  Need  not  be  the  person  citing.  Administration  may 
be  granted  to  other  persons  than  him  in  whose  name  the  citation 
issues,  arid  without  a  new  citation  being  published. 

New  citation  not  necessary  to  appoint  one  not  the  first  applicant :  19  Ga. 
220 ;  35/243. 
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Act|01855"6'  §3372.  (2498.)  One  offering  security  shall  have  preference.  When- 
ce7'3384' ever,  under  a  citation  for  administration,  according  to  section  3367 
of  this  Code,  any  person  entitled  to  administration  under  the  rules 
set  forth  in  section  3367  shall  offer  to  the  ordinary  good  and  suffi- 
cient security,  as  required  in  section  3396  of  this  Code,  although  not 
entitled  to  the  administration  by  priority  under  the  rules  for  grant- 
ing letters,  such  person  so  offering  security  shall  nevertheless  be 
entitled  to  the  administration  by  reason  of  his  ability  to  give  secu- 
rity, in  preference  to  one  who  has  priority  according  to  rule,  but 
does  not  offer  security. 

"*pCti4o884'  §3373.  Administrator  must  give  bond.  Where  any  person  is  ap- 
$3396.  pointed  administrator  on  any  estate  without  being  required  to  give 
bond  and  security,  any  person  interested  in  such  estate,  as  creditor, 
distributee  or  legatee,  may  require  the  person  so  appointed  adminis- 
trator to  give  bond  and  security  as  administrator,  and  in  default 
thereof  be  removed:  Provided,  the  person  moving  to  have  bond 
and  security  given  or  the  administrator  removed  shall  present  the 
name  of  some  fit  and  proper  person  who  is  willing  to  take  the  ad- 
ministration, and  who  will  give  bond  and  security  as  such  adminis- 
trator. 

Acti40884'  §3374.  Character  of  petition.  The  person  moving  shall  petition  the 
ordinary  to  require  the  administrator  to  give  bond  and  security,  or 
in  default  thereof  be  removed,  in  which  petition  shall  be  given  the 
name  of  the  person  who  is  willing  to  take  the  administration  and 
give  bond  and  security.  The  administrator  shall  be  served  person- 
ally with  a  copy  of  the  petition,  and  at  the  expiration  of  ten  days 
from  the  service  of  the  petition,  the  ordinary  shall  hear  the  same, 
either  in  term  time  or  in  vacation;  and  if  the  ordinary  is  satisfied 
that  the  person  offered  as  administrator  is  a  fit  and  proper  person  to 
be  appointed,  he  shall  require  the  administrator  to  give  bond  and 
security  within  a  given  time,  or  in  default  thereof  be  removed  from 
the  administration  of  said  estate. 

^ho884,  §3375.  Time  to  be  given.  The  order  requiring  the  administrator  to 
give  bond  and  security  shall  give  not  less  than  five,  nor  more  than 
fifteen  days  within  which  to  give  bond  and  security,  and  if,  at  the 
expiration  of  the  time  given,  the  bond  and  security  is  not  given,  the 
ordinary  shall  vest  the  administration  in  the  person  offered  for  that 
purpose. 
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SECTION  2. 

COUNTY  ADMINISTRATORS. 

§3376.  County  administrators.  There  shall  be  appointed,  in  each  ^^g1882"3' 
county,  a  county  administrator,  whose  duty  it  shall  be  to  take  charge  $f|21' 3389' 
of  all  estates  unrepresented,  and  not  likely  to  be  represented. 

§3377.  To  give  bond.  The  county  administrator  shall  be  appointed  ^ctf0*882~3' 
by  the  ordinary  of  the  county  in  which  he  is  to  serve,  and  shall  give  $$2521- 3396- 
bond,  with  good  security  to  be  judged  of  by  the  ordinary,  in  the  sum 
of  five  thousand  dollars.  Such  bond  shall  be  payable  to  the  ordinary 
for  the  benefit  of  all  concerned,  and  shall  be  attested  by  him,  and 
shall  be  conditioned  for  the  faithful  discharge  of  his  duty  as  county 
administrator,  as  required  by  law;  suits  thereon  may  be  brought  by 
any  person  aggrieved  by  the  misconduct  of  the  county  administra- 
tor, as  provided  by  law  for  suits  on  the  bonds  of  other  adminis- 
trators. 

§3378.   Order  placed  on  minutes.     The  order  appointing  said  county  ^fo1882"3, 
administrator  shall  be  entered  on  the  minutes  of  the  court  of  ordi- 
nary,   and   the   original  placed   in    the    possession  of   said    county 
administrator. 

§3379.   Qualifications.     Said  county  administrator  shall  be  a  citi-  ^ct|01882"3' 
zen  of  the  county  for  which  he  is  appointed,  who  has  attained  the$3389- 
age  of  twenty-one  years,  and  been  for  one  year  a  resident  of  said 
county.     The  clerk  of  the  superior  court  shall  be  eligible  to  this  office. 

§3380.  Term  of  office.  The  term  of  office  of  the  county  adminis-  ^ct§01882"3, 
trator  shall  expire  on  the  first  Monday  in  March,  1885,  and  all  suc- 
ceeding terms  of  said  officer  shall  begin  on  the  first  Monday  in  March, 
and  expire  on  the  first  Monday  in  March  four  years  next  thereafter: 
Provided,  said  county  administrator'  shall  hold  his  office  until  his 
successor  is  appointed  and  qualified.  All  vacancies  in  said  office, 
whether  by  death,  resignation,  removal  from  the  county,  or  removal 
from  office,  shall  be  filled  by  the  ordinary  for  the  unexpired  term. 

§3381.  Administration,  how  vested  in  administrator.     If  from  anv  ActfA1882'3, 

v  '  •*      p.  oU. 

cause  an  estate  be  unrepresented,  and  not  likely  to  be  represented,^3465-3424 
the  ordinary  shall  vest  the  administration  thereof  in  the  county  ad- 
ministrator, a  citation  being  first  published  for  four  weeks,  as  in 
other  cases.  If,  however,  such  estate  does  not  exceed  in  value  the 
sum  exempted  by  law  to  the  widow  and  children  of  the  deceased, 
no  administration  shall  be  necessary,  but  the  ordinary  shall  by  or- 
der set  apart  the  same  to  the  widow  and  children,  as  now  provided 
by  law.  The  county  administrator  may  resign  his  office  as  other 
administrators  are  allowed  by  law  to  do. 

§3382.  Ordinary  to  grant  letters  to  each  estate.  The  ordinary  shall  Acts^issa-s, 
grant  to  said  county  administrator  separate  letters  of  administra- 
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tion  upon  each  estate  placed  in  his  hands,  and  he  shall  be  subject 
to  all  the  liabilities  and  entitled  to  all  the  rights,  privileges  and 
emoluments  prescribed  by  law  for  other  administrators,  and  in  the 
administration  of  estates  placed  in  his  hands  shall  be  governed  and 
controlled  by  the  law  provided  for  other  administrators. 

Acts  1882-s,  §3383.  Bonds  strengthened  or  letters  revoked.  The  ordinary  may,  for 
good  cause  shown,  as  provided  in  sections  3400,  2530,  and  2531  of  the 
Code,  revoke  the  letters  of  administration  of  the  county  adminis- 
trator, or  require  additional  security  on  his  bond,  or  pass  such  other 
order,  as  in  his  judgment  is  expedient  and  necessary,  for  the  good 
of  any  particular  estate  in  the  hands  of  any  county  administrator. 

Acts  1882-3,      §3384.  Require  new  bond.     If,  in  the  opinion  of  the  ordinary,  it 

$3372.  shall  become  necessary  for  the  good  of  any  estate  placed,  or  about 
to  be  placed,  in  the  hands  of  the  county  administrator,  for  said 
county  administrator  to  give  additional  security  on  his  bond,  or  to 
give  additional  bond  with  security,  the  ordinary  shall  have  au- 
thority to  fix  the  amount  of  said  bond,  and  shall  cite  the  county 
administrator  to  appear  at  a  regular  term  of  the  court  and  show 
cause,  if  any  he  has,  why  he  shall  not  give  additional  bond  with 
additional  security  as  aforesaid. 

Acts  1882-3,  §3385.  Order  therefor.  If,  upon  the  hearing,  the  county  adminis- 
trator shall  fail  to  show  good  cause  why  he  shall  not  give  additional 
bond,  or  why  he  shall  not  give  additional  security,  the  ordinary 
shall  pass  an  order  fixing  the  amount  of  the  bond,  and  directing  the 
county  administrator  to  give  additional  security  on  or  before  a  day 
named  in  said  order,  which  day  shall  not  be  longer  than  thirty  days. 

Acts  1882-3,      88386.  Failure  to  qive  new  bond.     Should  the  countv  administrator 

p. 81.  °  J  t  .   '  .    . 

fail,  refuse  or  neglect  to  give  additional  bond,  or  to  give  additional 
security  on  or  before  the  day  fixed  in  the  order  of  the  ordinary,  and 
fail  to  show  good  cause  why  further  time  should  be  given  him,  it 
shall  be  the  duty  of  the  ordinary  to  pass  an  order  removing  said 
county  administrator,  and  to  appoint  another  for  the  unexpired 
term  of  his  office;  the  order  of  removal  shall  be  recorded  as  provided 
for  the  order  of  appointment. 

^9*^1882-3,  §3387.  After  term,  administrator  for  what  purposes.  When  the  term 
of  a  county  administrator  has  expired,  or  when  he  has  been  removed 
from  office,  he  shall  nevertheless  continue  to  discharge  the  duties 
of  administrator  of  all  estates  remaining  in  his  hands,  unless  his 
letters  of  administration  shall  be  revoked. 

Acts  1882-8,      §3388.  Administration  not  necessary,  when.     Nothing  in  this  Article 

(    22tm855  fi^ia^  De  construed  to  authorize  and  require  the  ordinary  to  vest  the 

administration  in  the  county  administrator,  or  any  other  person, 

where  the  heirs,  distributees  or  legatees  prefer  to  settle   the  estate 

without  administration. 
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§3389.   Clerk  administrator,  when.     If,  from  any  cause,  there  is  oo ^tsms, 
county  administrator  in  any  county  of  this  State,  and  there  is  an  w3376* 3379- 
estate  not  represented  and  not  likely  to  be  represented,  then  it  shall 
be  the  duty  of  the  ordinary  of  any  such  county  to  vest  the  adminis- 
tration of  such  estate  in   the  clerk  of  the  superior  court  of  said 
county. 

§3390.  (2495.)  Clerk  to  be  administrator,  when.  If ,  from  any  cause,  c0bb,si8. 
an  estate  be  unrepresented  and  not  likely  to  be  represented,  the  or-  cobiMSi. 
dinary  may  vest  the  administration  in  the  clerk  of  the  superior  court  cobb!°339. 
of  the  county,  or  any  other  person  whom  he  may  deem  fit  and  proper  ^J^851"2, 


— a  citation  being  first  published  for  four  weeks,  as  in  other  cases;  ^f^860' 
and  such  clerk,  if  appointed,  shall  be  compelled  to  discharge  the  du-  3465^3379? ' 
ties  of  the  office.     If,  however,  such  estate  does  not  exceed  in  value 
the  sum  allowed  by  law  to  the  widow  and  children,  no  administra- 
tion shall  be  necessary,  but  the  ordinary  shall,  by  order,  set  apart 
the  same  to  the  widow  and  children. 

Ordinary  may  force  clerk  of  superior  court  to  be  administrator :  20  Ga.  775. 
His  letters  do  not  cease  with  his  term  of  office  as  clerk:  22  Ga.  431.  Clerk  not 
liable  under  his  bond  as  clerk,  for  anything  he  does  as  administrator  by  ap- 
pointment :  55  Ga.  313,  314. 

§3391.  (2496.)  Letters,  how  granted  in  special  cases.  If ,  from  any  Act| 1 1885-6, 
cause,  an  estate  be  unrepresented  and  not  likely  to  be  represented,  $33^. 
as  contemplated  in  the  preceding  section,  and  it  shall  be  made  to 
appear  to  the  ordinary  that  neither  the  person  entitled  to  adminis- 
tration on  the  estate  nor  any  other  person  can  be  found  to  give  the 
security  required  by  law,  and  that  great  injury  is  likely  to  occur  to 
said  estate  for  want  of  administration,  then  and  in  such  case  the  or- 
dinary shall  vest  the  administration  in  the  clerk  of  the  superior  court 
of  the  county,  or  any  other  person  whom  he  may  deem  fit  and  proper, 
such  person  or  persons  giving  their  own  bond  in  such  amount  as  the 
ordinary  may  deem  adequate,  for  the  faithful  administration  of  the 
estate:  Provided,  that  in  all  such  cases  where  administration  is 
granted  without  security,  and  it  shall  become  necessary  to  sue  the 
bond,  the  interest  of  all  minors  interested  shall  be  satisfied,  until 
the  claim  of  said  minors  is  fully  paid  off  and  discharged,  although  it 
may  be  to  the  exclusion  of  all  parties  capable  of  giving  their  con- 
sent when  said  administration  may  have  been  granted. 

When  vested  in  clerk  of  superior  court,  his  bond  as  clerk  not  responsible  for 
his  acts  as  such  administrator:  55  Ga.  314. 

§3392.  (2497.)  Rules  to  govern  ordinary .  The  discretion  vested  in  4)ct|01865"6* 
the  ordinary  by  the  preceding  section,  in  determining  to  whom  ad- 
ministration shall  be  granted,  shall  be  exercised  in  accordance  with 
the  rules  laid  down  in  section  3367  of  this  Code:  Provided,  that  in 
all  cases  the  natural  guardians  of  minors  interested  in  the  estate  shall 
have  the  right  to  take  administration  jointly  with  the  person  ap- 
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pointed,  or  alone,  if  no  other  person  is  selected;  and  in  case  no  per- 
son can  be  found  to  take  the  administration,  then  and  in  such  case 
the  ordinary  may  vest  the  administration  in  the  clerk. 


SECTION  3. 

THE    APPOINTMENT    OF  ADMINISTRATORS,    THEIR    BOND    AND    REMOVAL. 

ACobh?286.  §3393.  (2502.)  Application.  Every  application  for  letters  of  ad- 
Act|51859'  ministration  must  be  made  to  the  ordinary  of  the  county  of  the  resi- 
ts4254- 4234-  dence   of  the    deceased,   if  a  resident  of   this   State,  and  if  not  a 

resident,  then  in  some  county  where   the  estate  or  some  portion 

thereof  is. 

Ordinary  of  county  where  party  dies  has  jurisdiction  to  grant  letters  of  ad- 
ministration on  his  estate :  18  Ga.  174 ;  27/259.  May  grant  administration  on 
non-resident's  estate  in  any  county  where  he  had  land :  32  Ga.  299.  But  not 
where  he  has  no  estate :  22  Ga.  356.  Where  part  of  county  where  deceased  re- 
sided had  been  cutoff  into  anew  county :  27  Ga.  633.  As  to  the  law  before  the 
Act  of  1839 :  21  Ga.  161-170.  When  application  for  administration  should  not 
have  been  dismissed:  27  Ga.  73.  Administration  for  fraudulent  purposes 
should  be  discouraged:  20  Ga.  514.  Ordinary  of  county  where  deceased  non- 
resident has  lands  or  evidence  of  debt  in  possession  of  resident,  may  grant 
administration :  52  Ga.  649.  If  non-resident  has  effects  in  more  than  one 
county,  ordinary  first  granting  has  exclusive  jurisdiction  :  62  Ga.  637. 

Order  of  appointment  need  not  recite  petition,  etc. :  72  Ga.  725. 

Personal  property  of  deceased  person  passes  and  is  administered  according 
to  law  of  his  domicile  :  76  Ga.  384. 

In  1851  court  of  ordinary  not  required  to  have  seal  of  office,  and  letters  issued 
then  admissible  in  evidence  though  such  a  seal  not  attached :  80  Ga.  505. 

Inquiry  as  to  location  of  assets  of  intestate  irrelevant,  jurisdictional  fact 
being  residence,  not  estate:  84  Ga.  519. 

Ordinary  of  county  where  deceased  non-resident's  property  located,  may 
appoint  creditor  administrator,  although  admin  is  trator  appointed  in  State 
where  party  died  :  91  Ga.  31. 

Allegation  that  decedent  at  death  not  resident  of  county  where  administra- 
tion applied  for,  did  not  affirmatively  show  want  of  jurisdiction  ;  may  have 
been  non-resident  of  State.  Every  presumption  in  favor  of  jurisdiction  of 
court  of  ordinary:  89  Ga.  441. 

^So8,5467,  §3394.  (2503.)  The  citation.  The  ordinary  must  issue  a  citation, 
giving  notice  of  the  application  to  all  concerned,  in  the  gazette  in 
which  the  county  advertisements  are  usually  published,  once  a  week 
for  four  weeks,  and  at  the  first  regular  term  after  the  expiration  of 
that  time,  the  application  should  be  heard  or  regularly  continued. 

Letters  of  administration  must  be  granted  by  court  of  ordinary  at  next  term 
of  coui't,  unless  application  continued  :  9  Ga.  135.  Citation  held  indispensable : 
12  Ga.  526.  Where  petitioner  estopped  from  denying  regularity  of  application 
and  publication  :  35  Ga.  243.    Must  show  interest  as  heir  or  creditor ;  mere  ap- 
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prehension  of  suit  will  not  authorize  resisting  granting  letters  of  administra- 
tion :  56  Ga.  146. 

Letters  granted  at  an  adjourned  term  after  publication  of  the  citation,  not 
void  ;  out  of  term,  void :  72  Ga.  725. 

§3395.  (2504.)  Oath  of  administrator.  Every  administrator,  when  S3311- 
qualified  (which  may  be  done  in  vacation  if  appointed  at  a  regular 
term),  shall  take  and  subscribe  the  following  oath  or  affirmation: 
"I  do  solemnly  swear  (or  affirm)  that  A.  B.,  deceased,  died  intes- 
tate, so  far  as  I  know  or  believe,  and  that  I  will  well  and  truly  ad- 
minister on  all  the  estate  of  the  said  deceased,  and  disburse  the 
same  as  the  law  requires,  and  discharge  to  the  best  of  my  ability  all 
my  duties  as  administrator.     So  help  me  God." 

The  oath  should  be  taken  before  the  court  of  ordinary :  6  Ga.  447. 

§8396.   (2505.)  Bond  of  administrator.     Every  administrator,  upon  ^^|09 
his  qualification,  shall  give  bond,  with  good  and  sufficient  security,  ^f^5^' 
to  be  judged  of  by  the  ordinary,   in  a  sum  equal   to  double   the  ^p^f^1' 
amount  of  the  estate  to  be  administered;  such  bond  shall  be  payable  3377>3391- 
to  the  ordinary  for  the  benefit  of  all  concerned,  and  shall  be  at- 
tested by  him  or  his  deputy,  and  shall  be  conditioned  for  the  faith- 
ful discharge  of  his  duty  as  such  administrator,  as  required  by  law. 
A  substantial  compliance  with  these  requisitions  for  the  bond  shall 
be  deemed  sufficient,  and  no  administrator's  bond  shall  be  declared 
invalid  by  reason  of  any  variation  therefrom,  as  to  payee,  amount, 
or  condition,  where  the  manifest  intention  was  to  give  bond  as  ad- 
ministrator, and  a  breach  of  his  duty  as  such  has  been  proved. 

See  notes  to  section  3398. 

As  to  liability  of  administrator :  5  Ga.  274.  Bill  filed  by  heirs  against  admin- 
istrator for  account,  and  as  to  devastavit  by  administrator:  11  Ga.  401,  402. 
Trover  against  administrator:  15  Ga.  189.  What  would  be  waste  in  an  admin- 
istrator: 29  Ga.  49.  Administrator  must  pay  debts  before  he  turns  over  assets 
to  heirs :  35  Ga.  99.  Must  pay  debts  first,  and  then  turn  over  assets  to  parties 
entitled  to  receive  as  heirs :  40  Ga.  181.  Justices  of  inferior  court  were  not 
the  legal  obligees  of  the  bond :  7  Ga.  465.  Securities  residing  in  different 
county  from  where  application,  should  not  affect :  16  Ga.  13.  Where  heirs,  and 
not  securities  on  bond,  primarily  liable:  22  Ga.  590.  Where  surety  on  bond 
may  by  bill  in  equity  have  judgment  declared  void :  41  Ga.  307-315.  Bond  not 
attested  by  ordinary,  but  on  his  minutes  by  order  reciting  the  fact,  approved, 
sufficient:  43  Ga.  340.  Clerk's  bond  not  responsible  for  his  devastavit  as  ad- 
ministrator: 55  Ga.  314. 

Surety  contending  that  administrator's  bond  sued  on  was  changed  from  $150 
to  $150,000,  competent  to  prove  he  knew  estate's  value  and  bond  should  be 
double :  67  Ga.  168. 

Where  dministrator  de  bonis  non  settles  in  good  faith  with  surety  of  de- 
ceased administrator,  distributees  bound  and  sureties  released.  Administra- 
tor's discharge  from  liability  on  bond  discharges  surety:  68  Ga.  201. 

Sureties  undertake  that  administrator  shall  act  according  to  law,  not  that 
he  shall  pay  debt  for  which  estate  not  liable :  71  Ga.  211. 

Surety  liable  for  personal  profit  made  by  administrator:  72  Ga.  557. 
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Bond  not  recited  in  order  of  appointment,  is  presumed  to  have  been  given : 
72  Ga.  725. 

Not  administering  lands,  title  to  which  is  in  wife  of  intestate  at  his  death, 
not  breach  of  bond :  78  Ga.  121. 

Administrator  carelessly  carrying  large  amount  of  cash  in  pocket,  robbed, 
liable  for  loss:  81  Ga.  261. 

Sureties  liable  to  distributees  for  moneys,  if  any,  reserved  by  administrator 
to  be  paid  on  debts  judicially  adjudged  barred :  81  Ga.  290. 

Misnomer,  in  name  of  decedent,  in  administrator's  bond,  not  render  bond 
void  :  85  Ga.  555. 

§3397.   (2506.)   Bond,  how  filed  and  recorded.     All  administrators' 

bonds  shall  be  kept  of  file  by  the  ordinary,   the  same  being  first 

recorded  within  six  days  after  their  execution,  in  a  book  to  be  kept 

for  that  purpose. 

^^Pjo,      §3398.   (2507.)   Suit  on  bonds.     The  administrator  and  his  sureties 

Cobb,  484.        °  v  ' 

Act235851"2' sna^  ^e  h&Ld  and  deemed  joint  and  several  obligors,  and  may  be  sued 

1855u5        as  8UCh  ^n  tke  same  action,  and  if  the  administrator  is  beyond  the 

WjjiM ,3772,  jurisdiction  of  this  State,  or  is  dead,  and  his  estate  unrepresented, 

2535.         or  is  in  such  position  that  _an  attachment  may  be  issued  against 

him,  the  sureties,  or  any  one  or  more  of  them,  may  be  sued.     No 

prior  judgment,  establishing  the  liability  of  the  administrator  for  a 

devastavit  by  him,  shall  be  necessary  before  suit  against  the  sureties 

on  the  bond. 

See  notes  to  section  3396. 

Formerly  liability  of  securities  was  ultimate  and  not  primary:  1  Ga.  36; 
7/31.  Where  sureties  on  bond  not  proper  parties  to  bill  by  heirs  against  pur- 
chasers of  stock  sold  without  an  order :  43  Ga.  598.  The  Act  of  1820,  authoriz- 
ing securities  to  be  joined  with  principal  in  suits  on  administrator's  bonds, 
considered :  7  Ga.  31 ;  6/303.  Where  the  Act  of  1852  might  apply  to  bonds  be- 
fore the  passage  of  the  Act:  23  Ga.  183;  31/71.  Law  of  the  forum  unless  in 
special  cases :  17  Ga.  123.  Suit  on  bond  without  prior  judgment  against  ad- 
ministrator for  devastavit:  43  Ga.  275.  But  see:  52  Ga.  35.  When  sureties 
entitled  to  discovery:  22  Ga.  559.  Resort  to  equity  optional,  and  rights  of 
creditors  to  sue  when  there  is  an  administrator  de  bonis  non:  61  Ga.  550; 
45/616 ;  10/266  ;  11/658.  Suit  by  ordinary  for  use  of  administrator  de  bonis  non, 
where  administrator  of  prior  administrator  had  removed  to  another  State: 
60  Ga.  658. 

Judgment  making  administrator  a  party,  conclusive  as  to  him,  and  prima 
facie  good  against  his  sureties:  71  Ga.  211. 

Judgment  and  execution  against  administrators  individually,  action  against 
bondsmen  property  nonsuited  :  84  Ga.  147. 

Devastavit  not  established  by  nulla  bona  on  fi.  fa.  issued  against  administrator 
individually,  upon  judgment  against  him  officially:  84  Ga.  595. 

Limitations  not  commence  against  suit  in  favor  of  infant  on  administrator's 
bond  until  majority,  and  failure  of  guardian  to  sue  during  minority  not  affect: 
86  Ga.  344. 

Judgment  against  administrator  who  failed  to  plead  want  of  assets,  conclu- 
sive as  to  him  of  sufficiency  of  assets,  but  only  prima  facie  as  to  surety :  90  Ga. 
756. 


637  SEVENTH  TITLE.— CHAP.  3,  ART.  2,  SEC.  3.      §§3399-3402 


The  appointment  of  administrators,  their  "bond  and  removal. 

In  widow's  suit  on  bond  for  year's  support,  she  cannot  by  plea  be  made  to 
account  as  ex-administratrix,  though  competent  to  show  she  had  assets  from 
which  year's  support  should  have  been  paid :  94  Ga.  666. 

§3399.   (2508.)  Execution,  how  issued.     In  all  cases  of  judgments  ^bbiVt. 
recovered  against  the  administrator  and  Iris  sureties,  the  execution  ^f^851"2, 
issued  shall  be  first  levied  on  the  property  of  the  principal,  and  no $$3501> 3504- 
levy  shall  be  made  on  the  property  of  the  sureties  until  there  is  a 
return  of  nulla  bona  as  to  the  principal,  unless  the  plaintiff  in  fi.  fa. 
shall  file  with  the  levying  officer  an  affidavit  thai?  the  surety  is 
actually  removing  or  secreting  his  property  so  as  to  avoid  the  pay- 
ment of  such  judgment. 

This  levying  on  property  of  principal  first  does  not  apply  to  judgments  on 
bonds  of  trustees :  57  Ga.  68. 

§3400.  (2509.)  Provisions  apply  to  new  sureties.  The  provisions  Acobb92809. 
hereinbefore  made  in  case  the  surety  on  a  guardian's  bond  dies,  or^*^05^14 
becomes  insolvent,  or  removes  from  the  State,  or  from  other  causes  AGo**!°sri, 
becomes  insufficient,  or  in  case  the  surety  desires  to  be  relieved  as  "^ffg*861' 
surety,  shall  be  applicable  to  sureties  on  administrators'  bonds  in $2531, 2586. 
the  same  manner  and  under  the  same  conditions  as  if  they  were 
therein  named. 

Bill  against  administrator  and  two  sets  of  sureties :  7  Ga.  549.  Construing 
Acts  of  1805  and  1810  as  to  relief  of  security  by  counter-security,  etc. :  18  Ga.  259. 

83401.   (2510.)  Joint  bond.     If  two  or  more  administrators  unite §$3315, 8317, 

°  v  '  .  .  3370. 

in  a  common  bond,  all  the  sureties  are  bound  for  the  acts  of  each 
administrator,  and  the  administrators  themselves  are  mutual  sure- 
ties for  each  other's  conduct. 

Where  one  of  two  administrators,  who  have  executed  common  bond,  dies, 
his  suretyship  continues  as  to  subsequent  acts  of  survivor:  93  Ga.  727. 

General  rule  that  coprincipals  in  bond  are  sureties  for  each  other :  93  Ga. 
758. 

§3402.   (2511.)  Defaulting  administrator.     Whenever  the  ordinary  Act  1799, 
knows,  or  is  informed  by  any  person  having  any  interest  in  theActiste. 
estate,  that  the  administrator  wastes  or  in  any  manner  mismanages  Act  mzl, 
the  estate,  or  that  he  or  his  sureties  are  likely  to  become  insolvent,  $§3414,3420, 
or  that  he  refuses  or  fails  to  make  returns  as  required  by  law,  or  that 
for  any  reason  he  is  unfit  for  the  trust  reposed  in  him,  he  shall  cite 
such  administrator  to  answer  to  such  charge  at  some  regular  term  of 
the  court,  and  upon  the  hearing  of  his  return  the  ordinary  may,  in 
his  discretion,  revoke  the  letters  of  administration,  or  require  addi- 
tional   security,  or  pass  such    other  order  as  in  his  judgment  is 
expedient  under  the  circumstances  of  each  case. 

As  to  the  right  of  creditor  to  proceed  against  administrator  to  reach  funds  or 
substitute  the  administrator  de  bonis  non:  1  Ga.  83.  Non-residence  or  removal 
from  State  after  probate,  no  ground  for  revocation  :  12  Ga.  604.  Bill  by  next 
friend  for  minors,  for  injunction  and  receiver,  amounting  to  removal  of  an 
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executor,  should  not  have  been  granted  :  23  Ga.  31.  Removal  of  administrator 
by  bill  in  equity,  and  appointment  of  receiver:  14  Ga.  323;  39/177.  Order  of 
ordinary  as  to  administrator's  return,  conclusive:  39  Ga.  643.  Decree  against 
administrator  individually  for  wasting  assets :  1  Ga.  368 ;  3/121-126.  Bill 
against  administrator's  representative  for  waste:  11  Ga.  658.  As  to  liability 
of  one  executor  for  assets  in  hands  of  or  waste  by  coexecutor :  8  Ga.  388. 
Action  for  devastavit  against  two  administrators,  on  death  of  one  suggested,  can 
proceed  against  survivor:  24  Ga.  137.  When  bill  against  representative  of 
deceased  administrator  barred:  7  Ga.  573.  Proceeding  requiring  executors  to 
give  security  :  38  Ga.  269,  282.  What  not  sufficient  defense  by  administrator 
de  bonis  non  to  removal  under  this  section:  56  Ga.  591. 

Judgment  removing  administrator  is  distinct  from  appointment  of  adminis- 
trator de  bonis  non:  70  Ga.  350. 

Petition  praying  removal  of  executor,  alleging  misappropriation  and  insol- 
vency, not  demurrable:  85  Ga.  235. 

$2566.  §3403.   (2512.)  Liability  of  sureties.     In  all  cases  of  removal  of  an 

administrator  for  any  cause,  the  sureties  on  his  bond  are  liable  for 
his  acts  in  connection  with  his  trust,  up  to  the  time  of  his  settle- 
ment with  an  administrator  de  bonis  non,  or  the  distributees  of  the 
estate. 
^fo.s^hoae9'      §3404.    (2513.)   Revocation  does  not  abate  suit.     The  revocation  of 
ACobb283'6  letters  of  administration  shall  not  abate  any  suit  pending  for  or 
^Codd43474  agamst  the  administrator,  but  the  administrator  de  bonis  non  shall 
be  made  a  party  in  proper  cases  by  scire  facias,  as  in  case  of  the  death 
of  a  party. 

Revocation  a  good  plea  puis  darrein  continuance :  2  Ga.  428.  Where  revo- 
cation has  been  made  on  account  of  birth  of  posthumous  child:  6  Ga.  21. 
Where  administrator  de  bonis  non  made  a  party :  46  Ga.  600 ;  61/549. 

§3405.  (2514.)  Where  there  are  several  administrators.  If  there  are 
more  administrators  than  one,  and  complaint  is  made  against  one 
only,  and  his  letters  are  revoked,  the  entire  trust  remains  in  the 
hands  of  the  other;  and  with  him,  as  to  an  administrator  de  bonis 
non,  the  removed  coadministrator  must  account. 

Section  cited  and  construed :  60  Ga.  658 ;  63/370 ;  68/204. 

Act  1815,         83406.   (2515.)  Account  with  heirs.    If  there  be  no  administrator  de 

Cobb,  319.       c  v  7  .* ,       »    m  i     •  i       -i      •     • 

Act  1845,     bonis  non  appointed,  or  if  he  fails  to  bring  the  removed  administra- 

Cobb,  835.  iff  i  & 

tor  to  account,  the  heirs  at  law,  or  distributees  or  legatees  (if  there 
be  a  will),  may  sue  directly  for  an  account  and  settlement. 

60  Ga.  658  ;  68/204  ;  63/370. 

Heirs,  distributees  or  legatees,  could  sue  directly  for  assets  wasted  or 
converted:  1  Ga.  78.  Bill  filed  by  distributees  charging  devastavit  against  re- 
moved administrator,  to  which  administrator  de  bonis  non  should  be  a  party: 
5  Ga.  63.  When  bill  by  creditor  should  aver  refusal  of  administrator  de  bonis 
non  to  act:  10  Ga.  266.  Powers  of  administrator  de  bonis  non  at  common  law: 
11  Ga.  599.  Same  under  Act  of  1845:  16  Ga.  151.  When  heirs  and  distribu- 
tees may  call  for  an  account  under  Act  of  1836 :  11  Ga.  658,  668  ;  16/151.  Where 
the  heirs  and  creditors  of  first  intestate  cannot  sue  administrator  de  bonis  non: 
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45  Ga.  616.  Section  cited  and  construed:  60  Ga.  660;  63/370.  Where  admin- 
istrator being  one  of  the  justices  presiding,  appointment  void :  6  Ga.  443. 
What  is  an  absolute  appointment:  13  Ga.  1.  Presumed  the  judgment  ap- 
pointing administrator  was  legal  and  proper:  14  Ga.  186.  And  not  to  be 
attacked  collaterally :  47  Ga.  195  ;  54/88-92.  Jurisdiction  of  equity  in  admin- 
istration of  estates :  14  Ga.  323,  326  ;  23/31 ;  24/558.  What  sufficient  certificate 
of  administration :  22  Ga.  112.  Letters  of  administration  to  the  clerk  of  the 
superior  court  do  not  expire  at  end  of  his  office  as  clerk,  but  must  show  title 
and  authority  to  sue :  22  Ga.  431-450.  Letters  not  abated  by  administrator 
moving  out  of  the  State  :  28  Ga.  387.  On  caveat  of  application  applicant  opens 
and  concludes :  9  Ga.  199.  Where  administrator  in  possession  need  not  show 
his  title  in  action  against  wrong-doer:  18  Ga.  679.  But  where  administrator 
brings  trover  on  constructive  possession  for  conversion  after  intestate's  death, 
should  show  his  letters  of  administration :  2  Ga.  116.  When  it  is  and  is  not 
necessary  in  suit  to  prove  legal  appointment  of  administrators:  48 Ga.  397. 
Where  no  application  necessary  for  administration  where  no  debts  against 
estate,  and  defendant  had  seven  years  adverse  possession:  30  Ga.  74;  33/409. 
Administrator  appointed  on  estate  of  person  absent  for  seven  years :  39  Ga. 
479.     Ordinary's  record-book  of  letters  as  evidence:  46  Ga.  550. 

General  Note. — In  1851  court  of  ordinary  not  required  to  have  seal  of 
office,  and  letters  issued  then,  admissible  in  evidence  though  such  a  seal  not 
attached :  80  Ga.  505. 

Letters  of  administration  admissible  in  ejectment  suit  by  administrator, 
although  do  not  mention  realty — province  of  letters  :  66  Ga.  710. 

Grant  of  administration  at  instance  of  parties  to  proceedings  to  probate 
will  in  another  State,  is  collusive  and  void:  76  Ga.  384. 


SECTION  4. 

OF    INVENTORIES,    APPRAISEMENTS,    AND    RETURNS. 

§3407.  (2516.)  Inventory  and  appraisements.  Immediately  upon  Acts  1868-4, 
the  qualification  of  every  administrator,  the  ordinary  should  issue $3278 
a  warrant  (or  if  property  be  in  different  counties,  warrants)  of  ap- 
praisement directed  to  five  disinterested  freeholders,  citizens  of  the 
county  where  the  property  is,  any  three  of  whom  shall  be  qualified 
to  act,  requiring  them  on  oath  fairly  and  justly  to  appraise  and  value 
all  of  the  personal  property  of  the  deceased  produced  to  them  by  the 
administrator,  and  also  all  real  estate  belonging  to  the  deceased, 
lying  in  the  county  in  which  administration  may  be  had. 

As  to  the  inventory  being  evidence  of  assets :  8  Ga.  388. 

§3408.   (2517.)  How  made  and  returned.     The  administrator  shall  A^VZ64'n1 

■  '  Cobb,  301. 

make  a  just  and  true  inventory  of  all  the  personal  property  owned  A^t]J^92g07 
and  possessed  by  the  deceased  at  his  death,  and  all  real  estate  be-  ActeiieiM, 
longing   to  the  deceased,  lying  in  the  county  in  which   adminis-w*278'8411- 
tration  may  be  had,  and  shall  produce  and  exhibit  the  same,  if 
possible,  to  the  appraisers  appointed  as  aforesaid.     And  when  such 
inventory  and  appraisement  is  returned  to  the  ordinary,  the  admin- 
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istrator  shall  swear,  in  addition  to  the  usual  oath  on  making  returns, 
that  such  inventory  contains  a  true  account  of  all  the  goods  and 
chattels,  rights  and  credits  of  the  deceased,  within  his  hands,  pos- 
session or  knowledge.  The  administrator  shall  also  return,  under 
oath,  with  such  appraisement,  so  far  as  may  come  to  his  knowledge, 
all  real  estate  lying  without  the  county  in  which  administration  may 
be  had. 

Inventory  and  appraisement  as  evidence  of  testator's  title:  25  Ga.  76.  As 
to  inventory  being  evidence  of  assets :  8  Ga.  388-399.  Defective  inventory : 
32  Ga.  81,  102.  As  to  what  should  be  set  forth  in  the  inventory:  50  Ga.  30. 
Section  cited :  55  Ga.  362. 

On  suit  against  administrator  for  failure  to  make  debt,  inventory  of 
debtor's  administrator  as  evidence :  77  Ga.  693. 

Inventory  not  evidence  to  charge  administrator  with  devastavit  in  failing  to 
collect  assets  listed ;  must  collect  such  as  are  collectible,  but  onus  to  show 
negligence  is  on  party  charging  it:  79  Ga.  261. 

§3409.  (2518.)  When  to  be  executed.  The  warrant  of  appraise- 
ment must  be  executed,  except  providentially  prevented,  within  sixty 
days  after  the  same  is  issued,  and  the  inventory  and  appraisement 
should  be  returned  to  the  ordinary  within  four  months  after  the 
qualification  of  the  administrator.  If  the  execution  or  return  be 
delayed  beyond  the  periods  specified,  the  ordinary  should  inquire 
into  the  reason  and  spread  the  same  on  his  record  with  the  return. 
$2647.  §3410.   (2519.)    What  to  contain.     A  debt  due  by  the  administrator 

to  the  estate  must  be  included  in  the  inventory,  and  notice  taken 
of  any  interest  the  estate  may  have  in  an  unsettled  partnership, 
though  the  assets  be  in  the  hands  of  a  surviving  partner. 

Partnership  effects  should  be  included :  1  Ga.  289 ;  50/9. 
Such  debt  not  protected  by  statute  of  limitations  so  long  as  administrator 
generally  accountable  :  77  Ga.  693. 

$<S3408, 3317.  |34H.  (252Q.)  Joint  inventory.  The  inventory  should  be  made 
jointly  by  all  the  administrators,  but  is  not  conclusive  proof  of 
joint  possession  of  the  assets. 

Joint  return  of  inventory,  but  possession  in  one  who  is  alone  negligent,  he 
is  solely  liable  for  such  devastavit:  8  Ga.  388. 

§3412.  (2521.)  Oath  of  appraisers .  The  appraisers,  before  enter- 
ing upon  their  duties,  shall  take  and  subscribe  an  oath,  before  an 
officer  authorized  to  administer  it,  or  before  one  of  their  number, 
who  is  hereby  authorized  to  administer  the  same,  faithfully  to  dis- 
charge their  duty  as  appraisers. 

§3413.  (2522.)  Return  of  appraisers.  The  return  of  the  appraisers 
shall  be  in  writing,  and  certified  by  their  own  signatures,  any  three 
being  competent  to  act.  It  shall  be  delivered  to  the  administrator, 
and  by  him  returned  to  the  ordinary. 

Section  cited:  55  Ga.  362. 

Objection  to  appraisement  too  late  after  fourteen  years:  81  Ga.  701. 
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§3414.   (2523.)  Neglect  of  administrator.     The  neglect  of   an  ad- $gg2- 342°- 
ministrator  to  return  a  correct  inventory  and  appraisement  shall  be 
held  as  sufficient  ground  for  removal. 

§3415.   (2524.)    Trustee  cannot  take  property  at  valuation.     No  trus-  AQoy^%1 
tee  is  allowed  to  convert  the   trust  property  to  his   own   use,  ac-  Acoob?307. 
counting  for  it  at  the  appraised  value.     But  in  such  cases  he  must 
account  for  its  true  value. 

§3416.   (2525.)  Annual  returns.     On  or  before  the  regular  term  of  K8,!m1' 
the   court   in  July  in   each    and   every  year,  every   administrator   cobb,306. 

Act  1799 

shall  make  a  true  and  just  account,  upon  oath,  of  his  receipts  and  Cobb,3rj. 

Act  1810, 

expenditures  in  behalf  of  the  estate  during  the  preceding  year,  to-  Cobb,3i7 

Acts  1855-D, 

gether  with  a  note  or  memorandum  of  any  other  fact  necessary  to  JL1!5' 
the  exhibition  of  the  true  condition  of  such  estate.  To  this  account  pp-  138- 
shall  be  attached  copies  of  all  the  vouchers,  showing  the  correctness 
of  each  item;  or,  at  the  option  of  the  executor  or  administrator, 
the  originals  may  be  filed  with  the  return,  and  shall  remain  in  the 
ordinary's  office  for  thirty  days.  If  any  of  the  receipts  be  for  cot- 
ton, corn,  or  other  produce  sold,  the  voucher  shall  show  the  quan- 
tity of  each,  the  price  at  which  it  was  sold,  the  name  of  the 
purchaser,  and  the  time  of  the  sale. 

On  bill  against  administrator  for  an  account,  he  should  annex  to  his  answer 
a  schedule  of  all  his  returns  to  the  ordinary  :  14  Ga.  1.68.  As  evidence  to  scale 
note:  22  Ga.  210.  Failure  to  make  returns  casts  suspicion  as  to  his  discharg- 
ing his  trust  with  fidelity  :  24  Ga.  558.  As  to  interest :  50  Ga.  9.  Where  fail- 
ure to  make  return  not  sufficient  cause  for  removal :  29  Ga.  585.  Failure  to 
make  returns  where  no  wrong-doing, does  not  subject  to  higher  interest:  27 
Ga.  78.  Returns  that  were  made  contrary  to  law,  and  were  self-impeached: 
32  Ga.  82-103.  Where  bill  to  open  ^accounts  of  administrator  barred  by  the 
lapse  of  nineteen  years  :  7  Ga.  573.  Where  a  receipt  given  by  legatee  no  bar 
to  examination  of  accounts  prior  thereto :  24  Ga.  558.  Not  required  of  ad- 
ministrator to  make  returns  where  next  of  kin  divided  out  the  estate  :  29  Ga. 
585.  Where  distribution  and  returns  presumed  according  to  law :  48  Ga.  332. 
Burden  on  one  attempting  to  impeach  prima  facie  evidence  in  favor  of  returns : 
5  Ga.  29.  Liable  for  interest  where  no  returns  according  to  law,  and  forfei- 
ture of  commission  :  8  Ga.  417.  How  returns  should  be  made  :  53  Ga.  282,  283. 
Appealing  from  ordinary  in  reference  to  returns,  must  pay  costs:  60  Ga.  325. 
As  to  Confederate  money  :  54  Ga.  180. 

Not  evidence  of  title  in  favor  of  administrator  against  third  persons  :  Dud- 
ley, 133. 

Returns  of  executrix  not  dispensed  with  by  terms  of  will,  though  she  was 
given  power  of  sale  without  order  :  79  Ga.  601. 

§3417.   (2526.)    Vouchers.     The  annual  return  of  an  administrator  Acobb!°32o. 
shall  be  accompanied  by  the  original  vouchers,   and  it  shall  be  the^3007' 
duty  of  the  ordinary  to  compare  the  originals  with  the  copies,  be- 
fore returning  the  originals  to  the  administrator- 
41 
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Actsi85i-2,  §3418.  (2527.)  Duty  of  ordinary.  The  ordinary  shall  carefully 
1862i'oo       examine  each  return  and  its  vouchers,  and  if  found  correct,  and  no 

pp.  lso,  '  ' 

ij^j  objection  be  filed  within  thirty  days  from  the  time  it  is  filed  in 

office,  shall  allow  the  same,  and  order  it  to  be  recorded,  together 
with  the  original  or  copy  vouchers  attached.  The  return  and  copy 
vouchers  shall  be  kept  of  file  in  the  ordinary '-s  office.  If  the  orig- 
inal vouchers  are  filed  without  copies,  they  shall,  when  recorded,  be 
returned  to  said  executor  or  administrator  on  demand.  The  return 
thus  allowed  and  recorded  shall  be  prima  facie  evidence,  in  favor  of 
the  administrator,  of  its  correctness. 

Under  Act  of  1820,  should  be  passed  to  record  or  rejected  at  next  court 
after  rendered  :  10  Ga.  65.  Returns  are  prima  facie  evidence  in  favor  of  ad- 
ministrator, burden  on  one  seeking  to  impeach :  5  Ga.  29;  55/187.  But  not 
prima  facie  evidence  where  appearing  to  have  been  made  contrary  to  law:  32 
Ga.  82.  Where  not  conclusive,  but  may  become  so :  39  Ga.  643.  May  prove 
payments  disallowed  by  the  ordinary:  37  Ga.  230.  May  appeal  from  ordi- 
nary's decision  on  annual  returns,  where  he  pays  costs :  60  Ga.  325. 

Original  returns  of  administrators,  etc.,  not  admissible  in  evidence,  must 
have  exemplification  of  return  and  judgment  allowing:  67  Ga.  466. 

Returns  of  preceding  executor  admissible  to  show  what  effects  were  turned 
over  to  his  successor,  and  what  amounts  should  be  refunded  to  a  specific  leg- 
atee :  71  Ga.  536. 

Returns  made  out  but  never  received  by  ordinary,  not  prima  facie  correct ; 
but  may  be  used  as  admissions  :  72  Ga.  558. 

Disbursements  not  in  approved  annual  returns  must  be  shown  proper,  in 
suit  on  administrator's  bond  :  88  Ga.  664. 

Act  1843,         83419.    (2528.)   Returns  of  non-residents,  etc.     The  return  of  a  non- 

Cobb.  333.         °.  \       .     . '  J  ' 

Acts  1860,  resident  administrator  may  be  admitted  to  record  upon  the  affidavit 
1868, pp.  is,  of  his. surety;  and  if  the  administrator  be  dead,  the  representative 
$3007.  of  the  estate  of  such   deceased  administrator,   or  if    at  any  time 

there  should  be  no  such  representative,  any  security  on  the  bond  of 
such  deceased  administrator  may  make  returns  of  the  accounts  of 
the  deceased  administrator,  in  the  same  manner,  and  to  have  the 
same  effect,  as  if  he  were  living. 

Administrator   of    deceased    guardian   cannot   make   returns    for    him :    29 
a.  82-101. 

Acts  1855-6,  §3420.  (2529.)  Ordinary'*  docket.  To  insure  annual  returns  from 
$4260.  every  administrator,  it  shall  be  the  duty  of  the  ordinary  to  keep  a 
docket  of  all  such  as  are  liable  to  make  returns,  and  immediately 
after  the  session  of  the  July  term  in  each  year,  to  cite  all  defaulters 
to  show  cause  for  their  neglect.  A  willful  and  continued  failure 
shall  be  good  cause  of  removal  from  the  trust. 
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SECTION  5. 

OP    MANAGING    THE    ESTATE    AND    PAYING    THE    DEBTS. 

§3421.  (2530.)  Payment  of  debts  by  administrator .  Every  admin-  AccJ2^8i 
istrator  shall  give  six  weeks  notice  by  advertisement  in  one  of  the 
public  gazettes  of  this  State,  or  at  three  different  places  of  the  most 
public  resort  in  the  county,  for  creditors  of  the  estate  to  render  in 
an  account  of  their  demands.  The  administrator  shall  be  allowed 
twelve  months  from  the  date  of  his  qualification,  to  ascertain  the 
condition  of  the  estate.  Creditors  failing  to  give  notice  within  that 
time  lose  all  rights  to  an  equal  participation  with  creditors  of  equal 
dignity  to  whom  distribution  is  made  before  notice  of  such  claims  is 
brought  to  the  administrator;  nor  can  they  hold  the  administrator 
liable  for  a  misappropriation  of  the  fund;  if,  however,  there  are 
assets  in  the  hands  of  the  administrator  sufficient  to  pay  such  debts, . 
and  no  claims  of  higher  dignity  are  unpaid,  the  assets  shall  be  thus 
appropriated,  notwithstanding  the  failure  to  give  notice. 

Administrator  sued  must  plead  so  as  to  protect  rights  of  all  creditors  of 
whose  claims  he  has  notice :  5  Ga.  275.  Notice  of  debt  due  estate :  17  Ga. 
121.  When  a  creditor  need  not  give  notice  of  debt  to  administrator  of  de- 
ceased surety :  30  Ga.  249.  Notice  by  creditor  after  twelve  months,  and  all 
assets  distributed  except  share  of  one  legatee,  should  apply  this  share  to  the 
debt :  26  Ga.  549.  No  court  will  generally  deprive  representative  of  guardian 
of  assets  within  twelve  months  of  qualification,  at  instance  of  ward:  34 
Ga.  395.  Not  liable  for  interest  first  year  unless  he  makes  interest :  30  Ga. 
463.  Cannot  necessarily  recover  all  property  his  intestate  died  in  possession 
of:  17  Ga.  449.  Section  referred  to,  as  to  exemption  from  suit  for  twelve 
months :  63  Ga.  212. 

§3422.   (2531.)  Payment  of  debts  by  heirs.     If  the  estate  has  been ^1«3JJJ6' 
distributed  to  the  heirs  at  law  without  notice  of  an  existing  debt,  3355'  '6i2'2- 
the  creditor  may  compel   them  to  contribute  pro  rata  to  the  pay- 
ment of  his  debt. 

When  residuary  legatee  cannot  be  compelled  to  refund  to  another  legatee : 
8  Ga.  43-48.  Heir's  title  under  distribution  good  against  judgment  subse- 
quently obtained  by  creditor  against  administrator  ;  how  creditor  may  compel 
distribution:  20  Ga.  145-147.  Where  distribution  among  heirs  by  consent 
does  not  exonerate  representative  as  to  creditors  :  55  Ga.  449.  Where  creditor 
can  only  recover  from  legatee  pro  rata  share  of  debt :  59  Ga.  529,  532. 

Executor  distributing  estate  in  good  faith,  without  knowledge  of  debt, 
legatees  may  be  compelled  to  contribute  pro  rata:  85  Ga.  546. 

Administrator  sole  heir,  dismission  no  bar  to  action  by  intestate's  creditor 
to  subject  assets  still  in  heir's  hands  ;  especially  since  uniform  procedure  Act 
of  1887 :  88  Ga.  166. 

§3423.   (2532.)    Time  of  payment.     The  administrator  should  pay  ^JJjJ^ 
the  debts  of  the  estate,  wholly  or  in  part,  at  the  expiration  of  the 
first  year  from  his  appointment.     If  partial  payment  is  made,  it 
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should  be  pro  rata  on  debts  of  equal  dignity.  Successive  dividends 
to  creditors  should  be  made  at  the  end  of  every  year,  until  the  es- 
tate is  paid  out.  If  the  administrator  is  himself  a  creditor,  he  can- 
not retain  his  own  debt,  but  must  share  with  others  of  equal  dignity. 

Should  not  pay  share  to  heir  before  twelve  months  out,  and  before  debts  of 
estate  are  paid :  35  Ga.  95. 

ACobb92287       §3424-    (2533.)   Priority  of  debts.     In  the  payment  of  the  debts  of 
Acts  1858,    a  decedent,  they  shall  rank  in  priority  in  the  following  order: 

$1973 

May  file  a  bill  to  ascertain  order  in  which  debts  should  be  paid :  9  Ga. 
377-393.  Assets  of  deceased  should  be  applied  to  payment  of  debts  by  courts 
here  according  to  law  where  representative  appointed :  56  Ga.  326.  When  ex- 
penses of  administration  and  year's  support  should  be  paid :  44  Ga.  306.  Where 
widow  not  entitled  to  the  year's  support:  55  Ga.  364;  38/121.  Need  not  be  a 
formal  assignment  of  year's  support,  to  entitle  representative  to  credit  there- 
for :  49  Ga.  289 ;  36/194 ;  34/418.  Where  representative  of  estate  should  have 
notice  of  application  for  year's  support :  49  Ga.  367.  Counsel  fees  on  issue  of 
devisavit  vel  non  not  included  in  "expenses  of  administration":  56  Ga.  656. 
Where  creditor  administering  can  retain  expenses  of  administration  which  are 
superior  to  taxes :  62  Ga.  568. 

Money  loaned  decedent  takes  no  precedence  merely  because  same  used  in 
purchase  of  plantation  owned  by  estate  :  65  Ga.  312. 
$$8465,8381.      i.  Year's  support  for  the  family. 

See  73  Ga.  742 ;  superior  to  taxes :  79  Ga.  172. 

2.  Funeral  expenses  to  correspond  with  the  circumstances  of  the 
deceased  in  life,  including  the  physician's  bill  and  expenses  of  the 
last  sickness.  If  the  estate  is  solvent,  the  administrator  is  author- 
ized to  provide  a  suitable  protection  for  the  grave  of  the  deceased. 

$3040.  8.  The  necessary  expenses  of  administration. 

$$2791,888.       4.   Unpaid  taxes  or  other  debts  due  the  State  or  United  States. 

Debts  due  Central  Bank  given  priority  by  act  of  legislature :  11  Ga.  346 ; 
18/66  ;  17/111.     Debts  due  W.  &  A.  Railroad  :  38  Ga.  171. 

Administrator  not  personally  liable  for  failure  to  pay  taxes,  unless  estate 
should  have  money  to  pay  them :  77  Ga.  693. 

Taxes  accruing  during  life-tenancy,  proper  charge  against  estate  :  72  Ga.  697. 

Taxes  are  not  ordinary  debts :  70  Ga.  33. 

Dower  and  judgment  liens  take  precedence  of  claims  for  county  taxes  col- 
lected and  never  accounted  for,  in  distribution  of  deceased  tax-collector's  es- 
tate :  69  Ga.  326. 

County  taxes  not  due  State,  and  not  preferred  like  State  taxes,  in  distribu- 
tion of  decedent's  estate :  69  Ga.  326. 

Year's  support  for  family,  superior  to  taxes  :  79  Ga.  172. 

Estate  not  liable  for  taxes  accruing  on  land  after  administrator's  sale.  Aliter, 
for  taxes  assessed,  though  in  heir's  name,  before  sale :  88  Ga.  664. 

ACobb99288      5.  Debts  due  by  the  deceased  as  executor,  administrator  or  guard- 
^ct_^1858"4»ian,  for  the  estate  committed  to  him  as  such,  or  any  debt  due  by 
$$3189,2790.^0  deceased  as  trustee,  having  had  actual  possession,   control  and 
management  of  the  trust  property. 
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Estate  of  guardian  bound  for  debt  due  ward  before  judgment  due  another : 
1  Ga.  266.  Does  not  embrace  in  its  provisions  trustees  appointed  in  another 
State:  38  Ga.  75.  On  the  Act  of  1853-4,  page  70:  18  Ga.  513-515.  Preference 
given  overrides  all  liens  on  trustee's  property :  10  Ga.  66.  Waiver  of  such 
priority :  31  Ga.  564.  Property  subject  to  judgment  lien  turned  over  to  ward 
was  still  so  subject :  30  Ga.  534.  Where  legatees  by  acquiescence  estopped 
from  claiming  that  debt  due  was  not  individually  but  in  capacity  of  executor: 
42  Ga.  209.  What  was  and  what  was  not  a  trust  debt :  45  Ga.  468.  Where  it 
could  not  be  held  as  a  debt  due  by  a  trustee :  41  Ga.  322.  As  trust  debt  to  be 
paid  :  47  Ga.  654 ;  35/184.  Section  cited,  and  as  to  order  of  payment :  46  Ga.  392. 
When  legatees  take  individual  note  of  representative  of  the  estate,  for  their 
legacies,  they  lose  their  fiduciary  character:  51  Ga.  647.  Money  collected  by  a 
deceased  attorney  is  not  a  trust  debt  under  this  section :  59  Ga.  782. 

Administrator  collecting  money  equitably  belonging  to  another  and  apply- 
ing same  to  expenses,  etc.,  must  repay  same  before  paying  trust  debts,  etc. : 
65  Ga.  312. 

When  a  guardian  put  the  ward's  funds  into  a  partnership  and  died,  and  the 
surviving  partner  with  notice  assigned  for  creditors,  the  ward  has  priority  over 
the  creditors :  70  Ga.  418. 

Laborer's  lien  on  realty  of  deceased,  akin  to  purchase-money  and  superior 
to  widow's  claim  on  account  of  trust  funds:  74  Ga.  68. 

6.  Judgments,  mortgages,  and  other  liens  created  during  the  life- 
time of  deceased,  and  to  be  paid  according  to  their  priority  of  lien. 
Mortgages  and  other  liens  on  specific  property  to  be  preferred  only 
so  far  as  such  property  extends. 

Judgments  obtained  against  administrator  after  death  of  intestate  rank  no 
higher  than  claims  on  which  they  were  founded :  5  Ga.  275.  These  judgments 
valid  at  time  of  testator's  death,  paid  according  to  priority  of  lien  at  that  time : 
40  Ga.  63.  Oldest  judgment  since  testator's  death  takes  priority  over  another 
also  so  obtained :  43  Ga.  475.     As  to  mortgage  lien  :  44  Ga.  307-317. 

Dower  and  judgment  liens  take  precedence  of  claim  for  county  taxes  col- 
lected and  never  accounted  for,  in  distribution  of  deceased  tax-collector's  es- 
tate: 69  Ga.  326. 

7.  Debts  due  for  rent. 

8.  All  liquidated  demands,  including  foreign  judgments,  dormant  ^|^4' 2462' 
judgments,  bonds,  and  all  other  obligations  in  writing  for  the  pay-  Acts'i877, 
ment  of  money,  promissory  notes,  and  all  debts  the  amount  due  on 

which  was  fixed  and  ascertained  or  acknowledged  in  writing  prior  to 
the  death  of  the  decedent. 

Where  surety  having  paid  debt  of  principal,  ranked  as  bond-creditor:  4  Ga. 
343.  Bond-debts:  15  Ga.  322-332.  What  are  "liquidated"  debts  or  "de- 
mands":  IGa.  287;  2/370;  15/322;  18/407;  20/53,561;  21/327;  33/219.  Prom- 
issory notes  and  covenants  of  warranty  when  broken,  on  same  footing  with 
bonds :  5  Ga.  274,  275.  Debts  due  by  deceased  intestate  for  money  collected  as 
attorney,  classed  with  bonds  or  other  specialties:  14  Ga.  379.  Dormant  judg- 
ment classed  with  bonds :  21  Ga.  507.  No  preferred  lien  against  assets  by  judg- 
ment first  against  administrator:  45  Ga.  205.  Notes  for  purchase-money  rank 
as  other  notes :  56  Ga.  325.     Attorney's  fee  a  liquidated  demand  :  62  Ga,  139. 

Note  of  intestate  for  advance  for  farm,  higher  than  open  account  contracted 
by  widow  pending  application  for  administration,  not  granted :  67  Ga.  575. 


$2885. 
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Judgments  obtained  after  intestate's  death  rank  no  higher  than  demands  on 
which  they  are  founded :  79  Ga.  747. 

Decedent's  estate  not  insolvent,  judgment  becoming  dormant  after  death, 
postponed  to  younger  lien  which  brought  fund  into  court :  88  Ga.  174. 

9.  Open  accounts. 

Dudley,  110. 

ACobbM29i.  §3425.  (2534.)  Estate  bound  for  debts.  All  the  estate,  real  and  per- 
Cobb,  293,  sonal,  unless  otherwise  provided  by  this  Code,  is  liable  for  the  pay- 
ment of  debts.  If  there  is  a  will,  the  property  charged  with  the 
debts  should  be  first  applied;  next  the  residuum,  or  if  there  be  no 
residuary  clause,  the  undevised  estate;  next,  general  legacies  may 
abate  pro  rata;  and  lastly,  specific  legacies  must  contribute. 

See  notes  to  section  3336. 

Assets  should  first  pay  debts,  then  if  anything  left,  pay  legacy:  55  Ga. 
73,  450. 

Debts  paid  in  good  faith  by  executor  allowed  him  with  interest,  in  suit  by 
legatee  for  proceeds  of  sale  of  land :  66  Ga.  189,  191. 

Requirement  of  legacies  to  contribute  ratably  to  payment  of  debts,  not  avail 
executor  against  legatee  who  has  contributed  more  than  his  part :  71  Ga.  536. 

Estate  not  liable  for  taxes  accruing  on  land  after  administrator's  sale  ;  aliter, 
for  taxes  assessed,  though  in  heir's  name,  before  sale:  88  Ga.  664. 

^oDb6303  §3426.  (2535.)  Collection  of  debts.  An  administrator  is  bound  to 
place  in  suit  every  debt  due  the  estate  which  he  may  reasonably  ex- 
pect to  recover;  and  if  by  his  neglect  or  indulgence  the  debt  is 
barred  by  the  lapse  of  time,  or  is  otherwise  lost  to  the  estate,  he  is 
responsible  therefor. 

Debts  returned  as  desperate :  32  Ga.  81.  As  to  management  of  assets :  50  Ga. 
10-31. 

On  suit  against  administrator  for  failure  to  make  debt,  inventory  of  debtor's 
administrator  as  evidence :  77  Ga.  693. 

Inventory  not  evidence  to  charge  administrator  with  devastavit  in  failing  to 
collect  assets  listed  ;  must  collect  such  as  are  collectible,  but  onus  to  show  neg- 
ligence is  on  party  charging:  79  Ga.  261. 

Acobb64303  §3427.  (2536.)  Collection  by  heirs  et  al.  If  the  administrator  for 
any  cause  declines  to  place  any  claim  in  suit,  he  may  nevertheless 
assign  the  same  to  a  distributee  or  creditor,  who  may  at  his  own  ex- 
pense prosecute  the  same,  the  proceeds  if  recovered,  after  paying 
expenses,  to  be  distributed  by  the  administrator. 

70  Ga.  607. 

Where  bill  by  heirs  charging  administrator  who  refuses  to  sue:  8  Ga.  236, 
239.     Suit  by  creditor,  what  must  aver  and  show  :  10  Ga.  266. 

Heirs  and  creditors  may  sue  when  administrator  is  in  collusion  with  defend- 
ant and  refuses:  70  Ga.  328. 

4475°' 80U<)'      §3428.    (2537.)    Compromises  by  administrator.     Administrators,  ex- 
pels,       eoutors,  and  guardians  are  authorized  lo  compromise  all  contested 
or  doubtful  claims,  for  or  against  the  estates  or  wards  that  they 
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represent,  to  submit  such  matters  to  arbitration,  to  release  a  debtor 
if  to  the  interest  of  the  estate  or  ward,  and  to  appoint  an  attorney  in 
fact,  being  responsible  for  the  acts  of  said  attorney. 

See  notes  to  section  3000. 

Compromise  by  representative  of  estate  in  good  faith :  56  Ga.  214, 215. 

Guardian  may  bind  ward  by  submitting  questions  to  arbitration  :  76  Ga.  517. 

§3429.  (2538.)  May  make  compromise .  Administrators,  guardians,  Ape%1866, 
and  others  holding  trust  estates,  are  also  authorized  to  compromise 
claims  in  favor  of  the  estate  they  represent,  or  their  wards,  where 
their  debtors  deliver  bona  fide  all  their  property  for  the  use  of  cred- 
itors, except  such  as  is  or  may  be  exempt  from  levy  and  sale  in 
cases  of  insolvent  debtors:  Provided,  the  ordinary,  after  an  exami- 
nation of  the  facts,  shall  first  make  an  order  directing  such  com- 
promise. 

§3430.  (2539.)  Trustee  may  compromise  claims .  Guardians,  admin-  Acts  1866, 
istrators,  executors,  and  all  other  persons  acting  in  a  fiduciary  ca-^3415-3183- 
pacify,  are  authorized  to  compromise  all  doubtful  debts  belonging 
to  such  estates,  where  such  settlement  will  advance  the  interests  of 
those  represented.  All  persons  acting  under  the  provisions  of  this 
section,  on  making  their  returns,  shall  make  oath  that  the  settle- 
ments thus  made  were  in  good  faith,  and  to  the  best  interests  of  the 
parties  thus  represented:  Provided,  the  ordinary  first  make  an  order 
directing  such  compromise. 

Guardians  have  no  right  to  make  compromises  fraudulent  as  to  their  wards  : 
26  Ga.  537.  On  compromise  of  doubtful  claim,  there  must  on  return  be  an 
oath  by  executor  that  it  was  in  good  faith :  62  Ga.  118. 

Trustee  charged  with  fraud  in  making  compromise,  competent  to  show  that 
he  violated  rights  of  others  in  his  zeal  for  beneficiary's  interest :  76  Ga.  54. 

Whether  or  not  compromise  of  debt  due  trust  estate  shall  stand  in  favor  of 
debtor  depends  on  debtor's  good  faith  :  76  Ga.  53. 

Debtor,  who  contests  debt  and  compromises  in  good  faith,  protected,  al- 
though order  of  ordinary  not  first  obtained  :  76  Ga.  53. 

§3431.    (2540.)  Expenditures  for  minors,  when  allowed      Whenever  Acts  1872, 
an  executor  or  administrator  has  paid  all  the  debts  of  their  intes-  $$3185,  2541, 
tates,  and  just  claims  of  every  sort  against  the  estates  held  by  them, 
and. there  is  left  in  their  hands  assets  or  property  of  any  kind  due 
to  minor  heirs,  over~whom  no  one- applies  to  be  guardian,  said  exec- 
utors or  administrators  may,  under  the  direction  of  the  proper  ordi- 
nary, apply  and  pay  so  much  of  said  minor  heirs'  estate  as  may  be     -   - 
necessary  to  the  maintenance  and  education  of  said  minor  heirs  as 
guardians  are  allowed  by  law,  all  of  which  expenditures  shall  be  al- 
lowed said  executors  or  administrators  in  their  settlement  with  such 
heirs. 

See  notes  to  section  2541. 

Cannot  use  corpus  without  order  of  court :  72  Ga.  538. 
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Value  of  services  by  beneficiary  to  administrator,  deducted  from  charges  for 
supplies :  72  Ga.  558. 

Quality  of  board,  clothing,  etc.,  supplied,  proved  by  one  who  knew  their  value 
when  furnished  :  72  Ga.  558. 

Cannot  appropriate  more  than  the  income  to  support,  etc.,  without  approval 
of  ordinary  :  72  Ga,  538,  564. 

Construed  with  section  2541 :  72  Ga.  564. 

Equity  will  justify  executor  in  expenditures  reasonably  necessary  for  de- 
pendent heirs  :  77  Ga.  58. 

Farming  implements,  etc.,  are  reasonable  necessaries:  77  Ga.  59. 

Where  guardian's  returns  showed  encroachment  on  corpus,  ordinary's  ap- 
proval of  returns  was  ratification  of  expenditure :  94  Ga.  270 ;  citing  15  Ga. 
451 ;  20/325 ;  29/582 ;  61/452.  But  guardian  should  see  to  disbursements  per- 
sonally, not  turn  over  minor's  estate  in  bulk  to  another  person,  thus  shifting 
responsibility.  Must  first  obtain  authority  from  ordinary.  "Where  child  lives 
in  his  father's  house,  mother's  receipt  no  protection  to  guardian :  94  Ga.  270. 

$3i8o5'3435,  §3432.  (2541.)  Guardians,  etc.,  may  invest  in  land.  Guardians, 
trustees,  executors  and  administrators  are  authorized  to  invest  any 
funds  held  by  them  as  such  guardians,  trustees,  executors  and  ad- 
ministrators, in  lands:  Provided,  an  order  to  that  effect  be  first  ob- 
tained from  the  judge  of  the  superior  court,  who  is  authorized  to 
consider  and  pass  upon  such  applications,  either  in  term  time  or 
vacation. 

That  investment  was  unauthorized  can  be  urged  only  by  ward  :  72  Ga.  475. 
Where  guardian  brought  suit  for  land,  and  wards  becoming  of  age  became 
parties,  it  was  a  ratification  :  72  Ga.  475. 

$l?883(6)'  §3433.  (2542.)  Debts  barred  by  limitation.  An  administrator  in 
his  discretion  may  relieve  a  debt  from  the  bar  interposed  by  the 
lapse  of  time,  by  a  new  promise  to  pay:  Provided,  such  bar  had  not 
occurred  in  the  lifetime  of  his  intestate.  In  such  cases  the  distrib- 
utees can  make  him  responsible,  by  proof  that  the  claim  against 
the  estate  was  in  reality  unjust. 

66  Ga.  286,  287. 

Acknowledgment  of  debt  by  the  legal  representative  before  it  is  barred, 
takes  it  out  of  the  statute  of  limitations :  17  Ga.  96 ;  61/206.  Administrator 
may  retain  a  debt  due  himself  from  intestate,  although  it  may  be  barred  by 
the  statute  of  limitations  at  death  of  intestate:  25  Ga.  594.  May  pay  a  just 
debt  of  deceased,  provided  the  bar  of  the  statute  was  not  complete  during 
the  lifetime  of  deceased:  54  Ga.  302;  58/126.  The  bar  of  the  statute  of  lim- 
itations may  be  waived  by  administrator,  unless  the  bar  attached  in  intes- 
tate's lifetime:  63  Ga.  212,  213.  When  administrator  of  security  who  signed 
note  cannot  relieve  from  bar  of  statute  of  limitations :  64  Ga.  655-661. 

The  debt  is  not  extinguished  by  statute,  but  only  the  remedy  barred,  and 
administrator  may  revive :  72  Ga.  15. 

Administrator  marshaling  assets  cannot  relieve  some  claims  of  bar  of 
statute  and  plead  it  as  to  others :  72  Ga.  495. 

Debt  barred  by  statute  can  be  revived  by  new  promise  in  writing  without 
new  consideration  :  76  Ga.  371. 

Letter  signed  by  executor  individually,  indicating  desire  to  pay,  and  de- 
scribing note  vaguely,  etc.,  not  new  promise:  80  Ga.  260. 
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Where  court  has  adjudged  claim  barred,  administrator  cannot  revive  it:  81 
Ga.  290. 

§3434.   (2543.)    Counsel  fees,  when  allowed.      An  administrator  is-^JJ&B. 
authorized  to  provide  for  the  estate  competent  legal  counsel,  accord- $3796- 
ing  to  the  exigencies  of  the  estate  he  represents. 

Attorney's  fees  allowed  for  collecting  money  loaned  out  at  interest :  29  Ga. 
82.  Second  executor  responsible  for  attorney's  fees  of  one  employed  by  first 
executor:  31  Ga.  195.  Not  allowed  to  trustee  of  defendant  when  complainant 
was  justifiable  in  suing.:  32  Ga.  31.  Specific  performance  by  original  attorney 
against  administrator  and  substituted  attorney  :  50  Ga.  360-368.  When  coun- 
sel fees  for  executrix  allowed  :  51  Ga.  651.  No  counsel  fees  should  be  allowed 
executor  for  his  attorney's  fees  in  defending  a  bill  against  him  by  legatees  for 
account  charging  devastavit:  50  Ga.  10-33.  A  temporary  administrator  cannot 
bind  the  estate  by  a  contract  to  pay  fees  to  resist  setting  up  a  will :  56  Ga. 
655-658. 

Sheriff,  being  trustee  quoad  hoc,  as  to  money  held  up  by  sale,  entitled  to 
attorney's  fees  out  of  the  fund  :  71  Ga.  287. 

Doubtful  if  administrator  can  bind  estate  by  contract  to  indemnify  one  at- 
torney against  claim  of  another;  personally  liable  here:  71  Ga.  501. 

Counsel  fees  not  allowed  for  defending  justifiable  suit  to  recover  or  secure 
trust  fund:  71  Ga.  535. 

Contract  of  husband,  acting  in  right  of  wife,  executrix  before  marriage, 
binding  on  estate :  75  Ga.  562. 

§3435.    (2544.)    Investments   by    administrator.     When    from   any  ^obbflk 
cause  an  administrator  is  compelled  to  hold  the  funds  of  the  estate  Aoobb!337. 
in  his  hands,  he  is  authorized  to  invest  the  same  in  stocks,  bonds,  or  ^obbf^s. 
other  securities  issued  by  this  State,  or  (by  leave  of  the  ordinary)  Apct^860' 
in  bonds  issued  by  the  proper  authorities  of  the  cities  of  Savannah  i^l^'p3^. 
and  Augusta.     In  such  case  he  shall,  within  twelvemonths  there-  J^jjiioi 
after,  make  a  legal  return  thereof,  in  which  shall  be  set  forth  the  3m 
price  paid,  the  time  of  the  purchase,  and  the  name  of  the  seller. 
If  an  executor  or  trustee  has  in  his  hands  money  as  the  separate  es- 
tate of  a  married  woman,  absolutely  or  for  life,  he  may,  under  the 
direction  of  the  superior  court,  invest  such  funds  in  land. 

Trustee  receiving  Confederate  money:  37  Ga.  205,  220;  38/304.  Where  the 
guardian  acted  as  a  prudent  man  in  loaning  money  secured  by  mortgage,  and 
as  to  investments  by :  39  Ga.  96-99 ;  54/291 ;  42/135.  Executor  receiving  Con- 
federate money:  42  Ga.  622;  46/381.  Administrator  receiving  Confederate 
money  in  good  faith,  protected  :  39  Ga.  569  ;  47/434,  444 ;  58/536.  Illegal  order 
of  ordinary  for  sale  of  land  by  administrator,  and  when  minor  heirs  not  es- 
topped by  guardian's  receipt :  46  Ga.  101-109.  Investments  generally  by  exec- 
utor, and  in  Confederate  bonds  where  fairly  done  and  in  good  faith :  50  Ga. 
32;  41/439,446.  Set-off  by  legatee  as  against:  49  Ga.  254.  Where  adminis- 
trator received  Confederate  money  in  1862,  and  does  not  show  what  became  of 
it :  48  Ga.  150. 

Bona  fides  of  executor  in  lending  funds  pending  caveat  of  will,  and  failure 
to  collect  on  account  of  war,  shown  in  suit  for  accounting:  66  Ga.  253. 

Statute  of  limitations  of  1869,  held  to  protect  executor  here  as  to  invest- 
ment in  Confederate  bonds  :  66  Ga.  253. 
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After  January  1st,  1863,  an  administrator  could  not,  without  order  of  court, 
invest  estate  funds  except  in  State  securities :  69  Ga.  519. 

^6597'2631'  §3436.  (2545.)  May  continue  business  of  deceased.  An  administrator 
may  exercise  his  discretion  in  continuing  the  business  of  his  intes- 
tate until  the  expiration  of  the  current  year.  Up  to  the  time  of 
sale  or  distribution  the  administrator  must  manage  and  dispose  of 
the  property  of  the  estate  for  the  best  interest  of  the  estate. 

Where  executrix  allowed,  for  losses  occurring  in  continuing  and  carrying 
on  a  plantation  after  testator  had  employed  hands  :  51  Ga.  650.  Administrator 
individually  liable  where  he  carried  on  the  farm  longer  than  the  current  year, 
and  met  with  loss  :  60  Ga.  661. 

Note  given  for  corn  furnished  estate,  and  signed  by  administrator,  was  es- 
tate's debt :  72  Ga.  495. 

Administrator  became  individually  liable  here,  for  debts  contracted  in 
conducting  business  of  intestate.    But  may  charge  against  estate :  77  Ga.  140. 

Executors  conducting  business  with  estate's  property,  became  individual 
renters :  77  Ga.  271. 

Generally,  representative  of  estate  cannot  contract  debts  for  it.  Aliter, 
within  reasonable  limits,  under  express  direction  in  will :  82  Ga.  177. 

Aetgttes-e,      §3437.    (2546.)  May  contract  for  labor.     The  administrator  may 
w2549. 3182.  make  contracts  for  labor  or  service  for  the  benefit  of  the  estate  he 
represents,  upon  such  terms  as  he  may  deem  best,  and  all  such  con- 
tracts, made  in  good  faith,  shall  be  a  charge  upon  and  bind  the  es- 
tate whenever  the  same  are  approved  by  the  ordinary  of  the  county. 

Section  referred  to  and  construed :  60  Ga.  664,  665.  The  labor  here  referred 
to  does  not  mean  such  as  was  obligatory  on  her  alone  to  do :  64  Ga.  734. 

The  spirit  and  meaning  of  this  section  include  contracts  for  provisions  for 
laborers  employed  by  virtue  of  authority  it  confers :  74  Ga.  487 ;  distinguish- 
ing 61  Ga.  661. 

Administrator  carrying  on  farm  without  ordinary's  approval,  liable  for  any 
loss  sustained  :  82  Ga.  413. 

S!s7252'  §3438.  (2547.)  Duty  as  to  contracts.  The  administrator,  as  far  as 
possible,  must  fulfill  the  executory  and  comply  with  the  executed 
contracts  of  the  deceased,  and  he  has  a  corresponding  right  to  de- 
mand the  same  of  the  parties  contracted  with.  If,  however,  the 
personal  skill  of  the  intestate  entered  into  the  consideration  of  the 
contract,  his  death  renders  the  execution  impossible,  and  the  con- 
tract, though  entire,  must  be  considered  as  divisible  and  closed  at 
his  death,  and  the  part  execution  by  the  deceased  authorizes  and  re- 
quires a  corresponding  compliance  by  the  other  contractor. 

Where  one  sold  wood  cut  and  lying  on  lands,  his  executor  bound  to  deliver 
it,  or  estate  liable  in  damages:  93  Ga.  700. 

Attorney,  by  writing,  to  have  interest  in  profits  of  land  purchased,  for  serv- 
ices to  be  rendered,  shortly  dying,  estate  takes  interest  in  sale  thirty-five 
years  later:  95  Ga.  629. 

Premium  paid  for  two  years  partnership  with  physician,  where  partnership 
terminated  by  his  death,  not  recoverable  nor  apportionable:  94  Ga.  196. 
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§3439.  (2548.)  Twelve  months  exemption  from  suit.  No  suit  to  re- ^?*^9^r2 
cover  a  debt  due  by  the  decedent  shall  be  commenced  against  the  $|^4'5^4' 
administrator  until  the  expiration  of  twelve  months  from  his  quali- 
fication. This  exemption  shall  not  apply  to  an  administrator  de 
bonis  non,  unless  appointed  within  the  year  allowed  to  his  predeces- 
sor. And  in  all  cases  the  administrator  de  bonis  non  shall  be  made 
a  party  to  suits  pending  against  the  administrator,  upon  scire  facias 
issued  to  the  first  term. 

Where  this  immunity  for  twelve  months  did  not  apply  to  an  injunction : 
6  Ga.  302.  Neither  does  this  exemption  apply  to  levy  of  a  judgment  obtained 
against  intestate  in  his  lifetime :  10  Ga.  568 ;  11/424,  430.  Where  executors 
within  twelve  months  after  qualification  will  not  be  compelled  to  turn  over, 
on  ward's  application,  property  in  kind:  34  Ga.  395.  Administrator  not  sub- 
ject to  garnishment  within  the  twelve  months  after  appointment :  28  Ga.  366. 
But  such  garnishments  may  be  served  under  the  provisions  of  law  postponing 
his  answer  until  he  can  do  so  safely :  41  Ga.  628.  That  mortgage  foreclosed 
within  the  twelve  months  will  not  avail  as  an  objection  by  claimant :  30  Ga. 
706.  Attorney  employed  by  executrix  to  aid  her  in  winding  up  the  affairs  of 
the  estate,  cannot  recover  his  fee  until  after  expiration  of  twelve  months: 
45  Ga.  171.  How  far  the  limitation  Act  of  March  16th,  1869,  was  affected  by 
this  section :  50  Ga.  382-386.  As  to  right  of  creditors  to  sue  where  there  is  an 
administrator  de  bonis  non:  61  Ga.  550. 

T.  U.  P.  Charl.  148;  Dudley,  132. 

This  exemption  no  ground  for  creditors  to  enjoin  sale  occurring  within  it 
by  insolvent  executrix :  72  Ga.  162. 

Execution  of  power  to  sell  in  security  deed  given  by  deceased  is  not  suit 
against  administrator  requiring  twelve  months  delay :  76  Ga.  652, 

Statute  of  limitations  does  not  run  against  right  of  action  during  this  twelve 
months :  5  Ga.  66  ;  70/306 ;  93/723. 

Surety  on  appeal  bond  dead,  and  twelve  months  not  expired,  judgment  on 
bond  not  including  him  or  his  administrator  legally  accounted  for:  93  Ga.  758. 

General  Note. — Where  creditor's  bill  against  administrator  had  equity  in 
it,  but  parties  were  not  properly  before  the  court,  from  misjoinder :  3  Ga.  575- 
578.  The  exception  to  heirs  and  creditors  suing  third  person  through  the  rep- 
resentative of  estate :  8  Ga.  236.  What  creditor  in  bill  to  collect  in  assets  of 
estate  must  aver,  to  show  why  it  was  not  done  through  the  administrator  de 
bonis  non,  since  Act  of  1845:  10  Ga.  266;  16/150-213.  Administrator  sued  by 
creditor  should  plead  so  as  to  protect  rights  of  all  the  creditors :  5  Ga.  275 ; 
24/608,  610.  Where  set-off  pleaded  by  defendant  larger  than  sum  sued  on,  may 
show  estate  insolvent,  and  debts  of  higher  dignity  than  the  set-off :  5  Ga.  357. 
Where  the  executors  have  the  right  to  recover  in  assets  for  administration,  al- 
though there  are  no  debts:  7  Ga.  584.  Where  equity  will  enjoin  administra- 
tor from  recovering  land,  there  being  no  debts:  7  Ga.  589;  30/74.  Foreign 
executor  suing  here  on  note  and  injunction  granted,  averring  there  were  no 
debts:  13  Ga.  140.  Equitable  claim  set  up  by  bill  against  legatees  and  admin- 
istrator :  16  Ga.  481.  Injunction  granted  on  bill  by  administrator  against  notes 
for  purchase-money  claiming  out  of  general  assets:  25  Ga.  42-45.  Where 
widow  could  recover  share  belonging  to  husband  from  administrator  de  bonis 
non:  33  Ga.  409,  41.  There  being  no  debts  unpaid,  heirs  can  recover  property 
illegally  disposed  of  by  administrator :  40  Ga.  408.  After  upwards  of  thirty 
years  have  passed,  it  is  presumed  all  debts  of  an  estate  are  paid:  26  Ga.  515. 
In  suit  by  heirs  for  recovery  of  their  share,  presumed  there  are  no  debts  of 
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the  estate :  26  Ga.  380.  When  abatement  of  debts  and  legacies  to  pay  commis- 
sions :  14  Ga.  416.  Mortgaged  property  is  assets :  10  Ga.  66.  Money  or  goods 
of  another  are  not  assets  in  hands  of  administrator :  19  Ga.  554.  Where  pur- 
chaser in  complicity  with  executor  in  breach  of  trust,  may  hold  him  liable  :  19 
Ga.  94,  136.  Payment  of  debts  by  executor  de  son  tort  according  to  law  will  be 
protected :  20  Ga.  473.  When  heirs  liable  to  creditors :  22  Ga.  590.  Property 
coming  to  minor  and  not  subject  to  creditor's  estate:  21  Ga.  200.  Adminis- 
trator has  qualified  interest  in  assets  of  estate  for  payment  of  the  debts :  27 
Ga.  125.  Creditor  supplying  goods  to  administrator  representing  two  estates 
is  not  compelled  to  show  for  which  they  were  furnished :  34  Ga.  429.  Must 
pay  debts  before  distribution :  35  Ga.  95.  Executor  can  derive  no  advantage 
as  against  the  estate,  as  to  surplus  after  payment  of  debts:  38  Ga.  75.  When 
admissions,  declarations  and  promises  of  executor  or  administrator  admissi- 
ble as  evidence :  34  Ga.  681.  Equity  will  not  interfere  with  due  administra- 
tion of  assets  by  the  representative  of  the  estate,  on  slight  grounds:  1  Ga.  511 ; 
16/213. 

Administrator's  purchase  of  property  under  purchase-money  judgment  in 
favor  of  estate,  and  afterwards  at  sale  of  defendant's  assignee  in  bankruptcy, 
inured  to  estate.  Measure  of  damages  in  suit  on  administrator's  bond,  where 
he  sold  lands :  69  Ga.  519. 

There  being  no  allegation  that  there  were  no  debts,  and  therefore  no  need 
for  administration,  suit  by  heir  at  law  was  demurrable:  73  Ga.  147  ;  citing  42 
Ga.  512. 

Where,  administrator  of  husband  being  administrator  of  wife  also,  consol- 
idation was  proper  at  litigated  settlement  of  two  estates:  79  Ga.  617. 

Administrator  carelessly  carrying  large  amount  of  cash  in  pocket,  robbed, 
liable  for  loss :  81  Ga.  261. 

Plaintiff  in  fi .  fa.  could  make  defendant's  administrator  party  by  scire  facias 
so  as  to  reach  equitable  assets.  Administrator  could  defend  as  if  action  orig- 
inally against  him.  He  was  not  estopped,  by  returning  property  as  intestate's, 
to  show  it  to  be  another's:  83  Ga.  716. 

Estate  not  liable  for  taxes  accruing  on  land  after  administrator's  sale  ;  aliter, 
for  taxes  assessed,  though  in  heirs'  names  before  sale.  Burden  on  administra- 
tor to  show  proper  disbursements :  88  Ga.  664. 

What  son  must  show  to  recover  from  father's  estate  for  services  for  caring 
for  him  while  old  and  infirm:  92  Ga.  521,  522.  Law  does  not  raise  an  implied 
promise  by  father  to  pay  for  such  services:  90  Ga.  581 ;  see  also  87  Ga.  678. 

Heir's  action  against  administrator,  and  another  to  whom  administrator  had 
delivered  assets,  was  demurrable  for  lack  of  allegation  of  mismanagement,  or 
that  demand  made.  On  administrator's  death,  jurisdiction  of  such  codefend- 
ant,  a  non-resident  of  county,  not  obtainable  by  amendment  to  petition,  if  at 
all:  94  Ga.  581. 

Money  due  by  employer  is  assets  of  deceased  employee's  estate,  but  not 
amount  due  widow  by  employer  for  homicide,  etc. :  95  Ga.  192. 

Life-insurance  policy  payable  to  "heirs  or  assigns"  ;  proceeds  not  assets  of 
assured's  estate  for  payment  of  debts:  93  Ga.  752. 
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SECTION  6. 

OF    RECEIVING    AND    MAKING    TITLES    ON    BONDS    FOR    TITLE. 

§3440.   (2549.)   Making  titles  on  bond  of  intestate.      If   the  intes- ^Jg9^ 
tate,  during  his  life,  executed  a  bond  to  make  titles  to  land,  and  dies  Aqq^5^0 
without  making  such  titles,  the  holder  of  such  bond,  after  having  Actsa857, 
complied  with  its  condition,  may  apply  to  the  ordinary  having  ju- 
risdiction over  the  estate,  for  an  order  requiring  the  administrator 
to  execute   the  titles  according  to  the  terms  of   the  bond,  in  all 
cases  annexing  to  his  petition  a  copy  of  the  bond. 

When  bond  by  administrator  to  convey  real  estate  of  his  intestate  is  void : 
9  Ga.  114.  Ordinary  only  on  petition  of  holder  of  bond  for  title  can  order  rep- 
resentative of  deceased  person  to  execute  title  to  land :  61  Ga.  419. 

§3441.   (2550.)  Notice  and  trial.     Fifteen  days  notice  in  writing  to  Actf91863'4' 
the  administrator,  or  executor,  and  heirs  at  law  of  the  deceased,  if  • 

to  be  found  in  this  State,  and  if  not  residents,  by  publication  in  one  fi4#"  f  7  "  ^  , 
of  the  gazettes  of  this  State  for  thirty  days,  shall  be  given  of  such 
application.  If  no  objection  is  filed,  and  the  ordinary  is  satisfied 
of  the  truth  of  the  allegations  in  the  petition,  the  order  shall  be 
granted.  When  objections  in  writing  are  filed  in  the  office  of  said 
ordinary,  it  shall  be  the  duty  of  the  ordinary  to  hear  evidence  as  to 
the  fact  whether  the  conditions  of  said  bond  have  been  complied 
with  by  the  payment  of  the  purchase-money  or  not,  and  to  grant  an 
order  requiring  said  titles  to  be  made,  or  not,  as  he  may  think  the 
principles  of  justice  may  require;  and  either  party,  being  dissatis- 
fied with  the  decision,  may  appeal  to  the  superior  court  upon  the 
same  terms  as  appeals  are  granted  in  other  cases. 

§3442.  (2551.)  Vendee  dying,  title  to  heirs.  If-  the  vendee  dies,  ^^j 
having  possession  of  a  bond  for  titles  or  having  paid  the  purchase- 
money  for  land,  the  ordinary  of  the  county  having  jurisdiction  of 
the  estate,  may,  upon  a  similar  application  by  any  one  of  the  heirs 
at  law  of  the  vendee,  and  on  notice  to  the  vendor,  as  provided  in  the 
foregoing  section,  order  the  title  to  be  made  to  the  heirs  at  law  of 
the  deceased.  Such  titles,  however,  shall  not  prevent  such  lands 
being  assets  in  the  hands  of  the  administrator  for  the  payment  of 
debts. 

Where  this  section  applies,  the  vendee  being  dead  and  the  vendor  alive:  61 
Ga.  428. 

Remedy  permissive,  not  exclusive,  equity  may  be  resorted  to  when  relief 
afforded  more  effectual :  69  Ga.  753. 

§3443.   (2552.)    Where  vendor  and  vendee  die.     If  both  the  vendor  A^t  i,805- 

x        ,       *  Cobb,  314. 

and  vendee  die,  the  notice  shall  be  given  to  the  legal  representatives 
of  the  vendor,  who  shall  make  the  title  to  the  heirs  of  the  vendee. 
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ApCt491863"4,  §3444.  (2553.)  Costs,  by  whom  paid.  Whenever  the  party  making 
the  bond  shall  have  died  before  the  time  at  which  the  titles  were  to 
be  made,  and  before  the  purchase-money  became  due,  the  cost  of  the 
proceedings  shall  be  paid  by  the  representative  of  the  estate;  but  if 
the  time  for  making  such  titles  and  the  payment  of  the  money 
elapsed  before  the  death  of  the  obligor,  the  costs  shall  be  paid  by 
the  applicant. 

General  Note. — Sufficient  if  the  title  be  executed  by  administrator  de  bonis 
non  under  order  directed  to  first  administrator:  19  Ga.  153.  Act  of  1799  per- 
missive only:  20  Ga.  143.  On  death  of  purchaser  insolvent  under  title-bond, 
title  cannot  pass  from  vendor  until  purchase-money  paid :  25  Ga.  42-44.  For- 
eign administrator  may  make  titles:  30 Ga.  650. 


SECTION  7. 

of  administrator's  sale. 

Acts^i865-6,      §3445.   (2554.)   Sale  of  perishable  property.     The  personal  perish- 
ACobb6302  a^e  property  should  be  sold  at  as  early  a  day  as  practicable,  consist- 
■pCt951851 2' en^  with  the  interest  of  the  estate.     It  must  be  done  under  order 
3448734503'  from  the  ordinary,  in  which  the  kind  of  notice  and  the  length  of 
time  it  shall  be  given,  being  not  less  than  ten  days,  shall  be  speci- 
fied.    The  order  for  sale  shall  be  granted  as  of  course,  unless  the 
application  is  from  a  temporary  administrator,  when  the  ordinary 
may,  in  the  exercise  of  his  discretion,  grant  such  order,  when  it  is 
made  to  appear  to  be  to  the  interest  and  advantage  of  the  estate. 

Heirs  not  entitled  to  proceeds  of  personalty  twice  sold :  33  Ga.  33.  When 
temporary  administrator  may  sell:  50  Ga.  265. 

^v1^0!;,,       §8446.   (2555.)   Sale,  how  made.     All  sales  by  administrators  (ex- 

Cobb,313.         o  \  /  ./  \ 

A?t  180|'     cept  of  annual  crops  sent  off  to  market,  and  of  vacant  lands)  shall 

Act|4^851"^  be  at  public  outcry,  between  the  hours  of  ten  o'clock  a.  m.,  and  four 

$346u7' 3173'  °'cl°ck  p-  M-  >  nor  sriall.  any  sale  be  continued  from  day  to  day  unless 

so  advertised.     Good  faith  is  required  of  the  administrator  in  all 

cases  that  the  property  be  sold  in  such  manner  and  quantities  as 

shall  be  deemed  most  advantageous  to  the  estate. 

May  restrict  the  land  advertised  to  be  sold :  20  Ga.  588.  Cannot  be  a  valid 
sale  by  administrator  privately,  selling  as  his  own,  and  perfecting  title  by 
selling  it  as  administrator  ;  must  be  utmost  fidelity  :  22  Ga.  637.  Annual  crops 
must  be  carried  to  market  and  sold :  40  Ga.  363-369.  Section  referred  to  and 
construed:  46  Ga.  38.     Sale  of  stock  by  administrator:  56  Ga.  377,  378;  46/34, 

At  common  law  administrator  could  sell  personalty  by  private  sale; 
"market"  means  domestic  market  within  jurisdiction  of  State;  sending  cot- 
ton beyond  State,  devastavit  per  se:  82  Ga.  412,  423. 

In  matters  of  law,  sun  time,  not  standard  time,  controls:  84  Ga.  159,  160. 
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§3447.  (2556.)  Terms  of  sale.  The  administrator  may  exercise 
his  discretion  in  demanding  cash  or  extending  credit.  Full  notice 
should  be  given,  and  the  best  interest  of  the  State  subserved.  If 
credit  is  given,  the  administrator  must,  at  his  own  risk,  determine 
the  sufficiency  of  the  security  given.  If  the  security  taken  is  ample 
at  the  time,  and  subsequently  the  debt  is  lost,  after  the  utmost 
diligence  by  the  administrator,  he  will  not  be  responsible  for  the 
amount. 

When  sureties  not  discharged :  26  Ga.  426.  Where  executors  exercised 
their  discretion  as  to  selling  on  time,  and  each  responsible  :•  32  Ga.  31-38. 

§3448.  (2557.)  Sale  of  wild  lands.  On  application  by  the  admin-  ^ctsisss 
istrator  and  due  notice  advertised  as  hereinafter  provided  in  case  of  p- 56- 
lands,  the  ordinary  may  grant  an  order  authorizing  the  administra- 
tor to  sell,  at  private  sale,  wild  uncultivated  lands  lying  in  counties 
other  than  that  of  the  administration:  Provided,  no  objection  is  filed 
by  any  one  interested  in  the  estate,  and  the  ordinary  is  satisfied  that 
such  sale  is  preferable. 

Sale  of  wild  lands,  either  privately  or  by  permission  of  the  ordinary  :  64  Ga. 
323-325. 

As  to  validity  of  sale  of  timber  separate  from  land,  and  purchaser's  equity 
against  subsequent  purchaser  of  land  with  notice  :  91  Ga.  810,  811. 

§3449.   (2558.)   Sale  of  insolvent  papers.     All  notes,  bonds,    judg- A^^ ^ 
ments,  accounts,  or  other  evidences  of  debt,  which,  after  due  dili-  Actf  1855-6, 

7  <  '  7     _  '  p.  144. 

gence,  remain  uncollected,  and  are  deemed  insolvent  or  doubtful, 
may  be  sold  by  the  administrator,  under  an  order  of  the  ordinary,  at 
public  outcry,  during  the  usual  hours  of  sale,  on  the  regular  day  of 
sheriff's  sales,  and  at  the  court-house  door;  thirty  days  notice  of 
such  sale  being  given  at  the  court-house  door,  and  at  three  or  more 
public  places  in  the  county. 

Exchanging  such  note  for  another,  without  order  ;  liable  for  value  of  either 
at  election  of  beneficiaries :  77  Ga.  692. 

§3450.   (2559.)  Land,  when  sold.     If  at  any  time  it  becomes  nec- -^j^16^ 
essary  for  the  payment  of  the  debts  of  the  estate,  or  for  the  purposes  ^o^'2|'23 
of  distribution,  to  sell  the  land  of  the  decedent,  the  administrator  Actf51851"2' 
shall,  by  written  petition,  apply  to  the  ordinary,  for  leave  to  sell,  Aety869' 
setting  forth  in  the  petition  the  reason  for  such  application;  and §5455' 3445- 
notice  of  the  same  shall  be  published  once  a  week  for  four  weeks 
before  the  hearing,  in  the  gazette  in  which  the  county  advertisements 
are  published.     If  no  objection  is  filed,  and  the  ordinary  is  satisfied 
of  the  truth  of  the  allegations  in   the  petition,  an   order  shall  be 
passed  granting  the  leave  to  sell,  specifying  therein  the  land  as  defi- 
nitely as  possible. 

What  order  should  state :  47  Ga.  195-205 ;  8/236-244 ;  4/148-152.  On  the  Act  of 
1816  as  to  ordinary's  sale  of  real  estate :  13  Ga.  2.  When  the  order  to  sell  realty 
should  be  granted  to  the  administrator  ceterorum:   16  Ga.  213.     Sale  of  land 
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by  administrator  for  which  suit  is  pending :  30  Ga.  775:  May  restrict  quantity 
advertised  to  be  sold :  20  Ga.  588.  When  order  cannot  be  attacked  collaterally : 
7  Ga.  559.  When  bill  by  administrator  asking  leave  to  sell  lands  and  reinvest 
should  be  entertained :  33  Ga.  620.  When  order  granted  to  administrator  to 
sell  only  revoked  on  notice  and  for  cause :  33  Ga.  237.  When  order  signed  by 
ordinary  to  sell  land  not  admitted  in  evidence:  46  Ga.  101.  Not  having  com- 
plied strictly  with  the  mode  of  sale,  yet  innocent  purchaser  protected :  50  Ga. 
232-236.  Order  to  sell  land  granted  to  administrator  under  this  section  is 
valid  so  far  as  authority  is  necessary :  56  Ga.  430-434.  The  representative  can 
sell  real  estate  of  decedent,  when,  to  pay  debts  or  for  distribution :  46  Ga.  392. 
Insolvent  paper  sold  at  administrator's  sale  and  bought  by  agent,  binding  on 
administrator  consenting :  57  Ga.  233.  When  sale  of  realty  belonging  to  wards 
by  their  guardian  not  binding  on  them  where  no  proper  order  for  it  on  the 
minutes  of  court  of  ordinary :  60  Ga.  677.  Section  cited,  where  order  by  ordi- 
nary to  sell  entire  realty :  64  Ga.  325. 

Order  to  sell  shown,  law  presumes  compliance  with  requirements;  neces- 
sity for  sale  ;  benefit  to  heirs  and  creditors  ;  that  applicant  was  administrator 
and  authorized  to  sell :  70  Ga.  196. 

Sale  enjoined  when  unnecessary  to  pay  debts  or  distribute,  and  division  in 
kind  preferred:  72  Ga.  150,  151. 

Creditors  cannot  enjoin  sale  by  insolvent  executrix  on  bare  fear  of  waste. 
Nor  on  the  ground  that  it  is  to  take  place  before  they  can  sue :  72  Ga.  162. 

Where  statutory  requirements  complied  with  by  guardian,  not  necessary  to 
have  guardian  ad  litem  appointed  for  ward :  80  Ga.  138. 

Administrator  of  vendee  holding  bond  for  title,  can  sell  only  interest  paid 
for,  except  when  :  84  Ga.  270. 

Administrator  may  sell  less,  but  no  greater  interest  than  that  described  in 
order  of  sale :  95  Ga.  543. 

Leave  to  sell  cannot  be  attacked  collaterally  except  for  fraud,  nor  vacated 
in  same  court  without  notice  and  for  cause:  68  Ga.  735. 

Equity  will  not  enjoin  sale  regularly  authorized,  for  reason  which  could 
have  been  urged  against  grant  of  leave  to  sell:  68  Ga.  735 ;  see  also  33  Ga.  238. 

Order  to  sell  east  half  of  lot  No.  8,  whereas  land  advertised  and  sold  con- 
tained small  part  of  lot  No.  7,  held  sufficient  here :  69  Ga.  506. 

Injunction  of  sale  refused,  where  no  equitable  ground  alleged.  Clerk  as 
administrator,  having  given  no  bond,  not  ground  to  enjoin  sale:  71  Ga.  771. 

After  due  advertisement  to  sell,  in  county  where  land  lies,  under 
general  leave,  special  leave  being  granted  in  that  county  pending  such  ad- 
vertisement and  less  than  twenty  days  before  sale,  sale  valid :  81  Ga.  661 ;  see 
also  50  Ga,  231. 

Order  of  sale  unexecuted  remains  operative  so  as  to  authorize  administra- 
tor de  bonis  von  to  sell :  91  Ga.  811. 

ApCtii5877'  §3451.  (2559  a.)  Sales  by  executor,  etc.,  of  bank-stock,  etc.  Whenever 
any  administrator,  or  guardian,  or  executor,  unless  authorized  to  sell 
by  the  provisions  of  the  will  which  he  is  executing,  shall  desire  to 
sell  railroad  or  bank  stock  wherever  found,  and  stocks  of  other  in- 
corporated companies,  he  must  first  apply  to  the  ordinary  of  the 
county  which  has  jurisdiction  over  him,  for  leave  to  sell  such  stock, 
which  shall  be  heard  and  determined  after  the  usual  citation  for 
leavo  1<>  sell  is  issued,  as  applications  for  sale  of  real  estate.  After 
such  sale  is  ordered,  the  sale  of  such  railroad  and  bank  stock,  and 
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stocks  of  other  incorporated  companies,    shall  be  conducted  in  the 
same  manner  as  sales  of  real  estate  are  conducted. 

§3452.  (2560.)  Manner  and  place  of  sale.  Every  such  sale  shall  be  ^ct|01863"4' 
advertised  in  any  newspaper  or  gazette  having  a  general  circulation  i^f^p3^ 
in  the  county  where  the  property  to  be  sold  is  located,  once  a  week  sfgf^ '^55. 
for  four  weeks  after  the  leave  granted  and  before  the  sale.  It  shall 
be  had  at  public  auction  on  the  first  Tuesday  of  the  month,  between 
the  usual  hours  of  sale,  and  at  the  place  of  public  sales  in  the  county 
having  jurisdiction  of  the  administration,  unless  by  special  order,  in 
the  discretion  of  the  ordinary,  a  portion  of  the  land  is  sold  in 
another  county  where  the  land  lies.  But  any  executor,  administra- 
tor, guardian,  or  other  trustee  who  by  law  is  managing  any  trust, 
estate,  or  fund,  under  the  supervision  of  the  ordinary  or  court  of 
ordinary,  may  sell  any  city  property  situated  in  any  city  in  this 
State,  if  upon  petition  the  ordinary  shall,  in  the  exercise  of  a  sound 
discretion,  deeming  that  it  is  for  the  best  interest  of  cestui  que  trusts 
that  said  real  estate  be  sold  on  the  premises,  shall,  by  order  entered 
on  the  minutes,  so  direct:  Provided,  that  such  sales  shall  be  adver- 
tised as  provided  by  law,  and  one  hour's  public  notice  of  the  com- 
mencement of  the  same  shall  be  given  at  the  court-house  door  on 
sale  day. 

The  advertisement  should  pursue  the  order:  16  Ga.  213.  Order  reciting 
notice,  this  need  not  also  be  stated  in  the  administrator's  deed,  secondary  evi- 
dence of  contents  of  notice :  16  Ga.  67.  May  restrict  the  quantity  of  land 
advertised  to  be  sold :  20  Ga.  588.  Having  authority  to  sell  and  failing  to 
comply  with,  makes  it  voidable  except  as  to  innocent  purchasers:  50 Ga. 
231-236. 

Advertisement  here  sufficient  to  put  an  ordinarily  prudent  man  on  inquiry 
as  to  size  of  lot :  69  Ga.  507. 

After  due  advertisement  to  sell,  in  county  where  land  lies,  under  general 
leave,  special  leave  being  granted  in  that  county  pending  such  advertisement 
and  less  than  twenty  days  before  sale,  sale  valid :  81  Ga.  661 ;  see  also  50  Ga.  231. 

§3453.  Sale  divests  liens.     Where  an  administrator  sells  land  under  §§49U, 3468. 

80  Ga.  842. 

a  proper  order  of  the  court  of  ordinary,  liens  thereon  are  divested 
and  are  transferred  to  the  fund. 

Land  sold  discharged  from  purchase-money  lien :  49  Ga.  274 ;  56/444.  Divests 
judgment  lien  :  45  Ga.  585 ;  46/389 ;  58/451.    Also  mortgage  lien :  59  Ga.  516-518. 

Regular  and  fair  sale  to  pay  debts  transfers  judgment  and  mortgage  to  pro- 
ceeds of  sale:  49  Ga.  276;  59/516;  64/521.  Imaginary  or  constructive  levy 
before  sale  not  sufficient  to  prevent  discharge  of  lien  by  sale :  64  Ga.  521. 

Lien  of  fi.  fa.  levied  by  sheriff  not  divested  by  sale:  58  Ga.  451. 

Executor's  sale  of  land  will  divest  judgment  lien  unless  property  under 
levy:  91  Ga.  436.  Pending  mortgage  foreclosure,  valid  sale  of  realty  to  pay 
debts  will  bar  foreclosure :  91  Ga.  435. 

§3454.   (2561.)  Recital  in  deed .     The  recital  of  a  compliance  with 
legal  provisions  in  the  administrator's  deed  shall  be  prima  facie  evi- 
dence of  the  facts. 
42 
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Stated:  4  Ga.  148;  47/195,  207;  50/237,  238.  When  notice  stated  in  ordi- 
nary's order,  as  having  been  given  by  administrator,  need  not  also  be  stated 
in  his  deed:  16  Ga.  67.  Power  to  sell  proven  by  recitals  raise  prima  facie  pre- 
sumption that  prescribed  forms  were  pursued  :  40  Ga.  482. 

Recitals  in  deed  under  tax  sale  are  prima  facie  evidence  of  acts  of  selling 
officer :  65  Ga.  366. 

Deed  accompanied  by  order  to  sell  is  not  mere  color  of  title,  but  all  require- 
ments of  law  are  presumed  to  have  been  followed  :  70  Ga.  196. 

^Cobb4334  §3455.  (2562.)  Land  lying  in  two  counties.  If  land  ordered  to  be 
sold  is  composed  of  one  tract  or  body  of  land  lying  partially  in  two 
counties,  the  sale  may  be  had  in  either  county,  as  directed  by  the 
ordinary. 

Act|61853"4'      §3456.   (2563.)  Effect  of  warranty.     An  administrator  cannot  bind 
<$5449, 3555.  j^q  estate  by  any  warranty  in  any  conveyance  or  contract  made  by 
him,  nor  is  he  personally  bound  by  such  covenant,  unless  the  inten- 
tion of  personal  liability  is  distinctly  expressed. 

When  liable:  8  Ga.  236;  11/1.  Administrator  cannot  bind  estate  of  his  in- 
testate by  warranty  of  soundness  of  articles  sold :  32  Ga.  376.  Although  ad- 
ministrator protected  personally  as  against  warranty  made  at  sale  of  intes- 
tate's effects,  yet  his  fraud  a  defense  against  note  given  for  articles  sold: 
24  Ga.  257-259.  Suit  by  purchaser  against  executor  of  vendor  for  breach  of 
warranty :  47  Ga.  516-521.  Where  a  warranty  did  not  bind  trustee  personally  : 
54  Ga.  350.  Where  representations  of  administrator  no  defense  to  notes  where 
no  damage  done:  61  Ga.  478.  Administrator  cannot  bind  the  estate  by  war- 
ranty in  any  conveyance  or  contract  by  him :  64  Ga.  502. 

Executor's  oral  statement  to  inquiries,  that  intestate  had  good  title, 
amounted  to  nothing;  purchaser  took  subject  to  rule  caveat  emptor:  81  Ga.  194. 

Personally  bound  where  voluntarily  executed  bond  for  title  with  warranty, 
and  deed  pursuant  thereto :  94  Ga.  469. 

$8605.  §3457.   (2564.)  Property  held  adversely.     An  administrator  cannot 

sell  property  held  adversely  to  the  estate  by  a  third  person;  he  must 
first  recover  possession. 

Section  cited :  56  Ga.  433 ;  64/17.  Where  it  was  unnecessary  to  have  posses- 
sion before  executor  could  sell:  64  Ga.  325. 

Stated  and  reasons  given  :  68  Ga.  449,  451,  452. 

Appraisement  by  administrator  does  not  amount  to  eviction  of  one  holding 
adversely  :  68  Ga.  449. 

Prior  to  1859  no  person  could  sell  lands  held  adversely  by  another :  18  Ga. 
181 ;  32/182 ;  37/5  ;  68/455. 

Executor  cannot  ordinarily  sell  land  held  adversely  by  another,  but  deed  to 
legatee  in  settlement,  made  under  power  in  will,  good :  95  Ga.  715. 

W4680.4683.  §3458.  (2565.)  Claim,  where  and  how  tried.  If  an  administrator 
offers  or  proposes  to  sell  any  real  estate  which  is  claimed  by  any 
other  person,  such  third  person  may  interpose  his  claim,  which  shall 
be  tried  in  the  county  where  the  land  lies.  If  the  claim  be  to  per- 
sonal property,  it  shall  be  tried  in  the  county  of  the  residence  of  the 
administrator. 

See  annotations  t<>  section  4630. 
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Claimant  cannot  attack  an  order  of  sale  collaterally:  7  Ga.  559.  Not  nec- 
essary to  validity  of  claim  that  bond  and  security  be  given  :  25  Ga.  72. 

§3459.  (2566.)  Private  sale  against  policy.  A  private  sale  of  land 
under  an  obligation  to  perfect  by  legal  formality,  is  contrary  to  pub- 
lic policy,  and  renders  such  sales  always  open  to  review  at  the  option 
of  parties  at  interest. 

Stated:  22  Ga.  637.  Sale  of  railroad-stock  privately,  the  property  of  the  es- 
tate administrator  represents,  protected  in  hands  of  innocent  purchaser :  46  Ga. 
34;  56/377.  When  private  contract  of  sale  with  guardian  void:  56  Ga.  40. 
Where  sale  within  the  provisions  of  this  section :  53  Ga.  673. 

Guardian  cannot  sell  ward's  property  at  public  sale  to  carry  out  private  ar- 
rangements made  beforehand :  80  Ga.  683. 

§3460.  (2567.)  Sale  under  will.  If  a  will  authorizes  a  private  sale $3864, sm. 
by  the  executor,  an  administrator  with  the  will  annexed  may  exe- 
cute the  power  and  sell  the  property  without  order  from  the  ordi- 
nary. If  the  will  merely  designates  the  property  to  be  sold,  without 
specifying  the  mode  of  sale,  no  application  for  leave  to  sell  is  neces- 
sary; but  in  other  respects  the  executor  or  administrator  with  the 
will  annexed  must  comply  with  the  requisitions  before  specified. 

Where  the  will  authorized  the  sale :  1  Ga.  324.  Intention  of  testator  to 
give  executor  power  to  sell  at  private  sale :  38  Ga.  581.  Sales  must  be  at  pub- 
lic outcry  unless  otherwise  provided  by  will :  40  Ga.  363.  Unauthorized  pri- 
vate sale  of  choses  in  action :  32  Ga.  81.  Unauthorized  private  sale  of  railroad- 
stock  by  administrator :  40  Ga.  408.  Section  cited :  54  Ga.  450.  Where  under 
the  will  the  executors  could  sell  without  order  of  ordinary,  and  for  cash  or 
credit :  50  Ga.  553. 

These  requisitions  relate  to  advertising  sale  and  making  public  sale :  83 
Ga.  331. 

Joint  owners  of  land  leaving  it  discretionary  with  executrix  to  sell  and  buy, 
or  to  divide  by  sale  or  in  kind,  authorized  private  sale :  83  Ga.  331. 

Testator  directed  sale  if  certain  devisees  should  see  cause  to  send  his  wife 
to  asylum,  which  did  not  happen;  executor  sold  under  ordinary's  order:  93 
Ga.  811. 

Will  giving  executor  power  of  sale  to  pay  debts,  purchaser  got  title  under 
executor's  deed  here :  93  Ga.  329. 

§3461.   (2568.)    Terms  must  be  stated.    Executors  and  administrators  Acts  1866, 
shall  state,  in  all  advertisements  of  sales  by  them,  the  terms  of  sale. 

Requiring  advertisement  to  set  forth  terms  of  sale :  53  Ga.  89,  90. 

§3462.  (2569.)  Return  of  sales.  An  administrator  must  make  a 
full  return  of  every  sale,  specifying  the  property  sold,  the  purchas- 
ers, and  the  amounts,  together  with  the  terms  of  sale. 

§3463.   Sale  by  administrator,    when   void    and  when   voidable.     To|^a-231- 
divest  the  title  of  the  heir  at  law,  the  administrator  must  have  au- 
thority to  sell;  if  there  be  irregularities,  or  if  he  fail  to  comply  with 
the  law  as  to  the  mode  of  sale,  the  sale  is  voidable,  except  as  to  in- 
nocent purchasers. 
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General  Note.  Notes  from  Code  of  1882  :     ■ 

Act  of  1869,  as  to  limitation,  how  it  affects  administrators  :  62  Ga.  123. 

Administrator  cum  testamento  annexo  cannot  sell  lands  not  disposed  of  by 
the  will :  16  Ga.  213.    As  to  negroes :  27  Ga.  585. 

Agent  of  administrator  purchasing  land  of  estate,  sale  may  be  set  aside: 
22  Ga.  637.    May  sell  land  by  agent :  22  Ga.  600. 

Agreement  by  administrator  to  take  up  lien  on  property  sold:  30  Ga.  981. 

Bond,  by  intestate:  19  Ga.  153.  By  administrator  to  convey  real  estate  of 
intestate  in  contemplation  of  sale,  void:  9  Ga.  114. 

Breach  of  trust,  when  sale  by  executor  is,  and  liability  of  purchaser  with 
notice :  19  Ga.  94-130. 

Caveat  emptor  is  the  rule  at  administrator's  sale,  whether  public  or  private: 
61  Ga.  478. 

Declaration,  public,  of  agent  of  administrator  and  purchaser,  that  sale  was 
made  to  perfect  titles,  renders  sale  open  to  review:  53  Ga.  668. 

Devastavit,  sale  by  administrator  as  executor  of  goods  at  undervalue  and 
collusively  is:  11  Ga.  401. 

Deed,  record  of,  by  purchaser  at  administrator's  sale,  and  preference  over 
unrecorded  deed:  13  Ga.  1. 

Fraud,  practiced  by  executor  or  administrator,  good  defense  to  note  given: 
24  Ga.  257. 

Fraudulent  sale  of  land  by  administrator,  measure  of  damages:  20 Ga.  250. 

Heirs,  to  divest  title  of,  by  sale,  administrator  must  have  authority  to  sell: 
50  Ga.  235.  Heirs  or  creditors  only  have  a  right  to  complain  of  informality 
in  sale  of  land  for  the  purpose  of  setting  it  aside :  52  Ga.  102. 

Land  sold  by  administrator  and  not  paid  for,  and  then  sold  by  same  party 
as  administrator  of  purchaser,  as  to  disposition  of :  58  Ga.  494.  Sale  of,  by  ad- 
ministrator to  coadministrator,  not  void:  33  Ga.  163.  Ground  for  setting  aside 
sale  of,  by  administrator:  22  Ga.  637. 

Legatee,  effect  of  sale  for  distribution  by  executor  upon  lien  of  judgment 
against :  56  Ga.  444. 

Limitation,  probate  of  a  will  in  common  form  unattacked  for  seven  years, 
is  conclusive  upon  all  parties,  except  minor  heirs  at  law :  46  Ga.  362. 

Order  of  court  of  ordinary,  sale  of  property  under,  is  an  administration  as 
to  it,  which  will  charge  the  administrator  and  sureties:  5  Ga.  56.  Sale  so 
made  cannot  be  attacked  collaterally :  7  Ga.  559.  Granting  leave  by  publica- 
tion, valid:  56  Ga.  430.  Such  order  is  administrator's  authority  for  selling: 
47  Ga.  195.  And  injunction,  where  without:  27  Ga.  585.  As  to  the  order  gen- 
erally :  47  Ga.  195.  Necessary  when  party  claims  title  under  administrator's 
sale:  4  Ga.  148.  Recital  in,  that  administrator  had  given  notice  in  terms  of 
the  law :  16  Ga.  67.     Revocation  of,  proceedings  to  obtain  :  33  Ga.  237. 

Ordinary,  court  of,  generally  the  one  to  order  sale  of,  to  pay  debts:  60 
Ga.  398.  • 

Parties  as  to,  in  suit  by  heirs  to  recover  back  stocks  illegally  sold :  43 
Ga.  598. 

Place  of  sale  of  lands,  ordinary's  discretion  as  to:  50  Ga.  231. 

Private  sale  by  executor,  valid,  under  will  of  testator  who  died  prior  to 
adoption  of  Code :  62  Ga.  341.  Sale  directed  of  whole  estate  by  will  of  testa- 
tor: 19  Ga.  174.  Illegal,  by  widow,  may  be  ignored  by  her  when  appointed  ad- 
ministratrix: 57  Ga.  427;  3/263.  Administrator  selling  at,  illegally,  liable  for 
real  value,  if  that  be  greater  than  the  price  he  received:  32  Ga.  81.  By  exec- 
utor, when  testator  did  not  specify  manner  of  sale:  1  Ga.  324. 

Public  outcry,  sales  by  administrators  and  executors  must  be  at,  except  an- 
nual crops,  unless  otherwise  provided  by  will:  40  Ga.  363. 
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Purchase  by  executor  at  his  own  sale,  and  legatees,  election  as  to  satisfac- 
tion :  42  Ga.  209.  By  administrator,  voidable :  39  Ga.  381,  672 ;  30/780 ;  12/594 ; 
8/236.  Good  until  repudiated  by  heirs :  33  Ga.  163 ;  23/151 ;  1/475.  Decree 
where  heirs  rescind  :  30  Ga.  780.  If  heirs  elect  to  set  aside  purchase  by  exec- 
utor or  administrator,  they  must  go  into  equity :  8  Ga.  236. 

Purchaser  of  land  at  administrator's  sale  takes  it  free  from  lien  of  judg- 
ment :  64  Ga.  521.  See  also  to  same  effect :  59  Ga.  516 ;  58/451 ;  49/276  ;  46/389 ; 
45/585.     At  private  sale  from  executor  acquires  a  good  title,  when  :  1  Ga.  324. 

Eatification  of  irregular  sale  by  acquiescence :  21  Ga.  187. 

Repudiation  of  sale  by  administrator  must  be  in  reasonable  time:  23 
Ga.  249. 

Resale,  Act  of  1831,  authorizing  a  resale  at  risk  of  purchaser  when  he  fails 
to  comply,  still  in  force:  53  Ga.  87.  In  suit  against  such  purchaser  for  such 
failure,  actual  knowledge  of  terms  of  sale  on  part  of  purchaser  must  be  shown  : 

53  Ga.  87. 

Measure  of  damages  in  such  suit  for  "deficiency  of  proceeds  of  second  sale"  : 

54  Ga.  200.     Second  sale  must  be  as  soon   as  practicable,  or  no  recovery :  56 
Ga.  442. 

Statute  of  limitations  protects  purchaser  of  property  of  estate  bought 
from  administrator  or  executor  in  individual  capacity :  3  Ga.  256.  Act  of 
1869 :  62  Ga.  123. 

Statutory  provisions,  executor  or  administrator  in  making  sale  must  comply 
with:  8Ga.  236,  237. 

Stocks,  as  to  dividends  on,  bought  from  administrator  at  unauthorized  sale  : 
57  Ga.  418.  Sold  at  private  sale,  rights  and  liability  of  purchaser  and  com- 
pany issuing  and  transferring:  46  Ga.  34. 

Surety,  liability  of,  of  purchaser  at  administrator's  sale:  26  Ga.  426. 

Temporary  administrator,  unauthorized  sale  of  property  not  belonging  to 
estate  and  acquiescence  of  owner :  28  Ga.  272. 

Title,  purchaser  does  not  get,  to  property  illegally  sold  by  administrator: 
43  Ga.  598.  Such  sale  treated  as  individual  of  administrator :  10  Ga.  359.  Of 
purchaser  of  land  "regularly  advertised  and  sold"  at  administrator's  sale:  46 
Ga.  389.  Of  purchaser  of  railroad-stock  at  private  sale  by  administrator: 
46  Ga.  34. 

Voidable,  sale  by  administrator  is,  for  failure  to  comply  with  the  law,  as  to 
mode,  except  as  to  innocent  purchaser:  50  Ga.  231.  So,  when  land  is  sold  in 
different  county  from  where  it  lies:  50  Ga.  231.  A  sale  by  one  administrator 
to  coadministrator  not  void,  but  voidable :  33  Ga.  163. 

Warranty,  executor  or  administrator  not  liable  for  soundness  of  property 
sold  without  express:  8  Ga.  236.  What  amounts  to :  11  Ga.  1.  None  by  ad- 
ministrator, of  cottonseed  sold  at  public  sale:  37  Ga.  558. 

Will,  direction  in,  that  executor  pay  debts  as  soon  as  practicable,  does  not 
authorize  private  sale  of  property :  40  Ga.  363. 

Notes  from  decisions  since  Code  of  1882 : 

Executor's  sale,  heir  estopped  from  attacking,  having  acquiesced  in  sale 
and  distribution,  and  received  share  of  proceeds:  95  Ga.  19. 

Guardian,  under  order  to  sell  ward's  land,  may  sell  vested  remainder ;  this 
being  ward's  only  interest:  93  Ga.  420. 

Heirs,  title  of,  divested  by  sale  regularly  made  to  pay  debts  or  for  distribu- 
tion: 67  Ga.  381. 

Mortgage,  pending  mortgage  foreclosure  on  realty,  valid  sale  of  property  to 
pay  debts,  by  mortgagor's  executor,  will  bar  foreclosure :  91  Ga.  435. 

Mortgagee  not  bound  by  executor's  sale  by  agent,  father  of  agent's  wife 
buying  for  cash,  wife  being  substituted  on  time :  91  Ga.  435.     Mortgagee  of 


3464  SEVENTH  TITLE.— CHAP.  8,  ART.  2,  SEC.  8.  662 

Of  distribution,  advancements,  and  year's  support. 


lands  may  ratify  or  repudiate  voidable  executor's  sale ;  continuing  to  pros- 
ecute foreclosure  proceedings  is  election  not  to  ratify :  91  Ga.  435. 

Power  of  sale,  what  necessary  to  affect  purchaser  by  fraudulent  exercise  of, 
by  executor:  93  Ga.  329.  Will  giving  executor  power  of  sale  to  pay  debts, 
purchaser  got  title  under  executor's  deed  here:  93  Ga.  329. 

Purchase,  as  to  liability  of  one  purchasing  interest  of  one  executor  in  realty, 
with  notice  that  executors  bought  said  realty  and  personalty  at  own  sale :  65 
Ga.  82.  Purchase  by  executor  at  his  own  sale  vests  title  in  purchaser  until 
set  aside,  subject  to  judgments  against  executor  rendered  while  he  had  title: 
65  Ga.  184.  Purchase  by  administrator  at  own  sale  voidable,  not  void:  67  Ga. 
89.  So  as  to  executor,  and  as  to  who  can  complain  :  69  Ga.  518.  Ratified  as 
to  heir  who  sues  for  share  of  proceeds:  69  Ga.  605.  Agent  of  executor  selling 
to  his  wife's  father  for  cash,  she  being  substituted  for  him,  mortgagee  not 
bound :  91  Ga.  435.  Purchase  by  administrator  voidable  at  option  of  any 
party  interested,  whether  sale  be  directly  to  him  or  through  another:  78 
Ga.  181.  Bill  by  heirs  to  set  aside  administrator's  sale  to  self,  after  ten  years, 
dismissed  for  want  of  equity :  91  Ga.  199.  Purchase  by  guardian  at  his  own 
sale  voidable  only  at  election  of  ward :  93  Ga.  420.  Purchase  by  administrator 
at  his  own  sale  voidable,  but  election  must  be  made  in  reasonable  time:  94 
Ga.  496  ;  see  also  91  Ga.  199  ;  90/550 ;  46/290 ;  39/674 ;  30/792;  12/594;  23/151; 
8/236;  39/381. 

Purchaser  of  land  cannot  defend  suit  on  purchase-money  notes  because 
plaintiff  bought  at  his  own  administrator's  sale,  when :  65  Ga.  208.  Purchaser 
of  lands  here  not  put  on  notice  that  executor  purchased  at  his  own  sale :  68 
Ga.  836.  Purchaser  at  executor's  sale  cannot  avoid  sale,  because  executor's 
agent  bid  at  sale:  69  Ga.  518.  Purchaser  of  lands  from  administrator  gets  no 
title  against  creditor  who  holds  title  from  deceased  to  secure  debt,  etc. :  91 
Ga.  238,  239. 

Ratification  by  ward  of  guardian's  illegal  sale,  accepting  proceeds  with 
knowledge  of  facts,  but  not  knowing  sale  illegal:  92  Ga.  265.  Devisee  cannot 
ratify  in  part  and  repudiate  in  part  alleged  sale  of  land  by  executor :  92  Ga. 
124. 

Resale,  purchaser  not  liable  for  deficit,  being  misled  by  administrator's  an- 
nouncement that  he  was  selling  unencumbered  title,  etc. :  95  Ga.  543,  544. 

Sale,  by  executors  to  one  who  immediately  conveyed  to  executors  as  indi- 
viduals, attacked  by  beneficiaries  of  estate:  69  Ga.  372,  385.  Sale  by  adminis- 
trator of  whole  tract,  when  intestate  really  owned  but  part  interest,  divested 
heirs  of  title  to  such  part:  81  Ga.  661.  Administrator  not  being  bound  to  put 
purchaser  in  possession,  cannot  charge  estate  with  expenses  of  doing  so :  88  Ga. 
664. 

Set  aside  deed,  etc.,  when  purchaser  had  fraudulently  announced  at  sale 
that  he  was  bidding  for  widow,  and  deterred  others :  95  Ga.  655. 


SECTION  8. 

OF    DISTRIBUTION,    ADVANCEMENTS,    AND    YEAR'S  SUPPORT. 

§3464.  (2570.)  Rules  of  distribution.  After  the  payment  of  ex- 
penses of  administration  and  the  debts  of  the  deceased,  the  balance 
of  the  estate,  both  real  and  personal,  stands  subject  to  distribution 
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among  the  heirs  at  law  of  the  deceased,  according  to  the  relation- 
ship hereinbefore  prescribed. 

Where  foreign  administrator,  assets  go  to  pay  debts  or  to  be  distributed  ac- 
cording to  laws  here :  56  Ga.  326.  "When  the  legatees  may  divide  the  estate 
among  themselves  by  consent :  55  Ga.  359, 449. 

Administrator  settled  with  distributees  except  minor,  and  delayed  settling 
with  him  until  loss,  and  judgment  awarded,  he  could  not  recover  from  distrib- 
utees settled  with :  69  Ga.  769. 

Land  put  on  same  footing  as  personalty  by  Act  of  1789:  72  Ga.  51. 

Order  to  sell  for  distribution  and  paying  debts,  on  petition  for  sale  for  dis- 
tribution only :  88  Ga.  184. 

Section  cited  in  case  of  life-insurance  policy  payable  to  heirs  of  assured :  93 
Ga.  752. 

§3465.  (2571.)  Year's  support  to  family.  Among  the  necessary  ^q*J^|j6 
expenses  of  administration,  and  to  be  preferred  before  all  other ^1^%, 
debts,  is  the  provision  for  the  support  of  the  family,  to  be  ascer- Actsi853-4, 
tained  as  follows:  Upon  the  death  of  any  person  testate  or  intes-1^5^ 
tate,  leaving  an  estate  solvent  or  insolvent,  and  leaving  a  widow,  or  i862-3Pp3ib 
a  widow  and  minor  child  or  children,  or  minor  child  or  children  only,  ifff^'g^g 
it  shall  be  the  duty  of  the  ordinary,  on  the  application  of  the  Jl^'m93' 
widow,  or  the  guardian  of  the  child  or  children,  or  any  other  person  |||i'3388' 
in  their  behalf,   on  notice  to  the  representative  of  the  estate    (if  r» 

there  is  one,  and  if  none,  without  notice),  to  appoint  five  discreet1^*' 
appraisers;  and  it  shall  be  the  duty  of  such  appraisers,  or  a  major-, 
ity  of  them,  to  set  apart  and  assign  to  such  widow  and  children,  or 
children  only,  either  in  property  or  money,  a  sufficiency  from  the 
estate  for  their  support  and  maintenance  for  the  space  of  twelve 
months  from  the  date  of  administration,  in  case  there  be  adminis- 
tration on  the  estate,  to  be  estimated  according  to  the  circumstances 
and  standing  of  the  family  previous  to  the  death  of  the  testator  or 
intestate,  and  keeping  in  view  also  the  solvency  of  the  estate.  If 
there  be  a  widow,  the  appraisers  shall  also  set  apart,  for  the  use  of 
herself  and  children,  a  sufficient  amount  of  the  household  furniture. 
The  provision  set  apart  for  the  family  shall  in  no  event  be  less  than 
the  sum  of  one  hundred  dollars,  and  if  it  shall  appear  upon  a  just 
appraisement  of  the  e'state  that  it  does  not  exceed  in  value  the  sum 
of  five  hundred  dollars,  it  shall  be  the  duty  of  the  appraisers  to  set 
apart  the  whole  of  said  estate  for  the  support  and  maintenance  of' 
such  widow  and  child  or  children,  or  if  no  surviving  widow,  to  the", 
lawful  guardian  of  the  child  or  children,  for  their  benefit. 

Notes  from  Code  of  1882  : 

Appeal,  no  appeal  from  appraisers  formerly :  30  Ga.  539 ;  but  see  section 
3467. 

Account  for  $100  set  apart,  widow  may  sue  on  it,  when :  61  Ga.  410. 

Act  of  1856,  p.  148,  does  not  repeal  Act  of  1850 :  Cobb,  p.  297.  Allowing  $100 
of  deceased  insolvent's  estate  to  family:  25  Ga.  343. 
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Administrator,  notice  to,  presumed,  when:  54  Ga.  .93,  465.  Notice  of  ap- 
pointment of  appraisers  proved  by  parol:  54  Ga.  465.  How  waived:  54  Ga. 
465.  Temporary  administrator  may  apply  for  year's  support1  for  family  of 
deceased:  49  Ga.  367.  Immaterial  who  applies,  provided  administrator  has 
notice:  49  Ga.  367;  54/93. 

Children,  each  set  of,  entitled  to  allowance  of  furniture,  or  equivalent: 
35  Ga.  124. 

Debts,  not  legally  paid  by  widow  before  administration  and  before  year's 
support  set  apart:  57  Ga.  425.  She  can  recover  back  property  turned  over  to 
pay  such  debts:  57  Ga.  425. 

Deed  of  husband,  property  conveyed  by,  right  to  year's  support  does  not 
attach :  37  Ga.  59. 

Executor,  though  year's  support  not  formally  set  apart,  yet  executor  ad 
vancing  same  to  family,  should  be  credited  therefor:  49  Ga.  285;  38/264. 

Exemption,  widow  not  entitled  to,  and  year's  support  besides:  47  Ga.  250  ; 
49/582 ;  40/555.     Allowed  minor  children,  subject  to  year's  support :  40  Ga.  555. 

Injunction  granted  until  year's  support  allowed:  39  Ga.  102;  60/525. 

Insolvency,  family  entitled  to,  whether  estate  solvent  or  not,  but  must  be 
reasonable :  9  Ga.  261 ;  17/422. 

Liens,  this  provision  higher  than  debts  or  liens:  38  Ga.  264.  Not  superior 
to  liens  on  property  existing  when  acquired  by -the  husband :  55  Ga.  361. 

Mortgages,  superior  to  mortgage  liens:  61  Ga.  314;  23/235;  26/197.  Supe- 
rior to  mortgage  for  purchase-money  prior  to  Act  of  1875 :  61  Ga.  218. 

Notice  to  representatives  of  the  estate:  54  Ga.  465;  45/459.  Presumed 
when :  45  Ga.  459 ;  54/93. 

Order  of  ordinary  should  recite  names  of  persons  notified :  45  Ga.  459. 

Partnership,  not  entitled  to,  out  of  assets  of,  till  rent  paid :  38  Ga.  121. 

Petition  for,  must  be  in  writing:  54  Ga.  94;  45/459. 

Purchase-money,  superior  to  mortgage  for,  prior  to  Act  of  1875:  61  Ga.  218. 

Sale  of,  under  order  of  court  of  ordinary,  and  proceeds  applied  to  year's 
support,  heirs  cannot  recover  back  the  property:  50  Ga.  567. 

Widow,  not  entitled  to,  when  living  and  supported  on  husband's  place, 
where  not  formally  set  apart:  34  Ga.  419.  Nor  though  valuable  services  ren- 
dered by  her:  34  Ga.  419.  Cannot  pay  debts  until  administration :  57  Ga.  425. 
Where  husband  domiciled  in  another  State  at  death,  widow  seeking  here  to 
get  year's  support,  governed,  as  to  amount,  by  law  there:  64  Ga.  208.  Where 
widow  has  consumed  an  amount  equal  to  her  year's  support,  same  amount 
cannot  be  allowed  to  her  as  year's  support :  36  Ga.  94. 

Notes  from  decisions  since  Code  of  1882  : 

Administratrix  becoming  chargeable  with  funds  enough  to  pay  her  own 
year's  support  subsequently  allowed,  cannot  collect  it  out  of  her  successor: 
94  Ga.  665. 

Appraisers,  order  appointing,  and  subsequent  order  to  sell,  not  preclude 
attack  on  proceedings  prior  to  order  of  sale  :  70  Ga.  168. 

Children,  widow  entitled  to  year's  support,  though  childless:  74  Ga.  355; 
see  also  70  Ga.  733. 

Data,  amount  paid  out  for  educating  adult  children,  gifts  to  them  at  ma- 
jority, not  charged  up  as  advancements ;  necessary  school  expenses  of  minors, 
etc.,  all  relevant  in  determining  year's  support:  73  Ga.  66. 

Death  of  widow,  year's  support  cannot  be  set  apart  to  her  after,  but  right 
vests  in  her  administrator:  77  Ga.  232.  Where  widow  dies  pending  report  of 
commissioners,  her  administrator  entitled  to  make  application  for  year's  sup- 
port :  80  Ga.  486. 

Debt,  year's  support  is  not:  70  Ga.  33;  38/264. 
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Divorce,  no  discharge  of  father's  obligation  to  support  minor  child  appear- 
ing, year's  support  granted  though  child  awarded  to  mother  when  divorced 
and  living  out  of  State :  80  Ga.  719. 

Dower,  right  to,  and  income  it  yields,  accrues  at  husband's  death ;  unaf- 
fected by  this  section :  74  Ga.  278. 

Election,  by  widow  before  probate,  hastily  made,  of  legacy  in  lieu  of  dower 
or  year's  support,  may  be  repudiated:  88  Ga.  616. 

Essential  requirements,  failure  to  comply  with,  in  setting  apart  year's  sup- 
port, renders  proceedings  invalid :  70  Ga.  168. 

Factor  received  cotton  from  administrator  and  credited  proceeds  on  ac- 
count of  deceased  ;  widow  not  entitled  to  year's  support  from  moneys  in  hands 
of  factor's  receiver:  69  Ga.  760. 

History  of  this  and  next  section  :  70  Ga.  733. 

Injunction,  right  to  year's  support  and  dower  not  hindered  by:  77  Ga.  271. 

Insane  husband,  widow  of,  not  entitled  to  year's  support,  if  he  was  insane  at 
marriage  :  73  Ga.  784. 

Lapse  of  time  between  death  of  husband  and  widow's  application,  during 
which  she  had  use  of  property,  may  defeat  application  before  ordinary,  but 
cannot  avail  creditor  after  final  judgment :  70  Ga.  130. 

Married  woman  dying,  leaving  husband  surviving,  year's  support  not  allowed 
minor  child  out  of  .her  estate:  86  Ga.  363. 

Minor  child  of  widow,  belonging  to  her  family  at  her  death,  entitled  to  year's 
support  from  her  estate :  74  Ga.  795. 

Mortgage,  year's  support  is  superior  to,  and  sale  of  lands  under  mortgage 
after  death  of  husband  holding  title,  not  affect  wife's  right  to  year's  support: 
68  Ga.  756 ;  see  also  65  Ga.  312.  Mortgage  by  husband  yields  to  claim  of  fam- 
ily for  year's  support:  72  Ga.  20. 

Notice  should  be  given  representative  of  estate,  if  any;  if  there  be  none, 
notice  unnecessary :  70  Ga.  130. 

Order  of  argument,  application  for  year's  support  caveated,  applicant  opens 
and  concludes:  73  Ga.  66.  On  trial  of  objection  to  appraiser's  return,  burden 
on  caveator;  prima  facie,  return  correct:  82  Ga.  153. 

Ouster,  land  set  apart  as  year's  support  to  widow  and  her  children,  who  took 
possession  exclusive  of  child  by  former  marriage,  actual  ouster  of  latter. 
Prescription  ran  against  latter:  70  Ga.  796. 

Partition  not  had  as  to  year's  support ;  property  remains  together  as  long 
as  there  remains  a  beneficiary :  84  Ga.  128. 

"Person"  includes  both  sexes:  74  Ga.  795. 

Prescription,  property  set  apart  for  year's  support,  basis  of  prescription 
against  coheirs,  though  proceedings  irregular:  70  Ga.  796.  Every  presump- 
tion in  favor  of  ordinary's  judgment  setting  aside  year's  support,  and  it  cannot 
be  collaterally  attacked:  68  Ga.  641. 

Policy  of  the  law,  as  to  support  of  widow  and  minor  children:  70  Ga.  808. 
Policy  of  law  favors  claims  for  year's  support:  73  Ga.  71. 

Purchaser,  in  illegal  sale,  has  equities  here:  72  Ga.  665. 

Sale  by  widow,  without  order  of  ordinary,  for  purpose  of  supporting  family, 
valid :  69  Ga.  369 ;  70/168 ;  72/665  ;  see  also  68  Ga.  641 ;  50/568 ;  75/175.  But 
where  widow  remarried,  sold,  and  bought  other  land,  taking  title  in  herself 
and  second  husband,  sale  illegal:  72  Ga.  665. 

Separation,  widow  and  children  entitled  to  year's  support  where  no  provi- 
sions made  in  lieu,  though  living  without  the  State.and  apart  from  decedent:    . 
80  Ga.  187. 

Setting  apart,  though  no  year's  support  set  apart,  assets  with  which  adminis- 
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trator  chargeable,  applied  to  year's  support  of  family,  credited  to  him  where 
necessary  and  not  excessive :  82  Ga.  67 ;  see  also  38  Ga.  264 ;  49/286. 

Support  contemplated  by  this  section  is  that  of  widow  and  minor  children 
for  twelve  months :  84  Ga.  128. 

Taxes,  year's  support  superior  to:  79  Ga.  169,  170. 

Title,  homestead  after  husband's  death,  set  apart  to  widow  as  year's  sup- 
port, lesser  estate  merged  in  greater  and  title  became  absolute:  85  Ga.  731. 
Title  vests  in  widow  and  children,  sale  by  widow,  with  approval  of  ordinary, 
for  support  of  family,  binds  all  parties:  68  Ga.  641.  See  50  Ga.  568.  Does  title 
vest  in  widow  and  children  of  husband  by  her  and  former  wife,  where  she  ap- 
plies and  has  whole  estate  set  apart  for  her  and  her  children  alone  ?  70  Ga. 
796-804.     See  notes  to  section  3468. 

Trover,  not  remedy  here,  for  minor  heir  to  obtain  personal  effects  rightfully 
in  custody  of  his  grandfather  ;  setting  apart  hereunder  was  remedy  :  78  Ga.  782. 

Whole  estate  if  less  than  $500  must,  under  the  statute,  be  set  apart  by  the 
appraisers,  and  order  so  directing  them  not  objectionable  as  depriving  them 
of  all  discretion :  74  Ga.  355. 

Ap0tfi1865"6'  §3466.  (2572.)  Support  continued,  when.  When  an  estate  is  to  be 
kept  together  for  a  longer  time  than  twelve  months,  and  there  are  no 
debts  to  pay,  and  a  widow  and  minor  children  to  be  supported  out  of 
said  estate,  they  shall  have  a  year's  support  for  each  year  that  such 
estate  may  be  kept  together,  and  the  appraisers  aforesaid  may  act  in 
the  same  capacity  for  the  second  and  any  subsequent  year,  or  new 
appraisers  may  be  appointed  by  the  ordinary  to  assign  such  support 
after  the  first  year. 

Application  under  this  section  not  demurrable  for  failure  to  state  that  there 
were  no  debts ;  existence  of  debts  is  matter  of  defense.  This  section  an 
amendment  of  section  3465  and  to  be  construed  with  it :  70  Ga.  733. 

Widow  without  children  or  minors  without  mother,  entitled  to  continuance 
of  year's  support :  70  Ga.  733. 

Widow  being  executrix  and  tenant  for  life,  and  keeping  estate  together 
longer  than  twelve  months,  entitled  only  to  one  year's  support.  Allowance 
here  of  property  in  bulk,  for  five  years'  support,  void  :  91  Ga.  796. 
Acts^i884-5,  §34(37.  (2573.)  Return  of  appraisers.  The  appraisers  shall  make  a 
schedule  of  the  property,  or  statement  of  the  amount  of  money  set 
apart  by  them,  and  return  the  same  under  their  hands  and  seals  to 
the  ordinary  within  thirty  days  from  the  date  of  their  appointment; 
upon  filing  said  return,  the  ordinary  shall  issue  citation  and  publish 
notice  as  required  in  the  appointment  of  permanent  administrators, 
citing  all  persons  concerned  to  show  cause  why  said  application  for 
twelve  months'  support  should  not  be  granted,  and  if  no  objection 
is  made  after  the  publication  of  said  notice  for  four  weeks,  or  if 
made  is  disallowed,  the  ordinary  shall  record  the  return  so  made  in 
a  book  to  be  kept  for  this  purpose;  if  an  appeal  be  taken,  pending 
the  appeal  the  family  shall  be  furnished  with  necessaries  by  the  rep- 
resentative of  the  estate. 

Objections  may  be  filed  any  time  before  return  term :  79  Ga.  567. 

Act  of  L855-6,  p.  148,  made  no  provision  for  appeal:  30  Ga.  539.  Widow 
cannot  sue  on  account  set  apart  for  support  from  time  appraisers  make  re- 
turn to  ordinary,  and  competent  witness  for  herself:  61  Ga.  410. 
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That  return  admitted  to  record  before  end  of  six  months,  not  invalidate 
it:  68  Ga.  66. 

Return  admitted  to  record  after  six  months,  title  vests  in  family;  formal 
order  not  necessary :  68  Ga.  66. 

Creditor  may  force  an  administration  or  object  within  six  months  to  al- 
lowance ;  doing  neither,  he  is  bound :  70  Ga.  130. 

Failure  to  comply  with  this  section  renders  invalid:  70  Ga.  177. 

Under  Act  of  October  9th,  1885,  objections  at  or  before  term  to  which  cita- 
tion returnable  are  in  time,  though  filed  after  expiration  of  four  weeks  from 
first  publication :  79  Ga.  567. 

On  trial  of  objections,  burden  on  caveator;  prima  facie,  return  correct:  82 
Ga.  153. 

Caveat  maybe  amended  in  appellate  court,  by  striking  some  of  grounds:  86 
Ga.  363. 

Appeal  lies  to  superior  court  from  judgment  of  ordinary,  allowing  year's 
support :  86  Ga.  363. 

On  trial  of  objections,  issue  being  title,  verdict  against  caveator  for  money, 
contrary  to  law :  93  Ga.  327. 

Since  statute  does  not  provide  for  objection  on  ground  of  deficiency  of 
assets,  return  does  not  charge  administrator  with  assets :  94  Ga.  665. 

Minor  son's  interest  not  divested  because  return  not  recorded,  through  or- 
dinary's fault,  until  he  came  of  age:  95  Ga.  727. 

§3468.   (2574.)    Title  to  property   set   apart.     The  property  so  set  Acts  1862-s, 
apart  by  the  appraisers  shall  vest  in  the  widow  and  child,  or  chil-  $§8335(8), 

.  .  .  .  .,  3390, 3465. 

dreu;  and  if  no  widow,  m  such  children,  share  and  share  alike;  and 
the  same  shall  not  be  administered  as  the  estate  of  the  deceased 
husband  or  father. 

Title  vests  in  widow  and  children  ;  sale  by  widow,  with  approval  of  ordi- 
nary, for  support  of  family,  binds  all  parties:  68  Ga.  641. 

Widow  may  sell,  without  order  of  ordinary,  for  purpose  of  supporting  fam- 
ily :  50  Ga.  568 ;  69/369  ;  70/168  ;  72/665. 

Title  vests  in  beneficiaries,  if  no  objections  are  filed,  and  the  judgment  of 
the  ordinary  is  final :  70  Ga.  130. 

Questionable  whether  ordinary  has  jurisdiction  to  order  a  sale:  70  Ga.  168. 

Does  title  vest  in  widow  and  children  of  husband  by  her  and  former  wife, 
where  she  applies  and  has  whole  estate  set  apart  for  her  and  her  children  alone? 
70  Ga.  796-804. 

Widow  marrying  again,  selling  and  buying  other  land,  taking  title  in  her- 
self and  second  husband,  sale  illegal:  72  Ga.  665. 

Widow,  to  whom  husband's  entire  estate  set  apart,  consuming  personalty 
and  dying,  land  vested  in  husband's  minor  children  ;  her  administrator  could 
not  sell  it :  74  Ga.  357. 

See  notes  to  section  3470. 

Conveyance  by  widow  of  land  set  apart  as  year's  support  to  herself  and 
children  carried  title  here :  75  Ga.  175. 

Son  reaching  majority  and  dying,  his  interest  in  land  not  administered 
while  mother  on  land  using  it  for  support :  95  Ga.  727. 

Where  year's  support  set  apart  for  widow  and  minors,  children  attaining 
majority,  etc.,  cannot  coerce^parjition,  when  :  84  Ga.  128. 

Homestead,  after  husband 's.cleath,  set  apart  to  widow  as  year's  support, 
lesser  estate  merged  in  greatarand  title  became  absolute:  85  Ga.  731. 
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§46pn.  §3469.   (2575.)   Provision  in  lieu  of  year's  support.     A  testator  may, 

by  his  will,  make  provision  in  lieu  of  this  support  for  twelve  months; 
in  which  case  the  widow  may  elect,  under  the  same  rules  as  regu- 
lated her  election  of  dower. 

§3470.  (2576.)  Where  there  are  two  sets  of  children.  If  there  are 
two  sets  of  minor  children,  by  different  wives,  the  appraisers  shall 
specify  the  portion  going  to  the  children  of  the  deceased  wife,  which 
portion  shall  vest  in  them. 

Where  two  sets  of  children,  each  set  entitled  to  an  allowance  of  furniture, 
or  its  equivalent :  35  Ga.  124. 

Does  title  vest  in  widow  and  children  of  husband  by  her  and  former  wife, 
where  she  applies  and  has  whole  estate  set  apart  for  her  and  her  children 
alone?  70  Ga.  796-804. 

§3471.  (2577.)  Fees  and  costs.  The  reasonable  charges  of  the 
appraisers,  to  be  assessed  by  the  ordinary,  and  the  fees  of  the  ordi- 
nary, shall  be  paid  by  the  applicant  out  of  the  fund  set  apart.  The 
ordinary  may  issue  a  writ  of  fieri  facias  against  the  representative  of 
the  estate  for  the  amount  so  awarded  as  aforesaid. 

Since  fi.  fa.  may  issue  after  support  allowed,  claim  for  balance  thereon  set 
up  by  way  of  amendment  to  a  devastavit,  properly  refused :  79  Ga.  261. 

^pct227?90  1'  §3472.  Inferior  to  purchase-money.  Whenever  the  vendor  of  land 
shall  make  a  deed  thereto,  and  take  a  mortgage  to  secure  the  pur- 
chase-money thereof,  neither  the  widow  nor  children  of  the  vendee 
shall  be  entitled  to  a  year's  support  in  said  land  as  against  said 
vendor,  his  heirs,  or  assigns,  until  the  purchase-money  is  fully  paid. 

ActS3o863i3'      §8473.   (2578.)    Widow   may  pay   debts.     When   the   whole   of  an 

$2488.  '  estate  is  set  apart  as  provided  in  section  3465,  the  widow  may  pay  so 
much  and  such  parts  of  the  debts  of  her  deceased  husband  as  she 
may  think  proper,  consistently  with  her  means,  with  the  advice  and 
consent  of  the  ordinary.  '' 

Act i82i,         83474.   (2579.)  Advancements.     An  advancement  is  any  provision 

Cobb,  293.         o  \  /  J     r 

$3353(4).  by  a  parent  made  to  and  accepted  by  a  child  out  of  his  estate,  either 
in  money  or  property,  during  his  lifetime,  over  and  above  the  obli- 
gation of  the  parent  for  maintenance  and  education.  Donations 
from  affection,  and  not  made  with  a  view  of  settlement,  nor  intended 
as  advancements,  shall  not  be  accounted  for  as  such;  nor  shall  the 
support  of  a  child  under  the  parental  roof,  although  past  majority, 
nor  the  expenses  of  education,  be  held  as  advancements,  unless 
charged  as  such  by  the  parent. 

See  general  note  hereafter,  catchword  "Advancements." 
Presumed  intention  of  advancement  rebutted  by  parol  evidence  of  gift: 
16  Ga.  16.  Purchase  of  land  in  child's  name:  22  Ga.  574.  Answer  of  defend- 
ant called  on  to  state  what  advancements  were  made:  14  Ga.  167.  Whether 
an  advancement  adeems  a  legacy  is  a  question  of  intention:  19  Ga.  316;  22/43. 
Advancement  to  the  parent  is  an  advancement  to  the  child,  presumption  in 
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taking  note  is  against :  23  Ga.  531.  When  legatees  not  required  to  account  for 
in  property  not  disposed  of  by  will :  25  Ga.  549.  When  legatee  must  account  for 
loans  as  well  as  advancements :  25  Ga.  352.  Definition  of  advancement  and 
when  not  presumed  to  be  such :  51  Ga.  549.  Intention  as  to  whether  it  was  an 
advancement  determined  by  father  paying  taxes  on  it,  number  of  his  family, 
value  of  his  estate :  57  Ga.  520.  Gift  by  parent  to  child  living  apart  and  mar- 
ried, presumed  advancement ;  so  grandfather's  intention  governs  as  to  whether 
he  intended  an  advancement ;  what  is  accepting :  59  Ga.  206-208.  Mistaking  a 
deed  as  an  advancement  notwithstanding  the  terms  of  the  will:  61  Ga.  651. 
Limitations  barring  as  against  suit  for  use  of  wool-carder  advanced  :  64  Ga.  768. 

Advancements  can  be  claimed  only  in  cases  of  intestacy :  71  Ga.  66. 

Declaration  of  father  competent  to  prove  intention  as  to  advancement  or 
gift;  gift  changed  to  advancement  or  advancement  to  gift,  by  consent,  etc. : 
71  Ga.  545. 

Money  advanced  to  a  son  and  his  notes  taken,  prima  facie  a  debt,  but  may 
be  shown  to  be  an  advancement :  72  Ga.  302. 

Memorandum  of  "donations"  made  twenty-five  years  before  death,  insuffi- 
cient as  proof  of  advancements:  86  Ga.  449. 

Daughter's  receipt  for  specified  sum  as  advancement  in  full  of  her  prospec- 
tive inheritance,  binding:  89  Ga.  812. 

§3475.  (2580.)  Proof  of  advancements.  A  memorandum  of  ad- 
vancements, in  the  handwriting  of  the  parent,  or  subscribed  by  him, 
shall  be  evidence  of  the  fact  of  advancement,  but  shall  not  be  con- 
clusive as  to  the  valuation  of  the  property,  unless  inserted  as  part 
of  testator's  will  or  referred  to  therein. 

Not  exclusive  ;  declarations  of  intestate  that  notes  on  son  were  held  as  ad- 
vancements, and  not  debts,  admissible  :  51  Ga.  20-22  ;  23/531.  Construing  this 
section,  and  as  to  memorandum  concluding,  except  as  to  valuation:  59  Ga. 
208 ;  39/108. 

Destroying  memorandum,  and  father's  declarations,  competent  to  show  that 
advancement  changed  to  gift :  71  Ga.  545. 

Parol  evidence  of  advancement,  in  variation  of  terms  of  daughter's  note,  not 
allowed  in  life  of  parent,  here  :  75  Ga.  523. 

Memorandum  of  "donations"  made  twenty-five  years  before  death,  insuffi- 
cient as  proof  of  advancements :  86  Ga.  449. 

§3476.   (2581.)  Portions   in   trust.     A  portion  given  in   trust   for 

the  benefit  of  a  child  is  an  advancement  to  such  beneficiary,  as  if 

directly  given  to  her.     A  portion  given  to  the  children  of  a  deceased 

child  is  an  advancement  to  that  distributive  share  of  the  estate,  and 

the  grandchildren  must  regulate  and  equalize  inequalities   among 

themselves  in  dividing  the  surplus  coming  to  them. 

Legatees  not  to  account  for  property  given  as  advancement,  in  will,  in  prop- 
erty not  willed :  25  Ga.  549. 

§3477.  (2582.)  Advancements,  how  accounted  for.  In  the  distribu- Acts  1858-4, 
tion  of  an  estate,  every  child  of  the  intestate,  and  if  a  child  be  dead 
the  representative  of  that  distributive  share,  must  first  account  for 
any  and  all  advancements  made  in  intestate's  lifetime.  If  the  ad- 
vancements amount  to  or  exceed  the  share  received  by  an  unadvanced 
child,  such  advanced  distributee  shall  receive  nothing  further  from 
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the  estate;  if  the  advancement  is  less,  then  each  unadvanced  or  less 
advanced  distributee  shall  first  be  made  equal  to  such  advancement 
before  a  general  and  equal  distribution  is  made.  If  there  be  a 
widow,  she  shall  be  made  equal  to  advanced  children,  as  other  dis- 
tributees. 

Executor  may  recover  at  law  on  notes  of  son,  although  money  so  advanced 
willed  to  him  by  father :  7  Ga.  584.  When  widow  had  no  right  to  have  advance- 
ments brought  into  hotchpotch :  9  Ga.  189.  When  widow  married  before  1854 
can  have  advancement  to  children  of  former  marriage  brought  into  hotch- 
potch, and  as  to  interest:  32 Ga.  530.  When  by  will  legatees  had  to  account 
for  all  received  by  them  as  loans  or  advancements :  25  Ga.  352.  Bill  by  grand- 
children of  intestate,  calling  on  other  distributees  to  bring  advancements  into 
hotchpotch :  12  Ga.  208.  Hotchpotch  does  not  apply  where  a  will  not  requiring 
it:  30  Ga.  416.  Express  declaration,  evidencing  the  intention  that  advance- 
ments were  to  be  counted :  22  Ga.  43.  Purchase  of  land  in  child's  name  pre- 
sumes advancement,  but  can  be  rebutted  :  22  Ga.  574.  Whether  advancement 
adeems  legacy,  question  of  intention,  which  parol  evidence  may  determine: 
19  Ga.  316.  Section  cited:  51  Ga.  21.  Intention  as  to  whether  advancement 
or  loan,  by  note  being  taken,  and  by  sayings  of  testator,  and  by  terms  of  his 
will:  23  Ga.  531.  Law,  and  not  jury,  determines  whether  advancement  to 
be  accounted  for,  and  intestate's  belief  as  to  equal  advancements  will  not 
control,  release  by  codistributee :  63  Ga.  263-269. 

Heir  must  account  for,  before  claiming  distribution  :  39  Ga.  108. 

Advancements  exist  and  to  be  accounted  for  only  in  cases  of  intestacy : 
71  Ga.  66. 

§3478.  (2583.)  How  estimated.  Every  advancement,  unless  a  value 
is  agreed  on  at  the  time  of  its  acceptance,  shall  be  estimated  at  its 
value  at  the  time  of  the  advancement,  and  no  interest  shall  be 
charged  upon  the  value  thereof  until  the  time  of  the  first  distribu- 
tion of  the  estate,  from  which  date  advancements  shall  be  reckoned 
with  regard  to  interest,  in  the  same  manner  as  an  equal  amount  of 
the  estate  received  at  that  time. 

Interest  on  advancements  computed  from  time  brought  into  hotchpotch : 
18  Ga.  177 ;  32/530.  Heir  must  account  for  value  of  advancements  at  time 
made,  and  value  of  estate  at  time  of  first  distribution  governs  as  to  their 
rights :  39  Ga.  108. 

Advancements  exist  and  to  be  accounted  for  only  in  cases  of  intestacy :  71 
Ga.  66. 

§3479.  (2584.)  Division  in  kind,  hoiv  made.  Whenever  it  is  prac- 
ticable, the  ordinary  may  order  a  distribution  of  the  estate  in  kind; 
which  order  may  be  granted  on  the  application  of  the  representative 
or  any  distributee  of  the  estate.  In  all  cases  the  applicant  shall 
give  at  least  twenty  days  written  notice  to  all  parties  in  interest 
within  this  State  who  are  of  age,  and  to  the  guardians,  if  any,  of 
minor  distributees,  and  shall  also  give  notice  to  any  persons  in  in- 
terest residing  out  of  the  State,  by  publication  of  the  same  at  least 
twice  a  month  for  four  months  in  one  of  the  gazettes  of  this  State. 
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Where  portion  of  legatees  suggesting  by  caveat  that  they  desire  to  take  the 
estate  in  kind  :  19  Ga.  174.  "Where  heirs  by  consent  have  arbitrators  to  award 
distribution  and  settlement  of  estate :  3  Ga.  423.  Division  of  testator's  estate 
by  consent  of  legatees,  no  defense  to  action  by  legally  appointed  administra- 
tor :  6  Ga.  443 ;  7/559.  Effect  of  voluntary  distribution  by  heirs  without  ad- 
ministration :  13  Ga.  478  ;  14/362 ;  29/585  ;  31/753.  Where  turning  over  in  kind 
by  executor  of  property  to  heir,  not  compelled :  34  Ga.  395-398.  Section  cited 
where  marital  rights  did  not  attach  to  undistributed  share  of  wife :  50  Ga. 
165-168.  Dividing  out  estate,  although  will  is  otherwise,  by  consent  of  lega- 
tees, binding  on  them,  and  creditor  must  subject  the  share  of  legatee  owing 
him :  55  Ga.  359 ;  61/146. 

Division  in  kind  may  be  decreed  by  superior  court,  on  a  bill  to  enjoin  ad- 
minisistrator  and  for  distribution.     Division  in  kind  favored  :  72  Ga.  150. 

§3480.  (2585.)  Order  for  partition,  etc.  Upon  hearing  the  petition  $4786- 
of  the  applicant,  the  ordinary,  if  no  good  cause  to  the  contrary  be 
shown,  shall  grant  an  order  for  division,  and  appoint  three  or  more 
freeholders  of  the  county  where  the  property  is  situated,  whose  duty 
it  shall  be  to  appraise  and  impartially  divide  the  property  into  the 
requisite  number  of  shares,  and  by  lot,  or  otherwise,  to  assign  to 
each  distributee  his  share,  equalizing  the  same,  if  necessary,  by  bal- 
ances in  money,  to  be  paid  either  out  of  the  estate,  or  by  the  respec- 
tive distributees;  such  appraisers  and  parti tioners  being  first  sworn 
to  the  faithful  and  impartial  discharge  of  their  duty  as  such.  If  only 
a  portion  of  the  distributees,  or  legatees,  are  entitled  at  the  time  to 
the  possession  of  their  portion  of  the  property,  their  shares  may  be 
set  apart  as  aforesaid,  and  the  remainder  be  left  in  common  stock 
for  future  distribution. 

§3481.  (2586.)  Return  of  appraisers.  The  return  of  the  division 
and  partition  thus  made  shall  be  in  writing,  signed  by  the  appraisers; 
and  any  party  in  interest  may  file  objections  to  such  return  before 
it  is  made  the  judgment  of  the  court  of  ordinary.  If  such  objections 
be  sustained,  the  ordinary  shall  order  a  new  division  by  the  same  or 
other  partitions. 

§3482.   (2587.)  Refunding  bond.      In  all  cases  of  distribution   in  A(?*b1J122'92 
kind,  the  administrator,  before  delivering  up  the  property,  may  de-§3500- 
mand  of  each  distributee,  or  his  guardian,  bond  and  security  to  re- 
fund his  proportionable  part  of  any  debt  which  may  be  afterward 
established  against  the  estate,  and  the  cost  attending  the  recovery 
thereof. 

§3483.  (2588.)  Ordinary  may  direct  division  of  lands.  Upon  the  Actsases-e, 
application  of  the  legal  representative  of  any  deceased  person  whose  $3353(4). 
estate  consists,  wholly  or  in  part,  of  lands  lying  in  several  counties 
of  this  State,  to  the  ordinary  of  the  county  where  said  representa- 
tive makes  his  return,  showing  that  said  estate  is  in  readiness  for 
distribution,  and  that  the  same  cannot  be  made  without  prejudice 
or  loss  to  the  minor  distributees  thereof,  except  by  the  division  of 
the  lands  of  said  estate  in  kind,  it  shall  and  may  be  lawful  for  the 
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ordinary  of  said  county,  in  his  discretion,  to  pass  such  order  as  to 
him  shall  seem  most  adequate  to  secure  a  just  and  equal  division  in 
kind  of  the  lands  of  said  estate  among  all  parties  in  interest:  Pro- 
vided, that  said  representative  shall  give  the  notice  of  his  applica- 
tion aforesaid,  as  is  required  by  law  in  the  case  of  a  division  of  estates 
in  kind. 

Section  cited :  50  Ga.  168 ;  72/150. 
Genekal  Note.  Notes  from  Code  of  1882  : 

Acceptance  by  administrator  of  order  on  heir  at  law,  payable  when  money 
is  collected,  suit  on :  32  Ga.  502. 

Accounts,  erroneous  method  of  keeping,  by  administrator,  and  how  to  find 
distributive  share :  53  Ga.  282. 

Act  of  God,  executor  not  liable  for  loss  occasioned  by :  37  Ga.  353. 

Administrator  has  a  qualified  interest  in  realty :  27  Ga.  125. 

Advancements,  answer  of  administrator  to  bill  as  to,  by  his  intestate:  14 
Ga.  167.  By  father  to  son  while  not  of  sound  mind,  set  aside,  and  consent  to 
division  of  estate :  27  Ga.  413.  Directed  by  will  to  be  taken  from  share  of 
legatees :  47  Ga.  347.  Notes  of  heir  treated  as :  51  Ga.  20.  As  to  receipt  of 
testator  held  by  heir:  51  Ga.  542.  Suit  by  father  to  regain,  to  sons  in  life- 
time :  52  Ga.  301.  Note  from  executor  to  testator  claimed  to  be,  by  executor: 
54  Ga.  222. 

Assets,  how  to  reach,  in  hands  of  distributees :  55  Ga.  12.  Property  may  be, 
though  devised,  and  legatee  put  in  possession  by  testator:  59  Ga.  787. 

Blood  relations,  whole  estate  to  be  distributed  among,  in  certain  contin- 
gency: 27  Ga.  321. 

Contribution,  legatee  who  has  received  only  his  share,  not  compelled  to 
contribute  while  executor  has  assets  in  his  hands :  8  Ga.  43. 

Deed  by  legatees  under  age  to  executor,  good,  if  they  receive  full  benefit, 
etc. :  24  Ga.  558. 

Devastavit,  delivery  of  assets  to  wrong  party  is :  40  Ga.  181 ;  45/108.  Stran- 
ger knowingly  taking  advantage  of,  by  executor,  may  be  sued  by  those  inter- 
ested in  estate :  19  Ga.  94,  130. 

Distribution,  share  of  legatee  received  not  subject  to  debts  of  estate,  while 
executor  has  assets :  6  Ga.  93.  Bill  filed  by  distributees  charging  waste:  11 
Ga.  658.  Husband  allowed  share  in  wife's  estate,  and  allowed  expenses,  etc. : 
21  Ga.  245 ;  25/537.  Administrator  paying  heir  a  portion  of  estate  within 
the  twelve  months,  held  liable:  35  Ga.  95.  Presumption  is  that  distribution 
was  according  to  method  pointed  out  by  law :  48  Ga.  332 ;  52/315.  Of  whole 
estate  by  will :  21  Ga.  200. 

Distributee,  against  whom  administrator  had  recovered  judgment,  allowed 
injunction  on  allegation  that  administrator  had  funds  coming  to  him:  20  Ga. 
96.  Although  indebted  to  estate  by  note  with  security,  administrator  may 
pay  him  his  share :  26  Ga.  426. 

Division  voluntary  by  legatees,  no  defense  to  action  by  representative  of 
estate  for  its  recovery :  6  Ga.  443 ;  3/422.  Does  not  dispense  with  necessity  for 
administration:  7  Ga.  559.  Minor  heirs  not  prejudiced  by  such:  13  Ga.  478. 
Contract  by  legatees  to  divide  according  to  statute  of'  distributions,  no  bar  to 
the  propounding  of  a  will :  14  Ga.  362.  Held  a  good  administration  when  there 
were  no  debts:  29  Ga.  585.  Administration  presumed  after  twenty  years,  to 
protect  such  :  31  Ga.  753.  Conclusive  on  the  parties:  34  Ga.  152.  Contrary  to 
will  by  agreement  of  heirs :  51  Ga.  147. 
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Evidence  parol,  of  terms  of  distribution,  inadmissible  unless,  etc. :  48 
Ga.  332. 

Executor,  when  liable  to  account  for  legacies :  6  Ga.  299.  When  he  gives 
off  to  one  legatee  before  division :  27  Ga.  96. 

Foreign  administrator,  temporarily  in  this  State,  not  compelled  to  account 
to  resident  distributees:  34  Ga.  511.  Removing  to  this  State,  liable  to  suit 
here :  56  Ga.  326. 

Foreign  will,  executor  of,  may  assent  to  devise  of  real  estate  here  without 
probate :  52  Ga.  362. 

Gift,  presumption  of,  by  father  to  son,  after  seven  years  possession :  48 
Ga.  332. 

Heir,  one  who  takes  by  operation  of  law:  51  Ga.  222.  Not  entitled  to  pro- 
ceeds of  two  sales  of  same  property:  33  Ga.  35.  Of  a  son,  cannot  maintain 
bill  in  his  own  name  for  father's  share  of  his  father's  estate,  unless  former  died 
before  latter :  42  Ga.  512. 

Illegitimates,  inheritance  by:  45  Ga.  574. 

Judgment  against  executor,  and  its  lien  on  assets  paid  to  distributees :  59 
Ga.  823. 

Land,  fully  administered,  when  turned  over  to  heir:  55  Ga.  11 ;  60/503. 

Legacy,  lapsed  or  void,  of  personalty,  passes  to  residuary  legatee:  50  Ga. 
181,  523. 

Legatees  entitled,  with  other  creditors,  to  gains  by  administrator  by  paying 
debts  with  less  than  is  due :  38  Ga.  75.  May  consent  to  exclusion  from  distri- 
bution of  a  portion  of  estate,  and  then  demand  share  of  another  fund:  61 
Ga.  647. 

Lex  loci,  as  to  decedent  who  was  non-resident  and  had  assets  in  this  State: 
18  Ga.  554. 

Levy  and  sale  of  distributive  share  in  reversion  of  tenant  for  life :  54  Ga.  602. 
Married  woman's  right  to  survivorship  in  father's  estate:  50  Ga.  165. 

Minors  cannot  be  prejudiced  by  agreement  of  those  of  age,  to  manage  es- 
tate without  administration :  13  Ga.  478. 

Note  by  executor  to  legatee  may  be  scaled  down,  if  for  too  much :  22  Ga.  209. 

Share,  distributive,  rule  for  finding:  53  Ga.  282. 

Stocks,  company  to  pay  dividend  on,  to  heirs  only,  when  illegally  sold  by 
administrator :  40  Ga.  408. 

Suit,  when  heirs  may  bring,  for  property  of  estate  in  hands  of  stranger:  25 
Ga.  252.  By  legatees,  upon  collusion  between  executor  and  purchaser:  29 
Ga.  385. 

Sureties  of  administrator  entitled  to  discovery  of  amount  received  by  dis- 
tributees, when  sued  on  bond :  22  Ga.  559. 

Value  of  bequest  at  time  of  making,  executor  controlled  by :  30  Ga.  348. 

Widow,  when  entitled  to  proceeds  of  life-policy:  13  Ga.  355.  Dying  before 
election  as  to  child's  part,  her  administrator  cannot  recover  it :  45  Ga.  514. 
Debarred  from  right  of  election  by  lapse  of  time:  53  Ga.  669.  Presumed 
when  to  have  elected  to  take  child's  part:  54  Ga.  567:  58/319. 

Year's  support,  widow  not  entitled  to,  and  exemption  of  personalty  also : 
47  Ga.  250.     Immaterial  who  makes  application  for :  49  Ga.  367  ;  54/93.    When 
account  set  apart  as,  may  be  sued:  61  Ga.  410.     Superior  to  all  liens  except 
such  as  adhered  to  property  at  purchase  by  husband :  55  Ga.  361. 
Notes  from  decisions  since  Code  of  1882  : 

Debts,  paid  in  good  faith  by  executor,  allowed  him  with  interest,  in  suit  by 
legatee  for  proceeds  of  sale  of  land :  66  Ga.  189,  191. 
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Distributee,  debt  due  by,  barred,  not  set  off  here  against  distributive  share 
so  as  to  defeat  wife's  alimony :  75  Ga.  638. 

Overpayment  to  distributee  recoverable  in  action  at  law :  77  Ga.  334. 


SECTION  9. 

OF  COMMISSIONS  AND   EXTRA    COMPENSATION. 

Acobb64304       §3484.   (2589.)    Ordinary  commissions.     As  a  compensation  for  his 
A^^lmo\n  services,  the  administrator  shall  have  a  commission  of  two  and  one- 

Cobb,  312.  .' 

Act|91851-2'  half  per  cent,  on  all  sums  of  money  received  by  him  on  account  of 
$$2552, 3316. the  estate  (except  money  loaned  by  him  and  repaid  to  him),  and  a 
like  commission  on  all  sums  paid  out  by  him,  either  to  debts,  lega- 
cies, or  distributees.  Such  commissions  are  part  of  the  expense  of 
administration,  and  should  be  paid  from  the  general  estate,  if  any. 
If  none,  then  to  be  deducted  from  the  debt  or  legacy  paid. 

If  general  estate,  commissions  charge  on  assets  for  paying  out  legacies  as 
well  as  debt,  otherwise  legacies  and  debt  abate  pro  tanto  for :  14  Ga.  416.  Com- 
missions to  executor  of  executor,  on  pecuniary  legacies :  25  Ga.  414.  Com- 
missions illegally  retained  can  be  recovered  from  him :  7  Ga.  573-577.  An 
administrator  failing  to  make  annual  returns,  forfeits  commissions:  6  Ga.  265. 
Not  entitled  to  commissions  on  property  turned  over  by  him  to  distributee : 
29  Ga.  33.  Where  widow  could  not.  receive  compensation  for  services  after 
year's  support  allowed  her:  34  Ga.  418-421. 

Commissions  cannot  be  collected  out  of  another  estate  arising  from  one 
administered.     Claim  here  was  stale  and  without  equity:  71  Ga.  771. 

$3497.  §3485.   (2590.)    On  interest  made.     If,  in  the  course  of  administra- 

tion, the  administrator  shall  receive  interest  on  money  loaned  by  the 
intestate,  or  by  himself  as  administrator,  and  shall  return  the  same 
to  the  ordinary  so  as  to  become  chargeable  therewith  as  a  part  of 
the  corpus  of  the  estate,  he  shall  be  entitled  to  ten  per  cent,  addi-  ( 
tional  commission  on  all  such  amounts  of  interest  made. 

Where  interest  chargeable  against  administrator,  for  gross  neglect  in  not 
making  returns :  6  Ga.  265. 

^Coih^m       §3486.   (2591.)  Has  no  commissions,  when.      The  administrator  is 

$$8317, 2544. entitled  to  no  commissions  on  debts,  legacies,  or  distributive  shares 

paid  to  himself,  and  if  there  are  more  administrators  than  one,  the 

division  of  the  commissions  allowed  them,  among  themselves,  shall 

be  according  to  the  services  rendered  by  each. 

As  to  commissions  on  debts  and  legacies  when  cannot  be  obtained  else- 
where: 14  Ga.  416-419. 

$2552.  §3487.   (2592.)  None  for  delivering  property  in  kind.     No  commis- 

sions shall  be  paid  lo  any  administrator  or  executor  for  delivering 
over  of  any  property  in  kind;  I>u1  the  ordinary  may  allow  reason- 
able compensation  for  such  service,  not  exceeding  three  per  cent,  on 
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the  appraised  value.  If,  however,  land  is  worked  by  any  trustee  for 
the  benefit  of  the  parties  in  interest,  the  ordinary  may,  in  his  dis- 
cretion, allow  to  such  trustee  additional  compensation  for  such  serv- 
ices; in  no  case  exceeding  ten  per  cent,  of  the  annual  income  of  the 
property  so  managed. 

No  commissions  on  property  turned  over  to  legatee  by  him :  29  Ga.  33. 

§3488.  (2593.)  Traveling  and  other  expenses.  An  administrator  in  ^j^851"2, 
the  discharge  of  his  duty,  required  to  travel  out  of  his  county,  shall  $3493- 
be  allowed  the  amounts  of  his  actual  disbursements,  to  be  ascer- 
tained by  his  own  statements  under  oath.  The  ordinary  may  also 
allow  him  a  reasonable  compensation  for  the  time  devoted  to  this 
service:  Provided,  under  the  circumstances,  the  ordinary  adjudges 
such  additional  compensation  a  proper  charge  against  the  estate. 

Entitled,  though  he  change  residence  after  appointment,  and  travel  in- 
volved be  from  his  then  county  to  county  where  appointed :  88  Ga.  246. 

§3489.   (2594.)  Extra  compensation.     In  other  cases  of  extraordi-  AcoDb!tsb5. 
nary  services,  extra  compensation  may  be  allowed  by  the  ordinary.  $2552, 
But  in  no  case  is  the  allowance  of  extra  compensation  by  the  ordi- 
nary conclusive  upon  the  parties  in  interest. 

Coexecutor  acting  at  time  claim  made,  proper  party  to  litigate  a  claim  for 
extra  service  under  Act  of  1847:  26  Ga.  347. 

§3490.  (2595.)  No  fund  shall  pay  commissions  but  once.  Where, 
from  any  cause,  a  trust  fund  shall  pass  through  the  hands  of  several 
administrators  or  other  trustees,  by  reason  of  the  death,  removal, 
resignation  or  otherwise  of  the  first  qualified  trustee,  such  fund  shall 
not  be  subject  to  diminution  by  charges  of  commissions  by  each  suc- 
cessive trustee  holding  and  receiving  in  the  same  right;  but  com- 
missions for  receiving  the  fund  shall  be  paid  to  the  first  trustee,  or 
his  representative,  and  commissions  for  paying  out,  shall  be  paid  to 
the  trustee  actually  disbursing  the  fund,  and  no  commission  shall  be 
paid  for  handing  over  the  fund  to  the  successor  of  a  trustee. 

§3491.   (2596.)    Forfeiture    of   commissions.      Administrators    and^^9|06 
other   trustees'  failing   to   make   annual    returns    as    hereinbefore  ^^^ 
required,  shall  forfeit  all  commissions  for  transactions  during  the$3m 
year  within  which  no  return  is  made,  unless  the  ordinary,  upon 
cause  shown,  shall,  by  special  order  on  the  minutes,  relieve  them 
from  this  forfeiture. 

67  Ga.  466. 

Forfeiture  of  commissions  for  failure  to  make  returns  according  to  law :  6 
Ga.  265 ;  8/417.  Special  order  necessary  to  relieve  administrator  from  forfei- 
ture of  commissions  for  failure  to  make  annual  returns :  60  Ga.  316-318 ; 
64/656-661.  When  burden  of  proof  on  party  seeking  to  open  a  settlement, 
limitations  as  to:  18  Ga.  120.  When  receipt  by  legatee  to  executor  is  no  bar 
to  examination  of  account  prior  to  the  receipt:  24  Ga.  558.  A  settlement  by 
administrator  with  ward  to  be  binding  on  minors  must  be  without  fraud,  unless 
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acquiesced  in  with  knowledge  thereof:  27  Ga.  78.  Administrator  may  retain 
debt  due  himself  although  barred  by  statute  of  limitations :  25  Ga.  594.  Right 
of  appeal  where  ordinary  has  given  judgment  against  administrator  for  money 
under  citation  for  settlement :  45  Ga.  478.  This  section  is  not  unconstitutional : 
54  Ga.  180-182.  Settlements  are  binding  on  both  parties  or  on  neither :  56  Ga. 
297.  When  legatee  receipting  executor  for  bonds  in  settlement,  executor 
could  only  have  credit  for  value  of,  at  time  received,  with  interest:  57  Ga. 
567-586. 

§3492.  (2597.)  Expenses  of  agents.  Among  the  expenses  of  ad- 
ministration should  be  included  and  allowed  the  expenses  of  such 
agents  as  the  administrator  finds  it  necessary  to  employ  for  the 
estate.  The  existence  of  the  necessity  must  be  satisfactorily  shown 
to  the  ordinary. 

Administrator  entitled  to  expenses  of  defending  unsuccessful  suits  to  set 
aside  his  sale.  Records  lost,  may  show  by  parol  that  suit  brought  and  de- 
fended :  88  Ga.  664 


SECTION  10. 

OF    FINAL    SETTLEMENTS    AND    RECEIPTS. 

$2567.  §3493.   (2598.)   Settlement  before  the  ordinary.     Any  person  inter- 

ested as  distributee  or  legatee  may,  after  the  expiration  of  one  year 
from  the  grant  of  administration,  cite  the  administrator  to  appear 
before  the  ordinary  for  a  settlement  of  his  accounts,  or,  if  the  ad- 
ministrator chooses,  he  may  cite  all  of  the  distributees  to  be  present 
at  the  settlement  of  his  accounts  by  the  ordinary;  such  settlement 
shall  be  conclusive  upon  the  administrator,  and  upon  all  the  dis- 
tributees who  are  present  at  the  hearing. 

Dudley,  190. 

Petition  for  citation  sufficient  if  sets  out  enough  to  give  court  jurisdiction 
of  person  and  subject-matter :  68  Ga.  435. 

Citation  is  all  the  pleading  necessary  :  71  Ga.  11. 

Administrator  cannot,  without  order  of  court  or  consent  of  other  distribu- 
tees, apply  his  share  to  payment  of  notes:  72  Ga.  302. 

Ordinary  may  cite  for  settlement  one  who  has  ceased  to  be  guardian  by 
abatement  of  letters ;  his  jurisdiction  and  power  as  broad  as  that  of  court  of 
equity:  73  Ga.  319. 

Administrator  not  compellable  to  cite  distributees  ;  but,  failing,  equity  can 
take  jurisdiction  :  75  Ga.  1. 

Discharged  executor,  removed  to  another  county,  not  compelled  to  account- 
ing until  discharge  set  aside:  77  Ga.  9. 

Powers  of  ordinary  to  cite  executor  to  accounting,  defined  :  77  Ga.  10. 

Judgment  against  distributee  for  overpayment,  on  citation  for  settlement 
with  administrator,  illegal:  77  Ga.  330. 

Guardian  who  made  application  for  letters  in  county  other  than  that  of  his 
residence  could  be  cited  thither  for  settlement:  82  Ga.  198. 

Bill  by  administratrix  against  heirs,  seeking  settlement  of  claims  held  by 
her  individually  against  estate,  maintainable:  85  Ga.  323. 
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§3494.  (2599.)  How  made  and  enforced.  Upon  proof  of  such  cita- 
tion by  a  distributee,  the  ordinary  may  proceed  to  make  an  account, 
hear  evidence  upon  any  contested  question,  and  settle  finally  be- 
tween the  distributee  and  administrator;  such  settlement  may  be 
enforced  by  execution,  or  attachment  for  contempt,  either  party 
having  the  liberty  of  appeal. 

72  Ga.  313. 

This  section  is  constitutional :  54  Ga.  182.  Executor  seeking  to  open  the 
settlement  on  ground  of  mistake,  legatees  can  also  attack  charges:  56  Ga. 
297,  298.  Bill  by  heirs  and  distributees  for  account  and  settlement  after  ad- 
ministrator had  been  discharged :  57  Ga.  581,  582. 

Cited  in  connection  with  distinction  drawn  between  this  case  and  52  Ga.  15 : 
69  Ga.  734. 

On  appeal  to  superior  court,  no  further  pleading  necessary :  71  Ga.  11. 

Attachment  for  contempt,  not  remedy,  under  this  section,  for  mere  money 
liability  by  executor :  84  Ga.  102. 

Judgment  against  administrator  in  favor  of  heirs,  enforced  against  home- 
stead under  Act  of  1868,  the  administrator  having  qualified  before  said  Act : 
93  Ga.  540. 

§3495.   (2600.)   Settlement  in  court  of  equity.     A   court   of  equity  $g9> 3941, 
shall  have  concurrent  jurisdiction  over  the  settlement  of  accounts 
of  administrators. 

67  Ga.  61 ;  72/313,  725. 

Equity  has  concurrent  jurisdiction  with  ordinary  to  compel  account :  50 
Ga.  264,  260.  Where  the  remedy  in  equity  was  concurrent  with  and  more 
complete  than  at  law:  61  Ga.  125.  Chancery  co-ordinate  with  ordinary  in 
jurisdiction  in  matters  of  distribution  of  assets :  64  Ga.  674. 

Cited  in  connection  with  distinction  drawn  between  this  case  and  52  Ga.  15 : 
69  Ga.  734. 

Citation  before  the  ordinary  a  substitute  for  bill  in  equity :  71  Ga.  11. 

Ordinary  has  jurisdiction  in  settlement  of  guardianship  matters,  as  broad 
as  court  of  equity :  73  Ga.  319. 

Bill  by  administratrix  against  heirs,  seeking  settlement  of  claims  held  by 
her  individually  against  estate,  maintainable:  85  Ga.  323. 

§3496.  (2601.)  Rule  for  charging  interest .  In  making  such  settle-  $3485- 
ments,  a  reasonable  time,  according  to  the  facts  of  each  case,  should 
be  allowed  to  the  trustee  to  invest  funds  coming  into  his  hands, 
before  charging  him  with  interest  thereon;  and,  in  like  manner, 
disbursements  made  by  the  trustee  should,  as  a  general  rule,  bear 
interest  from  some  period  anterior  to  the  date  of  payment,  according 
as  he  may  have  retained  funds  to  meet  them.  In  every  case,  the 
object  is  to  charge  the  trustee  with  such  interest  as  a  diligent  man 
would  make,  and  to  see  that  the  trust  fund  is  not  used  for  private 
benefit. 

Simple  interest  the  rule  on  balances,  and  compound  only  when  trustee 
conducts  himself  wrongfully  and  not  merely  negligently :  21  Ga.  1,  2 ;  18/8. 
Legacy  in  bonds  does  not  bear  interest :  24  Ga.  372.  The  estate  and  not  exec- 
utor entitled  to  all  benefits  of  funds  over  what  requisite  to  pay  debts :  38  Ga. 
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75.  Where  executor  not  liable  for  interest  on  money  while  in  bank :  21  Ga. 
517.  When  not  liable  for  higher  than  ordinary  interest  where  he  neglects  to 
make  his  returns :  27  Ga.  78.  Not  liable  for  interest  for  first  year  unless  he 
makes  interest :  30  Ga.  463.  Where  he  is  liable  for  interest,  although  none 
is  made  :  60  Ga.  316.  Liable  for  interest  where  he  uses  the  money  in  his  own 
business :  60  Ga.  318.  When  not  liable  for  interest  pending  litigation :  44 
Ga.  652. 

Act  1847,         83497.   (2602.)  Basis  of  settlement.     All  statements  for  final  settle- 

Cobb,  336.        s  .    nv  '  -,       •     •  -,.  i  -,      !, 

$3485.  nient  with  executors,  administrators,  guardians,  and  trustees  shall 
hereafter  be  made  out  upon  the  following  basis: 

1.  The  rate  of  interest  charged  against  executors,  administrators, 
guardians,  and  trustees  shall  be  the  same  as  that  now  regulated  by- 
law. 

2.  No  interest  shall  be  charged  either  way  for  the  first  year,  as  one 
year  is  now  allowed  by  law  for  the  collection  of  assets  and  to  ascer- 
tain the  indebtedness  of  an  estate. 

When  not  entitled  to  exemption  from  interest  for  first  year :  61  Ga.  554. 
When  not  entitled  to  exemption  from  interest  if  he  made  none :  60  Ga.  318. 
But  see  30  Ga.  463. 

3.  Any  executor,  administrator,  guardian,  or  trustee,  in  the  man- 
agement of  an  estate,  may  retain  in  his  hands,  at  the  beginning  of 
each  year,  an  amount  of  money  sufficient  to  pay  the  current  expenses 
of  said  year;  upon  which  amount  no  interest  shall  be  charged  in 
final  settlement. 

Where  executor  entitled  to  value  of  his  money  with  interest  for  expenses 
he  advanced  himself :  57  Ga.  568. 

4.  The  executor,  administrator,  guardian  or  trustee  shall,  how- 
ever, pay  interest  upon  all  balances  left  in  hand  at  the  beginning  of 
each  year,  over  and  above  the  payment  of  expenses  for  said  year, 
the  same  to  be  ascertained  and  computed  in  final  settlement. 

5.  When  it  shall  so  happen  that,  at  the  beginning  of  any  year,  an 
executor,  administrator,  guardian,  or  trustee  shall  not  have  an 
amount  in  hand  sufficient  to  pay  the  current  expenses  of  said  year, 
and  his  annual  returns  show  that  fact,  he  shall  be  allowed  to  charge, 
in  final  settlement,  interest  on  the  amount  thus  advanced  by  him 
during  the  year. 

$$3416,3485.  gt  The  annual  returns  of  executors,  administrators,  guardians, 
and  trustees  shall  be  made  out  in  the  manner  now  regulated  by  law 
and  practiced  in  this  State;  and  the  reservations,  charges  and  com- 
putations of  interest  set  forth  in  this  section,  shall  be  made  when 
said  parties  come  to  make  statement  for  final  settlement. 

ippS848(856,  7.  The  expenditures  and  receipts  of  each  year  are  to  be  ascertained 
by  reference  to  annual  returns,  and  in  all  cases  the  commissions  an- 
nually shall  be  considered  as  a  part  of  the  annual  expenses. 
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Where  administrator  guilty  of  gross  negligence  as  to  returns,  liable  for 
balance  with  interest,  and  forfeits  commissions  :  6  Ga.  265 ;  8/417.  Bill  making 
out  a  case  for  recovery  against  representative  of  deceased  administrator  for 
interest  and  illegally  retained  commissions :  7  Ga.  573.  Bill  by  legatee  against 
executor,  alleging  he  had  made  usurious  interest:  10  Ga.  449.  Whether 
receipt  was  in  full,  a  question  for  the  jury:  27  Ga.  78.  Mistake  in  calculation 
of  interest:  7  Ga.  290.  Rule  of  interest  as  to  guardians:  29  Ga.  82.  Guard- 
ian's commissions  on  interest:  29  Ga.  758.  Father  allowed  to  retain,  by  order 
of  ordinary,  a  fund  without  interest  as  compensation  :  29  Ga.  194.  When  not 
charged  with  interest  pending  litigation :  44  Ga.  652.  Where  a  balance  bore 
interest  from  time  debts  were  paid :  13  Ga.  243.  A  valid  charge  as  to  interest 
but  not  applicable  to  facts  of  that  case :  42  Ga.  135. 

§3498.  (2603.)  Interest,  how  and  when  compounded.  The  interest  ^obbfsb. 
to  be  charged  against  trustees  shall  be  at  the  rate  of  seven  per  cent. 
per  annum,  without  compounding,  for  six  years  from,  the  date  of 
their  qualification;  and  after  that  time  at  the  rate  of  six  per  cent, 
per  annum,  annually  compounded.  But  any  trustee  may  relieve 
himself  from  this  rule  by  returning  annually  the  interest  actually 
made  and  accounting  for  the  balance  of  the  fund.  Any  distributee 
may  recover  greater  interest  by  showing  that  the  trustee  actually 
received  more,  or  that  he  used  the  funds  himself  to  greater  profit. 

As  to  compounding  interest:  8  Ga.  417;  21/2.  Also  as  to  guardians  :  29  Ga. 
82.  Construing  this  section  as  being  suspended  during  the  war  and  not  applying 
to  administrator  of  trustees  :  51  Ga.  419.  When  guardian  qualifying  in  1860, 
not  affected  by  legislation  as  to  compound  interest  during  the  war :  61  Ga.  554. 

§3499.  (2604.)  Final  receipts  may  be  recorded.  The  final  receipts $2564- 
on  settlements,  given  by  distributees  or  legatees  to  an  administrator, 
if  attested  by  a  judge  of  any  court  in  this  State,  a  justice  of  the  peace, 
or  a  notary  public,  may  be  admitted  to  record  by  the  clerk  of  the 
superior  court  of  the  county  of  the  residence  of  the  administrator, 
and,  when  recorded,  shall  be  admitted  in  evidence  without  further 
proof;  and  in  case  of  the  loss  of  original,  a  copy  may  be  used  in 
evidence  under  the  same  rules  as  copies  of  registered  deeds. 

Receipt  by  legatee  as  to  bonds,  executor  can  only  get,  on  final  settlement, 
credit  for  the  value  with  interest :  57  Ga.  568. 

§3500.  (2605.)  Refunding  bonds,  when  to  be  given.  An  administra-  $8482' 
tor,  where  litigation  against  the  estate  is  pending  or  is  threatened, 
or  notice  of  a  claim  has  been  given  to  him,  may  demand  of  the  dis- 
tributees or  legatees  refunding  bonds,  to  indemnify  him  against  such 
claims;  and  on  failure  to  give  such  bonds,  the  administrator  may 
reserve  enough  of  the  assets  to  respond  to  such  claims.  But  in  no 
case  shall  the  administrator  require  a  refunding  bond  from  the  heir 
when  no  threatened  suit  or  claim  renders  such  bond  necessary. 
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$3399.  §3501.   (3383.)  Execution  returned  nulla  bona.     Upon  the  rendition 

of  a  judgment  in  favor  of  a  party  against  an  executor  or  adminis- 
trator upon  any  liability  of  the  deceased,  and  a  return  of  nulla  bona 
by  the  sheriff  or  other  officer  authorized  to  make  the  same,  the  said 
party  may  at  once  proceed  to  sue  upon  the  bond  of  the  executor  or 
administrator,  and  may  recover  judgment  against  the  principal  and 
his  sureties  in  the  same  action,  and  if  the  principal  has  removed  be- 
yond the  limits  of  this  State,  or  has  departed  this  life,  or  has  no 
legal  representative,  then  he  may  sue  the  sureties  on  his  bond. 

See  61  Ga.  549 ;  57/510.  Suit  on  administrator's  bond  when  plea  of  plene 
administravit  filed :  49  Ga.  367.  Section  referred  to  and  construed :  52  Ga.  39. 
Where  judgment  on  administrator's  bond  not  void,  although  not  preceded  by 
prior  judgment  de  bonis  testatoris:  57  Ga.  507. 

Judgment  against  administrator  who  failed  to  plead  want  of  assets,  conclu- 
sive as  to  him  of  sufficiency  of  assets,  but  only  prima  facie  as  to  surety:  90  Ga. 
756. 

Set-off  of  heir's  liability  to  administrator  arising  upon  contingency  stated  in 
decree,  allowed  against  amount  due  heir  under  decree,  in  suit  on  administra- 
tor's bond :  68  Ga.  598. 

Nulla'  bona  cannot  be  made  after  judgment  dormant ;  if  not  barred  judg- 
ment is  evidence  of  debt ;  what  necessary  to  show  devastavit  and  render  sure- 
ties liable:  68  Ga.  598 ;  see  also  8  Ga.  351. 

Decree  against  trustee,  and  return  of  nulla  bona,  make  prima  facie  case 
against  his  bondsmen  :  70  Ga.  572. 

Judgment  making  administrator  a  party,  conclusive  as  to  him,  and  prima 
facie  good  against  his  sureties:  71  Ga.  211. 

Suit  by  legatees  against  executors  to  which  devisee  of  land  not  a  party  will 
not  cloud  title  to  land  turned  over  to  devisee  by  executors :  80  Ga.  573. 

Judgment  and  execution  against  administrators  individually,  action  against 
bondsmen  properly  nonsuited :  84  Ga.  147. 

Devastavit  not  established  by  nulla  bona  on  fi.  fa.  issued  against  administra- 
tor individually,  upon  judgment  against  him  officially:  84  Ga.  595. 

S3398-  §3502.   (3384.)  Principal  failing  to  settle  with  legatee,   etc.     When 

any  executor  or  administrator  shall  fail  to  settle  and  account  with 
any  distributee  or  legatee  of  the  estate  he  represents,  such  distributee 
or  legatee  may  institute  his  suit  upon  the  bond  of  such  representa- 
tive in  the  first  instance,  and  may  recover  judgment  against  the 
principal  and  his  sureties  without  a  suit  against  the  executor  or  ad- 
ministrator in  his  representative  character. 

Where  suit  must  be  brought  on  bond:  17  Ga.  124.  Section  referred  to: 
60  Ga.  658-661. 

$3398.  §3503.   (338G.)    When  sureties  may   be  sued  in   the  first    instance. 

When  any  executor,  administrator,  or  guardian  shall  remove  from 
this  State,  or  shall  place  himself  in  such  situation  as  by  the  provi- 
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sions  of  this  Code  an  attachment  would  lie  against  a  debtor,  or  if  such 
executor,  administrator,  or  guardian  is  dead  and  his  estate  unrepre- 
sented, it  shall  and  may  be  lawful  for  any  party  in  interest,  or  any 
person  having  demands  against  such  executor,  administrator,  or 
guardian,  in  such  representative  character,  to  institute  his  suit 
against  the  sureties,  or  any  one  or  more  of  them,  upon  the  bond  of 
such  executor,  administrator,  or  guardian,  in  the  first  instance  with- 
out first  obtaining  a  judgment  against  such  executor,  administrator, 
or  guardian  in  his  representative  character. 

Stated:  60  Ga.  658.  Except  as  provided  by  this  section,  creditor  could  not 
sue  administrator  and  securities  on  his  bond  until  judgment  against  adminis- 
trator showing  devastavit:  1  Ga.  36  ;  52/35.  Where  it  is  implied  under  this  sec- 
tion that  suit  could  be  brought  against  two  survivors  of  three  makers  of  joint 
bond :  59  Ga.  755-758. 

On  joint  and  several  bond,  suit  may  be  brought  against  one  surety  without 
joining  others  with  him:  80  Ga.  27. 

Right  to  sue  sureties  in  first  instance,  where  administrator  has  removed  from 
State :  86  Ga.  344. 

§3504.   (3387.)   Property  of  principal  first  to   be   exhausted.     When  ^2536' 8399- 
judgment  shall  be  obtained  against  principals  and  sureties,  as  pro- 
vided in  the  four  preceding  sections,  the  property  of  the  sureties 
shall  not  be  levied  upon  until  that  of  the  principal   shall  be  ex- 
hausted, which  may  be  evidenced  by  a  return  of  nulla  bona. 

The  law  of  this  section  does  not  extend  to  judgments  on  bonds  of  other  trus- 
tees than  administrators,  executors,  and  guardians:  57  Ga.  68. 

§3505.  (3388.)  How  service  perfected  on  administrator,  etc.  In  all  Act?*  1857> 
cases  where  there  are  two  or  more  executors  or  administrators,  and  $$3317, 3316. 
one  or  more  of  such  executors  or  administrators  shall  remove  with- 
out the  limits  of  this  State,  service  of  any  writ  or  process  upon  those 
remaining  in  the  State  shall  be  as  effectual  and  complete,  for  all 
purposes  whatever,  as  though  service  had  been  made  upon  all  such 
executors  or  administrators. 


SECTION   12. 

PLEAS    OF    ADMINISTRATORS,     ETC. 

§3506.  (3473.)  Pleas  peculiar  to  executors  and  administrators. 
When  an  executor  or  administrator  is  sued  as  such,  he  may  plead  ne 
unques  executor,  or  that  no  assets  have  come  into  his  hands,  or  plene 
administravit  prseter,  a  sum  not  sufficient  to  satisfy  debts  of  a  higher 
nature  against  the  deceased,  held  by  third  persons,  or  plene  adminis- 
travit, that  he  has  fully  administered  the  assets  that  came  into  his 
hands,  or,  pending  the  action,  his  letters  testamentary  or  of  admin- 
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istration  have  been  revoked,  and  the  administration  committed  to 
another,  to  whom  all  the  assets  which  came  into  his  hands  have  been 
delivered. 

Discovery  as  to  usury  when  plea  filed  applies  to  representatives  of  an  estate : 
4  Ga.  474.  The  judgment  against,  must  be  de  bonis  testatoris,  except  when  de 
bonis  testatoris  pleaded  for  a  release,  and  the  plea  found  against :  7  Ga.  31.  Stat- 
ute of  frauds  must  be  set  up  by  plea,  to  be  taken  advantage  of :  13  Ga.  452.  Eule 
as  to,  when  administrator  must  make  profert  of  letters  of  administration,  and 
when  defendent  plead  ne  ungues,  etc. :  18  Ga.  679.  When  equity  will  interfere 
when  plea  of  plene  administravit  prseter  pleaded :  37  Ga.  230 ;  21/442.  "Where  ad- 
ministrator should  make  the  point  that  the  suit  did  not  survive  against  the 
estate :  45  Ga.  91.  Where  on  plea  of  plene  administravit  prseter  complainant  en- 
titled to  judgment  de  bonis,  etc. :  46  Ga.  361.  Where  equity  will  relieve  admin- 
istrator on  ground  of  mistake:  49  Ga.  98;  55/129;  45/205;  37/230;  52/347. 
When  equity  will  give  no  relief :  56  Ga.  263,  286.  Plea  of  plene  administravit 
filed,  plaintiff  should  show  sufficient  assets:  49  Ga.  367.  Eeopening  a  judg- 
ment to  allow  plea  of  plene  administravit:  53  Ga.  91.  When  the  plea  of  plene  ad- 
ministravit cannot  be  withdrawn :  53  Ga.  24.  When  executors  cannot  defend 
themselves  under  a  plea  of  plene  administravit:  55  Ga.  449.  When  no  plea  of 
ne  ungues  administrator,  proof  of  representative  character  not  necessary :  55  Ga. 
103.  Plea  of  outstanding  debts  to  action  for  money  legacy:  58  Ga.  443.  As  to 
lien  of  the  execution  where  judgment  guando  acciderint,  plea  of  plene  adminis- 
travit being  filed :  59  Ga.  550. 

Where  executor  discharged  before  verdict  against  him,  he  should  have  set 
up  discharge  by  plea  or  otherwise ;  verdict  binding :  80  Ga.  652.  Executor 
cannot  relieve  himself,  having  pleaded  to  merits,  by  showing  that  assets  were 
reserved  to  pay  judgment,  but  depreciated  in  value,  when:  91  Ga.  791. 

§3507.  (3474.)  Other  pleas  by  executors,  etc.  An  executor  or  ad- 
ministrator, when  the  cause  of  action  originated  in  the  lifetime  of 
the  testator  or  intestate,  may  plead  any  plea  which  such  testator  or 
intestate  might  plead  if  living,  and  he  may  also  plead  in  abatement 
in  all  such  cases  where  such  plea  is  applicable. 


SECTION  13. 

JUDGMENTS    AGAINST    ADMINISTRATORS. 

§3508.  (3573.)  Judgment  against  executors  and  administrators.  In  a 
suit  against  an  executor  or  administrator  in  his  representative  char- 
acter, the  judgment  must  be  de  bonis  testatoris,  except  when  he  pleads 
ne  unques  executor,  or  a  release  to  himself,  or  plene  administravit,  or 
plene  administravit  prseter,  and  his  plea  is  found  against  him;  in 
which  case  the  judgment  is  that  the  plaintiff  recover  both  the  debt 
and  costs  in  the  first  place  to  be  levied  of  the  goods  and  chattels, 
lands  and  tenements  of  the  deceased,  if  to  be  found,  and  if  not  to  be 
found,  then  to  be  levied  of  the  personal  goods  and  chattels,  lands 
and  tenements  of  the  defendant. 
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Stated  :  7  Ga.  31.  Where  equity  cannot  relieve  after  two  judgments  at  law 
against  administrator:  1  Ga.  136.  Where  decree  may  be  rendered  against  ex- 
ecutor personally  for  wasting  trust  funds :  3  Ga.  121.  Judgment  quando  ac- 
ciderint  against  an  administrator :  3  Ga.  132.  And  what  property  bound  by  this 
judgment :  7  Ga.  149.  Where  sale  under  judgment  de  bonis  testatoris  con- 
veyed good  title  to  purchaser:  8  Ga.  234.  Where, for  wasting  the  assets  of 
the  estate,  judgment  against  administrator  de  bonis  propriis:  11  Ga.  658. 
Where  judgment  against  administrator  personally  could  not  be  amended  so 
as  to  affect  bona  fide  purchasers :  12  Ga.  281.  Where  decree  could  be  amended 
so  as  to  conform  to  verdict  against  defendant  as  administrator:  12  Ga.  18. 
As  to  practice  of  courts  before  establishment  of  Supreme  Court,  not  inter- 
fered with :  23  Ga.  504-508.  Where  could  not  levy  on  individual  property  of 
administrator:  45  Ga.  610;  44/616.  What  judgment  required  under  this  sec- 
tion where  no  plea  filed  :  48~Ga.  419,  420.  Where  decree  with  word  "executor" 
binds  him  individually :  51  Ga.  482.  Where  judgment  nunc  pro  tunc  wrong- 
fully allowed :  51  Ga.  456.  Where  judgment  entered  up  simply  against  de- 
fendant, without  saying  to  be  levied,  etc.,  was  ground  for  illegality:  53  Ga. 
387 ;  57/136-138.  Section  referred  to  and  construed :  46  Ga.  377  ;  57/160.  De- 
fendant could  be  sued  in  same  action  as  executor  of  maker  of  note,  and  as 
individual  indorser :  29  Ga.  455.  Judgment  should  be  de  bonis  testatoris  against 
administrator  making  no  appearance  and  pleading  no  plea :  54  Ga.  538.  Where 
equity  will  grant  relief  against  a  suit  against  executor  individually :  55  Ga. 
129.  Where  word  "as"  left  out  of  execution  does  not  avoid  it:  55  Ga.  209. 
Proper  judgment  against  administrator  on  his  bond  is  de  bonis  propriis:  57  Ga. 
507.  When  judgment  against  administrator  individually  under  this  section : 
59  Ga.  597.  Fi.fa.  directing  the  seizure  of  executor's  property,  not  levied  on 
that  of  the  estate:  61  Ga.  602;  59/706.  Where  judgment  and  execution 
amendable :  59  Ga.  823  ;  60/501. 

Dudley,  1. 

On  citation  by  legatees  to  settle  estate,  these  special  pleas  not  urged, 
judgment  de  bonis  propriis  not  rendered :  66  Ga.  324. 

Judgment  quando  acciderint  not  bar  bill  against  administrator  et  al.,  to 
bring  in  and  subject  assets  never  in  his  hands :  67  Ga.  43. 

Judgment  quando  acciderint,  on  plea  of  plene  administravit,  had  no  lien  on 
land  which  went  into  administrator's  hands  at  intestate's  death :  59  Ga.  550. 

Judgment  correctly  rendered  here  would  only  have  bound  property  of  in- 
testate in  hands  of  administrator  to  be  administered  :  69  Ga.  313. 

Legal  effect  of  judgment  against  administrator  in  favor  of  distributee:  69 
Ga.  769. 

Judgment  de  bonis  testatoris  need  not  describe  the  assets :  71  Ga.  13. 

No  defense,  judgment  de  bonis  testatoris,  and  conclusive  of  assets,  rendering 
executor  personally  liable,  how  and  when:  95  Ga.  215. 

In  absence  of  fraud,  etc.,  judgment  against  administrator  conclusive  upon 
distributees  and  creditors :  95  Ga.  307. 


SECTION   14. 


OP    LETTERS    OF    DISMISSION    AND     RESIGNATION. 


83509.   (2606.)  Dismission,    how   qranted.     An   administrator  whoActisio, 

„  .  ..  ...  .  Cobb,  316, 

has  fully  discharged  all  his  duties,  may  petition  the  ordinary  to  pass  Actisso, 
an  order  discharging  him  from  his  trust;  upon  such  petition  a  cita- 
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/ption. shall   issue,    requiring   all   persons    concerned   to   show  cause 
'M/pt":  v  against  the  granting  of  the  discharge.     Such  citation  shall  be  pub- 

lished in  the  gazette  for  throo-BiQB^hs.  £*r-%~-r  ua*^^ 

The  dismission  by  the  court  of  ordinary  under  Act  of  1810,  could  not  be 
impeached  at  all,  except  for  fraud:  4  Ga.  516.  When  fraud  vitiates  his  dis- 
charge :  9  Ga.  247,  547.  Judgment  of  dismissal  by  ordinary  will  protect,  ex- 
cept for  irregularity  there,  or  fraud  in  superior  court:  18  Ga.  346.  Where 
judgment  in  favor  of,  can  be  collected  by  administrator  after  dismission: 
55  Ga.  335.  Section  referred  to,  where  ordinary  must  grant  discharge  after 
due  notice :  55  Ga.  453  ;  63/770. 

Bill  alleging  good  faith  in  supposed  discharge,  and  praying  contribution 
from  coexecutor  who  was  guilty  of  most  of  maladministration,  has  equity  in 
it:  72  Ga.  30. 

Public  administrator's  resignation  does  not  carry  with  it  pending  adminis- 
tratorships  on  particular  estates:  82  Ga.  46. 

$2565.  §3510.   (2607.)  Duty  of  ordinary.     Upon  the  hearing,  the  ordinary- 

shall  examine  closely  into  the  condition  of  the  estate,  and  the  con- 
duct of  the  administrator,  and  if  he  shall  be  satisfied  that  he  has 
faithfully  and  honestly  discharged  the  trust  and  confidence  reposed 
in  him,  the  prayer  of  the  petitioner  shall  be  granted,  and  the  ad- 
ministrator released  from  all  liability  as  such:  Provided,  any  heir, 
distributee  or  legatee,  who  is  a  minor  at  the  time  of  the  discharge, 
may,  within  five  years  after  his  arrivalat  majority,  commence  suit 
against  the  administrator,  and  such  discharge  shall  be  no  bar  to  his 
action. 

Returns  of  administrator  after  settlement  with  distributees  did  not  take 
case  out  of  statute  of  limitations:  18  Ga.  120.  When  settlement  with  feme  sole 
no  bar  to  examination  of  accounts  prior  to  such  receipt:  24  Ga.  558.  Settle- 
ment by  administrator  with  infant's  guardian  must  be  without  fraud  known 
to  or  so  acquiesced  in :  27  Ga.  78.  As  to  effect  of  judgments  of  dismissal :  57 
Ga.  583,584. 

Fact  that  minor  distributee  had  legal  guardian  at  time  of  discharge,  no  bar 
to  his  action  :  75  Ga.  852. 

Provision  for  minors  does  not  apply  to  citation  of  discharged  executor  for 
accounting :  77  Ga.  10. 

Heirs  of  legatees  not  entitled  to  provisions  of  this  section :  84  Ga.  265. 

Distributee  who  did  not  commence  suit  against  duly  discharged  adminis- 
trator until  thirteen  years  after  attaining  majority,  barred:  87  Ga.  268. 

$2565.  §3511.   (2608.)   Fraudulent  discharge  void.     A  discharge  obtained 

by  the  administrator  by  means  of  any  fraud  practiced  on  the  heirs 
or  the  ordinary,  is  void,  and  may  be  set  aside  on  motion  and  proof 
of  the  fraud.  No  discharge  should  be  granted  without  actual  exam- 
ination by  the  ordinary,  and  the  order  of  discharge  should  assert 
such  examination  into  the  accounts  of  the  administrator. 

Judgment  of  dismissal  under  Act  of  1810,  a  bar  except  for  fraud :  4  Ga.  516 ; 
18/346.  Made  after  obtaining  dismission,  and  when  not  protected  from  fraud 
by  dismission  :  9  Ga.  547.  When  order  vacating  order  of  dismission  for  fraud, 
or  improvidently  granted :  20  Ga.  2. 


685  SEVENTH  TITLE.— CHAP.  3,  ART.  2,  SEC.  14.      §§  3512-3515 

Of  letters  of  dismission  and  resignation. 

^Irregularities  here  sufficient  to  indicate  fraud,  and  verdict  so  finding  up- 
held: 75  Ga.  852. 

Discharged  executor  removed  to  another  county,  not  compelled  to  account- 
ing, until  discharge  set  aside :  77  Ga.  9. 

§3512.  (2609.)  Disposition  of  unclaimed  funds.  If  funds  are  in  the^^4^2 
hands  of  the  administrator,  and  no  person  claiming  the  same,  the 
ordinary  may  nevertheless  grant  a  discharge,  at  the  same  time 
passing  an  order  either  requiring  the  administrator  to  deposit  the 
fund  in  such  solvent  bank  as  the  court  may  direct,  or  else  authorize 
him  to  retain  the  same  in  his  hands  at  an  interest  not  exceeding 
four  per  cent,  per  annum.  The  discharge  shall  not  take  effect  until 
the  money  is  deposited;  or,  in  the  event  of  its  being  retained  by  the 
administrator,  it  shall  not  relieve  him  or  his  sureties  from  their 
liability  to  comply  with  such  order  and  respond  for  such  fund. 

When  administrator  may  collect  a  judgment  after  dismission :  55  Ga.  335. 

§3513.  Letters  dismissory,  without  administration  of  reversion,  etc.  ^f^884"5' 
Whenever  an  administrator  or  executor  has  fully  administered  the 
estate  except  the  reversionary  interest  in  the  land  set  apart  as  dower, 
and  it  is  not  necessary  to  administer  the  same  to  pay  debts,  such 
administrator  or  exeeutor  shall  be  entitled  to  letters  of  dismission 
upon  complying  with  the  provisions  of  law  now  regulating  the  grant- 
ing of  such  letters. 

§3514.  May  not  sell  during  life  of  widow.     No  administrator  or  exec-  Acts  1884-5, 
utor  shall  be  authorized  to  sell  the  reversionary  interest  in  the  land 
set  apart  as  dower  during  the  lifetime  of  the  widow,   except  it  be 
necessary  to  pay  debts. 

83515.   (2610.)  Resignation,  how  made.     Any   administrator    who ,  Actisso, 

0  v      .         '      .         y  '  J  '    Cobb,  339. 

from  age  or  infirmity,  removal  from  the  county,  or  for  any  other  Acts  1853-4, 
cause,  desires  to  resign  his  trust,  may  petition  the  ordinary,  stating  Acts  i857, 
the  reasons,  and  the  name  of  a  suitable  person  qualified  and  entitled  §2566. 
to  and  willing  to  accept  the  trust;  whereupon  the  ordinary  shall  cite 
such  person,   and  the  next  of  kin  of  the  intestate,  to  appear  and 
show  cause  why  the  order  should  not  be  granted.     If  no  good  cause 
be  shown,  and  the  ordinary  is  satisfied  that  the  interest  of  the  estate 
will  not  suffer,  the  resignation  shall  be  allowed,   and  the  adminis- 
trator shall  be  discharged  from  his  trust  whenever  he  has  fairly 
settled  his  accounts  with  his  successor  and  filed  with  the  ordinary 
the  receipt  in  full  of  such  successor.     Minors  in  interest  shall  be 
allowed  five  years  from  the  time  of   their  arrival  at  majority  to 
examine  into  and  open  such  settlement. 

Discharge  here  a  nullity,  proceeding  showing  that  no  proper  notice  of 
application  given:  67  Ga.  227,  228. 

Citation  for  settlement,  by  new  guardian  against  former  guardian,  in  nature 
of  devastavit  for  acts  prior  to  June  1st,  1865,  barred  in  1870:  67  Ga.  466,  467. 
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SECTION  15. 

OF  REMOVING  PROCEEDINGS  TO  ANOTHER  COUNTY. 

ACodd!1i8.      §3516.   (2611.)   Proceedings  to  remove  trust  to  another  county .     When- 

ApCti52855  6'  ever?  from  any  change  of  residence,  or  other  cause,  an  administrator 

$2537.         may  desire  to  remove  the  jurisdiction  of  his  trust  from  the  court  of 

ordinary  of  the  county  of  the  residence  of  testator  or  intestate  to 

that  of  his  own  residence,  the  same  may  be  done  by  complying  with 

the  following  requisitions: 

1.  By  obtaining  a  copy  of  all  the  records  of  the  ordinary  relative 
to  his  trust,  and  causing  the  same  to  be  recorded  by  the  ordinary  of 
the  county  of  his  residence. 

2.  By  giving  to  the  ordinary  of  his  county  new  bond,  with  good 
security,  for  the  discharge  of  his  duty  as  administrator,  in  the  same 
manner  as  if  the  administration  was  originally  granted  there. 

3.  By  riling  with  the  ordinary  of  the  county  having  original  juris- 
diction, a  certificate  under  the  seal  of  the  ordinary  of  the  county  to 
which  the  trust  is  to  be  removed,  that  the  foregoing  provisions  have 
been  complied  with. 

4.  The  ordinary  having  jurisdiction  shall  then  pass  an  order  trans- 
ferring the  trust  to  the  ordinary  of  the  other  county. 

Acts  1882-3,  §3517.  Removal  of  suits.  When  any  person  is  cited  to  appear  as 
administrator  or  executor  to  a  settlement  of  his  accounts,  in  the 
county  where  he  administered,  and  is  not  a  resident  of  the  county  at 
the  time  the  citation  is  brought,  he  may  remove  the  suit  at  any  stage 
of  the  case  to  the  county  of  his  residence,  upon  complying  with  the 
following  conditions: 

1.  If  it  be  a  person  cited  as  administrator,  he  must  comply  with 
section  3516  of  the  Code,  and  in  addition  he  shall  give  bond  and 
security,  in  the  sum  of  one  thousand  dollars,  payable  to  the  person 
or  persons  citing  him,  conditioned  to  file,  in  the  court  to  which  the 
case  is  removed,  all  the  papers  in  the  case  without  delay. 

2.  If  the  person  is  cited  as  executor,  he  may  remove  the  case  by 
giving  the  bond  referred  to  and  complying  with  all  of  the  provi- 
sions of  section  3516  of  the  Code,  except  the  second  paragraph  or 
division  of  said  section,  which  requires  a  bond  to  be  given  to  the 
ordinary  of  the  county  to  which  the  removal  is  had.  If  the  case  is 
pending  before  the  court  of  ordinary,  it  shall  be  transferred  to  the 
court  of  ordinary  of  the  defendant's  residence. 

3.  If  the  case  is  pending  in  the  superior  court,  in  any  stage  before 
the  final  trial,  it  shall  be  transferred  to  the  superior  court  of  the  de- 
fendant's residence  and  occupy  the  same  position  in  said  court,  the 
applicant  first  paying  all  accrued  costs. 
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4.  Said  removal  shall  be  effected  on  motion  and  by  complying 
with  the  foregoing  provisions,  and  all  jurisdiction  over  said  case  in 
the  court  in  which  such  motion  is  made  shall  cease:  Provided,  that 
if  such  executor  has  been  required  by  the  ordinary  of  the  county 
from  which  the  trust  is  removed  to  give  bond,  or  is  required  by 
the  will  under  which  he  is  qualified  to  give  bond,  he  shall  give  a 
like  bond  in  the  county  to  which  his  trust  is  removed. 

§3518.  When  preceding  provisions  apply.  The  provisions  of  the  Acts  1882-3, 
preceding  section  shall  apply  only  to  cases  where  the  parties  plain- 
tiff and  defendant  were  neither  of  them  residents  of  the  county 
where  the  citation  was  first  commenced  at  the  time  the  suit  was 
brought  or  application  for  removal  is  made.  The  provisions  of  the 
preceding  section  shall  not  apply  to  cases  in  which  citations  for  set- 
tlement against  such  executor,  or  administrator,  are  pending  at  the 
time  of  such  proposed  removal  in  the  court  of  ordinary,  without  the 
consent  of  all  the  parties  in  interest  thereto  first  had. 

§3519.  (2612.)  Executor  need  not  give  bond.  An  executor  who  has 
not  been  required  to  give  bond  shall  not  be  required  to  give  bond  on 
removal  of  his  trust  to  another  county. 

83520.   (2613.)   Sureties,  how  liable.     On  removal  of  an  administra- Act  1843, 

0  .  .,  .  n  .  Cobb, 333. 

tion,  as  herein  provided,  the  sureties  on  the  first  bond  are  liable  only 
for  the  conduct  of  the  administrator  up  to  the  time  of  removal;  the 
sureties  on  the  second  bond  are  liable  for  all  his  acts  from  the  com- 
mencement of  the  administration.  If  the  latter  are  made  responsi- 
ble for  acts  prior  to  the  removal,  they  have  a  right  of  contribution 
against  the  former. 

Where  the  bond  was  void  and  did  not  release  the  old  securities :  6  Ga. 
432-442. 


SECTION  16. 

OF  FOREIGN  ADMINISTRATORS. 

§3521.   (2614.)  Privileges   in   this   State.     When   a   person  at   theActisso, 
time  of  his  death  is  domiciled  in  another  State,  and  administra- Acts  i860, 

p  32 

tion  is  there  regularly  granted  on  his  estate,  either  to  an  executor  $$3293',  3318, 
or  administrator,  such  executor  or  administrator,  if  there  be  none 
appointed  in  this   State,  may  institute  his  suit  in  any  court  in  this 
State  to  enforce  any  right  of  action,  or  recover  any  property  belong- 
ing to  the  deceased,  or  accruing  to  his  representative  as  such. 

Suit  could  be  brought  here  by  foreign  representative  under  Act  of  1850  on 
cause  of  action  accruing  to  testator  in  his  lifetime:  13  Ga.  140.  Where  equity 
will  enjoin  a  foreign  insolvent  executor  from  proceeding  at  law :  15  Ga.  442. 
Assets  to  be  administered  according  to  laws  of  another  State  where  claimants 
resided  should  be  transmitted  to  administrator  there :  18  Ga.  554.    To  authorize 


§§3522-3524      SEVENTH  TITLE.— CHAP.  3,  ART.  2,  SEC.  16.  688 

Of  foreign  administrators. 

suit  under  Act  of  1850,  intestate  must  have  died  out  of  the  State :  24  Ga.  357. 
Rights  of  domestic  creditor  of  foreign  intestate :  28  Ga.  32.  Foreign  adminis- 
trator may  bring  suit  for  the  purchase-money  of  land  in  this  State  for  which  his 
intestate  gave  bond  for  title :  30  Ga.  650.  Act  of  1850  applies  to  actions  ex 
delicto  as  well  as  actions  ex  contractu:  30  Ga.  660.  Where  foreign  executor  had 
no  right  to  custody  of  children :  34  Ga.  258.  Not  required  to  account  here  to 
distributees  for  waste  or  maladministration  :  34  Ga.  511.  Foreign  executor  may 
have  letters  of  administration  fraudulently  obtained  in  this  State  set  aside :  37 
Ga.  265.  Debts  due  by  foreign  executors  to  be  paid  according  to  their  charac- 
ter, without  any  priority  on  that  account :  38  Ga.  75. 

Without  statutory  permission  foreign  administrators  have  no  standing :  67 

Ga.  82. 

South  Carolina  administrator  may  sue,  in  Georgia,  South  Carolina  railroad 
extended  into  Georgia,  on  right  of  action  accruing  in  South  Carolina  under 
South  Carolina  statute,  when  :  68  Ga.  572. 

Foreign  administrator  sued  here,  his  liability  depends  on  the  law  of  State 
where  appointed :  70  Ga.  528. 

For  homicide  by  a  Georgia  railroad  in  Alabama,  Alabama  administrator 
could  recover  here  upon  complying  with  our  statute,  and  not  otherwise ;  hence, 
administrator  appointed  in  Georgia  could  recover :  73  Ga.  651. 

Suit  by  foreign  executor,  not  revived  by  making  administrator  de  bonis  non 
party :  77  Ga.  149. 

§3522.  (2615.)  Exemplification.  Pending  the  action,  a  properly 
authenticated  exemplification  of  the  letters  testamentary  or  of  ad- 
ministration, shall  be  filed  with  the  clerk  of  the  court,  to  become 
a  part  of  the  record:  Provided,  the  cause  is  pending  in  a  court  of 
record.  If  it  be  a  summary  process,  the  exemplification  shall  be 
filed  with  the  papers. 

Section  cited :  68  Ga.  579. 

Exemplified  copy  of  a  testamentary  paper  probated  in  Maryland,  good  mu- 
niment of  title  to  land  here:  31  Ga.  593.  Nonsuit  on  motion  if  exemplified 
copy  of  letters  not  filed  according  to  Act  of  1857 :  32  Ga.  260.  Foreign  admin- 
istrator must  comply  with  this  section,  to  be  made  party  to  suit  of  his  intestate 
here :  55  Ga.  254. 

Foreign  administrator  who  has  recovered  judgment  elsewhere,  must  never- 
theless comply  with  this  section  before  can  sue  here :  67  Ga.  82. 

§3523.  (2616.)  Protection  of  heir ,  etc.  If  any  citizen  of  this  State 
is  interested  as  creditor,  heir  or  legatee  in  the  estate  of  which  such 
administrator  or  executor  is  the  representative,  he  may,  by  appli- 
cation to  a  court  of  equity,  compel  such  foreign  administrator  or 
executor  to  protect  his  interest  according  to  equity  and  good  con- 
science before  removing  such  assets  beyond  the  limits  of  this  State. 
Act3618™'  §3524.  (2617.)  Foreign  administrators  are  authorized  to  sell  land  in 
i^p.  103.  this  State.  Any  executor  or  administrator,  who  resides  in  any  other 
State  of  the  United  States,  is  authorized  to  sell  and  convey  any 
property  of  his  testator  or  intestate,  lying  or  being  in  this  State, 
under  the  same  rules,  laws  and  regulations  as  are  now  prescribed  for 
the  sale  and  conveyance  of  real  estate  by  executors  and  administra- 
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tors  who  are  residents  of  this  State:  Provided,  such  foreign  executor 
or  administrator  shall  file  and  have  recorded  in  the  ordinary's  office, 
at  the  time  of  making  his  application  for  sale,  an  authenticated 
exemplification  of  his  letters  testamentary,  or  of  administration: 
Provided  further,  that  said  executors  and  administrators  shall  give 
notice  required  by  law  of  resident  executors  and  administrators  to 
creditors,  and  shall  also  file,  with  the  ordinary,  bond  with  good  and 
sufficient  security,  in  double  the  value  of  the  property  to  be  sold,  to 
pay,  according  to  law,  any  creditor  in  this  State,  and  distribute  the 
proceeds  of  said  sale  to  any  resident  heirs  or  legatees. 

Not  applicable  to  conveyance  by  foreign  executor  to  purchaser  of  note,  of 
lands  held  by  estate  as  security  for  note :  95  Ga.  403. 

§3525.   (2618.)    Transfer  of  stock,  etc.      Such  foreign   executor  orActsisos, 
administrator  or  foreign  guardian   may  transfer  the  stock  of  any  1855-6, 
bank  or  other  corporation  in  this  State  standing  in  the  name  of  the  $3306. 
decedent  or  ward,  and  check  for  deposits  made  by  him  and  dividends 
declared  on  his  stock,  first  filing  with  the  bank  or  corporation,  a 
certified  copy  of  his  appointment  and  qualification:  Provided,  however, 
that  no  stock  shall  be  transferred  until  the  foreign  executor,  admin- 
istrator, or  guardian  shall  have  given  notice,  once  a  week   for  four 
weeks,  in  the  paper  in  which  the  sheriff's  notices  are  published,  in 
the  county  of  the  principal  office  of  the  corporation,  of  his  intention 
to  make  said  transfer. 

General  Note.  Notes  from  Code  of  188%  :  ■ 

Act  of  1792,  as  to  payment  of  debts  of  deceased,  construed:  5  Ga.  274. 

Administrator  of  deceased  executor  is  not  the  representative  of  executor's 
testator :  1  Ga.  322.  Of  deceased  administrator,  bill  by  distributees  against : 
7  Ga.  573.  As  to  parties  to  such  bill :  11  Ga.  658.  Liable  for  property  disposed 
of  belonging  to  a  stranger:  15  Ga.  189.  Be  bonis  non,  to  what  entitled:  5  Ga. 
56.  Powers  of:  11  Ga.  599.  Former,  liable  to  account  to  administrator  de 
bonis  non:  60  Ga.  658.  Temporary,  may  institute  suit  for  collecting  effects : 
50  Ga.  264. 

Administration,  a  former  presumed  to  protect  ancient  title  and  possession 
of  property:  18  Ga.  520.  Irregular,  by  consent  of  heirs,  actors  in, do  not  lose 
certain  rights :  13  Ga.  478. 

Agent  of  executor,  sale  by,  illegal  as  against  creditors:  47  Ga.  73. 

Appeal  in  forma  pauperis,  administrator  not  allowed,  from  decision  of  ordi- 
nary on  annual  returns  made  ex  parte:  60  Ga.  325. 

Assets,  when  equity  will  not  interfere  with  administration  of,  on  slight 
grounds:  16  Ga.  213;  1/513.  Judgment  to  be  paid  out  of  specific,  concludes 
administrator:  29  Ga.  49.  Bill  to  marshal,  by  administrator,  and  to  enjoin 
creditors  from  proceeding:  65  Ga.  691. 

Bankruptcy,  when  debt  by  administrator  is  not  discharged  by :  60  Ga.  532. 

Bill  to  marshal  assets,  by  administrator  who  dies;  parties  made:  61  Ga. 
549.     For  direction  when  administrator  may  file :  64  Ga.  729. 

Caveat  emptor,  rule  at  administrator's  sale:  61  Ga.  478. 

Clerk  of  superior  court,  appointment  of,  as  administrator,  by  ordinary,  does 
not  cease  with  his  term  of  office  as  clerk:  22  Ga.  431.    Sureties  of,  as  clerk, 
not  bound  for  his  devastavit  as  administrator :  55  Ga.  313. 
44 
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Clerical  assistance,  administratrix  not  allowed  to  charge  for:  64  Ga.  729. 

Code,  sections  3336  and  3422  of,  construed :  59  Ga.  531,  532. 

Coexecutors  have  a  joint  and  entire  authority  over  assets,  and  the  acts  of 
one  deemed  the  acts  of  all :  27  Ga.  568.  Bill  by,  against  his  fellow,  to  protect 
the  estate  from  loss  by  him :  32  Ga.  145. 

Commissions,  forfeiture  of,  special  order  necessary  to  relieve  administrator 
from,  for  failure  to  make  annual  returns:  60  Ga.  316.  Administrator  not  en- 
titled to,  on  property  turned  over  to  distributees:  29  Ga.  33.  Executor  of 
executor  is  entitled  to,  on  what:  25  Ga.  414. 

Confederate  money,  administrator  held  liable  for  full  amount  received :  48 
Ga.  150;  46/362.  Not  liable  for:  39  Ga.  569.  Protected,  when:  48  Ga.  471. 
Facts  of  receiving,  must  be  clearly  and  satisfactorily  shown :  58  Ga.  536. 

Contest  between  creditors  for  administration :  42  Ga.  401. 

Costs  due  ordinary  to  be  paid  before  distribution  :  64  Ga.  729. 

Creditors  failing  to  notify  executor  of  debts  before  settlement  of  estate, 
can  recover  only  pro  rata  from  legatees :  59  Ga.  529. 

Debts  to  be  paid  before  distribution :  35  Ga.  95.  Of  a  firm  to  estate  dis- 
charged by  administrator,  taking  note  of  one  partner  with  security :  56  Ga. 
214.    Dignity  of,  and  order  of  payment:  5  Ga.  274. 

Deed,  party  claiming  land  under,  from  administrator,  must  show  order  of 
court  of  ordinary  granting  leave  to  sell :  4  Ga.  148.  Not  sufficient  that  order 
is  recited  in :  40  Ga.  479.  As  to  notice  of  intended  application  for  leave  to 
sell:  16  Ga.  67.  Administrator  in  another  State,  of  party  who  died  there,  to 
vendees  here,  can  make  a  valid :  30  Ga.  650. 

Devises,  specific,  liable  to  creditors  who  cannot  otherwise  obtain  satisfac- 
tion :  59  Ga.  823. 

Distributee,  assumpsit  by,  against  purchaser  from  administrator,  alleging 
fraudulent  payment  in  worthless  stock:  61  Ga.  269. 

Devastavit,  judgment  showing,  when  necessary  before  suit  by  creditors 
against  administrator  and  sureties :  62  Ga.  35. 

Distribution,  consent  by  heirs  and  decree  at  chambers  do  not  bind  creditors 
without  notice  not  parties :  63  Ga.  769. 

Division,  voluntary  administration  presumed  after  thirty  years,  to  protect: 
31  Ga.  753.  By  consent,  binding  legatees  of  age:  55  Ga.  359.  Cannot  be  made 
to  detriment  of  creditors :  55  Ga.  449. 

Dower,  notice  of  widow's  intention  to  apply  for:  14  Ga.  166. 

Ejectment  by  administrator,  when  will  be  enjoined:  23  Ga.  374.  Executor 
may  bring,  and  will  is  part  of  title,  and  must  be  produced  as  such:  9  Ga.  55. 
Administrator  may  bring :  10  Ga.  491;  22/107.  When  no  permission  of  ordi- 
nary necessary :  14  Ga.  145.  When  court  of  equity  will  not  permit  adminis- 
trator to  bring,  against  purchaser :  16  Ga.  31.  No  recovery  on  demise  from 
administrator  whose  letters  are  void  :  20  Ga.  135. 

Equity,  bill  in,  demurrable  for  want  of  privity,  between  administrator  cum 
testamento  annexo  and  former  executor  as  parties :  3  Ga.  575.  Who  may  be 
joined  as  parties  in  :  8  Ga.  236.  When  bill  in,  by  creditors  of  intestate,  would 
not  lie:  24  Ga.  608.  Executor  relieved  from  personal  liability  by,  and  Act  of 
March  12th,  1866:  37  Ga.  230;  39/569.  Bill  in,  by  legatees-to  make  executor 
liable  for  loss  of  property,  held  not  liable:  37  Ga.  353.  Want  of,  on  face  of 
bill,  bill  dismissed  :  24  Ga.  608.     Verdict  in,  not  full,  not  void :  46  Ga.  469. 

Estoppel,  when  administrator  estopped  by  his  own  declarations  from  sell- 
ing land  :  61  Ga.  108. 

Evidence,  when  admissions  of,  in  fiduciary  capacity,  admissible  in  suit 
against  the  estate  ;  31  Ga.  681.    Letters  necessary  to  show  title  to  property  in 
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representatives  in  action  of  trover :  2  Ga.  116.  When  defendant  cannot  deny 
title  in  representative :  18  Ga.  679.  Record-book  of  court  of  ordinary  admis- 
sible to  prove  granting  of  letters :  46  Ga.  550.  Creditor  of  administrator  of 
two  estates  not  bound  to  show  for  which  goods  furnished  :  34  Ga.  429.  When 
defendants  in  suit  by  administrator  are  incompetent  witnesses:  60 Ga.  498. 

Executions,  control  of,  by  securities  who  have  paid  them  off:  4  Ga.  521. 
When  against  administrator  personally :  61  Ga.  602. 

Executor  of  executor,  representative  of  the  original  estate :  19  Ga.  174.  Suit 
against,  by  legatees  of  original  testator:  27  Ga.  325.  As  to  proper  parties:  30 
Ga.  934.  Not  compelled  to  turn  over  to  ward  of  testator  property  within  the 
twelve  months :  34  Ga.  395.  Of  deceased  administrator,  liable  in  same  man- 
ner to  the  estate  as  his  testator  would  have  been  :  22  Ga.  330.  Executor  de  son 
tort  not  liable  to  suit  by  heirs,  but  would  be  to  creditors:  56  Ga.  37. 

Fraudulent  administrations  should  be  discouraged  by  the  courts :  20  Ga.  514. 

Fidelity,  utmost,  required  of  administrator:  22  Ga.  637. 

Ft.  fa.  against  an  executor,  directing  seizure  of  his  property,  and  not  of  the 
estate,  cannot  be  levied  on  the  effects  of  the  estate:  59  Ga.  706.  To  reach  as- 
sets through  court  of  equity,  should  generally  be  a  return  of  nulla  bona  on : 

59  Ga.  706. 

Foreign  executor,  suit  by,  rights  of  defendant:  13  Ga.  140.  Injunction  to 
restrain  from  proceeding  to  secure  fund  in  this  State  till  he  submits  to  juris- 
diction of  courts  here :  15  Ga.  442. 

Foreign  administrator,  temporarily  in  this  State,  cannot  be  called  to  ac- 
count here:  34  Ga.  511. 

Fully  administered,  land  is,  when  turned  over  to  heirs  on  settlement :  55 
Ga.  12. 

Husband  allowed  expenses,  etc.,  out  of  wife's  estate  from  former  husband: 
21  Ga.  245 ;  25/537. 

Insolvency  of  estate  protects  administrator  from  claims  of  distributees: 
47  Ga.  337. 

Interest,  administrator  may  be  chargeable  with,  though  he   made   none: 

60  Ga.  316.  When  executor  not  liable  for,  on  money  in  bank  for  six  years: 
21  Ga.  517. 

Injunction  not  granted  on  information,  hearsay,  and  belief  of  executor  alone : 
37  Ga.  358.  Restraining  settlement  by  parties  litigating  about  part  of  estate: 
31  Ga.  267.  Restraining  administrator  from  settling  with  insolvent  distribu- 
tee :  21  Ga.  356.  When  executor  cannot  displace  equity  of  bill  by  answer :  22 
Ga.  275.  When  court  of  equity  will  not  enjoin  administrator  from  suing  to  re- 
cover land  for  heirs,  notwithstanding  seven  years  adverse  possession :  27  Ga. 
494.  When  will :  30  Ga.  74.  When  administrator  may  be  made  a  party  to  bill 
before  expiration  of  the  twelve  months:  6  Ga.  299.  What  answer  of  executor 
not  sufficient  to  dissolve :  8  Ga.  44.  By  distributee  to  restrain  administrator 
from  collecting  judgment  against  him  till  settlement :  20  Ga.  96. 

Judgment,  lien  of,  on  assets  in  hands  of  distributee:  59  Ga.  823.  Against 
intestate  in  his  lifetime  levied  within  the  twelve  months :  10  Ga.  568. 

Laches  or  long  acquiescence,  effect  of,  by  parties  out  of  possession:  18  Ga. 
520. 

Lands  of  intestate,  administrator  may  sue  for:  10  Ga.  491. 

Legacy  specific,  defined  on  bill  for  direction  by  executor:  23  Ga.  23. 

Legatee  sui  juris  consenting  to,  exclusion  from  a  fund  to  be  distributed, 
may  make  it  as  to  others :  61  Ga.  647. 

Letters  of  administration,  grant  of,  may  be  impeached  by  extraneous 
evidence:  18  Ga.  173.  Revoked  by  mismanagement  and  violation  of  law:  56 
Ga.  591. 
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Married  woman,  trust  property  of,  in  hands  of  executor,  not  subject  to  hus- 
band's debts :  48  Ga.  596. 

Mistake  of  law,  administrators  liable  for,  in  distributing  estate :  40  Ga.  181 ; 
45/108.  When  protected  from,  caused  by  retiring  of  presiding  judge:  52  Ga. 
349. 

Ne  exeat,  to  entitle  heirs  to  writ  of,  against  administrator,  not  necessary  to 
charge  insolvency  of  sureties:  26  Ga.  117. 

Non-resident  decedent,  when  ordinary  may  grant  administration  of  estate 
of,  in  this  State :  52  Ga.  649. 

Note  signed  by  administrator  as  such,  averments  necessary  in  suit  on, 
against  estate:  52  Ga.  500.     By  temporary  administrator:  46  Ga.  296. 

Notice  at  door  of  court-house  presumed  to  have  perished  after  sale,  and 
secondary  evidence  admissible :  16  Ga.  67. 

Orders  ex  parte,  of  ordinary,  no  protection  to  administrator  for  illegal  acts: 
30  Ga.  780. 

Party,  when  administrator  not  necessary,  in  suit  by  remainder-men  :  23  Ga. 
536.  One  to  be  heard  as,  on  application  for  administration  by  another,  must 
have  an  interest  in  the  estate :  56  Ga.  146.  When  administrator  de  bonis  non 
may  be  made :  30  Ga.  775.  As  to,  in  suit,  when  letters  testamentary  have  been 
revoked  by  birth  of  posthumous  child :  6  Ga.  21. 

Pleadings,  when  defendant  pleads  as  set-off  a  larger  amount  than  adminis- 
trator sues  for,  administrator  may  prove  insolvency  of  estate,  etc. :  5  Ga.  357. 
When  in  suit  by  administrator  allegations 'of  representative  character  are  sur- 
plusage: 46  Ga.  258.  Recovery  by  or  against  heirs  may  be  pleaded  to  suit  by 
administrator  for  their  benefit:  27  Ga.  221. 

Plene  administravit,  plea  of,  by  executor,  and  charge  of  court  as  to :  46  Ga. 
362. 

Receiver,  bill  for  injunction  and  appointment  of,  and  charging  executor 
with  bad  management  and  purpose  to  leave  the  country :  39  Ga.  177. 

Rescission  of  sale,  as  to,  when  administrator  illegally  sells  and  becomes  pur- 
chaser: 30  Ga.  780.  By  administrator,  of  contract  of  intestate  as  to  sale  of 
land  :  47  Ga.  328. 

Renunciation  by  executor  binding,  when  :  45  Ga.  414. 

Returns  of  administrator  prima  facie  evidence  for  him :  55  Ga.  187. 

Revocation  of  letters  testamentary,  by  birth  of  posthumous  child:  23  Ga. 
399. 

Sale,  unlawful,  of  land,  does  not  affect  administrator's  rights:  7  Ga.  60. 
Creditor's  remedy  where  there  is  a  fraudulent  and  collusive :  10  Ga.  266.  Rep- 
resentative answerable  for  such:  11  Ga.  401.  Of  propei'ty  of  stranger:  15  Ga. 
189.  Private,  by  executor  when  testator  died  before  the  Code,  held  good: 
62  Ga.  341.  Of  land  by  administrator  generally,  the  court  of  ordinary  the 
one  to  value:  60  Ga.  398.  For  distribution,  discharges  judgment  lien  against 
legatee :  56  Ga.  444. 

Schedule  of  all  returns,  administrator  should  file,  with  answer  to  bill  for 
account :  14  Ga.  167. 

Statute  of  limitations,  of  March,  1869,  as  affects  representatives :  62  Ga.  123. 
In  ejectment,  does  not  begin  to  run  till  administration  granted :  1  Ga.  379, 
538.  When  in  trover:  6  Ga.  443.  When  there  was  adverse  possession  for  more 
than  twenty  years :  7  Ga.  589. 

Suit  by  representative,  when  it  may  be  brought  in  individual  or  representa- 
tive capacity:  16  Ga.  190.  By  A.  B.,  administrator,  amendable  by  inserting 
"as"  :  25  Ga.  177.  Against  one  who  was  administrator,  he  may  appeal  without 
giving  security :  27  Ga.  330.  When  must  be  brought  "as"  administrator:  39 
Ga.  26.     Administrator's  attorney  not  compelled  to  testify  for  whose  benefit,  is 
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brought :  37  Ga.  289.  As  to  surplusage  in  declaration :  46  Ga.  258.  When 
proof  of  letters  necessary,  and  when  not:  48  Ga.  397.  Heirs  in  extreme  cases 
may  institute,  overhead  of  administrator:  25  Ga.  252.  Legatees  may  bring, 
when  there  was  collusion  and  fraudulent  sale  by  executrix :  29  Ga.  385.  To 
recover  value  of  land  bought  by  administrator  at  his  own  sale:  48  Ga.  397. 

Temporary  administrator,  when  ought  to  ask  injunction  for  protection  of 
estate:  24  Ga.  131. 

Trust  created  by  intestate,  passing  title,  administrator  cannot  enforce:  24 
Ga.  506.     Attempt  to  set  up,  under  will  of  a  man  not  dead:  52  Ga.  300. 

Trustee  for  intestate,  administrator  may  demand  account  and  settlement 
with :  30  Ga.  777. 

Trust  property,  widow  not  allowed  year's  support  out  of  property  deeded  in 
trust  by  deceased  husband  :  37  Ga.  59. 

Notes  from  decisions  since  Code  of  1882  : 

Administratorship  of  one  suing  as  administrator  need  not  be  proved  unless 
denied:  82  Ga.  234. 

Homicide  by  a  Georgia  railroad  in  Alabama,  Alabama  administrator,  could 
recover  here,  upon  complying  with  our  statute  and  not  otherwise  ;  hence, 
administrator  appointed  in  Georgia  could  recover:  73  Ga.  651. 

Representative,  executor  is,  of  devisees  and  legatees,  administrator  of  heirs 
at  law;  proceeding  setting  out  defendant's  capacity  erroneously,  not  binding: 
87  Ga.  484.  Executor  of  executor  is  representative  of  first  testator,  but  admin- 
istrator of  executor  is  not:  95  Ga.  710. 

Resignation  of  public  administrator  does  not  carry  with  it  pending  admin- 
istratorship on  particular  estates :  82  Ga.  46. 

Statute  of  limitations  of  1869,  held  to  protect  executor  here,  as  to  invest- 
ment in  Confederate  bonds :  66  Ga.  253. 

Suit  by  administrator,  administratorship  need  not  be  proven  unless  denied: 
82  Ga.  234. 


CHAPTER  4. 


OF    TITLE    BY    CONTRACT. 


ARTICLE   1. 

OF    PRIVATE  HALES. 

§3526.   (2629.)  Essentials  of  a  sale.     Three  elements  are  essential $gf'«Sf' 
to  a  contract  of  sale:     1.  An  identification  of  the  thing  sold.     2.  An  fjjjl'8550' 
agreement  as  to  the  price  to  be  paid.     3.  Consent  of  the  parties. 

It  must  have  a  potential  existence  to  be  salable,  such  as  planted  cotton : 
55  Ga.  586. 

Mere  purchase  of  good-will  not  prevent  seller  carrying  on  same  business  in 
same  town,  unless  specially  stipulated :  65  Ga.  11. 

Loan  with  continuous  offer  of  sale  becomes  sale  on  acceptance:  79  Ga.  635. 

§3527.   (2630.)   Sales  by  auction.     In  case  of  sales  by  auction,  the ^693 (7), 
auctioneer  shall  be  considered  agent  of  both  parties,  so  far  as  to  dis-  3563- 
pense  with  any  further  memorandum  in  writing  than  his  own  entries. 
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Declarations  made  by  the  auctioneer  on  sale  of  city  property,  binding  on  tin* 
city :  12  Ga.  239.  Such  sales  are  within  the  statute  of  frauds :  16  Ga.  416.  Re- 
sort to  equity,  where  sheriff  refuses  to  cry  a  bid :  21  Ga.  363. 

Auctioneer's  memorandum  of  land  sale  makes  written  contract:  70  Ga.  198. 

Ambiguous  memorandum  may  go  to  jury  along  with  explanatory  parol  evi- 
dence: 80  Ga.  572;  82/181. 

Auctioneer's  written  memorandum  of  sale  of  realty,  insufficient,  if  fails  to 
specify  terms  of  sale :  86  Ga.  226. 

Refusal  to  comply  with  bid  at  public  auction,  actionable:  82  Ga.  181. 

Purchaser  not  complying  with  bid  at  auction  sale,  owner  before  reselling  at 
his  risk  must  give  notice.  Whether  or  not  property  must  be  resold  ;  measure 
of  damages  :  92  Ga.  647. 

78Ga.702.  §3528.  Purchaser  to  pay  for  papers .  Without  an  express  stipulation 
to  the  contrary,  a  purchaser  must  pay  the  costs  of  the  conveyance. 

$$2695,8531.  §3529.  (2631.)  Sales  to  defraud  creditors  and  purchasers.  Every 
sale  made  with  intent  to  defraud  either  creditors  of  the  vendor, 
or  prior  or  subsequent  purchasers,  if  such  intention  be  known  to 
the  vendee,  shall  be  absolutely  void  as  against  such  creditors  or 
purchasers. 

See  notes  to  section  2695. 

To  render  sale  fraudulent,  there  must  be  fraudulent  intent,  and  as  to  inno- 
cent purchaser  and  notice :  55  Ga.  497.  One  selling  goods  to  another  to  defraud 
creditors  will  not  be  aided  to  collect  his  debt:  55  Ga.  262.  When  conveyance 
by  husband  to  wife  pending  suit,  prima  facie  fraudulent:  57  Ga.  235. 

Good' faith  of  transaction  is  question  for  jury:  65  Ga.  744.  Possession  in 
vendor  sufficiently  explained  here:  65  Ga.  745. 

Whether  agreement  between  mortgagor  and  mortgagee  to  keep  mortgage 
from  record  showed  intent  to  defraud  creditors,  was  question  for  jury  ;  if  mort- 
gagee was  innocent  of  such  intention,  it  would  not  affect  him:  80  Ga.  250. 

Sale  by  married  woman  to  her  husband,  made  to  delay  creditors,  void: 
75  Ga.  312. 

Deed  to  secure  debt,  though  absolute,  taken  with  notice  of  grantor's  intent 
to  delay  or  defraud  creditors,  void  :  84  Ga.  91. 

Affidavit  showing  purpose  of  conveyance  to  hinder  and  delay  creditors,  at- 
tachment properly  issued :  86  Ga.  188. 

Where  creditor  attacked  conveyance  to  son-in-law  for  fraud,  heavy  liabili- 
ties outstanding  against  grantor  at  time,  material:  94  Ga.  625. 

K8'85580'  §8530-  (2632.)  Protection  of  bona  fide  purchasers.  Every  volun- 
tary deed  or  conveyance  made  by  any  person,  shall  be  void  as 
against  subsequent  bona  fide  purchaser  for  value,  without  notice  of 
such  voluntary  conveyance. 

See  notes  to  section  2695. 

A  conflict  between  equities  of  bona  fide  purchaser  and  a  volunteer  can  only 
arise  when  both  parties  claim  under  grantor :  9  Ga.  23  ;  27/96 ;  29/356-361.  Title 
of  bona  fide  purchaser  without  notice  of  prior  voluntary  conveyance  is  good: 
10  Ga.  351.  When  a  voluntary  conveyance  void  against  subsequent  bona  fide 
purchaser:  17  Ga.  217;  12/125.  Also  as  to  creditors:  7  Ga.  246;  3/452.  Pur- 
chaser without  actual  notice  of  prior  voluntary  conveyance  will  be  protected: 
14  Ga.  145.  Record  being  equivalent  to  evidence  of  actual  notice  to  subse- 
quent purchaser:     29  Ga.  405.     Innocent  and  bona  fide  purchaser  not  affected 
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by  the  fraud  of  the  seller:  55  Ga.  497.  When  a  vague  rumor  or  report  that  is 
brought  to  knowledge  of  purchaser  for  value  before  purchase  does  not  affect 
him:  31  Ga.  641.  Where  burden  of  proof  on  those  claiming  under  a  settlement 
to  show  that  it  is  not  fraudulent :  22  Ga.  594  ;  32/195.  One  in  debt  may  make  a 
valid  voluntary  conveyance,  if  retains  enough  to  pay  debts :  25  Ga.  684.  Fraud 
in  purchase  of  goods :  45  Ga.  214-220.  Title  of  bona  fide  purchaser  of  property 
obtained  by  duress,  without  notice,  will  be  protected  :  58  Ga.  276.  Section  cited, 
where  bona  fide  holder  of  negotiable  bonds  protected  :  57  Ga.  274,  275.  Goods 
obtained  by  fraud  from  claimant,  no  title  passed,  so  vendor  could  claim  them 
against  attachment :  54  Ga.  533.  Where  second  purchaser  protected  although 
first  obtained  no  title,  being  cognizant  of  the  facts  of  wrongful  sale:  60  Ga. 
30.     Section  referred  to,  as  to  fraud  affecting  the  sale  of  guano :  64  Ga.  571-574. 

§8531.  Fraudulent  purchase  by  insolvent.     Where  one  who  is  ittsbl-  2L<k>5 'stli 
vent  purchases  goods,  and,  not  intending  to  pay  therefor,  conceals 
his  insolvency  and  intention  not  to  pay,  the  vendor  may  disaffirm 
the  contract  and  recover  the  goods,  if  no  innocent  third  person  has 
acquired  an  interest  in  them. 

May  so  rescind,  etc.,  before  purchase-money  due  :  88  Ga.  79. 
Rescission  for  fraud  and  reclamation  of  goods  sold  :  90  Ga.  103. 

§3532.   (2633.)  Duress  or  fraud  voids  sale.      Fraud  or  duress,   by^3536- 
which  the  consent  of  a  party  has  been  obtained  to  a  contract  of  sale, 
voids  the  sale. 

Cited  and  construed  :  70  Ga.  508. 

Cited,  on  avoidance  of  judicial  sale:  72  Ga.  301. 

Party  defrauded  may  elect  to  sue  in  trover,  or  for  breach  of  warranty : 
65  Ga.  698. 

If  purchaser  has  equal  opportunities  with  vendor  for  discovering  contents 
of  lot  sold,  not  entitled  to  relief:  69  Ga.  507. 

§3533.  (2634.)  What  is  fraud.  Fraud  may  exist  from  misrepre- ^g8-43g9- 
sentation  by  either  party,  made  with  design  to  deceive,  or  which  402t1- 
does  actually  deceive  the  other  party;  and  in  the  latter  case  such 
misrepresentation  voids  the  sale,  though  the  party  making  it  was 
not  aware  that  his  statement  was  false.  Such  misrepresentation 
may  be  perpetrated  by  acts  as  well  as  words,  and  by  any  artifices 
designed  to  mislead.  A  misrepresentation,  not  acted  on,  is  not 
ground  for  annulling  a  contract. 

Fraud  cannot  be  presumed  at  law,  but  may  be  proven  by  circumstances: 
8  Ga.  558.  Deceit  and  false  representation  in  sale  of  plantation  :  2  Ga.  66.  In- 
nocent mistaken  representation  of  material  fact,  confided  in  by  other  party, 
ground  to  rescind:  6  Ga.  458;  45/13-16;  14/384.  Courts  of  equity  will  act  on 
circumstances  as  presumption  of  fraud:  31  Ga.  161.  Fraudulent  representa- 
tions not  heard  do  not  affect,  but  donor  relieved,  when:  17  Ga.  515.  Misrep- 
resentation not  acted  on,  no  ground  for  suit  in  equity:  20  Ga.  517.  Where 
representation  as  to  crediting  a  person,  not  stating  amount,  will  not  give  right 
of  action:  28  Ga.  392.  Rightful  refusal  to  charge  on  fraud:  35  Ga.  31.  As  to 
contract  of  sale  being  void  from  misrepresentation :  45  Ga.  214.  Tendering 
back  article  bought  under  false  representation  and  suing  for  price  of  goods : 
45  Ga.  222.  Fraud  by  brother-in-law  to  widowed  sister-in-law,  in  sale  of  prop- 
erty, set  aside  at  her  option:  45  Ga.  586.     Fraud  by  corporation  through  its 
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agent :  54  Ga.  635.  Bill  in  behalf  of  county  against  former  sheriff,  charging  him 
with  fraudulent  acts :  54  Ga.  164.  To  recover  purchase-money  on  sale  where 
no  warranty,  must  show  fraud  :  55  Ga.  289.  Partnership  interest,  unless  fraud 
in  seller,  no  rescission  of  sale  of :  55  Ga.  485.  What  is  known  of  defects  in  trade 
need  not  be  communicated  ;  suit  may  be  brought  for  deceit,  waiving  the  con- 
tract: 57  Ga.  443,  444.  Where  goods  should  be  paid  for  according  to  samples, 
seller  not  warranting  his  prices :  55  Ga.  116-118.  Where  if  any  fraud  was  prac- 
ticed it  was  waived  and  acquiesced  in  :  59  Ga.  113.  Representations  after  the 
sale  not  affecting  the  purchase :  61  Ga.  478-480. 

Subscription  to  stock  induced  by  fraud  not  recovered  here,  as  against  cor- 
poration debts  contracted  after  subscription  :  65  Ga.  649. 

Sale  of  railroad-stock  avoided  by  purchasers  on  ground  that  it  was  bought 
under  misrepresentations  that  railroad  free  from  incumbrances,  etc. :  67  Ga. 
676,692,693. 

Misrepresentation,  to  void  sale,  must  have  been  known  and  acted  on  ;  must 
have  been  made  prior  to  or  at  the  time  of  sale :  70  Ga.  501 . 

That  misrepresentation  was  acted  on,  not  sufficiently  alleged,  ground  for 
demurrer,  not  to  arrest  judgment:  72  Ga.  331,  332. 

Fraudulent  representations  here  as  to  quantity  of  land  and  condition  of 
property,  authorized  rescission,  and  recovery  of  money  paid:  75  Ga.  684. 

Fraudulent  representations  of  plaintiff  no  defense  to  contract,  unless  defend- 
ant misled  thereby :  76  Ga.  219. 

Fraudulent  representations,  etc.,  in  parol  contract  of  sale,  and  defendant's 
offer  to  rescind  on  discovering  fraud  ;  good  defense  to  purchase-money  notes: 
93  Ga.  765. 

Plea  setting  up  fraud  should  state  facts,  not  conclusions:  68  Ga.  638. 

As  to  what  fraudulent  representations  will  avoid  sale  at  instance  of  vendor. 
Evidence  of  fraudulent  transactions  between  vendee  and  others  than  plaintiff, 
not  admissible,  when.  Vendor  may  elect  to  sue  for  goods  or  purchase  price  ; 
bona  fide  transferee,  taking  before  such  election,  protected.  Suing  in  trover 
for  goods  is  election  not  to  claim  under  vendee's  assignment  for  creditors : 
70  Ga.  501. 

Election  to  rescind,  not  waived  by  improper  execution  of  contract,  under 
mistake  of  law :  85  Ga.  27. 

Directors  of  a  corporation  issuing  spurious  stock  and  borrowing  on  it  as 
genuine,  liable:  71  Ga.  726. 

Moral  fraud  not  necessary  to  avoid  sale,  and  this  section  applied  to  a 
sheriff's  sale :  72  Ga.  297. 

Institution  of  inquiry,  by  one  claiming  to  have  been  defrauded  in  buying 
railroad,  to  learn  its  status,  admissible.  If  agent  to  inquire  deceived  his  prin- 
cipal, seller  conniving  cannot  enforce  bargain  :  74  Ga.  296. 

One  owned  all  of  bank's  stock  which  owed  no  debts,  and  transferred  said  stock 
to  others  to  invest  them  with  charter,  the  bank  reassigning  to  him  all  the 
assets  ;  held  no  fraud  on  subsequent  creditors  here  :  77  Ga.  627,  634. 

As  between  original  parties,  stipulation  in  purchase-money  note  which  payee 
omitted  when  reading  note  over  to  maker  before  he  signed,  not  binding:  78 
Ga.  739. 

Artifice  and  fraud  practiced,  no  examination  of  land,  and  reliance  on  repre- 
sentation, rescission  proper:  84  Ga.  497. 

Agent  exceeded  authority,  in  delivering  up  goods  claimed  by  creditor  to  have 
been  obtained  under  false  representations :  85  Ga.  27. 

To  prevent  title  passing,  there  must  be  actual  fraud,  not  merely  construct- 
ive, or  breach  of  warranty  :  93  Ga.  763. 
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§3534.    (2635.)    Concealment,  when  fraud.      Concealment  of  mate-  ^8i4935556' 
rial  facts  may  in  itself  amount  to  a  fraud — 

1.  When  direct  inquiry  is  made,  and  the  truth  evaded. 

Where  this  section  rightfully  charged :  60  Ga.  486. 

Concealment  of  fact  by  party  interrogated,  suggests  fraud:  77  Ga.  781. 
Wife  lending  money  to  husband  to  use  in  business,  failing  to  disclose  fact  to 
those  crediting  him,  not  fraud,  no  inquiry  being  made  of  her:  93  Ga.  535. 

2.  When,  from  any  reason,  one  party  has  a  right  to  expect  full^4027- 
communication  of  the  facts  from  the  other. 

Stated:  16  Ga.  432;  76/447.     Section  cited:  65  Ga.  680-685. 

3.  Where  one  party  knows  that  the  other  is  laboring  under  a  de- 
lusion with  respect  to  the  property  sold  or  the  condition  of  the  other 
party,  and  yet  keeps  silence. 

Where  party  could  not  deny  service:  52  Ga.  450.  Where  there  was  no  mis- 
leading :  35  Ga.  38. 

Knowingly  allowing  widow  to  sacrifice  dower,  under  misconception  of  facts, 
fraud :  65  Ga.  680. 

Wife  knowing  that  husband  was  buying  goods  in  her  name  and  that  ven- 
dors thereof  believed  him  her  authorized  agent,  bound :  78  Ga.  150. 

4.  Where  the  concealment  is  of  intrinsic  qualities  of  the  article  $3555. 
which  the  other  party,  by  the  exercise  of  ordinary  prudence  and 
caution,  could  not  discover. 

Concealment  of  material  defect :  5  Ga.  551 ;  16/432.  When  courts  will 
leave  parties  cognizant  of  illegal  contract  participated  in  where  they  found 
them:  16  Ga.  416.  Concealment  in  transfer  of  notes:  6  Ga.  230.  With  equal 
opportunities  for  knowing  the  truth,  party  interested  takes  consequences  of 
failing  to  inform  himself :  55  Ga.  485. 

Plea  of  misrepresentations  as  to  external  qualities  of  land,  demurrable: 
75  Ga.  565. 

General  Note  to  Section  3534. — Proof  of  agent's  fraud  admissible  to  estop 
principal :  75  Ga.  98. 

Fraud  arising  from  concealment  vitiates  mortgage  as  to  creditors  here, 
though  mortgage  recorded  :  75  Ga.  533. 

Where  nothing  said  when  machinery  bought,  about  kind  of  horses  nec- 
essary to  operate  it,  charge  on  fraudulent  concealment  not  justified  by  its 
proving  too  heavy  for  ordinary  farm  horses  :  94  Ga.  482. 

No  damages  when  one  defendant  sold  land  mortgaged,  and  other  was 
secretary  of  mortgagee,  and  neither  disclosed  existence  of  mortgage:  95 
Ga.  743. 

§3535.   (2636.)  Mistake.     Mistake  of  law,  if  not  brought  about  by  $$3660,8977. 
the  other  party,  is  no  ground  for  annulling  a  contract  of  sale.     Mis- 
take of  a  material  fact  may,  in  some  cases,  justify  a  rescission  of 
the  contract;  mere  ignorance  of  a  fact  will  not. 

Money  recovered  back  where  paid  under  mistake  of  law:  7  Ga.  64. 
Where  mistake  of  law  a  defense:  31  Ga.  117.  Ignorance  of  fact  will  not:  34 
Ga.  227.  Ignorance  of  defendant  of  fact  that  coupons  void,  did  not  affect  right 
of  purchaser  to  recover  money   back :  37  Ga.  423.     Where   sale  vitiated   at 
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election  of  buyer,  although  misrepresentation  of  law  was  made  in  good  faith: 
45  Ga.  598.  Mistake  of  fact  shown  as  defense  to  note  in  settlement  between  part- 
ners :  46  Ga.  649.  Where  could  not  recover  back  freight  paid  in  excess  of  charter 
through  ignorance  of  law  or  facts :  50  Ga.  304.  When  a  mental  mistake  as  to 
amount  of  bid  will  not  excuse  for  non-compliance  with  the  bid :  54  Ga.  200. 
Mere  ignorance  of  the  law  excuses  no  one :  58  Ga.  126 ;  60/380.  Mistaken 
belief  as  to  a  franchise  being  exclusive :  56  Ga.  73.  Where  no  such  mistake  of 
law  as  would  require  agreement  to  be  set  aside :  60  Ga.  391. 

Mistake  of  law  as  a  ground  for  relief :  71  Ga.  675. 

Mere  mistake  of  law  not  induced  by  other  party  will  not  warrant  equitable 
relief:  77  Ga.  47,48. 

Mutual  mistake  pleaded,  difference  of  value  may  be  shown  :  86  Ga.  1. 

Where  vendor's  misunderstanding  as  to  price  justified  rescission  :  89  Ga.  627. 

Rule  stated,  as  to  when  equity  will  relieve  from  the  consequences  of  mistake 
of  fact  or  law :  92  Ga.  719,  720. 

$3670.  §3536.   (2637.)   Duress.     Duress  consists  in  any  illegal  imprison- 

ment, or  legal  imprisonment  used  for  an  illegal  purpose,  or  threats 
of  bodily  or  other  harm,  or  other  means  amounting  to  or  tending  to 
coerce  the  will  of  another,  and  actually  inducing  him  to  do  an  act 
contrary  to  his  free  will. 

See  notes  to  section  3670. 

It  is  no  plea  by  a  surety  that  a  bond  was  obtained  by  duress :  9  Ga.  49. 
When  instrument  obtained  when  party  in  prison,  not  void:  14  Ga.  402,  403. 
Duress  to  avoid  contract  must  consist  of  threats  of  bodily  or  other  harm :  45 
Ga.  197.  When  note  given  to  prevent  criminal  prosecution,  not  collectible: 
56  Ga.  566 ;  36/609.  Question  for  the  jury :  62  Ga.  358.  The  purchase  of  property 
bona  fide,  obtained  by  duress,  pi-otected :  58  Ga.  276.  Property  seized  by  force 
until  owner  executes  note  for  release :  22  Ga.  594.  Where  receipt  of  Confed- 
erate money  compelled  by  duress :  36  Ga.  157. 

Compromise  of  indebtedness  extorted  by  threats  to  prosecute  creditor's  son, 
not  upheld :  76  Ga.  322. 

Payment  to  compromise  tax  execution,  not  duress:  89  Ga.  154. 

When  title  deed  of  defendant  in  ejectment  was  void  because  procured  from 
plaintiff  by  duress :  79  Ga.  670. 

Mere  protest  at  time  money  is  paid,  not  show  duress :  90  Ga.  698. 

Agreement  procured  from  one  who  is  under  arrest  on  void  warrant,  by 
promise  to  discharge,  not  binding:  94  Ga.  257. 

Threat  to  levy  on  debtor's  property  is  not  duress :  94  Ga.  672. 

$$8526.2743,  §3537.  (2638.)  Possibility  cannot  be  sold.  A  bare  contingency  or 
possibility  cannot  be  the  subject  of  sale,  unless  there  exists  a  pres- 
ent right  in  the  person  selling,  to  a  future  benefit;  so  a  contract  for 
the  sale  of  goods  to  be  delivered  at  a  future  day  where  both  parties 
are  aware  that  the  seller  expects  to  purchase  himself  to  fulfill  his 
contract,  and  no  skill  and  labor  or  expense  enters  into  the  consid- 
eration, but  the  same  is  a  pure  speculation  upon  chances,  is  contrary 
to  the  policy  of  the  law,  and  can  be  enforced  by  neither  party. 

65  Ga.  210;  71/400;  75/366;  77/606. 

May  be  the  subject  of  assignment :  32  Ga.  480.  Where  executory  contract 
for  sale  of  goods  at  future  day  cannot  be  enforced:  45  Ga.  501.  Sufficient 
tinder  the  facts  to  take  it  out  of  the  illegality  of  contracts  under  this  section: 
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44  Ga.  124  ;  55/633.  That  which  has  no  potential  existence,  as  cotton  not  planted, 
is  not  subject  of  sale :  55  Ga.  586 ;  58/574.  Contract  made  for  delivery  of  cot- 
ton before  raised,  rendered  of  no  effect  by  death  of  contractor:  61  Ga.  270; 
60/559. 

If  such  contract  executed,  agent  who  advanced  money  in  transaction  by 
principal's  authority  may  recover  it  back:  68  Ga.  124. 

Agent  who  consummated  contract  for  futures  cannot  recover  commissions 
from  principal :  68  Ga.  296  ;  but  may  recover  expense  or  loss  incurred  for  prin- 
cipal :  68  Ga.  300. 

That  telegram  related  to  cotton  futures  speculation,  not  relieve  company 
from  damages  for  failure  to  properly  transmit :  68  Ga.  300. 

Money  deposited  with  agent  for  speculation  in  futures,  recovered  by  prin- 
cipal :  77  Ga.  606. 

Maxim,  "although  grant  of  future  interest  invalid,  declaration  precedent 
may  be  made  which  will  take  effect  on  intervention  of  some  new  act,"  not 
applicable  here :  77  Ga.  748. 

Rent  contract  reserving  title  to  crops  to  be  grown  until  rent  and  advances 
paid,  valid;  general  rule  that  things  not  in  esse  not  salable,  inapplicable: 
82  Ga.  336. 

§3538.   (2639.)    Title  conveyed.     The  seller  can  convey  no  greater  Sgo77, 3934, 
title  than  he  has  himself.     The  bona  fide  purchaser  of  a  negotiable 
paper  not  dishonored^  or  of  money,  or  bank-bills,  or  other  recognized 
currency,  will  be  protected  in  his  title,  though  the  seller  had  none. 
There  is  no  "market  overt"  in  Georgia. 

See  notes  to  sections  in  margin. 

Where  bona  fide  purchaser  of  negotiable  note  before  due,  takes  it  free  from 
anything  impugning  its  validity :  2  Ga.  92 ;  4/287.  Also  where  held  as  a  col- 
lateral :  22  Ga.  246 ;  57/274.  But  where  acquires  no  title  buying  note  after  due : 
8  Ga.  421.  Purchaser  with  notice  from  one  without,  protected:  25  Ga.  546; 
8/258.  When  innocent  holder  of  note  for  value  before  due,  protected :  37  Ga. 
66.  Doctrine  of  market  overt  not  generally  recognized  or  enforced  here: 
33  Ga.  Sup.  95-98  ;  8/236.  At  law  the  better  legal  title  prevails,  but  equity  will 
not  grant  relief  as  against  bona  fide  purchasers  in  favor  of  party  having  legal 
title :  7  Ga.  530.  Fraudulent  sale  of  note  rescinded  by  tendering  back  the 
note :  29  Ga.  687.  Fraudulent  putting  off  of  insolvent  note  on  innocent  pur- 
chaser enables  him  to  recover  back  the  money  with  interest :  35  Ga.  193.  A  void 
sale  by  false  statement  which  not  even  sale  in  market  overt  could  render  valid : 
52  Ga.  140.  Creditor  having  notice  of  debtor's  wife's  rights :  54  Ga.  543.  Bona 
fide  purchaser  of  railroad-stock  protected :  56  Ga.  377. 

Bona  fide  assignee  for  value  before  due  of  accepted  draft  payable  to  order, 
takes  free  from  equities  between  original  parties ;  although  assignment  on 
separate  paper,  and  assignee  sued  in  name  of  payee  for  his  use:  69  Ga.  627. 

Bona  fide  holder  cannot  be  forced  to  rescind  sale  by  which  he  got  the  note, 
though  in  possession  of  part  of  property  sold :  70  Ga.  583. 

Purchaser  of  renewal  note,  with  retention  of  title  to  personalty,  having 
notice  of  outstanding  similar  liens,  got  no  title,  as  against  prior  innocent  pur- 
chaser of  original :  75  Ga.  343. 

Flour  recovered  in  trover  from  assignee  of  debtor,  where  condition  prec- 
edent to  sale  not  complied  with :  76  Ga.  357. 

In  trover  suit,  error  to  strike  plea  that  defendant  was  innocent  purchaser 
through  fraud  of  agent  of  plaintiff:  76  Ga.  512. 
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823Ga'22i3'  §3539.  Agent  in  possession  and  with  apparent  right  to  sell.  Where 
an  owner  has  given  to  another  such  evidence  of  the  right  of  selling 
his  goods,  as,  according  to  the  custom  of  trade  or  the  common  un- 
derstanding of  the  world,  usually  accompanies  the  authority  of 
disposal,  or  has  given  the  external  indicia  of  the  right  of  disposing 
of  his  property,  a  sale  to  an  innocent  purchaser  divests  the  true 
owner's  title. 

$$2696,3530.  §3540.  (2640.)  Purchaser  without  notice,  protected.  A  title  ob- 
tained by  fraud,  though  voidable  in  the  vendee,  will  be  protected  in 
a  bona  fide  purchaser  without  notice. 

See  notes  to  section  3934. 

Purchaser  bona  fide  of  negotiable  paper  before  due,  protected,  although  seller 
had  no  title :  25  Ga.  546  ;  4/287.  Also  bona  fide  purchaser  of  land :  7  Ga.  432  ; 
3/446.  Where  purchaser  without  notice  of  insolvent  note,  protected :  35  Ga- 
193.  Stolen  or  fraudulent  bank-notes  good  in  hands  of  bona  fide  purchaser :  18 
Ga.  67.  Bona  fide  purchaser  without  notice  protected  where  legal  title  in  one 
and  equitable  in  another :  29  Ga.  450.  Bona  fide  purchaser  not  affected  by  failure 
of  consideration  of  note  being  set  forth  on  its  face :  38  Ga.  126.  Where  bona 
fide  purchaser  of  railroad-stock  protected :  46  Ga.  34 ;  56/377.  Not  affected 
with  notice  of  prior  unrecorded  deed,  although  his  vendor  was:  27  Ga.  637. 
When  judgment  creditor  without  notice  protected  against  wife's  equity:  54 
Ga.  543.  Innocent  purchaser  not  affected  by  fraud  of  the  seller:  55  Ga.  497; 
51/172.  Bona  fide  purchaser  without  notice  protected,  although  property  ob- 
tained by  duress:  58  Ga.  276. 

Section  applied :  74  Ga.  674. 

Purchaser  not  affected  by  secret  trust,  when.  As  to  how  far  may  act  on 
vendor's  assurance  that  no  trust  money  went  into  the  property :  65  Ga.  168,  169. 

Vendor  only  having  bond  for  titles,  purchaser  should  have  inquired  into 
nature  of  titles:  67  Ga.  607,  615. 

Suit  brought  after  purchase  of  land,  not  notice  to  vendee  or  to  his  vendee 
buying  with  notice :  70  Ga.  302. 

Record  of  will  not  notice  to  mortgagee  of  mortgagor's  fraud  in  obtaining 
title :  77  Ga.  604. 

Purchaser  at  tax  sale  legally  made,  without  notice,  not  affected  by  contem- 
plated fraud  of  selling  officer:  86  Ga.  379. 

Notice  as  to  claim  of  title  may  be  constructive,  when  facts  sufficient  to  put 
on  inquiry :  86  Ga.  443-448. 

Suit  on  note  against  administrator,  pending  which  one  recovered  estate's 
lands  by  collusion  with  administrator,  not  affect  purchaser  of  said  lands  with 
notice  that  title  might  be  in  controversy :  91  Ga.  482. 

Pendency  of  suit  to  set  aside  deed  will  affect  purchaser  with  notice :  95  Ga. 
455. 

Cited,  where  one  traded  for  land,  and  took  possession  without  notice  of  prior 
parol  sale  :  70  Ga.  480. 

Until  original  vendor  elects  to  rescind  sale,  his  rights  subordinated  to 
those  of  innocent  third  person  to  whom  fraudulent  vendee  has  transferred  an 
interest  in  the  goods :  70  Ga.  502. 

Bona  fide  holder  cannot  be  forced  to  rescind  sale  by  which  he  got  note, 
though  in  possession  of  part  of  property  sold :  70  Ga.  583. 

Title  to  mule,  voidable  in  vendee,  protected  in  bona  fide  purchaser:  89  Ga. 
315. 
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One  executing  deed  cannot,  as  against  bona  fide  purchaser  for  value,  testify 
he  thought  it  was  a  mortgage :  92  Ga.  788. 

Inadequacy  of  consideration,  not  put  purchaser  for  value  here  on  notice 
that  guardian  real  purchaser  at  his  own  sale :  93  Ga.  420. 

As  to  admissibility  of  testimony  tending  to  show  that  guardian  bought  at 
his  own  sale,  although  party  whose  title  attacked  not  shown  to  have  notice: 
93  Ga.  420. 

§3541.   (2641.)    Contracts  entire  or  divisible.     The  contract  of  sale $$3638> 3643- 
may  be  entire  or  divisible.     If  entire,  a  failure  in  part  voids  the 
whole;  if  divisible,  the  voidance  is  only  in  proportion  and  to  the 
extent  of  the  failure.     The  intention  of  the  parties  determines  the 
question  of  entirety  or  divisibility. 

See  notes  to  sections  in  margin. 

As  to  partial  failure  of  consideration  :  56  Ga.  90. 

Sale  of  wife's  goods  in  payment  partly  of  her  debts  and  partly  of  her  hus- 
band's, void  in  toto,  no  particular  goods  being  intended  to  pay  her  debts: 
67  Ga.  518. 

Partial  failure  provable  under  plea  of  total  failure  of  consideration :  72 
Ga.  66. 

Contract  for  five  cars  of  oats  was  entire  ;  buyer  could  reject  shipment  of  two 
cars :  87  Ga.  334. 

Contract  severable,  specific  performance  of  part  may  be  decreed :  93  Ga.  587. 

§3542.  (2642.)  Deficiency  in  sale  of  lands.  In  a  sale  of  lands,  if  WW  3644. 
the  purchase  is  per  acre,  a  deficiency  in  the  number  of  acres  may  be 
apportioned  in  the  price.  If  the  sale  is  by  the  tract  or  entire  body, 
a  deficiency  in  the  quantity  sold  cannot  be  apportioned.  If  the 
quantity  is  specified  as  "more  or  less,"  this  qualification  will  cover 
any  deficiency  not  so  gross  as  to  justify  the  suspicion  of  willful  de- 
ception, or  mistake  amounting  to  fraud;  in  this  event  the  deficiency 
is  apportionable;  the  purchaser  may  demand  a  rescission  of  the  sale 
or  an  apportionment  of  the  price  according  to  relative  value. 

What  deficiency  the  words  "be  the  same  more  or  less"  will  cover:  20  Ga. 
588,  592.  Misrepresentations  of  vendor  as  to  the  quantity  of  bottom  land  a 
material  inducement  to  the  trade :  20  Ga.  532-536.  Unless  quantity  of,  essence 
of  contract,  and  not  description,  warranty  not  broken  :  26  Ga.  564.  Failure  of 
consideration  because  of  fraud  in  estimating  number  of  acres:  28  Ga.  276. 
When  deficiency  in  number  of  acres  no  ground  for  rescission  in  equity  when 
remedy  at  law:  44  Ga.  166.  Section  cited  and  construed:  44  Ga.  237,  242. 
Failure  of  title  to  a  definite  number  of  acres,  plea  of  failure  of  consideration : 
46  Ga.  316-318.  Where  no  apportionment  of  land  sold  in  a  body  :  50  Ga.  618  ; 
54/513. 

Whether  "more  or  less"  covered  deficiency  of  eight  or  nine  feet  in  city  lot, 
question  for  jury  ;  could  not  be  shown  by  opinions  of  witnesses :  69  Ga.  506. 

Where  "more  or  less"  was  inserted  in  deed  upon  insistence  of  grantor,  and 
suit  was  afterwards  brought  for  deceit  in  misrepresenting  amount  of  land : 
69  Ga.  78. 

Whether  deficiency  indicated  fraud,  and  purchaser  entitled  to  apportion- 
ment, for  jury — doctrine  laid  down  :  95  Ga.  235,  236. 

"More  or  less"  covers  what,  in  conveyance  of  land  sold  by  tract  and  not  by 
acre :  91  Ga.  600. 
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Where  land  sold  by  tract  as  so  many  acres  "more  or  less,"  only  what  is  con- 
tained in  tract  is  sold  and  this  may  be  shown  by  parol  evidence :  91  Ga.  601-608. 

Held  not  applicable  to  sale  of  pile  of  fertilizer,  estimated  to  contain  cer- 
tain number  of  tons,  more  or  less,  at  so  much  per  ton  :  93  Ga.  103. 

"1,000  acres  more  or  less,"  heM  to  convey  1,071.7  acres:  94  Ga.  474. 

Land  described  ten  acres  more  or  less,  three  lines  of  rectangle  given  as 
boundaries,  fourth  line  supplied  by  construction,  though  area  twenty  acres  : 
95  Ga.  153. 

Principle  of  this  section  not  affected  by  existence  of  legal  fraud :  69  Ga.  507. 

When  conveyed  by  metes  and  bounds,  the  purchaser  gets  whole  tract, 
whether  more  or  less  than  quantity  named :  71  Ga.  619. 

Parol  not  admissible  to  show  that  was  at  given  price  per  acre,  the  written 
contract  covering  entire  tract,  and  there  being  no  attempt  to  reform,  etc: 
75  Ga.  606. 

Conveyance  here  expressly  provides  for  deficiency,  and  deduction  not  al- 
lowed therefor :  76  Ga.  296. 

Purchaser  not  obliged  to  rescind,  but  could  claim  compensation  for  defi- 
ciency :  78  Ga.  616. 

Price  of  land  not  reduced,  because  of  location  of  boundary,  in  absence  of 
fraud  or  mutual  mistake  :  86  Ga.  1. 

Previous  knowledge  of  boundaries  of  land  bought,  not  debar  recovery  for 
fraudulent  misrepresentations  as  to  quantity,  when  :  91  Ga.  601. 

Measure  of  damages,  where  one  sells  lands  fraudulently  misrepresenting 
quantity  :  91  Ga.  601 ;  see  also  79  Ga.  410. 

Sale  of  land  here  by  tract  and  not  by  acre,  deficiency  in  acreage  not  author- 
ize apportionment  of  price :  93  Ga.  274. 

$6?Ga.327i;  §3543.  Loss  must  fall  on  the  owner.  Where  property  is  sold  and 
H  Q^[  igg!  delivered,  but  title  is  not  to  pass  until  payment  in  full  of  the 
purchase-money,  and  the  property  is  lost,  damaged  or  destroyed 
without  the  vendee's  fault,  he  is  entitled  to  a  rescission  of  the  con- 
tract or  to  an  abatement  in  the  price,  unless  it  is  otherwise  agreed 
in  the  contract  of  sale. 

§3544.  (2643.)  Purchaser  losing  land,  rights  of.  If  the  purchaser 
loses  part  of  the  land  from  defect  of  title,  he  may  claim  either  a  re- 
scission of  the  entire  contract,  or  a  reduction  of  the  price  according 
to  the  relative  value  of  the  land  so  lost. 

Where  bill  for  rescission  of  contract,  for  fraud  by  vendee :  2  Ga.  442 ;  16/432. 
Rescission  might  be  demanded  by  purchaser  for  failure  of  title  to  one  of  tracts 
of  land :  23  Ga.  26.  Vendee  seeking  to  recover  purchase-money  of  land  on 
contract  to  be  rescinded,  must  pay  the  value  of  his  use  of  it:  55  Ga.  288. 

Measure  of  damages  for  breach  of  warranty :  See  notes  to  section  3804. 

^S3355o6'  §3545.  (2644.)  Delivery  of  goods  essential.  Generally,  the  delivery 
of  goods  is  essential  to  the  perfection  of  a  sale.  The  intention  of 
the  parties  to  a  contract  may  dispense  therewith;  delivery  need. not 
be  actual;  constructive  delivery  may  be  inferred  from  a  variety  of 
facts.  Until  delivery  is  made  or  dispensed  with,  the  goods  are  at 
the  risk  of  the  seller. 

Delivery  is  a  question  for  the  jury,  and  need  not  be  actual:  1  Ga.  348. 
AVhat  is  equal  to  delivery  :  31  Ga.  143-146 ;  5/175.    Tender  of  price  in  accord- 
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ance  with  contract  as  to  delivery  vests  title  in  purchaser:  39  Ga.  597.  Evi- 
dence as  tflfitece  of  delivery :  17  Ga.  554-556.  Delivery  of  chattel  vesting 
property,  altnough  afterwards  becomes  worthless :  34  Ga.  235,  236.  Where  no 
actual  delivery  or  anything  to  take  out  of  statute  of  frauds  so  as  to  admit  of 
trover:  49  Ga.  143.  Where  no  such  identification  and  separation  from  the  lot 
to  entitle  to  possession:  51  Ga.  553, 554.  Delivery  a  question  of  intention, 
although  not  separated  from  the  bulk :  55  Ga.  633,  634.  Measure  of  damages 
and  proof  against  purchaser  of  fruit-trees  for  not  receiving  and  paying,  for  on 
tender :  55  Ga.  259.  Intention  may  dispense  with  delivery  and  title  vest  on  con- 
ditional sale :  58  Ga.  57.  Delivery  as  to  a  portion  :  57  Ga.  596.  Eetention  of 
goods  not  objecting,  sale  of  portion  is  appropriation  of  all :  57  Ga.  50.  Delivery 
of  personalty  as  conditional  sale:  58  Ga.  379.  Delivery  of  cotton  "on  cash 
sale"  does  not  pass  title  until  paid  for :  58  Ga.  57.  Where  no  delivery  of  cotton 
crop  for  advances :  60  Ga.  559. 

Delivery  as  affected  by  statute  of  frauds :  See  notes  to  section  2693. 

Title  passed  by  constructive  delivery  here,  though  possession  remained  in 
vendor :  65  Ga.  743. 

Delivery  of  cotton  inferred,  warehouse  receipts  being  delivered  and  pur- 
chaser's check  taken  for  purchase  price :  66  Ga.  394. 

Charge  here  on  question  of  constructive  delivery  of  personalty  sold,  erro- 
neous :  92  Ga.  312. 

Iron  press  sent  by  vendor  to  purchaser  by  drayman  and  left  in  purchaser's 
yard  at  his  instance,  delivery  complete.  If  sold  by  the  pound  and  not  yet 
weighed,  contract  was  executory :  74  Ga.  352. 

Buyer  cannot  rescind  after  goods  delivered,  and  part  sold  by  him :  74  Ga.  498. 

Facts  here  constituted  delivery  and  acceptance  of  stock,  and  statute  of 
frauds  not  apply,  whether  certificate  received  or  not:  92  Ga.  432. 

Buyer,  after  testing  oil,  made  no  objection,  insured  it,  and  offered  to  mort- 
gage it ;  held  this  amounted  to  acceptance :  74  Ga.  498. 

Where  parties  intended  to  dispense  with  delivery  of  goods :  74  Ga.  756. 

Delivery  to  carrier,  in  pursuance  of  order  received  by  mail,  is  delivery  to 
purchaser:  87  Ga.  100;  see  also  30  Ga.  450;  64/576;  82/27,  438. 

Where  delivery  to  railroad  in  absence  of  agreement  is  not  delivery  to  con- 
signee: 20  Ga.  574;  30/637. 

Where  price  agreed  upon  per  bushel  "f.  o.  b.  cars"  at  a  given  point,  delivery 
to  carrier  was  not  delivery,  to  purchaser;  seller  drawing  draft,  bill  of  lading 
attached,  delivery  was  contemplated  only  upon  payment:  87 Ga.  333. 

Delivery  to  carrier  is  delivery  to  consignee,  but  not  to  third  party:  58 
Ga.  574. 

Measure  of  damages  for  non-delivery  of  goods  purchased :  91  Ga.  396. 

Delivery  to  express  company  of  whisky  sold,  is.  delivery  to  purchaser, 
when :  93  Ga.  44. 

Authority  to  sell  personalty  includes  authority  to  deliver  it:  67  Ga.  595. 

Where  a  note  was  traded  for  two  wagons,  one  of  which  was  carried  off,  the 
other  left  at  the  gin-house  of  former  owner,  the  sale  was  complete  :  70  Ga.  578. 

What  A.  voluntarily  commits  to  B.  for  delivery  to  C.  remains  A.'s  until 
delivered  or  promised  by  B.  to  C,  and  is  subject  to  garnishment  as  A.'s:  78 
Ga.  543. 

Sale  of  wheat  here  shipped  from  distance  and  partly  paid  for,  was  executed 
and  title  in  purchaser:  91  Ga.  333. 

One  taking  deed  to  land  and  buying  mining  machinery  thereon,  giving  his 
note ;  possession  of  tlie  realty  is  sufficient  possession  of  personalty :  92  Ga.  312. 
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Purchaser  of  wood,  lying  on  land,  having  received  portion,  title  to  whole  is 
in  him,  when  :  93  Ga.  700. 

Price  paid  for  mule  which  died  before  delivery,  recoverable  :  94  Ga.  452. 

AppS5288i55,      §3546.    (1593.)    Title  in  certain  articles  not  to  pass  until  paid  for. 

^gy1'3543'  Cotton,  corn,  rice,  crude  turpentine,  spirits  turpentine,  rosin,  pitch, 
tar,  or  other  products  sold  by  planters  and  commission  merchants 
on  cash  sale,  shall  not  be  considered  as  the  property  of  the  buyer 
until  fully  paid  for,  although  it  may  have  been  delivered  to  the 
buyer:  Provided,  that  in  cases  where  the  whole  or  any  part  of  the 
property  has  been  delivered  to  the  buyer,  the  right  of  the  seller  to 
collect  the  purchase-money  shall  not  be  affected  by  its  subsequent 
loss  or  destruction. 

Where  a  bona  fide  purchaser  of  cotton  from  a  buyer  obtained  no  title :  58  Ga. 
57-64.  This  section  construed  in  connection  with  section  1950,  and  damages 
recovered  for  breach  of  contract  as  to  cotton :  50  Ga.  651. 

Construed  :  75  Ga.  226. 

Sale  of  cotton  here  complete,  seller  getting  purchaser's  check  and  having 
amount  entered  on  bank  pass-book ;  purchasers  owning  bank  and  failing :  66 
Ga.  394. 

Under  facts  here,  title  of  cotton  did  not  pass,  purchase  price  not  having  been 
paid  before  warehouse  burned  :  67  Ga.  352. 

Cotton  sold  to  be  paid  for  next  day  was  burned  during  night  in  warehouse 
fire  ;  held,  loss  was  seller's  :  73  Ga.  510. 

Loss  by  fire,  of  personalty,  sold  with  retention  of  title,  falls  on  vendors: 
77Ga.501. 

Turpentine  and  rosin  not  covered  by  words  "or  other  products"  :  75  Ga.  225. 

Seed-cotton  levied  on  which  defendant  had  agreed  to  sell  claimant,  but 
never  delivered,  and  never  paid  for,  held  subject:  91  Ga.  178. 

Seller  may,  until  payment  made,  assert  ownership,  even  against  innocent 
purchaser  for  value  from  buyer,  although  possession  parted  with :  92  Ga.  166. 

Code,  section  2776,  etc.,  has  no  application  to  sales  of  cotton  for  cash,  etc. : 
92  Ga.  166. 

$$3526,3550.  §3547.  (2645.)  Sales  of  articles  being  manufactured.  When  the 
sale  is  of  goods  to  be  manufactured  and  delivered  at  a  future  time, 
the  question  of  risk  will  depend  upon  the  fact,  to  be  ascertained  in 
each  case,  whether  the  parties  stipulate  for  a  particular  article  in 
course  of  construction,  or  an  article  filling  the  specification  of  the 
contract.  In  the  former  case  the  title  passes  to  the  vendee  before 
delivery;  in  the  latter  it  does  not. 

Where  no  price  or  definite  quantity  of  growing  crop  for  advances,  and  planter 
dies  before  delivery,  his  title  not  divested  :  60  Ga.  559. 

On  sale  of  land,  in  absence  of  express  agreement  cash  terms  presumed,  and 
paying  price  and  delivering  deed  are  concurrent ;  offering  to  do  one  prerequi- 
site to  right  of  action  for  failure  to  do  other:  88  Ga.  327,  325. 
$$3656,3526.  §3548.  (2646.)  Consideration.  A  valuable  consideration  is  essen- 
tial to  a  sale;  it  must  either  be  definite,  or  an  agreement  made  by 
which  it  can  be  made  certain;  if  its  ascertainment  becomes  impos- 
sible, there  is  no  sale. 
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Void  sale  of  coupons  where  worthless  in  first  instance :  37  Ga.  423.  As 
to  whether  waiver  of  fraud  by  acceptance  of  consideration,  etc.:  47  Ga.  26. 
Plea  that  mortgage  without  consideration  :  58  Ga.  125. 

Principle  hereof  applied  to  agreement  to  leave  market  value  to  third  par- 
ties :  74  Ga.  759. 


§3549.   (2647.)  Inadequacy,  effect  of.     Inadequacy  of  price  is  no W®$, 4033, 
ground  for  rescission  of  a  contract  of  sale,  unless  it  is  so  gross  as 
combined  with  other  circumstances  to  amount  to  a  fraud. 

Stated:  6  Ga.  516;  19/471,  492.  Section  cited  and  construed:  47  Ga.  52. 
Purchaser  not  discovering,  until  four  years  after,  that  business  purchased 
worthless :  55  Ga.  485. 

Notes  to  sections  on  margin. 

Gross  inadequacy  is  a  strong  circumstance,  but  not  per  se  sufficient:  72  Ga. 
637. 

Applied  to  judicial  sale,  where  sheriff  aided  in  discouraging  bidders:  72 
Ga.  637. 

Sale  was  valid  though  price  small,  no  fraud  being  charged :  83  Ga.  124. 

Consideration  of  deed  being  partly  affection  and  partly  money,  etc.,  inade- 
quacy of  latter  raises  no  presumption  of  incapacity  or  fraud  :  91  Ga.  564. 

Not  put  purchaser  for  value  on  notice  here  that  guardian  was  the  real 
purchaser  at  his  own  sale  :  93  Ga.  420. 

Consideration  claimed  to  be  grossly  inadequate,  evidence  of  value  of  land  at 
trial  irrelevant  here:  95  Ga.  243. 

§3550.   (2648.)  Purchase  price,  when  due.     Unless  credit  is  specif- $^88, 3526, 
ically  agreed  on,  or  is  the  custom  of  the  trade,  the  purchase-money 
is   due  immediately,   and  the  seller  may  demand  payment  before 
delivering  the  goods. 

Transaction  "on  cash  sale"  of  cotton,  no  title  to,  in  purchaser,  until  paid  for : 
58  Ga.  57. 

In  absence  of  proof  of  contract  or  custom,  price  payable  on  delivery: 
65  Ga.  686. 

§3551.  Remedy  of  seller  on  default  of  buyer.  If  a  purchaser  refuses  ^^'(mm' 
to  take  and  pay  for  goods  bought,  the  seller  may  retain  them  and  ||  ga-  2J». 
recover  the  difference  between  the  contract  price  and  the  market  j,  yy^rL, 

price  at  the  time  and  place  for  delivery;  or,  he  may  sell  the  property,  n  /V*  / '0  5 ^ 

acting  for  this  purpose  as  agent  for  the  vendee,  and  recover  the  / 

difference  between  the  contract  price  and  the  price  on  resale;  or, 
he  may  store  or  retain  the  property  for  the  vendee  and  sue  him  for 
the  entire  price. 

§3552.  (2649.)  Stoppage  in  transitu.  If  the  goods  are  delivered  ^JJ7^'- 
before  the  price  is  paid,  the  seller  cannot  retake  because  of  failure 
to  pay;  but  until  actual  receipt  by  the  purchaser,  the  seller  may  at 
any  time  arrest  them  on  the  way  and  retain  them  until  the  price  is 
paid.  If  credit  has  been  agreed  to  be  given,  but  the  insolvency  of 
the  purchaser  is  made  known  to  the  seller,  he  may  still  exercise  the 
right  of  stoppage  in  transitu. 

See  notes  to  section  2285. 
45 
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When  right  may  be  exercised :  35  Ga.  273.  Is  superior  to  lien  of  attach- 
ment against  vendee,  levied  on  goods  sold  before  reaching  their  destination  : 
54  Ga.  533. 

Seller's  right  to  retake,  like  ordinary  consignee's  right  to  delivery,  is  subject 
to  freight  charges,  etc. :  94  Ga.  636. 

^(f^ilo8'  §3553.  (2650.)  Purchaser  without  notice  not  affected.  A  bona  fide 
assignee  of  the  bill  of  lading  of  goods  for  a  valuable  consideration, 
and  without  notice  that  the  same  were  unpaid  for,  and  the  pur- 
chaser insolvent,  will  be  protected  in  his  title  against  the  seller's 
right  of  stoppage  in  transitu. 

Who  was  not  a  bona  fide  assignee  of  a  bill  of  lading  without  notice :  52  Ga. 
135.  Where  one  not  authorized  transferred  a  duplicate  receipt  for  cotton,  con- 
veyed no  title  to  assignee:  57  Ga.  410.  When  bona  fide  purchaser  without 
notice  protected  in  his  purchase  from  a  fraudulent  vendor:  57  Ga.  172-174. 

Eight  not  abridged  by  assignment  to  carrier,  for  freight  here  :  65  Ga.  705. 

The  bill  of  lading  must  have  been  actually  assigned  ;  delivery  of  freight  bills 
to  purchaser,  and  his  payment  of  purchase-money  not  sufficient :  88  Ga.  502. 

87Ga'336'  §3554.  Bill  of lading  with  draft  attached.  When  a  bill  of  lading  is 
$2285.  attached  to  a  draft  drawn  on  a  third  person,  it  will  be  treated  as 
security  for  the  draft,  and  neither  title  to  the  goods,  nor  right  to 
the  bill  of  lading,  will  pass  to  the  drawee  until,  as  required  therein, 
he  accepts,  or  accepts  and  secures,  or  pays  the  draft  as  the  case 
may  be. 

^uf^ill84,  §3555.  (2651.)  Implied  warranty.  If  there  is  no  express  covenant 
of  warranty,  the  purchaser  must  exercise  caution  in  detecting  de- 
fects; the  seller,  however,  in  all  cases  (unless  expressly  or  from  the 
nature  of  the  transaction  excepted)  warrants — 

To  entitle  to  rescission,  must  show  a  breach  of  warranty  of  title,  or  fraud  in 
respect  to  title :  55  Ga.  289-295.  No  express  warranty  and  no  fraud,  when  can- 
not recoup  or  set  up  failure  of  consideration  :  61  Ga.  476  ;  56/73.  Where  war- 
ranty in  every  respect  in  a  trade  may  be  a  representation  as  well  as  express 
warranty:  57  Ga.  443.  Contracts,  as  to  warranty,  in  regard  to  fertilizers: 
60  Ga.  288 ;  61/67.  Where  the  law  as  to  implied  warranty  in  Code  does  not 
apply,  the  parties  having  contracted  differently:  61  Ga.  393. 

Warranty  not  implied  from  seller's  representations,  purchaser  relying  on 
his  own  judgment,  etc.;  opinion  of  seller  that  flour  would  sell  well  in  Missis- 
sippi, not  warranty,  when:  69  Ga.  783. 

Only  in  absence  of  express  warranty  is  there  any  implied  warranty:  71  Ga. 
470. 

No  implied  warranty  of  printing-press  bought  after  several  months  trial 
and  all  defects  known  :  90  Ga.  542;  85/678,  distinguished. 

See  notes  to  section  3559. 

Where  conduct  amounted  to  warranty  of  certain  worthless  notes  both  as  to 
title  and  solvency  :  94  Ga.  251. 

Offer  to  return  purchase-money  refused,  warrantor  not  discharged  there- 
by :  81  Ga.  266. 

Words  "No.  2  white  mixed  corn,  bulk,"  comprehended  both  quality  and 
variety  and  warranted  both.  Where  corn  was  "false  packed,"  inspection 
before  acceptance  was  no  waiver  of  latent  defects:  83  Ga.  692. 
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In  sale  by  sample,  buyer  was  entitled  to  inspect  oats  before  paying  draft: 
87  Ga.  333. 

1.  That  he  has  a  valid  title  and  right  to  sell.  pm- 

Where  there  was  an  implied  warranty  on  the  part  of  vendor  of  stock,  that  he 
liad  a  valid  title :  37  Ga.  531. 

'2.  That  the  article  sold  is  merchantable,  and  reasonably  suited  to 
the  use  intended. 

Implied  warranty  in  sale  of  guano  that  it  was  merchantable  and  reasonably 
suited  to  use  designed :  54  Ga.  490 ;  53/635  ;  46/464 ;  49/620 ;  52/504.  Failure  of 
consideration  can  be  pleaded  when  defect  not  apparent,  and  not  disclosed  and 
known  to  vendor:  45  Ga.  580;  60/520.  Special  guaranty  of  fertilizer:  62  Ga. 
617.  What  does  not  exclude  the  benefits  of  this  paragraph  of  this  section : 
64  Ga.  601. 

Representations  of  salableness  and  value  after  sale,  not  warranty,  unless 
upon  new  consideration ;  nor  if  representations  were  antecedent,  contract 
being  in  writing  without  warranty  :  69  Ga.  783. 

Merchant  warrants  that  what  he  sells  is  reasonably  suited  for  use  intended  ; 
not  error  to  charge  that,  if  certain  facts  are  so,  it  is  not  suited  for  the  purpose : 
70  Ga.  711. 

Adaptation  of  machine  to  uses  for  which  it  is  made  is  always  warranted : 
76  Ga.  629. 

Implied  warranty  arising  upon  fitness  for  ordinary  use,  does  not  cover 
patent  defects :  77  Ga.  701. 

Not  applicable  as  charge  in  case  involving  right  to  rescind  horse  swap  for 
fraud :  93  Ga.  762. 

3.  That  he  knows  of  no  latent  defects  undisclosed.  $3559- 

Where  no  express  warranty,  yet  it  is  implied  that  seller  knows  of  no  latent 
defects :  45  Ga.  582. 

In  transfer  of  negotiable  instruments :  See  section  3685. 

Although  no  express  warranty,  the  law  compelled  seller  to  warrant  that  he 
knew  of  no  latent  defect  undisclosed.  Representations  of  seller  of  horse  that 
defect  arose  from  mild  disease  instead  of  incurable  one,  rendered  him  liable  for 
breach  of  warranty  :  80  Ga.  151. 

Seller  not  relieved  from  implied  warranty  as  to  latent  defects  not  disclosed, 
under  facts  here :  85  Ga.  678. 

§3556.   (2652.)  Effect  of  breach.     A  breach  of  warranty,  express  or  Sgg*» 3616> 
implied,  does  not  annul  the  sale  if  executed,  but  gives  the  purchaser 
a  right  to  damages.     It  may  be  pleaded  in  abatement  of  the  pur- 
chase-money.    If  the  sale  be  executory,  it  is  a  good  reason  for  the 
purchaser  to  refuse  to  accept  possession  of  the  goods. 

Measure  of  damages  for  breach:  46  Ga.  265;  33/496;  1/59;  26/171,  704; 
30/418,561.  When  assumpsit  on  implied  warranty  not  sustained:  5  Ga.  551. 
Where  right  of  damages  for  breach  of  warranty  could  not  be  set  off :  6  Ga.  509. 
What  necessary  to  prove  in  action  on  breach  of  warranty  of  soundness :  8  Ga. 
169.  No  relief  in  equity  for  defective  title  to  purchaser  before  eviction ,  as  against 
purchase-money:  10  Ga.  127.  Assignee  of  land  when  covenant  broken  has  remedy 
against  any  and  all  prior  warrantors :  10  Ga.  311.  Proof  of  breach  of  warranty 
to  reduce  damages  in  suit  for  price  of  chattel:  21  Ga.  59.  Where  no  fraud, 
but  eviction,  amount  of  damages  for  breach  of  warranty  is  price  paid  with  in- 
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terest :  24  Ga.  533.  When  judgment  against  purchaser  is  evidence  in  suit  by  him 
against  warrantor :  25  Ga.  566.  One  recovery  for  breach  of  warranty  pleaded 
against  another  suit  for:  25  Ga.  346.  When  plaintiff  to  defense  on  note  for 
unsoundness  of  property  purchased  can  show  defendant's  sayings,  and  no  offer 
to  return  the  purchase :  26  Ga.  704.  Breach  of  warranty  as  defense  to  suit  for 
price,  and  when  warranty  not  negotiable  and  not  waived :  27  Ga.  457. 
Where  no  interest  to  purchaser  as  against  seller,  he  having  had  possession  for 
a  time :  28  Ga.  289.  Where  second  assignee  of  land  brought  suit  against 
original  vendor  for  breach  of  covenant :  4  Ga.  593.  Where  right  to  suit  on 
breach  of  warranty  did  not  pass  to  assignee  of  bill  of  sale :  1  Ga.  75.  Where 
purchaser  under  contract  of  warranty  may  bring  suit  for  deceit,  treating  con- 
tract as  nullity :  6  Ga.  584.  Where  suit  on  implied  warranty  could  not  be 
brought:  5  Ga.  551.  A  general  warranty  of  soundness  may  cover  patent 
defects :  19  Ga.  277.  Warranty  of  health  did  not  extend  to  soundness  of  mind 
but  of  body  only :  6  Ga.  205.  Unsound  property  of  any  value,  at  sale  or  after- 
wards, purchase-money  with  interest  not  proper  criterion  of  damages:  26  Ga. 
171.  Warranty  by  agent:  16 Ga.  384;  30/728;  40/465.  Where  no  breach  of 
warranty  by  emancipation :  34  Ga.  232-386.  Recovery  should  be  for  breach  of 
title  by  implied  warranty  of  railroad-stock  and  under  scaling  ordinance  of  1865: 
42  Ga.  338.  Vendee  sued  for  a  warranted  article  can  plead  breach  of  warranty 
in  reduction  of  damages :  32  Ga.  569 ;  21/68.  On  eviction  vendee  only  can  re- 
cover value  of  land  at  time  of  purchase  with  interest :  19  Ga.  477.  Because 
property  not  so  valuable  as  believed,  no  reason  to  withhold  the  price:  30  Ga. 
61.  No  particular  words  necessary  to  make  a  warranty,  but  must  be  so  in- 
tended :  36  Ga.  648.  Where  vendor  bound  to  vendee  by  his  representations  as 
to  soundness  of  a  mule:  32  Ga.  704.  Where  action  on  covenant  of  warranty 
barred  by  Act  of  1869:  53  Ga.  76.  Suit  on  breach  of  bond,  inability  to  comply 
with  covenant:  49  Ga.  268-271.  Section  cited  and  construed:  46  Ga.  265.  As 
to  what  the  measure  of  damages  where  property  is  totally  worthless  ;  also  when 
it  is  of  some  value:  23  Ga.  17.  What  must  be  shown  to  recover  for  breach  of 
warranty  of  title  to  land:  59  Ga.  124.  Defense  by  vendee  against  paying 
purchase-money,  for  failure  of  title :  59  Ga.  496  ;  61/395  ;  56/73  ;  19/452 ;  51/398  ; 
49/452.  Implied  warranty  must  be  pleaded  to  avail  as  a  defense :  61  Ga.  475. 
Fertilizers:  60  Ga.  520,  148,  383;  61/364,  392.  Vendee's  claim  for  covenant  of 
warranty  prior  to  bankruptcy  of  his  vendor,  discharged :  55  Ga.  172.  No 
implied  warranty  of  title  to  land,  and  must  show  fraud  for  rescission  :  55  Ga. 
289.  Where  one  could  not  recover  for  breach  of  warranty  existing  at  time  he 
made  his  warranty :  49  Ga.  345. 

Where  homestead  sold,  husband  warranting  against  certain  creditors,  pur- 
chaser may  hold  him  liable  for  loss,  or  set  off  against  purchase-money :  69 
Ga.  477. 

Undisclosed  judgment  against  vendor  outstanding  when  personalty  sold 
not  breach  of  warranty,  if  attorney  controlling  judgment  consented  to  sale : 
74  Ga.  353. 

Ample  evidence  here  to  sustain  action  for  breach,  nonsuit  error:  75  Ga.  300. 

Plea' of  failure  of  consideration,  not  allowed,  to  suit  on  notes  for  purchase  of 
land  :  75  Ga.  565. 

In  suit  for  purchase-money,  though  evidence  show  breach  of  warranty,  if 
fails  entirely  to  show  damage  occasioned  thereby,  no  reduction  :  84  Ga.  11. 

Purchase-money  mortgagee  seeking  foreclosure,  not  general  judgment,  no 
defense  that  title  bad,  no  part  of  purchase-money  paid:  84  Ga.  511. 

Defendant  to  suit  for  breach  of  warranty,  estopped  by  conduct  from  setting 
up  that  mortgage  foreclosed  was  not  binding :  95  Ga.  665. 
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Interest  upon  money  paid  for  land  to  which  vendor  had  no  title,  is  recov- 
erable from  what  time  :  85  Ga.  142. 

Purchase-money  sued  for,  plea  that  vendor  had  no  fee,  should  disclose  kind 
of  conveyance  bond  for  title  called  for :  85  Ga.  552. 

Mere  existence  of  outstanding  title  superior  to  vendor's,  cannot  be  pleaded 
in  abatement  of  purchase-money :  10  Ga.  127  ;  41/586  ;  43/577  ;  45/208  ;  46/278 ; 
aliter,  where  obligor  refuses  to  comply  with  his  bond  or  to  make  any  title  at 
all:  94  Ga.  171. 

If  cost  of  repairing  machine,  to  make  it  conform  to  implied  warranty,  ex- 
ceed plaintiff's  debt,  defendant  not  bound  to  make  repairs:  85  Ga.  678. 

Measure  of  damages  where  machinery  purchased  does  not  reach  the  stand- 
ard contracted  for :  81  Ga.  93. 

Defendant  may  recoup,  against  purchase  price,  expenses  incurred  in  at- 
tempting to  render  article  capable  of  doing  work  intended  :  85  Ga.  678. 

Sale  executed,  purchaser  may  accept  wheat  upon  arrival,  although  not  up 
to  sample,  and  recoup  damages  against  balance  of  purchase  price:  91  Ga.  333 ; 
see  also  46  Ga.  261. 

Measure  of  damages  for  breach  of  warranty  as  to  quantity  of  wood  sold, 
cut  down  and  lying  upon  land  :  93  Ga.  700. 

Right  to  rescind  horse  swap  does  not  exist  for  breach  of  warranty:  93 
Ga.  762. 

§3557.  Acceptance,  presumption   of  quality.      After   acceptance   of56Ga-86- 
goods  purchased,  the  presumption  is  that  they  are  of  the  quality 
ordered,  and   the   burden   is  on   the  buyer  to  prove  the  contrary. 
Partial   payment,  with  knowledge  of  the  defective  condition,  will 
not  estop  the  buyer  from  pleading  partial  failure  of  consideration. 

See  91  Ga.  333,  and  46  Ga.  261. 

The  true  law  delighteth  in  the  payment  of  just  debts  :  60  Ga.  566. 

§3558.  (2653.)  Good  faith  required.  Covenants  of  warranty  should 
be  so  construed  as  to  require  and  encourage  the  utmost  good  faith 
in  all  contracting  parties. 

§3559.   (2654.)  Latent  defects.     Any  vice  or  defect  in  the  thing  ^-jf^ 
sold  which  renders  it  either  absolutely  useless,  or  its  use  so  incon- 
venient and  imperfect  that  it  is  reasonable  to  suppose  that  the  pur- 
chaser would  not  have  contracted  had  he  knowledge  of  its  existence, 
is  such  a  latent  defect  as  good  faith  requires  the  seller  to  disclose. 

Stated  :  16  Ga.  432. 

Applied  to  sale  of  railroad-stock  under  misrepresentations  that  railroad  free 
from  incumbrances,  etc. ;  purchaser  buying  to  control  road :  67  Ga.  676,  693. 

Seller  not  relieved  from  implied  warranty  as  to  latent  defects  not  disclosed, 
under  facts  here  :  85  Ga.  678. 

Plea  of  partial  failure  of  consideration,  enlarged  by  plea  of  fraud,  in  not 
disclosing  latent  defects  in  machinery,  held  good :  92  Ga.  274. 

§3560.   (2655.)   Patent  defects.     Patent  defects  are  not  covered  by  $3613- 
a  general  express  warranty,  unless  intended  to  be  so  covered.     In 
proof  of  this  intention,  parol  evidence  is  admissible. 

Stated:  27  Ga.  275;  69/591. 
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Will  not  cover  liens  on  property  or  defects  in  title,  known  to  purchaser,  un- 
less intended  so  to  do:  69  Ga.  476. 

As  to  how  far  parol  evidence  admissible  to  show  intention  :  69  Ga.  476. 
Does  not  apply  to  defects  in  land  titles :  75  Ga.  409. 

$3526.  §3561.   (2656.)   Barter  and  exchange.     Contracts   of  barter  or  ex- 

change stand  upon  the  same  footing  with  private  sales,  so  far  as  the 
same  principles  can  be  applied  to  them. 

Section  referred  to  and  construed :  45  Ga.  223.  Where  it  was  a  case  of  bar- 
ter there  was  no  violation  of  law :  34  Ga.  405.  Exchange  of  railroad-stock  for 
Confederate  bonds,  measure  of  damages  for  breach  of  warranty  of  title  to 
stock:  42  Ga.  337,  338. 

Terms  settled,  possession  exchanged,  horse  swap  complete ;  resumption  of 
possession  without  consent,  tort.  Sale  of  original  animal,  after  such  re- 
sumption, conveyed  no  title  to  purchaser:  81  Ga.  89. 

Act26o8656'  §3562.  (1425.)  Who  may  be  vendue-master .  Any  citizen  of  Georgia 
$3527.  shall  have  the  right  to  exercise  all  the  privileges,  powers  and  func- 
tions of  a  vendue-master,  or  auctioneer,  in  any  city  or  town  in  this 
State,  by  paying  such  license  and  giving  such  bond  as  may  be  de- 
manded or  required  by  the  by-laws,  rules  or  ordinances  of  the  town 
or  city  in  which  said  person  may  wish  to  exercise  the  calling  of  a 
vendue-master  or  auctioneer. 
Act26o8656'  §8563.  (1426.)  Sale  of  property.  Any  vendue-master  who  may  sell 
or  dispose  of  any  horse  or  mule  shall  be  held  responsible  to  the  pur- 
chaser for  damages,  in  the  event  that  it  be  shown  and  proven  that 
the  horse  or  mule  so  sold  by  him  was  stolen. 

General  Note  on  Private  Sales. — (See  notes  on  Mortgages  and  Deeds  to 
Secure  Debts,  for  notes  on  powers  of  sale  in  mortgages  and  security  deeds.) 

Notes  from  Code  of  1882 : 

Acceptance, by  purchaser,  of  seller's  proposition, complete  sale:  31  Ga.  143. 
After,  of  goods,  they  are  presumed  to  be  of  the  quality  ordered:  56  Ga.  86. 
An  appropriation  of  goods,  what  amounts  to  :  57  Ga.  50. 

Administrator,  sales  to,  of  two  estates,  seller  not  bound  to  show  to  which 
estate  goods  went :  34  Ga.  429. 

Adverse  possession,  sale  of  land  made  in  face  of,  void  :  29  Ga.  121-320. 

Agent,  purchase  by,  of  land  sold  for  principal,  when  void  for  fraud  :  31  Ga. 
544.  Bound  by  conveyance  by:  32  Ga.  53.  Principal  liable  for  purchase  by, 
although  agent  may  have  made  false  statement:  48  Ga.  516. 

Alternate  proposition  to  buy,  seller  has  right  to  election  :  5  Ga.  167. 

Bartering  meal  for  whisky:  34  Ga.  405. 

Bond  for  titles,  with  purchase-money  paid,  complete  title  to  land :  35  Ga.  63. 
Assignment  of,  and  promise  of  vendee  to  pay  original  vendor:  35  Ga.  258. 
Equity  of  vendee  when  money  was  not  punctually  paid  on :  21  Ga.  403.  Ven- 
dee of  land  with  outstanding,  takes  it  subject  to  equities  of  holder  of  bond: 
24  Ga.  478.  Not  good  against  subsequent  conveyance  to  purchaser  without 
notice:  29  Ga.  485.  Party  claiming  under  one  holding  deed  of  younger  date: 
33  Ga.  231;  38/631.  Holder  of,  fails  to  make  first  payment,  and  then  rents 
from  vendor:  55  Ga.  121.     Cannot  sell  off  any  land  sold  under:  46  Ga.  316. 

Carrier,  delivery  to,  good  generally:  57  Ga.  50. 

Cash,  sale  for,  nominally,  may  be  completed  by  adopting  a  substitute  for 
cash  :  58  Ga.  56. 
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Conditional  sale,  of  cotton :  47  Ga.  539.  Of  stoves:  38  Ga.  119.  Of  pianos: 
61  Ga.  230.  Of  soda  apparatus :  59  Ga.  296.  Of  mule  :  63  Ga.  661.  When  five 
years  not  an  unreasonable  time  to  ask  reconveyance  :  32  Ga.  633.  And  mort- 
gage and  property  sold  by  attorney  :  53  Ga.  585.  And  purchaser  takes  property 
to  another  county  and  sells  it,  title  prevails  against:  23  Ga.  205.  Delivery  of 
personalty,  with  stipulation  that  title  abides  in  seller  until  price  paid:  58  Ga. 
378.     Unconditional  sale  of  property  bought  at,  is  a  conversion  :  62  Ga.  260. 

Consideration  worthless,  buyer  may  recover  back  money  paid  to  vendor: 
37  Ga.  423. 

Contract  of  sale,  when  right  of  action  allowed  for  failure  to  perform : 
5  Ga.  172. 

Crop  not  planted,  sale  of,  void:  55  Ga.  586;  61/270.  A  growing  crop,  after 
laid  by  and  before  maturity,  passes  to  purchaser  of  the  land  :  6  Ga.  453.  When 
planted,  as  to  identification  after  gathering:  61  Ga.  270. 

Creditor,  one  purchasing  large  surplus  to  exclusion  of  others,  badge  of 
fraud:  2  Ga.  1.     Sold  to  defraud,  void:  2  Ga.  1. 

Corn,  borrowed  to  be  returned  with  not  more  than  seven  per  cent.,  not 
usury :  59  Ga.  292. 

Deceit,  action  of,  for  false  and  fraudulent  representations,  as  to  land :  2  Ga. 
66.     In  sale  of  promissory  notes  :  26  Ga.  443. 

Delivery  to  agent,  delivery  to  principal :  22  Ga.  365.  When  goods  sold  and 
nothing  said  as  to  delivery,  time  of,  or  of  payment,  property  vests  in  buyer; 
usage  in  regard  to :  17  Ga.  554. 

Demand  of  goods  sold  is  prima  facie  evidence  of  purchaser's  readiness  to 
pay  :  5  Ga.  172. 

Emancipation,  no  defense  for  notes  given  for  slaves :  34  Ga.  235. 

Estoppel,  husband  is  estopped  when  he  consents  to  conveyances  of  prop- 
erty through  wife  to  which  his  marital  rights  have  attached  :  46  Ga.  241. 

Franchise,  bridge  and  ferry,  sale  of  interest  in,  grant  of,  and  as  to  extent 
and  value  of  same :  56  Ga.  73. 

Fraud,  to  attack  a  contract  for,  it  must  refer  to  the  execution  of  the  con- 
tract :  59  Ga.  113. 

Guano,  no  recovery  for,  because  it  was  not  reasonably  suited,  etc.,  and  was 
worthless  :  40  Ga.  147  ;  see  also  52  Ga.  504  ;  53/635. 

Interest,  cash  sale  of  property  bears,  although  payment  be  postponed : 
26  Ga.  465. 

Land  lottery,  sale  of  chance  in,  valid:  19  Ga.  557 ;  27/418.  Title  passes  to 
purchaser  without  stop  when  grant  issues  :  23  Ga.  383. 

Marriage  contract,  sale  of  property  held  in  trust  under,  by  divorced  wife  to 
husband  :  11  Ga.  379. 

Medical  college,  sale  of  interest  in  :  35  Ga.  31. 

Misrepresentation  of  a  material  fact,  made  innocently  by  mistake,  and  acted 
on  by  opposite  party,  is  legal  fraud  :  36  Ga.  648.  Contract  may  be  rescinded  : 
14  Ga.  384. 

Mortgage,  sale  with  obligation  to  reconvey  on  certain  conditions,  is  not: 
9  Ga.  151.  Of  personal  property  to  mortgagee  without  notice,  holds  property 
previously  sold  but  possession  retained  :  29  Ga.  743.  Or  sale  with  right  to  re- 
purchase, whether  transaction  was,  is  a  question  for  the  jury :  49  Ga.  514. 

Notice,  purchaser  without  notice  of  fraud  or  defect  in  title  of  land,  and 
purchaser  from  him  with,  protected:  3  Ga.  446;  27/637.  Same  as  to  a  prom- 
issory note  :  25  Ga.  546.  Where  the  principle  applies :  29  Ga.  450.  Purchaser 
of  a  note  without  notice  from  one  affected  with  notice  of  fraud  or  defect,  pro- 
tected :  7  Ga.  432.  Reports  do  not  amount  to,  as  to  incumbrance  to  land : 
8  Ga.  258. 
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Overcharge,  purchaser  refusing  to  take  goods  because  of:  57  Ga.  87. 

Partners,  under  agreement  of  one  to  take  firm  assets  and  hold  the  others 
harmless,  held  a  sale:  31  Ga.  289. 

Plea,  that  guano  was  useless  and  valueless,  what  it  should  contain:  54 
Ga.  441. 

Possession  by  vendor  prima  facie  evidence  of  fraud :  6  Ga.  103 ;  8/49-156 ; 
20/600.  As  to  subsequent  creditors :  25  Ga.  377.  Such  may  be  explained : 
20  Ga.  429,  600;  48/581. 

Price,  inadequacy  of,  to  impeach  contract,  must  be  so  great  as  of  itself  to 
be  evidence  of  fraud  :  19  Ga.  471^92;  6/515,  516. 

Promissory  note,  or  other  negotiable  security,  buyer  of,  after  due,  from  one 
having  no  title,  gets  none:  8  Ga.  421.  Sale  of,  and  action  of  deceit  against 
seller,  alleging  insolvency  of  maker:  26  Ga.  443.  Fraudulent  sale  of,  on  in- 
solvent person,  renders  seller  liable  to  purchaser:  35  Ga.  193. 

Purchase-money  paid  for  land,  vendee  has  legal  title  under  bond:  12  Ga.  464. 

Refusal,  on,  by  purchaser  to  take  goods  at  price  agreed  on,  he  is  liable  to 
seller  in  damages,  and  seller  may  resell:  55  Ga.  259. 

Reports  about  incumbrances  to  land  do  not  amount  to  notice :  8  Ga.  258. 

Resale,  when  purchaser  fails  to  comply  with  terms  of,  as  agreed  to :  5  Ga.  298. 

Rescission,  still  has  a  right  to  rescind  for  fraud:  58  Ga.  145.  Of  contract  of 
sale  and  purchaser's  right  to  be  reimbursed  for  freight,  etc. :  42  Ga.  283. 

Restriction,  that  property  sold  was  not  to  be  used  as  a  tavern,  held  binding: 
10  Ga.  503. 

Sample,  sold  by,  and  arbitration  and  award:  34  Ga.  560. 

Special  contract  including  sale  of  mill-irons,  etc.,  repudiated,  and  action 
brought  for  the  irons:  28  Ga.  196. 

Specific  performance  of  contract  between  partners  as  to  sale  and  convey- 
ance of  land :  29  Ga.  628. 

Statute  of  frauds,  purchase  of  cotton,  verbal,  with  no  act  showing  even  part 
performance :  49  Ga.  143.  Note  given  subsequently  in  conformity  with  verbal 
agreement  to  deliver  cotton  three  years  after  the  date,  takes  it  out  of :  55 
Ga.  634. 

Stock,  sale  of,  by  stockholders,  not  the  act  of  the  corporation :  1  Ga.  519. 

Time,  when  not  of  the  essence  of  the  contract:  1  Ga.  519;  27/438.  When  it 
is,  it  may  be  waived :  24  Ga.  478.    To  same  effect :  24  Ga.  489,  490. 

Trustee  naked,  when  becomes:  3  Ga.  5. 

Warranty,  in  bill  of  sale  does  not  pass  by  indorsement:  1  Ga.  76.  Express, 
knowingly  false,  may  be  waived  as  a  contract,  and  suit  brought  for  deceit: 
57  Ga.  443.     Sayings  by  seller,  when  are  not:  58  Ga.  116. 

Notes  from  decisions  since  Code  of  1882  :  • 

Acceptance,  buyer,  after  testing  oil,  made  no  objection,  insured  it,  and 
offered  to  mortgage  it.  Held,  this  amounted  to  acceptance:  74  Ga.  498.  Ac- 
ceptance by  purchaser  of  part  of  wood  bought,  without  objection,  cannot 
afterwards  complain  as  to  length  of  any  :  95  Ga.  653. 

Bill  of  lading,  though  transferable  by  indorsement,  is  not  full  commercial 
paper:  57  Ga.  410;  81/792.  By  giving  up  indorsed  bills  of  lading,  title  and 
control  of  goods  parted  with:  91  Ga.  335. 

Broker,  purchaser  of  goods  through,  bound  for  purchase  price,  though  broker 
agreed  to  rescind  and  aided  delivery  of  goods  to  another:  92  Ga.  105. 

Contract  of  sale,  with  right  to  rescind  if  installment  not  paid,  and  agreement 
to  pay  rent ;  dispossessory  warrant  not  lie,  probably :  75  Ga.  687.  Receipt  by 
payee  on  note,  "paid  by  sale  of  stock,"  not  contract  of  sale  by  maker  to  payee : 
92  Ga.  149,  152.    Contract  of  sale  by  agent  of  goods  if  in  stock,  complete  here, 
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although  not  in  stock,  and  damages  recoverable  for  breach  :  95  Ga.  423.  Con- 
tract for  sale  of  goods  not  complete  here :  95  Ga.  518. 

Delivery  to  express  company  of  whisky  sold,  is  delivery  to  purchaser,  when  : 
93  Ga.  44. 

Estoppel,  receiving  machinery  and  doing  best  possible  with  it,  was  no  waiver 
of  defects,  nor  bar  to  urging  them  in  reduction  of  price  ;  so  of  receiving  it  after 
time  stipulated  for  delivery :  81  Ga.  94.  Defendant  in  trover  who  bought  from 
plaintiff's  vendee  could  not  set  up  that  at  time  plaintiff  sold  title  was  in 
another  with  whom  he  (defendant)  had  no  privity:  81  Ga.  154. 

Executed,  sale  of  wheat  here,  shipped  from  distance  and  partly  paid  for,  was 
executed  and  title  in  purchaser :  91  Ga.  333. 

"More  or  less,"  purchaser  bound,  at  agreed  price  per  ton,  for  pile  of  fertili- 
zers containing  702.7  tons,  sold  for  253^  tons,  more  or  less :  93  Ga.  92. 

Purchase-money,  offer  to  return  purchase-money  refused,  warrantor  not  dis- 
charged thereby  :  81  Ga.  266. 

Purchaser  of  land  cannot  defend  suit  on  purchase-money  note  because 
plaintiff  bought  at  his  own  administrator's  sale,  when  :  65  Ga.  208.  Purchaser 
getting  no  title  against  minors,  had  certain  equities  here  for  return  of  money 
paid  to  the  benefit  of  minors:  75  Ga.  681. 

Rescission,  buyer  cannot  rescind  after  goods  delivered  and  part  sold  by 
him.  Buyer  here  contracted  for  seller's  entire  output  of  oil  during  a  season  : 
74  Ga.  498. 

Title  to  personalty  may  pass  by  sale  and  delivery ;  writing  unnecessary.  After 
title  so  passed,  subsequent  mortgage  by  vendor  amounted  to  nothing:  73  Ga. 
701.  Where  A.  as  trustee  sells  land  to  B.  and  afterwards  acquires  title  in- 
dividually, such  title  accrues  to  B. :  81  Ga.  29.  One  conveying  without,  and 
afterwards  acquiring  title,  purchaser  has  perfect  equity :  24  Ga.  150 ;  see  also 
24  Ga.  489,  490. 

Warranty  of  machinery  construed  to  mean  that  purchaser  takes  risks  of 
defects  discovered  or  discoverable  after  thirty  days :  92  Ga.  273. 


ARTICLE  2. 

OF    GIFTS. 


§3564.   (2657.)  Essentials  of  gift.     To  constitute  a  valid  gift,  there  §3526- 
must  be  the  intention  to  give  by  the  donor,  acceptance  by  the  donee, 
and  delivery  of  the  article  given,  or  some  act  accepted  by  the  law  in 
lieu  thereof. 

Delivery  essential  to  validity  of  a  gift:  30  Ga.  267.  Section  referred  to,  gift 
of  land,  burden  of  proof  on  one  asserting:  54  Ga.  623,  624.  A  gift  of  land  must 
be  by  writing  or  by  reason  of  improvements  by  donee,  otherwise  subject 
to  judgments  against  vendor:  59  Ga.  136,  137.  Stated,  and  delivery  of  non- 
negotiable  note  without  more  does  not  show  a  gift:  64  Ga.  529. 

Where  gift  of  life-insurance  to  insured's  sister  was  revocable:  74  Ga.  670. 

Where  owner  of  mill  placed  it  in  hands  of  two  sons  to  receive  and  pay  over 
income  to  his  children  and  grandchildren,  conduct  of  said  sons  together  with 
other  circumstances  showed  complete  gift.  Conduct  of  partners  showing 
that  ownership  has  been  changed  is  equivalent  to  delivery  in  donatio  inter 
vivos:  79  Ga.  12. 
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Equity  will  not  compel  gift  of  land  by  father  to  daughter,  once  contem- 
plated but  never  executed :  82  Ga.  121. 

Deeds  appearing  to  be  of  bargain  and  sale,  and  no  allegation  of  gift,  not 
error  to  refuse  to  charge  upon  latter:  84  Ga.  73. 

Husband  paying  for  land,  but  taking  title  to  himself  as  trustee  for  wife, 
since  woman's  Act,  title  in  her:  86  Ga.  773. 

Gift  probably  intended,  where  one  pays  for  lands  and  has  title  made  to  his 
brother,  trust  not  necessarily  result :  91  Ga.  423. 

Not  essential  for  daughter  claiming  under  deed  of  gift  to  show  any  actual 
possession  of  premises  or  actual  custody  of  deed  :  87  Ga.  573. 

§3565.  (2658.)  Acceptance  of  gift.  If  the  donation  be  of  substan- 
tial benefit,  the  law  presumes  the  acceptance,  unless  the  contrary  be 
shown.  A  parent,  guardian,  or  friend  may  accept  for  an  infant. 
The  officers  of  a  corporation  accept  for  it. 

Section  referred  to,  on  acceptance  of  a  gift:  62  Ga.  707. 

To  be  an  advancement,  the  gift  must  be  accepted  by  the  child:  71  Ga.  545. 

§3566.  (2659.)  Effect  of  written  deed.  When  the  law  requires  a 
conveyance  in  writing  to  the  validity  of  a  gift,  or  the  conveyance  is 
made  for  a  good  consideration,  such  conveyance,  executed  and  de- 
livered, will  dispense  with  the  necessity  of  a  delivery  of  the  article 
given.  A  gift  in  writing,  without  good  consideration  and  without 
delivery,  is  void. 

Must  be  deed  or  actual  delivery  of  the  thing  to  donee:  11  Ga.  161.  Where 
gift  not  complete  in  donee  for  want  of  delivery,  and  "not  subject  to  his  debts: 
30  Ga.  267.  Must  be  delivery  of  personal  property,  or  a  writing,  to  make  a  gift 
effectual :  24  Ga.  506. 

§3567.  (2660.)  Delivery.  Actual  manual  delivery  is  not  essential 
to  the  validity  of  a  gift.  Any  act  which  indicates  a  renunciation  of 
dominion  by  the  donor,  and  the  transfer  of  dominion  to  the  donee, 
is  a  constructive  delivery. 

Stated:  31  Ga.  71;  11/161.  Where  actual  delivery  impossible,  gift  may  be 
manifested  by  writing:  23  Ga.  261.  Where  donor  remained  in  possession 
until  death:  1  Ga.  595,  601.  Section  cited,  acts  and  declarations  as  indicating 
ownership  determining  who  is  owner:  54  Ga.  624. 

$$3138,2410.  §3568.  (2661.)  Void  conditions.  Impossible,  illegal  or  immoral 
conditions  are  void,  and  do  not  invalidate  a  perfect  gift. 

$2695.  §3569.   (2662.)   Gifts  void  against  creditors,  etc.     An  insolvent  per- 

son cannot  make  a  valid  gift  to  the  injury  of  his  existing  creditors; 
and  where  possession,  partially  or  entirely,  remains  with  the  donor, 
every  parol  gift  is  void  against  bona  fide  creditors  and  purchasers 
without  notice. 

See  notes  to  section  2695. 

When  gift  was  held  good  against  a  subsequent  purchaser,  although  without 
notice:  28  Ga.  174.  Question  of  notice  in  subsequent  purchaser  determining 
whether  he  will  be  preferred  to  one  under  gift :  31  Ga.  641.  Where  made  during 
suit,  void  as  against  judgment  recovered  with  or  without  notice:  31  Ga.  148. 
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Where  possession  by  husband  after  property  conveyed,  no  evidence  of  fraud: 
17  Ga.  217.  It  matters  not  what  the  intent  was,  and  insolvency  of  donor  is 
for  the  jury  to  determine :  56  Ga.  369.  Until  gift  complete,  title  in  donor  and 
subject  to  his  debts :  59  Ga.  137. 

Cited,  as  to  voluntary  deed  to  wife:  72  Ga.  759. 

§3570.  (2663.)  Presumption  of  gifts.  The  delivery  of  personal 
property  by  a  parent  into  the  exclusive  possession  of  a  child  living 
separate  from,  the  parent,  shall  create  a  presumption  of  a  gift  to 
the  child.  This  presumption  may  be  rebutted  by  evidence  of  an 
actual  contract  of  lending,  or  from  circumstances  from  which  such 
a  contract  may  be  inferred. 

Married  daughter:  9  Ga.  539.  Evidence  of  general  plan  of  father  to  loan 
and  not  to  give  to  his  children,  to  rebut  presumption  of  gift  from  possession  : 
27  Ga.  207.  Rebutted  by  subsequent  acknowledgment  of  child  that  he  is  hold- 
ing and  has  held  under  a  loan  :  29  Ga.  356.  Where  presumption  conclusive  as 
to  a  son-in-law  retaining  possession  until  father-in-law's  death :  32  Ga.  688 ; 
33/85.  Presumption  of  gift  by  possession  of  daughter  after  marriage :  35  Ga. 
200.  Section  cited  :  64  Ga.  532.  Where  declarations  of  father-in-law,  explan- 
atory of  possession  of  son-in-law,  not  admitted  :  33  Ga.  219. 

Gift  to  child  may  be  changed  to  an  advancement,  and  advancement  to  a 
gift,  without  a  will :  71  Ga.  545. 

Declarations  of  donor  competent  to  show  whether  it  is  an  advancement  or  a 
gift:  71  Ga.  545. 

Case  depending  on  whether  delivery  of  $1,900  to  son-in-law  was  gift  to 
daughter,  or  loan  :  82  Ga.  118. 

§3571.  (2664.)  Presumption  of  gift.  The  exclusive  possession  by 
a  child  of  lands  belonging  originally  to  the  father,  without  payment 
of  rent,  for  the  space  of  seven  years,  shall  create  conclusive  pre- 
sumption of  a  gift,  and  convey  title  to  the  child,  unless  there  is  evi- 
dence of  a  loan,  or  of  a  claim  of  dominion  by  the  father  acknowledged 
by  the  child,  or  of  a  disclaimer  of  title  on  the  part  of  the  child. 

Gift  of  realty:  42  Ga.  121.  The  exclusive  possession  must  have  continued 
for  seven  years  during  the  lifetime  of  the  father :  48  Ga.  332.  This  seven  years 
possession  does  not  refer  to  a  parol  gift  of  land  :  59  Ga.  139. 

Judgment  against  father  binds  the  land,  when  rendered  before  consumma- 
tion of  title  in  son :  70  Ga.  273. 

Gift  by  father  to  son  not  made  out  here :  71  Ga.  818. 

Abuse  from  parol  gifts  is  carefully  guarded  against  by  this  section:  71 
Ga.  855. 

Jury  to  say  whether  there  is  such  exclusive  possession,  without  disclaimer 
or  loan  or  dominion,  each  point  to  be  settled  by  weight  of  evidence  ;  specific 
performance  of  such  gift  properly  decreed  here  :  72  Ga.  173. 

Existence  of  parol  gift  from  father  to  son  must  be  shown  beyond  reasonable 
doubt :  76  Ga.  420. 

Presumption  of  gift  to  child  not  confined  to  gift  by  writing,  but  may  arise 
where  paper  title  acknowledged  to  be  in  father:  80  Ga.  551. 

Father  may  defend  against  child's  claim,  under  either  or  all  of  the  three 
conditions,  overcoming  presumption  of  gift:  84  Ga.  46. 

Where  donee  of  land  has  been  in  possession  less  than  seven  years,  and, 
though  valuable  improvements  made,  has  never  reduced  his  equity  to  legal 
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title,  levy  by  his  creditor  yields  to  claim  filed  by  donor:  87  Ga.  553  ;  see  also 
59  Ga.  136 ;  67/19 ;  79/475 ;  70/273. 

Parol  evidence  admissible  to  prove  gift,  and  all  facts  and  circumstances: 
94  Ga.  691. 

Donee  not  estopped  to  prove  gift  by  mere  declarations  adverse  to  his  title, 
not  acted  on  to  donor's  injury:  94  Ga.  186. 

Disclaimer  as  to  boundary,  tending  to  settle  true  boundary,  unlike  disclaimer 
of  title,  admissible  even  after  seven  years:  94  Ga.  186. 

Declarations  of  father  that  land  bought  with  his  child's  money,  admissible 
in  support  of  child's  claim  of  parol  gift,  as  tending  to  show  motive,  though 
not  to  graft  trust  on  title  taken  by  father  in  his  own  name :  94  Ga.  186. 

See  notes  to  sections  4037  and  4039. 

§3572.  (2666.)  Gifts  by  persons  lately  minors.  A  gift  by  any  person 
just  arriving  at  majority,  or  otherwise  peculiarly  subject  to  be  af- 
fected- by  such  influences,  to  his  parent,  guardian,  trustee,  attorney 
or  other  person  standing  in  a  similar  relationship  of  confidence, 
shall  be  scrutinized  with  great  jealousy,  and  upon  the  slightest 
evidence  of  persuasion  or  influence  toward  this  object,  shall  be 
declared  void,  at  the  instance  of  the  donor  or  his  legal  representa- 
tive, at  any  time  within  five  years  after  the  making  of  such  gift. 

See  notes  to  section  4030. 

Applies  to  gift  from  wife  to  husband  :  71  Ga.  692. 

Minor  cannot  make  legal  sale  of  land  to  guardian :  65  Ga.  323. 

Gift,  by  wife  to  husband  closely  scrutinized  ;  declared  void  at  her  instance 
upon  "the  slightest  evidence  of  persuasion  or  influence"  :  73  Ga.  275. 

Proof  that  wife's  deed  of  gift  to  husband  free  and  voluntary,  not  prerequisite 
to  its  admissibility  ;  some,  though  it  be  the  "slightest,"  evidence  being  neces- 
sary to  suggest  undue  influence :  87  Ga.  640. 

As  to  gift  by  wife  to  husband,  see  notes  to  section  2490. 

$3159.  §3573.   (2667.)    Gifts  for  illegal  purposes.     If  a  gift  be  made  for  a 

specific  purpose,  expressed,  or  secretly  understood,  and  such  pur- 
pose is  illegal,  or  from  other  cause  fails  or  cannot  be  accomplished, 
the  donee  shall  hold  as  trustee  for  the  donor  or  his  next  of  kin. 

§3574.  (2668.)  Donatio  causa  mortis.  A  gift  in  contemplation  of 
death  (donatio  causa  mortis)  must  be  made  by  a  person  during  his 
last  illness  or  in  peril  of  death,  must  be  intended  to  be  absolute 
only  in  the  event  of  death,  and  must  be  perfected  by  either  actual 
or  symbolical  delivery.  Such  a  gift,  so  evidenced,  may  be  made  of 
any  personal  property  by  parol,  and  proved  by  one  or  more  wit- 
nesses. 

Delivery  is  essential  to  a  gift  causa  mortis:  23  Ga.  261 ;  25/669. 

Inter  vivos  delivery  need  not  be  actual,  but  may  be  shown  by  conduct  of 
parties  indicating  that  ownership  has  been  changed  :  79  Ga.  12. 

General  Note. — Delivery  by  donor  to  donee  essential  to  gift:  1  Ga.  595; 
31/71  ;  24/506.  When  declarations  of  donor  and  admissions  of  third  party  ad- 
mitted as  evidence:  3  Ga.  513;  31/71;  19/167.  When  of  donor  not  as  to  pos- 
session :  33  Ga.  219.  Gift  by  will  to  separate  use  of  wife  and  children  :  16  Ga. 
528.     When  admissions  of  father  relative  to  daughter's  owning  property  did 
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not  constitute  a  gift:  24  Ga.  155,  162,  506.  What  evidence  not  admissible  as  to 
gift:  24  Ga.  518.  Admission  that  gift  had  been  canceled  :  24  Ga.  583.  Decla- 
rations of  donor  as  to  gift  of  land  :  34  Ga.  167.  Where  gift  until  a  certain  time 
no  title  passed :  9  Ga.  174.  When  the  gift  took  effect  and  was  irrevocable  :  10 
Ga.  535.  Whether  a  loan  or  a  gift  was  for  jury  to  determine :  11  Ga.  114. 
Language  in  an  instrument  of  writing  constituting  a  gift  and  not  a  testament: 
13  Ga.  516.  Deed  of  gift  not  delivered  and  burned :  25  Ga.  29,  34.  Where 
equity  will  not  reform  a  deed  of  gift :  31  Ga.  317.  Where  cannot  change  the 
gift  from  the  son  to  him  in  trust  for  his  wife  and  children :  31  Ga.  317.  What 
form  and  what  a  deed  of  gift  should  contain,  and  voluntary  executed  gift  good 
and  can  be  enforced:  32  Ga.  170.  Where  improvements  and  possession,  en- 
titled to  specific  performance :  33  Ga.  9.  Gift  of  a  portion  of  one's  salary 
enforced :  40  Ga.  217.  Gift  of  right  of  way  not  gift  of  the  ground  on  which  it 
is :  19  Ga.  89.  Willing  same  property  held  under  presumptive  gift  confirms 
it:  62  Ga.  697.  When  gift  treated  as  an  advancement:  59  Ga.  206.  When 
relationship  by  blood  not  necessary  to  support  gift  of  land :  54  Ga.  624. 

See  notes  on  specific  performance,  as  to  parol  gifts  of  land. 

Improvements  by  donee  need  not  be  proved  beyond  reasonable  doubt,  to 
show  parol  gift :  76  Ga.  420. 

Widow  may  make  good  deed  of  gift  to  bastard  son  of  her  dead  husband, 
when:  91  Ga.  564. 

Voluntary  deed  from  one  to  the  heirs  of  another  who  then  had  three  chil- 
dren, passed  title  to  said  children,  and  after-born  children  took  no  interest: 
79  Ga.  382. 


CHAPTER  5. 

OF    TITLE    BY    ESCHEAT    AND    FORFEITURE. 

§3575.  (2669.)  Escheat.  Escheat  is  where,  upon  failure  of  heirs, 
the  estate  of  an  intestate  falls  to  the  State.  In  no  other  case  does 
an  estate  escheat  in  Georgia. 

§3576.   (2670.)    When  heirs,  etc.,  are  incapable.     If  the  heirs  of  an  AQtib10253 
intestate,  or  the  devisees  of  land  of  a  testator,  be  incapable  of  hold- 
ing title  to  lands,  the  ordinary  shall  order  the  legal   representative 
of  the  estate  to  sell  the  lands  and  pay  over  the  proceeds  to  such 
devisee  or  next  of  kin. 

§3577.   (2671.)  Duty  of  ordinary,  claims.     The  escheator,   so  soon  ^'w^ko 
as  he  shall  obtain  possession  of  the  estate  as  administrator,  shall  ^^ib05^ 
make  known  to  the  ordinary  of  the  county  the  fact  that  the  same  AnJ^!;54 
has  apparently  escheated  to  the  State,  whereupon  the  said  ordinary 
shall  pass  an  order  requiring  the  said  administrator  to  advertise,  by 
publication  in  one  or  more  papers  in  this  and*  other  States,  accord- 
ing to  the  circumstances  of  each  case,  notifying  all  persons  inter- 
ested as  next  of  kin  of  such  deceased  person,  of  the  facts  and  date  of 
his  death,  the  amount  of  the  estate,  and  the  pendency  of  proceed- 
ings to  escheat  the  same,  which  publication  shall  be  continued  for 
six  months.     If  no  person  shall  appear  and  claim,  as  heir,  within 
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twelve  months  from  the  date  of  the  first  publication,  the  ordi- 
nary shall  pass  an  order  declaring  the  said  property  escheated  to 
the  State.  If  any  person  claims  the  property  alleged  to  be  escheated, 
the  claim  shall  be  interposed  and  tried  as  claims  at  administrators' 

sales. 

If  neither  heirs,  distributees  nor  creditors  the  property  escheats:  16  Ga.  32. 

Court  of  ordinary  has  original  and  exclusive  jurisdiction  over  escheats. 
Ordinary  is  not  ex  officio  escheator,  and  could  not  in  equity  escheat  estate,  no 
reason  being  alleged  why  administrator  could  not :  73  Ga.  54. 

§3578.  (2672.)  Proceeds,  how  disposed  of.  The  proceeds  of  es- 
cheated property  shall  be  paid,  in  each  county,  to  the  ordinary,  or 
other  treasurer  of  the  educational  fund  of  such  county,  to  become  a 
part  of  such  fund. 

§3579.   (2673.)    The  solicitor-general   counsel  for  escheator.      In    all 
trials  arising  in  reference  to  escheated  property  the  solicitor-general 
shall  be  ex  officio  counsel  for  escheator. 
^QoVb^i.      §3580.   (2674.)   Claim  within  six  years.     The  next  of  kin,  or  heir  of 
^Cobb?255.  sllcn  deceased  person,  may,  at  any  time  within  six  years  after  such 
order  declaring  the  estate  escheated  (or  if  laboring  under  any  disa- 
bility, within  three  years  after  the  removal  of  the  same),  bring  suit 
against  the  treasurer  of  said  educational  fund  for  the  principal  of 
the  said  sum  without  interest,  and  upon  proof  of  his  right  thereto, 
may  recover  the  same  without  costs. 
$2788.  §3581.   (2675.)   Forfeiture  for  crime  abolished.      Forfeiture   to   the 

State  for  crime,  is  abolished  in  this  State,  except  so  far  as  the  lien 
which  the  State  holds  upon  all  the  property  of  an  offender  for  the 
costs  of  the  prosecution  against  him. 

§3582.  (2677.)  Other  forfeitures.  Forfeitures  are  worked  by  vari- 
ous acts,  specified  in  different  parts  of  this  Code,  for  the  benefit  of 
persons  named  therein. 

General  Note. — Before  and  after  the  Act  of  1801,  where  land  may  revert  to 
State  by  escheat:  26  Ga.  582,  590.  Expenses  of  escheator:  28  Ga.  227.  As  to 
proof  of  land  reverting  to  the  State :  29  Ga.  589.  Trustees  under  a  will  in 
another  State  takes  title  to  the  land  according  to  the  law  here :  52  Ga.  362. 


CHAPTER  6. 

OF    TITLE    BY    PRESCRIPTION. 

W35i»i,3222.  §3583.  (2678.)  Title  by  prescription.  Title  by  prescription  is  the 
right  which  a  possessor  acquires  to  property  by  reason  of  the  con- 
tinuance of  his  possession  for  a  period  of  time  fixed  by  the  laws. 

Section  cited:  51  Ga.  141.  When  it  must  be  continuous  possession  by  ten- 
ants in  privity :  30  Ga.  971.  Where  possession  of  vendee  under  tifrle-bond  is 
not  that  of  vendor:  30  Ga.  83. 
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Possession  should  be  under  claim  of  right,  and  not  originate  in  fraud:  66 
Ga.  169. 

No  easement  by  prescription,  when  owner  of  servient  fee  has  habitually 
interrupted  use :  67  Ga.  760. 

Does  not  run  against  the  State  in  any  case :  67  Ga.  760,  761 ;  69/813. 

Court  may  decide  on  title  by  prescription  on  undisputed  facts  without 
submission  to  jury:  82  Ga.  675. 

Doctrine  of  prescription  established  by  Code :  91  Ga.  588. 

§3584.   (2679.)  Adverse  possession.      Possession  to  be  the  f ounda- ^ffifsSo!' 
tion  of  a  prescription  must  be  in  the  right  of  the  possessor,  and  not  ^fgg851"2' 
of  another;   must  not  have  originated  in   fraud;    must  be   public,  §3671- 
continuous,  exclusive,  uninterrupted,  and  peaceable,  and  be  accom- 
panied by  a  claim  of  right.     Permissive  possession  cannot  be  the 
foundation  of   a  prescription,   until   an  adverse  claim   and  actual 
notice  to  the  other  party. 

Notes  from  Code  of  1882  :  > 

Possession  for  the  statutory  time  by  himself  or  by  continuous  succession  of 
others:  49  Ga.  99,  102.  Prescriptive  right  acquired  by  vendees  of  one  ten- 
ant in  common  as  against  cotenants :  47  Ga.  674.  No  prescription  by  adverse 
possession,  knowing  of  fraud  in  the  possession  :  54  Ga.  454 ;  51/139  ;  50/629.  To 
defeat,  knowledge  of  fraud  or  participation  in,  by  one  setting  up  adverse  posses- 
sion, is  necessary:  53  Ga.  372,  373.  When  wife  must  show  adverse  possession 
to  husband,  to  claim  title  against  his  creditors:  57  Ga.  134.  Where  tenant 
abandons  possession  there  is  no  continuous  possession :  57  Ga.  156.  Pre- 
scription does  not  apply  to  assumpsit,  adverse  possession  as  by  one  tenant  in 
common  against  another :  57  Ga.  484.  Permissive  possession  no  foundation 
for  prescription  which  applies  to  the  seven  and  twenty  years:  61  Ga.  419. 
When  innocent  purchaser  cannot  tack  possession  of  fraudulent  grantor  to 
make  out  prescription  :  63  Ga.  360.  Where  mere  possession  for  twenty  years 
of  a  strip  of  land  gave  prescriptive  right :  64  Ga.  370.  Possession  with  acts 
indicating  ownership:  12  Ga.  169.  What  not  such  acts  in  reference  to  wood- 
land and  uninclosed  land  as  make  adverse  possession  :  33  Ga.  539.  Where  deed 
not  recorded  in  time,  not  such  notice  to  subsequent  purchaser  as  to  avoid  his 
prescriptive  possession :  43  Ga.  291.  Infancy  of  grantors  in  reply  to  adverse 
possession  which  in  absence  of  proof  presumed  bona  fide:  44  Ga.  645.  Bound- 
ary and  possession  regulated  by,  for  twenty  or  .thirty  years,  conclusive  on 
parties  and  those  claiming  under  them :  34  Ga.  290. 

Notes  from  decisions  since  Code  of  1882  : 

Animus  r ever tendi,  title  to  land  acquired  by  prescription,  not  lost  by  ceasing 
to  hold  actual  possession  for  twelve  months  or  more,  animus  revertendi  exist- 
ing: 87  Ga.  463. 

Bond  for  title,  one  holding  under  bond  for  titles,  selling  absolutely,  then 
repurchasing  and  selling  to  another,  adverse  possession  broken  and  no  pre- 
scriptive title :  67  Ga.  606 ;  see  also  63  Ga.  244.  No  prescription  under  bond 
for  titles  where  purchase-money  unpaid :  75  Ga.  275.  Possession  under  bond 
for  titles,  purchase-money  unpaid,  never  adverse  to  maker,  but  quasi  tenancy  : 
82  Ga.  373;  see  also  12  Ga.  457;  14/73.  Part  purchase-money  unpaid,  posses- 
sion of  holder  of  bond  for  titles,  or  one  holding  under  him,  not  adverse  to 
maker :  93  Ga.  108  ;  see  also  12  Ga.  451 ;  17/600. 

Claim  of  right,  possession  under  color  of  title  can  never  ripen  into  prescrip- 
tion where  claim  of  right  not  set  up,  but  expressly  disclaimed:  94  Ga.  349. 


3584  SEVENTH  TITLE.— CHAPTER  6.  720 

Of  title  by  prescription. 

Defined,  character  of  possession  required  for  prescription  :  70  Ga.  716. 

Fraud,  written  title  on  which  possession  is  based,  to  sustain  prescription, 
must  be  neither  forged  nor  fraudulent,  notice  being  brought  home  to  claim- 
ant: 70  Ga.  120.  The  "fraud"  in  this  section  means  actual  moral  fraud  as  dis- 
tinguished from  legal  fraud :  81  Ga.  1 ;  doubting  and  distinguishing  74  Ga.  120. 
No  actual  fraud  here,  but  rather  a  mistake  of  law :  74  Ga.  120 ;  see  also  43  Ga. 
291 ;  51/139;  54/451 ;  80/178.  See  section  3577.  "Must  not  have  originated  in 
fraud";  fraud  here  means  actual,  not  legal  fraud:  83  Ga.  325;  disapproving 
74  Ga.  120,  distinguishing  44  Ga.  573.  Heir  barred  by  laches  from  requiring 
accounting  of  administrator,  could  recover  of  him  land,  possession  of  which 
originated  in  fraud  against  the  estate :  87  Ga.  268. 

General  reputation,  absence  of  trespassing,  or  of  other  claim,  returning  for 
taxation  and  paying  taxes,  not  evidence  of  adverse  possession  of  unimproved 
property;  nor  is  "what  was  understood  and  recognized,"  nor  fact  that  wit- 
ness did  not  know  of  any  adverse  possession,  nor  declaration  of  grantee  in  deed 
that  property  was  his ;  nor  is  general  reputation  in  the  community :  90  Ga. 
34,  52. 

Guardian,  statute  of  limitations  could  not  avail  title  obtained  from  guard- 
ian where  vendees  were  privy  to  misapplication  of  proceeds :  79  Ga.  398. 

Husband  and  wife,  possession  of  wife  under  husband's  deed,  adverse  to  him : 

77  Ga.  445.  Jury  justified  here  in  inferring  husband's  possession  of  personalty 
was  wife's  possession:  91  Ga.  40.  Husband  and  wife  living  together  on  land, 
husband  presumptively  in  possession  ;  such  joint  residence  not  notice  of  wife's 
claim :  92  Ga.  787. 

Notice,  constructive  notice  will  not  defeat  prescription  ;  actual  notice  ren- 
dering* inception  of  possession  a  moral  fraud,  necessary:  73  Ga.  751.  No  pre- 
scription runs  in  favor  of  one  who  took  possession  of  land  knowing  it  did  not 
belong  to  him :  74  Ga.  694.  Prescription  does  not  run  in  favor  of  one  buying 
with  full  knowledge  that  title  is  in  third  party :  80  Ga.  178-186. 

Presumption  cited,  and  held  not  necessary  for  claimant  to  show  posses- 
sion bona  fide,  fraud  not  being  presumed  :  44  Ga.  645 ;  68/442,  443.  Actual  pos- 
session, as  defined  in  section  3585,  presumed  adverse  until  contrary  shown: 
68  Ga.  767.  No  presumption  arises  from  charter  authority  to  acquire  seventy- 
five  foot  right  of  way,  that  that  much  was  actually  acquired,  or  any  more  than 
was  by  track,  or  otherwise,  exclusively  occupied :  94  Ga.  540. 

Proof,  where  evidence  failed  to  show  continuous  adverse  possession  for 
statutory  period  :  78  Ga.  310. 

Roads,  fence  kept  across  road,  not  adversely  to  the  public,  cannot  give 
title :  70  Ga.  704. 

Squatter,  party  in  possession  as  squatter,  disclaiming  title,  afterwards 
buying  in  good  faith,  holds  adversely  under  deed:  80  Ga.  43. 

Suit,  action  abandoned  before  termination,  no  disturbance  of  possession: 

78  Ga.  1. 

Tacking,  possession  adverse  to  testator  counts  against  devisees :  70  Ga.  38. 

Tenant,  son  holding  as  tenant  of  mother,  cannot  claim  adversely  until  he 
has  surrendered  possession  to  her,  nor  can  any  one  holding  under  him :  95  Ga. 
774. 

Trustee,  where  trustee  claims  prescriptive  title  against  cestui  que  trust, 
adverse  character  of  his  holding  must  appear  to  exclusion  of  all  doubt: 
73  Ga.  670. 

Vendor  and  vendee,  possession  never  surrendered  but  remaining  with  maker 
of  deed,  is  held  under  grantee,  not  adversely  to  him:  78  Ga.  786.  No  posses- 
sion shown  in  vendor,  premises  vacant  when  he  acquired  title,  vendee's  pre- 
scriptive title  failed  :  90  Ga.  220. 
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Wife  does  not  hold  adversely  to  minor  children  coheirs :  77  Ga.  445. 

§3585.   (2680.)  Actual  possession.      Actual  possession  of  lands    is  ^If' 3076' 
evidenced    by   inclosure,    cultivation,    or   any   use   and    occupation 
thereof  which  is  so  notorious  as  to  attract  the  attention  of  every 
adverse  claimant,  and  so  exclusive  as  to  prevent  actual  occupation 
by  another. 

Corporeal  possession,  unless  under  deed,  and  then  to  boundary  of  the  deed  : 
15  Ga.  545.  Not  such  occupation  as  to  notify  true  owner  of  intention  to  claim 
fee :  20  Ga.  732 ;  33/539.  Section  cited  and  construed :  51  Ga.  141 ;  52/462. 
Where  one  tenant  in  common  attempts  to  sell  all  the  interest,  purchaser  only 
takes  vendor's  interest:  52  Ga.  637;  61/608,  613.  Section  cited  and  construed: 
62  Ga.  462;  51/141. 

Such  possession  presumed  to  be  adverse  until  contrary  shown:  68  Ga.  767. 

Title  by  prescription  here  by  reason  of  adverse  possession :  70  Ga.  38,  44. 

Possession  of  railroad  company,  under  grant  of  right  of  way,  dates  from 
commencement  of  construction :  80  Ga.  776. 

Possession  of  life-tenant  not  notice  to  purchaser  of  remainder  estate  of  de- 
fect in  his  vendor's  title,  under  facts  here:  93  Ga.  421. 

Occasionally  cutting  and  appropriating  timber  not  such  possession  of  land 
as  will  ripen  into  prescription  :  92  Ga.  591. 

Possession  by  proposed  vendee  under  oral  contract,  where  no  purchase- 
money  paid,  is  no  interruption,  relatively  to  strangers,  of  vendor's  possession  ; 
so  of  similar  purchaser  from  said  vendee  with  said  vendor's  consent:  94  Ga. 
691. 

§3586.  (2681.)  Constructive  possession.  Constructive  possession  of  ft^s,  3570. 
lands  is  where  a  person  having  paper  title  to  a  tract  of  land  is  in 
actual  possession  of  only  a  part  thereof.  In  such  a  case,  the  law 
construes  the  possession  to  extend  to  the  boundary  of  the  tract. 
Hence,  adjacent  owners  may  be  in  constructive  possession  of  the 
same  land,  being  included  in  the  boundaries  of  each  tract.  In  such 
cases,  no  prescription  can  arise  in  favor  of  either. 

Stated :  15  Ga.  545 ;  30/701.  Where  living  on  the  lot  and  there  was  a  portion 
of  it  inclosed :  24  Ga.  343.  Where  no  occupation  of  the  whole  lot  by  inclosure 
of  quarter  of  an  acre  in  one  corner:  26  Ga.  183.  Where  in  possession  of  part 
of  lot  without  a  deed,  cannot  claim  entire  lot:  30  Ga.  300.  Written  title  to 
whole,  possession  by  tenant  as  to  a  portion  :  39  Ga.  550.  Can  only  claim  so  much 
as  largest  description  in  his  deed  will  embrace:  44  Ga.  607.  Where  mere 
squatter  cannot  convey  to  purchasers  so  as  to  defeat  true  owner's  title :  44  Ga. 
573.  Construing  this  section  :  58  Ga.  594 ;  54/608,  610.  Possession  under  deed 
with  actual  possession  of  part  of  the  land  will  embrace  the  whole  tract  in 
the  deed :  57  Ga.  204 ;  62/531 ;  65/402.  But  the  deed  must  be  recorded  to  have 
this  effect :  64  Ga.  157. 

Principle  applied  :  75  Ga.  734  ;  68/767. 

Where  defendant  showed  valid  prescriptive  title  under  this  section:  65 
Ga.  402. 

No  constructive  possession  as  to  lands  omitted  by  mistake  from  deed : 
67  Ga.  248. 

Possession  actual  as  to  part  only,  law  construes  it  to  extend  to  entire  tract 
covered  by  deed :  73  Ga.  749. 
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Person  having  paper  title  to  lot  of  490  acres,  enclosing  and  cultivating  one 
and  one-half  acres,  etc.,  in  possession  of  all,  and  prescription  runs:  95  Ga.  516. 

Deed  bounding  land  by  adjacent  owner's,  no  prescription  as  against  such 
owner,  further  than  actual  possession  of  party :  92  Ga.  591. 

Though  deed  described  lots  conveyed  by  numbers,  if  grantee  took  posses- 
sion of  whole  tract  up  to  a  described  boundary,  he  acquired  prescriptive  title 
to  whole  tract:  73  Ga.  447. 

Courses,  distances  and  computed  contents  yield  to  ascertained  boundaries 
and  monuments :  70  Ga.  831.    — 

Where  deed  conveyed  separate  lots,  not  as  one  tract,  possession  of  one  lot 
did  not  by  construction  extend  over  others  adjoining:  76  Ga.  285-     N 

Two  adjoining  lots,  not  described  in  the  deed  as  one  tract,  actual  possession 
of  one  prior  to  recording,  not  constructive  possession  of  other:  90  Ga.  224. 

Where  deed  erroneously  described  separate  lots  as  one  tract,  actual  posses- 
sion of  one,  not  constructive  possession  of  others:  94  Ga.  551. 

Recorded  deed  describing  five  contiguous  lots  by  numbers,-  and  reciting 
aggregate  acreage,  the  whole,  though  called  "five  tracts  or  lots  of  land  con- 
taining 202)^  acres  each,"  was  one  tract  bounded  by  original  survey  lines; 
possession  of  part  extended  to  all :  90  Ga.  613. 

so  Ga.  224.       §3587.  Possession  extends  to  tohat  bounds.     Possession  under  a  duly 

90  Ga.  613.  s  J 

recorded  deed,  will  be  construed  to  extend  to  all  the  contiguous 
property  embraced  therein. 

See  notes  to  section  3586. 
Act56o867'        §3588.   (2682.)   Possession  for  twenty  years  gives  title.     Actual  adverse 
$§3208, 8222.  possession  of  lands  by  itself,  for  twenty  years,  shall  give  good  title 
by  prescription  against  every  one,  except  the  State,  or  persons  labor- 
ing under  the  disabilities  hereinafter  specified. 

Boundary  acquiesced  in  by  coterminous  proprietors  and  possession  regu- 
lated by  it  for  twenty  or  thirty  years,  conclusive  on  the  parties  and  those 
holding  under  them:  34  Ga.  290;  53/304,  314.  Public  passing  over  uninclosed 
strip  of  land  for  over  twenty  years  as  sidewalk,  was  no  such  dedication  by 
acceptance  of  town  as  to  give  them  right  to  ditch  it:  53  Ga.  609.  Also  see 
55  Ga.  150.  "Section  cited,  without  the  bond  for  title  twenty  years  instead  of 
seven  requisite:  63  Ga.  279.  Possession  of  a  strip  of  land  in  city  of  Savannah 
for  twenty  years  without  written  title  was  good  prescriptive  title  against 
every  one  except  the  State  and  those  not  sui  juris:  64  Ga.  370,373. 

Stated  and  applied :  68  Ga.  442. 

Prescription  does  not  run  against  the  State  in  any  case :  67  Ga.  760,  761 ; 
69/813. 

Prescriptive  title  under  this  section,  shown:  68  Ga.  260,  263. 

Prescription  by  possession  not  extend  beyond  possessio  pedis  of  prescriber: 
68  Ga.  442. 

The  prescriptive  title  accrues  only  as  to  land  so  actually  held:  73  Ga.  106. 

Title  by  twenty  years  prescription  made  law  by  original  Code  of  1863: 
92  Ga.  777. 


Aet]7«r.  §3589.  (2683.)  Possession  for  seven  years  gives  title,  when.  Adverse 
ACobb05fl'i  possession  of  lands,  under  written  evidence  of  title,  for  seven  years, 
^y^61"2, shall  give  a  like  title  by  prescription.  But  if  such  written  title  be 
p.aw.       forged  or  fraudulent,  and   notice  thereof  be  brought  home  to  the 
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claimant  before  or  at  the  time  of  the  commencement  of  his  posses- 
sion, no  prescription  can  be  based  thereon. 

Notes  from  Code  of  1882  : 
Stated  :  4  Ga.  416  ;  5/40,  261 ;  49/165  ;  7/348.  Presumption  of  grant  to  ferry 
right  where  seven  years  exclusive  possession  and  enjoyment  of  it :  7  Ga.  348 ; 
9/359.  Although  adverse  possession  defective,  true  owner  must  sue  in  seven 
years  or  is  barred  :  9  Ga.  440.  More  than  seven  years  possession  of  gold-mine 
under  deed  :  9  Ga.  497.  Prior  possession  for  more  than  seven  years  authorizes 
recovery  against  wrong-doer:  30  Ga.  652.  Injunction  against  administrator 
where  adverse  possession  for  seven  years :  30  Ga.  74.  To  perfect  statutory  pos- 
session to  property  under  color  of  title,  it  must  be  adverse  and  continuous  for 
seven  years:  32  Ga.  239.  Possession  under  bond  for  title:  32  Ga.  307-313. 
Where  no  grant  appears  to  have  been  issued :  32  Ga.  656.  Where  tenant  for 
life  before  the  Code  conveyed  entire  estate,  such  purchaser  and  those  holding 
under  him  for  seven  years,  protected:  36  Ga.  199.  No  statute  of  limitations 
as  to  suits  for  realty  since  1st  of  January,  1863:  38  Ga.  442.  Possession  under 
paper  title,  in  good  faith  and  no  knowledge  of  fraud  :  44  Ga.  277  ;  52/639  ;  59/299. 
No  statutory  right  by  possession  while  title  in  the  State :  6  Ga.  158.  Sheriff's 
deed  as  color  of  title:  16. Ga.  593.  One  in  possession  of  land  for  seven  years 
in  good  faith,  protected,  although  he  is  under  bond  for  title:  44  Ga.  276,  277; 
53/655,  657.  Section  cited :  46  Ga.  556.  Where  plaintiff  claimed  that  defend- 
ant's deed,  under  which  his  adverse  possession  commenced,  was  a  forgery: 
49  Ga.  165.  To  defeat  prescriptive  title  for  fraud,  must  show  knowledge  at 
time  of  or  before  possession  :  51  Ga.  139, 141 ;  50/631.  As  to  whether  possession 
in  good  faith,  or  fraudulent,  is  for  the  jury:  54  Ga.  451-455.  When  bona 
fide  purchaser  for  value  from  mortgagor,  with  seven  years  possession,  pro- 
tected: 57  Ga.  204.  Quitclaim  deed  as  color  of  title,  with  seven  years  posses- 
sion :  58  Ga.  386-388.  What  was  not  one  of  the  exceptions  to  stop  the  running 
of  the  statute:  56  Ga.  538,  540.  Where  trustee  incompetent  witness  to  prove 
fraud  against  color  of  title :  56  Ga.  474-476.  When  seven  years  possession  of 
land  sufficient  title  to  recover  in  ejectment:  58  Ga.  591.  Section  cited:  59  Ga. 
829  ;  57/135.  What  necessary  to  show  connected  possession  of  several :  59  Ga. 
55.  Section  referred  to  in  reference  to  fraud  :  55  Ga.  25  ;  64/326,  332.  Must  be 
knowledge  of  fraud,  to  be  a  reply  to  seven  years  adverse  possession  under  color 
of  title :  53  Ga.  371 ;  59/299.  Where  prescription  had  its  commencement  in  good 
faith:  62  Ga.  1.  When  innocent  purchaser  from  fraudulent  grantor  cannot 
tack  such  grantor's  possession  to  his :  63  Ga.  360. 

Notes  from   decisions  since  Code  of  1882 : 

Actual  possession-  under  fence  for  more  than  seven  years  under  color  of 
title :  71  Ga.  865. 

Administrator's  deed,  accompanied  by  order  to  sell,  though  letters  not  pro- 
duced, is  not  mere  color  of  title,  but  good  title :  70  Ga.  196. 

Administrator's  sale,  administrator  cannot  purchase  at  his  own  sale,  but 
heirs  must  elect  to  avoid  purchase  within  reasonable  time:  90  Ga.  550;  see 
also  8  Ga.  236  ;  12/594  ;  23/151 ;  30/780  ;  39/381,  674.  By  analogy  to  this  section, 
election  should  be  within  seven  years :  90  Ga.  550 ;  91/199 ;  94/496. 

Ambiguity  in  color  of  title  as  to  whether  testamentary  or  conveying  land  in 
presenti,  resolved  to  maintain  prescription  :  92  Ga.  233. 

Bond  for  titles,  no  prescription  under  bond  for  titles  where  purchase-money 
unpaid :  75  Ga.  275 ;  see  also  82  Ga.  373  ;  93/108  ;  12/451 ;  17/600.  Bond  for  titles 
signed  by  one  claiming  to  be  agent  of  owners,  if  bought  bona  fide,  is  color 
of  title,  though  in  fact  forged:  81  Ga.  655, 
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Charge  of  court,  proper  instructions  on  this  section,  applying  hypothetically 
to  assumed  facts,  should  be  given,  there  being  some  evidence  on  which  to  base 
such  charge :  70  Ga.  809. 

Claim  of  right,  possession  under  color  of  title  can  never  ripen  into  prescrip- 
tion where  claim  of  right  not  set  up,  but  expressly  disclaimed :  94  Ga.  349. 

Color  of  title  defined  :  66  Ga.  169.  See  general  note  hereafter,  catchwords 
"Color  of  Title."  Color  of  title  defined,  and  kind  of  possession  necessary  for 
prescription  :  70  Ga.  809.  Deed  from  one  without  title  is  only  color  of  title  : 
70  Ga.  39.  Deed  admitted  as  color  of  title,  though  not  proven,  etc. :  70  Ga. 
36,  96,  112.  Forged  deed  is  color  of  title  only  where  accompanied  with  actual 
adverse  possession  commenced  without  notice  and  in  good  faith :  81  Ga.  393. 
To  be  color  of  title,  instrument  must  purport  to  convey  to  claimant  or  those 
under  whom  he  claims:  67  Ga.  546.  Deed  must  be  shown  to  have  some  con- 
nection with  premises  in  dispute :  73  Ga.  51 ;  although  description  not  accu- 
rate, ambiguity  explained:  68  Ga.  259,  260. 

Commencement,  prescription  runs  only  from  date  of  written  color:  73  Ga. 
791. 

Description,  deed  color  of  title,  although  description  not  accurate;  the 
ambiguity  explained :  68  Ga.  259,  260.  Must  be  shown  to  have  some  connec- 
tion with  premises  in  dispute:  73  Ga.  51. 

Estate,  prescription  ripens  upon  estate  as  large  as  deed  expresses,  but  not 
larger,  and  without  reference  to  source  of  deed :  69  Ga.  745. 

Fraud,  party  attacking  prescriptive  title  as  fraudulent  must  show  fraud 
extending  to  party  setting  up  title:  68  Ga.  767.  Fraud  not  presumed  here,  in 
proceedings  for  year's  support,  merely  from  omission  of  children  by  former 
marriage :  70  Ga.  796.  Law  as  to  fraud  and  bad  faith  should  have  been  charged 
here:  7.0  Ga.  809.  Notice  of  fraud  or  forgery  brought  home  to  claimant  at  or 
before  commencement  of  his  possession,  fatal:  74  Ga.  120;  44/573;  51/139. 
Where  one  has  sufficient  information  to  lead  him  to  a  fact,  deemed  cognizant 
of  it:  74  Ga.  120.  Prescriptive  title  perfect,  and  action  barred  as  to  one  who 
knew  of  fraud  when  color  of  title  acquired  :  91  Ga.  376. 

Homestead,  not  color  of  title,  nor  relevant  to  extent  and  good  faith  of 
possession  :  88  Ga.  505. 

Judgment,  good  against  judgment  against  claimant's  vendor,  when:  67 
Ga.  528,  529. 

Minors,  seven  years  possession  under  void  sheriff's  deed  under  fi.  fa.  against 
father's  administrator,  not  give  title  against  minor  children:  75  Ga.  680,  681. 

Presumption  of  good  faith  in  favor  of  purchaser  for  value  from  defendant 
in  fi.  fa.,  and  onus  of  showing  notice  of  judgment  on  him  asserting:  67  Ga.529. 
Presumption  of  claimant's  good  faith  not  negatived  by  fact  that  he  holds 
under  quitclaim  deed  as  color  of  title  :  50  Ga.  629  ;  68/767. 

Prior  deed,  prescription  not  defeated  by  prior  recorded  deed  from  same 
feoffor:  67  Ga.  578. 

Quitclaim  deed  good  color  of  title:  50  Ga.  629;  58/386;  68/767.  Presump- 
tion of  good  faith  not  negatived  because  one  holds  under  quitclaim  deed:  50 
Ga.  629 ;  58/386 ;  68/767. 

Receipts  given  in  1858  to  free  person  of  color  in  Augusta  for  purchase  of 
land  were  not  even  color  of  title :  70  Ga.  302. 

Remainder-men,  prescription  does  not  run  against  remainder-men  until 
death  of  life-tenant:  71  Ga.  196;  67/129,  264;  66/469;  95/618;  93/683,  421; 
86/181.  After  death  of  life-tenant,  remainder-men  not  barred  from  recovering 
lands,  although  life-tenant  and  her  trustee  were:  81  Ga.  721;  91/305.  Where 
life-tenant  conveys  fee,  remainder-man  has  no  right  of  entry  until  life-tenant 
dies,  and  no  prescription  runs  against  remainder-man  until  then:  73  Ga.  221; 
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36/206;  55/527;  71/195  cited.  Life-tenant's  grantee  acquires  no  prescriptive 
title  against  remainder-men  who  sue  within  seven  years  from  life-tenant's 
death:  81. Ga.  721. 

Right  of  way,  applied  to  right  to  condemn  land  on  which  house  was  built 
after  railroad  had  appropriated  right  of  way  :  71  Ga.  591.  Strip  of  land  along 
railroad  track  in  possession  of  claimant,  undercolor  of  title,  fifteen  years,  not 
included  in  right  of  way :  76  Ga.  749. 

Sheriff's  deed,  though  unaccompanied  by  judgment  or  fi.  fa.,  good  color  of 
title:  68  Ga.  767;  9/440;  22/56.  Purchaser  at  sheriff's  sale  had  good  title 
against  claimant,  after  seven  years  adverse  possession,  although  sheriff's 
deed  obtained  by  fraudulent  promise :  91  Ga.  368. 

Squatter,  party  in  possession  as  squatter,  disclaiming  title,  afterwards  buy- 
ing in  good  faith,  holds  adversely  under  deed :  80  Ga.  43. 

Statute  of  limitations,  since  Code  there  has  been  no  statute  of  limitations 
as  to  suits  for  realty :  46  Ga.  125 ;  47/302 ;  38/439 ;  69/804.  Code  substituted 
prescription  for  limitation  of  suits  for  realty ;  the  two  tacked  together  so  as  to 
give  perfect  title :  67  Ga.  528, 529. 

Tax  title  here  offered  as  title,  not  as  color,  properly  excluded:  71  Ga.  81. 

Tax  fi.  fa.,  together  with  sheriff's  deed,  was  admissible  as  color  of  title  if 
for  no  other  reason,  though  it  was  directed  not  against  land  but  against  its 
owner:  78  Ga.  1. 

Tenant,  possession  for  more  than  seven  years  under  voluntary  deed,  with- 
out notice  that  grantor  was  plaintiff's  tenant,  good :  71  Ga.  750.  Grantor's 
tenant  continuing  to  treat  him  as  landlord,  if  grantor  was  really  acting  for 
grantee,  tenant's  possession  was  grantee's:  73  Ga.  749. 

Trustee  deed,  whether  to  trustee  or  cestui  que  trust,  good  as  color  of  title 
in  action  by  trustee  :  70  Ga.  780.  Where  trustee  allows  his  claim  to  lands  to  be 
barred  by  statute,  beneficiaries  would  be  barred  also:  80  Ga.  178.  See  notes 
to  section  3593. 

Vendor  and  vendee,  no  possession  shown  in  vendor,  premises  vacant  when  he 
acquired  title,  vendee's  prescriptive  title  failed:  90  Ga.  220.  Possession  for 
more  than  seven  years  under  voluntary  deed  without  notice  that  grantor  was 
plaintiff's  tenant,  good:  71  Ga.  750. 

Year's  support,  property  set  apart  for  year's  support,  basis  of  prescription 
against  coheirs,  though  proceedings  irregular:  70  Ga.  796.  Fraud  not  pre- 
sumed here,  in  proceedings  for  year's  support,  merely  from  omission  of 
children  by  former  marriage :  70  Ga.  796. 

§3590.  Prescriptive  right  to  easement.     An  incorporeal  right  which  11®%] fj0- 
may  be  lawfully  granted,  as  a  right  of  way  qj>  the  right  to  throw  $|^6^8, 
water  upon  the  land  of  another,  may  be  acquirjed  by  prescription. 

57  Ga.  109  ;  59/290. 


LPtl 


83591.   (2684.)  Dedication  to  public  use.     W  the  owner  of  lands,  #3153, 3583, 

.    ,  '  r  ,.  '    3068,3065, 

either  expressly  or  by  his  acts,  dedicates  the  same  to  public  use,  and  3069. 
the  same  is  so  used  for  such  a  length  of  time  that  the  public  accom- 
modation   or   private   rights   might   be   materially   affected  by  an 
interruption  of  the  enjoyment,  he  cannot  afterward  appropriate  it 
to  private  purposes. 

What  is  a  dedication  :  12  Ga.  239.  Removal  of  court-house  did  not  interfere 
with  citizen's  right  as  to  dedication  of  streets  and  squares :  17  Ga.  56.  In- 
junction against  levying  on  dedicated  lots:  18  Ga.  728.    Also  against  selling: 
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41  Ga.  376.  Use  of  road  for  thirty  years  by  public,  presumptive  of  a  grant  to 
them:  26-Ga.  665.  Only  restricted  prescriptive  right  to  road,  owner  keeping 
gate  at  each  end  :  30  Ga.  896.  Injunction  against  obstruction  in  a  street  that 
had  been  dedicated  to  city  by  proprietor:  33  Ga.  601.  There  must  be  accept- 
ance of  dedication  of  lands  to  public  use:  44  Ga.  537,  529.  Presumed  dedica- 
tion of  lands  to  streets :  45  Ga.  342.  State  by  grant  gave  right  to  run  street- 
railway  on  street  dedicated  to  city:  45  Ga.  602.  Where  there  was  no  dedi- 
cation: 53  Ga.  609;  55/150.  Voluntary  repair  of  bridge  and  embankment 
leading  to  it  does  not  constitute  a  dedication  of  it  by  county  to  town :  55  Ga. 
609,  612. 

Applied  to  dedication  of  lands  for  school  purposes,  public  is  in  position  of 
purchaser  for  value :  68  Ga.  455. 

State  having  dedicated  property  to  one  public  use,  may  dedicate  portion  of 
same  property  to  another,  not  inconsistent:  68  Ga.  540. 

Grant  to  construct  railroad  in  direct  line  from  Macon  to  Atlanta,  implied 
right  to  construct  through  Macon  cemetery,  when :  68  Ga.  546. 

As  to  railroad  company's  right  to  build  additional  tracks  along  right  of  way 
on  street  dedicated  to  public :  91  Ga.  573. 

Intention  to  dedicate  shown,  how  :  69  Ga.  542. 

Mere  use  of  city's  property  for  particular  purpose  not  dedication  for  such 
purpose  forever :  69  Ga.  542. 

Dedication  of  streets  presumed  from  selling  by  plat  containing  streets. 
Abandoned,  not  recoverable  by  original  owner.  Abandoned,  or  diverted,  title 
prima  facie  in  adjoining  lot-owners :  73  Ga.  447. 

Owner  of  land  permitting  neighbors  to  use  it  as  burial-ground,  not  estopped 
from  exclusive  use  thereof:  75  Ga.  441. 

Dedication  of  land  as  public  park  not  proved  by  understanding  of  neighbor- 
ing property-holders  at  time  they  bought,  though  one  bought  twenty-one 
years  before  trial :  90  Ga.  195. 

Cited,  in  discussing  liability  of  a  railroad  for  injuring  trespasser :  70  Ga.  241. 

Easement  in  outlet  into  public  street,  acquired  by  purchasers  at  auction 
from  one  selling  lands  according  to  plat.  Not  lost  by  mere  lapse  of  time  or 
non-user,  unless  expressly  abandoned :  95  Ga.  97. 

As  to  what  constitutes  dedication  by  city  of  public  domain,  and  when 
change  of  use  will  be  enjoined :  95  Ga.  645,  646. 

Acti847365'      §3592.    (2685.)   Prescription  for  personalty.     Adverse  possession  of 
Acts  i855-9e  Personal  property  within  this  State,  for  four  years,  shall  give  a  like 
p. 233.       title  by  prescription.     No  prescription  arises  if  the  property  be  con- 
cealed or  removed  out  of  the  State,  or  otherwise  is  not  subject  to 
reclamation. 

Stated  :  3  Ga.  262, 263 ;  5/217 ;  6/443.  Four  years  from  time  of  making  parol 
warranty :  9  Ga.  399.  Four  years  possession  as  against  a  possessory  warrant : 
22  Ga.  319.  Four  years  possession  of  chattel  in  another  State  will  not  confer 
a  title  against  judgment  lien  :  17  Ga.  491.  Section  referred  to  and  construed  : 
53  Ga.  405. 

Right  to  recover  cotton  barred  here,  and  bar  not  relieved  because  defend- 
ant, etc.,  got  possession  by  fraud  which  could  have  been  discovered  by  ordi- 
nary diligence:  67  Ga.  734,  738. 

ffiti'w  §^593.   (2686.)  Disabilities.     No  prescription    works  against    the 

Acte  1855-6  rights  of  a   minor  during  infancy,  of  a  person  imprisoned  during 

p.  238.       big  confinement,  or  of  an  insane  person  so  long  as  the  insanity  con- 
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tinues;  but  each  of  these  shall  have  a  like  number  of  years  after 
the  disability  is  removed,  to  assert  his  claim  to  realty  or  personalty 
against  the  person  prescribing. 

Insane  person  :  7  Ga.  484.  Minors  :  14  Ga.  687 ;  43/288  ;  7/517  ;  48/329.  In- 
fancy of  plaintiff's  grantor  in  reply  to  adverse  possession  by  defendant:  44 
Ga.  645.  Where  infant's  trustee  barred  by  statute,  so  is  the  infant  cestui  que 
trust:  55  Ga.  25;  8/1;  56/170;  61/54. 

Statutory  exceptions  tending  to  defeat  prescriptive  title,  strictly  construed  : 
82  Ga.  684 ;  see  also  56  Ga.  538. 

Prescription  commencing  against  feme  sole  continues  after  her  marriage : 

65  Ga.  571. 

Prescription  beginning  against  testator  runs  against  executors,  though 
residuary  legatee  under  disability:  65  Ga.  571. 

Prescription  runs  against  trustee  having  legal  title,  and  bars  minor  bene- 
ficiaries also :  8  Ga.  6  ;  10/358  ;  51/139;  55/25  ;  61/54 ;  65/571 ;  66/324 ;  73/216, 
758;  78/213;  80/178;  81/359;  92/772;  when  trustee  takes  legal  fee,  bar  extends 
to  whole  fee,  legal  and  equitable  ;  when  he  takes  less  than  fee,  bar  is  restricted 
proportionately :  81  Ga.  359. 

Deed  of   minor  should  be  disaffirmed  within  seven  years  after  majority : 

66  Ga.  188. 

Children  barred  as  to  land  here :  70  Ga.  667-673. 

One  not  guardian  taking' title  as  such  for  minor  son,  conveying  individually 
to  another,  prescription  runs  against  the  son  :  95  Ga.  778. 

Seven  years  possession  under  void  sheriff's  deed  under  fi.  fa.  against  father's 
administrator,  not  give  title  against  minor  children :  75  Ga.  680,  681. 

Where  rights  did  not  vest  in  plaintiffs,  under  will,  until  youngest  child  of 
age,  statute  did  not  run  until  then :  76  Ga.  759. 

Not  ripen  against  minor  remainder-men  until  seven  years  after  death  of  life- 
tenant  and  seven  years  after  they  come  of  age  :  93  Ga.  421. 

§3594.   (2687.)  Disabilities   slop   the  prescription.      A  prescription^3779- 
commenced    shall  cease    against  persons   under    disability  pending 
the   disability,  but  on  removal  thereof,  the  prior  possession  may 
be  tacked  or  added  to  the  subsequent  possession  to  make  out  the 
prescription. 

Trust  held  for  married  woman  before  1866,  executed  by  woman's  law  and 
prescription  ran  against  her;  her  deed  in  1868  passed  title:  78  Ga.  1. 

Lucid  intervals  of  insane  person,  aggregating  seven  years,  may  be  tacked 
together  to  bar  him:  82  Ga.  675. 

§3595.  (2688.)  Other  exceptions.  A  prescription  does  not  run  AcODb%'69. 
against  an  unrepresented  estate  until  representation,  provided  the  ^f^855"6, 
lapse  does  not  exceed  five  years;  nor  against  a  joint  title  which  can- 
not be  severally  enforced,  and  a  portion  of  the  owners  labor  under 
either  of  the  foregoing  disabilities;  nor  in  cases  of  fraud  debarring 
or  deterring  the  other  party  from  hisaction  until  the  fraud  is  dis- 
covered; nor  against  a  party  who  commences  his  action  in  time,  but 
is  nonsuited,  or  dismisses  for  one  time  and  recommences  within  six 
months. 

See*notes  to  section  3785. 
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Not  until  administration  granted:  1  Ga.  379,538;  6/310;  19/331.  Does  not 
run  against  plaintiff  the  twelve  months  he  is  inhibited  from  suing  the  repre- 
sentative of  the  State :  5  Ga.  66.  Equity  enjoining  administrator  from  recov- 
ering land  where  adverse  possession :  18  Ga.  520 ;  7/589.  How  far  fraud  a  reply 
to  the  statute  of  limitations:  8  Ga.  1;  4/308.  Joint  titles:  7  Ga.  517.  Where 
concealment  of  the  right  a  legal  fraud  preventing  the  running  of  the  statute  of 
limitations:  35  Ga.  40.  Dismissal  and  commencement  of  suits:  22  Ga.  359; 
32/448 ;  27/372.  Where  adverse  possession  commenced  in  lifetime  of  claimant : 
44  Ga.  515.     True  construction  of  this  section :  53  Ga.  372,  405  ;  63/280. 

Personalty  gotten  possession  of  by  fraud  which  could  have  been  discovered 
by  ordinary  diligence,  not  prevent  bar  of  statute:  67  Ga.  738,  739. 

Owner's  possession  relatively  to  accruing  prescription  not  interrupted  by 
appointment  of  receiver :  82  Ga.  684. 

Statutory  exceptions  tending  to  defeat  prescriptive  title,  strictly  construed: 
82  Ga.  684.     (Citing  56  Ga.  538.) 

Where  trustee  died,  incumbent  on  those  claiming  suspension  of  prescription 
to  show  successor  of  trustee  appointed  within  five  years:  92  Ga.  772. 

Does  not  run  against  remainder-men  so  long  as  they  have  not  right  of  posses- 
sion :  93  Ga.  683 ;  see  also  71  Ga.  196 ;  86/181 ;  81/721 ;  95/618 ;  67/129,  264 ;  66/469 ; 
93/421 ;  91/305. 

See  notes  to  section  3593. 

$$359*',  8S84.  §8596.  Tacking  prior  possession,  when  not  allowed.  In  making  out  a 
prescriptive  title,  an  innocent  purchaser  cannot  tack  to  his  own  the 
possession  of  a  grantor  whose  possession  originated  in  fraud  of  the 
true  owner. 

so  Ga.  He.  §3597.  Fraud  to  prevent  prescription.  Fraud  which  will  prevent 
possession  of  property  from  being  the  foundation  of  prescription 
must  be  actual  or  positive  fraud,  not  constructive  or  legal  fraud. 

See  notes  to  sections  3584  and  3589,  and  general  note  hereafter.  See  also 
81  Ga.  1 ;  83/325. 

§3598.  (2689.)  Transfer  of  prescriptive  title .  An  inchoate  prescrip- 
tive title  may  be  transferred  by  a  possessor  to  a  successor,  so  that  the 
successive  possessions  may  be  tacked  to  make  out  the  prescription. 

As  to  tacking  possession  of  others :  38  Ga.  439 ;  15/196 ;  49/99 ;  33/117 ;  44/299, 
575.  Innocent  purchaser  cannot  tack  grantor's  possession  originating  in  fraud, 
to  give  title  by  prescription :  63  Ga.  360 ;  74/121. 

One  holding  under  bond  for  titles,  then  selling  absolutely,  then  repurchas- 
ing and  selling  to  another,  adverse  possession  broken,  and  no  prescriptive 
title :  63  Ga.  244 ;  67/606. 

One  relying  on  such  title  must  show  bona  fide  possession  of  those  under 
whom  he  claims :  68  Ga.  767. 

No  possession  shown  in  vendor,  premises  vacant  when  he  acquired  title, 
vendee's  prescriptive  title  failed:  90  Ga.  220. 

General  Note  on  Prescription. 

Notes  from  Code  of  1882  : 

Act  of  1851  repeals  the  common  law  and  negatives  the  idea  of  title  by 
occupancy  alone  :  15  Ga.  545. 

Admissions  against  own  title,  party  not  concluded  by  :  13  Ga.  516.  Vendee, 
bound  by,  of  vendor,  while  in  possession:  15  Ga.  202.  See,  to  same  effect: 
17  Ga.  303. 
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Adverse  possession,  negatively  and  affirmatively  considered  and  defined: 
26  Ga.  183.  When  possession  of  negroes  by  father  was  not,  as  to  children:  26 
Ga.  371.  Erection  of  wood-rack  on  land,  not:  26  Ga.  701.  Possession  becomes, 
when  true  owner  knows  of  change :  21  Ga.  454.  Usually  a  mixed  question  of 
law  and  fact:  17  Ga.  600;  see  also  9  Ga.  447.  Tenants  leasing  and  coming  on 
land  does  not  break  continuity  of:  32  Ga.  367.  Possession  by  one  as  renter 
of  one  half  and  tenant  of  the  other  is,  of  all:  39  Ga.  550.  Seven  years  under 
second  deed  gives  title  by  prescription  as  against  first:  43  Ga.  291. 

Bona  fides  of,  presumed,  until  contrary  appears:  44  Ga.  645.  Cutting  of 
timber,  etc.,  does  not  amount  to :  20  Ga.  732 ;  30/619 ;  32/239 ;  33/539.  Must  be 
actual  possession  by  self  as  tenant,  openly  notorious,  visibly  and  continuously, 
to  protect:  30  Ga.  619;  32/307,  239,  572.  Abandoned  after  seven  years,  it 
amounts  to  nothing:  26  Ga.  582.  Of  purchaser  from  administratrix  in  indi- 
vidual capacity,  protected:  3  Ga.  256.  What  constitutes:  4  Ga.  308.  What  is 
for  the  court  and  what  is  for  the  jury  to  decide  as  to :  30  Ga.  626 ;  17/600. 
Possession  of  property  by  agreement  with  the  owner  is  not:  4  Ga.  75.  Pos- 
session of  one  entering  under  bond  for  title  is :  5  Ga.  6.  Question  for  jury : 
9  Ga.  441. 

Declarations  of  one  in  possession  and  claiming,  only  admissible  as  showing: 
44  Ga.  638.  Such  declarations  inadmissible,  when :  33  Ga.  539.  Declarations 
of  tenant  in  possession,  who  disclaims  title,  are  not:  28  Ga.  130.  Kesidence 
on  one  of  two  tracts  conveyed  in  deed  is  not  of  the  other :  28  Ga.  123.  Pos- 
session under  another  is,  as  to  all  except  the  one  under  whom  held :  29  Ga. 
651.  During  its  continuance,  is  notice  of  holder's  title  to  all  purchasers  :  29 
Ga.  121;  23  Ga.  82.     Overruled:  29  Ga.  320.     See,  infra,  "Possession." 

Assumpsit,  prescription  does  not  apply  to:  57  Ga.  484. 

Bond  for  title,  thirty  years  old,  no  proof  of  execution  required,  when;  9 
Ga.  443.  Holding  land  under,  with  name  of  true  owner,  but  bond  a  forgery, 
statute  runs:  20  Ga.  312.  Must  be  proved,  to  be  used  to  show  color  of  title: 
24  Ga.  343.  To  stranger  without  assignment,  cannot  avail  defendant  as  color 
of  title :  32  Ga.  152. 

Boundary  line  agreed  on  by  coterminous  proprietors  and  acquiesced  in  and 
possession  held  for  eighteen  or  twenty  years,  all  parties  bound  by  it:  16  Ga. 
141.     When  equal  line  was  not  binding:  63  Ga.  435. 

Bracery  and  buying  of  titles,  statute  32  Henry  VIII.,  not  in  force  in  Geor- 
gia: 23  Ga.  82. 

Color  of  title,  defined:  9  Ga.  443;  19/8;  33/239;  66/169.  Sheriff's  deed, 
though  defective,  may  be  proper  testimony  as:  14  Ga.  70.  Unfinished  deed 
operates  as,  from  date  of  completion  by  successor:  19  Ga.  8.  Forged  bond 
may  be,  if  accepted  bona  fide  by  obligee:  17  Ga.  108.  Sheriff's  deed  admissi- 
ble as,  even  in  absence  of  fi.  fa.:  16  Ga.  593 ;  26/638;  32/448,130;  but  see  60 
Ga.  472.  An  imperfect  equity  resting  on  parol  cannot  serve  defendant  in 
ejectment  as:  32  Ga.  152.  Under  agreement  by  tenants  in  common,  division 
good  as:  58  Ga.  591.  Quitclaim  deed  good  as:  58  Ga.  386.  Deed  relied  on  as, 
it  is  enough  if  nothing  appears  indicative  of  fraud:  58  Ga.  427.  Actual  pos- 
session of  part  of  tract  of  land,  under  paper  title,  concluded  to  be  possession 
of  the  whole :  65  Ga.  402.  Deed  may  be  good  to  convey  color  of  title,  although 
not  good  to  convey  title:  15  Ga.  336.  Unrecorded  deed  cannot  be  given  in 
evidence  as,  without  proof  of  execution:  38  Ga.  597.  Deed  of  an  infant  as:  8 
Ga.  68.  Anything  in  writing  connected  with  the  title  which  serves  to  define 
the  extent  of  the  claim,  is:  33  Ga.  239.  Can  be  of  service  only  in  aid  of  pos- 
session: 19  Ga.  8-12.  Defective  conveyance  sufficient  to  give:  4  Ga,  308. 
Deed  of  agent  in  his  own  name,  as:  52  Ga.  639.  Possession  under  bond  for 
title   is   possession   under:  5  Ga.  6.      Quitclaim  deed  as:  22  Ga.  287;  50/629. 


§  3598  SEVENTH  TITLE.— CHAPTER  6.  730 

Of  title  by  prescription. 

Writing,  to  be,  must  not  be  one  in  which  writer  admits  title  in  another: 
25  Ga.  179. 

Conveyance,  is  void,  of  land  by  one  against  whom  it  was  held  adversely  by 
claim  of  title :  29  Ga.  320. 

Dam,  as  to  prescriptive  right  to  overflow  land  of  stranger  by:  57  Ga.  109; 
59/286.     Easement  connected  with :  51  Ga.  578. 

Dedication  of  land  for  street  in  a  town :  53  Ga.  609.  To  public  use  is  in  the 
nature  of  an  estoppel  in  pais:  12  Ga.  239. 

Deed  made  in  1822,  and  recorded  May,  1836,  will  take  precedence  over  deed 
made  and  recorded  in  December,  1836:  25  Ga.  648. 

Easement,  of  light,  doctrine  of,  not  applicable  in  this  country:  58  Ga.  268. 
Whether  purchaser  took  property  subject  to,  of  gas  company,  depends  upon 
notice  to  purchaser:  61  Ga.  287.  Right  of  action  for  damage  from  backwater 
by  dam  accrues  when  the  damage  is  inflicted,  and  twenty  years  required  to 
complete  prescriptive  right  to  such  easement :  59  Ga.  290.  Whether  purchaser 
of  land  took  subject  to, depends  on  notice:  61  Ga.  287.  Cannot  be  implied 
without  circumstances :  29  Ga.  254.  Light  and  air,  when  vendor  estopped 
from  preventing  passage  of:  58  Ga.  268.  Possession  of  land  subject  to  over- 
flow from  backwater  of  mill-dam  for  seven  years  under  color  of  title,  does 
not  relieve  land  from  its  servitude,  although  not  overflowed  during  the  time 
because  of  defective  dam,  etc. :  57  Ga.  109;  53/245.  Servitude  of  lower  land 
to  higher:  47  Ga.  260;  53/186.     When  not  forfeited  by  non-user:  51  Ga.  578. 

Ejectment,  proof  of  prior  possession  for  seven  years  sufficient  to  authorize, 
against  wrong-doer:  30  Ga.  652.  So,  although  it  does  not  appear  a  grant  ever 
issued:  32  Ga.  656. 

Evidence  that  a  lot  was  known  in  the  neighborhood  as  a  certain  person's, 
not  legal :  15  Ga.  194. 

Executor,  prescriptive  title  good  against,  also  good  against  executory  de- 
visee thereafter,  etc. :  64  Ga.  670. 

Ferry  right,  seven  years  possession  of,  presumption  of  grant :  7  Ga.  348  ;  9/359. 

Fraud  as  a  replication  to  plea  of  statute  of  limitations:  4  Ga.  308;  33/117. 
What  necessary  to  defeat  prescriptive  title  for:  54  Ga.  454;  51/139. 

Grant,  when  presumption  of,  is  raised  by  parol,  same  species  of  evidence 
may  rebut:  7  Ga.  387. 

Grantee  may  use  grantor's  name  to  sue  when  deed  is  rejected  on  account  of 
adverse  possession :  33  Ga.  117. 

Infancy  of  grantee  in  rebuttal,  when  defendant  relies  on  adverse  posses- 
sion :  44  Ga.  645. 

Laches  by  parties  out  of  possession  cannot  be  excused,  etc. :  18  Ga.  520. 

License  to  build  bridge  on  land  of  another,  does  not  authorize  building 
of  a  second  when  first  is  washed  away  :  14  Ga.  1. 

Lien  of  judgment,  purchaser  bona  fide  of  land  subject  to,  protected  by 
more  than  four  years  of  continuous  possession  :  39  Ga.  342-347. 

Limitations,  none  against  suits  for  real  property,  by  Code  of  1863 :  38  Ga.  439. 

Mortgagor,  as  to  bar  of  right  of,  to  redeem:  10  Ga.  297.  Recorded  in  time, 
notice  to  the  world,  lien  good  for  twenty  years  and  may  foreclose  any  time 
within  that  period:  55  Ga.  210;  but  see  43  Ga.  292;  44/274;  53/657. 

Non-resident  plaintiff,  no  saving  in  favor  of,  in  personal  action,  against  stat- 
ute of  limitations:  5  Ga.  217. 

Notice  of  outstanding  title  cannot  affect  right  of  bona  y? (fa  purchaser :  17 
Ga.  303.  Possession  by  one  claiming  under  deed  not  recorded  is,  etc. :  23 
Ga.  201. 

Possession  defined :  15  Ga.  202,  545.  Permission  cannot  be  the  foundation 
of  a  prescription  until  an  adverse  claim  and  actual  notice  to  the  other  party : 
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61  Ga.  419.  When  result  of  mistake  or  ignorance  will  not  work  a  disseizin  :  16 
Ga.  141.  Of  successive  tenants  may  be  tacked  when  there  is  privity  of  estate 
between  them :  19  Ga.  294;  59/55.  Must  be  continuous  and  adverse  to  give 
title  under  statute  of  limitations :  19  Ga.  604.  Under  parol  gift  cannot  be 
tacked  to  subsequent  possession  under  quitclaim  deed  :  24  Ga.  494.  Without 
title  and  voluntary  abandonment,  presumption  as  against  adverse  possession: 
25  Ga.  193.     When  possession  will  not  operate  beyond  boundary  of  the  deed : 

62  Ga.  456.  As  notice  to  subsequent  purchaser,  may  be  looked  to  by  the 
jury  :  26  Ga.  132.  Of  a  part,  how  of  the  whole :  30  Ga.  701 ;  65/402.  Peaceable 
possession  defined  :  15  Ga.  337. 

Public  road,  may  exist  by  prescription  :  17  Ga.  137.  Use  of,  for  thirty  years 
and  more  by  the  public,  grant  presumed  to  the  public:  26  Ga.  665.  The  pub- 
lic have  a  restricted  prescriptive  right  in,  when  landowner  has  kept  up  gates  : 
30  Ga.  896. 

Purchase,  offer  by  party  in  possession  to,  from  one  claiming  land,  no  attorn- 
ment: 24  Ga.  494.  Parol,  one  holding  land  under,  can  only  hold  to  extent  of 
actual  possession  :  27  Ga.  280. 

Purchaser,  in  possession,  where  protected  in  equity  against  administrator: 
16  Ga.  31.  From  mortgagor  with  notice,  takes  subject  to  incumbrance,  and 
seven  years  will  not  give  prescriptive  title :  55  Ga.  208.  Under  mortgage  fi. 
fa.  irregularly  foreclosed,  protected:  19  Ga.  220. 

Eight,  prescriptive,  giving  owner  of  building  lateral  support  of  adjacent 
soil,  does  not  exist  in  this  State:  49  Ga.  19.  Use  of  private  way  through  im- 
proved lands  of  another  must  be  for  seven  years  uninterrupted,  to  constitute 
prescriptive  right :  53  Ga.  232. 

Seven  years  possession,  of  innocent  purchaser,  gives  good  prescriptive  title 
to :  59  Ga.  299,  300.  So  when  tenant  purchased  from  one  having  bond  for  title 
only :  53  Ga.  655. 

Squatter,  held  as  tenant  at  will  of  true  owner:  35  Ga.  139.  Vendee  of: 
50  Ga.  629. 

Statute  of  limitations,  limitation  laws  of  another  State  may  be  pleaded  when  : 
5  Ga.  217.  Effort  by  tenant  to  deceive  plaintiff  as  to  possession,  until  plaintiff 
would  be  barred  by :  25  Ga.  217.  Removal  of  personal  property  to  another 
State  does  not  stop  running  of:  5  Ga.  217.  Title  acquired  under,  of  this  State, 
will  sustain  action  for  recovery  of  property :  5  Ga.  217.  Removal  from  land 
for  a  time  stops  running  of:  19  Ga.  27.  Does  not  run  in  favor  of  one  in  pos- 
session by  any  sort  of  agreement  with  plaintiff:  27  Ga.  507.  Nor  so  long  as 
tenant  disclaims  owning  the  land  :  30  Ga.  971.  Commencing  to  run,  continues 
to  run:  56  Ga.  539,  540.  As  to  personalty,  when  begins  to  run:  30  Ga.  888; 
33/85. 

Survey,  entering  on  land  to  make,  not  evidence  to  support  adverse  posses- 
sion: 21  Ga.  113. 

Tenants  in  common,  division  of  realty  between,  may  be  by  parol,  if  acted 
on,  and  parties  go  into  possession  :  39  Ga.  561. 

Title  by  prescription,  possession  must  have  been  under  written  evidence  of 
title,  to  constitute:  58  Ga.  531.  Defined:  66  Ga.  169.  Not  under  title-bond 
against  vendor,  but  may  against  any  one  else:  63  Ga.  279.  But  see,  when 
third  party  buys  :  44  Ga.  274  ;  53/656. 

Widow,  claiming  land  levied  on  for  deceased  husband's  debts,  to  succeed, 
must  show  that  her  possession  was  adverse  to  her  husband's :  57  Ga.  134. 

As  to  private  ways,  see  notes  to  sections  672  and  678. 

Notes  from  decisions  since  Code  of  1882  : 

Alley,  continual  passing  through  two-foot  private  alley  in  city,  not  ripen  into 
prescriptive  right,  when  :  93  Ga.  298. 
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Bond  for  title,  no  prescription  under  bond  for  title  .until  purchase-money 
paid  :  75  Ga.  275 ;  see  also  12  Ga.  451 ;  17/600 ;  82/373  ;  93/108. 

City  license,  lapse  of  time  not  render  municipal  license  to  maintain  awn- 
ings over  sidewalk  irrevocable :  93  Ga.  68. 

Declarations  of  vendor  to  vendee,  as  to  lands  covered  by  deed,  not  admissi- 
ble in  favor  of  vendee  against  adverse  claimant :  92  Ga.  592. 

Dower  lands,  heirs  have  no  right  of  possession  of  dower  land  until  widow's 
death ;  prescription  does  not  begin  to  run  against  them  until  such  death : 
93  Ga.  683. 

Easement,  none  by  prescription,  when  owner  of  servient  fee  has  habitually 
interrupted  use :  67  Ga.  760. 

Executors,  prescription  beginning  against  testator  runs  against  executors, 
though  residuary  legatee  under  disability :  65  Ga.  571. 

Fraud,  personalty  gotten  possession  of  by  fraud  which  could  have  been  dis- 
covered by  ordinary  diligence,  not  prevent  bar  of  statute:  67  Ga.  738,  739. 

Homestead,  illegally  sold  by  sheriff,  prescription  not  run  against  children, 
father  being  dead,  until  widow  dead  and  youngest  child  of  age:  95  Ga.  788. 

Pending  claim  case,  prescription  cannot  ripen  in  favor  of  claimant  against 
plaintiff  in fi.  fa.:  91  Ga.  473. 

Presumption  of  grant,  fifty  years  adverse  possession  presumes  a  grant  from 
the  State :  70  Ga.  38. 

Remainder-men,  statute  of  limitations  does  not  begin  to  run  against,  in  favor 
of  purchaser  of  land,  until  death  of  life-tenant :  66  Ga.  469.  Where  trustee  for 
life-estate  sought  to  convey  whole  property,  statute  not  begin  to  run  against 
remainder-men  until  death  of  life-tenant :  67  Ga.  264.  Remainder-men  not 
barred  from  recovering  lands  after  death  of  life-tenant,  although  latter  and 
her  trustee  were  barred:  81  Ga.  721 ;  91/305.  Prescription  not  run  against  re- 
mainder-men, in  favor  of  purchasers  from  life-tenant, during  latter's  life:  95 
Ga.  618.     See  notes  to  section  3589. 

Suspension,  although  statute  of  limitations  suspended  by  law,  prescription 
not  so :  91  Ga.  588,  589 ;  see  also  38  Ga.  439. 

Trustee,  having  legal  title  to  property,  prescription  runs  against  and  bars 
minor  cestui  que  trust:  66  Ga.  324.  See  notes  to  section  3593.  Trustee  for 
minors  not  being  estopped  by  his  individual  deed  from  suing  purchaser,  pre- 
scription ran  in  purchaser's  favor:  73  Ga.  751.  One  not  guardian  taking  title 
as  such  for  minor  son,  conveying  individually  to  another,  prescription  runs 
against  son :  95  Ga.  778. 


CHAPTER  7. 

OF  CONVEYANCES  OF  TITLES. 


ARTICLE  1 

GENERALLY. 


ACoVb78i64       §3599.    (2690.)  Requisites  of  a  deed.     A  deed  to  lands  in  this  State 

^ij^'oijos2'  must   be  in  writing,  signed  by  the  maker,  attested  by  at  least  two 

8211,8255.  witnesses,  and  delivered  to  the  purchaser,  or  some  one  for  him,  and 

be  made  on  a  valuable  or  good  consideration.     The  consideration  of 


733  SEVENTH  TITLE.— CHAPTER  7,  ARTICLE  1.  §3599 


Of  conveyances  of  titles;  generally. 


a  deed  may  be  always  inquired  into  when  the  principles  of  justice 
require  it. 

Notes  from  Code  of  1882  : 

When  grantee  cannot  impeach  consideration  of  deed  to  grantor:  1  Ga.  551. 
Consideration  of  a  deed  being  property,  presumed  to  be  its  value  in  money  : 
26  Ga.  401.  Delivery  although  grantee  not  present:  11  Ga.  636;  17/267.  De- 
livery essential  to  a  deed  :  24  Ga.  63.  Delivery  is  presumed  where  magistrate 
attests  the  deed :  53  Ga.  59.  Where  no  delivery  of  a  deed  of  gift :  25  Ga.  33. 
Probate  omitting  to  state  deed  delivered  does  not  vitiate  it :  11  Ga.  640 ;  63/538  ; 
19/8.  Jury  to  determine  on  facts  whether  deed  delivered:  39  Ga.  180.  One 
witness  alone  to  deed  does  not  avoid  it :  17  Ga.  295.  No  delivery  when  grantor 
does  not  part  with  it  but  conceals  its  existence :  30  Ga.  899.  Deed  made  by 
one  although  purporting  to  be  made  by  two,  does  not  avoid  it,  and  one  partner 
can  sell  his  interest:  19  Ga.  14.  Can  deny  the  recitals  of  payment  in  a  deed: 
20  Ga.  723.  As  to  cancellation  of  a  deed  for  fraud  in  misrepresentation  :  36  Ga. 
669.  As  to  notice  conveyed  by  a  deed :  55  Ga.  505.  May  show  what  considera- 
tion moved  the  grantor  to  make  the  deed  :  49  Ga.  123.  Section  cited  :  51  Ga. 
269  ;  52/152.  One  cannot  claim  under  a  deed  and  deny  its  recitals :  53  Ga.  468. 
Consideration  of  a  deed  may  be  inquired  into:  55  Ga.  78 ;  62/742,  609  ;  61/506. 
Signing  maker's  name  by  another  at  maker's  request,  sufficient  signature  of: 
22  Ga.  403.  When  registry  does  not  amount  to  delivery :  47  Ga.  217. 
Notes  from  decisions  since  Code  of  1882  : 

Acceptance,  delivery  implies  acceptance ;  one  is  presumed  to  accept  what- 
ever is  for  his  benefit :  73  Ga.  310.  Required  that  deed  be  delivered  implies 
that  it  must  be  accepted :  94  Ga.  504.  Deed  conditioned  on  acceptance  by 
donee  reverts  on  refusal ;  not  necessary  for  refusal  to  be  in  writing ;  immate- 
rial whether  relinquishment  dated  when  executed :  79  Ga.  518. 

Attestation,  good  between  parties  though  attested  by  only  one  witness: 
68  Ga.  225,  226.  Unattested  deed  concludes  parties  and  privies :  87  Ga.  85  ;  see 
also  78  Ga.  60.  Deed  without  attesting  witnesses  passes  title  ;  proper  attesta- 
tion admits  to  record :  91  Ga.  587,  588 ;  see  also  87  Ga.  85. 

Consideration  named  in  quitclaim  deed,  $1.00,  sufficient ;  if  not  paid  deed  not 
invalid :  66  Ga.  179 ;  see  also  94  Ga.  553.  Good  consideration  will  uphold  hus- 
band's deed,  in  absence  of  contest  by  creditor,  etc. :  77  Ga.  445.  Grantee  in  deed 
made  without  consideration,  to  defraud  creditors,  gets  good  title  as  against 
grantor,  under  maxim  "in  pari  delicto,"  etc. ;  consideration  not  inquired  into: 
82  Ga.  373.  Grantor  in  consideration  of  support  for  life,  cannot  rescind  by  con- 
veying to  another,  because  support  withheld :  92  Ga.  198 ;  see  also  62  Ga.  546, 
550.  Grantee  assuming  mortgage  on  lands  as  part  purchase  price,  liable  to 
grantor  for  amount  due  thereon  and  paid  by  her :  95  Ga.  8. 

Compromise,  deed  to  portion  of  lands  in  dispute  made  in  compromise  under 
religious  belief  that  one  should  give  up  property  rather  than  go  to  law,  good : 
68  Ga.  417. 

Delivery  must  be  clearly  proven,  where  deed  revokes  grantor's  will  as  to 
son,  leaving  will  operative  as  to  grantees:  67  Ga.  707.  As  to  what  constitutes 
delivery:  67  Ga.  707.  Deed  for  $500  and  love  and  affection,  delivered  to  at- 
testing witness  for  benefit  of  infant,  was  delivered  to  infant  and  passes  title 
out  of  grantor  into  infant:  73  Ga.  138.  In  determining  what  is  sufficient  de- 
livery, intention  of  parties  controls  ;  acceptance  not  essential.  As  to  proof  of 
delivery:  73  Ga.  310.  Deed  not  complete  without  delivery,  though  grantor  ac- 
knowledged conveyance  of  title:  75  Ga.  452.  Deed  by  one  to  wife's  relatives, 
not  delivered,  land  subject  to  judgment  against  him:  91  Ga.  57.  Delivery  of 
deed  essential  to  validity :  91  Ga.  472.    Record  of  deed  sufficient  evidence  of 
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delivery,  but  not  conclusive:  91  Ga.  472.  Record  of  deed  presumptive  evi- 
dence of  delivery  :  73  Ga.  309  ;  see  also  11  Ga.  640 ;  17/275  ;  47/217  ;  75/134 ;  87/574. 
Attestation  by  magistrate  raises  presumption  of  delivery :  73  Ga.  309.  Mere 
execution,  without  complete  delivery,  insufficient:  94  Ga.  288. 

Description,  lands  contributed,  but  not  deeded,  to  corporation  as  capital, 
description  in  petition  for  charter  being  insufficient,  not  carry  title:  95 
Ga.  212,  213. 

Evidence,  place  of  execution  not  appearing,  no  recital  of  delivery,  no  proof 
of  execution,  deed  unrecorded,  not  admissible:  82  Ga.  628.  Objection  to  deed 
as  evidence,  which  concedes  execution,  overruled,  unless  deed  would  be  inop- 
erative for  purpose  offered  :  91  Ga.  578. 

Executor,  where  one  owning  one-half  undivided  interest  in  land  individu- 
ally, and  other  one-half  as  executor,  individual  deed  to  whole  conveyed  but 
one-half:  94  Ga.  641. 

Possession,  in  absolute  deed  to  secure  debt,  change  of  possession  not  essen- 
tial to  pass  title,  especially  when  vendor  accepts  from  vendee  bond  for  title: 
82  Ga.  373.  ' 

Presumption,  charge  as  to  what  would  negative  presumption  that  duly  re- 
corded deed  was  delivered,  if  not  requested,  not  essential :  87  Ga.  574. 

Proof  of  delivery,  attestation  of  deed  by  magistrate  is  presumptive  evi- 
dence of  delivery:  73  Ga.  309;  see  also  53  Ga.  59;  17/62.  That  for  several 
years  after  execution  of  deed  grantor  returned  lot  conveyed  for  taxation,  as 
grantee's,  strong  proof  of  delivery.  All  the  circumstances  indicated  delivery, 
though  at  grantor's  death  deed  was  in  his  possession :  73  Ga.  309. 

Ratification  of  deed,  valid,  though  attested  by  but  one  witness  :  87  Ga.  635. 

Road,  one  conveying  lands,  bounding  them  by  supposed  road  in  margin, 
fee  of  road  passes,  subject  to  vendor's  right  to  construct  road  :  91  Ga.  659. 

Stranger  to  deed  cannot  object  that  it  was  executed  as  basis  of  ejectment 
against  him  :  91  Ga.  578,  587. 

Trust  deed  reciting  order  to  sell  and  that  executed  "as  trustee,"  etc.,  good 
conveyance  of  trust  estate,  although  signed  individually:  68  Ga.  493. 

64  Ga.  495.  ^3600.  Grantee  bound  by  conditions  in  deed.  When  a  grantee  ac- 
cepts a  deed  and  enters  thereunder,  he  will  be  bound  by  the  covenants 
contained  therein,  although  the  deed  has  not  been  signed  by  him. 

$S427483,  §^601.  (2691.)  Future  interest  may  be  conveyed.  A  future  interest 
or  estate  may  be  conveyed  by  deed;  but  it  must  operate  to  transfer 
the  title  immediately,  or  the  instrument  will  be  testamentary  and 
revocable. 

See  notes  to  section  3254. 

Instrument  in  form  of  deed  of  gift,  with  warranty,  reserving  life-estate  to 
grantor,  held  not  a  will :  66  Ga.  127. 

Instrument  in  form  of  deed  held  to  be  testamentary  in  character :  66  Ga.  317. 

Instrument  purporting  to  be  deed  to  lands,  to  take  effect  at  grantor's 
death,  held  to  be  will :  67  Ga.  768. 

Instrument  here  will  and  not  deed,  and  should  be  probated  before  good  as 
muniment  of  title:  69  Ga.  617. 

Conveyance  of  land  in  prcsenti  followed  by  habendum  reserving  title  in 
grantor  until  his  death,  is  deed  with  reservation  of  life-estate,  and  not  will : 
80  Ga.  154. 

Where  doubt  whether  instrument  testamentary,  held  to  pass  present  inter- 
est, use  and  possession  being  postponed  :  91  Ga.  564, 
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One  may  sell  a  vested  remainder  estate,  and  it  may  be  sold  under  execution 
against  him  :  75  Ga.  448. 

§3602.   (2692.)   Form  of  deed.     No  prescribed  form  is  essential  to  Aqq™%s 
the  validity  of  a  deed  to  lands  or  personalty.     If  sufficient  in  itself  ^cohb8i*64 
to  make  known  the  transaction  between  the  parties,  no  want  of  form^^9^0, 
will  invalidate  it.  3254- 

No  particular  form  necessary  if  words  used  indicate  intention  to  convey : 
32  Ga.  170.  Sufficient  description  showing  intention  and  rendering  it  capable 
of  identification  :  12  Ga.  431.  A  deed  although  a  reservation  in  it  of  use  and 
control  for  himself  and  wife  during  life  :  52  Ga.  531.  Claim  setting  out  a  deed, 
and  demurrer  to  claim  admits  execution  of  and  probate  of  deed,  although 
probate  defective  :  55  Ga.  68. 

Instrument  in  form  of  deed,  but  stipulating  to  be  void  if  certain  notes  paid, 
giving  power  of  sale,  etc.,  held  mortgage:  68  Ga.  756. 

Instrument  here  construed  to  be  a  contract  to  sell :  71  Ga.  264. 

Intention  to  convey  must  appear:  71  Ga.  264. 

Deeds  designating  no  specified  interest  in  lands,  and  not  describing  so  they 
could  be  located,  void  for  uncertainty :  73  Ga.  51. 

Lines  and  courses  of  adjoining  tract  clearly  called  for  as  boundary  in  deed, 
lines  of  deed  extended  thither  regardless  of  distances :  73  Ga.  106. 

Description  sufficient  here:  70  Ga.  756;  74/782. 

Notice  of  claim  of  alley  from  deed  describing  lot  as  bounded  by  alley,  ex- 
tends only  to  end  of  lot.  Purchaser  without  notice  not  enjoined  from  closing 
alley:  74  Ga.  151. 

Description  of  lands  as  subject  to  dower  of  named  widow  was  equivalent  to 
direct  reference  to  proceedings  assigning  dower,  and  conveyed  premises  there- 
in fully  described  :  81  Ga.  255. 

Fifty  acres  expressly  excepted  from  deed,  but  impossible  to  be  ascertained 
because  defectively  described,  grantee  of  tract  is  tenant  in  common  with 
owner  of  said  fifty  acres :  83  Ga.  645. 

Description  in  deed  uncertain,  reference  may  be  had  to  prior  deeds:  83 
Ga.  645. 

If  part  of  description  applicable  to  premises  in  dispute,  deed  admissible ; 
whether  apparent  error  in  lot  number  was  merely  clerical,  for  jury  :  90  Ga.  1. 

An  entire  tract  of  land  may  be  described  by  a  general  name  by  which  it  is 
known  :  83  Ga.  645. 

Deed  conveys  two  lots  of  land  although  but  one  number  given,  where 
dimensions  and  boundaries  cover  both :  91  Ga.  472,  475. 

Description  in  tax-deed  held  to  be  fatally  defective:  91  Ga.  577. 

One  hundred  and  thirty-four  acres  on  north  side  of  a  square  lot,  sufficiently 
certain  to  embrace  134  acres  cut  off  by  line  parallel  with  north  line :  94  Ga.  520. 

Land  described  ten  acres  more  or  less,  three  lines  of  rectangle  given  as 
boundaries,  fourth  line  supplied  by  construction,  though  area  twenty  acres: 
95  Ga.  153. 

Boundaries  and  monuments  prevail  over  courses  and  distances  and  computed 
contents:  70  Ga.  831. 

Land  intended  to  be  conveyed  shown  by  extrinsic  evidence,  where  descrip- 
tion inaccurate  and  lot  number  wrongly  stated:  91  Ga.  472,  473. 

Description  of  lands  in  deed,  aided  by  extrinsic  evidence,  held  sufficient: 
91  Ga.  577,  578. 

§8603.  (2693.)  Escrows.  A  deed  delivered  to  another  to  be  deliv- 
ered on  certain  conditions  to  the  grantee,  is  an  escrow.     Possession 
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of  the  deed  by  the  grantee  is  presumptive  proof  of  a  delivery,  but 
may  be  rebutted. 

Bond  may  be  delivered  as  an  escrow  by  sureties  to  principal  obligor :  6  Ga. 
202.  When  appeal- bond  was  not  delivered  as  an  escrow:  10  Ga.  414;  11/286. 
Delivery  essential  to  an  escrow,  distinction  between  escrow  and  deed:  17  Ga. 
267.  Must  be  delivered  to  a  third  person,  to  be  held  as  an  escrow :  14  Ga.  145 ; 
47/445. 

This  section  discussed  and  construed  in  connection  with  sections  3675(1), 
2725  and  5166:  70  Ga.  487. 

County  treasurer's  bond  delivered  to  ordinary,  with  understanding  that 
sureties  were  not  to  be  bound  till  others  signed,  is  not  an  escrow:  70  Ga.  487, 
492 ;  such  understanding  not  shown  by  parol :  70  Ga.  487. 

Administrator's  bond  delivered  to  ordinary  after  principal  and  sureties  had 
signed,  was  not  an  escrow :  76  Ga.  799. 

Eegistry  of  deed  is  proof  of  delivery :  75  Ga.  134. 

§3604.  (2694.)  Deed  of  an  infant.  The  deed  of  an  infant  is  void- 
able at  his  pleasure  on  majority.  The  making  of  another  deed  at 
that  time  voids  the  first,  without  an  entry  on  the  lands. 

As  to  revocation  of  one  by  another  deed  of  an  infant :  6  Ga.  302 ;  8/68.  Lega- 
tee under  age  making  deed  to  executor,  prima  facie  void  :  24  Ga.  68. 

Voidable  not  void,  must  be  disaffirmed  within  reasonable  time  after  major- 
ity, although  only  conveys  remainder ;  what  is  reasonable  time :  66  Ga.  179, 186, 
187. 

Minor  cannot  make  legal  sale  of  land  to  guardian :  65  Ga.  323. 

Acts  1859,        §3605.   (2695.)   Adverse  possession  does  not  void  deed.     A  deed  to 
$3457.         lands,  made  while  the  same  are  held  adversely  to  the  maker  of  the 
deed,  is  not  void. 

75  Ga.  449. 

On  32  Henry  VIII.  (see  Schley's  Digest  of  English  Statutes  of  force  in  Geor- 
gia, p.  191) :  3  Ga.  5;  8/68;  20/170;  18/182;  19/594;  21/576.  Statute  of  Henry 
VIII.,  chapter  9,  not  in  force  in  Georgia:  23  Ga.  82,  378;  24/60,  154;  26/354. 
Possession  as  notice  of  previous  sale:  26  Ga.  132-138.  Overruling:  23  Ga.  82; 
8/68,  by  29  Ga.  320.  Although  a  deed  from  one  with  legal  title  to  another 
while  third  party  in  adverse  possession,  yet  owner  can  bring  ejectment: 
37  Ga.  5. 

The  contrary  was  the  rule  prior  to  1859,  and  this  act  not  retroactive :  32  Ga. 
182;  68/455. 

Possession  as  notice  of  prior  sale :  72  Ga.  127,  129. 

$$3070,3077.     §3606.   (2696.)  Deeds  to  personalty.     A  deed  to  personalty  needs  no 

attesting  witness  to  make  it  valid;  in  other  respects  the  principles 

applicable  to  deeds  to  lands  are  applicable  to  it.     Generally,  a  deed 

is  not  necessary  to  convey  titles  to  personalty. 

But  when  there  is  a  writing  that  controls,  it  is  best  evidence  of  sale:  55  Ga. 
377. 

Signature  by  mark  is  binding,  although  not  witnessed  :  69  Ga.  727. 

§3607.  (2697.)  Inconsistent  clauses  in  deed.  If  two  clauses  in  a 
deed  be  utterly  inconsistent,  the  former  must  prevail,  but  the  inten- 
tion of  the  parties,  from  the  whole  instrument,  should,  if  possible, 
be  ascertained  and  carried  into  effect. 
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The  former  prevails  unless  the  inconsistency  is  so  great  as  to  avoid  the  deed  : 
16  Ga.  615  ;  32/589.  Section  referred  to,  where  two  inconsistent  clauses  in  deed 
of  gift :  40  Ga.  342,  344. 

Stated  :  80  Ga.  154. 

Doctrine  of  repugnant  clauses  not  favored  ;  must  be  reconciled  if  possible : 
70  Ga.  153. 

Cited  in  construing  a  deed  of  gift :  70  Ga.  161. 

What  is  most  material  and  most  certain  in  a  description  prevails  over  what 
is  less  so:  70  Ga.  831. 

Effect  must  be  given  to  every  part  of  the  description,  if  practicable:  70 
Ga.  831. 

A  deed  clearly  conveying  to  wife  only  use  for  life  in  connection  with  hus- 
band, and  after  his  death  mere  usufruct  in  her  during  her  life:  73  Ga.  678. 

Where  deed  construed  so  as  to  give  effect  to  former  clause :  75  Ga.  134,  135. 

A  trust  charged  upon  a  life-estate  in  latter  clause  prevails  as  against  prior 
clause  giving  life-estate  without  restriction  :  70  Ga.  152. 

Words  vesting  fee,  taken  in  connection  with  previous  and  subsequent  stipu- 
lation, clearly  conveyed  less  than  fee:  79  Ga.  367. 

Premises  and  habendum  conveying  fee  simple,  subsequent  clause  created 
life-estate  in  donee,  remainder  to  his  children :  94  Ga.  192. 

Clause  in  deed,  which  was  not  a  reservation  but  an  exception  :  83  Ga.  645. 

Where  title  to  accrued  rents  was  involved  in  construction  of  deed  to  lands : 

87  Ga.  665. 

Literal  repugnancy  between  two  clauses  not  defeat  intention  :  88  Ga.  182. 
Specific  conveyance  of  grantor's  interest  not  enlarged  by  general  covenant: 

88  Ga.  679. 

§3608.   (2698.)     Recitals  do  not  estop.     The  recital   in   a  deed  of  W5i6o, 62os. 
the  receipt  of  the  purchase-money,  does  not-  estop  the  maker  from 
denying  the  fact  and  proving  the  contrary. 

Stated:  20  Ga.  723.  Recitals  in  sheriff's  deed  are  not  evidence,  unless  show 
authority  to  be  made:  20  Ga.  689.  One  deed  reciting  loss  of  another,  evidence 
of  it,  and  estops  grantors  and  privies:  1  Ga.  551.  Where  recitals  in  adminis- 
trators' deed  prima  facie  evidence  of  facts  alleged  :  4  Ga.  148.  Recitals  in  a 
deed,  of  the  fi.  fa.,  seizing  and  sale,  prima  facie  evidence  of  the  facts  :  16  Ga.  253. 
Recitals  qualify  general  words  in  deed  where  precede  them  :  15  Ga.  570.  When 
recitals  of  consideration  in  bill  of  sale  or  other  title  papers  not  evidence 
against  one  claiming  under  prior  conveyance  from  vendor :  32  Ga.  195.  Re- 
citals in  private  deeds  only  bind  parties  and  privies:  39  Ga.  550;  40/479. 
Where  wife  not  prevented  by  recitals  in  mortgage  from  showing  that  the  debt 
was  her  husband's :  53  Ga.  436. 

Mortgagor  estopped  from  denying  title  to  mortgaged  premises:  73  Ga.  101. 

Deed  in  plaintiff's  possession  from  his  testator  to  defendant,  covering  strip 
of  disputed  land  for  right  of  way,  not  estop  defendant  from  denying  plaintiff's 
title  to  strip :  81  Ga.  388. 

§3609.   (2699.)  Estoppel.      The   maker   of   a   deed   cannot   subse-^o. 
quently  claim  adversely  to  his  deed  under  a  title  acquired  since  the 
making  thereof.     He  is  estopped  from  denying  his  right  to  sell  and 
convey. 

Where  recital  in  one  deed  of  loss  of  another  binds  grantor  and  privies : 
1  Ga.  551.    Where  no  estoppel  as  to  holder  of  younger  deed  as  against  an  older 
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one:  18  Ga.  350.  When  doctrine  of  estoppel  applies:  20  Ga.  600.  One  cannot 
claim  under  a  deed  and  deny  its  terms :  53  Ga.  468.  When  married  woman 
not  estopped  from  denying  recitals  in  a  mortgage:  53  Ga.  436.  Where  wife 
estopped  by  acquiescence  as  against  a  bona  fide  purchaser:  58  Ga.  276. 
Whether  vendor  estopped  from  closing  windows :  58  Ga.  268. 

Estoppel  by  deed,  generally:  See  section  5150. 

Deed,  by  head  of  family,  of  homestead  lands,  not  estop  him  resisting  for 
beneficiaries  an  ejectment  suit  founded  thereon:  68  Ga.  491. 

Mortgagor  estopped  from  denying  title  to  mortgaged  premises  :  73  Ga.  101. 

Grantor  cannot  plead  his  own  fraud  in  his  deed,  nor  can  his  administrator: 
72  Ga.  714. 

Administrator  estopped  from  attacking  his  intestate's  deed :  68  Ga.  450. 

Where  estoppel  would  have  operated  :  79  Ga.  292. 

Where  grantor  has  no  title,  but  afterwards  acquires  it,  it  inures  to  pur- 
chaser: 67  Ga.  420;  see  also  57  Ga.  204. 

$§5184,5244.  §3610.  (2700.)  Ancient  deed.  A  deed  more  than  thirty  years  old, 
having  the  appearance  of  genuineness  on  inspection,  and  coming 
from  the  proper  custody,  if  possession  has  been  consistent  therewith, 
is  admissible  in  evidence  without  proof  of  execution. 

Stated :  1  Ga.  551 ;  8/201 ;  9/440 ;  23/406.  Where  could  not  be  read  as  an  ancient 
document:  13  Ga.  516.  Paper  itself  must  be  produced,  to  be  introduced  as  an 
ancient  document:  14  Ga.  186.  Muniment  of  title  in  existence  for  forty  years 
with  possession  and  from  proper  custody  :  33  Ga.  565;  31/593;  29/355.  The  pro- 
visions of  section  3628  do  not  apply  to  deed  over  thirty  years  old  under  this  sec- 
tion :  49  Ga.  165-168 ;  43/349,  350,  525.  Where  appears  to  be  genuine  and  over 
thirty  years  old,  admitted  in  evidence,  although  improperly  admitted  to  probate 
and  record  :  57  Ga.  155.  A  deed  over  thirty  years  old  at  trial,  although  not  so 
when  suit  commenced,  admitted  in  evidence:  57  Ga.  540.  The  ancient  deed 
must  appear  to  be  genuine:  58  Ga.  589.     Section  referred  to:  64  Ga.  17. 

Copy  not  used  to  establish  age,  though  admitted  by  agreement  without 
accounting  for  original :  75  Ga.  419. 

Admissible  though  no  proof  of  possession  of  land  thereunder,  it  being  ad- 
mitted that  same  was  wild  land.  Affidavit  of  subscribing  witness  attested  by 
justice  of  peace,  sufficient  aliunde  proof  of  age,  if  any  necessary.  Where 
ancient  deed  admitted,  every  entry  thereon  purporting  to  be  over  thirty  years 
old,  admitted  :  80  Ga.  737. 

Preliminary  proof  as  to  deed  coming  from  proper  custody,  essential:  82 
Ga.  628. 

Deed  coming  from  proper  custody  and  possession  consistent  therewith, 
admissible,  though  name  of  grantor  therein  and  grantee  in  previous  deed  vary 
slightly  :  85  Ga.  580. 

Deed  more  than  thirty  years  old,  attested  by  only  one  witness,  admitted  in 
evidence  without  proof:  91  Ga.  577. 

A?t  1799  §3611.   (2701.)   Copies  established,  how.     If  an  original  deed  be  lost, 

Act  1785468' a  C(W  may  be  established  by  the  superior  court  of  the  county  where 
Cobb,  166.  (}ie  iand  lies,  and  when  so  established,  shall  have  all  the  effect  of 
the  original. 

Copy  to  be  taken  in  lieu  of  original  for  all  purposes  whatever :  9  Ga.  440.  Lost 
deed  should  be  established  in  superior  court  of  county  where  the  land  lies: 
18  Ga.  368.  Established  copy  as  evidence :  27  Ga.  187.  Judgment  establishing 
a  copy  of  deed  not  conclusive  against  those  not  parties  to  the  proceedings:  34 
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Ga.  167.  Proof  of  existence  of  an  original  must  be  made  before  copy  can  be 
used  in  evidence :  30  Ga.  619 ;  53/685.  Where  unrecorded  deed  lost  and  one 
witness  to  it  dead  and  other  does  not  recollect,  parol  evidence  admitted:  56 
Ga.  258.  As  to  the  affidavit:  56  Ga.  230,  Superior  court  cannot  establish 
copies  of  lost  wills:  21  Ga.  13;  55/601. 

Equity  not  deprived  of  concurrent  jurisdiction  to  establish  lost  deed:  77 
Ga.  454. 

Where  deed  to  land  in  two  counties  put  on  record  in  but  one,  certified  copy 
therefrom  does  not  prove  execution  of  deed  as  to  the  land  in  other  county : 
94  Ga.  651. 
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§3612.  (2702.)  Covenants  running  with  lands  go  to  purchaser.  The  ^j^9' 5447, 
purchaser  of  lands  obtains  with  the  title,  however  conveyed  to  him, 
at  public  or  private  sale,  all  the  rights  which  any  former  owner  of 
the  land,  under  whom  he  claims,  may  have  had  by  virtue  of  any 
covenants  of  warranty  of  title,  or  of  quiet  enjoyment,  or  of  freedom 
from  incumbrances,  contained  in  the  conveyance  from  any  former 
grantor,  unless  the  transmission  of  such  covenants  with  the  land  is 
expressly  negatived  in  the  covenant  itself. 

Where  assignee  of  land  sold  could  bring  action  against  previous  warrantor 
for  breach  of  covenant :  4  Ga.  593.  What  covenants  run  with  the  land :  10 
Ga.  311.  If  covenantor  has  no  title,  covenant  cannot  run  with  the  land :  24 
Ga.  533.  No  damage  by  vendor  against  warrantor,  unless  he  has  been  injured : 
28  Ga.  514.  Remedy  on  warranty  not  shown  to  be  inefficient,  cannot  plead  out- 
standing adverse  title  to  vendor:  45  Ga.  H08.  Act  of  defendant  causing  failure 
of  title,  set  up  as  breach  of  warranty  :  49  Ga.  452.  Where  can  be  no  suit  for 
breach  of  warranty :  49  Ga.  350.  Words  of  covenant,  and  not  of  condition  :  46 
Ga.  241.  Mutual  covenants:  46  Ga.  281.  Vendor  suing  purchaser  on  a  cove- 
nant in  deed,  assignee  of  purchaser  not  joined  as  defendant :  7  Ga.  101.  When 
covenant  of  warranty  not  broken  by  deficiency  in  quantity  of  land  conveyed  :  26 
Ga.  564.  Distinction  between  personal  covenants  and  those  running  with  the 
land  :  53  Ga.  689.  Where  suit  on  warranty  was  barred  by  Act  of  1869:  53  Ga. 
76.  Covenant  running  with  the  land  in  the  hands  of  a  second  railroad  com- 
pany :  64  Ga.  492. 

One  selling  part  of  lands,  reserving  alleyway  for  common  use,  this  right 
passes  to  grantee  of  remaining  lands.  Latter  selling,  excepting  alleyway,  how 
construed :  69  Ga.  456. 

Defendant  in  ejectment  may  claim  compensation  for  improvements  by 
predecessor  in  title,  under  whom  he  claims  by  warranty  deed:  69  Ga.  805; 
see  also  47  Ga.  546  ;  59/55. 

Parol  proof  of  intention  to  except  known  defects  from  general  warranty 
not  allowed :  55  Ga.  407. 

Railroad  buying  right  of  way  from  construction  company,  bound  by  all 
stipulations  in  original  deeds  :  89  Ga.  709. 

§3613.  No  implied  warranty.     In  a  sale  of  land  there  is  no  implied ||5^  289 
warranty  of  title.  88  Garni 
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$3612.  §3614.   (2703.)     General  warranty.     A   general   warranty   of   title 

against  the  claims  of  all  persons,  includes  in  itself  covenants  of  a 
right  to  sell,  and  of  quiet  enjoyment  and  of  freedom  from  incum- 
brances. 

General  warranty,  freedom  from  incumbrance:  4  Ga.  597.  What  covenants 
a  general  warranty  includes :  64  Ga.  632. 

Will  not  cover  liens  on  property,  or  defects  in  title,  known  to  purchaser, 
unless  intended  so  to  do.  As  to  how  far  parol  admissible  to  show  intention : 
69  Ga.  476. 

Covers  defects  in  title,  though  known  to  purchaser,  at  time  of  taking  deed: 
75  Ga.  407.    But  see  88  Ga.  681. 

Exception  in  warranty  of  title  was  merely  for  grantor's  protection,  and  did 
not  assert  or  give  notice  to  grantee  that  public  had  right  of  way :  87  Ga.  491.' 

Previous  deed  to  another  does  not  prove  breach  of  warranty,  since  it  does 
not  work  eviction  unless  affirmatively  shown  to  be  paramount  title :  88  Ga.  523. 

No  statutory  implication  of  covenants  in  Georgia,  except  as  to  deeds  with 
general  warranty  :  88  Ga.  681,  distinguishing  55  Ga.  288.  Caveat  emptor  applies 
to  grantee  in  quitclaim :  88  Ga.  685. 

Purchaser  of  quitclaim  cannot  set  off  against  purchase  price  partial  failure 
of  title:  88  Ga.  686. 

$$361*"  3560.  §3615.  General  warranty  of  land  covers  known  defects.  A  general 
warranty  of  title  in  a  deed  against  the  claims  of  all  persons,  covers 
defects  in  the  title  though  known  to  the  purchaser  at  the  time  of 
taking- the  deed. 

$$3556,3804.  §3616  (2704.)  Offer  to  rescind  not  necessary.  An  offer  to  rescind 
is  not  necessary  to  a  recovery  upon  a  covenant  of  warranty.  An 
offer  by  the  warrantor  to  rescind,  and  a  refusal  by  the  warrantee, 
should  be  considered  in  estimating  damages. 

When  the  burden  of  proof  is  on  the  warrantor  in  suit  for  breach  of  warranty : 
54  Ga.  81.  Warranty  existing  prior  to  warrantor's  bankruptcy,  discharged  by 
his  bankruptcy  :  55  Ga.  172. 

Burden  of  proof  to  show  eviction  under  paramount  title,  under  facts  here : 
93  Ga.  25,  642. 

74g'6?98  §3617.  Burden  of  proof.  In  suits  for  breach  of  warranty  the  bur- 
den of  proof  is  on  the  plaintiff,  except  in  cases  where  outstanding 
incumbrances  have  been  paid  off,  or  possession  has  been  yielded  in 
consequence  of  legal  proceedings  of  which  the  warrantor  had  notice 
and  an  opportunity  to  defend. 

General  Note. — Mutual  independent  covenants:  30  Ga.  561,  575.  War- 
rantor notified  of  action  to  evict  vendee,  and  failing  to  make  proof  to  protect 
title,  liable:  32  Ga.  13.  Defense  to  any  action  of  ejectment,  the  warranty  of 
the  lessor:  22  Ga.  627.  Where  one  recovery  for  breach  of  warranty  pleaded  as 
against  another  action  for  false  warranty :  25  Ga.  346.  Unless  enumeration  of 
the  quantity  is  of  the  essence  of  the  contract,  warranty  not  broken  by  defi- 
ciency in  quantity:  26  Ga.  564.  Eviction:  61  Ga.  395.  Judgment  in  a  claim 
case  evidence  of  eviction  of  the  vendee :  33  Ga.  45.  Estoppel  by  warranty  be- 
fore title  obtained  :  15  Ga.  521 ;  24/490.  Breach  of  express  or  implied  warranty 
must  be  so  pleaded :  61  Ga.  475 ;  51/278 ;  53/635.     Tenants  in  common  incorpo- 
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rated  cannot  afterwards  themselves  bring  suit  to  enjoin  breach  of  covenant 
entered  in  by  purchaser  from  corporation  :  11  Ga.  556.  Public  road  known  by 
vendee  to  exist  on  purchase,  no  breach  of  warranty  against  incumbrances:  56 
515.  Where  suit  on  warranty  barred  by  Act  of  1869:  53  Ga.  76.  There  is  no 
implied  warranty  of  land  in  the  sale  of  it ;  suit  for  purchase-money  :  55  Ga.  289. 
Vendee  having  warranted  to  vendor,  cannot  recover  against  him  or  convey  to 
another  the  right  for  breach :  56  Ga.  198. 

Where  grantor  has  no  title,  but  afterwards  acquires  it,  it  inures  to  pur- 
chaser: 67  Ga.  420;  see  also  57  Ga.  204;  79/292. 


/3*wT  fry-  &%-  /^-article  3. 

OF    REGISTRATION. 

§3618.  (2705.)  Deeds,  when  and  where  recorded.  Every  deed  con-  Ac*bD8i64. 
veying  lands  shall  be  recorded  in  the  office  of  the  clerk  of  the  supe-  A(^b3i75 
rior  court  of  the  county  where  the  land  lies.  The  record  may  be^*^5^ 
made  at  any  time,  but  such  deed  loses  its  priority  over  a  subsequent  AqI^%2 
recorded  deed  from  the  same  vendor,  taken  without  notice  of  the  ^flgu'io)26' 
existence  of  the  first. 

68  Ga,  458. 

Deed  recorded  without  being  proved  or  acknowledged  according  to  law  is  no 
notice  to  subsequent  purchaser:  7  Ga.  432.  Irregular  registration  of  deed  is 
no  notice;  and  certified  copy  of,  not  required  to  be  recorded,  is  not  evidence: 
11  Ga.  636;  32/165.  No  attestation  clause,  and  not  stated  as  delivered,  yet 
properly  recorded,  where  signed  by  justice  of  the  peace  and  another  witness: 
19  Ga.  8.  The  notice  of  prior  unrecorded  deed  affects  subsequent  purchaser: 
25  Ga.  55.  A  purchaser  without  from  one  with  notice  of  prior  unrecorded 
deed  before  its  record,  protected:  27  Ga.  637.  Where  another  deed  to  same 
property  not  recorded  in  time,  first  has  precedence:  27  Ga.  406.  Purchaser 
recording  his  deed  properly  without  notice  of  bond  with  purchase-money  paid 
to  same  land  has  precedence  :  29  Ga.  485.  Aliter,  if  deed  is  not  recorded  in  time 
and  has  notice  of  bond  with  purchase-money  paid  :  32  Ga.  418.  Failure  to  re- 
cord affects  only  persons  purchasing  by  subsequent  deed :  9  Ga.  23.  Copy  of 
deed  only  read  as  evidence,  with  proof  of  original  being  recorded  in  county 
where  the  land  is:  24  Ga.  494;  9/440.  Purchaser  at  sheriff's  sale  having  deed 
first  recorded,  preference  over  unrecorded  one:  10  Ga.  253.  But  see  failure 
of  purchaser  at  administrator's  sale  to  record  in  twelve  months:  47  Ga.  195. 
Registration  of  derivative  conveyance  no  notice  of  title  having  passed  out  of 
original  grantor:  14  Ga.  530.  When  retrospective  registry  acts  not  unconsti- 
tutional: 13  Ga.  1.  As  to  precedence  of  older  deed  not  recorded  in  time,  but 
recorded  before  junior  one  recorded  in  time:  25  Ga.  648;  29/440.  If  neither 
deed  recorded  in  time,  oldest  has  precedence :  48  Ga.  461 ;  49/165.  If  older  not 
recorded  in  twelve  months,  does  not  affect  adverse  possession  of  younger  pur- 
chaser without  notice:  43  Ga.  291.  Failure  of  index  to  record-book  to  show 
where  deed  to  be  found  does  not  affect  one  in  fact  recorded:  50  Ga,  327.  Rec- 
ord of  trust  deed  not  notice  of  property  purchased  with  proceeds  thereof  by 
trustee:  55  Ga.  504.  What  sufficient  to  put  on  notice  of  prior  unrecorded 
deed:  57  Ga.  540.  Constructive  notice:  25  Ga,  277.  Record  of  intermediate 
deed  will  not  avail  to  cure  failure  to  record  original :  57  Ga.  155.     Gift  re- 
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corded  in  twelve  months  after  made  is  notice  to  subsequent  purchaser:  29  Ga. 
405.  Section  cited  and  construed  :  60  Ga.  593.  Recitals  in  a  deed  as  notice  to 
party  who  claims  under  it:  54  Ga.  170.  And  as  to  what  is  notice:  61  Ga.  469. 
Section  cited,  where  record  of  younger  deed  in  time  did  not  affect  possession 
under  older  deed  not  so  recorded  :  63  Ga.  325,  328.  Section  referred  to,  as  to 
preference  from  recording  only  avails  where  both  deeds  from  same  grantor : 
63  Ga.  526  ;  33/569. 

Assent  of  beneficiary  of  trust  to  deed  by  trustee,  being  written  on  deed, 
properly  recorded  with  it :  67  Ga.  502. 

Failure  to  record,  or  attestation  by  but  one  witness,  not  postponed  to  junior 
judgments :  68  Ga.  225.     See  60  Ga.  588  ;  62/623-627. 

One  holding  bond  for  title,  with  purchase-money  paid  and  tenant  in  posses- 
sion, has  priority  over  a  subsequent  deed  recorded  in  time:  72  Ga.  127. 

Not  applicable  as  between  executed  conveyance  and  parol  contract  of  sale 
with  purchase-money  paid.  Bond  for  title  (under  seal),  purchase-money  paid, 
is  in  large  sense  a  deed  :  88  Ga.  513. 

As  to  priority  between  deed  and  bond  for  title  with  purchase-money  paid, 
see  29  Ga.  485 ;  33/418 ;  71/374. 

Where  devise  clearly  conveyed  testator's  interest,  notwithstanding  latent 
ambiguity  raised  by  extrinsic  evidence  of  her  previous  unrecorded  deed  con- 
veying part  of  tract  to  another,  bona  fide  purchaser's  junior  recorded  deed 
takes  precedence:  94  Ga.  641. 

Omission  of  clerk  to  enter  fact  of  record  on  paper  which  he  records  does 
not  invalidate  registry:  73  Ga.  701. 

Record  of  deed  not  notice  to  bona  fide  purchaser,  as  to  land,  through  mis- 
take, not  described  in  face:  67  Ga.  248. 

Possession  charges  all  persons  with  notice  of  unrecorded  deed  to  possessor: 
67  Ga.  97,  102. 

Possession  is  notice,  although  tenant  misinformed  subsequent  purchaser : 
72  Ga.  127. 

Where  record  of  deed  at  instance  of  maker  was  notice  of  grantee's  title, 
and  estopped  heirs,  though  no  actual  delivery  :  82  Ga.  723. 

Written  contract  conveying  growing  sawmill  timber,  not  recorded  in  one 
year,  yields  to  second  deed  to  purchaser  without  notice, recorded  in  time:  82 
Ga.  793. 

Deed  of  gift  not  void  against  subsequent  creditor  of  grantor,  though  unre- 
corded, donee  being  in  possession,  etc. :  91  Ga.  93. 

Record  of  deed  sufficient  evidence  of  delivery,  but  not  conclusive:  91 
Ga.  472. 

No  statute  authorizes  record  of  certified  copy  deed  from  records  of  another 
county:  92  Ga.  230. 

Homestead  here  not  good  against  wife's  mortgage,  she  having  recorded 
title,  superior  unrecorded  title  being  in  husband  :  92  Ga.  366,  367. 

Acts  1882-3,      §3619.    When  deeds,  etc.,  may  be  rerecorded.     Clerks  of   the  superior 

$6217.         courts  may  record  the  second  time  any  deed,  or  other  recorded  in- 

strument,   and  the  certificate  of  record,   when  the  record  of  such 

instruments  is  lost  or  destroyed  by   fire.     Such  rerecording  shall  be 

as  valid  as  the  first,  and  shall  take  effect  from  the  date  of  the  first 

record:    Provided,  the  second  record  is  within  twelve  months  after 

the  loss  or  destruction  of  the  first. 

ActsMBs,       §3620.  (2706.)  Deeds,  how  attested  for  record.     In  order  to  author- 

$$508,2781.  jze  tne  record  of  a  deed  to  realty  or  personalty,  if  executed  in  this 
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State,  it  must  be  attested  by  a  judge  of  a  court  of  record  of  this 
State,  or  a  justice  of  the  peace,  or  notary  public,  or  clerk  of  the  su- 
perior court,  in  the  county  in  which  the  three  last  mentioned  officers 
respectively  hold  their  appointments,  or  if  subsequent  to  its  execu- 
tion the  deed  is  acknowledged  in  the  presence  of  either  of  the  named 
officers,  that  fact,  certified  on  the  deed  by  such  officer,  shall  entitle 
it  to  be  recorded. 

On  the  Act  of  1785 :  1  Ga.  5.  Formerly  there  could  be  no  proper  probate  of 
a  deed  by  subscribing  witness  before  clerk  of  the  superior  court:  7  Ga.  530. 
No  proper  registration  of  deed  since  1839,  attested  by  justice  of  the  peace 
alone  :  30  Ga.  83.  Attestation  for  record  by  clerk  of  superior  court  of  county 
where  land  is,  with  other  witnesses,  can  admit  it  to  record:  26  Ga.  406.  What 
attestation  sufficient:  19  Ga.  8;  17/62.  Presumption  in  favor  of  attestation 
being  legal,  especially  i^one  of  attesting  witnesses  is  a  magistrate :  53  Ga.  59. 
A  witness  may  testify  to  a  defective  probate  of  a  deed  destroyed  :  57  Ga.  540. 

Improperly  executed  deed  not  admissible  in  evidence  though  recorded: 
85  Ga.  835.. 

Though  attestation  clause  silent  as  to  delivery,  deed  is  prepared  for  record 
if  officially  attested  by  clerk  superior  court,  and  another  witness:  87  Ga.  573. 

Where  husband's  voluntary  deed  to  wife  unofficially  witnessed,  and  after- 
wards acknowledged  before  clerk  superior  court,  who  failed  to  certify  the  fact 
on  deed,  but  attested  officially  ;  not  notice  though  recorded:  87  Ga.  217. 

Section  repealed  Act  of  1854  allowing  attestation  by  clerk  of  inferior  court : 
88  Ga.  454. 

Interlineations  in  handwriting  of  attesting  official,  are  presumed  made  at 
or  before  execution  :  89  Ga.  793. 

Failure  to  record  deed,  or  its  attestation  by  but  one  witness,  does  not  post- 
pone it  to  junior  judgments:  68  Ga.  225,  227 ;  see  also  62  Ga.  627. 

Deed  without  attesting  witnesses  passes  title  ;  proper  attestation  admits  to 
record :  91  Ga.  587,  588. 

83621.  If  attested  out  of  this  State.     To  authorize  the  record  of  aActsi895. 

p  73. 

deed  to  realty  or  personalty,   when  executed  out  of  the  State,  the  §$503/2731, 
deed  must  be  attested  by  or  acknowledged  before  a  commissioner  of 
deeds  for  the   State  of  Georgia,  or  a  consul  or  vice-consul  of  the 
United  States  (the  certificate  of  these  officers  under  their  seal  being 
evidence  of  the  fact),  or  by  a  judge  of  a  court  of  record  in  the  State 
where  executed,  with  a  certificate  of  the  clerk  under  the  seal  of  such 
court  of  the  genuineness  of  the  signature  of  such  judge,  or  by  a 
clerk  of  a  court  of  record  under  the  seal  of  the  court,  or  by  a  notary 
public  of  the  State  and  county  where  executed,  with  a  certificate 
under  the  seal  of  the  court  from  the  clerk  of  the  court  under  which  ) 
the  notary  holds  his  appointment,  or  if  appointed  by  the  Governor,  f 
then  with  a  certificate  from  the  secretary  of  State,  certifying  that 
said  notary  was  at  the  time  of  the  execution  of  the  deed  regularly 
commissioned   and   authorized   by    law   to   attest  deeds   and    take 
acknowledgments  thereof. 

Witness  in  New  York  signed  "Commissioner  of  deeds  for  N.  Y.,"  his  cer- 
tificate held  to  have  cured  defect  and  attestation  good :  68  Ga.  585. 
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Deed  admitted  in  evidence  from  another  State  and  recorded  with  certificate 
of  acknowledgment  before  commissioner  of  deeds  for  Georgia:  58  Ga.  350. 
But  foreign  deed  recorded  not  admitted  in  evidence  where  attested  by  one 
witness  and  other  purporting  to  be  justice  of  peace:  58  Ga.  136  ;  59/704. 

Deed  executed  in  Florida,  attested  by  judge  of  court  of  record  there  and 
certifying  to  this  as  his  own  clerk,  is  valid :  59  Ga.  762. 

Attesting  certificate  by  commissioner  of  deeds  for  Georgia,  sufficient  with- 
out certificate  verifying  his  identity  and  official  character.  Erasure  and  in- 
terlineation were  self-explanatory  :  87  Ga.  634. 

Where  deed  executed  outside  of  Georgia,  recorded  copy  should  show  seal 
of  attesting  commissioner,  but  omission  not  necessarily  fatal :  87  Ga.  634. 

Clerk's  certificate  as  to  genuineness  of  judge's  signature  must  be  positive: 
82  Ga.  80. 

Deputy-clerk  must  certify  over  his  own  signature,  not  "A.  B.,  clerk,  by  C. 
D.,  deputy-clerk"  :  82  Ga.  80. 

One  attesting  witness  signing  as  judge,  but  no  certificate  of  clerk  that  court 
one  of  record,  insufficient:  82  Ga.  80. 

ACobbrii6i       §3622.   (2706  a.)  Deed  to  land  in  which  wife  has  interest,  how  attested. 

§273i.  Where  &  feme  covert  has,  or  may  have,  any  right  in  part  or  the  whole 
of  any  lands  and  tenements  to  be  conveyed,  and  the  said  feme  covert 
willingly  consents  to  part  with  her  right  by  becoming  a  party  with 
her  husband  in  the  sale  of  such  lands  and  tenements,  in  such  cases 
as  these,  the  said  feme  covert  shall  become  a  party  with  her  husband 
in  the  deed  of  conveyance,  and  sign  and  seal  the  same  before  an 
officer  authorized  to  attest  deeds,  declaring  before  said  officer  that 
she  has  joined  with  her  husband  in  the  alienation  of  said  lands  and 
tenements  of  her  own  free  will  and  consent,  without  any  compulsion 
or  force  used  by  her  said  husband  to  oblige  her  to  do  so;  which 
declaration  shall  be  made  in  the  following  words,  or  words  to  the 
like  effect,  viz.:  "  I,  A.  B.,  the  wife  of  C.  D.,  do  declare  that  I  have 
freely  and  without  any  compulsion  signed,  sealed  and  delivered  the 
above  instrument  of  writing,  passed  between  D.  E.  and  CD.,  and  I 
do  hereby  renounce  all  title  or  claim  of  dower  that  I  might  claim  or 
be  entitled  to,  after  the  death  of  C.  D.,  my  said  husband,  to  or  out 
of  the  lands  or  tenements  therein  conveyed.  In  witness  whereof,  I 
have  hereunto  set  my  hand  and  seal."  And  the  said  officer  shall 
indorse  upon  the  deed  the  acknowledgment  of  the  said  feme  covert 
made  before  him,  and  sign  the  same. 

This  section  applies  to  what  cases:  93  Ga.  24;  55/41. 

There  should  be  two  witnesses  to  instrument  executed  by  wife:  47  Ga.  651. 

Wife's  consent  to  conveyance  by  husband  to  secure  debt  need  not  be  mani- 
fested in  form  prescribed  by  colonial  Act  of  1760:  54  Ga.  529. 

Where  woman  joins  husband  in  deed  to  lands,  presumed  that  she  had  or 
claimed  title :  93  Ga.  24. 

Acti8so,         §3623.   (2707.)      Probate  by  witness.     If  a  deed  is  neither  attested 

$2781.         by,  nor  acknowledged  before,  either  of  the  officers  aforesaid,  it  may 

be  admitted  to  record  upon   the  affidavit   of  a  subscribing  witness, 
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before  either  of  the  above-named  officers,  testifying  to  the  execution 
of  the  deed  and  its  attestation  according  to  law.  A  substantial 
compliance  with  this  requisition  shall  be  held  sufficient  in  the 
absence  of  all  suspicion  of  fraud. 

Omission  in  probate  to  state  deed  was  delivered  :  11  Ga.  636,  640.  Probate 
not  valid  or  sufficient :  13  Ga.  522 ;  29/45 ;  32/418.  What  sufficient  proof  of 
execution  :  18  Ga.  579.  A  valid  probate  by  a  subscribing  witness :  29  Ga.  246  ; 
19/78,81.  Registration  of  foreign  deed  not  sufficient  proof  of  its  probate:  9 
Ga.  174.  Presumed  a  deed  properly  recorded  where  one  of  the  witnesses  a 
magistrate:  1  Ga.  3 ;  17/64;  19/8.  Recording  on  minutes  of  superior  court 
does  not  dispense  with  statutory  requirement  of  registry  :  9  Ga.  440. 

§3624.    (2708. )   By  other  persons.     If  the  subscribing  witness,  or  wit-  AoobD3i76 
nesses,  be  dead,  or  lunatic,  or  removed  without  the  State,  or  other- ^t^41^ 
wise  incapacitated  to  make  the  affidavit,  the  affidavit  of  a  third  ^fg1858' 
person  to  the  fact,  and  to  the  genuineness  of  the  handwriting  of  the§5'246- 
subscribing  witness,  or  witnesses,   shall  be  sufficient  to  admit  the 
deed  to  record. 

Secondary  proof  of  execution  of  a  deed  where  subscribing  witness  resides 
out  of  this  State  :  6  Ga.  382. 

§8625.   (2709.)   Record  of  execution.     A  purchaser  at  sheriff's  sale  ^obb45i79 
may  have  the  execution  under  which  the  property  was  sold  recorded  §5447- 
with  his  deed,  together  with  all  the  entries  on  said  execution,  and  in 
the  event  of  the  loss  or  destruction  of  the  original  execution,  a  copy 
of  such  record  shall  be  admitted  in  evidence. 

Sheriff's  deed  for  taxes  is  not  evidence  without  the  execution  under  which 
he  acted:  55  Ga.  572.  The/,  fa.  should  accompany  the  sheriff's  deed:  56  Ga. 
359.  Where  sheriff's  deed  admitted  on  proof  of  loss  of  the  fi.  fa.:  56  Ga.  644. 
Recorded  deed  of  personalty  should  go  in  evidence  without  more  proof:  29 
Ga.  356.  Affidavit  of  subscribing  witness  to  bill  of  sale :  19  Ga.  78.  As  to 
marriage  settlements :  32  Ga.  165.  Where  written  bill  of  sale  of  steam-tug 
recorded  should  have  been  introduced  in  evidence:  55  Ga.  377,  378. 

Sheriff's  deed  though  unaccompanied  by  judgment  or  fi.fa.,  good  color  of 
title :  22  Ga.  56 ;  68/767. 

If  original/,  fa.  lost,  etc.,  copy  from  records  admissible  in  evidence.  True 
as  to  United  States  Court/,  fa.:  69  Ga.  283,  284. 

§3626.   (2710.)  Bills  of  sale  to  personalty .     Deeds  and  bills  of  sale  A^%. 
to  personalty  may  be  recorded  in  the  office  of  the  clerk  of  the  supe-  ^y855"6' 
rior  court  of  the  county  where  the  maker  resides      Such  record  being 
permissive  and  not  compulsory,  is  not  constructive  or  implied  notice 
to  any  one;  it  is  otherwise,  where  the  law  requires  the  record  to  be 
made,  and  it  is  properly  made. 

Recorded  deed  of  personalty  entitled  to  go  in  evidence  without  other  proof: 
29  Ga.  356. 

Judgment  levied  on  matured  crop  takes  precedence  to  unrecorded  bill  of 
sale  to  growing  crop  given  to  secure  debt  for  supplies:  86  Ga.  360. 

§3627.  (2711.)  Laws  continued.  All  deeds  heretofore  by  any  act 
declared   valid,  or  where  improperly  recorded  the  record  has  .been 
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declared  valid  or  sufficient,  shall  continue  under. this  Code  in  the 
same  situation  as  if  the  original  acts  remained  in  force. 

Act  1812,         83628.   (2712.)  Deed  evidence,  when.      A  registered  deed  shall  be 

Cobb,  167.  ....  ° 

Act  1827,     admitted  in  evidence  in  anv  court  in  this  State   without  further 

Cobb,  172.  J 

Act  1841,     proof,  unless  the  maker  of  the  deed,  or  one  of  his  heirs,  or  the  oppo- 

Cobb,178.  l  '  '  '  ^L 

Acts  1855-6,  site  party  in  the  cause,  will  file  an  affidavit  that  the  said  deed  is  a 

p.  143.  r         J  ' 

$2726.  forgery,  to  the  best  of  his  knowledge  and  belief,  when  the  court 
shall  arrest  the  cause  and  require  an  issue  to  be  made  and  tried  as 
to  the  genuineness  of  the  alleged  deed. 

Registered  deed  should  have  been  admitted  in  evidence:  1  Ga.  3.  Person- 
alty :  29  Ga.  356.  If  deed  not  recorded,  proof  of  its  execution  must  be  shown  : 
22  Ga.  403.  Impeaching  a  deed  for  forgery :  10  Ga.  491 ;  44/579 ;  42/623 ; 
36/463;  29/450;  14/545.  Where  the  holder  of  younger  deed  can  deny  that 
grantor  had  conveyed  to  first  grantee:  18  Ga.  350.  "Where  it  is  shown  that 
magistrate  purporting  to  sign  as  subscribing  witness  is  no  magistrate,  as  evi- 
dence of  forgery :  30  Ga.  619  ;  60/482,  483.  The  issue  of  forgery  not  made  as 
against  an  ancient  deed  over  thirty  years  old  :  43  Ga.  349,  525.  Except  where 
there  are  indications  on  its  face  of  not  being  genuine  :  58  Ga.  589.  The  issue  of 
forgery  can  only  be  used  as  against  a  registered  deed  :  44  Ga.  515.  "Where  pro- 
duction of  title  papers  attacked  for  forgery  might  be  required:  47  Ga.  81,  82. 
"Where  defectively  executed  and  improperly  recorded  deed  admitted  without 
objection  :  54  Ga.  613.  Where  the  decree  must  accompany  the  guardian's  deed 
in  evidence:  50  Ga.  629.  And^/i.  fa.  must  accompany  sheriff's  deed  in  sale  for 
taxes:  55  Ga.  572;  24/494.  "Where  deed  recorded  in  another  State,  not  ad- 
mitted, not  being  properly  witnessed :  58  Ga.  130. 

In  ejectment,  deed  from  one  lessor  to  another,  whether  void  or  voidable, 
admissible  to  show  privity,  etc. :  65  Ga.  537. 

Sheriff's  deed  rejected,  where  judgment  and  execution  on  which  founded 
not  shown  :  75  Ga.  375. 

Marshal's  deed  not  inadmissible  because  executed  by  deputy  :  77  Ga.  42. 

If  less  than  thirty  years  old,  must  be  recorded  in  county  where  land  lies,  to 
be  admissible  in  evidence  without  proof:  68  Ga.  455. 

Deed  not  recorded,  execution  must  be  proved  :  82  Ga.  628. 

Improperly  executed  deed,  not  admissible  in  evidence,  though  recorded: 
85  Ga.  835. 

Deed  admissible  in  evidence,  though  no  possession  under  it  shown :  84  Ga. 
56,  57. 

If  description  applicable  to  premises  in  dispute,  deed  admissible;  whether 
apparent  error  in  lot  number  was  merely  clerical,  for  jury  :  90  Ga.  1. 

Instrument  here  held  entitled  to  record  as  deed,  and  admissible  without 
proof  of  execution  :  93  Ga.  127. 

Failure  to  have  fi.  fa.  entered  on  general  execution  docket  does  not  render 
it  inadmissible  in  evidence  in  claim  case:  91  Ga.  759. 

Record  of  a  marshal's  deed  recorded  in  Alabama  is  not  proof  of  the  deed  in 
Georgia  courts  so  as  to  dispense  with  proof  of  execution  :  74  Ga.  296. 

Fact  of  registry  of  mortgage  in  Alabama  no  proof  of  its  execution  here :  74 
Ga.  370 ;  see  also  27  Ga.  96. 

This  section  applies  only  to  registered  deeds,  and  even  then  is  cumulative  ; 
it  is  not  applicable  to  grants  from  State.  Any  deed,  ancient  or  modern,  after 
being  read  to  jury,  may  be  attacked  as  forgery  by  any  competent  evidence: 
75  Ga.  490. 
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Deed  dated  1835,  recorded  just  before  suit  in  1883,  subscribing  witnesses  dead, 
held  forgery  under  the  proof :  75  Ga.  759. 

Copy  deed  admitted  by  agreement,  without  accounting  for  original,  will 
not  estop  attack  for  forgery.     Ancient  deeds  attacked  for  forgery  :  75  Ga.  419. 

Burden  is  on  party  offering  deed  so  attacked  ;  that  it  is  recorded  does  not 
change  onus  :  79  Ga.  139  ;  see  also  39  Ga.  550 ;  42/623  ;  58-587,  589 ;  82/689.  Sec- 
tion applies  though  deed  attacked  be  more  than  thirty  years  old :  79  Ga.  139- 
141.  Mere  testimony  that  deed  attacked,  copy  of  which  was  offered  in  evidence, 
appeared  genuine,  inadmissible:  79  Ga.  139-141. 

Though  deed  be  admitted  as  ancient  deed,  jury  may  look  to  deed  itself  for 
evidence  of  forgery  :  80  Ga.  738. 

Genuineness  of  deed,  whether  "ancient  or  modern,"  may  be  challenged  :  81 
Ga.  387. 

Certificate  from  Executive  Department  showing  that  person  by  whom  deed 
purported  to  be  attested  as  justice  of  the  peace  was  not  in  commission  in  that 
county  then,  conclusive  if  not  met:  81  Ga.  387;  citing  75  Ga.  427;  60/482; 
30/619,  624 ;  5/6. 

Proof  from  record,  that  supposed  official  witness  was  not  such  officer  at  time 
of  attestation,  conclusive  of  forgery  unless  rebutted  :  75  Ga.  419. 

Affidavit  not  proof ;  only  makes  issue,  leaving  burden  on  party  offering  deed, 
to  prove  execution  as  if  deed  not  recorded  ;  generally  by  subscribing  witnesses  ; 
exceptions :  82  Ga.  689. 

Issue  of  forgery  by  affidavit  not  made  upon  certified  copy  deed  from  record, 
when.  No  issue  of  forgery  by  affidavit,  unless  deed  attacked  recorded  in 
county  where  land  lies :  92  Ga.  230. 

Plaintiff's  deed  held  forgery,  and  main  case  nonsuited  ;  new  trial  granted  on 
issue  of  forgery,  and  judgment  of  nonsuit  set  aside:  95  Ga.  730. 

Middle  initial  of  feoffor  erased,  presumed  done  before  deed  executed,  un- 
less deed  denied  on  oath :  73  Ga.  25. 

See  also  17  Ga.  558  ;  31/371 ;  36/482  ;  45/544 ;  58/590. 

Appearance  of  deed  itself  here  justifies  strong  suspicion  :  77  Ga.  292. 

§3629.  Affidavits  of  forgery  of  deeds  to  be  ivithdrawn,  when.  Where  Actsissi, 
affidavits  of  forgery  have  been  filed  to  plaintiff's  deeds,  and  the  deeds  $$27-6' 2731- 
have  been  turned  over  to  the  defendant  or  his  counsel  in  order  to 
procure  evidence  upon  the  issue  of  forgery,  and  shall  have  been  de- 
stroyed or  lost  by  the  defendant  or  his  counsel,  or  for  any  cause  shall 
not  be  returned  to  plaintiff,  then  the  judge  trying  said  case  shall 
strike  the  affidavit  of  forgery,  and  withdraw  said  issue  from  the  jury, 
until  such  deed  shall  be  produced.  The  same  rule  shall  apply 
where  the  plaintiff  files  an  affidavit  of  forgery  as  to  the  deeds  of  the 
defendant. 

§3630.   (2713.)   Copy  when  evidence.     If  the  original  deed  be  lost,  ^tiks 
a  copy  from  the  registry,  if  duly  recorded,  shall  be  admitted  in§£^'^- 
evidence  whenever  the  court  is  satisfied  of  the  fact  of  loss  or  destruc- 
tion; and  to  this  fact  the  party  may  bo  a  witness. 

Copy  admitted  in  evidence  only  when-  original  deed  properly  recorded: 
11  Ga.  636;  7/530;  24/494;  30/391.  Sufficient  certificate  of  a  clerk  to  a  copy 
deed :  26  Ga.  582.  Properly  recorded,  although  index  to  record  does  not  show 
it:  50  Ga.  327.  When  proceeding  and  verdict  in  issue  of  forgery  to  deed  will 
not  affect  one  not  a  party  :  57  Ga.  539.     Deed  or  other  writing  recorded,  how 
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admitted  in  evidence  after  being  lost  or  destroyed :  32  Ga.  688.  Secondary 
evidence  in  case  of  lost  deed :  16  Ga.  368.  When  secondary  sought  to  be  in- 
troduced, oath  to  be  made:  41  Ga.  40. 

See  annotations  to  section  5219. 

Evidence  of  search  sufficient  to  admit  copy  here :  70  Ga.  86. 

Certified  copy  of  record  in  another  county  admissible  to  show  mistake 
in  record  of  county  of  trial,  the  deed  conveying  lands  in  both  counties:  72 
Ga.  63. 

"Where  deed  to  land  in  two  counties  put  on  record  in  but  one,  certified  copy 
therefrom  does  not  prove  execution  of  deed  as  to  the  land  in  other  county : 
94  Ga.  651. 

Where  deed  lost  and  record  destroyed,  parol  testimony  admitted  :  80  Ga.  79. 

General  Note  on  Registration. — Affidavit,  to  introduce  copy  of  deed  lost 
or  destroyed  :  10  Ga.  439. 

Attestation  "in  the  presence  of,"  sufficient:  17  Ga.  62.  By  two  persons, 
one  a  justice  of  the  peace,  and  no  certificate  of  delivery,  etc.,  deed  should 
be  held  legally  on  record  until  the  contrary  is  shown :  19  Ga.  8.  Whether 
name  of  attesting  magistrate  was  affixed  subsequently  to  execution  was  a 
question  for  the  jury  :  39  Ga.  22. 

Bond  for  titles,  registration  of,  not  authorized  by  law  :  9  Ga.  440.  Not  good 
against  purchaser  without  notice  and  conveyance  recorded  in  time:  29  Ga.  485. 

Conveyance  derivative,  registration  of,  no  notice  that  title  has  passed  out 
of  original  grantor  :  14  Ga.  530.  Recording  in  time  will  cure  failure  to  record 
original  in  time,  etc. :  57  Ga.  156. 

Deed,  probate  of,  before  superior  court  clerk  by  subscribing  witness,  was 
not  valid  at  the  time  of  the  decision :  7  Ga.  530.  Lost  or  destroyed  and  sub- 
scribing witness  unknown,  dispenses  with  the  necessity  of  first  resorting  to 
them  to  prove  the  instrument:  14  Ga.  530.  Made  in  1822  and  recorded  in 
1836,  will  take  precedence  of  one  made  and  recorded  in  December,  1837:  25 
Ga.  648.  When  same  party  makes  two,  and  neither  is  recorded  in  time,  first 
holds:  27  Ga.  406.  Recorded  on  affidavit  of  one  subscribing  witness,  suffi- 
cient: 29  Ga.  246.  Recorded  after  twelve  months,  good  against  younger  not 
executed  until  after  former  had  been  recorded  :  29  Ga.  440.  Not  recoi'ded  in  time 
does  not  affect  plaintiff's  right  against  mere  wrongful  holders:  30  Ga.  553. 
Improper  admission  of,  to  record :  32  Ga.  418.  In  issue  formed  to  try  the 
genuineness  of  the  fact  that  the  deed  is  recorded,  does  not  change  the  onus: 
39  Ga.  550.  Existence,  genuineness  and  contents  of  lost  deed  may  be  shown 
by  certified  copy  if  properly  recorded:  40  Ga.  684.  Oldest  has  preference 
where  neither  has  been  recorded:  49  Ga.  165.  Of  gift  required  by  law  of 
South  Carolina  to  be  proven  and  registered,  registry  no  proof  of  probate: 
9  Ga.  174.  Purchaser  at  sheriff's  sale  who  has  deed  first  recorded,  gains 
same  preference  over  unrecorded  deed,  as  if  he  had  bought  directly  from 
the  debtor  himself:  10  Ga.  253.  Purchaser  at  administrator's  sale,  same  rule 
applies  to  deed,  as  if  bought  from  intestate  in  his  lifetime:  13  Ga.  1. 

Ejectment,  when  one  drew  land,  and  before  grant  issued  conveyed  for  a 
valuable  consideration,  and  after  grant  conveyed  to  another,  the  deed  not 
recorded,  held  that  ejectment  would  not  lie  on  this  latter  deed:  29  Ga.  17. 

Estoppel,  when  a  vendor  makes  two  deeds  to  same  land,  and  the  younger 
deed  is  duly  recorded  and  the  older  is  not,  the  vendee  in  younger  deed  is 
not  estopped  from  saying  that  vendor  had  not  conveyed  the  land  to  donee 
in  the  first  deed:  18  Ga.  350. 

Evidence,  deed  or  other  instrument  in  writing  more  than  thirty  years  old 
admitted  in,  and  need  not  be  proved,  etc.  :  1  Ga.  551.     Where  such  deed  has 
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been  improperly  admitted  to  record  :  57  Ga.  155.  Registered  deed  admitted 
in  ejectment  suit,  without  further  proof,  unless,  etc.:  36  Ga.  463.  Custom  of 
clerk  of  superior  court  to  indorse  all  papers  left  for  record  as  recorded  on 
day  left,  whether  so  in  fact  or  not,  inadmissible:  82  Ga.  80. 

Fi.  fa.  against  vendor,  when  registration  will  not  do  in  place  of  possession 
to  exempt   land    from:    27  Ga.   341. 

Marriage  contract,  valid  between  the  parties,  although  not  recorded:  22 
Ga.  402. 

Mortgage,  whether  recorded  mortgage  had  been  stamped,  question  for  the 
jury :  39  Ga.  180. 

Notice,  constructive,  of  unrecorded  marriage  settlement,  sufficient  to  bind 
bona  fide  purchaser,  creditor,  etc. :  25  Ga.  277.  Constructive  registration  of  such 
conveyances  only  as  required  to  be  recorded  is,  to  subsequent  purchasers:  32 
Ga.  165.  Possession  of  older  deed  unrecorded  is,  to  persons  claiming  under 
younger  unrecorded  deed:  23  Ga.  207.  Record  of  deed  in  time  is  actual 
notice:  29  Ga.  405.  Record  of  trust  deed  is  not  constructive  notice,  except 
in  relation  to  the  property  conveyed  therein:  81  Ga.  30. 

Power  of  attorney  may  be  recorded  with  deed,  but  not  a  necessity  :  29 
Ga.  440.  May  be  recorded  under  same  rules  as  deed  made  under,  and  may 
be  read  in  evidence :  27  Ga.  418. 

Purchaser  without  notice  of  prior  unrecorded  deed  from  one  who  pur- 
chased with  notice  of  the  deed,  protected:  27  Ga.  637. 

Usury,  record  of  deed  that  failed  to  pass  title  because  of,  not  notice  of 
the  instrument  as  a  mortgage:  63  Ga.  623. 
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EIGHTH  TITLE. 

Of  Contracts. 


CHAPTER  1. 


GENERAL    PRINCIPLES. 


$3526.  §3631.   (2714.)    What  is  a  contract.     A  contract  is  an  agreement 

between  two  or  more  parties   for  the  doing  or  not  doing  of  some 
specified  thing. 

Agreement  must  be  so  certain  that  parties  can  have  an  action  on  it :  1  Ga. 
220.     Where  contract  implied  :  50  Ga.  443  ;  59/413  ;  46/494  ;  44/289. 

Judgment  for  a  tort  is  not  a  contract :  71  Ga.  272. 

Statutory  penalty  is  not  an  obligation  arising  ex  contractu,  and  justice  court 
has  no  jurisdiction  :  84  Ga.  408. 

^K0'3438,  §8682.  (2715.)  Executed  or  executory .  An  executed  contract  is  one 
in  which  all  the  parties  thereto  have  performed  all  the  obligations 
which  they  have  originally  assumed.  An  executory  contract  is  one 
in  which  something  remains  to  be  done  by  one  or  more  parties. 

Courts  will  not  disturb  an  executed  illegal  contract :  5  Ga.  404;  3/176;  un- 
less where  public  policy  would  be  promoted :  16  Ga.  416.  Money  paid  on  an 
illegal  executed  contract  cannot  be  recovered  back:  30  Ga.  547.  Courts  will 
not  lend  their  aid  to  disturb  illegal  executed,  or  to  enforce  illegal  executory 
contracts :  35  Ga.  330 ;  41/315  ;  55/262 ;  11/547  ;  57/179 ;  41/316  ;  61/327  ;  3/182  ; 
9/158 ;  44/642.  An  executory  agreement :  60  Ga.  428,  430.  Consideration 
necessary  to  executory  contract :  32  Ga.  235.  Contracts  of  record  defined : 
35  Ga.  72.     A  judgment  is  a  contract  of  record  :  54  Ga.  482. 

Gratuitous  agreement  may  be  modified  before  execution:  77  Ga.  105. 

Where  agreed  purchaser  of  land  has  never  taken  possession,  nor  conveyance 
delivered  though  tendered,  suit  for  purchase-money  not  maintainable  while 
title  still  in  seller.  His  remedy  is  either  specific  performance  or  damages  for 
breach  of  agreement  to  purchase :  94  Ga.  661. 

Absolute  deed  is  executed  contract,  grantee's  bond  for  titles  merely  execu- 
tory contract.  If  deed  and  bond  scheme  to  defraud  creditors,  maxim  in  pari 
delicto  applies :  82  Ga.  373. 

§8633.  (2716.)  Contracts  of  record.  A  contract  of  record  is  one 
which  has  been  declared  and  adjudicated  by  a  court  having  jurisdic- 
tion, or  which  is  entered  of  record  in  obedience  to,  or  in  carrying 
out,  the  judgments  of  a  court. 

71  Ga.  273. 

Cited,  in  holding  that  judgment  bears  same  rate  of  interest  as  the  contract : 
72  Ga.  370. 
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§3634.   (2717.)   Specialty.     A  specialty  is  a  contract  under  seal,  ^sf'JS 
and  is  considered  by  the  law  as  entered  into  with  more  solemnity, 
and  consequently  of  higher  dignity,  than  ordinary  simple  contracts. 

Action  on  a  statute  of  the  State  in  nature  of  specialty  as  regards  statute  of 
limitations :  10  Ga.  162.  Indorsement  of  a  sealed  instrument  is  a  contract 
under  seal:  29  Ga.  700.  Bond  with  ink  scroll  with  seal  written  in  it  opposite 
party's  name  signed  to  it,  a  sealed  instrument:  12  Ga.  459;  13/502;  29/427. 
Note  under  seal  payable  to  bearer,  negotiable :  15  Ga.  529.  Plea  of  failure  of 
consideration  against  a  note  under  seal:  16  Ga.  377  ;  35/320. 

A  seal  imports  consideration  :  90  Ga.  332. 

Recital  "witness  our  hand  and  seal,"  without  more,  does  not  make  a  sealed 
instrument :  72  Ga.  898.     See  82  Ga.  883. 

§3635.  (2718.)  Simple  contracts.  All  other  contracts  than  those 
specified  above  are  termed  simple  contracts. 

§3636.  (2719.)  Parol  contracts.  Simple  contracts  may  be  either  in 
writing,  or  rest  only  in  words  as  remembered  by  witnesses.  Parol 
contracts,  under  this  Code,  shall  include  only  the  latter. 

Condition  in  parol  contract  not  shown  by  conversations  between  plaintiff 
and  third  person  :  76  Ga.  828. 

§3637.   (2720.)  Essentials  of  a  contract.     To  constitute  a  valid  con- $$3526, 8681. 
tract,  there  must  be  parties  able  to  contract,  a  consideration  moving 
to  the  contract,  the  assent  of  the  parties  to  the  terms  of  the  con- 
tract, and  a  subject-matter  upon  which  it  can  operate. 

Consideration  of  a  contract  defined:  12  Ga.  52.  Issue  of  capacity  of  party 
to  contract  passed  on  by  the  jury  :  30  Ga.  263  ;  43/85.  Consideration  of  con- 
tract open  to  inquiry  between  the  parties :  55  Ga.  78.  What  not  a  good  con- 
sideration for  son  to  give  new  note  for  old  debt  of  father :  56  Ga.  208.  Money 
borrowed  on  usurious  contract,  good  consideration  for  promise  to  pay  back 
with  legal  interest:  57  Ga.  99.  What  sufficient  consideration  for  a  contract  to 
release  control  over  a  child :  59  Ga.  555. 

Parties  accepting  services  of  attorney  for  coparty,  not  bound  for  fees  here: 
65  Ga.  719,  720. 

Judgment  for  a  tort  is  not  a  contract :  71  Ga.  272. 

Slave's  purchase  of  property  and  declaration  of  trust  after  manumission, 
valid:  78  Ga.  181. 

Understanding  here  was  not  definite  enough  to  amount  to  a  contract:  81 
Ga.  775. 

Meeting  of  minds  essential  to  assent:  88  Ga.  748. 

One  not  bound  to  pay  for  policy  of  insurance,  different  from  kind  applied 
for,  where  he  offers  to  return  within  reasonable  time  :  93  Ga.  604. 

Contract  to  convey  lands  upon  performance  of  certain  conditions,  binds 
second  party  to  perform  the  conditions :  95  Ga.  693. 

§3638.    (2721.)    Contracts  absolute  or  conditional.     A  contract  may  $$3541, 3709. 
be  absolute  or  conditional.     In  the  former,  every  covenant  is  inde- 
pendent, and  the  breach  of  one  does  not  relieve  the  obligation   of 
another.     In  the  latter,  the  covenants  are  dependent  the  one  upon 
the  other,  and  the  breach  of  one  is  a  release  of  the  binding  force  of 
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all  dependent  covenants.     The  classification  of  every  contract  must 
depend  upon  a  rational  interpretation  of  the  intention  of  the  parties. 

Mutual  covenants  that  were  independent  and  not  dependent:  30  Ga.  561. 
Where  the  covenants  were  mutual  and  dependent :  46  Ga.  278.  Contracts  en- 
tire or  severable :  41  Ga.  337.  A  contract  may  be  absolute  or  conditional : 
45  Ga.  628.  An  absolute  right  qualified  with  a  condition :  53  Ga.  72.  Absolute 
unconditional  contract  of  sale :  54  Ga.  145. 

Contract  to  indemnify  attorney  about  to  pay  over  money,  given  without  in- 
sisting on  full  payment,  is  not  conditional  on  payment  of  whole  amount:  71  Ga. 
501. 

Covenants  independent,  where  one  agreed  to  build  party  wall  and  deed 
strip  of  land,  the  other  to  pay  one. half  cost  of  wall :  72  Ga.  708. 

One  joint  contractor  could  call  other  to  account  before  indemnity  bonds 
mutually  executed  as  agreed,  especially  where  same  had  not  been  demanded : 
75  Ga.  849. 

Si0'3707'  §3639.  (2722.)  Conditions  precedent  and  subsequent.  Conditions 
may  be  precedent  or  subsequent.  In  the  former,  the  condition  must 
be  performed  before  the  contract  becomes  absolute  and  obligatory 
upon  the  other  party.  In  the  latter,  the  breach  of  the  condition 
may  destroy  the  party's  rights  under  the  contract,  or  may  give  a  right 
to  damages  to  the  other  party,  according  to  a  true  construction  of 
the  intention  of  the  parties. 

What  must  be  averred  in  suing  on  a  contract  on  condition  :  1  Ga.  257.  Con- 
tract to  pay  certain  amount  of  money  on  condition  :  3  Ga.  94 ;  14/649.  Alter- 
native propositions  by  letter  by  buyer,  vendor  may  elect  to  take  either:  5  Ga. 
167.  What  must  be  alleged  and  proven,  to  recover  on  a  contract  with  condi- 
tion precedent:  13  Ga.  210.  As  to  conditions  precedent  and  mutual  dependent 
covenants :  17  Ga.  340.  Conditional  contract  for  rent :  28  Ga.  422.  Failure  to 
comply  with  condition  precedent,  defeating  plaintiff's  right:  32  Ga.  493.  In- 
dorser  "to  be  liable  in  second  instance"  after  maker  sued  to  insolvency  :  35  Ga. 
143;  53/381,382.  Conditions  precedent  to  recovery  on  an  insurance  policy: 
36  Ga.  429.  Section  cited  and  construed:  44  Ga.  119,  123.  Where  some  act  to 
be  done  before  performance,  must  aver  and  prove  that  it  has  been  complied 
with :  39  Ga.  544.  When  issue  of  stock  certificate  not  condition  precedent  to 
recovery  on  stock  subscriptions :  44  Ga.  597.  A  conditional  bond  :  29  Ga.  139. 
Words  of  covenant  and  not  of  condition  :  46  Ga.  241.  Agreement  to  pay  to  the 
capital  stock  of  railroad  on  demand  when  a  condition  thereto  has  been  per- 
formed :  51  Ga.  318.  Payment  of  one  note  on  condition  of  taking  up  another 
note  that  was  barred  by  the  statute  of  limitations :  51  Ga.  332.  A  condition 
precedent  that  all  liens  should  be  removed  before  payment:  51  Ga.  371.  Plea 
that  condition  upon  which  payment  was  to  be  made,  had  not  accrued:  53  Ga. 
456;  51/550,  551.  Partial  compliance  with  a  condition  will  not  do:  54  Ga. 
47-50.  Legacy  on  condition,  estoppel  by  acceptance:  40  Ga.  679.  A  fee  in 
land  by  will  upon  a  condition  :  45  Ga.  481 .  Recoupment  pleaded  for  failure  to 
comply  with  stipulations  in  the  contract :  55  Ga.  75.  Condition  for  support  for 
life:  62  Ga.  546. 

Where  one  agreed  to  build  party  wall  and  deed  strip  of  land,  the  other  to 
pay  one  half  cost  of  wall,  deed  was  not  condition  precedent:  72  Ga.  708. 

Agreement  to  give  acceptance  upon  receipt  of  goods  construed  as  condition 
precedent  to  sale :  76  Ga.  357, 
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Kailroad  authorized,  with  condition  precedent,  to  use  street,  cannot  until 
condition  complied  with :  84  Ga.  376. 

Condition  precedent,  performed  after  suit,  too  late  to  save  nonsuit :  84 
Ga.  401. 

Salesman  may  discontinue  his  services,  contract  allowing  him  to  make 
credit  sales  on  commission,  and  his  employers  withdrawing  this  right:  91 
Ga.  404. 

Subscriptions  to  capital  of  corporation  on  condition  that  $50,000  obtained, 
not  otherwise  binding :  95  Ga.  574. 

Contract  void  for  fraud,  recovery  had  in  suit  for  money  loaned,  without 
showing  presentation  and  dishonor:  76  Ga.  341. 

Where  breach  of  alleged  cross-obligations  did  not  give  defendant  right  of 
recoupment  in  suit  for  damages  for  breach  :  80  Ga,  692. 

Where,  of  thirty  cars  of  corn,  three  duly  paid  for  proved  spoiled,  buyer 
could  recoup  for  breach  of  warranty  as  to  latter,  and  seller  could  recover  for 
cars  unjustifiably  rejected :  83  Ga.  685. 

Hired  surety  on  bond  given  to  get  possession  of  goods,  entitled  to  pay  if 
liability  attaches  for  an  instant,  though  goods  shortly  afterwards  seized  under 
other  process :  82  Ga.  346. 

Dividend  declared  after  contract  of  sale  of  stock  complete,  was  buyer's, 
after  stock  paid  for ;  but  order  for  dividend  not  condition  precedent  to 
seller's  rights  to  payment;  buyer's  refusal  to  pay  until  such  order  given,  was 
rescission  :  83  Ga.  747. 

Grant  of  land  to  railroad  so  long  as  used  "for  shops,  depots  and  other 
conveniences  and  fixtures  necessary  for  company,"  not  complied  with  by 
building  tracks  across  it :  86  Ga.  585. 

As  to  condition  subsequent  in  deed  to  pay  grantor  annuity,  and  rights  of 
grantor  for  breach :  93  Ga.  497. 

Telegraph  company's  regulations  as  to  time  of  presenting  claim,  immaterial 
where  default  sued  for  is  failure  to  start  message :  94  Ga.  436. 

§3640.   (2723.)    Void  conditions.     Impossible,  immoral,  and  illegal $3138* 
conditions  are  void,  and  are  binding  upon  no  one. 

§3641.   (2724.)  Novation.      One   simple  contract  as  to    the  same  *gg£« 3106' 
matter,  and  on  no  new  consideration,  does  not  destroy  another  be- 
tween the  same  parties;  but  if  new  parties  are  introduced  by  nova- 
tion, so  as  to  change  the  person  to  whom  the  obligation  is  due,  the 
original  contract  is  at  an  end. 

See  notes  to  sections  2971  and  3732. 

What  not  a  novation  under  this  section :  51  Ga.  179,  180 ;  44/129 ;  40/438 ; 
38/517,  518.  A  novation  of  original  debt  by  which  its  fiduciary  character  is 
destroyed :  45  Ga.  492 ;  51/647.  When  not :  45  Ga.  469.  New  consideration 
that  would  amount  to  a  novation  :  41  Ga.  580 ;  40/193,  423,  487  ;  45/500 ;  45/137  ; 
54/408.  What  amounts  to  a  novation  in  renewal  of  a  liability:  31  Ga.  581: 
47/100;  56/214;  59/265,  266.  Where  not  such  a  novation  of  the  debt  as  to  pre- 
vent recovery  of  purchase-money :  46  Ga.  204,  580 ;  45/356.  Where  could  not 
subject  a  homestead  to  judgment  on  a  note  in  renewal  of  another  not  for  pur- 
chase-money :  61  Ga.  203.  What  such  a  novation  as  discharged  sureties :  64 
Ga.  740. 

Stated:  69  Ga.  373. 

Clerk  entering  service  of  partnership  formed  pending  his  employment  by 
one  partner,  and  discharged,  cannot  maintain  action  under  first  contract :  75 
Ga.  93. 
48 
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"Where  one  takes  his  brother's  place  in  contract  of  sale  and  gives  his  note 
for  amount  of  indebtedness,  he  cannot  plead  prior  payments  by  his  brother  to 
show  usury  :  80  Ga.  815. 

Nonsuit  awarded,  in  suit  on  contract,  evidence  showing  novation:  68  Ga.  814. 

Dividing  debt  into  small  notes  within  county  court  jurisdiction,  novation 
here,  and  payee  took  subject  to  certain  intervening  equities:  69  Ga.  373. 

Renewal  of  note  at  same  interest  not  novation :  72  Ga.  807. 

Distinction  between  renewal  and  novation  :  74  Ga.  37  ;  citing  53  Ga.  485. 

Terms  of  contract  binding  here,  unless  altered  by  subsequent  agreement: 
75  Ga.  494. 

Mortgage  to  W.  &  Co.,  in  renewal  of  one  to  W.  alone,  novation,  and  judg- 
ment obtained  between,  superior:  84  Ga.  593. 

Where  mortgage  is  cancelled  and  deed  taken  to  secure  mortgage  debt  and 
another,  there  is  novation :  91  Ga.  799. 

A  written  agreement  may  be  modified  after  signing,  and  that  it  is  executed 
is  a  sufficient  consideration  :  86  Ga.  439. 

Written  general  agreement  not  abrogate  previous  specific  contract  not 
referred  to :  93  Ga.  290. 

73Ga.459.  §3642.  Mutual  temporary  disregard  of  contract.  Where  parties,  in 
the  course  of  the  execution  of  a  contract,  depart  from  its  terms  and 
pay  or  receive  money  under  such  departure,  before  either  can  recover 
for  failure  to  pursue  the  letter  of  the  agreement,  reasonable  notice 
must  be  given  the  other  of  intention  to  rely  on  the  exact  terms 
of  the  agreement.  Until  such  notice,  the  departure  is  a  quasi  new 
agreement. 

^eeifijtMffi1'     §3643.   (2725.)   Entire  or  severable  contracts.      A  contract  may  be 

3726(3793   either  entire  or  severable.     In  the  former,  the  whole  contract  stands 

or  falls  together.     In  the  latter,  the  failure  of  a  distinct  part  does 

not  void  the  remainder.     The  character  of  the  contract  in  such  case 

is  determined  by  the  intention  of  the  parties. 

An  entire  contract  for  sale  of  real  or  personal  property,  if  void  in  part,  is 
void  entirely:  6  Ga.  590.  A  severable  contract:  19  Ga.  416.  An  entire  con- 
tract: 22  Ga.  184;  28/313;  30/877.  Where  the  consideration  was  severable: 
41  Ga.  331 ;  43/305. 

Contract  here  for  600  bales  of  cotton  to  be  delivered  in  lots  at  different 
times,  entire:  65  Ga.  210. 

Upon  contract  to  teach  nine  months  for  $45.00,  no  recovery  for  teaching  eight 
and  a  half  months.  Where  special  contract  performed  on  one  side  and  noth- 
ing to  be  performed  but  payment  on  other,  recovery  can  be  had  on  general 
i adcbitatus  assumpsit  or  quantum  meruit:  79  Ga.  444. 

Where  contract  was  not  apportionable :  80  Ga.  568. 

Contract  for  fifteen  tons  guano,  not  severable;  and  one  bag  not  branded, 
whole  contract  illegal  and  void  :  84  Ga.  606. 

Contract  severable,  specific  performance  of  part  decreed :  93  Ga.  587. 

^256882B97,  §^644.  (2726.)  Apportionment.  In  some  cases,  even  an  entire  con- 
og?!' ma!'  tract  is  apportionable;*  as  where  the  price  to  be  paid  is  not  fixed,  or 
8726,8998.  [$  by  the  contract  itself  apportioned  according  to  time,  so  if   the 

failure  of  one  party  to  perform  is  caused  by  the  act  of  the  other, 

the  contract  may  still  be  apportioned. 
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Construing  this  section  :  53  Ga.  83,  648. 

Culpable  neglect  by  ship-master  to  collect  freights  from  charterer  for  which 
both  he  and  owner  had  lien  on  cargo,  released  owner  pro  tanto  as  to  master's 
wages :  89  Ga.  661. 

Where  two-year  partnership  with  physician  terminated  by  his  death, 
premium  paid  therefor  not  recoverable,  nor  apportionable :  94  Ga.  196. 

§3645.  (2727.)  Assent  is  essential  to  contract.  The  consent  of  the 
parties  being  essential  to  a  contract,  until  each  has  assented  to  all 
the  terms  the  contract  is  incomplete;  until  assented  to,  each  party 
may  withdraw  his  bid  or  proposition,  unless  a  given  time  is  agreed 
on  in  which  the  other  party  may  assent. 

Son-in-law  not  responsible  for  physician's  services  to  dying  mother-in-law, 
because  he  was  present  when  he  attended  her  and  said  nothing:  66  Ga.  50. 

Judgment  for  a  tort  is  not  a  contract:  71  Ga.  272. 

Where  goods  are  shipped  to  vendee,  he  to  pay  certain  amount  for  freight, 
and  freight-bill  exceeds  that  amount,  he  may  reject  goods  and  rescind  con- 
tract :  71  Ga.  470. 

Sender  of  message  bound  by  rule  of  telegraph  company,  printed  on  forms, 
as  to  time  of  presenting  claim  for  damage  :  85  Ga.  425. 

Reasonable  terms  on  back  of  telegram  blank,  held  binding  on  sender  and 
sendee  of  messages :  92  Ga.  613. 

Policy  of  insurance  different  from  kind  applied  for,  party  not  bound  to  pay 
for  it  if  he  offers  to  return  within  reasonable  time :  93  Ga.  604. 

§3646.  (2728.)  Contracts  by  letter.  If  the  proposition  is  made  by 
letter,  the.  acceptance  by  written  reply  takes  effect  from  the  time  it 
is  sent,  and  not  from  the  time  it  is  received;  hence  the  proposer 
cannot  withdraw  in  the  meantime.  If  the  latter  contains  alterna- 
tive propositions,  the  party  receiving  may  elect. 

Stated :  4  Ga.  1.  Vendor  may  elect  which  of  alternative  propositions  by  let- 
ter he  will  take:  5  Ga.  167.  How  far  the  contract  by  letter  bound  the  writer: 
43  Ga.  298.  Contract  complete  on  delivery  of  the  letter  in  the  post-office :  55 
Ga.  448.     Letters  declared  on  in  substance  in  a  suit,  sufficient:  55  Ga.  164. 

Man  in  Rome  wired  acceptance  of  Chattanooga's  proposition,  adding  "send 
deeds  at  once  ;"  this  was  not  full  acceptance  :  81  Ga.  704. 

Contract  closed  by  cablegram  cannot  be  altered  by  letter  written  same  day : 
86  Ga.  558. 

A  limitation  or  condition  inserted  in  one  letter  need  not  be  repeated  or 
referred  to  in  subsequent  ones  in  order  to  preserve  its  force :  83  Ga.  627. 

Correspondence  held  to  constitute  contract  of  employment  between  busi- 
ness firm  and  salesman :  91  Gat  404. 

General  Note.  Notes  from  Code  of  1882 : 

A  corporation  may  take  a  note  by  authority  under  its  charter  to  contract : 
17  Ga.  575 ;  19/486.  Bank  charters  are  interpreted  as  contracts :  19  Ga.  325. 
Municipal  corporation  under  its  charter  could  contract  for  water-works :  28 
Ga.  50.  Where  directors  of  railroad  corporation  could  contract  to  issue  pre- 
ferred stock:  43  Ga.  13.  Injunction  against  a  railroad  making  a  contract  not 
authorized  by  its  charter:  40  Ga.  582.  Must  be  mutuality  of  obligation  to  sus- 
tain a  contract :  23  Ga.  124.  When  there  was  no  implied  contract :  29  Ga.  399 ; 
48/523.     As  to  consideration  and  mutuality  of  contracts :  32  Ga.  684 ;  36/184. 
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Not  dependent  contracts :  19  Ga.  416.  Ratification  by  parents  of  agreement 
with  minor  makes  it  binding :  28  Ga.  43.  State  not  responsible  for  contracts 
made  by  officers  of  Federal  army  during  the  war :  39  Ga.  609.  Remedies  for 
employee  where  contract  for  labor  broken  by  employer :  21  Ga.  157 ;  53/82. 
Mistake  and  acquiescence  in  a  contract:  40  Ga.  205.  Repudiation  of  aeon- 
tract:  47  Ga.  101.  Parent  suing  for  apportionment  of  contract  of  service  with 
minor:  53  Ga.  646.  Maker  of  note  bound  personally,  although  word  "admin- 
istratrix" be  annexed  to  her  signature :  57  Ga.  531.  Executive  warrant  on  State 
treasury  not  a  contract :  56  Ga.  674.  Contract  for  a  consideration  to  leave  by 
will  a  money  legacy  :  56  Ga.  300.  Contract  not  to  carry  on  a  trade  within  limits 
of  a  certain  town  is  valid :  56  Ga.  504.  Where  time  is  of  the  essence  of  the  con- 
tract :  58  Ga.  584.     As  to  ratification  of  an  illegal  contract :  60  Ga.  222. 

Notes  from  decisions  since  Code  of  1882  : 

Where  one  opened  account  for  groceries  to  be  furnished  father,  he  must 
notify  grocer  when  to  stop :  66  Ga.  212. 

Law  implies  from  acceptance  of  services  a  promise  to  pay  therefor :  90  Ga. 
581. 

Bond  made  under  order  of  chancellor  granted  without  authority,  binding 
as  voluntary  bond  :  67  Ga.  627. 

Contract  with  city,  making  engineer's  decision  final  as  to  amount  and  quan- 
tity of  work  and  pay,  binding,  except  for  fraud  on  contractors  and  subcon- 
tractors :  66  Ga.  250. 

Contract  to  convey  lands  upon  performance  of  certain  conditions,  binds 
second  party  to  perform  the  conditions :  95  Ga.  693. 

Instrument  here,  executed  contemporaneously  with  note  sued  on,  held  part 
of  contract:  93  Ga.  438. 

Correspondence  held  to  constitute  contract  of  employment  between  busi- 
ness firm  and  salesman :  91  Ga.  404. 

Purchaser  assuming  mortgage  on  lands  as  part  purchase  price,  chargeable 
with  knowledge  that  principal  note  secured  might  mature  by  default  on  in- 
terest coupon  attached :  95  Ga.  8. 

Where  cotton  to  be  delivered  in  lots,  failure  to  pay  as  agreed  for  first  lot 
gave  other  party  right  to  rescind  :  65  Ga.  210. 

Terms  of  contract  binding  here,  unless  altered  by  subsequent  agreement: 
75  Ga.  494. 

Written  general  agreement  not  abrogate  previous  specific  contract  not  re- 
ferred to  :  93  Ga.  290. 

Party  cannot  defend  on  ground  that  time  was  of  essence  and  he  himself 
did  not  perform  within  the  limit:  95  Ga.  693. 

Parties  may  waive  stipulation  in  written  contract  of  partnership,  as  to 
condition  of  beginning:  93  Ga.  128. 


CHAPTER  2. 

OF    THE    PARTIES. 

$5732.  §3647.   (2729.)   Persons  unable  to  contract.     The  following  persons 

cannot  generally  make  a  valid  contract:     Infants,  insane  persons, 
and  drunkards. 

Infancy  of  maker  may  be  pleaded  against  bona  fide  holder  of  note:  70  Ga.  322. 
Disabilities  placed  upon  persons  non  sui  juris   for  purpose  of    protecting 
their  rights,  not  to  invade  rights  of  others :  75  Ga.  97 ;  see  also  7  Ga.  572. 
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Married  women,  under  common  law  and  prior  to  Code,  could  not  bind 
themselves  by  money  contracts,  but  could  their  separate  estates,  and  to  what 
extent:  92  Ga.  237,  242;  see  also  33  Ga.  316.  She  could  contract  and  be  con- 
tracted with  as  to  her  separate  estate :  39  Ga.  41 ;  56/347,  348 ;  62/557.  Eule 
where  no  separate  estate :  8  Ga.  359.     She  may  contract  now :  70  Ga.  326. 

Married  woman,  without  separate  estate,  may  by  express  contract  become 
liable  for  board  furnished  herself  and  children  :  92  Ga.  769.  Even  before  the 
Code  she  could  contract  where  her  husband  had  deserted  her:  41  Ga.  143. 
She  could  convey  her  separate  estate  by  deed :  55  Ga.  41.  And  could  bind  her 
separate  estate  by  note  :  32  Ga.  605. 

Where  goods  were  sold  to  married  woman :  11  Ga.  326. 

Married  woman  sued  here  on  her  indorsement  of  a  note:  49  Ga.  487. 

Married  woman,  a  minor,  not  bound  here  on  note  given  for  husband's  debts : 
52  Ga.  503. 

Married  woman's  note  made  in  Georgia,  renewing  note  made  in  another 
State  to  pay  her  husband's  debt,  bound  her  personally :  92  Ga.  237,  242. 

See  notes  to  sections  2474,  2488,  3187,  and  2477. 

§3648.  (2731.)  Infant,  when  bound.  The  contracts  of  an  infant  Acts  1858, 
under  twenty-one  years  of  age  are  void,  except  for  necessaries;  and 
for  necessaries  they  are  not  valid  unless  the  party  furnishing  them 
proves  that  the  parent  or  guardian  fails  or  refuses  to  supply  suffi- 
cient necessaries  for  the  infant.  If,  however,  the  infant  receives 
property,  or  other  valuable  consideration,  and  after  arrival  at  age 
retains  possession  of  such  property,  or  enjoys  the  proceeds  of  such 
valuable  consideration,  such  a  ratification  of  the  contract  shall  bind 
him. 

Contracts  of,  not  void  but  voidable  at  their  election,  when  of  age :  7  Ga.  568. 
What  plaintiff  must  show  in  action  for  necessaries  furnished  infant  ward :  11 
Ga.  607.  Suit  against  the  husband  of  a  minor  on  her  contract  for  necessaries 
dum  sola  :  13  Ga.  467. 

Kepudiation  by  infant  of  contract  not  binding  because  of  infancy  not  legal 
fraud:  19  Ga.  22.  Debts  by  infants  for  necessaries  before  guardian  appointed, 
paid  afterwards:  15  Ga.  452.  How  action  for  and  against  infant  prosecuted 
and  defended,  and  can  sufficiently  enforce  contracts  against,  for  necessa- 
ries, at  law:  28  Ga.  522.  Subsequent  ratification  by  parents  of  agreement  with 
minor  makes  it  valid :  28  Ga.  43.  A  minor  under  age  of  seventeen  years  cannot 
give  binding  consent  to  a  contract:  34  Ga.  109.  Adult  bound  by  contract 
entered  into  by  him  with  one  acting  for  minors:  36  Ga.  184.  As  to  liability  of 
father  for  goods  sold  a  minor  child  :  28  Ga.  486.  Note  by  infant  for  necessaries 
valid:  6  Ga.  169.  Irregular  decree  not  void  as  to  infants:  53  Ga.  514.  When 
only  judge  could  order  sale  of  minor's  property  :  60  Ga.  677.  Suit  by  minor  for 
breach  of  contract  made  by  him  for  his  mother  for  his  services :  61  Ga.  483. 

Deeds  of:  note  to  section  3604. 

Minor  cannot  make  legal  sale  of  land  to  guardian :  65  Ga.  323. 

Where  minor  makes  sale  for  valuable  consideration  and  retains  benefit 
thereof  after  majority,  knowing  her  rights,  she  ratifies  sale :  65  Ga.  323. 

Equity  can  ratify  for  infants,  or  decree  sale  and  reimburse  them,  etc. :  73 
Ga.  140. 

Infant's  contract  being  void,  property  parted  with  thereunder  by  him  may 
be  recovered  without  returning  that  which  he  received  in  exchange :  74  Ga.  293. 

Ratification  :  81  Ga.  679. 
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Disability  placed  upon  persons  non  sui  juris  to  protect  their  rights,  not  to 
invade  rights  of  others :  75  Ga.  97. 

Buggy,  harness,  etc.,  not  necessaries,  and  note  given  therefor  not  binding: 
70  Ga,  322. 

Suit  on  note  of  minor,  not  stating  that  note  given  for  necessaries,  dismissed 
on  oral  demurrer:  76  Ga.  291. 

Infant's  estate  liable  for  reasonable  compensation  to  one  who  paid  premi- 
ums on  life-insurance  which  constitutes  estate :  76  Ga.  272. 

$$2500,2878.  §3649.  (2732.)  Infancy  a  personal  exemption.  The  exemption  of 
the  infant  is  a  personal  privilege.  The  party  contracting  with  him 
cannot  plead  it,  unless  he  was  ignorant  of  the  fact  at  the  time 
of  the  contract;  nor  can  third  persons  avail  themselves  of  it  as  a 
defense. 

Contracts  made  by  one  for  minors  with  adult,  obligatory  on  such  adult: 
36  Ga.  184. 

$2502(4).  §3650.  (2733.)  Infant  doing  business  bound.  If  an  infant,  by  per- 
mission of  his  parent  or  guardian,  or  by  permission  of  law,  practices 
any  profession  or  trade,  or  engages  in  any  business  as  an  adult,  he 
shall  be  bound  for  all  contracts  connected  with  such  profession, 
trade  or  business. 

Infant  not  bound  on  note  given  for  ouggy,  having  no  connection  with  his 
business :  70  Ga.  322. 

A  clerk  is  not  practicing  any  profession  or  trade,  or  engaging  in  business  as 
an  adult,  within  this  section  :  70  Ga.  322. 

Law  of  section  appropriately  given  in  charge  here :  81  Ga.  679. 

$2489.  §3651.   (2734.)  Marriage  contracts  of  infants.     Marriage  contracts 

and  settlements  made  by  infants,  but  of  lawful  age  to  marry,  are 
binding  as  if  made  by  adults. 

Section  cited  and  construed  :  49  Ga.  379. 
$$2570,3654.  §g(352.  (2735.)  Contracts  of  insane  persons.  An  insane  person 
cannot  contract  prior  to  commission  sued  out  and  guardianship 
appointed.  A  lunatic  may  contract  during  lucid  intervals;  after 
guardianship  he  cannot;  nor  can  a  person  restored  to  sanity  con- 
tract until  the  guardianship  is  dissolved.  Necessaries  furnished  an 
insane  person  may  be  recovered  upon  the  same  proof  as  if  furnished 
to  infants. 

Mere  weakness  of  mind,  if  the  person  legally  compos  mentis,  is  no  ground 
for  setting  aside  a  contract:  31  Ga.  512.  Proof  of  insanity  not  by  reputation 
in,  or  opinion  of,  the  neighborhood:  6  Ga.  287.  Opinions  of  witnesses  as  to: 
6  Ga.  324.     Capacity  question  for  the  jury  :  43  Ga.  79. 

Depression  or  impairment  of  mind,  no  ground  for  annulling  contract,  per- 
son not  non  compos  mentis :  67  Ga.  734. 

Deed  set  aside  because  grantor's  mental  weakness  used  to  coerce  his  will  in 
making  deed :  68  Ga.  417. 

Evidence  of  imbecility  not  confined  to  narrow  limits  of  time:  72  Ga.  714. 
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Condition  of  mind  from  beginning  to  end  of  transaction,  proper  subject  of 
inquiry.  Charge  here  as  to  amount  of  mental  power  required  to  make  bind- 
ing agreement,  correct:  77  Ga.  724. 

Insanity  of  grantor  as  affecting  subsequent  purchaser  for  value  without 
notice  :  93  Ga.  420. 

Proper  charge  as  to  capacity  of  insane  person  to  contract  during  lucid  in- 
terval: 92  Ga.  297. 

Charge  here  as  to  plaintiff's  capacity  to  contract,  not  erroneous  as  against 
defendant.  Erroneous  charge  on  question  of  mental  capacity  to  contract:  95 
Ga.  244. 

§3653.  (2736.)  Who  may  plead  incapacity .  A  man  may  plead  his 
own  incapacity  to  contract. 

Defined :  48  Ga.  324.  Where  the  defendant's  want  of  capacity  to  contract 
set  up  by  his  answer:  43  Ga.  79-81.  Where  complainant  in  a  bill  set  up  his 
incapacity  to  contract :  7  Ga.  484. 

§3654.  (2737.)  Contract  of  drunkard.  A  drunkard,  when  actually  ^36«, 3652. 
intoxicated  to  such  an  extent  as  to  deprive  him  of  reason,  can  make 
no  valid  contract  with  any  one  cognizant  of  the  fact  of  his  condi- 
tion. If  the  party  contracting  was  at  all  instrumental  in  producing 
the  state  of  intoxication,  the  contract  is  invalid,  however  partial 
the  intoxication  may  be. 

Section  cited  and  construed  :  62  Ga.  454. 

§3655.  (2738.)  Lex  loci.  Sometimes  persons  are  capable  to  con-$8- 
tract  by  the  law  of  the  place  of  the  contract,  but  incapable  under 
the  law  of  this  State.  In  such  case,  generally,  the  law  of  the  place 
of  the  contract  is  enforced,  unless  the  circumstances  show  an  at- 
tempt to  evade  the  law  of  this  State,  or  the  contract  is  of  such  a 
character  as  contravenes  the  policy  of  our  law. 

See  notes  to  section  8. 


CHAPTER  3. 

OF    THE    CONSIDERATION. 

§3656.  (2739.)  Nudum  pactum.  A  consideration  is  essential  to  a  $$3548, 363-2, 
contract  which  the  law  will  enforce.  An  executory  contract,  with- 
out such  consideration,  is  called  nudum  pactum^  or  a  naked  promise. 
In  some  cases  a  consideration  is  presumed,  and  an  averment  to  the 
contrary  will  not  be  received.  Such  are  generally  contracts  under 
seal,  and  negotiable  instruments  alleging  a  consideration  upon  their 
face,  in  the  hands  of  innocent  holders  without  notice,  who  have 
received  the  same  before  dishonored. 

Notes  from  Code  of  18S2  : 
Every  contract  not  founded  on  a  consideration  is  a  nudum  pactum  :  30  Ga. 
731;  32/235;  5/480;  61/187;  47/51.    An  agreement  to  forbear,  not  binding  un- 
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less  on  a  consideration  :  33  Ga.  173.  Consideration  of  promissory  note  may  be 
looked  into  when  justice  so  requires:  6  Ga.  166.  Instrument  under  the  hand  and 
seal  of  a  person  imports  a  consideration  :  9  Ga.  54 ;  36/190 ;  58/573,  574.  Every  re- 
lease must  be  founded  on  some  consideration  :  15  Ga.  570.  Every  contract  must 
have  a  consideration  to  sustain  it:  57  Ga.  214;  56/210;  30/731,344;  19/22. 
When  agreement  to  pay  a  debt  by  paying  part  must  have  a  consideration  to 
support  it :  13  Ga.  407  ;  24/289 ;  29/315 ;  but  see  55  Ga.  10.  No  consideration 
for  a  note  by  son  for  father's  debt  before  bankruptcy :  56  Ga.  208.  Payment 
of  part  of  a  note  is  no  consideration  to  support  a  promise  not  to  collect  the 
balance :  54  Ga.  525,  526. 

Notes  from  decisions  since  Code  of  1882 : 

Bond  for  titles,  purchaser  under  fi.  fa.  against  maker  of  bond  for  titles, 
issuing  new  bond  to  obligor  under  original  bond,  not  bound  :  65  Ga.  761. 

Bond  to  restore  property  held  by  the  obligor  as  indemnity  against  loss  on 
an  accommodation  liability,  had  consideration:  88  Ga.  199. 

Compromise,  deed  to  portion  of  land  in  dispute,  made  in  compromise  under 
religious  belief  that  one  should  give  up  property  rather  than  go  to  law :  68 
Ga.  417.  Compromise  of  damage  claim  against  railroad,  in  consideration  of 
$32.50  which  was  already  due  for  wages,  nudum  pactum:  81  Ga.  531.  Executory 
compromise  of  debt  for  less  than  full  amount  without  other  consideration 
than  mere  part  payment,  is  nudum  pactum:  94  Ga.  469. 

Consideration,  note  reciting  "value  received"  may  be  defended  by  showing 
it  was  given  for  contract  of  service  which  had  failed :  72  Ga.  69.  Can  show  by 
parol  what  real  consideration  was:  53  Ga.  214.  Negotiable  note  for  value  im- 
ports consideration,  and  burden  on  him  attempting  to  show  otherwise:  55  Ga. 
141.  Consideration  cannot  be  shown  to  be  different  from  that  expressed  in 
note:  72  Ga.  69.  Consideration  of  written  contract  subject  to  parol  evidence: 
69  Ga.  460.  Plea  of  failure  of  consideration  held  good  against  holder  of  prom- 
issory note  who  purchased  before  maturity :  93  Ga.  438.  Contract  under  seal 
supported  by  consideration  of  $5.00  recited,  binding:  94  Ga.  553.  Quitclaim 
deed  reciting  payment  of  one  dollar  as  consideration,  binding:  66  Ga.  179. 

Cross-obligation,  no  defense  to  note  given  for  patent-right,  that  same  not 
assigned  when  note  given ;  assignment  presumed  to  be  in  order  when  note 
paid.  Tender  of  amount  and  demand  of  assignment  would  have  been  good 
defense :  78  Ga.  764. 

Debt  of  another,  promise  to  pay  pre-existing  debt  of  another,  without  con- 
sideration, is  nudum  pactum:  70  Ga.  53. 

Disclaimer  of  title  which,  being  without  any  consideration,  could  not  be 
used  to  defeat  an  action  :  94  Ga.  477. 

Estoppel,  parties  at  interest  having  distributed  an  estate  contrary  to  will, 
and  enjoyed  the  benefits,  cannot  set  up  limitation  over,  defeated  by  the  agree- 
ment: 66  Ga.  366,367. 

Gift,  donor  of  a  note,  sued  by  donee  on  his  indorsement,  may  defend  by 
setting  up  the  gift:  93  Ga.  444. 

Gratuitous  agreement   may  be  modified  before  execution :  77  Ga.  105,  107. 

Land,  where  one  by  mistake  contracts  to  purchase  his  own  land,  contract  is 
without  consideration  :  83  Ga.  556.  Where  one,  by  mutual  mistake  or  by  mis- 
take of  his  own  and  fraud  of  his  vendor,  buys  land  already  his,  the  contract 
is  without  consideration  :  87  Ga.  730. 

Partnership,  voluntary  promise  of  partner  without  consideration,  not  bind 
firm  :  77  Ga.  307. 

Part  payment  of  debt,  no  consideration  for  promise  to  delay :  77  Ga.  159. 

Prompt  payment,  landlord's  promise  to  present  mules  to  tenant  as  gratuity 
in  consideration  of  prompt  payment  of  rent,  nudum  pactum:  89  Ga.  117. 
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Railroad,  payment  by,  of  its  surgeon  for  treatment  of  employee  negligently 
injured,  no  consideration  for  full  release  of  railroad :  92  Ga.  485. 

Ratification  by  wife,  after  husband's  death,  of  void  transfer  of  her  property 
to  pay  his  debts,  void  for  want  of  consideration  :  75  Ga.  755. 

A  note  reciting  "value  received,"  may  be  defended  by  showing  it  was  given 
for  a  contract  of  service  which  had  failed :  72  Ga.  69.  Recital  in  contract  of 
shipment  that  freight  rate  reduced,  is  only  prima  facie:  91  Ga.  379.  Contract 
under  seal,  supported  by  consideration  of  $5.00  recital,  binding :  94  Ga.  553 ; 
see  also  66  Ga.  179. 

Revocation  of  license,  permit  (without  charge)  to  sell  lunches  on  "right  of 
way"  of  railroad,  revocable  at  pleasure  :  81  Ga.  461. 

Specific  performance,  agreement  by  father  to  make  title  to  land  to  son  when 
paid  for  out  of  the  profits  is  nudum  pactum,  and  specific  performance  refused : 
71  Ga.  818.  Specific  performance  never  decreed  against  one  party  when  it 
could  not  be  decreed  against  the  other:  73  Ga.  571. 

Subsequent  promise,  mortgagee's  subsequent  promise,  to  one  who  signs  as 
surety  on  mortgage  note,  not  to  extend  credit  to  mortgagor  beyond  amount  of 
mortgage,  nudum  pactum:  94  Ga.  219.  One  partner's  intemperance  having  in- 
capacitated  him,  agreement  after  dissolution  that,  in  division  of  assets,  the 
other  be  allowed  certain  sum  to  equalize,  valid:  82  Ga.  375. 

Surety,  note  by  surety  on  previous  note,  in  discharge  of  latter,  is  without 
consideration,  first  note  having  been  paid  by  principal  debtor,  etc. :  92  Ga.  149. 

Voluntary  agreement,  judgment  creditor's  agreement,  for  no  consideration, 
to  attend  execution  sale  of  debtor's  property  and  make  it  bring  amount  of  debt, 
was  nudum  pactum  :  83  Ga.  322. 

§3657.  (2740.)  Valid  consideration.  A  consideration  is  valid  if 
any  benefit  accrues  to  him  who  makes  the  promise,  or  any  injury  to 
him  who  receives  the  promise. 

68  Ga.  141 ;  69/373  ;  72/819. 

Stated  :  12  Ga.  52 ;  14/649  ;  17/46  ;  47/51.  The  consideration  where  one  prom- 
ises to  answer  for  the  debt  or  default  of  another :  15  Ga.  321 ;  30/901.  Forbear- 
ance to  prosecute,  as  a  consideration  to  support  a  promise:  33  Ga.  512;  55/10, 
11 ;  5/472.  Section  cited  :  61  Ga.  100.  Valuable  consideration  defined  :  14  Ga. 
649.  Marriage  is  a  valuable  consideration  :  53  Ga.  416.  Moral  obligation  and 
statutory  liability  a  consideration  for  support  of  child :  12  Ga.  342.  A  note 
that  was,  according  to  the  allegations  in  the  plea,  a  nudum  pactum ,  and  without 
consideration  :  61  Ga.  187-189.  A  promise  supported  by  a  strong  moral  obliga- 
tion :  61  Ga.  475.  A  valuable  consideration  for  a  money  legacy  to  be  left  by 
will:  56  Ga.  301. 

Parties  at  interest  having  distributed  an  estate  contrary  to  will  and  enjoyed 
the  benefits,  cannot  set  up  limitation  over,  defeated  by  the  agreement :  66  Ga. 
366,  367.     See  also  55  Ga.  359,  449-451. 

Agreement  by  debtor  not  to  go  into  bankruptcy  sufficient  consideration  to 
support  contract  by  creditor  to  compromise  debt :  68  Ga.  328. 

Although  account  not  assigned  in  writing  and  not  itemized,  the  sale  was 
valid  consideration  for  note  here,  although  debtor  insolvent:  70  Ga.  203. 

Compromise  of  suit  for  personal  injury,  a  valid  consideration  for  convey- 
ance :  71  Ga.  744. 

Promise  of  defendant  to  remedy  damage,  if  suit  therefor  dismissed,  action 
will  lie  for  breach  thereof:  84  Ga.  61. 

Agreement  with  defendant  in  fi.  fa.  to  buy  land  at  sheriff's  sale  upon  cer- 
tain terms,  if  he  would  not  have  price  run  up,  held  valid  :  68  Ga.  521. 
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Promise  to  repay  money  lent  to  third  person,  inducing  loan,  is  binding:  70 
Ga.  53. 

A.  being  about  to  distrain  B.'s  crop,  in  which  C.  had  an  interest,  C.'s  prom- 
ise to  reimburse  D.,  if  D.  would  pay  off  A.'s  claim,  was  founded  on  sufficient 
consideration  :  74  Ga.  366. 

Note  sued  on  was  in  payment  of  another  note,  and  was  not  mere  memoran- 
dum without  consideration  :  74  Ga.  400.  • 

Money  expended  by  father  in  employment  of  counsel  for  widowed  daughter, 
good  consideration  for  her  note  to  that  amount :  75  Ga.  523. 

Promise  of  principal  and  surety  to  assignee  of  execution  against  former,  to 
pay  additional  interest  for  extension,  valid  and  binding:  84  Ga.  157. 

Agreement  by  L.  to  pay  M.,  for  goods  to  be  furnished  F.,  out  of  money  due 
F.,  original  undertaking,  and  writing  unnecessary  :  84  Ga.  227. 

See  also  notes  to  section  2693  (2) . 

Receipt  beneficial  to  taker,  which  party  not  obliged  to  give,  sufficient  con- 
sideration for  contract  for  liquidated  damages  here :  91  Ga.  450,  451. 

$2487.  §3658.   (2741.)    Good  and  valuable   considerations.     Considerations 

are  distinguished  into  good  and  valuable.  A  good  consideration  is 
such  as  is  founded  on  natural  duty  and  affection,  or  on  a  strong 
moral  obligation.  A  valuable  consideration  is  founded  on  money, 
or  something  convertible  to  money,  or  having  a  value  in  money, 
except  marriage,  which  is  a  valuable  consideration. 

Meritorious  consideration  :  See  section  4039. 

Marriage  a  valuable  consideration :  71  Ga.  853. 

Widow  may  make  good  deed  of  gift  to  bastard  son  of  her  dead  husband, 
when  :  91  Ga.  564. 

One  partner's  intemperance  having  incapacitated  him,  agreement  after 
dissolution  that,  in  division  of  assets,  the  other  be  allowed  a  certain  sum 
to  equalize,  supported  by  moral  obligation:  82  Ga.  375. 

$$3549,4083,  §3659.  (2742.)  Inadequacy  of  consideration,  effect  of.  Mere  inad- 
equacy of  consideration  alone  will  not  void  a  contract.  If  the  in- 
adequacy be  great,  it  is  a  strong  circumstance  to  evidence  fraud;  and 
on  a  suit  for  damages  for  breach  of  the  contract,  the  inadequacy  of 
consideration  will  always  enter  as  an  element  in  estimating  the 
damages. 

Adequacy  of  consideration  not  closely  looked  into,  slight  consideration  suf- 
ficient to  sustain  a  contract :  5  Ga.  472.  Mere  inadequacy  of  price  is  no  ground 
for  relief ;  but  where  gross,  coupled  with  suspicious  circumstances  and  peculiar 
relations,  may  presume  fraud  :  19  Ga.  471,  565  ;  9/60 ;  6/516. 

Applied  to  judicial  sale  where  sheriff  aided  in  discouraging  bidders:  72  Ga. 
637,644,645. 

Gross  inadequacy  strong  circumstance  but  not  per  se  sufficient  to  set  aside 
sale :  72  Ga.  637. 

Mere  inadequacy  of  consideration  not  authorize  vendor's  creditor  to  subject 
land  :  94  Ga.  625. 

Sale  valid  though  price  small,  no  fraud  being  charged  :  83  Ga.  124. 

Charging  inadequacy  of  consideration,  circumstance  to  show  fraud,  under 
facts,  not  error :  84  Ga.  73. 

Consideration  of  deed  being  portly  affection  and  partly  money,  etc.,  inade- 
quacy of  latter  raises  no  presumption  of  incapacity  or  fraud  :  91  Ga.  564. 
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Consideration  claimed  to  be  grossly  inadequate,  evidence  of  value  of  land 
at  trial  irrelevant  here :  95  Ga.  243,  244. 

Not  applicable  as  to  amount  of  damages,  where  plea  makes  no  reference  to 
fraud  or  inadequacy  of  consideration :  95  Ga.  423. 

§3660.    (2743.)   Mistake.     If    the    consideration   be   founded    in    a*gj6,3535' 
mistake  of  fact  or  of  law,  the  promise  founded  thereon  cannot  be 
enforced. 

When  not  bound  by  a  mistake  of  law:  2  Ga.  18;  7/64.  Section  cited  and 
construed  :  38  Ga.  552.  Plea  at  law  to  avoid  contract  for  mistake  must  fully 
set  forth  the  grounds  for  relief  as  in  equity :  44  Ga.  38.  Where  mistake  of 
fact  as  to  value  of  partnership  interest,  would  not  warrant  a  rescission  in 
equity  of  the  sale :  55  Ga.  485.  Attempt  to  set  up  a  mistake  of  law  without 
alleging  the  other  brought  about  the  mistake  :  58  Ga.  126. 

Note  by  surety  on  previous  note,  in  discharge  of  latter,  is  without  consid- 
eration, first  note  having  been  paid  by  principal  debtor,  etc. :  92  Ga.  149. 

Where  one  by  mistake  contracts  to  purchase  his  own  land,  contract  is  with- 
out consideration  :  83  Ga.  556  ;  see  also  87  Ga.  730. 

§3661.    (2744.)  Mutual  promises.     A  promise  of  another  is  a  good  $3664. 
consideration  for  a  promise.     So  in  mutual  subscriptions  for  a  com- 
mon object — the  promise  of  the  others  is  a  good  consideration  for 
the  promise  of  each. 

A  subscription  to  a  church  supported  by  the  mutual  promises :  56  Ga.  554— 
556.  Subscription  to  stock  in  a  corporation  on  faith  of  other  subscriptions: 
57  Ga.  240.  An  assignment  for  creditors  made  on  the  agreement  of  another 
to  do  the  same  :  63  Ga.  262. 

Subscriptions  to  stock:  General  note  on  Corporations. 

Contract  to  serve  is  good  consideration  for  promissory  note :  72  Ga.  69. 

Agreement  between  two  distributees  to  set  aside  the  will  and  divide  the 
estate,  binding:  72  Ga.  302. 

Mutual  covenants  a  valuable  consideration  to  each :  72  Ga.  713. 

Specific  performance  never  decreed  against  one  party  where  it  could  not  be 
decreed  against  the  other:  73  Ga.  571. 

Majority  shareholders  accepting  material  alteration  in  charter  of  corpora- 
tion releases  subscriber  not  assenting:  75  Ga.  15. 

§3662.   (2745.)    Considerations  good  in  part  and  bad  in  part.     If  the  $3643. 
consideration  be  good  in  part  and  void  in  part,  the  promise  will  be 
sustained  or  not,  according  as  it  is  entire  or  severable,  as  hereinafter 
prescribed.     But  if  the  consideration  be  illegal  in  whole  or  in  part, 
the  whole  promise  fails. 

A  contract  entire  and  founded  on  some  consideration,  if  void  in  part  is  void 
in  toto :  6  Ga.  590.  Consideration  good  in  part  and  void  in  part :  19  Ga.  133 ; 
27/571.  Section  cited  and  construed  with  reference  to  distinction  between 
void  and  illegal  consideration,  and  consideration  and  promise:  39  Ga.  90.  A 
note  where  consideration  severable  void  as  to  tax,  but  good  as  to  the  rent :  41 
Ga.  331.  Where  contract  severable,  and  consideration  for  the  part  good  can 
be  sustained  :  57  Ga.  95-99.  An  illegal  contract  to  defraud  creditors :  55  Ga. 
262.  Where  the  fraudulent  purpose  was  not  the  sole  inducement  to  the  con- 
veyance, it  was  held  good  as  between  the  parties:  61  Ga.  323. 

Transfer  of  contract  to  transport  mails,  without  consent  of  postmaster- 
general,  is  illegal,  and  will  not  support  promise  to  pay :  66  Ga.  664. 
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Where  ordinary  could  only  receive  cash  for  liquor  license,  but  took  note  for 
part ;  note  not  void  as  based  on  illegal  consideration  :  69  Ga.  840. 

"Illegal"  applies  to  "an  unlawful  transaction,"  such  as  a  usurious  contract : 
79  Ga.  347,  353. 

Part  of  .consideration  being  payment  of  debt  and  part  settlement  of  crim- 
inal prosecution,  whole  promise  fails  :  82  Ga.  159. 

Mortgage  made  to  settle  just  debt,  and  also  to  compound  embezzlement, 
absolutely  void :  87  Ga.  682. 

Conveyance,  consideration  of  which  is  partly  to  secure  debt,  partly  to  de- 
fraud creditors,  void  as  to  creditors :  82  Ga.  371. 

Contract  for  fifteen  tons  guano,  not  severable,  and  one  bag  not  branded, 
whole  contract  illegal  and  void :  84  Ga.  606. 

Whether  note  void  only  for  so  much  as  represents  value  of  goods  weighed, 
etc.,  on  unmarked  instruments,  or  for  whole  amount,  left  open :  87  Ga.  393. 

§3663.  (2746.)  Impossible  consideration.  An  impossible  considera- 
tion is  insufficient  to  sustain  any  promise;  otherwise,  if  the  con- 
sideration be  possible  but  improbable. 

Impossibility  of  performance  resulting  from  act  of  law,  non-performance 
of  contract  excused  :  85  Ga.  1. 

$$4989,3661.  §3664.  (2747.)  Consideration  moving  from  another.  If  there  be  a 
valid  consideration  for  the  promise,  it  matters  not  from  whom  it  is 
moved;  the  promisee  may  sustain  his  action,  though  a  stranger  to 
the  consideration. 

Subscription  to  a  church,  the  consideration,  the  mutual  promises,  etc. :  56 
Ga.  554-556.     Substitution  of  one  debtor  for  another :  40  Ga.  423  ;  61/97. 

Son  cannot  sue  on  contract  between  mother  and  third  person  to  clothe  and 
educate  the  son  :  72  Ga.  205. 

S1'3644,  §8665.  (2748.)  Failure  of  consideration.  If  the  consideration, 
apparently  good  or  valuable,  fails  either  wholly  or  in  part  before 
the  promise  is  executed,  such  failure  may  be  pleaded  in  defense 
to  the  promise.  If  it  be  partial,  an  apportionment  must  be  made 
according  to  the  facts  of  each  case. 

Partial  failure  of  consideration  :  56  Ga.  86 ;  45/580-582.  Section  cited  and 
construed  :  55  Ga.  78.  •  By  equitable  plea  to  notes,  partial  failure  of  considera- 
tion, notwithstanding  the  vendor  had  notes  exempted  as  personalty :  59  Ga. 
494.  Where  notice  should  have  been  given  according  to  contract  before  fail- 
ure of  consideration  could  be  pleaded  :  60  Ga.  290. 

Where  maker  of  guano  note  agreed  not  to  plead  failure  of  consideration 
unless  he  notified  holder  by  July  1st :  65  Ga.  124. 

Although  account  not  assigned  in  writing,  and  not  itemized,  its  sale  was 
valid  consideration  for  note  here.  Although  debtor  insolvent,  plea  of  failure 
of  consideration  bad  :  70  Ga.  203. 

Pleaded  by  amendment  of  general  issue:  70  Ga.  322. 

Plea  of  total  failure  includes  partial  failure,  and  under  former,  defendant 
may  abate  recovery.  Plea  here  substantially  one  of  partial  failure  of  consid- 
eration :  72  Ga.  66,  67. 

Where  defense  went  solely  to  total  failure  of  consideration,  it  was  not 
necessary  to  charge  on  partial  failure :  94  Ga.  506. 
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That  machines  worthless  and  unsuited  to  purposes  for  which  made,  good  de- 
fense to  suit  on  note  given  for  right  to  sell :  76  Ga.  629. 

If  $50.00  would  put  engine  in  working  condition,  it  is  not  worthless  so  as 
to  entitle  purchaser  to  keep  it  without  paying  for  it :  87  Ga.  536. 

Where  contract  for  machinery  with  warranty  on  certain  conditions,  plea  of 
partial  failure  of  consideration,  not  alleging  compliance  with  conditions,  bad  : 
92  Ga.  273. 

To  support  total  failure  of  consideration,  must  appear  that  machinery  was 
absolutely  worthless  for  any  purpose  :  94  Ga.  482. 

Plea  of  breach  of  warranty,  or  of  failure  of  consideration,  does  not  add  to  or 
vary  contract ;  nor  is  fraud,  accident  or  mistake  necessary  allegation :  83  Ga. 
212 ;  see  also  28  Ga.  165. 

Rule  for  deduction  in  suit  for  purchase-money.  Where  lot  of  land  was  sold 
by  number,  and  one  boundary  misrepresented,  whereby  purchaser  failed  to  get 
some  of  land  he  bought :  79  Ga.  410. 

Purchase-money  mortgagee  seeking  foreclosure,  not  general  judgment,  no 
defense  that  title  bad,  no  part  of  purchase-money  paid  :  84  Ga.  511,  513. 

That  of  thirty  cars  of  corn  three  duly  paid  for  proved  spoiled,  did  not  jus- 
tify rejecting  ten  other  cars,  no  intention  to  abandon  contract  appearing:  83 
Ga.  685. 

Plea  that  payee  forced  defendant  to  execute  note  for  pretended  debt  by  re- 
fusing to  make  deed,  etc.,  is  plea  of  failure  of  consideration  :  92  Ga.  311. 

Where  suit  on  purchase-money  note  for  lands,  defendant,  through  consent 
judgment,  having  been  ejected  from  lands :  93  Ga.  639. 

Plea  that  note  was  given  for  purchase  of  horse  fraudulently  and  falsely 
represented  to  be  sound,  not  good  against  bona  fide  holder:  93  Ga.  790. 

That  work  done  under  contract  did  not  continue  satisfactorily  as  at  first,  not 
good  defense  to  action  for  pay  here :  93  Ga.  779. 

General  Note. — Contract  by  plaintiff  in  fi.  fa.  with  an  insolvent,  to  release 
part  of  debt  if  debtor  will  apply  proceeds  of  his  labor  to  liquidate  it :  3  Ga.  112. 
Every  release  must  have  a  consideration,  and  as  to  seal  importing  a  consider- 
ation :  15  Ga.  570.  When  accord  and  satisfaction  executed  and  binding :  24 
Ga.  289.  Assignment  of  title  bond  under  contract  to  pay  purchase-money  can 
be  enforced  in  equity :  35  Ga.  258.  Negotiable  note  for  value  imports  consid- 
eration, and  burden  on  him  attempting  to  show  otherwise:  55  Ga.  141.  Plea 
that  consideration  was  left  out  of  deed  should  allege  it  was  left  out  by  fraud, 
accident  or  mistake,  and  without  consent:  58  Ga.  583.  Notes  given  for  excess 
over  seven  per  cent,  are  without  legal  consideration :  60  Ga.  666.  Promise  to 
pay  a  debt  discharged  in  bankruptcy  need  not  be  in  writing,  the  considera- 
tion being  the  moral  obligation  to  pay  just  debt :  62  Ga.  298. 


CHAPTER  4. 


&j/2fU  >)?■*'■ 


OF   ILLEGAL    AND    VOID    CONTRACTS. 


§3666.   (2749.)    Void  contracts.     A  contract  to  do  an  immoral  or $3643. 
illegal  thing  is  void.     If  the  contract  be  severable,  that  which  is 
legal  will  not  be  annulled  by  that  which  is  illegal. 

See  notes  to  sections  3662  and  3668. 

Courts  will  not  enforce  an  executory,  or  disturb  an  illegal  or  immoral  exe- 
cuted contract:  3  Ga.  176;  35/330.     Where  an  illegal  contract  executed,  will 
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leave  them  where  they  are  :  5  Ga.  404 ;  16/416  ;  57/179.  Notes  void  as  opposed  to 
the  policy  of  the  law  for  the  sale  of  public  offices :  8  Ga.  553.  One  not  assisted 
by  equity  to  reclaim  property  conveyed  by  him  to  evade  creditors  or  expected 
judgments :  58  Ga.  471 ;  55/262 ;  9/151 ;  61/327.  No  fraud  for  one.  to  complain 
of,  where  consent  by  both  sides :  9  Ga.  137.  Contract  of  rent  to  woman  of  ill 
fame,  knowing  it  is  for  purposes  of  prostitution,  not  recoverable  on:  20  Ga. 
449.  Only  acts  under  contract  while  legal,  valid,  those  afterwards  made  ille- 
gal by  statute,  different  rule:  15  Ga.  213.  Agreement  to  obtain  pardon  for 
convict,  not  illegal :  15  Ga.  258  ;  25/251 ;  24/623  ;  22/246.  When  an  agreement 
to  indemnify  against  usurious  interest,  void  :  19  Ga.  551.  An  illegal  note  trans- 
ferred before  due  may  be  valid  in  hands  of  bona  fide  holder :  62  Ga.  757  ;  22/246. 
When  contract  by  express  company  for  transporting  mail  matter  would  be 
void :  25  Ga.  704.  Where  money  cannot  be  recovered  back  on  contract  exe- 
cuted, although  illegal:  30  Ga.  547.  Payment  on  Sabbath  will  not  take  note 
out  of  bar  of  statute  of  limitations  :  31  Ga.  607.  Money  paid  on  illegal  contract 
without  fraud,  due  at  once  and  barred  in  four  years:  22  Ga.  129.  A  note  on 
Sunday,  made  otherwise  than  in  the  "ordinary  callings,"  and  burden  on  those 
setting  up  its  illegality,  where  in  ordinary  business  and  void  :  29  Ga.  526  ;  62/757  ; 
59/683.  The  good  or  legal  parts  of  a  severable  promise  can  be  sustained :  39 
Ga.  90.  Illegal  consideration  of  note  for  service  as  substitute  in  Confederate 
army :  37  Ga.  537.  Courts  will  not  interfere  to  grant  relief  where  parties  en- 
gaged in  illegal  transaction :  41  Ga.  315.  Note  to  compound  felony  invalid  :  39 
Ga.  85 ;  55/235  ;  64/704  ;  56/566-568.  Illegal  transfer  of  notes  to  corporation : 
50  Ga.  70.  When  a  verbal  contract  between  children  in  a  father's  lifetime,  as 
to  division  of  his  property  after  death,  not  enforced:  50  Ga.  546,  550.  Where 
plea  defective  in  not  averring  sufficient  in  defense  to  note  for  account  made  at 
apothecary's  who  had  not  obtained  license:  54  Ga.  150.  Note  prima  facie 
valid,  and  burden  on  those  attacking:  54  Ga.  346,  347.  A  contract  of  an  em- 
ployee of  a  railrWd  held  valid  where  he  waives  risks,  except  so  far  as  does  not 
waive  criminal  neglect:  50  Ga.  465,  472. 

Transfer  of  contract  to  transport  mails,  without  consent  of  postmaster- 
general,  is  illegal,  and  will  nojb  support  promise  to  pay :  66  Ga.  664. 

Contract  to  sublet  convicts  leased  from  the  State  is  illegal :  68  Ga.  12. 

Here  cotton-futur^" margins"  not  recoverable  :  68  Ga.  124. 

Courts  will  not  lend  aid  to  illegal  or  immoral  act,  but  will  leave  parties 
where  they  find^J^ta:  68  Ga.  124-128 ;  see  also  3  Ga.  176  ;  35/33J;  41/315. 

Contract  with  (r^^dant  in  fi.  fa.  to  buy  his  lands  at  sheriff's  sale  upon 
certain  terms,  if  he  would  not  have  price  run  up,  not  illegal:  68  Ga.  521. 

Where  one  sold  horse  to  be  used  in  Confederate  service,  and  after  the  war, 
in  settlement,  vendee  gave  note  for  value  of  horse,  note  valid  :  69  Ga.  687. 

Note  taken  in  satisfaction  of  a  fine  is  not  illegal :  70  Ga.  275. 

Note  given  for  fertilizer  not  inspected,  branded  and  tagged,  is  illegal  and 
void :  71  Ga.  162. 

Note  given  for  a  contract  by  which  one  person  hires  another  of  full  age  to  a 
third, void:  72  Ga.  69, 

Notes  given  for  stocks  transferred  for  purpose  of  consolidating  two  com- 
peting street-railways  in  Alabama,  void  as  founded  on  illegal  consideration : 
93  Ga.  520,  521. 

Promise  of  subscriber,  which  induced  corporation  to  exceed  charter  rights, 
cannot  estop  subscriber  in  suit  for  subscription  :  75  Ga.  14. 

Sunday  sale  of  oxen,  unaccompanied  by  delivery,  void  though  waiving  de- 
livery intended  :  87  Ga.  482;  citing  57  Ga.  179;  59/685. 
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Parol  evidence  of  understanding  with  ordinary  that  convicts  were  to  be 
worked  in  illegal  manner,  inadmissible  to  avoid  contract  of  hiring  legal  on 
face:  94  Ga.  646. 

§3667.  Attorney' s  fees  in  notes,  etc.,  void.     Obligations  to  pay  attor- Apct|2i890"1' 
ney's  fees  upon  any  note  or  other  evidence  of  indebtedness,  in  addi-^13- 
tion  to  the  rate  of  interest  specified  therein,  are  void,  and  no  court 
shall  enforce  such  agreement  to  pay  attorney's  fees,  unless  a  plea  or 
pleas  be  filed  by  the  defendant  and  not  sustained. 

Fees  collectible  if  plea  is  stricken  :  94  Ga.  563. 

§3668.   (2750.)   Contracts  against  public  policy.     A  contract  which  ^ 
is    against    the   policy  of  the  law   cannot   be   enforced;    such  are 
contracts  tending  to  corrupt  legislation  or  the  judiciary,  contracts 
in  general  in  restraint  of  trade,  contracts  to  evade  or  oppose  the 
revenue  laws  of  another  country,  wagering  contracts,  contracts  of  ?  A  £  /  ' 

maintenance  or  champerty.  £*■*—- ^y     /jfv 

Notes  from  Code  of  1882: 

Where  in  restraint  of  trade,  invalid  :  10  Ga.  503.  Yet  one  can  make  a  valid 
contract  with  another  not  to  carry  on  a  trade  for  a  time  in  a  town  or  locality  : 
39  Ga.  655  ;  56/504  ;  58/567.  Agreement  upon  a  shorter  period  than  a  statutory 
one  for  bringing  suit,  not  against  policy,  unless  time  unreasonable  :  24  Ga.  97. 
When  agreement  among  children  for  division  of  father's  property  not  against 
public  policy:  27  Ga.  413.  Assignment  in  another  State  must  not  contravene 
policy  of  law  here :  35  Ga.  177.  Where  champertous  agreement  would  be  no 
defense  to  notes :  26  Ga.  17.  Can  be  no  action  on  a  contract  growing  out  of 
an  immoral  or  illegal  transaction,  and  directly  connected  with  the  unlawful 
act :  3  Ga.  183.  Notes  void  as  against  statute  forbidding  sale  of  offices  and  op- 
posed to  policy  of  the  law :  8  Ga.  553  ;  59/646.  A  promissory  note  given  to  sup- 
press a  prosecution  for  felony,  void:  36  Ga.  609;  56/566.  Settling  damages  is 
not  compounding  felony :  50  Ga.  152.  Cannot  recover  back  money  paid  to  set- 
tle a  prosecution  :  55  Ga.  235.  Deed  made  by  a  mother  to  secure  the  release  of 
her  son  from  a  charge  of  felony :  48  Ga.  358.  An  agreement  not  to  bid  at  a 
public  sale,  an  illegal  contract :  47  Ga.  479.  An  illegal  contract  by  the  mayor  of 
a  city  :  60  Ga.  221.  A  contract  not  illegal  but  one  against  the  policy  of  the  law 
to  enforce:  59  Ga.  26,  54;  45/508,  509.  Courts  leave  parties  engaged  in  illegal 
transactions  where  they  find  them  :  41  Ga.  315.  Where  the  contract  for  cer- 
tain per  cent,  between  client  and  attorney  was  not  champertous,  being  no  un- 
derstanding to  bear  expenses  or  costs :  55  Ga.  284.  Not  enabled  to  recover 
back  where  sells  goods  to  defraud  creditors :  55  Ga.  262.  Cotton  futures :  57 
Ga.  269.  Proper  charge  of  the  court  as  to :  65  Ga.  210.  Where  acceptance  of 
a  substitute  without  any  notice,  the  transaction  involved  the  execution  or  set- 
tlement of  a  gaming  contract:  60  Ga.  456.  A  contract  that  was  not  immoral 
or  illegal :  61  Ga.  556. 

Notes  from  decisions  since  Code  of  1882 : 

Bastards,  putative  father  may  provide  for  bastard  child  :  78  Ga.  415. 

Champerty,  attorney's  agreement  to  prosecute  case  and  bear  expenses  of 
litigation  for  part  of  recovery  is  champerty:  66  Ga.  743;  see  also  57  Ga.  263. 
One  assuming  obligation  with  right  to  plead  usury,  agreement  champertous: 
75  Ga.  642.  Two  jointly  purchasing  assignable  property,  one  to  pay  expense 
of  litigation,  no  champerty  nor  maintenance,  assignor  retaining  no  interest: 
84  Ga.  380. 
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Chose  in  action,  assignment  of ,  not  against  public  policy,  though  suit  con- 
templated :  84  Ga.  380. 

Compounding  crime,  agreement  not  to  prosecute  criminally  is  forbidden  by 
law,  irrespective  of  motives  of  parties:  82  Ga.  160;  see  notes  to  section  3895. 

Confederate  soldiers,  county  bonds  issued  in  1863  to  support  indigent  fam- 
ilies of  Confederate  soldiers,  valid.  That  obligee  was  secessionist  and  helped 
to  necessitate  issuance  of  the  bonds,  no  reason  for  not  paying  them :  54  Ga. 
59  ;  64/699  ;  94/216. 

Constitution,  contract  based  on  unconstitutional  legislative  enactment,  not 
enforced :  76  Ga.  826. 

Debts  paid  in  good  faith  by  executor,  allowed  him  with  interest,  in  suit  by 
legatee  for  proceeds  of  sale  of  land :  66  Ga.  189,  191. 

Executed  contract,  if  an  illegal  contract,  as  against  public  policy,  be  per- 
formed, no  action  to  recover  money  paid  will  lie  :  85  Ga.  734. 

Fine,  note  taken  in  satisfaction  of  a  fine  is  not  illegal :  70  Ga.  275. 

Freight  rate,  where,  by  mistake,  rate  charged  less  than  interstate  com- 
merce act  allowed,  carrier  could  correct  same  on  discovery  and  enforce  full 
rate :  94  Ga.  775. 

"Futures,"  contract  for  future  delivery  of  goods  upon  speculation,  contrary 
to  public  policy  :  68  Ga.  124.  Note  given  to  brokers  for  money  to  be  expended  in 
purchasing  cotton  futures  for  maker,  void :  75  Ga.  366  ;  79/796.  Money  depos- 
ited with  agent  for  speculation  in  futures,  recovered  by  principal:  77  Ga.  606. 
Demand  essential  to  action  for  "margins"  deposited  with  "bucket-shop ;"  not 
dispensed  with  by  false  accounting,  etc. :  82  Ga.  243.  Profits  lost  by  mistake 
in  transmitting  telegram  concerning  "futures,"  not  recoverable:  83  Ga.  25. 
Note  for  cotton  "futures"  is  a  gambling  contract,  and  void  in  hands  of  bona 
fide  purchaser :  71  Ga.  400.  Where  brokerage  transaction  contemplated  actual 
delivery,  not  dealings  in  "futures,'.'  broker  could  recover  commissions  :  83  Ga. 
406.  Broker  who  is  privy  to  wagering  contract  cannot  recover  for  services  or 
losses:  79  Ga.  796.  Losses  in  buying  and  selling  "futures"  not  recoverable: 
83  Ga.  663.  Although  speculation  in  cotton  futures  may  be  illegal  contract, 
agent  who  incurs  expense  or  loss  for  principal  in  carrying  out  contract,  may 
recover  same  of  principal.  If  the  loss,  etc.,  incurred  by  telegraph  company's 
improper  transmission  of  telegram  from  principal  to  agent,  former  could  re- 
cover of  company  upon  paying  agent :  68  Ga.  300 ;  but  see  75  Ga.  366  and  83 
Ga.  25.  Telegraph  company  bound  to  transmit  ambiguous  telegram  not  crim- 
inal or  tortious,  though  it  probably  concerns  cotton  futures:  87  Ga.  350. 

Hiring,  a  contract  by  which  one  person  hires  another  of  full  age  to  a  third, 
is  against  public  policy  and  void  :  72  Ga.  69. 

Homestead  waiver,  in  note  made  by  one  who  already  has  homestead,  while 
not  subjecting  the  homestead,  does  not  avoid  the  note:  95  Ga.  528. 

Illicit  intercourse,  past  cohabitation  alone  would  not  void  gift  to  paramour ; 
contract  to  compensate  for  injury  thereby  done,  without  stipulation  for  future 
intercourse,  valid,  notwithstanding  subsequent  cohabitation,  latter  not  being 
moving  consideration  :  78  Ga.  413. 

Legal  contracts  enforced,  courts  bound  to  enforce  contracts  not  contrary 
to  law :  69  Ga.  733. 

Limiting  liability,  contract  limiting  liability  of  common  carrier  for  damages 
to  stock  not  injured  by  running  of  trains,  not  against  public  policy:  66  Ga. 
438,  486.  Railroad  company  may  contract  with  shipper  for  release  from  liabil- 
ity for  damages  not  occasioned  by  running  trains:  68  Ga.  644.  Contract  with 
railroad  waiving  claim  for  injuries  by  its  negligence,  void:  72  Ga.  48.  Against 
public  policy  for  telegraph  company,  by  rule,  to  limit  liability  for  failure  to 
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properly  transmit  message:  68  Ga.  299,  300.  Stipulation  in  telegraph-blank 
that  company  not  liable  for  statutory  penalty  unless  claim  made  in  sixty  days, 
invalid  :  86  Ga.  104 ;  90/254  ;  94/338 ;  95/526.  Alitor,  as  to  claim  for  damages. 
See  same  cases  and  68  Ga..300 ;  85/426. 

Officer,  public  policy  forbids  recovery  of  damages  by  sheriff,  etc.,  from  one 
who,  by  fraudulent  promises,  etc.,  induced  him  to  violate  duty  and  suffer  im- 
prisonment for  contempt :  67  Ga.  440. 

Public  interest,  prejudice  to  public  interest  must  clearly  appear,  to  void 
transaction :  78  Ga.  415. 

Railroad  consolidation,  notes  given  for  stock  transferred  for  purpose  of  con- 
solidating two  competing  street-railways  in  Alabama,  void  as  contrary  to  pub- 
lic policy :  93  Ga.  520. 

Restraint  of  trade,  contract  between  railroad  and  telegraph  companies,  giv- 
ing latter  exclusive  right  to  erect  poles,  etc.,  on  right  of  way,  void  as  in  re- 
straint of  trade  :  65  Ga.  160.  In  general,  restraint  of  trade  void,  but  in  partial 
restraint  of  trade  valid,  if  reasonable  and  for  consideration :  69  Ga.  656.  Where 
proprietor  of  medicine  sold  same  with  right  to  manufacture  and  sell  it,  agree- 
ing never  to  use  his  name  on  any  like  preparation :  69  Ga.  656.  Where  one  sold 
his  business  and  contracted  not  to  engage  in  similar  business  in  that  city  for 
five  years,  binding:  69  Ga.  764. 

Taxes,  recovery  of  back  business  taxes  paid,  not  encouraged,  and  never  al- 
lowed where  payments  voluntary  ;  as  to  what  is  voluntary  payment :  66  Ga.  32. 
Suits  to  recover  taxes  illegally  required  and  paid,  not  favored  by  public  policy : 
68  Ga.  124. 

§3669.  (2751.)  Fraud.     Fraud  voids  all  contracts.  lolf'S; 

3823 

Notes  from  Code  of  1882  : 

Fraud,  as  a  general  rule,  vitiates  all  contracts :  2  Ga.  442.  Fraud  in  promise 
without  injury  to  promisor  not  sufficient  to  invalidate  a  contract :  5  Ga.  472. 
Fraud  and  damage  must  concur,  to  be  ground  of  relief  against  a  contract:  14 
Ga.  316.  Where  no  fraud  in  contract  for  suretyship,  it  was  binding :  27  Ga.  444. 
Where  no  such  fraud  as  will  prevent  recovery  of  amount  loaned :  14  Ga.  649. 
Where  courts  will  not  interpose  in  fraudulent  contract  made,  to  grant  relief: 
16  Ga.  416.  Where  the  remedy,  if  any,  was  to  charge  upon  the  fraud  and  not 
on  the  contract  of  sale:  30  Ga.  748.  Section  cited,  and  as  to  waiver  of  fraud: 
47  Ga.  26,  52.  Unless  actual  fraud  in  the  seller,  there  would  be  no  rescission 
of  the  contract :  55  Ga.  485.  To  attack  for  fraud,  must  refer  to  the  execution  of 
the  contract;  and  if  any  stipulations  omitted,  must  have  been  through  fraud, 
etc.:  59  Ga.  113.  Jury  should  determine  the  question  of  fraud:  59  Ga.  711, 
718.  Section  cited :  60  Ga.  40 ;  64/574 ;  62/662.  Where  tenant  could  not  dis- 
pute landlord's  title  even  if  it  was  fraudulent :  61  Ga.  328.  When  subscriber 
to  stock  in  a  corporation  cannot  recover  back  his  subscription  on  ground  of 
alleged  fraud,  when  outstanding  debts:  65  Ga.  649.  Fraud  pleaded  to  a  con- 
tract, the  facts  to  make  it  out  should  be  plainly  and  distinctly  set  forth :  63  Ga. 
532;  55/412. 

Notes  from  decisions  since  Code  of  1882  : 

See  notes  to  sections  2695  and  4029. 

Administrator's  sale,  buying  off  competition  voids:  88  Ga.  696. 

Benefit  reserved,  agreement  by  purchaser  in  sale  by  insolvent  firm  of  all  its 
assets,  to  employ  one  of  firm  as  manager  at  monthly  salary,  will  not  per  se  void 
sale:  83  Ga.  105. 

Cited:  67  Ga.  500;  68/411. 
49 
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Concealment,  that  certain  stipulations  in  note  fraudulently  allowed  to  re- 
main by  payee,  maker  believing  them  stricken  before  signing,  good  defense  to 
note :  69  Ga.  362. 

Election,  party  defrauded  in  exchange  of  personalty  may  elect  to  sue  in 
trover  or  for  breach  of  warranty  :  65  Ga.  698. 

Estoppel,  party  defrauded,  upon  discovery  of  fraud,  must  at  once  announce 
purpose  to  rescind  and  adhere  to  it,  or  fraud  waived:  68  Ga.  100.  Cited,  and 
property  of  minor  held  subject  toys.  fa.  because  levy  made  in  his  presence  and 
he  failed  to  assert  title,  etc. :  69  Ga.  727.  Acting  as  shareholder,  after  notice 
of  fraud  by  which  induced  to  take  stock,  estops  from  avoiding  contract:  71 
Ga.  798. 

Fraudulent  representations,  etc.,  in  parol  contract  of  sale,  and  defendant's 
offer  to  rescind  on  discovering  fraud,  good  defense  to  purchase-money  note : 
93  Ga.  765.  Misrepresentation  of  material  fact  is  legal  fraud :  70  Ga.  271.  Con- 
tract of  suretyship  avoided  by  fraudulent  representations:  77  Ga.  40,41.  De- 
fense, that  plaintiff,  by  fraudulent  acts  and  representations,  induced  defend- 
ant to  sign  note  for  $90.20  when  he  owed  only  $53.10,  good :  91  Ga.  821. 

Life-insurance,  additional  life-insurance  obtained  by  application  which 
falsely  recited  that  not  already  insured,  and  which  stipulated  that  policy  void 
if  recitals  false,  should  be  treated  as  void :  94  Ga.  606. 

Mortgage,  void  as  to  part  of  debt  for  fraud,  void  as  to  whole  :  87  Ga.  115  ; 
distinguishing  43  Ga.  305. 

Parol  evidence,  fraud,  accident,  or  mistake  may  be  pleaded  and  proven  by 
parol  in  avoidance  of  written  contract :  68  Ga.  830. 

Partner,  fraud  in  inducing  new  partner  to  assume  debts,  known  to  creditors, 
releases  former;  creditor  here  certainly  "encouraged"  if  he  did  not  "partici- 
pate" in  fraudulent  scheme:  74  Ga.  86. 

Purchaser,  where,  after  negotiations  with  widow,  as  to  buying  up  fi.  fa. 
against  deceased  husband,  terminated  without  result,  negotiator  could,  with- 
out fraud,  buy  at  sheriff's  sale:  78  Ga.  588. 

Rescission,  principal  may  rescind  fraudulent  transactions  with  agent,  or 
cestui  que  trust  with  trustee,  without  proof  of  damages:  69  Ga.  652  (39/675)  ; 
generally  not  rescinded  for  fraud,  unaccompanied  with  damages:  69  Ga.  652. 
Prerequisite  to  avoiding  contract  alleged  to  be  fraudulent,  is  return  of  money 
received  under  it:  83  Ga.  558.  Artifice  and  fraud  practiced,  no  examination 
of  land,  and  reliance  on  representation,  rescission  proper:  84  Ga.  497,  498. 
Rescission  of  sale  for  fraud,  and  reclamation  of  goods  sold :  90  Ga.  103.  False 
representation  by  purchaser  of  personalty,  that  he  owned  certain  property 
unencumbered,  voided  sale ;  after  vendor's  purchase-money  mortgage  fore- 
closed, vendor  having  bought  at  sale  could  rescind  and  hold  as  against  com- 
mon judgments  against  vendee :  78  Ga.  793. 

Settlement,  composition  agreement  with  creditors  induced  by  falsehood  and 
fraud,  void.  Proposing  to  settle  with  creditors  at  fifty  cents  on  the  dollar, 
and  secretly  settling  with  others  for  more,  a  fraud, and  settlement  void:  72 
Ga.  254. 

Title,  to  prevent  title  passing  there  must  be  actual,  not  mere  constructive 
fraud,  or  breach  of  warranty  :  93  Ga.  763. 

Vendee's  plea  of  fraud  inducing  excessive  purchase  price,  should  allege  that 
price  exceeded  value  not  only  at  date  of  plea,  but  at  date  of  purchase :  88 
Ga.  642. 

$3536.  §3670.   (2752.)  Duress.     The  free  assent  of  the  parties  being  essen- 

tial to  a  valid  contract,  duress,  either  of  imprisonment  or  by  threats, 
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or  other  arts,  by  which  the  free  will  of  the  party  is  restrained,  and 
his  consent  induced,  will  void  the  contract.  Legal  imprisonment, 
if  not  used  for  illegal  purposes,  is  not  duress. 

When  not  set  up  by  surety  to  a  bond :  9  Ga.  49.  Legal  imprisonment  not 
duress,  when  :  14  Ga.  403.  Seizing  property  by  force  and  holding  it  until  owner 
gives  notes  for  release,  is  duress  :  22  Ga.  594.  Circumstances  constituting  du- 
ress, relievable  in  equity :  36  Ga.  157.  Party  induced  to  do  an  act  by  threats 
of  bodily  or  other  harm :  45  Ga.  197.  Section  cited :  47  Ga.  52.  Defense  of 
duress  against  a  note :  48  Ga.  157.  Title  of  bona  fide  purchaser  of  property  ob- 
tained by  duress  without  notice,  protected  :  58  Ga.  276.  Plea  of  duress  must 
set  forth  the  facts  constituting  it :  55  Ga.  412.  Where  wife  was  coerced  to 
join  in  deed  by  threats  of  husband :  42  Ga.  353 ;  62/354.  As  to  whether  one 
induced  by  fears  to  sell  his  land  :  47  Ga.  67.  Insurance  agent  coerced  by  fear 
of  criminal  prosecution  to  sign  a  note :  56  Ga.  566. 

Where  charge  of  court  fairly  and  correctly  submitted  principle  hereof :  74 
Ga.  765. 

Nonsuit  to  action  on  bond  refused,  where  bond  given  under  chancellor's  or- 
der, as'condition  of  defendant's  release  from  arrest  under  bill  quia  timet:  75 
Ga.  549. 

Compromise  of  indebtedness  extorted  by  threats  to  prosecute  creditor's 
son,  not  upheld  :  76  Ga.  322. 

Duress  pleaded  to  note,  motive  for  signing  it,  in  connection  with  threat  to 
prosecute,  relevant:  82  Ga.  160. 

Mere  protest  at  time  money  is  paid,  not  duress:  90  Ga.  698. 

§3671.   (2753.)   Gaming  contracts .     Gaming  contracts  are  void,  and  ^872, 3776. 
all,  evidences  of  debt  or  incumbrances  or  liens  on  property,  executed  ^il64^ 
upon  a  gaming  consideration,  are  void  in  the  hands  of  any  person.  AQt^65A27 
Money  paid  or  property  delivered  up,  upon  such  consideration,  may 
be  recovered  back  from  the  winner  by  the  loser,  if  he  shall  sue  for 
the  same  in  six  months  after  the  loss,  and  after  the  expiration  of 
that  time   it  may  be  sued  for  by  any  person,  at  any  time  within 
four  years,  for  the  joint  use  of  himself  and  the  educational  fund  of 
the  county. 

Remedy  in  equity  under  Act  of  1764,  winner  compelled  to  testify :  25  Ga. 
664;  14/255.  Disaffirmance  of ,  and  recovery  from  stakeholder:  21  Ga.  46.  Act 
of  1764  is  constitutional  and  of  effect  in  this  State  :  28  Ga.  334.  Deed  in  con- 
sideration of  money  won  at  unlawful  gaming  vests  no  title  in  grantee :  32  Ga. 
130.  Note  for  money  won  at  cards :  45  Ga.  164.  Money  lost  at  gaming  could 
be  recovered  back :  45  Ga.  508 ;  50/308.  Whether  a  judgment  was  founded  on 
a  gaming-debt  was  not  open  question  to  a  creditor :  61  Ga.  579. 

One  who  has  lost  a  horse  by  betting  on  horse-race,  may  recover  it  by  suing 
within  six  months :  69  Ga.  609. 

Money  lost  on  horse-race  recovered  by  owner  though  another  bet  it  for 
him  without  knowledge  of  winner :  71  Ga.  673. 

Note  for  cotton  "futures"  is  a  gambling  contract,  and  void  in  hands  of  bona 
fide  purchaser:  71  Ga.  400.    See  catchword  "Futures"  under  section  3668. 

Winner  of  another's  money  from  third  person,  liable  to  owner  independ- 
ently of  statute  ;  unnecessary  to  sue  in  loser's  name,  or  to  allege  that  money  was 
actually  paid  to  defendant :  89  Ga.  838,  839. 
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General  Note. — Moral  and  statutory  consideration  for  note  for  maintain- 
ing and  educating  a  bastard  child  by  father:  12  Ga.  342.  Agreement  by 
mother  to  settle  property  on  bastard  child,  not  invalid:  28  Ga.  136.  Suit  by 
principal  against  agent  for  money  received  on  illegal  contract:  30  Ga.  549.  A 
note  by  father  to  mother  of  bastard  child  to  prevent  bastardy  proceedings :  32 
Ga.  699 ;  33/512.  Where  a  contract  payable  in  Confederate  notes  was  not  ille- 
gal :  38  Ga.  465.  Where  the  contract  was  not  illegal  as  in  aid  of  the  rebellion  : 
40  Ga.  30.  It  is  illegal  to  contract  that  one  will  not  bid  at  the  executor's  or 
administrator's  sale :  47  Ga.  479.  Deed  made  by  mother  to  secure  the  release 
of  her  son  under  arrest,  illegal :  48  Ga.  358*  When  note  on  Sunday  signed  for 
purchase-money  was  illegal,  but  good  in  hands  of  bona  fide  purchaser:  59  Ga. 
683;  62/757.  Sunday  contract, where  court  would  not  interpose:  57  Ga.  179. 
Novation  of  illegal  contract,  presumed  new  notes  valid,  and  burden  on  defend- 
ant to  disprove  it :  54  Ga.  346,  347.  Plea  that  contract  was  in  aid  of  the  rebel- 
lion should  state  what :  49  Ga.  419 ;  51/154 ;  52/526.  Evidence  of  conversations 
to  show  knowledge  of  the  purpose  that  money  borrowed  to  aid  in  the  rebellion  : 
48  Ga.  142.  Burden  of  proof  being  cast  on  plaintiff,  not  violative  of  Constitu- 
tion of  United  States :  53  Ga.  334. 


CHAPTER  5. 

OF    CONSTRUCTION    OF    CONTRACTS. 

§3672.  (2754.)  Contracts,  by  whom  construed.  The  construction  of 
a  contract  is  a  question  for  the  court.  Where  any  matter  of  fact  is 
involved  (as  the  proper  reading  of  an  obscurely  written  word),  the 
jury  should  find  the  fact. 

Court  construed  unimpeached  written  contract  according  to  intention  of 
parties :  36  Ga.  454.  The  construction  of  a  written  contract  is  for  the  court : 
56  Ga.  63;  57/612.  Court  construing  the  pleadings  and  contract:  55  Ga.  186. 
Jury  passing  on  the  meaning  "in  the  Savannah  market"  :  58  Ga.  571,  572.  Any 
ambiguity  by  way  of  abbreviation  is  for  the  jury :  50  Ga.  603  ;  57/36-39  ;  61/364. 
Lex  loci  generally  controls  in  construction  of  contracts,  except  where  it  contra- 
venes the  policy  of  our  laws :  34  Ga.  407.  Foreign  contracts  as  to  usury :  57 
Ga.  371.     Section  cited  and  construed :  65  Ga.  210,  214. 

Whether  instrument  testamentary  is  for  court ;  as  to  proper  execution,  tes- 
tamentary capacity,  etc.,  for  jury  :  66  Ga.  738. 

Proper  for  court  to  construe  contract  and  leave  to  jury  to  determine 
whether  services  involved  in  suit  were  same  as  contracted  for:  76  Ga.  41. 

Though  it  was  court's  duty  to  have  construed  contract,  where  it  would  not 
have  benefited  plaintiff  in  error  failure  was  not  fatal :  78  Ga.  30. 

Contract,  introduced  to  show  motive  of  defendant,  not  as  binding  upon  him, 
need  not  be  construed  by  court :  86  Ga.  476. 

Court  should  have  left  to  jury  to  decide  meaning  of  ambiguous  expression  : 
76  Ga.  603. 

Construction  of  paper  free  from  ambiguity,  solely  for  court :  65  Ga.  711. 

Written  contract  ambiguous,  construction  for  jury:  84  Ga.  357. 

Unambiguous  agreement,  properly  construed  by  court:  77  Ga.  36. 

Court's  province  to  interpret  written  contract  of  affreightment :  77  Ga.  412. 

Construed  by  court,  where  no  question  of  fact:  77  Ga.  506. 

Construction  of  written  contract  is  for  court :  67  Ga.  595. 
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Construction  of  deed  for  court :  68  Ga.  334. 

Construction  of  corporation's  charter  and  power  of  attorney  is  for  court :  75 
Ga.  238. 

Scope  of  agent's  authority,  conferred  in  writing,  is  question  for  the  court: 
85  Ga.  27. 

Letter  in  evidence  free  from  ambiguity,  proper  for  court  to  instruct  jury  as 
to  meaning,  etc. :  95  Ga.  423. 

§3673.  (2755.)  Intention  of  parties  must  be  sought.  The  cardinal 
rule  of  construction  is  to  ascertain  the  intention  of  the  parties.  If 
that  intention  be  clear,  and  it  contravenes  no  rule  of  law,  and 
sufficient  words  be  used  to  arrive  at  the  intention,  it  shall  be  en- 
forced, irrespective  of  all  technical  or  arbitrary  rules  of  construction. 

Generally  construed  as  literally  expressed :  22  Ga.  541.  Intention  should 
generally  govern  :  43  Ga.  647  ;  60/564,  436.  When  witnesses  may  not  testify  to 
the  intention  :  55  Ga.  159, 160. 

Intention  here  was  to  bind  one  signing  as  agent  of  company,  individually  : 
65  Ga.  713,  714. 

Applied  to  contract  of  warranty  of  horse :  69  Ga.  591,592. 

This  rule  applied  to  construction  of  the  Constitution  :  70  Ga.  390. 

Quoted,  in  construing  a  deed :  70  Ga.  160. 

Highest  evidence  of  intention  of  maker  of  deed  is  terms  of  the  deed :  65 
Ga.  169,172. 

Construing  description  in  deed,  court  not  limited  to  exact  direction  of  lines  ; 
may  take  entire  description  so  as  to  reach  grantor's  meaning:  68  Ga.  334. 

Competent  to  show  mutual  understanding  of  parties  to  trade,  the  contract 
being  in  issue  :  66  Ga.  115. 

Carrier  receiving  goods  to  be  delivered  at  point  beyond  its  terminus,  implies 
contract  to  deliver  goods  safely  :  76  Ga.  597. 

Important  to  look  at  substantial  purpose  influencing  minds  of  parties :  77 
Ga.  36. 

Effect  given  to  intention  of  maker  of  deed :  77  Ga.  445,  446. 

§3674.  (2756.)  Intention  of  one  party  known  to  the  other.  The  inten- 
tion of  the  parties  may  differ  among  themselves.  In  such  case,  the 
meaning  placed  on  the  contract  by  one  party,  and  known  to  be  thus 
understood  by  the  other  party,  at  the  time,  shall  be  held  as  the  true 
meaning. 

Where  language  of  writing  ambiguous,  the  construction  put  on  it  by  the 
parties  at  the  time  of  execution :  46  Ga.  232,  615.  Section  cited  and  construed  : 
64  Ga.  51. 

Understanding  of  one  party  about  meaning  of  term  in  contract,  of  no  con- 
sequence unless  other  so  understood  it :  66  Ga.  109. 

Competent  to  show  understanding  of  one  party  acted  on  with  full  knowl- 
edge of  other  party  or  his  agent :  66  Ga.  115. 

Testimony  as  to  private  understanding  of  one  party,  as  to  what  he  thought 
he  was  getting  under  contract,  properly  excluded  :  80  Ga.  644. 

Apparent,  though  not  real  meaning,  may  bind  author  of  ambiguity,  if  mis- 
leading and  if  circumstances  entitled  other  party  to  notice :  79  Ga.  106. 

§3675.   (2757.)   Rules  of  interpretation.     The  following  rules,  among  ^jee, 5142, 
others,  may  aid  in  arriving  at  the  true  interpretation  of  contracts: 
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1.  Parol  evidence  is  inadmissible  to  add  to,  take  from,  or  vary  a 
written  contract.  All  the  attendant  and  surrounding  circumstances 
may  be  proved,  and  if  there  is  an  ambiguity,  latent  or  patent,  it  may 
be  explained;  so  if  a  part  of  a  contract  only  is  reduced  to  writing 
(such  as  a  note  given  in  pursuance  of  a  contract),  and  it  is  manifest 
that  the  writing  was  not  intended  to  speak  the  whole  contract,  then 
parol  evidence  is  admissible. 

Parol  evidence  inadmissible  to  vary:  1  Ga.  12;  26/241.  Unless  there  is 
fraud,  accident  or  mistake:  5  Ga.  373  ;  13/193;  60/292.  Fact  and  time  of  sale 
by  parol,  but  not  its  terms :  6  Ga.  261.  "When  indorsement  could  not  be  varied 
by  parol  evidence :  33  Ga.  491.  Where  parol  evidence  should  not  have  been 
admitted  on  the  allegations  of  mistake :  40  Ga.  199.  If  a  writing  not  accounted 
for,  parol  evidence  of  sale  not  admitted:  43  Ga.  167.  Parol  conditions  to  note 
should  not  have  been  admitted :  43  Ga.  190,  333  ;  60/158.  When  declarations 
prior  to  contract  cannot  contradict  it :  43  Ga.  423.  Parol  evidence  admitted 
to  show  those  signing  note  did  so  individually,  or  as  agent  for  the  public:  2 
Ga.  214 ;  3/397.  Oral  matter  preceding  execution  generally  merged  in  written 
instrument,  except  where  there  may  be  a  new  contract  afterwards  modifying: 
13  Ga.  192 ;  16/410.  When  parol  evidence  is  admissible  as  to  matter  outside  of 
the  contract :  14  Ga.  429  ;  23/43.  As  to  parol  release  or  rescission  of  written 
contract  under  seal :  17  Ga.  420.  Parol  evidence  as  to  fraudulent  enforcement 
of  promissory  note  by  the  maker  after  consideration  failed:  18. Ga.  440.  May 
explain  a  writing  by  parol  evidence :  21  Ga.  526.  Parol  evidence  to  show  a 
failure  of  consideration  :  30  Ga.  482.  May  explain  a  receipt  for  a  note  by  parol 
evidence :  30  Ga.  164.  Not  admissible  on  the  ground  the  contract  was  within 
the  scaling  ordinance  of  1865:  41  Ga.  675.  On  motion  to  distribute  money 
could  prove  that  consent,  decree  and  sale  were  in  satisfaction  of  older  judg- 
ments: 49  Ga.  545.  Agent  of  a  corporation  explaining  a  receipt:  51  Ga.  625. 
Can  show  real  consideration  of  note  expressed  for  value  received :  53  Ga.  214. 
AVhere  could  not  vary  terms  of  agreement  by  parol  evidence,  there  being  no 
fraud  or  mistake  alleged :  52  Ga.  570-573  ;  56/32;  60/158,  614.  Fraud  must  be 
in  the  execution  of  the  instrument,  to  admit  of  parol  evidence :  54  Ga.  289. 
Where  contract  partly  reduced  to  a  writing  not  speaking  the  whole  contract, 
then  parol  evidence  admissible :  55  Ga.  78 ;  54/527,  528 ;  59/562.  No  considera- 
tion expressed,  may  show  by  parol  that  there  was  or  was  not  one:  57  Ga.  319. 
To  contradict  a  representation  in  a  note  that  money  was  borrowed  to  pay  for 
land:  57  Ga.  181.  Can  show  by  parol  that  wife  knew  the  object  of  a  deed 
under  section  2771  of  the  Code :  59  Ga.  779.  To  expose  usury  under  name  of 
rent :  59  Ga.  584.  Signing  an  agreement  not  containing  the  agreement  made, 
without  reading  it,  no  ground  for  parol  evidence :  60  Ga.  383.  Allowed  where 
contract  ambiguous :  63  Ga.  553. 

Notes  from  decisions  since  Code  of  1882  : 
The  legal  principles  of  this  section  are  more  exhaustively  annotated  under 
section  5201  et  seq. 

Ambiguity,  inadmissible  to  show  understanding  of  parties,  where  writing 
unambiguous :  65  Ga.  653.  Parol  not  admitted  to  create  an  ambiguity  for  the 
purpose  of  explaining  it:  70  Ga.  153.  Where  instrument  plain  and  unambig- 
uous, parol  evidence  inadmissible  to  explain:  80  Ga.  50,  296.  Parol  evidence 
admissible  to  explain  ambiguity  in  railroad  receipt:  77  Ga.  376.  "Child  or 
children  of"  A.  explainable  by  parol  as  to  who  was  intended:  78  Ga.  184. 
Ambiguity   in  submission  to   arbitration,   explainable  by  parol:  81   Ga.   271. 
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Language  of  written  instrument  ambiguous,  open  to  explanation  by  parol  evi- 
dence :  86  Ga.  32. 

Auctioneer's  memorandum  ambiguous  here  :  '80  Ga.  572. 
Bill  of  lading,  in  construing  contract  of  carriage,  all  prior  stipulations  pre- 
sumed merged  in  bill  of  lading :  94  Ga.  22. 

Consideration  of  note,  circumstances  shown  to  prove  true  consideration  of 
a  note :  72  Ga.  713. 

Cord-wood  contract,  written  contract  for  certain  number  of  "cords  of  wood" 
explained  by  parol  as  to  lengths  of  wood :  95  Ga.  652. 

Covenant,  evidence  intended  to  explain  ambiguous  covenant,  admissible : 
77  Ga.  350. 

Deed,  intention  of  grantor  shown  by  deed,  not  by  parol:  65  Ga.  169.  Ambi- 
guity, latent  or  patent,  in  a  deed,  explained  by  parol:  70  Ga.  87.  Deed  de- 
scribing land  by  lot  numbers  is  not  varied  by  proof  that  a  road  had  been  laid 
out  on  the  lots,  and  shown  grantee  before  he  bought :  70  Ga.  745.  Where  deed 
conveyed  "parts"  of  certain  lots  of  land  comprising  in  all  172  acres,  admissi- 
ble to  show  by  parol  what  parts  were  conveyed :  80  Ga.  93.  Description  in  deed 
uncertain,  reference  may  be  had  to  prior  deeds :  83  Ga.  645. 

Husband  and  wife,  parol  admissible  to  show  who  the  wife  is,  in  suit  on  note 
signed  by  husband  as  "agent  for  his  wife"  :  70  Ga.  595.  In  suit  on  joint  note 
of  husband  and  wife,  evidence  that  the  credit  was  to  wife  inadmissible  to  con- 
tradict note :  94  Ga.  501. 

Intention,  suit  by  drawee  against  drawer  of  draft,  payable  to  drawer's  order 
and  unindorsed,  not  amended  by  alleging  draft  intended  as  drawer's  note  :  66 
Ga.  735.  Intention  to  be  ascertained  from  language  of  instrument,  if  unam- 
biguous :  95  Ga.  759. 

Interpretation  of  parties,  where  some  of  writings  fixing  terms  lost,  how  con- 
tract was  interpreted  and  acted  on  by  parties,  pertinent:  83  Ga.  627.  See 
"Understanding  of  Parties,"  post. 

Jury,  party  introducing  parol  to  explain  written  contract,  cannot  complain 
that  court  submits  question  so  raised  to  jury :  66  Ga.  104.  "Written  contract 
ambiguous,  construction  for  jury:  84  Ga.  356.  Rent  contract  partly  shown  by 
notes,  and  otherwise  in  part ;  question  for  jury  as  to  whether  certain  stipula- 
tions of  preceding  year's  contract  embraced  :  93  Ga.  248. 

Lease  of  lots,  where  a  lease  specifies  that  it  is  to  embrace  as  many  as  fifty 
lots  within  boundaries  which  include  more  than  fifty  lots,  what  lots  intended 
provable  by  parol :  94  Ga.  520. 

Levy,  parol  evidence  may  be  introduced  to  identify  property,  described  im- 
perfectly in  levy :  86  Ga.  500. 

Mistake,  vitally  material  stipulation  favorable  to  buyer  omitted  by  mis- 
take, so  that  writing  does  not  speak  intention  of  parties  to  sale,  is  an  excep- 
tion: 94  Ga.  41. 

Modification  of  decree,  declaration  setting  forth  parol  modification  of  con- 
sent decree,  dismissed  on  demurrer:  94  Ga.  681. 

"More  or  less,"  where  land  sold  by  tract  as  so  many  acres  "more  or  less," 
only  what  is  contained  in  tract  is  sold  and  this  may  be  shown  by  parol  evi- 
dence :  91  Ga'.  601-608. 

Note  payable  on  its  face  at  national  bank,  not  proven  by  parol  not  left  at 
bank  for  collection,  nor  intended  to  be  so  collected,  etc. :  66  Ga.  701. 

Papers  ambiguous,  intention  of  parties  as  to  whether  note  was  payment, 
explainable  by  parol :  71  Ga.  451. 

In  suit  on  note  given  for  subscription  to  railroad-stock,  evidence  of  parol 
understanding  with  agent  rejected.:  76  Ga.  754. 
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Omission  supplied,  entire  contract  not  in  writing,  parol  evidence  allowed  to 
supply  omission  :  77  Ga.  458. 

"On  or  before,"  note  due  "on  or  before"  a  certain  day,  not  ambiguous,  and 
parol  inadmissible :  72  Ga.  185. 

Parol,  a  written  contract  may  be  explained  by  parol  evidence  not  conflict- 
ing with  its  plainly  expressed  terms :  86  Ga.  725. 

Prior  parol  agreement,  to  keep  refrigerator-car  iced,  not  vary  bill  of  lading 
signed  by  shipper  before  peaches  shipped :  90  Ga.  496 ;  34  Ga.  315,  distinguished. 

Purchase  price,  written  contract  of  sale  covering  tract  which  contained 
more  acres  than  specified  in  contract,  not  varied  here  by  parol  as  to  price  per 
acre  :  75  Ga.  606. 

Representation  of  salesman,  contract  of  sale  of  cash-register,  allowing  ten 
days  trial,  representations  as  to  same,  though  not  in  written  contract,  may  be 
pleaded :  86  Ga.  439. 

Understanding  of  parties,  party's  letter  to  third  person  subsequent  to  con- 
tract, inadmissible  to  show  either  his  understanding  of  it,  or  its  real  meaning: 
79  Ga.  106. 

Usury  in  consideration  of  deed  proved  by  parol :  65  Ga.  561. 

Value  of  mule  injured,  proven  to  show  it  equaled  amount  of  recovery  per 
mule  limited  in  contract  of  shipment:  91  Ga.  377. 

"Value  received,"  in  a  note  is  a  patent  ambiguity,  and  the  real  considera- 
tion may  be  shown  by  parol :  72  Ga.  69. 

Void  contract,  where  void  contract,  and  letters  concerning  same  admissible 
in  evidence  inaction  for  money  loaned:  76  Ga.  341. 

Wills,  cited  on  admission  of  parol  to  explain  ambiguity  in  the  paging  of  a 
will :  72  Ga.  630. 

2.  Words  generally  bear  their  usual  and  common  signification; 
but  technical  words,  or  words  of  art,  or  used  in  a  particular  trade 
or  business,  will  be  construed,  generally,  to  be  used  in  reference  to 
this  peculiar  meaning.  The  local  usage  or  understanding  of  a  word 
may  be  proved  in  order  to  arrive  at  the  meaning  intended  by  the 
parties. 

Ordinary  signification  of  words :  58  Ga.  567-572. 

Plain,  obvious,  and  common  sense  in  construing  Constitution  :  70  Ga.  390-396. 

Word  "road"  in  contract  between  city  and  street-railroad  company,  not 
technical,  requiring  explanation  by  experts:  66  Ga.  104. 

Local  usage  or  understanding  of  words  is  admissible  to  throw  light  on  inten- 
tion of  parties :  74  Ga.  210. 

Description  in  administrator's  deed  to  widow,  excepting  "widow's  dower," 
widow  being  in  possession  of  dower  lands,  does  not  mean  right  of  dower,  but 
dower  lands :  93  Ga.  682. 

Meaning  of  word  "immediately"  in  accident  policy,  which  insures  against 
loss  of  time  from  business  from  accident  which  immediately  disables,  etc. : 
91  Ga.  698. 

$3648.  g    rp^  construction  which  will  uphold  a  contract  in  whole  and  in 

every  part  is  to  be  preferred,  and   the  whole  contract  should   be 
looked  to  in  arriving  at  the  construction  of  any  part. 

Section  cited  and  construed :  34  Ga.  281. 

This  rule  applied  to  construction  of  the  Constitution :  70  Ga.  390. 

Quoted,  in  construing  a  deed :  70  Ga.  160. 

Applied  to  contract  of  warranty  of  horse:  69  Ga.  591,  592. 
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A  trust  charged  upon  life-estate  in  later  clause  of  a  deed  prevails  as  against 
prior  clause  giving  life-estate:  70  Ga.  152. 

Contemporaneous  writings  construed  together:  72  Ga.  713. 

Gift  to  one  and  "her  present  heirs,"  was  gift  to  her  and  her  children  as  ten- 
ants in  common  :  74  Ga.  467. 

4.  If  the  construction  is  doubtful,  that  which  goes  most  strongly 
against  the  party  executing  the  instrument,  or  undertaking  the 
obligation,  is  generally  to  be  preferred. 

If  contract  doubtful,  construed  against  party  making  it,  see:  38  Ga.  262; 
64/601;  9/500. 

Exemption  from  taxation,  in  contract  with  city,  construed  strictly  :  66  Ga. 
107. 

Deed  when  doubtful,  construed  most  favorably  to  grantee:  70  Ga.  841. 

Ambiguous  contract  construed  against  party  who  drew  it :  79  Ga.  106. 

5.  The  rules  of  grammatical  construction  usually  govern,  but  to$4W- 
effectuate  the  intention   they  may  be  disregarded;   sentences  and 
words  may  be  transposed,  and  conjunctions  substituted  for  each 
other.     In  extreme  cases  of  ambiguity,  where  the  instrument  as  it 
stands  is  without  meaning,  words  may  be  supplied. 

Rules  of  grammatical  construction  may  be  disregarded:  39  Ga.  648,  652; 
52/230.    Blanks  in  a  note :  61  Ga.  369. 

Quoted,  in  construing  a  deed:  70  Ga.  160. 

Case  where  words  transposed  to  ascertain  meaning  of  contract  of  warranty : 
69  Ga.  593. 

Note  bearing  interest  after  maturity,  dated  March  4th,  1885,  payable  on 
"5th  March  after  date,"  construed  as  maturing  March  5th,  1886  ;  ambiguity  ex- 
plainable by  parol :  88  Ga.  298. 

6.  When  a    contract   is  partly  printed   and  partly  written,  the  $5204. 
latter  part  is  entitled  to  most  consideration. 

Figures  prevailed  over  word,  under  the  evidence  here:  72  Ga.  63. 

7.  Estates  and  grants  by  implication  are  not  favored.  $$3221,3064. 

8.  Time  is  not  generally  of  the  essence  of  a  contract;  but  by  ex- 
press stipulation  or  reasonable  construction,  it  may  become  so. 

When  time  was  not  of  the  essence  of  the  contract :  27  Ga.  438 ;  30/925 ; 
56/331.  Where  cause  of  action  did  not  arise  until  after  a  reasonable  time:  5 
Ga.  167.  When  time  was  of  the  essence  of  the  contract:  58  Ga.  584;  34/64; 
3/94.  Time  being  of  the  essence  of  the  contract  may  be  waived :  24  Ga.  478 ; 
60/459.     As  to  reasonable  time:  61  Ga.  201 ;  46/19;  5/171. 

Time  not  of  essence  of  contract  for  redemption  of  land  here :  65  Ga.  680. 

Parol  admissible  to  show  that  time  specified  in  written  contract  for  com- 
pletion of  machinery  was  regarded  as  essential.  Also  that  oil  company  bought 
cottonseed  in  anticipation  thereof :  81  Ga.  94. 

Where  landowner  authorized  broker  to  sell  for  a  stated  price  by  stated 
date,  time  was  of  essence:  88  Ga.  325. 

No  time  fixed,  reasonable  time  presumed  to  have  been  contemplated,  but 
express  limit  not  extended  by  implication :  88  Ga.  355,  326. 

Sale  should  occur  within  agreed  time,  unless  postponed  by  seller's  fault: 
88  Ga.  327. 


§3676  EIGHTH  TITLE.— CHAPTER  6,  ARTICLE  1.  778 

Bills  of  exchange,  promissory  notes,  etc.;  of  negotiable  papers  and  how  transferred. 

Effect  of  security-deed,  with  bond  to  reconvey,  reciting  terms  of  note  se- 
cured, and  that  "time  essence  of  contract"  :  95  Ga.  581. 

General  Note. — Rule  as  to  necessary  certainty  of  agreements:  1  Ga.  220. 
A  due-bill  that  could  be  declared  on  as  a  promissory  note  :  9  Ga.  338.  Where 
security  on  appeal  could  maintain  suit  in  his  own  name,  for  hire:  12  Ga.  57. 
Where  liability  of  subscribers  to  school  articles  was  several,  not  joint:  20  Ga. 
36.  An  entire  contract  for  building:  22  Ga.  184.  Where  countersigning  a 
letter  did  not  amount  to  a  guaranty  or  render  the  party  liable  for  deceit :  22 
Ga.  623.  A  due-bill:  21  Ga.  384;  9/338;  7/584.  A  verbal  license  after  dam 
swept  away  by  water :  24  Ga.  179.  Where  death  of  one  of  part  owners  did  not 
affect  the  right  of  the  other  to  sell  their  property :  25  Ga.  35.  Where  if  any 
remedy  existed  it  was  in  the  fraud,  and  not  in  the  contract:  30  Ga.  748.  A 
contract  to  pay  both  together  $500  for  fees :  34  Ga.  279.  Construction  of  con- 
tract by  letter :  43  Ga.  298. 

Where  recovery  sought  for  breach  of  alleged  agreement  not  found  in  written 
contract,  what  must  be  alleged  :  65  Ga.  11. 

Inclusio  unius  exclusio  alterius,  applied  to  exemption  from  taxation  under 
contract  with  city  :  66  Ga.  108. 

Deed  of  division  here  providing  that  line  should  run  from  road  to  another 
point,  line  began  at  edge  of  road,  not  center:  68  Ga.  412. 

Contract  to  furnish  first-class  machinery  means  first-class  generally,  not 
first-class  of  the  particular  manufacturer :  81  Ga.  94. 

Contract  that  property  shall  yield  four  per  cent,  "net  of  expenses,  repairs, 
taxes,  insurance,  etc.,"  did  not  include  expensive  improvements,  etc.,  not 
expressed  therein :  81  Ga.  762. 

A  limitation  inserted  in  one  letter  need  not  be  repeated  in  subsequent  ones, 
in  order  to  preserve  its  force :  83  Ga.  627. 

Charter-party  construed  as  affreightment  contract,  not  as  lease  or  demise, 
unless  latter  intention  manifest:  89  Ga.  661. 

Two  papers,  executed  in  duplicate,  one  party  signing  one,  other  the  other, 
one  document :  90  Ga.  496. 

All  prior  stipulations  presumed  merged  in  final  contract  evidenced  by  bill 
of  lading  sued  on  :  94  Ga.  22. 


CHAPTER  6. 


OF    BILLS    OF    EXCHANGE    AND    PROMISSORY  NOTES    AND    OTHER 
NEGOTIABLE    INSTRUMENTS. 


ARTICLE  1. 

OF    NEGOTIABLE    PAPERS    AND    HOW    TRANSFERRED. 

§3676.  (2773.)  Bill  of  exchange,  parties.  A  bill  of  exchange  is  an 
order  by  one  person,  called  the  drawer  or  maker,  to  another  called 
the  drawee  or  acceptor,  to  pay  money  to  another  (who  may  be  the 
drawer  himself)  called  the  payee,  or  his  order,  or  to  the  bearer.  If 
the  payee,  or  a  bearer,  transfers  the  bill  by  indorsement,  he  then 
becomes  the  indorser.  If  the  drawer  or  drawee  resides  out  of  this 
State,  it  is  then  called  a  foreign  bill  of  exchange. 


779  EIGHTH  TITLE.— CHAPTER  6,  ARTICLE  1.  §3676 

Bills  of  exchange,  promissory  notes,  etc. ;  of  negotiable  papers  and  how  transferred. 

Definitions  of:  33  Ga.  Sup.  188.    As  to  where  presented,  for  acceptance  be- 
tween  holder  and   indorser,  and   holder  and  drawer:  1   Ga.  304.     How  far 
drawer  discharged  by  failure  of  holder  to  present  bank-check  for  payment  in 
reasonable  time:  5  Ga.  245.     Bona  fide  purchaser  of  negotiable  note  trans- 
ferred before  due  takes  free  from  equities  against  previous  parties :  2  Ga.  92. 
As  to  what  holder  of  note  who  transferred  it  by  delivery  warrants :  6  Ga.  230. 
Purchaser  of  a  note  after  due  from  one  with  no  title  obtains  no  title  against 
true  owners:  8  Ga.  421.    Notice  by  transferor  to  transferee  of  note,  of  failure 
of  consideration,  makes  him  a  privy  to  the  judgment:  10  Ga.  214.     Where 
there  were  not   sufficient  averments  in  declaration  brought  by  cashier  of  a 
bank  on  a  foreign  bill :  10  Ga.  332.    Bill  of  exchange  due  the  Central  Bank :  17 
Ga.  111.     Where  an  acceptance  had  preference  over  an  attachment:  19  Ga.  73. 
As  to  where  sued,  acceptor  and  drawer  residing  in  different  counties:  21  Ga. 
135.    As  to  suits  by  acceptors  of  draft  against  drawer :  23  Ga.  49.     As  to  pre- 
sumption of  funds  where  one  accepts  for  another:  25  Ga.  170.    Banks,  fraudu- 
lent organizations,  no  defense  against  acceptance:  25  Ga.  534.     Offer  of  draft 
on  an  insolvent  house  not  payment  of  a  debt :  25  Ga.  643,  645.     Bill  or  draft 
indorsed  in  full  by  payees,  cannot  sue  in  their  names :  27  Ga.  252.     Acceptance 
by  letter:  29  Ga.  648.    When  acceptance  by  drawee  may  be  treated  as  an  in- 
dividual one :  29  Ga.  708.     Drawer  cannot  complain  if  not  injured  by  holder's 
failure  of  duty  :  30  Ga.  271.     Where  blank  acceptance  binding:  30  Ga.  942.    As 
to  damages  for  non-payment  of  a  note  drawn  here  on  one  in  another  State :  3 
Ga.  375.     Suit  against  a  conditional  acceptor:  32  Ga.  502.     Where  agents  not 
individually  liable  as  drawers  of  bills  of  exchange :  44  Ga.  398.     Wrong  charge 
of  court  as  to  possession  affecting  a  transfer:  44  Ga.  141.     Conduct  of  holder 
and  loss  of  drawer  discharging  latter  from  the  debt :  55  Ga.  662.     Payee  with 
notice  of  limit  fixed  by  drawer  of  blank  draft  controlled  by  it :  59  Ga.  246.     As 
to  suing  drawer  and  indorser  together  without  suing  acceptor :  59  Ga.  840,  845. 
And  drawer  and  indorser  being  sued  in  county  of  drawer :  52  Ga.  379 ;  35/269. 
Acceptor  as  maker,  and  drawer  as  indorser:  59  Ga.  671.     As  to  liability  of 
drawer  as  security  in  second  instance :  55  Ga.  663  ;  44/404. 

Difference  between  bank-check  and  bill  of  exchange :  46  Ga.  487-496. 

Draft  with  mortgage,  or  crop  lien  in  favor  of  acceptor,  rights  and  duties  of 
holder:  59  Ga.  841. 

Is  debt  due  by  drawer  and  acceptor  to  payee ;  not  included  in  preference, 
by  assigning  acceptor,  to  "creditors  who  have  money  on  deposit,"  etc.:  69 
Ga.  747. 

Second  draft  for  same  consideration,  not  a  duplicate  as  in  foreign  bills  of 
exchange,  where  first  did  not  mention  it:  72  Ga.  24. 

Factor  not  accommodation  acceptor  who  agreed  to  accept  draft  to  facilitate 
collection  of  debt  due  him  by  drawer:  65  Ga.  45. 

Third  person  signing  on  face  of  draft,  as  accommodation  indorser,  considered 
merely  as  surety :  70  Ga.  715. 

Acceptor  having  property  of  drawer  in  hand  sufficient  to  pay  draft,  not  an 
accommodation  acceptor :  72  Ga.  42. 

Acceptance  of  draft  by  drawee  makes  him  maker,  and  drawer  first  indorser. 
Indulgence  to  acceptor  here  discharged  maker  and  surety :  72  Ga.  42. 

Where  payee  of  absolute  draft  takes  limited  acceptance  thereof,  he  releases 
drawer  from  liability  :  75  Ga.  33. 

Draft  indorsed  on  face  by  maker  and  another,  and  delivered  to  drawee,  is 
promissory  note  in  effect:  70  Ga.  715. 

Draft  indorsed  by  drawer  and  placed  in  hands  of  payee  who  never  accepted 
it,  was  in  effect  promissory  note :  73  Ga.  809. 


§  3677  EIGHTH  TITLE.— CHAPTER  6,  ARTICLE  1.  780 

Bills  of  exchange,  promissory  notes,  etc. ;  of  negotiable  papers  and  how  transferred. 

Acknowledgment  of  maker's  indebtedness  to  obligee  in  stated  sum,  specify- 
ing when  it  was  to  become  due,  imported  promise  to  pay  said  sum  when  due : 
81  Ga.  453. 

"Please  pay  to  the  bearer  $33.00,"  specifying  no  time  of  payment,  bill  of  ex- 
change due  on  presentation  and  acceptance :  81  Ga.  766. 

Written  authority  to  draw  is  equivalent  to  an  acceptance,  if  express  and 
special,  describing  with  certainty  bill  to  be  drawn.  Whether  letter  here  was 
acceptance,  only  conjectural:  83  Ga.  357,  358. 

Bill  of  lading,  though  transferable  by  indorsement,  is  not,  in  full  commer- 
cial sense,  negotiable  paper:  57  Ga.  410;  81/792-796. 

Premature  presentation  of  purchase-money  draft,  not  authorize  rejection  of 
shipment:  87  Ga.  221,  222. 

Draft  may  operate  as  equitable  assignment  of  fund,  when:  91  Ga.  307; 
93/484 ;  did  not  so  operate  here :  84  Ga.  403. 

Act i8oo,  §3677.  (2774.)  Promissory  note.  A  promissory  note  is  a  written 
promise  made  by  one  or  more  to  pay  to  another,  or  order,  or  bearer, 
at  a  specified  time,  a  specific  amount  of  money,  or  other  articles  of 
value.  If  made  by  more  than  one  it  may  be  a  joint  promise,  or 
joint  and  several;  in  which  case  each  is  bound  for  the  whole  sepa- 
rately, at  the  option  of  the  holder.  If  the  payment  is  in  articles 
other  than  money,  and  is  not  punctually  made,  the  holder  may  re- 
cover the  value  of  such  articles  at  the  time  the  note  was  due,  at  the 
place  where  it  was  payable,  if  a  specific  place  is  mentioned;  otherwise, 
at  the  place  where  it  was  made,  with  lawful  interest  thereon. 

What  a  good  negotiable  promissory  note :  1  Ga.  319 ;  24/287  ;  13/55.  Where 
indorsee  entitled  to  damages  for  protested  note  :  3  Ga.  375.  Not  a  good  prom- 
issory note:  5  Ga.  163.  Definition  of  negotiable  paper:  7  Ga.  85.  A  due-bill: 
7  Ga.  584;  9/338.  What  declaration  on  a  note  for  articles  of  property  should 
aver :  8  Ga.  54.  A  good  note  by  a  corporation  :  17  Ga.  574.  A  note  signed  by 
one  only  of  makers,  good  against  him :  25  Ga.  225.  Transferee  of  negotiable 
note  overdue,  presumed  had  notice  of  equities:  25  Ga.  560.  Can  prove  by 
parol  one  of  joint  makers  of  note  surety :  26  Ga.  426.  When  not  essential 
where  signature  or  indorsement  of  note  is  placed  on  note :  26  Ga.  223.  When 
no  action,  by  subsequent  parol  promise  on  note  barred  on  its  face :  12  Ga.  615. 
Promissory  note  payable  in  specifics:  47  Ga.  404.  Can  be  sued  on  under  short 
form :  55  Ga.  29.  Maker  of  note  bound  personally,  although  the  word  "adminis- 
tratrix" annexed  to  the  signature:  57  Ga.  531.  Cannot  by  note  secure  applica- 
tion of  the  money:  57  Ga.  180.  A  promise  to  pay  a  note  "in  currency  then 
in  circulation"  :  56  Ga.  381.  When  holder  could  recover  on  due-bill  in  reason- 
able time:  61  Ga.  201. 

Note  payable  in  "gold  or  its  equivalent,"  judgment  for  value  of  gold  in  cur- 
rency at  maturity  of  note,  with  interest,  erroneous;  measure  of  recovery:  69 
Ga.  460. 

Draft  indorsed  on  face  by  maker  and  another  and  delivered  to  drawee,  is 
promissory  note  in  effect :  70  Ga.  715 ;  see  also  73  Ga.  809. 

Maker  of  note  payable  in  cotton,  delivering  same  after  note  due  and  sued 
for  balance,  not  entitled  to  credit  for  difference  in  value  of  cotton  at  time 
it  was  delivered  and  when  note  matured  :  73  Ga.  590. 

Notes  payable  in  specifics  stand  on  same  footing  as  notes  for  money,  in  re- 
.spect  to  foreclosing  mortgage  when  some  are  due:  71  Ga.  689,  690. 
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Bills  of  exchange,  promissory  notes,  etc. ;  of  negotiable  papers  and  how  transferred. 

Note  payable  "on  or  before"  a  certain  day,  not  due,  though  may  be  paid, 
before  day  named  :  72  Ga.  185. 

Note  sued  before  maturity,  court  had  no  jurisdiction:  87  Ga.  292. 

Stipulation  to  pay  "all  costs  and  ten  per  cent,  on  amount  for  attorney's 
fees,  etc.,"  not  render  note  non-negotiable:  95  Ga.  802. 

§3678.  Payment  in  specifics.     All  agreements  to  pay  in  specifics  are40Ga-80- 
presumed  to  be  made  in  favor  of  the  debtor,  who  may  pay  in  the 
specifics,  or  in    lieu  thereof   he  may  pay  the   amount   of  debt  in 
money  determined  by  the  values  to  be  fixed  as  in  the  preceding  sec- 
tion. 

§3679.   (2783  b.)  Day  of  maturity.     The  last  day  of  grace  shall  be  Actswis. 
deemed  the  date  of   maturity  of   any  bill  of   exchange,  check,  or§3688- 
promissory  note  entitled  to  the  three  days  known  as  days  of  grace, 
for  all  the  purposes  of  this  Article. 

§3680.   (2784.)  Days  of  grace.     The  three  days  generally  known  as  Aq0^%2 
"days  of  grace,"  and  by  custom  allowed  on  papers  payable  at  banks §3688- 
or  brokers'  offices,  shall  not  be  allowed  upon  any  bill  or  draft  paya- 
ble at  sight. 

Paper  held  to  be  a  bill  of  exchange  and  entitled  to  the  three  days  of  grace : 
39  Ga.  361.  Section  cited  and  construed :  46  Ga.  500.  Not  allowed  in  Geor- 
gia on  notes  not  commercial  paper,  and  not  payable  at  a  bank  or  broker's 
office :  54  Ga.  584 ;  46/494 ;  56/201 . 

§3681.   (2775.)  Negotiable  notes.     A  promissory  note  is  negotiable^3077'3683- 
by  indorsement  of  the  payee  or  holder,  or,  if  payable  to  bearer,  by 
transfer  and  delivery  only.      The  maker  may  restrain  the  negoti- 
ability  thereof   by   expressing  such  intention  in  the  body  of    the 
instrument. 

What  necessary  to  constitute  a  negotiable  note :  1  Ga.  236.  A  negotiable 
note,  definition  of:  7  Ga.  84.  Note  payable  to  bearer  negotiable  by  delivery: 
15  Ga.  529.  Owner  of  negotiable  note  may  sue  on  it  in  name  of  one  having  no 
interest:  1  Ga.  306.  A  bill  of  sale  held  not  a  negotiable  instrument:  1  Ga.  75. 
Section  cited  and  construed  :  56  Ga.  205.  Suing  on  a  non-negotiable  note  not 
indorsed  by  the  payee :  57  Ga.  398.  Where  payable  to  order  and  indorsed  over 
in  blank :  60  Ga.  90. 

If  payable  to  order  and  transferred  without  indorsement,  transferee  takes 
as  chose  in  action,  and  must  aver  and  prove  consideration,  to  recover:  68  Ga. 
604. 

Note  reserving  title  to  property  sold,  is  negotiable:  70  Ga.  322. 

Indorsement  by  payee  in  blank,  of  note  containing  no  words  of  negotiabil- 
ity, passes  title  to  bona  fide  holder,  enabling  him  to  sue ;  indorser  liable  to 
taker  for  value  :  91  Ga.  805  ;  see  also  56  Ga.  204 ;  57/350 ;  44/636.  Prior  to  the 
Code  negotiable  words  in  the  paper  were  necessary :  1  Ga.  77,  237. 

Stipulation  to  pay  "all  costs  and  ten  per  cent,  on  amount  for  attorney's 
fees,  etc.,"  not  render  note  non-negotiable  :  95  Ga.  802. 

Second  note  folded  in  non-negotiable  note  indorsed  in  blank ;  held  here 
equitable  assignment  of  former:  91  Ga.  805,  806. 

Note  payable  to  order,  delivered  without  indorsement,  holder  takes  bene- 
ficial interest :  95  Ga.  73. 
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Bills  of  exchange,  promissory  notes,  etc.;  of  negotiable  papers  and  how  transferred. 

$KI??'  §3682.  (2776.)  Bonds,  etc.,  negotiable.  All  bonds,  specialties,  or 
ACobb995i9  °ther  contract  in  writing  for  the  payment  of  money  or  any  article 
of  property,  and  all  judgments  and  executions  from  any  court  in 
this  State,  are  negotiable  by  indorsement,  or  written  assignment, 
in  the  same  manner  as  bills  of  exchange  and  promissory  notes.  No 
indorsement  or  assignment  need  be  under  seal. 

Instruments  under  Act  of  1799  being  placed  on  same  footing  with  notes :  1 
Ga.  75.  Indorsements  under  seal:  50  Ga.  508,  118,  119.  Bond  controlled  by 
lex  loci  where  it  could  be  assigned  by  indorsement  in  blank :  16  Ga.  582. 
Assignment  of  bond  for  title :  23  Ga.  348 ;  33/235  ;  35/258.  An  instrument  with 
a  scroll  annexed  to  signature  held  a  bond  :  29  Ga.  427.  Indorsement  of  sealed 
instrument  held  a  sealed  instrument  although  no  seal  nor  scroll  attached  to  it: 
29  Ga.  700.  Transfer  of  a  judgment :  55  Ga.  644.  Transfer  of  an  execution 
must  be  by  indorsement  or  assignment  in  writing :  58  Ga.  208  ;  60/599.  Section 
cited:  64  Ga.  532.  Assignment  of  chose  in  action  must  be  in  writing:  63  Ga. 
681.     Transfer  of  note  carrying  with  it  the  mortgage:  50  Ga.  118,  119. 

Assignment  of  non-negotiable  contracts :  See  note  to  section  3077. 

See  general  note  hereafter. 

Accepted  draft,  payable  to  order,  negotiable  :  69  Ga.  627. 

Assignment  of  negotiable  security  on  separate  paper,  good  :  69  Ga.  627. 

Cited,  as  to  note  reserving  title :  70  Ga.  324. 

Promissory  note  given  for  buggy,  etc.,  with  reservation  of  title,  negotiable 
by  indorsement  in  blank,  and  holder  could  sue :  69  Ga.  773. 

Plaintiff  has  exclusive  right  to  execution  not  transferred :  77  Ga.  313. 

Not  error  to  refuse  to  charge  that  transfer  of  judgment  must  be  in  writing, 
where  issue  is  whether  it  had  been  paid :  71  Ga.  497. 

Judgment  not  assignable  until  entered  up,  although  verdict  rendered:  80 
Ga.  595.  Letter  to  attorney  by  usee  that  execution  was  property  of  another 
and  authorizing  payment  to  him,  sufficient  assignment  of  fi.fa.:  84  Ga.  731. 

Judgment  not  strictly  negotiable  like  negotiable  paper  under  law  merchant : 
63  Ga.  354 ;  90/344. 

Bond  for  titles  to  obligee,  "his  heirs,  executors  and  administrators,"  without 
adding  words  "and  assigns,"  is  assignable:  80  Ga.  74. 

Power  of  attorney  to  collect,  with  oral  instructions  to  apply  proceeds  of  in- 
surance policy  to  payment  of  debt,  not  operate  to  transfer  same,  against  gar- 
nishment creditor :  86  Ga.  582. 

Second  note  folded  in  non-negotiable  note  indorsed  in  blank,  held  here 
equitable  assignment  of  former:  91  Ga.  805,  806. 

Indorsement  by  payee  in  blank,  of  note  containing  no  words  of  negotiability, 
passes  title  to  bona  fide  holder,  enabling  him  to  sue.  Indorser  liable  to  taker 
for  value :  91  Ga.  805 ;  see  also  56  Ga.  204 ;  57/350 ;  44/636. 

^Iw7'5209'      §3683.    (2777.)    Limited   indorsement.      Any   person    indorsing   or 

Acobb2594  transferring  a  negotiable    instrument  may  limit  his  own  liability 

upon  such  indorsement  or  transfer,  by  express  restrictions  therein; 

aud  the  assignor  of  a  judgment  shall  not  be  held  liable  as  indorser, 

unless  in  such  assignment  he  expressly  contracts  so  to  be. 

Waiving  demand  and  notice  and  guaranteeing  payment,  liable  as  indorsers: 
31  Ga.  210.  Indorsement  in  full  not  controlled  by  parol  evidence :  56  Ga.  607- 
Where  indorsement  for  collection :  56  Ga.  88.  An  indorsement  on  condition 
on  a  separate  piece  of  paper:  57  Ga.  141.  An  assignment  of  order  for  money 
stating  if  not  paid  in  certain  time  assignor  would  pay  it :  58  Ga.  54. 
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Bills  of  exchange,  promissory  notes,  etc. ;  of  negotiable  papers  and  how  transferred. 


§3684.   Transfer  of  secured  note  carries  security.    The  transfer  of  notes  J|  §"*■  .JJJ- 
secured  by  a  mortgage  or  otherwise  conveys  to  the  transferee  the    /        i 
benefit  of  the  security.     If  more  than  one  note  is  secured  and  the     7y/Vf 
mortgagee  transfers  some  and  retains  others,  the  holder  of  the  trans- 
ferred notes  has  a  preference  over  the  mortgagee  if  the  security  is 
insufficient  to  pay  all  the  notes. 

Where  one  holds  two  notes  secured  by  mortgage,  and  transfers  one,  agree- 
ing to  transfer  mortgage,  he  holds  mortgage  for  use  of  transferee:  38  Ga.  452. 

§3685.  (2778.)  Implied  warranty.  Every  transferor  of  a  negoti-$$J!j|jf (1)' 
able  instrument,  whether  by  indorsement  or  delivery,  warrants 
(unless  otherwise  agreed  by  the  parties)  that  he  is  the  lawful  holder 
and  has  a  right  to  sell,  that  the  instrument  is  genuine,  and  that  he 
has  no  knowledge  of  any  fact  which  proves  the  instrument  to  be 
worthless,  either  by  insolvency  of  the  maker,  payment,  or  otherwise. 

Stated :  6  Ga.  230.  Every  indorser  of  promissory  note  warrants  that  it  is 
valid  and  maker  liable  to  pay  it :  11  Ga.  142. 

§3686.   (2779.)  Bill,  etc.,  payable  out  of  fund.     An  acceptance  of  aSggf'2929' 
bill  or  order  may  be  conditioned  or  payable  out  of  a  certain  fund;  2693(8)- 
and  in  all  cases  the  acceptor  shall  have  a  lien  on  the  funds  or  prop- 
erty of  the  drawer  in  his  hands  for  the  payment  of  the  acceptance  in 
his  behalf. 

Where  acceptor  had  prior  right  to  an  attachment  levied  :  19  Ga.  73.  Section 
cited :  59  Ga.  848.  An  acceptance  on  the  condition  if  funds  of  drawer  should 
come  to  hand  :  44  Ga.  511. 

General  Note.  Notes  from  Code  of  1882: 

Acceptance,  conditional,  of  bill  of  exchange:  19  Ga.  73.  If  funds  of  drawer 
come  to  hand:  44  Ga.  511.  Individual,  of  treasurer  of  unincorporated  com- 
pany, may  be  treated  as  a  personal  contract:  29  Ga.  708.  In  blank, binding 
when  no  complaint  that  the  draft  was  not  filled  according  to  agreement :  30 
Ga.  942.  Parol,  binding,  when:  53  Ga.  665.  For  accommodation,  for  com- 
mission, when  commission  and  discount  exceed  interest,  not  usurious  'per  se : 
47  Ga.  82.     For  a  consideration,  binding:  48  Ga.  570. 

Action  brought  on  a  note  by  one  having  no  interest  in  it :  1  Ga.  305. 

Acceptor  presumed  to  have  funds  of  drawer:  59  Ga.  671.  Accommodation, 
entitled  to  transfer  of  security,  for  reimbursement:  44  Ga.  307.  Having  no 
funds  of  drawer,  and  accepts  upon  promise  of  payee  to  hold  him  harmless,  may 
treat  drawer  and  indorser  as  principal  and  surety :  52  Ga.  379. 

Agent,  promissory  note  by,  good,  if  made  in  the  sphere  of  his  power,  or  the 
act  is  ratified  :  6  Ga.  166.  Ratification  of  act  of,  by  principal  as  to,  where  note 
was  given  by:  46  Ga.  238.  Selling  unsound  property,  and  afterwards  suing 
note  given  for  the  property,  held  to  have  notice  of  unsoundness :  30  Ga.  728. 
Note  by,  held  note  of  principal:  39  Ga.  35. 

Alteration  in  instrument  sued  on  need  not  be  explained,  unless  defendant 
denies  on  oath,  etc. :  2  Ga.  128.  Cutting  name  of  surety  from  note  with  con- 
sent of  payee,  not  material :  8  Ga.  248.  Material  as  affecting  subsequent  in- 
dorser, to  remove  name  of  first  indorser:  17  Ga.  111.  Material  when  holder 
inserts  a  consideration  where  there  was  none :  30  Ga.  129. 
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Bank,  duty  of,  as  to  presentation,  protest,  etc.,  of  note  for  collection  and 
payable  at  bank  :  46  Ga.  490. 

Bank-check,  as  to  rights  and  liabilities  of  drawer,  indorser  and  holder:  1 
Ga.  304;  5/245.  Difference  between,  and  bill  of  exchange:  46  Ga.  487-496. 
Suit  on,  in  any  one's  name  where  negotiable:  1  Ga.  306. 

Burden  of  proof,  as  to  when  maker  of  note  had  been  garnisheed  by  creditor 
of  payee :  20  Ga.  477  ;  25/600. 

Central  bank,  privileges  of,  as  to  notice,  demand  and  protest:  1  Ga.  418. 

Consideration,  failure  of,  when  good  defense  to  note  given  by  sheriff  in  dis- 
charge of  rule  absolute :  4  Ga.  201.  To  insert  in  note  when  none  is  expressed, 
vitiates:  30  Ga.  129.  Inquiry  can  be  made  into,  when  proper  administration 
of  justice  requires  it :  6  Ga.  166  ;  5/163.  Failure  of,  and  liability  of  transferor 
of  note :  10  Ga.  214.  Liability  of  transferee  with  full  knowledge  of  when  con- 
sideration is  liable  to  fail:  26  Ga.  413.  Support  of  bastard  child,  sufficient 
legal :  12  Ga.  342 ;  32/699.  Plea  of  failure  of,  when  name  of  principal  has  a 
seal :  16  Ga.  377.     See  35  Ga.  320. 

Contractors,  joint  and  several,  Act  of  1820  applies  to,  as  well  as  joint  only, 
provided  they  are  sued  in  same  action  :  2  Ga.  128. 

Credit  on  note,  by  maker,  affords  presumption  that  all  cross-demands  are 
covered  in  it :  30  Ga.  829.  On  note,  extinguishes  it  pro  tanto,  remainder  stand- 
ing unaffected  by  the  credit :  36  Ga.  126.  In  Confederate  money  at  nominal 
value  extinguishes  note  to  that  amount:  38  Ga.  347. 

Currency,  note  payable  in,  construction  by  court:  42  Ga.  547. 

Demand  not  necessary  in  action  against  maker  on  note  payable  on  demand 
generally :  13  Ga.  287.  Necessary  on  note  payable  in  goods,  but  no  time  fixed : 
10  Ga.  560  By  holder  with  good  title  inures  to  benefit  of  transferee :  18  Ga. 
319.  Paper  acknowledging  receipt  of  money  to  be  accounted  for  on  demand 
may  be  sued  without :  52  Ga.  438.  On  notes  payable  at  bank  agency,  demand 
and  notice  necessary :  18  Ga.  517. 

Estoppel,  maker  of  promissory  note  estopped  by  declaration  that  it  is  right, 
in  suit  by  purchaser :  60  Ga.  107. 

Evidence,  parol  admissible,  where  there  is  doubt,  to  show  whether  public 
agent  signed  note  in  public  or  individual  character :  2  Ga.  214.  Same  rule  as  to 
trustees  of  incorporated  academy :  3  Ga.  283.  Slight,  of  plaintiff's  title  to  note 
prevents  nonsuit:  25  Ga.  546.  Parol  admissible  to  explain  promissory  note, 
as  to  time  of  payment :  27  Ga.  54.  To  prove  payment  of  note  by  producing  it  as, 
maker  must  first  prove  it  is  the  note  put  in  circulation  :  29  Ga.  43.  Parol  in- 
competent to  provedraft  payable  generally  was  payable  at  a  bank :  30  Ga.  271. 
As  to  bill :  52  Ga.  131.  Should  be  strong,  to  overcome  plea  of  payment,  where 
defendant  has  receipt  against  all  notes  and  accounts  to  date,  and  given  after 
note  was  due :  30  Ga.  690. 

Fraud,  transferor  liable  for,  in  transferring  note  on  insolvent  person:  29 
Ga.  687 ;  35/193. 

Garnishment,  note  held  as  pledge  or  collateral  security  not  subject  to:  4Ga. 
428;  18/650.  Assignee  of  note  with  notice  of  pending  garnishment  against 
assignor  how  affected  :  5  Ga.  224 ;  8/549.  Debts  secured  by  negotiable  instru- 
ments may  be  the  subject  of:  18  Ga.  650.  Several,  against  maker  and  holder 
of  notes,  a?id  judgment  and  sale:  35  Ga.  278.  Of  agent  and  attorney,  and  in- 
junction granted  attorney :  37  Ga.  319. 

Guaranty,  by  parol,  of  payment  of  note  transferred  for  value  by  delivery :  6 
Ga.  509. 

Guardians  may  assign  or  transfer  notes  taken  by  and  payable  to  them  as 
guardians  :  33  Ga.  372. 
.    Infant  by  prochein  ami  may  sue  on  a  note  payable  to  itself:  5  Ga.  472. 
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Judgment  at  law  has  no  lien  on  notes  in  the  hands  of  defendant :  6  Ga.  550. 
By  court  of  competent  jurisdiction,  on  subject-matter  of  a  note,  conclusive 
while  it  remains  in  force  :  34  Ga.  355. 

Jurisdiction,  suits  on  notes  and  like  instruments  shall  be  tried  in  county 
where  maker  resides :  See  Constitution  of  1877 ;  59  Ga.  844.  Drawer  and  in- 
dorser  joint  promisors  and  may  be  sued  in  county  of  drawer:  52  Ga.  379. 

Letter,  by  drawee  to  drawer,  sufficient  acceptance  as  between  them,  but  not 
as  to  third  parties  :  29  Ga.  648. 

Lien,  vendor's,  not  enforced  in  favor  of  assignee  of  notes:  9  Ga.  86;  14/216. 
May  be  waived  expressly  or  by  implication  :  23  Ga.  237.  Defense  to  payment 
of  note,  when :  30  Ga.  210. 

Lis  pendens,  doctrine  of,  does  not  apply  to  negotiable  security  not  due  :  38 
Ga.  18. 

Married  woman,  when  note  is  given  by,  presumption  is  she  has  a  separate 
estate :  39  Ga.  44.  Note  of,  for  piano,  and  bill  by  seller  to  cancel  contract,  dis- 
missed :  40  Ga.  185. 

Memorandum  at  foot  of  note  specifying  mode  of  discharge,  etc.,  does. not  af- 
fect its  negotiability :  1  Ga.  319.  On  back  of  note,  held  proper  for  consideration 
of  jury  :  48  Ga.  502. 

Misrepresentation,  when  not  sufficient  to  constitute  a  good  defense  to  suit 
on  note:  45  Ga.  141. 

Mortgage,  where  one  holds  two  notes  secured  by,  and  transfers  one,  agree- 
ing to  transfer  mortgage,  he  holds  mortgage  for  use  of  transferee :  38  Ga.  452; 
see  also  32  Ga.  228. 

Non-negotiable  note,  same  status  between  the  parties  as  a  negotiable  one : 
1  Ga.  236. 

Notice,  to  hold  drawer  liable,  holder  must  present  draft  at  place  designated 
and  give  notice  to  drawer  of  refusal :  41  Ga.  614.  When  not  necessary  to 
drawer:  52  Ga.  131.  Not  necessary  when  drawer  and  indorser  are  the  same: 
44  Ga.  64.  Not  necessary  to  charge  drawer  when  acceptor  fails  to  pay  domes- 
tic bill  not  negotiable  at  chartered  bank :  55  Ga.  662,  618. 

Notice  to  sue,  must  specify  county  of  maker's  residence  :  59  Ga.  841. 

Order  payable  in  lumber,  demand  and  notice  not  necessary  to  bind  drawer: 
24  Ga.  443. 

Partnership,  note  by  one  partner  for  interest  in,  and  on  suit,  plea  of  excess 
of  profits  received  by  payee :  30  Ga.  813.  When  individual  note  of  one  partner 
extinguished  the  original  obligation  of  the  firm :  20  Ga.  259.  But  released 
partner  after  agreeing  to  pay,  bound  by  his  promise  :  24  Ga.  310.  Note  given 
to,  and  agreement  by  maker,  with  but  two  of  three  partners,  as  to  credit, 
not  binding  on  third :  48  Ga.  495.  When  acceptance  by  one  partner  in  his 
individual  name  binds  firm  :  55  Ga.  618. 

Payment  may  be  pleaded  at  the  instance  of  assignee,  upon  a  note  trans- 
ferred after  due,  and  secured  by  mortgage:  27  Ga.  347.  Possession  as  evi- 
dence of  payment:  29  Ga.  43. 

Pleadings,  assignee  of  note  without  negotiable  words  cannot  sue  in  his  own 
name :  1  Ga.  236.  Owner  or  holder  of  negotiable  paper  may  sue  in  name  of 
person  having  no  interest  in  it:  1  Ga.  306.  Insufficient  affidavit  to  plea  of  non 
est  factum,  that  it  is  true  to  best  of  defendant's  remembrance:  26  Ga.  649. 
When  bill  or  draft  is  indorsed  in  full  by  payees,  they  cannot  maintain  suit  on 
in  their  own  names  while  the  indorsement  stands :  27  Ga.  252.  Not  good  plea 
to  suit  on  note  that  it  is  brought  in  fictitious  name,  it  not  appearing  that  the 
defendant  has  any  defense  to  note :  47  Ga.  622.  Draft  paid  by  accommodation 
acceptor  may  be  set  out  as  an  inducement  to  action  brought  by  him  against 
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the  drawer:  54  Ga.  104;  59/846.  Copy  of  draft  and  indorsement  thereon  an- 
nexed to  declaration  as  a  part  of  the  declaration,  and  the  indorsement  need 
not  be  alleged  if  copied  :  56  Ga.  86.  Drawer  and  indorser  may  be  sued  together 
without  joining  acceptor:  59  Ga.  840.  Description  of  defendants:  59  Ga.  840. 
Declaration  failing  to  allege  presentation,  refusal  to  pay,  dishonor  and  notice, 
amendable :  60  Ga.  359.  Holder  of  promissory  note  not  payable  to  bearer  or 
to  order,  has  no  right  to  bring  suit  on  it  without  showing  title :  63  Ga.  274. 

Presumption,  when  note  was  cut  from  same  paper  with  bill  of  sale  and  of 
same  date  :  33  Ga.  159. 

Promissory  note  given  in  payment  of  a  pre-existing  debt,  operates  as  pay- 
ment when  so  understood  by  the  parties :  4  Ga.  182.  Given  by  an  executor  to 
legatee  for  too  much,  may  be  scaled  :  22  Ga.  209,  Joint  and  several  on  its  face 
but  signed  by  only  one,  and  put  in  circulation  by  him,  good  as  to  him :  25  Ga. 
225.  Transfer  of,  before  due,  presumed :  25  Ga.  225.  Holder  of,  not  bound  to 
prove  he  gave  value  for  it,  unless  it  was  first  proved  it  was  lost  or  stolen :  25 
Ga.  226.  Reissued,  after  return  to  one  of  the  makers,  to  another  person  for 
consideration,  not  collectible:  25  Ga.  237.  Security  pays  off  and  takes  up, 
and  then  indorses  in  second  instance  to  another,  liable,  the  maker  being  other- 
wise :  28  Ga.  37.    By  husband  to  wife  who  had  no  separate  estate  :  49  Ga.  487. 

Protest,  duty  of  bank  as  to  presentation  of  note,  and  protest  or  dishonor: 
46  Ga.  487. 

Purchaser,  as  to  protection  of:  25  Ga.  546.  Of  negotiable  security,  bonafide 
before  due,  from  one  who  has  no  title,  gets  a  good  title :  4  Ga.  287. 

Purchase-money,  note  for,  of  land,  transfer,  judgment  and  levy:  60  Ga.  388; 
32/417. 

Reduction  of  amount  of  note  entered  on  back  by  payee,  does  not  bind, 
when  :  28  Ga.  277. 

Renewal  of  paper,  bank  violating  instruction  as  to,  liable:  59  Ga.  668. 

Revenue  stamp  placed  on  note  after  execution,  good :  38  Ga.  548. 

Signature,  location  of,  on  a  note,  immaterial:  26  Ga.  223. 

Statute  of  limitations,  as  affecting  non-resident  maker  of  note :  11  Ga.  303. 

Sunday,  note  given  on,  held  good :  29  Ga.  526. 

Surety,  discharged  by  extension  of  time  to  principal  to  avoid  defense  to 
note :  30  Ga.  112. 

Title,  cannot  impeach  it  unless  necessary  to  defense:  31  Ga.  300;  9/589; 
5/239. 

Usury,  one  transferring  note  known  to  be  usurious  to  one  ignorant,  com- 
pellable to  pay,  etc. :  12  Ga.  371. 

Written  promise  of  any  description  under  Act  of  1847,  discussed:  13Ga.311. 
Notes  from  decisions  since  Code  of  1882  : 

Bill  of  lading,  where  bill  of  lading  to  shipper's  order  indorsed  in  blank  and 
negotiated  at  his  local  bank  as  security  for  discounted  draft  on  consignee,  car- 
rier's delivery  of  goods  without  bill  of  lading  left  it  liable  to  bank :  81  Ga.  221. 

Draft,  to  drawer's  order  delivered  to  drawee,  for  advances  to  make  crop, 
with  blank  unsigned  indorsement  on  back,  will  support  judgment  in  favor  of 
drawee :  73  Ga.  564 ;  distinguishing  70  Ga.  715,  and  73  Ga.  809,  from  66  Ga.  735. 

"For  collection,"  indorsement  for  collection  is  mere  power  of  attorney,  and 
passes  no  title  out  of  indorser.  Second  indorsee  for  collection  could  not  ap- 
ply proceeds  to  debt  due  him  by  first  indorsee  :  73  Ga.  383 ;  see  also  87  Ga.  46. 

Payment,  possession  by  surety  on  note  might  be  evidence  that  he  had  paid 
it,  but  not  that  he  held  it  as  payee's  agent  authorized  to  receive  payment:  74 
Ga.  171. 
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ARTICLE  2. 

OF   IND0R8ERB,    NOTICE    AND    PROTEST. 

§3687.   (2780.)   Contract  of  indorser.     In  ordinary  indorsements  the  $$3683' 5209- 
contract  of  the  indorser  is  to  pay  the  money,  if  the  parties  to  the 
instrument  primarily  liable  thereon   fail  to  pay  according  to  the 
terms  thereof;  hence,  if  there  are  several  indorsers,  each  is  liable  to 
subsequent  ones  in  the  order  of  their  indorsements. 

Liability  of  indorsers  to  contribute  not  applied  to  accommodation  indorsers : 
1  Ga.  212 ;  but  see  46  Ga.  14.  As  to  rights  of  purchaser  after  due,  of  note  from 
indorsee  who  has  paid  it:  8  Ga.  115.  As  to  the  nature,  construction  and 
remedies  on  an  indorsement:  2  Ga.  158.  When  indorsement  a  Georgia  con- 
tract: 4  Ga.  1.  Every  indorser  warrants  the  note  valid  and  the  maker  liable 
to  pay :  11  Ga.  142.  An  indorser  to  be  liable  when  maker  sued  to  insolvency : 
21  Ga.  242 ;  32/381 ;  35/143 ;  28/35.  Where  maker  insolvent  at  time  of  in- 
dorsement, and  same  continuing,  good  excuse  for  not  suing  maker:  43  Ga.  442. 
Indorsement  by  a  married  woman  :  49  Ga.  486.  Accommodation  indorsement 
becomes  a  debt  owing  from  time  of  signature :  56  Ga.  369.  Where  parol  evi- 
dence not  admissible  to  explain  indorsement  or  vary  its  legal  effect :  56  Ga. 
605.     Indorsement  for  collection  :  56  Ga.  88.     Section  cited  :  59  Ga.  846. 

Indorsement  here  showed  transfer  of  instrument  for  value,  and  indorser 
liable  without  first  showing  maker  insolvent :  65  Ga.  356. 

Indorsement  of  promissory  note  past  due,  for  valuable  consideration,  is  new 
contract,  and  statute  of  limitations  operates  in  favor  of  indorser  only  from 
date  of  indorsement :  79  Ga.  72. 

Undertaking  as  second  indorser,  not  as  joint  maker,  is  prima  facie  import  of 
A.'s  indorsement  in  blank  of  B.'s  note  payable  to  C. :  79  Ga.  736. 

On  question  of  notice  or  privity,  understanding  of  payee's  agent  at  time  of 
lending  money  on  note,  as  to  whether  firm  was  maker  or  indorser,  admissible  : 
79  Ga.  737. 

Indorser  may  waive  demand  and  notice  before,  and  proof  of,  after  maturity  : 
9  Ga.  303. 

Indorser  may  waive  "notice  of"  protest:  74  Ga.  150. 

Stipulation  in  note  dispensing  with  protest  bound  payee  who  indorsed  it : 
74  Ga.  150. 

Prior  to  indorsing  note  payable  to  his  own  order,  no  liability  arose  against 
payee;  indorsement  as  "President  Princeton  Factory"  limited  liability:  78 
Ga.  312. 

To  obtain  extension,  B.  gave  to  E.  note  to  E.'s  order;  F.,  indorsing  it  in 
blank  for  accommodation,  with  knowledge  of  its  purpose,  was  surety,  not  in- 
dorser, and  was  not  entitled  to  notice  of  protest,  etc. :  82  Ga.  748. 

Indorser's  contract  separate  and  distinct  from  maker's.  Where  both  sued, 
and  verdict  for  maker  but  against  indorser,  new  trial  may  be  granted  as  to 
maker  without  setting  aside  verdict  against  indorser :  94  Ga.  718. 

Indorsement  for  collection  is  mere  power  of  attorney  and  passes  no  title: 
73  Ga.  383;  see  also  87  Ga.  46.  Second  indorsee  for  collection,  could  not  ap- 
ply proceeds  to  debt  due  him  by  first  indorsee :  73  Ga.  383.  Suit  not  maintain- 
able by  indorsee  against  such  indorser:  87 Ga.  47. 

Restricted  indorsee  may  in  some  jurisdictions  sue  in  his  own  name:  87 
Ga.  47 ;  citing  79  Ga.  137. 
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Where,  under  facts,  check  with  forged  indorsement  was  neither  paid  nor 
accepted,  bank  not  liable  to  action  by  payee:  88  Ga.  252. 

Note  made  and  indorsed  for  accommodation  of  third  person,  not  without 
consideration  as  between  holder  for  value  and  accommodation  maker  or  indor- 
ser :  90  Ga.  331. 

Donor  of  note  sued  by  donee  on  his  indorsement  may  defend  by  setting  up 
the  gift :  93  Ga.  444. 

Acoih%4.  §3688.  (2781.)  Protest  and  notice.  When  bills  of  exchange  and 
^Tikl876'  promissory  notes  are  made  for  the  purpose  of  negotiation,  or  in- 
3676?3677°'  tended  to  be  negotiated  at  any  chartered  bank,  and  the  same  are  not 
paid  at  maturity,  notice  of  the  non-payment  thereof,  and  of  the  pro- 
test of  the  same  for  non-payment,  or  non-acceptance,  must  be  given 
to  the  indorsers  thereon  within  a  reasonable  time,  either  personally 
or  by  post  (if  the  residence  of  the  indorser  be  known),  or  the  in- 
dorser  will  not  be  held  liable  thereon;  but  it  shall  not  be  necessary 
to  protest  in  order  to  bind  indorsers,  except  in  the  following  cases, 
to  wit:  1.  When  a  paper  is  made  payable  on  its  face  at  a  bank  or 
banker's  office.  2.  When  it  is  discounted  at  a  bank  or  banker's  office. 
3.  When  it  is  left  at  a  bank  or  banker's  office  for  collection;  and  in 
all  such  cases,  days  of  grace  shall  be  allowed. 

In  suit  by  Central  Bank,  no  notice,  demand,  or  protest  necessary  to  charge 
indorser:  17  Ga.  Ill;  3/185;  1/418,593.  What  sufficient  notice:  60  Ga.  347; 
52/473;  3/486;  1/310.  When  no  notice  necessary,  under  Act  of  1826,  of  non- 
acceptance  of  foreign  bill  of  exchange :  4  Ga.  101,  281 ;  9/303.  When  an  in- 
dorser in  blank  on  a  note  cannot  prove  it  was  to  be  negotiated  at  a  chartered 
bank :  4  Ga.  106.  Where  on  bankable  paper  payable  at  bank  agency,  demand 
and  notice  must  be  shown  before  recovery  against  indorser:  14  Ga.  691 ;  18/517. 
Indorsers  may  show  they  were  entitled  to  notice  of  demand  of  payment  and 
refusal  to  pay :  28  Ga.  177.  Demand  of  drawer  and  notice  of  his  failure  to 
pay,  not  necessary  to  charge  acceptor:  28  Ga.  529.  No  notarial  expenses  can 
be  recovered  where  protest  not  required :  29  Ga.  259.  When  cannot  prove  by 
parol  evidence  that  draft  payable  to  the  order  of  a  person  was  intended  to  be 
negotiated  at  a  chartered  bank :  30  Ga.  271 ;  52/133.  When  notice  of  non- 
payment of  bill  of  exchange  by  acceptor  not  necessary  to  bind  drawer :  34  Ga. 
558.  Where  it  was  not  a  chartered  bank  and  no  protest  necessary  to  charge 
indorser:  56  Ga.  200;  53/495.  To  bind  drawer,  holder  must  present  draft  at 
place  designated  for  payment,  and  give  notice  of  refusal  to  him:  41  Ga.  614. 
Indorsers  of  bill  or  note  not  to  be  negotiated  at  chartered  bank,  not  entitled 
to  notice  of  non-payment  or  non-acceptance :  44  Ga.  63 ;  55/618.  When  bank 
may  become  liable  for  failure  of  duty  as  to  notice  to  indorsers :  46  Ga.  488. 
Accommodation  indorser's  rights  as  to  a  note  payable  on  its  face  at  a  char- 
tered bank:  59  Ga.  776.  As  to  proving  notice  of  dishonor  to  indorsers  by  cer- 
tificate of  notary :  60  Ga.  347.  A  national  bank  is  a  chartered  bank  within  the 
terms  of  this  section  :  61  Ga.  595.  Where  no  demand,  notice  or  protest  neces- 
sary to  charge  indorser,  indorsement  in  blank  controlled  by  intention  of 
indorser:  64  Ga.  42,  50. 

Surety  claiming  discharge  for  want  of  protest,  etc.,  and  holder  that  protest 
waived,  holder's  belief  not  material :  66  Ga.  701. 

Waiver,  by  indorser,  of  "demand  and  notice"  is  in  effect  waiver  of  de- 
mand, refusal  and  protest:  66  Ga.  753. 

Waiver  of  protest  includes  waiver  of  notice  of  non-payment:  69  Ga.  825. 
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Usually  facts  dispensing  with  protest  render  notice  unnecessary  :  90  Ga.  674. 

Notice  of  non-payment  not  necessary  to  charge  drawer  or  indorser  of  draft 
not  negotiable  at  chartered  bank :  44  Ga.  63 ;  55/618 ;  69/825. 

Notice  and  protest  not  essential  to  fix  liability  of  maker:  77  Ga.  464. 

Accommodation  indorser,  holding  all  his  principal's  assets,  and  whose  duty 
it  is  to  raise  funds  to  meet  note,  not  entitled  to  notice :  90  Ga.  674. 

To  bind  indorser  on  bankable  paper,  notice  must  show  demand,  refusal  to 
pay,  and  protest  for  non-payment:  67  Ga.  624. 

Declaration  showing  protest  necessary  to  bind  indorser,  suit  by  second 
against  first  indorser  submitted  to  jury  although  no  issuable  defense,  etc.: 
92  Ga.  670-673.    See  87  Ga.  751-753. 

Payee  of  note  payable  at  bank,  having  indorsed  note,  whether  for  value  or 
accommodation,  entitled  to  notice  of  protest,  etc. :  93  Ga.  749. 

To  bind  indorser,  demand  in  reasonable  time  essential:  90  Ga.  680;  distin- 
guishing 64  Ga.  42,  and  criticizing  its  obiter. 

Notice  not  received,  it  should  appear  that  mailed  within  reasonable  time. 
No  sufficient  proof  here  that  notice  properly  given  by  mail :  93  Ga.  749. 

§3689.  (2792.)  Damages  on  foreign  bills.  If  any  bill  of  exchange,  Act  i«2|. 
draft  or  order  is  made  payable  at  any  place  out  of  this  State,  and  522 
within  the  United  States,  and  the  same  is  returned  under  protest  for 
non-acceptance  or  non-payment,  the  holder  thereof  shall  be  entitled 
to  recover  of  the  drawer  and  indorsers  in  the  first  case,  and  the  ac- 
ceptor also  in  the  latter  case,  in  addition  to  the  principal,  interest 
and  protest  fees,  five  per  cent,  on  the  principal,  as  damages  for  non- 
acceptance  or  non-payment. 

Note  payable  out  of  the  State  and  indorsed,  within  terms  of  this  Act:  3 
Ga.  375.  No  notice  requisite  in  case  of  foreign  bill  unless  payable  at  a  char- 
tered bank :  4  Ga.  101. 

§3690.   (2793.)  If  out  of  the  United  States.     If  such  bill,  draft  or^ti^ 
order  is  payable  at  a  place  without  the  limits  of  the  United  States,  $3676- ' 
the  holder  may  recover  ten  per  cent,  damages,  as  above,  for  non- 
acceptance  or  non-payment. 

83691.   (2782.)  Indorser  sued  with  maker.     In  all  cases  the  indorser  $^012, 4953. 

°  v  '  Act  1826, 

may  be  sued  in  the  same  action,  and  in  the  same  county,  with  the  Gobb>  594- 
maker,  or  drawer,  or  acceptor. 

It  was  held  that  maker  and  indorser  of  a  note  payable  at  one  of  banks  of 
State  could  not  be  sued  together  in  same  action :  14  Ga.  691.  Where  suit  could 
be  brought  in  county  of  acceptor's  residence  on  a  promissory  note :  21  Ga.  135. 
Waiver  of  second  original  and  process  by  indorser:  25  Ga.  37.  As  to  actions 
against  maker  and  indorser  residing  in  different  counties:  27  Ga.  263.  Ac- 
ceptor, drawer  and  indorser  were  not  subject  to  be  sued  in  same  action :  28 
Ga.  529.  Maker  of  a  note  and  one  indorsing  it  to  be  liable  in  second  instance, 
could  not  be  sued  together  in  same  action :  35  Ga.  142.  Where  not  liable  as 
indorser  and  not  suable  in  same  action  with  maker:  44  Ga.  636.  Where  the 
drawer  and  indorser  were  sued  together  without  joining  the  acceptor:  59 
Ga.  840. 

Suit  against  makers  barred  by  former  recovery ;  their  residence  in  county 
gave  no  jurisdiction  against  sureties :  65  Ga.  575. 
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Acibb!°522.      §3692-   (2783.)  Public  holidays.     The  first  of  January,  commonly 
^ct691870'  called  New-year's  Day;  the  nineteenth  day  of  January,  known  as 
^J-        Lee's  Birthday;  the  twenty-second  day  of  February,  known  as  Wash- 
1889' p'  72'  ingt°n's  Birthday;  the  twenty-sixth  day  of  April,  known  as  Decora- 
1894' p  475'  ^on  ^ay;  ^ne  fourth  day  of  July,  called  Independence  Day;  the  first 
$4456-    •    Monday  in  September,  to  be  known  as  Labor  Day;  the  twenty-fifth 
/£pv-u>   >s£w%day  of  December,  known  as  Christmas  Day;  and  any  day  appointed 
in    '■  <?  *1  -/ff  or  recommended  by  the  Governor  of  the  State,  or  the  President  of 
V  the  United  States,  or  any  municipal  authority,  as  a  day  of  thanks- 

giving, or  fasting  and  prayer,  or  other  religious  observances;  and 
any  other  day  declared  by  the  law  of  Georgia  to  be  a  public  holiday, 
shall  for  all  purposes  whatsoever,  as  regards  the  presenting  for  pay- 
ment or  acceptance,  and  of  the  protesting  and  giving  notice  of  the 
dishonor  of  bills  of  exchange,  bank-checks  and  promissory  notes,  be 
treated  and  considered  as  the  first  day  of  the  week,  commonly  called 
Sunday,  and  as  public  holidays;  and  all  such  bills,  checks  and 
notes,  otherwise  presentable  for  acceptance  or  payment  on  said  days, 
shall  be  deemed  to  be  presentable  for  acceptance  or  payment  on  the 
secular  or  business  day  next  preceding  such  holiday,  except  as  pro- 
vided in  the  next  section. 

Fourth  of  July  not  dies  non  juridicus,  judgment  rendered  thereon,  valid: 
81  Ga.  289,  290. 

Acts^i.894,  §3693.  (2783  a.)  Sundays  provided  for.  Whenever  any  such  hol- 
idays shall  fall  upon  Sunday,  the  Monday  next  following  shall  be 
deemed  a  public  holiday,  and  papers  due  on  such  Sunday  shall  be 
payable  on  the  Saturday  next  preceding,  and  papers  which  would 
otherwise  be  payable  on  such  Monday  shall  be  payable  on  the  Tues- 
day next  thereafter.  Whenever  either  of  the  days  shall  fall  on 
Saturday,  the  papers  due  on  the  Sunday  following  shall  be  payable 
on  the  Monday  next  succeeding.  Whenever  either  of  said  days 
shall  fall  on  Monday,  the  papers  which  would  otherwise  be  payable 
on  that  day  shall  be  payable  on  the  Tuesday  next  succeeding. 

General  Note  on  Indorsers. — Agent,  a  general  power  to,  to  discount,  con- 
fers power  to  indorse :  1  Ga.  418. 

Agreement  in  writing,  that  payee  will  not  proceed  against  indorser  until  he 
has  exhausted  property  of  principal,  binding:  57  Ga.  140.  Between  maker  and 
indorser,  for  indorser  to  buy  in  maker's  property  at  mortgage  sale :  16  Ga.  416. 

Alteration,  material,  to  remove  name  of  prior  indorser:  17  Ga.  111. 

Bankruptcy  of  maker,  no  valid  defense  for  indorser:  6  Ga.  257. 

Certificate  of  deposit,  indorser  of,  liable:  7  Ga.  84. 

Check,  indorser  of,  entitled  to  due  diligence,  etc. :  1  Ga.  304.  As  to  rights 
and  liabilities  of  indorsers  of:  5  Ga.  245. 

Contribution,  accommodation,  indorser  not  liable  to:  1  Ga.  205. 

Cotton  receipts,  indorsement  on  :  44  Ga.  38. 

Days  of  grace,  by  treating  bill  of  exchange  as  a  check,  bank  became  liable : 
46  Ga.  488. 

Demand  and  notice,  indorser  can  waive,  only  before  maturity:  9  Ga.  303. 
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Draft  payable  to  "A.  B.,  cash,"  and  indorsed  by  "A.  B.,  cash,"  held  indorse- 
ment of  the  bank:  16  Ga.  458. 

Equity  will  relieve  indorser  from  mistake  of  legal  effect  of  words  in  in- 
dorsement: 30  Ga.  946. 

Evidence  parol,  special  purpose  of  indorsement  maybe  shown  by:  22  Ga. 
24.  Contract  expressed  by  a  general  indorsement  cannot  be  varied  by  :  33  Ga. 
491.  Not  admissible  to  explain  indorsement  in  full  without  proper  pleading: 
56  Ga.  605. 

For  collection,  indorsement  canceled  by  subsequent  indorsement  for  value: 
56  Ga.  86. 

Guarantor,  when  indorser  held  not  to  be :  2  Ga.  158. 

Indorsement,  each,  a  new  contract:  2  Ga.  158.  In  blank,  the  blank  still  un- 
filled, any  holder  may  sue  maker:  63  Ga.  380.  Need  not  be  proved  unless  de- 
nied on  oath :  63  Ga.  380.  One  transferring  note  with  indorsement  he  knows 
is  not  genuine,  is  liable  :  14  Ga.  542. 

Lex  loci  contractus,  contract  of  indorsement  governed  by:  2  Ga.  158.  In- 
dorsement in  this  State,  a  Georgia  contract,  there  being  no  evidence  showing 
the  contrary :  4  Ga.  1.  When  indorsement  in  Alabama  was  held  a  Georgia 
contract :  27  Ga.  243.     Same  when  indorsement  was  in  Tennessee :  31  Ga.  210. 

Married  woman,  without  separate  estate,  as  indorser  for  her  husband:  49 
Ga.  487. 

Notice,  when  indorser,  "liable  in  the  second  instance,"  is  entitled  to: 
1  Ga.  410. 

Notice  to  sue,  dormant  partner  given  by  indorser:  3  Ga.  527.  Given  to 
agent,  not  notice  to  "holder,"  when  :  22  Ga.  24. 

Nulla  bona,  return  of,  on  ft.  fa.,  against  maker,  prima  facie  evidence  that  he 
had  been  sued  to  insolvency :  21  Ga.  242. 

Partnership,  after  dissolution  of,  one  partner  cannot  bind  firm  by  indorsing 
a  note :  5  Ga.  166. 

Payment  by  subsequent  indorsers  does  not  extinguish  judgment  as  to  first 
indorser:  1  Ga.  205. 

Pleadings,  indorser  discharged  for  want  of  demand  and  notice,  should  plead 
it:  3Ga.  185.  One  may  be  sued  as  executor  of  maker  and  individually  as  in- 
dorser :  29  Ga.  455. 

Promissory  note  payable  to  order  and  indorsed  at  time  of  execution,  in- 
dorser liable  as  second  indorser :  4  Ga.  266.  Sued  for  less  than  face  value  and 
indorsed,  indorsee  may  recover  full  amount  from  indorser:  29  Ga.  455.  Pur- 
chaser of,  after  due,  from  indorser  who  has  paid  it,  can  recover  from  indorser 
only  what  he  paid  for  it :  8  Ga.  114. 

Protest,  notice  of,  through  post-office :  3  Ga.  495.  Two  sets,  filed  under  Act 
of  1836,  entitled  to  be  read  without  further  proof:  27  Ga.  252. 

Seal,  indorsement  without,  of  a  sealed  instrument,  is  a  contract  under  seal: 
29  Ga.  701. 

Set-off,  to  be  pleaded  to  a  note  in  favor  of  indorsee,  after  due,  must  be  con- 
nected with  original  transaction  :  2  Ga.  134. 

Signature  of  indorser,  by  agent  or  attorney,  sufficient:  63  Ga.  380.  Place 
of,  immaterial :  26  Ga.  223. 

Statute  of  limitations,  new  promise  by  maker  of  note,  not  sufficient  to  take 
it  out  of,  as  against  indorser :  32  Ga.  28.  Payment  on  a  note  by  maker  does 
not  affect  running  of,  as  to  indorser :  30  Ga.  479.  When,  begins  to  run  in  favor 
of  indorser  of  note  past  due,  for  valuable  consideration  :  38  Ga.  300.  Does  not 
affect  claims  of  indorser  against  maker,  when :  29  Ga.  700. 
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ARTICLE  3. 

OF   THE    RIGHTS   OF   HOLDERS. 

*&706?'     §3694.   (2785.)  Right  of  bona  fide  holder.     The  bona  fide  holder  for 

Jt/f'        /^  '    O  .va^ue  °f  a  bill j  draft,  or  promissory  note,  or  other  negotiable  instru- 

'  *  ment,  who  receives  the  same  before  it  is  due,  and  without  notice  of 

9y-0/  any  defect  or  defense,  shall  be  protected  from  any  defenses  set  up 

by  the  maker,  acceptor,  or  indorser,  except  the  following:    1.  Non 

est  factum.     2.  Gambling,    or   immoral    and   illegal   consideration. 

3.  Fraud  in  its  procurement. 

See  notes  to  sections  3666  et  seq.,  and  3701  et  seq. 

Fraud  here  means  by  procurement  of  the  holder :  48  Ga.  162 ;  37/66.  Where 
there  was  no  such  bona  fide  holder  of  a  note  that  plea  that  consideration  was 
of  no  value  could  not  be  set  up:  50  Ga.  76.  Where  bona  fide  holder  of  nego- 
tiable bonds  not  due  and  held  as  collateral,  protected  against  true  owner:  57 
Ga.  274.     Section  cited  and  construed:  49  Ga.  490;  65/131. 

General  Note  to  this  Section. 

Notes  from  Code  of  1882 : 

As  to  rights  of  bona  fide  holder  of  negotiable  note  transferred  by  delivery 
before  due,  from  one  with  no  title:  4  Ga.  287;  6/187.  Aliter,  if  after  due:  8 
Ga.  421 ;  12/238.  Bona  fide  purchaser  protected,  although  agent  of  maker  of 
note  exceed  his  authority :  13  Ga.  55.  An  illegal  note  may  be  held  good  in 
hands  of  transferee  before  due  for  value :  22  Ga.  246.  No  agreement  between 
other  parties  to  negotiable  note  affects  transferee  before  due:  33  Ga.  41.  As- 
signee of  non-negotiable  chose  in  action  takes  it  subject  to  all  equities  be- 
tween assignee  and  maker :  56  Ga.  203 ;  29/219 ;  6/119.  Question  of  title  of 
negotiable  paper  not  to  be  raised  unless  necessary  to  its  defense :  5  Ga.  239 ; 
56/88.  Bona  fide  purchaser  not  affected  with  knowledge  of  failure  of  consid- 
eration because  it  was  set  forth  on  face  of  note :  38  Ga.  126.  Bona  fide  pur- 
chaser of  note  and  mortgage  before  due,  protected:  50  Ga.  110,  119.  Unless 
bona  fide  holders  prejudiced,  all  indorsements  in  blank  can  be  explained  by 
parol  evidence :  56  Ga.  608.  When  transferee  of  a  note  before  due  not  affected 
by  any  evidence  of  failure  of  consideration :  57  Ga.  319.  When  payment  no 
defense  against  suit  of  third  person :  60  Ga.  90.  Bona  fide  purchaser  of  note 
before  due  can  collect  amount  due  on  note,  although  maker  served  with  gar- 
nishment :  38  Ga.  18. 

Notes  from  decisions  since  Code  of  1882 : 
Bank,  payee  of  accepted  bill  is  under  no  duty  to  acceptor  to  apply  thereto 
funds  of  drawer  on  general  deposit:  78  Ga.  222;  79/810. 

Bill  of  lading,  facts  made  shipper's  local  bank,  which  discounted  his  draft 
(bill  of  lading  attached),  bona  fide  holder:  81  Ga.  221.  Bills  of  lading  impor- 
tant securities  of  commerce:  81  Ga.  221.  Consignor's  bank  discounting  draft, 
with  indorsed  bill  of  lading  attached,  and  forwarding  to  destination,  not  joint 
vendor,  nor  affected  by  equities  between  consignor  and  consignee :  89  Ga.  108. 
Bank  holding  personal  property  as  security  for  debt,  delivering  it  to  pur- 
chaser from  debtor,  taking  draft  by  seller,  accepted  by  purchaser,  not  affected 
by  seller's  misrepresentation  to  purchaser  as  to  quality:  89  Ga.  225. 

Collaterals,  bona  fide  purchaser  for  value,  before  due,  of  negotiable  note 
held  as  collateral,  protected    69  Ga.  354.     Bona  fide  holder  suing  collateral 
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paper  can.  recover  thereon  only  amount  of  debt  secured,  if  defendant  had 
valid  defense  against  original  payee :  79  Ga.  547. 

Equities,  protected  in  respect  of  note  given  to  induce  consent  to  discharge 
in  bankruptcy,  though  void  as  between  parties  (Revised  Statutes  United  States, 
section  5731) :  73  Ga.  641.  When  negotiable  notes  due  some  time  after  date 
were  sued  by  indorsee,  presumed  that  plaintiff  took  them  before  maturity  and 
is  not  affected  by  equities:  79  Ga.  542.  Payee  of  acceptance,  who  paid  value 
to  drawer  before  maturity,  not  affected  by  equities  in  favor  of  acceptor  against 
drawer.    Drawer  could  neither  take  nor  act  away  payee's  title :  79  Ga.  810. 

Failure  of  consideration,  plea  of  failure  of  consideration  held  good  as 
against  holder  of  promissory  note,  who  purchased  before  maturity :  93  Ga. 
438.  Plaintiff  claiming  to  be  bona  fide  holder,  and  defendant  contesting,  and 
pleading  failure  of  consideration,  request  to  charge  that  if  "the  plea  be  sus- 
tained, the  verdict  should  be  for  the  defendant,"  properly  refused :  94  Ga.  522. 

Fertilizer,  note  given  for  fertilizer  not  properly  analyzed  and  inspected  is 
void  in  hands  of  bona  fide  purchaser:  65  Ga.  129. 

"For  collection,"  indorsee  "for  collection,"  for  account  of  payee,  not  bona 
fide  holder :  79  Ga.  137. 

Fraud,  by  one  maker  on  another,  in  obtaining  his  signature,  no  defense 
against  innocent  holder :  70  Ga.  578.  Second  draft  issued  for  same  considera- 
tion and  paid  by  fraud  of  payee,  no  defense  to  first  in  hands  of  innocent 
holder:  72  Ga.  24.  "Fraud  in  its  procurement"  has  no  reference  to  fraud  in 
contract  out  of  which  instrument  arises,  etc.,  but  in  procurement  by  holder: 
93  Ga.  789 ;  see  also  37  Ga.  66. 

Holder  for  value,  must  be:  67  Ga.  494. 

Husband's  debt,  wife's  negotiable  note,  given  for  husband's  debt,  binds  her 
in  hands  of  bona  fide  purchaser  for  value  before  due:  69  Ga.  661.  Married 
woman  signed  note  as  surety,  cannot  be  set  up  against  bona  fide  holder:  70 
Ga.  322. 

Illegal  consideration,  must  be  both  immoral  and  illegal:  69  Ga.  661-664. 
Note  for  cotton  "futures"  is  a  gambling  contract,  and  void  in  hand  of  bona 
fide  purchaser:  71  Ga.  400.  Bona  fide  holder  protected  except  as  against  gam- 
ing, usurious  or  immoral  consideration  :  73  Ga.  641.  Purchaser  of  notes,  with 
knowledge  of  illegal  consideration,  takes  subject  to  defenses  against  original 
payee :  93  Ga.  521. 

Incomplete  contract,  note  not  expressing  whole  contract,  letter  containing 
balance,  admissible  against  holder  of  note  who  took  after  maturity  :  66  Ga.  286. 

Indorsement,  note  payable  to  order,  delivered  before  due  to  bona  fide  pur- 
chaser, etc.,  not  indorsed,  held  subject  to  equities  between  original  parties : 
95  Ga.  70. 

Infancy  of  maker  may  be  pleaded  against  bona  fide  holder :  70  Ga.  322. 

Notice,  circumstances  of  receiving  accepted  draft  here  put  plaintiffs  on  in- 
quiry :  74  Ga.  348.  Purchaser  of  draft  chargeable  with  notice  as  to  genuine- 
ness :  77  Ga.  285. 

Nul  tiel  corporation,  plea  of,  in  suit  by  assignee,  from  corporation,  of  a 
negotiable  note,  irrelevant  and  demurrable:  71  Ga.  557. 

Parol,  drawee  cannot  show  by  parol  that  negotiable  draft  was  drawn  as 
agent  of  drawee  and  holder  had  notice  thereof:  75  Ga.  57. 

Presumption  that  purchaser  for  value  before  due  and  without  notice :  69 
Ga.  661-664;  see  also  60  Ga.  90;  55/141;  49/490;  73/641. 

Reservation  of  title  to  property  sold,  on  face  of  note,  is  not  notice  of  any 
defense :  70  Ga.  322. 

Set-off,  plea  of,  to  negotiable  note,  demurrable,  not  alleging  notice  to 
assignee :  71  Ga.  557.     • 
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Sunday,  plea  that  contract  executed  on,  not  set  up  against  bona  fide  pur- 
chaser without  notice :  76  Ga.  218. 

Sureties  who  sign  negotiable  note  payable  to  "Neal  or  bearer,"  are  bound  to 
holder,  although  maker  makes  use  of  it  not  contemplated:  66  Ga.  651. 

Usury,  contract  void  as  to  usury  even  in  hands  of  innocent  holder  without 
notice  :  1  Ga.  392.     Approved  in  obiter  dictum :  69  Ga.  722  ;  see  also  73  Ga.  641. 

Warehouse  receipt,  law  as  to  bona  fide  holder  inapplicable  to  ordinary  ware- 
house receipt ;  aliter,  as  to  special  form  of  rice-mill  receipt  here :  78  Ga.  574. 

$3750.  §3695.   (2786.)   Overdue  notice .     If  the  holder  receives  it  after  it  is 

due,  its  non-payment  at  maturity  is  notice  to  him  of  dishonor,  and 
he  takes  it  subject  to  all  the  equities  existing  between  the  original 
parties  thereto;  and  if  there  be  several  notes  constituting  one  trans- 
action, but  due  at  different  times,  the  fact  that  one  is  overdue  and 
unpaid  shall  be  notice  to  the  purchaser  of  all,  to  put  him  on  his 
guard  as  to  each. 

See  notes  to  preceding  section. 

One  buying  a  note  after  due  from  one  without  title,  gets  none  thereby :  30 
Ga.  814,  937,  947;  25/560;  15/253;  8/421.  The  assignee  of  non-negotiable  note 
takes  it  subject  to  equities  between  assignor  and  maker:  6  Ga.  119;  29/219. 
As  to  note  secured  by  mortgage :  27  Ga.  351.  Transferee  of  note  payable  one 
day  after  date  not  presumed  to  have  taken  it  before  due,  and  without  notice : 
32  Ga.  105.  Where  plea  of  failure  of  consideration  to  note  stricken,  no  alle- 
gation in  it  that  it  was  taken  when  overdue :  34  Ga.  498.  When  no  set-off 
against  claim  of  transferee  of  note  after  due :  42  Ga.  323.  Judgment  on  note 
for  purchase-money  transferred  after  due,  enjoined  by  one  claiming  dower: 
44  Ga.  452.  One  taking  a  note  overdue  is  not  protected  from  a  garnishment 
served  on  maker  by  his  creditor:  55  Ga.  615. 

Notice  to  president  of  company  is  notice  to  company :  72  Ga.  888. 

Several  notes  constituting  one  transaction :  78  Ga.  129. 

$$3705,3698.  §3696.  (2787 .)  Presumption  of  good  faith  The  holder  of  a  note  is 
presumed  to  be  such  bona  fide,  and  for  value;  if  either  fact  is  nega- 
tived by  proof,  the  defendants  are  let  into  all  their  defenses;  such 
presumption  is  negatived  by  proof  of  any  fraud  in  the  procurement 
of  the  note. 

Stated :  2  Ga.  92 ;  5/1 ;  14/543 ;  25/225.  One  pleading  negotiable  note  as  set- 
off, presumed  to  be  bona  fide  holder:  23  Ga.  438.  Transferee  of  a  note  payable 
one  day  after  date,  not  presumed  to  have  taken  it  before  due  and  without 
notice :  32  Ga.  105.  When  holder  of  note  presumed  to  be  bona  fide:  49  Ga.  490 ; 
60/90 ;  55/141.    Title  only  inquired  into  where  necessary  to  defense :  56  Ga.  88. 

Draft  specifying  no  time  of  payment  and  bought  before  presentation,  holder 
presumed  bona  fide:  72  Ga.  24. 

One  holding  promissory  note  not  yet  due,  presumed  to  be  bona  fide  holder: 
73  Ga.  641 ;  see  also  49  Ga.  490 ;  55/141 ;  60/90 ;  69/661. 

Consideration  presumed  as  between  drawer  of  draft  and  payee  holder :  78 
Ga.  206. 

$$2957,4730.  §3697.  (2788.)  Holder  of  collaterals.  The  holder  of  a  note  as 
collateral  security  for  a  debt  stands  upon  the  same  footing  as  the 
purchaser. 

95  Ga.  70,  76. 
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Not  subject  to  equities  between  maker  and  payee :  3  Ga.  47.  One  receiving 
note  is  bound  to  use  diligence  in  collecting  it :  38  Ga.  286 ;  10/209.  When 
not  so  compelled  to  do :  34  Ga.  239.  A  note  illegal  because  contrary  to  public 
policy,  not  void  in  hands  of  one  as  collateral  security,  when  transferred  before 
due  for  value  and  without  notice:  22  Ga.  246.  Creditor  suing  on  a  collateral 
held  for  his  debt  in  his  own  name,  does  not  thereby  become  security  of  the 
maker  of  such  note :  23  Ga.  175.  When  set-off  against  payee  of  note  trans- 
ferred, no  defense  against  holder:  30  Ga.  153.  Holder  of  collateral  can  sue  on 
it  in  his  own  name,  and  collecting  on  it  after  principal  note  paid  and  before 
judgment  on  the  collateral,  would  hold  as  trustee  for  those  entitled  to  it:  43 
Ga.  415.  Usury  as  affecting  title  to  a  collateral  transferred,  and  payment  by 
payee  to  maker  of  note  without  notice  of  its  assignment :  50  Ga.  70-72.  Bona 
fide  holder  of  negotiable  bonds  not  due  and  deposited  as  collateral  security, 
protected  against  true  owner  until  borrowed  money  paid :  57  Ga.  274.  Bona 
fide  holder  of  collateral  before  due,  protected  against  plea  of  failure  of  consid- 
eration :  60  Ga.  654. 

See  notes  to  section  2957. 

Pledge  is  not  an  absolute  sale,  holder  is  trustee  for  special  purpose :  71  Ga. 
726. 

But  holder  of  stock  as  collateral  is  not  stockholder  of  the  corporation :  71 
Ga.  726. 

Bona  fide  purchaser  for  value,  before  due,  of  negotiable  note  held  as  col- 
lateral, protected:  69  Ga.  354. 

One  taking  note  as  collateral  before  due  and  without  notice  takes  it  free 
from  equities.  Eenewed  note  same  as  original,  as  to  collateral  deposited :  72 
Ga.  807. 

Equitable  title  to  unindorsed  note  representing  purchase-money  and  deed 
deposited  as  collateral,  superior  to  subsequent  judgment  against  depositor 
whether  judgment  creditor  had  notice  or  not :  74  Ga.  551. 

Where  pledgor  of  collateral  note  collected  it  without  authority  and  included 
same  in  gross  sum  paid  on  principal  note,  maker  of  collateral  discharged :  78 
Ga.  605. 

Failure  of  bank  to  sell  stock  held  as  collateral  and  pay  note  at  maturity, 
though  notified  to  sell,  no  defense  to  note,  etc. :  68  Ga.  637. 

No  presumption  of  law  that  bonds  held  by  creditor  as  collateral  security  are 
worth  face  value :  91  Ga.  625. 

Collaterals  pledged  for  payment  of  note  and  general  balance  due,  not  with- 
drawn upon  payment  of  note,  when :  92  Ga.  736. 

§3698.   (2789.)    Title  not  to  be  inquired  into.     The  title  of  the  holder***™, 
of  a  note  cannot  be  inquired  into,  unless  it  is  necessary  for  the  pro- 
tection of  the  defendant,  or  to  let  in  the  defense  which  he  seeks  to 
make. 

67  Ga.  500. 

Stated :  1  Ga.  275,  306 ;  5/239 ;  9/589 ;  31/300.  Holder  of  a  collateral  note 
taken  without  notice,  on  same  footing  as  any  other  innocent  purchaser  without 
notice:  42  Ga.  639.  There  must  be  notice  of  failure  of  consideration,  to  affect 
holder  of  note  payable  to  bearer,  or  it  must  have  been  taken  after  due :  34 
Ga.  498.  Where  any  defense  set  up  against  holder  that  could  have  been  set  up 
against  the  payee :  26  Ga.  555,  559 ;  33/459.  That  title  to  note  need  not  be  in- 
quired into  unless  necessary  to  defense :  60  Ga,  623 ;  56/88 ;  52/130.  Where 
the  character  of  the  assignment  was  not  necessary  to  the  defense :  55  Ga.  403. 


, 
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Where  non-negotiable  note  not  indorsed  or  assigned  by  the  payee  is  sued  on 
and  payee  not  a  party,  title  involved :  57  Ga.  398. 

Payee  of  bill  of  exchange  can  recover  for  use  of  the  drawer  against  acceptor : 
71  Ga.  33. 

In  suit  by  assignee  from  corporation  of  a  negotiable  note,  plea  of  nul  tiel 
corporation  irrelevant  and  demurrable :  71  Ga.  557. 

$$3933,3932.  §3599.  (2790.)  What  is  notice.  Any  circumstances  which  would 
place  a  prudent  man  upon  his  guard  in  purchasing  negotiable  paper, 
shall  be  sufficient  to  constitute  notice  to  a  purchaser  of  such  paper 
before  it  is  due. 

As  to  what  is  notice:  25  Ga.  284;  55/438;  62/742,  743,  171.  Section  referred 
to  and  construed :  57  Ga.  556. 

See  general  note  hereafter. 

Any  circumstance  which  would  place  prudent  man  on  guard  in  purchas- 
ing note,  constitutes  notice  ;  such  as  words  "to  be  held  as  collateral"  written 
on  note :  69  Ga.  355. 

Actual  notice  is  such  as  is  received  personally,  or  presumed  from  facts  put- 
ting on  inquiry,  and  may  be  inferred  from  the  facts  of  the  case:  72  Ga.  297. 

Circumstances  here  did  not  put  on  inquiry.  Diligence  in  such  cases  is  a 
question  for  jury  under  facts ;  no  fixed  rule:  72  Ga.  24. 

Circumstances  of  receiving  accepted  draft  here  put  plaintiff  on  inquiry: 
74  Ga.  348. 

Purchaser  of  draft  chargeable  with  notice  as  to  genuineness :  77  Ga.  285. 

That  waiver  of  right  to  plead  failure  of  consideration,  stricken  from  note, 
circumstance  tending  to  put  purchaser  of  note  on  inquiry :  67  Ga.  494. 

Where,  on  note  of  husband  and  wife,  after  her  name  word  "security"  ap- 
peared, this  and  other  facts  put  plaintiff  on  inquiry :  78  Ga.  324. 

Court  correctly  charged  substance  of  this  section.  That  purchaser  of  nego- 
tiable paper  was  agent  of  payee  in  laying  pavement  which  was  its  considera- 
tion, not  necessarily  notice  of  defects  in  such  pavement :  83  Ga.  536. 

§3700.  (2791.)  Bills  payable  on  demand,  etc.  Bills,  notes  or  other 
paper  payable  on  demand,  are  due  immediately.  When  no  time  is 
specified  for  the  payment  of  a  bill  or  order,  it  is  due  as  soon  as 
presented  and  accepted. 

Where  no  time  is  specified,  is  payable  at  once :  15  Ga.  253.  Section  referred 
to  and  construed :  39  Ga.  363.  A  paper  payable  on  demand  sued  without  any 
demand:  52  Ga.  438,  446.  Bank  certificate  of  deposit  payable  on  "call,"  same 
as  if  on  demand  and  due  at  once:  56  Ga.  608 ;  64/50. 

See  general  note  hereafter. 

Draft  specifying  no  time,  not  due  till  presented:  72  Ga.  24. 

"Please  pay  to  the  bearer  $33.00,"  specifying  no  time  of  payment,  bill  of 
exchange  due  on  presentation  and  acceptance :  81  Ga.  766. 

Note  payable  "on  or  before"  a  certain  day,  not  due,  though  may  be  paid 
before  that  day :  72  Ga.  185. 

No  time  specified,  purchaser  before  demand  and  acceptance  takes  as  inno- 
cent purchaser:  75  Ga.  57. 

General  Note. — Sayings  of  holder  who  took  promissory  note  with  notice  of 
defect,  receivable  as  evidence :  5  Ga.  424.  Holder  of  draft  accepted  by  one 
partner,  drawn  on  the  firm  on  account  of  his  individual  debt,  protected :  15  Ga. 
253.    Transferee  of  negotiable  paper  before  due  without  notice,  not  affected  by 
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understanding  of  other  parties  to  the  paper:  33  Ga.  41.  And  lis  pendens  not 
notice :  52  Ga.  596 ;  38/18.  Indorsee  of  note  without  negotiable  words  suing  it 
in  his  own  name :  57  Ga.  350  ;  56/203.  Bills  of  lading  not  in  fall  sense  negotia- 
ble paper :  57  Ga.  410.  As  to  when  note  payable  one  day  after  date  is  due,  and 
when  to  be  sued :  58  Ga.  95.  When  no  failure  of  consideration  could  be  pleaded 
to  guano  note:  60  Ga.  288.  Holder  of  note  for  value,  payable  to  bearer,  taken 
before  due,  not  affected  by  failure  of  consideration  or  payee's  indorsement: 
61  Ga.  208. 


CHAPTER  7. 

OF   DEFENSES   TO    CONTRACTS.* 


ARTICLE  1. 

DENIAL   OF   THE    CONTRACT. 

§3701.   (2851.)  Non  est  factum.     A  party  may  deny  the  original *Jo8fj$8?' 
execution  of  the  contract  sought  to  be  enforced,  or  its  existence  in  4128>3705- 
the  shape  then  subsisting.     In  either  event,  if  the  contract  be  in 
writing  and  so  declared  upon,  the  denial  must  be  on  oath  and  filed 
at  the  first  term  after  the  service  is  perfected. 

When  need  not  be  on  oath :  16  Ga.  217-223.  Administrator  may  plead  even 
after  appeal :  34  Ga.  435.  The  plea  of  non  est  factum  may  be  filed  after  first 
term:  54  Ga.  59.  Non  est  factum  pleaded  at  term  of  court  after  the  first,  as 
amendment  to  plea  filed  before :  61  Ga.  245 ;  60/50.  Section  cited :  63  Ga.  383, 
384. 

Note  under  seal  declared  upon,  admitted  without  proof,  in  absence  of  plea 
of  non  est  factum :  68  Ga.  833. 

Bond  altered  in  material  part,  and  declared  upon  as  altered,  admissible  in 
evidence  without  explaining  alteration,  in  absence  of  denial  on  oath :  79  Ga.  70. 

In  justice-court  suit  versus  A.B.  on  acceptance  signed  by  C.  D.  ,  summons 
issuing  to  A.  B.  "doing  business  under  the  name  and  style  of"  G.  D. ,  accept- 
ance admissible,  unless  sworn  plea  of  non  est  factum  filed  in  due  time  ;  nor  was 
it  essential  to  show  that  A.  B.  did  business  under  name  and  style  of  C.  D. : 
94  Ga.  408. 

Plea  of  non  est  factum  not  allowed  here,  at  second  term  of  appeal  from  jus- 
tice court :  75  Ga.  504. 

Charge  that  partnership  note  may  be  shown  unauthorized,  under  general 
issue,  erroneous,  neither  evidence  nor  plea  raising  question  :  85  Ga.  564. 

Facts  good  as  partial  defense  but  pleaded  to  whole  action,  plea  stricken: 
91  Ga.  828. 

Plea  of  non  est  factum  filed,  note  admissible  upon  proof  of  defendant's  ad- 
mission that  he  signed  it,  and  without  explanation  of  contents  not  appearing 
to  be  alterations :  91  Ga.  828. 

Proper  charge  where  plea  of  non  est  factum  and  mental  incapacity  to  con- 
tract :  92  Ga.  295,  296. 


♦Arbitrament  and  Award,  see  Arbitration. 
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§3702.  (2852.)  Effect  of  alteration.  If  a  written  contract  be  altered, 
intentionally,  and  in  a  material  part  thereof,  by  a  person  claiming  a 
benefit  under  it,  with  intent  to  defraud  the  other  party,  such  altera- 
tion voids  the  whole  contract,  at  the  option  of  the  other  party.  If 
the  alteration  be  unintentional,  or  by  mistake,  or  in  an  immate- 
rial matter,  or  not  with  intent  to  defraud,  if  the  contract  as  origi- 
nally executed  can  be  discovered  and  is  still  capable  of  execution,  it 
will  be  enforced  by  the  court.  If  the  alteration  be  made  by  a  stran- 
ger, and  not  at  the  instance  or  by  collusion  of  a  party,  or  privy,  if 
the  original  words  can  still  be  restored,  the  contract  will  be  en- 
forced. 

Alteration  presumed  to  have  been  made  at  time  of  execution  of  instrument : 
17  Ga.  559.  When  not :  31  Ga.  371.  Before  execution  of  instrument :  45  Ga. 
544.  A  material  alteration  vitiating  the  whole  note:  30  Ga.  129.  Material 
alteration  fraudulently  made  voids  the  whole  instrument,  and  burden  on  one 
offering  it  in  evidence  to  explain :  36  Ga.  479.  Fraudulent  alteration  of  deed 
may  be  shown  in  an  action  of  ejectment :  41  Ga.  68.  Section  cited :  52  Ga.  484. 
The  alteration  of  a  note  by  inserting  the  words  "or  bearer,"  a  material  altera- 
tion :  64  Ga.  221.  For  the  jury  to  pass  on  :  17  Ga.  558.  Must  be  explained  by 
person  introducing  the  instrument :  12  Ga.  19. 

Knowledge  by  sureties  that  administrator's  bond  raised,  and  failure  to 
object  for  years  to  administrator's  management  of  estate,  etc.,  held  acqui- 
escence in  alterations :  67  Ga.  168. 

Parties  intending  to  make  bond  for  $150,000,  by  mistake  written  $150,  payee 
afterwards  inserting  "thousand"  not  invalidate :  67  Ga.  168. 

Note  held  by  innocent  purchaser  before  maturity,  not  avoided  by  substitu- 
tion of  payee's  name  in  clause  retaining  title :  75  Ga.  372. 

Bond  altered  in  material  part,  and  declared  upon  as  altered,  admissible  in 
evidence  without  explaining  alteration,  in  absence  of  denial  on  oath:  79  Ga.  70. 

Where  payee  of  note  signed  as  surety  and  assigned  it  by  indorsement  to 
third  party,  striking  his  name  off  as  surety,  such  alteration  does  not  release 
maker :  80  Ga.  200. 

Blanks  left  in  promissory  note  as  to  rate  of  interest,  place  of  payment,  etc., 
being  filled  in,  defendant,  to  avoid  contract,  must  allege  and  prove  what:  91 
Ga.  828. 

Alterations,  unless  contrary  appears,  are  presumed  to  have  been  made  be- 
fore instrument  executed,  when  :  92  Ga.  233. 

§3703.  (2853.)  Alteration,  by  whom  tried.  The  materiality  of  an 
alteration  is  a  question  of  law;  the  fact  of  an  alteration  is  a  ques- 
tion for  the  jury. 

Fact  of,  passed  on  by  jury :  17  Ga.  562 ;  31/371.  Materiality  of  the  alteration 
for  the  court:  2  Ga.  131. 

Materiality  and  intention,  questions  for  court:  77  Ga.  464. 

Middle  initial  of  name  of  grantor  in  deed,  generally  immaterial :  73  Ga.  25. 

Filling  in  blanks  left  in  promissory  note,  as  to  rate  of  interest,  place  of  pay- 
ment, etc.,  material  alterations:  91  Ga.  827. 

§3704.  (2854.)  Preliminary  proof .  If  the  contract  is  not  set  forth 
as  the  basis  of  the  action,  so  as  to  require  a  denial  on  oath,  an 
alteration  in  a  material  part  requires  explanation  before  it  can  be 
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admitted  as  evidence.     This  preliminary  proof  is  submitted  to  the 
court. 

Where  note  is  declared  on  as  altered,  and  no  plea  of  non  est  factum,  is  filed : 
2  Ga.  128.  Alteration  in  material  part,  incumbent  on  plaintiff  to  explain  it:  36 
Ga.  479.  Slight  evidence  of,  execution  of  paper  sufficient  to  justify  judge  in 
submitting  question  to  jury :  54  Ga.  273. 

Non  est  factum  pleaded,  note  admissible  upon  proof  that  defendant  admitted 
execution,  and  without  explanation  of  contents  not  appearing  as  alterations: 
91  Ga.  828. 

§3705.  (2855.)  Indorsement,  etc.,  not  to  be  proved.  An  indorsement  Acobbl°27i. 
or  assignment  of  any  bill,  bond  or  note,  when  the  same  is  sued  on  ^g^y^2, 
by  the  indorsee,  need  not  be  proved  unless  denied  on  oath. 

Section  referred  to  and  construed  :  63  Ga.  383. 


ARTICLE  2. 


DENIAL  OF  THE  OBLIGATION  OP  A   CONTRACT,  EITHER   ORIGINALLY  OR   BY 
A  SUBSEQUENT  ACT  OF  THE  OPPOSITE  PARTY. 

§3706.  (2856.)  Denial  of  obligation.  Any  fact  going  to  show  that 
the  original  contract  was  not  obligatory,  though  executed,  may  be 
set  up  as  a  defense. 

§3707.   (2857.)    Conditions.     A  condition,  precedent  or  subsequent,  $g639, 8665, 
not  complied  with,  want  or  failure  of  consideration,  or  any  act  of 
the  opposite   party   by   which  the  obligation  of  the  contract  has 
ceased,  may  be  pleaded  as  a  defense. 

Section  cited :  55  Ga.  78.  Plea  to  note  by  surety,  that  parol  stipulation  left 
out  by  fraud  and  mistake,  should  state  facts  to  make  it  out:  59  Ga.  851. 

Agreement  to  give  acceptance  upon  receipt  of  goods,  construed  as  condition 
precedent  to  sale :  76  Ga.  357. 

Notes  for  installments  of  stock  subscription  were  due  on  notice  by  directors 
here.  The  conditions  were  not  conditions  precedent,  but  subsequent:  81  Ga. 
725. 

Subscription  conditioned  payable  in  such  installments  as  stockholders  may 
decide,  such  decision  condition  precedent  to  recovery  of  subscription :  88 
Ga.  283 ;  see  also  56  Ga.  230. 

Employee,  under  term  contract,  discharged  for  neglect  of  duty,  etc.,  has  no 
right  of  action  :  75  Ga.  470. 

See  notes  to  section  3016. 

Contract  void  for  fraud,  recovery  had  in  suit  for  money  loaned,  without 
showing  presentation  and  dishonor:  76  Ga.  341. 

Defense  that  after  note  for  mule  signed,  and  before  delivery  of  mule,  ven- 
dor qualified  his  warranty  orally,  did  not  "set  up  a  subsequent  parol  agree- 
ment" :  78  Ga.  739. 

Purchase-money  mortgagee  seeking  foreclosure,  not  general  judgment,  no 
defense  that  title  bad,  no  part  of  purchase-money  paid :  84  Ga.  511. 

Purchase-money  sued  for,  plea  that  vendor  had  not  fee  should  disclose  kind 
of  conveyance  bond  for  title  called  for :  85  Ga.  552. 
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Where  suit  on  non-negotiable  purchase-money  note  in  hands  of  purchaser, 
defendant  having  been  ejected  from  lands  purchased,  through  consent  judg- 
ment: 93  Ga.  641. 

Where  one  does  not  strictly  comply  with  his  contract,  other  party,  acquies- 
cing by  not  complaining,  cannot  recover  for  non-compliance.  Both  sides  aban- 
doning contract,  no  recovery.    Departure  a  sort  of  new  agreement :  73  Ga.  459. 

Plea  of  total  failure  includes  partial  failure,  and  under  former,  defendant 
may  abate  recovery :  72  Ga.  66. 

Oil-mill  machinery  not  of  class  contracted  for,  non-completed  by  date  stip- 
ulated ;  measure  of  deduction  from  contract  price  in  suit  for  same.  Deterio- 
ration of  cottonseed  by  reason  of  delay,  considered  here  as  element  of  damage : 
81  Ga.  93. 

Hired  surety  on  bond  given  to  get  possession  of  goods,  entitled  to  pay  if  lia- 
bility attaches  for  an  instant,  though  goods  shortly  afterwards  seized  under 
other  process:  82  Ga.  346. 

Plea  of  breach  of  warranty,  or  of  failure  of  consideration,  does  not  add  to 
or  vary  contract.  Nor  is  fraud,  accident  or  mistake  necessary  allegation:  83 
Ga.  212.        % 

Where  acceptance  of  draft  was  conditioned  on  completion  of  work  by  drawer, 
no  recovery  if  he  failed :  87  Ga.  545. 

Where  one  signed  note  for  life-insurance  premium  of  another,  good  defense 
that  agent  promised  maker  to  get  employment  for  insured,  and  did  not:  94 
Ga.  280. 

That  work  done  under  contract  did  not  continue  satisfactorily  as  at  first, 
not  good  defense  to  action  for  pay  here :  93  Ga.  779. 

Telegraph  company's  regulations  as  to  time  of  presenting  claim,  immaterial 
where  default  sued  for  is  failure  to  start  message :  94  Ga.  436. 

72  Ga.  708.  §3708.  Failure  to  perform  concurrent  conditions.  In  case  of  concur- 
rent conditions  to  be  simultaneously  performed,  if  one  party  offers 
to  perform  and  the  other  will  not,  the  first  is  discharged  from  the 
performance  of  his  part,  and  may  maintain  an  action  against  the 
other. 

$3638.  §3709.   (2858.)  Dependent   covenants.     Where    covenants    are    de- 

pendent, the  failure  of  performance  by  the  opposing  party  may  be  a 
good  defense. 

See  notes  to  section  3638. 

One  joint  contractor  could  call  other  to  account  before  indemnity  bonds 
mutually  executed  as  agreed,  especially  where  same  had  not  been  demanded: 
75  Ga.  849. 

§3710.  (2859.)  Rescission.  A  rescission  of  the  contract  by  con- 
sent, or  a  release  by  the  other  contracting  party,  is  a  complete 
defense. 

Every  release  must  be  on  some  consideration,  otherwise  fraud  presumed: 
30  Ga.  731 ;  20/576 ;  15/570.  A  plea  that  contract  rescinded  should  state  how 
rescinded :  42  Ga.  283.  Where  buyer  cannot  rescind  a  sale,  no  offer  to  return 
having  been  made :  38  Ga.  221 ;  57/53 ;  46/262. 

Widow's  rescission  of  contract  releasing  dower,  without  full  knowledge, 
effect  discussed  :  78  Ga.  588. 

Rescission  of  conditional  sale  before  any  of  purchase-money  notes  due, 
complete  even  as  against  third  parties,  when :  81  Ga.  681. 


801  EIGHTH  TITLE.— CHAPTER  7,  ARTICLE  2.      §§3711,  3712 

Denial  of  obligation  of  contract,  originally  or  by  subsequent  act  of  opposite  party. 


Dividend,  declared  after  contract  of  sale  of  stock  complete,  was  buyer's 
when  he  paid  for  stock,  but  order  for  dividend  not  condition  precedent  to 
seller's  right  to  payment.  Buyer's  refusal  to  pay  until  such  order  given,  was 
rescission :  83  Ga.  747. 

Under  option  to  return  goods  if  not  prove  satisfactory  at  end  of  specified 
time,  need  not  be  returned  on  last  day,  but  within  reasonable  time  thereafter : 
86  Ga.  508. 

§3711.  Rescission  for  fraud.     A  contract  may  be  rescinded  at  the83Ga.  560. 
instance  of  the  party  defrauded;   but  in  order  to  the  rescission  he 
must   promptly,   upon  discovery  of  the   fraud,   restore  or  offer  to 
restore  to  the  other  whatever  he  has  received  by  virtue  of  the  con- 
tract, if  it  be  of  any  value. 

Must  repudiate  entirely  on  discovery  of  the  fraud  :  41  Ga.  179. 

Artifice  and  fraud  practiced,  no  examination  of  land,  and  reliance  on  repre- 
sentation, rescission  proper:  84  Ga.  497. 

Right  to  rescind  for  fraud  in  horse  swap  exists  only  when  actual'fraud  com- 
mitted :   93  Ga.  762. 

§3712.  (2860.)  Without  consent.  In  some  cases  a  party  may 
rescind  without  the  consent  of  the  opposite  party,  for  non-perform- 
ance by  him  of  his  covenants;  but  this  can  be  done  only  when  both 
parties  can  be  restored  to  the  condition  in  which  they  were  before 
the  contract  was  made. 

Ex  parte  rescission,  plaintiff  must  restore  defendant  to  original  situation: 
62  Ga.  730,  731,665. 

One  party  cannot  rescind  contract  without  consent  of  other,  except  for 
non -performance  of  his  covenants:  76  Ga.  3. 

An  inability  of  either  party  to  comply  with  the  terms  of  his  contract,  en- 
titles the  other  to  rescission  :  86  Ga.  562. 

Election  to  rescind,  not  waived  by  improper  execution  of  contract,  under 
mistake  of  law:  85  Ga.  27. 

Bond  for  titles  given,  upon  obligee's  failing  to  pay,  obligor  rescinded  by  re- 
taking lands,  liable  to  obligee  for  purchase-money  paid,  less  loss.  Before 
bringing  suit  obligee  need  not  show  readiness  to  pay  balance  purchase-money : 
69  Ga.  434. 

Where  bond  for  titles  and  default  in  notes,  vendor  may  rescind,  re-entering 
and  tendering  vendee  fair  portion  of  money  paid :  91  Ga.  33. 

Sale  of  personalty  rescinded,  buyer  entitled  to  return  of  purchase-money 
less  rent  or  hire  for  use  of  property  :  71  Ga.  862. 

Conditional  sale  with  right  in  vendor  to  retake  property  for  non-payment 
of  purchase-money,  vendee  could  rescind  because  property  not  up  to  cove- 
nants :  75  Ga.  865. 

Salesman  may  discontinue  his  services,  contract  allowing  him  to  make  credit 
sales  on  commission,  and  his  employers  withdrawing  this  right:  91  Ga.  404. 

Grantor,  in  consideration  of  support  for  life,  cannot  rescind  by  conveying  to 
another  because  support  withheld  :  92  Ga.  198. 

Title  to  wood,  lying  on  land,  having  passed  to  purchaser,  seller's  executor 
could  not  revoke  purchaser's  license  to  enter  and  get  it:  93  Ga.  700. 

Right  to  rescind  parol  contract  for  sale  of  lands,  and  defeat  purchase-money 
notes,  for  non-performance  by  plaintiff  of  covenants  to  improve,  etc. :  93  Ga. 
765. 
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90  Ga.  103.  §3713.  Rights  of  purchasers  after  rescission.  Where  a  contract  of 
sale  is  rescinded  for  fraud,  the  rights  of  the  vendor  reclaiming  the 
goods  are  superior  to  those  of  one  who  has  acquired  the  goods,  or  a 
lien  thereon,  in  consideration  of  an  antecedent  debt. 

$3076.  §3714.   (2861.)   Covenant  not  to  sue.     A  covenant  never  to  sue  is 

equivalent  to  a  release;  so  also  a   bond  to  indemnify  the  debtor 
against  his  own  debt. 

Section  referred  to  and  construed :  48  Ga.  634 ;  59/855.  Promise  not  to  col- 
lect balance  due,  if  debtor  will  pay  part:  54  Ga.  525. 

One  taking  administrator's  note  in  renewal  of  intestate's  debt,  agreeing 
that  it  should  never  prejudice  maker  individually,  covenant  never  to  sue: 
66  Ga.  287. 

One  sold  two  tracts  of  land,  giving  second  purchaser  indemnity  bond  against 
a  fi.  fa.,  both  tracts  relieved  by  transfer  of  fi.  fa.  to  sureties  on  bond:  68 
Ga.  507. 

Land  released  from  lien  of  fi.  fa.  by  agreement  not  to  enforce  it  against 
such  land  :  68  Ga.  507. 

^|297o, sloe,  §3715.  (2862.)  Release.  A  release  sometimes  results  as  an  opera- 
tion of  law;  as,  when  a  creditor  releases  another  who  is  bound  jointly 
with  or  primarily  to  the  debtor,  or  accepts  from  the  debtor  a  higher 
security  for  the  same  debt,  not  intended  to  be  collateral  thereto. 

Where  release  operated  as  a  novation  of  original  debt :  45  Ga.  490.  Parol 
evidence  as  to  extent  of  settlement  by  receipt :  53  Ga.  643.  Where  release  of 
one  joint  obligor  releases  the  other:  49  Ga.  311 ;  48/631 ;  60/70,  73. 

§3716.  (2863.)  Effect  of  intermarriage.  Intermarriage  of  the  par- 
ties generally  releases  a  debt,  but  such  is  not  the  effect  when  the 
bond  or  obligation  is  given  in  contemplation  of  marriage. 

Marriage  taking  away  the  right  to  sue  for  breach  of  promise  :  63  Ga.  630. 

General  Note. — Part  payment  received  in  discharge  of  all  of  a  judgment 
discharges  it :  3  Ga.  310;  13/407;  24/289;  30/731. 

Receiving  machinery  and  doing  best  possible  with  it  was  no  waiver  of 
defects.     So,  of  receiving  it  after  time  stipulated  for  delivery:  81  Ga.  94. 


fLj~w4  rt  i^v^u,:   £)<jf-V-  ARTICLE  8. 


OF  PAYMENT,  AND  HEREIN  OF  APPROPRIATION  OF  PAYMENTS. 

$$4418,3775.  §3717.  (2864.)  Payment  generally.  Payment  of  money  due  to 
the  creditor  or  his  authorized  or  general  agent,  or  one  whom  the 
creditor  accredits  as  agent  though  he  may  not  be  so,  or  to  his  part- 
ner interested  with  him  in  the  money,  shall  be  good;  and  if  such 
agent  receives  property  other  than  money  as  money,  the  creditor  is 
bound  thereby. 

Whore  subsequent   reimbursement    by    principal,  payment  by  surety  did 
not  constitute  him  his  agent;   1  Ga.  151.     Agent  has  no  right  to  direct  payment 
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of  principal's  money  to  his  own  debt:  1  Ga.  285.  Where  agents  are  liable  for 
money  paid  by  mistake:  3  Ga.  90.  Payment  to  agent  is  payment  to  principal 
and  can  be  no  partial  ratification  :  9  Ga.  70.  Attorney  has  no  right  to  receive 
notes  in  payment  for  debt  he  has  to  collect :  24  Ga.  252.  Contract  for  payment 
in  property:  24  Ga.  183.  Payment  in  Confederate  money  :  37  Ga.  205;  57/179; 
56/56.  Payment  to  clerk  of  superior  court  on  a  judgment  or  execution  is  not 
good :  31  Ga.  359.  Payment  by  post  must  be  by  authority  of  creditor,  to  be 
binding :  31  Ga.  378.  When  by  one  executor  to  coexecutor  does  not  charge 
him  with  subsequent  waste  :  31  Ga.  564.  Receiving  depreciated  currency  with- 
out fraud  or  mistake,  binding:  38  Ga.  75.  Ratification  by  principal  of  taking 
of  Confederate  currency  by  agent :  44  Ga.  59.  Notes  and  accounts  need  not 
be  set  out  in  plea  of  payment :  46  Ga.  276.  Confederate  money  paid  in  good 
faith,  sheriff  protected:  39  Ga.  72.  Credit  of  Confederate  money  entered 
on  note  by  holder,  valid  payment:  34  Ga.  355.  What  necessary  as  evidence 
when  not  offered  to  show  payment  made  :  29  Ga.  43.  Offer  to  pay  by  railroad 
not  accepted  as  evidence  of  their  negligence  :  28  Ga.  317.  Lapse  of  time  con- 
sidered in  determining  whether  payment  made :  33  Ga.  397.  Where  deputy- 
sheriff  receives  notes  on  third  persons  for  execution,  it  is  no  payment:  33  Ga. 
585.  Part  payment  to  stranger  of  purchase-money  of  land  does  not  entitle 
vendee  to  relief  in  equity  :  33  Ga.  Sup.  123.  Not  a  valid  payment  in  Confederate 
money  to  sheriff :  40  Ga.  169.  Possession  of  security  necessary  to  authorize 
agent  to  collect  it:  53  Ga.  618;  60/90;  54/52.  When  payment  to  plaintiff's 
attorney  by  defendant  did  not  bind  plaintiff:  57  Ga.  446.  Purchases  of  stock 
from  administrator,  conversion:  57  Ga.  418.  Payments  on  Sunday  :  57 Ga.  179. 
Promise  to  pay  in  currency  at  a  future  day :  56  Ga.  380.  A  note  payable  to 
two  jointly,  paid  by  payment  to  either:  58  Ga.  150.  Payment  by  a  portion 
of  joint  and  several  makers  of  note :  60  Ga.  603.  Receipt  of  property  by  agent 
for  debt,  binding  principal :  61  Ga.  168.  When  payment  of  municipal  tax  can- 
not be  recovered  back :  61  Ga.  228. 

One  bound  by  payment  to  agent,  or  where  he  ratifies  payment  to  one  acting 
for  him :  67  Ga.  345. 

Agent  selling  engine  and  indorsing  purchase  note,  delivery  of  shingles  to 
him  to  sell  and  pay  note  not  good  payment,  when :  75  Ga.  715. 

Authority  to  collect  need  not  be  express;  whether  implied,  for  jury:  89 
Ga.  321. 

Agent,  without  express  authority,  cannot  pay  debts  in  goods,  instead  of 
money  :  85  Ga.  27. 

Receiving  railroad-stock  not  equivalent  to  payment  of  note  here:  65  Ga. 
748. 

Where  grantee  of  land  contracted  to  pay  grantor  in  cash,  contract  not  ful- 
filled by  paying  grantor's  note  to  third  party,  when  :  68  Ga.  330. 

Attorney's  authority  to  receive  personalty  in  discharge  of  client's  debt,  not 
questioned  by  third  person :  77  Ga.  594. 

Charge  here  upon  plea  of  payment  for  services  sued  for,  though  general,  was 
sufficient:  79  Ga.  319. 

Plea  of  payment  should  specify  time  of  payment,  but  demurrer  should 
specially  point  out  defect :  83  Ga.  322. 

Payment  by  head  of  family  of  proceeds  of  exempt  cotton  to  sheriff  on  per- 
sonal execution,  not  reclaimable,  title  passed  by  delivery.  Sheriff  was  agent 
of  plaintiff  in  fi.  fa.:  82  Ga.  730. 

Fine  print  on  invoice,  "bills  payable  at  this  office  only,"  not  binding  if  not 
noticed  by  debtor:  89 Ga.  321. 
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§3718.  (2865.)  Payment  to  naked  trustee.  Payment  to  a  nominal 
party,  or  a  naked  trustee,  without  authority  to  receive,  if  made 
collusively  and  with  intention  to  defeat  the  true  owner,  shall  have 
no  effect. 

§3719.  (2866.)  Payment  by  post.  Payment  by  post  is  at  the  risk 
of  the  sender,  unless  done  by  direction,  either  express  or  implied, 
of  the  creditor  or  his  agent. 

Where  done  by  direction  of  sender,  must  prove  mailing :  25  Ga.  234.  Must 
show  direction  or  usage  from  which  it  may  be  inferred  :  31  Ga.  378. 

$3685.  §3720.   (2867.)  Bank-bills,  checks  and  notes,  payment  in.    Bank-bills, 

if  received  in  payment,  are  warranted  by  the  payer  to  be  genuine, 
and  that  as  far  as  he  knows  the  bank  is  solvent.  Bank-checks  and 
promissory  notes  are  not  payment  until  themselves  paid. 

Note,  etc.,  not  payment  unless  accepted  as  such:  9  Ga.  223,  240. 

Promissory  note  payment  when  so  understood  by  the  parties :  4  Ga.  182. 
By  Act  of  1832,  paper  discounted  and  held  by  bank  payable  in  its  bills :  24 
Ga.  249.  Presumption  as  to  note  being  received  in  payment :  31  Ga.  564. 
Check  payment,  when  itself  paid:  58  Ga.  258. 

See  general  note  hereafter. 

Generally  not  payment  until  themselves  paid :  77  Ga.  463. 

State  treasury  notes  given  for  comptroller-general's  salary,  held  payment 
of  salary  :  66  Ga.  673. 

Note  is  not  payment  unless  so  agreed  :  70  Ga.  595. 

Drafts  not  payment  until  paid,  unless  expressly  taken  so:  92  Ga.  512. 

Notes,  etc.,  considered  payment  if  so  agreed  ;  without  agreement,  note  not 
made  indebtedness  by  account, by  memorandum  on  books:  75  Ga.  729. 

The  real  question  is,  what  was  intention  of  parties?  Parol  admissible  to 
show  that  note  was  not  taken  in  payment,  if  writings  are  doubtful :  71  Ga.  450. 

Plea  of  payment  supported  by  parol  evidence  that  notes  given  and  accepted 
in  payment:  93  Ga.  717. 

Bank  transmitting  its  New  York  draft  for  debtor  to  his  creditor,  draft  pro- 
tested and  drawing  bank  failing,  debt  not  paid  although  creditor  forwarded 
account  marked  paid,  etc. :  69  Ga.  699,  700. 

One  selling  goods  to  agent  for  principal,  and  taking  agent's  note,  principal 
liable  on  original  consideration :  69  Ga.  703. 

If  A.  gives  his  note  in  liquidation  of  account  of  C,  it  is  not,  without  other 
proof,  such  payment  that  original  debt  cannot  be  resorted  to :  6  Ga.  166. 

Laborer's  lien  not  defeated  by  giving  him  negotiable  draft  which  he  nego- 
tiates, when  :  91  Ga.  651. 

$8671.  §3721.  (2868.)   Stakeholder.     A  stakeholder  of  money  risked  on  a 

wager  is  bound  to  repay   to  the  party  depositing,  at  any  time  he- 
may  demand  it  before  it  is  actually  paid  over  to  the  winner;  but  if 
paid  over  to  the  winner  bona  fide,  and  without  notice  of  the  depos- 
itor's intention  to  retract,  this  payment  is  a  protection. 

Law  as  to  stakeholder:  21  Ga.  46;  33/Sup.  9-11;  23/257. 

Notice  to  stakeholder  in  bet  on  election  not  to  pay  over  money,  as  plaintiff 
would  probably  contest  election,  not  sufficient:  80  Ga.  499. 

Money  deposited  with  agent  for  speculation  in  futures,  recovered  by  prin- 
cipal :  77  Ga.  606. 
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"Bucket-shop"  proprietor  is  mere  stakeholder,  not  subject  to  action  for 
"margins"  deposited,  until  after  demand.  False  accounting  by  such  proprie- 
tor will  not  excuse  demand  :  82  Ga.  246. 

See  notes  to  section  3668. 

§3722.  (2869.)  Appropriation  of  payments.  When  a  payment  is  $2883. 
made  by  a  debtor  to  a  creditor  holding  several  demands  against  him, 
the  debtor  Has  the  right  to  direct  the  claim  to  which  it  shall  be  ap- 
propriated. If  he  fails  to  do  so,  the  creditor  has  the  right  to  ap- 
propriate at  his  election.  If  neither  exercises  this  privilege,  the 
law  will  direct  the  application  in  such  manner  as  is  reasonable  and 
equitable,  both  as  to  parties  and  third  persons.  As  a  general  rule, 
the  oldest  lien  and  the  oldest  item  in  an  account  will  be  first  paid, 
the  presumption  of  law  being  that  such  would  be  the  fair  intention 
of  the  parties. 

Notes  from  Code  of  1882  : 
Stated :  1  Ga.  241 ;  15/322.  Payment,  where  several  debts  to  be  paid,  to  that 
one  debtor  directs  it  to  be  paid  to,  and  when  equity  will  interfere:  27  Ga.  47. 
As  to  application  of  notes,  evidence  :  29  Ga.  207.  Where  the  law  appropriates 
debtor's  property  to  older  lien :  4  Ga.  356.  Acceptance  on  agreement  that 
certain  property  be  applied  to  pay  it,  takes  precedence  of  subsequent  attach- 
ments :  19  Ga.  73.  When  debtor  directs  money  to  be  paid  to  certain  debt :  30 
Ga.  857.  When  guarantor  can  require  that  funds  of  debtor  be  paid  to  his  own 
debts:  30  Ga.  802.  Debtor  can  direct  application  of  payment  to  certain  debts, 
and  if  he  does  not,  creditor  can  :  32  Ga.  1 ;  57/450 ;  54/176  ;  34/558.  Direction 
by  debtor  of  proceeds  of  cotton  to  debts :  45  Ga.  565.  Where  no  other  direc- 
tion, the  law  will  direct  the  application  of  money:  51  Ga.  507;  59/545,  550; 
54/209 ;  57/497.  But  debtor  cannot  direct  the  appropriation  of  payment  after 
it  has  been  appropriated  by  the  creditor:  55  Ga.  643. 

Notes  from  decisions  since  Code  of  1882  : 

Charge  of  court,  this  section  properly  charged  :  75  Ga.  62 ;  67/643. 

Consent,  where  parties  have  applied  payments  by  their  joint  consent,  there 
is  no  question  of  application  by  the  law :  79  Ga.  174. 

Damages  for  misapplication,  where  factor  to  whom  cotton  was  shipped  with 
instructions  to  sell  and  apply  proceeds  to  debt,  failed  to  do  so,  debtor  thereby 
injured  could  recoup  against  debt :  73  Ga.  418. 

Direction,  right  to  direct  appropriation  of  payments,  and  application  where 
no  direction,  discussed :  75  Ga.  729. 

Creditor  may  apply  payments  to  note  or  account,  when  debtor  does  not 
direct  application  :  91  Ga.  193. 

Election,  debtor  may  elect  which  debt  fund  is  to  pay,  otherwise  creditor 
may  apply  it  to  either :  71  Ga.  31. 

Fi.  fa.,  creditor  holding  fi.  fas.  and  account,  receiving  a  payment  from 
debtor,  could  not,  after  seven  years,  apply  it  to  account  and  take  fund  from 
junior  fi.  fa.:  69  Ga.  646. 

Intention,  where  circumstances  and  intent  of  parties  amounted  to  direction  : 
71  Ga.  18.  Where  application  was  not  directed  as  to  cotton,  intention  of 
parties  was  for  jury  :  73  Ga.  517. 

Landlord's  lien,  if  no  direction  given,  landlord  may  appropriate  payment  to 
general  or  special  lien  at  option  :  78  Ga.  20.  Landlord's  special  lien  discharged 
as  against  mortgage,  where  he  received  enough  crop  to  pay,  but  applied  it  to 
unsecured  claim  :  92  Ga.  793. 
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Mortgage,  mortgagee  must  apply  payment  received  to  mortgage  instead  of 
to  notes  acquired  by  transfer,  of  which  mortgagor  was  ignorant :  76  Ga.  328. 
Creditor  here  could  not  apply  proceeds  of  mortgaged  property  to  unsecured 
debts:  71  Ga.  18.  Where  holder  of  mortgage  and  judgment  lien  properly 
applied  payment  to  mortgage :  76  Ga.  796.  Where  mortgagee  also  had  open 
account  against  mortgagor,  former's  contention  that  he  applied  certain  pay- 
ments to  account  with  mortgagor's  knowledge  was  properly  submitted  to 
jury:  79  Ga.  130;  distinguishing  71  Ga.  18;  73/422;  30/857. 

Plea  of  payment  of  mortgage  was  overcome  by  proof  that,  after  shipping 
goods  with  direction  to  apply  proceeds  to  mortgage,  mortgagor  drew  draft  on 
such  proceeds  :  82  Ga.  210.  Plea  of  payment  stating  no  time  at  which  alleged 
payments  made,  demurrable:  83  Ga.  556. 

Presumption,  payment  on  account  presumed  applied  to  note  produced  by 
defendant  at  trial,  and  not  to  two  notes  sued  on  :  92  Ga.  254. 

Section  applied,  on  question  whether  note  sued  on  was  paid  or  whether 
money  deposited  with  payee  went  to  pay  other  items  of  yearly  account  than 
said  note,  section  wras  applicable  :  83  Ga.  663. 

to  (la  305'  §3723.  Voluntary  payments.  Payments  of  taxes  or  other  claims 
68  Ga.  123.  macie  through  ignorance  of  the  law,  or  where  the  facts  are  all  known, 
and  there  is  no  misplaced  confidence  and  no  artifice,  deception  or 
fraudulent  practice  used  by  the  other  party,  are  deemed  voluntary, 
and  cannot  be  recovered  back  unless  made  under  an  urgent  and  im- 
mediate necessity  therefor,  or  to  release  person  or  property  from 
detention,  or  to  prevent  an  immediate  seizure  of  person  or  property. 
Filing  a  protest  at  the  time  of  payment  does  not  change  the  rule. 

Municipal  tax  paid  without  protest,  etc.,  it  appearing  by  resurvey  that  the 
property  was  not  within  city  limits,  the  owner  could  not  recover  tax  :  61  Ga. 
228,  229. 

Money  paid  by  mistake  of  law  may  be  recovered,  when.  Distinction  be- 
tween mistake  and  ignorance  of  law  :  7  Ga.  64. 

See  section  3978  et  seq.,  and  notes ;  67  Ga.  557. 

General  Note  on  Payment. 

Notes  from  Code  of  1882  : 

Where  note  given,  not  such  a  payment  that  original  debt  cannot  be  sued 
on  :  6  Ga.  166.  Bill,  acceptance  or  note,  not  payment  unless  accepted  as  such  : 
9  Ga.  224.  Contract  for  payment  of  execution  by  proceeds  of  labor  of  debtor : 
3  Ga.  112 ;  13/407.  Payment  of  less  sum  received  in  discharge  of  the  whole  : 
3  Ga.  210 ;  39/568  ;  30/731 ;  38/216  ;  37/205  ;  24/289  ;  29/315  ;  40/349  ;  13/407  ; 
34/64,  227-290;  50/203;  56/494;  57/223;  54/15.  As  to  indorsement  of  payment 
on  a  note  by  holder,  to  rebut  the  statute  of  limitations  :  9  Ga.  419.  Where  no 
payment  until  party  directed :  15  Ga.  486.  Evidence  of  note  being  received  in 
payment:  31  Ga.  564;  30/937;  28/184.  Evidence  of  payment  of  note:  29  Ga. 
43 ;  12/19.  When  there  should  be  strong  evidence  to  overcome  plea  of  pay- 
ment: 30  Ga.  690.  Credit  on  note,  evidence  of  cross-demands  being  paid:  30 
(in.  829;  38/347;  36/126;  34/355.  Where  purchase-money  to  be  paid  first:  25 
Ga.  42.  Receipt  of  payment  by  mistake  does  not  bind:  25  Ga.  546.  Priority 
of  payment :  23  Ga.  474.  Liability  of  sheriff  for  Confederate  money  collected 
and  lost:  34  Ga.  403.  Where  maker  cannot  be  made  to  pay  a  note  to  the 
younger  garnishments:  35  Ga.  278.  When  cannot  resist  payment  of  purchase- 
money,  because  of  want  of  title  of  vendor  in  property  :  46  Ga.  278.  Land  sold 
to  pay  debts  by  administrator  by  order  of  ordinary,  mortgage  creditors  must 
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look  to  proceeds :  59  Ga.  516.  Where  delivery  of  crop  to  be  paid  on  factor's 
lien  did  not  vest  title  as  against  general  judgment :  60  Ga.  478.  When  assignee 
of  mortgage  for  payment  of  purchase-money  can  subject  homestead :  61  Ga. 
346.  Payment  by  one  person  of  debt  of  another  without  his  request,  not  al- 
lowed as  set-off  to  suit  by  latter  on  due-bill :  61  Ga.  265.  Mortgagee  liable  for 
not  appropriating  a  payment  according  to  directions  by  mortgagor :  55  Ga.  620. 
Notes  from  decisions  since  Code  of  1882  : 

Collateral  notes,  where  pledgor  of  collateral  note  collected  it  without  au- 
thority and  remitted  amount  to  pledgee  as  a  credit  on  principal  note,  maker 
of  collateral  discharged :  78  Ga.  605. 

Delivery  of  cotton,  note  with  crop  lien  for  advances,  with  stipulation  to  pay 
by  delivering  cotton  to  payee,  such  delivery  not  payment,  payee  having  trans- 
ferred for  value,  etc. :  68  Ga.  293,  294. 

Intention  to  purchase,  though  money  furnished  maker  by  third  person  to 
purchase  note,  if  fact  not  disclosed  when  note  taken  up,  amounts  to  payment, 
and  surety  released  :  86  Ga.  438. 

Part  payment,  receiving  part  payment  and  ratifying  assignment,  not  impair 
right  to  satisfaction  as  to  balance :  65  Ga.  735. 


ARTICLE  4. 

OF  PERFORMANCE,  AND  HEREIN  OF  TENDER. 

§3724.  (2870.)  Performance  of  contracts.  Performance,  to  be  ef- 
fectual, must  be  by  the  party  bound  to  perform,  or  his  agent 
(where  personal  skill  is  not  required),  or  some  one  substituted,  by 
consent,  in  his  place.  It  must  be  a  substantial  compliance  with 
the  spirit,  and  not  the  letter  only,  of  the  contract,  and  done  within 
a  reasonable  time. 

Performance  of  agreement  of  compromise :  29  Ga.  370.  Substantial  com- 
pliance with  contract  and  entitled  to  payment:  34  Ga.  560. 

See  notes  to  section  2999. 

What  may  be  a  reasonable  time,  depends  upon  the  facts  of  the  case :  86 
Ga.  508. 

Attorney,  by  writing,  to  have  interest  in  profits  of  lands  purchased,  for  pro- 
fessional services  to  be  rendered,  shortly  dying  after  rendering  some  services, 
estate  takes  interest  in  proceeds  of  sale  thirty-five  years  later.  Measure  of  re- 
covery :  95  Ga.  620. 

§3725.   (2871  o)  Impossibility  of  performance.      If  such  a  perform-  $3488- 
ance  is  impossible,  and  becomes  so  by  act  of  God,  such  impossibil- 
ity is  itself  a  defense  equivalent  to  performance;  but  if,  by  proper 
prudence,  such  impossibility  might  have  been  avoided  by  the  prom- 
isor, it  ceases  to  be  an  excuse  for  non-performance. 

By  act  of  God  :  25  Ga.  26. 

Judgment  forfeiting  criminal  recognizance  should  be  vacated  when  defend- 
ant afterwards  appears  and  shows  absence  due  to  providential  cause :  75  Ga. 
270. 

Dissolution  of  partnership  by  death  is  act  of  God,  and  terminates  contract 
for  year  with  firm  employee  :  82  Ga.  392. 
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Bona  fide  claimant  of  mule,  who  had  given  forthcoming  bond,  not  relieved 
by  mule's  death  from  falling  into  post-hole,  when  :  91  Ga.  765. 

Storms  or  other  atmospheric  disturbances  will  excuse  telegraph  company 
for  not  transmitting  message,  but  if  it  attempt  to  transmit  at  all,  it  must  do 
so  correctly  :  73  Ga.  522. 

In  suit  for  delay  in  delivering  telegram,  whether  condition  of  operator's 
family  excused  closing  office  earlier  than  usual,  was  for  jury,  not  for  court. 
No  legal  duty  on  him  to  notify  company  of  his  wife's  expected  confinement, 
nor  on  company  to  employ  substitute  at  that  time  :  94  Ga.  445. 

$$8666,8643.  §3726.  (2872.)  Part  performance.  In  a  severable  contract,  or  one 
admitting  of  apportionment,  a  part  performance  may  be  a  defense 
pro  tanto. 

§3727.  (2873.)  Fault  of  other  party.  If  the  non-performance  is 
caused  by  the  act  or  fault  of  the  opposite  party,  that  excuses  the 
other  party  from  performance. 

§3728.  (2874.)  Tender.  A  tender  properly  made  may  be  equiva- 
lent to  performance;  if  in  money,  the  coin  need  not  be  actually 
presented,  unless  demanded;  it  must  be  certain  and  unconditional 
except  for  a  receipt  in  full  or  delivery  of  the  obligation,  and  may  be 
made  by  an  agent  or  friend,  and  to  an  agent  authorized  to  receive. 
It  must  be  in  full  of  the  specific  debt,  and  not  in  part,  and  may  be 
made  at  any  time  before  final  trial,  and  if  sustained,  no  subsequent 
cost  shall  be  paid  by  the  defendant;  if  rejected,  and  not  on  any 
ground  of  informality,  such  informality  cannot  be  afterward  urged 
in  objection  to  the  tender. 

Actual  tender  of  money  dispensed  with,  where  seller  says  he  will  not  ac- 
cept it :  5  Ga.  172 ;  43/79 ;  12/154.  Should  be  made  by  the  debtor  or  his  repre- 
sentative, and  not  by  stranger :  11  Ga.  570.  Same  allegations  of  tender  required 
in  equity  as  in  suit  at  law:  34  Ga.  555;  10/127.  AVhen  cannot  be  made  by  one 
not  a  party  to  bill  in  equity :  14  Ga.  674.  At  what  time  made :  22  Ga.  168. 
Should  bring  thing  tendered  into  court  or  aver  readiness  to  do  so,  when  plea  of 
tender  filed:  24  Ga.  211 ;  42/288.  Where  tender  no  discharge  of  original  lia- 
bility :  25  Ga.  643.  Where  the  tender  credited  on  a  larger  sum  found  due  than 
the  amount  pleaded  as  tender :  30  Ga.  940.  Where  factor  not  liable  to  posses- 
sory warrant  until  tender  to  him  of  advances  and  expenses :  34  Ga.  382.  Re- 
lieved by  tender  of  Confederate  money :  35  Ga.  8.  When  not  relieved  by  such 
tender:  37  Ga.  16.  What  tender,  of  legal  tender  notes,  discharges  a  promise 
to  pay  "in  American  gold  coin"  :  37  Ga.  600.  When  not  compelled  to  tender 
back  Confederate  money  to  recover  amount  claimed  to  be  due  him  for  cotton 
sold  for:  38  Ga.  216.  Tender  of  purchase-money  vesting  title  to  the  property 
in  the  purchaser:  39  Ga.  597,  604.  Action  by  vendee  under  bond  for  title 
against  vendor,  or  tender  of  all  purchase-money:  39  Ga.  91.  Equitable  plea  of 
tender  to  ejectment :  55  Ga.  383,  650 ;  54/45.  Where  plea  of  tender  was  insuffi- 
cient: 40  Ga.  656.  What  the  plea  of  tender  should  contain:  54  Ga.  498. 
Tender  of  money  under  the  relief  law  to  open  judgment:  40  Ga.  501 ;  50/614. 
Tender  in  Confederate  money  :  47  Ga.  596.  When  not  necessary  to  prepare  a 
deed  and  tender  it:  46  Ga.  287.  Act  of  Congress  making  the  United  States 
Treasury  notes  legal  tender,  is  constitutional :  37  Ga.  503.  Tender  on  day  debt 
due  terminates  right  of  creditor  to  retain  possession  of  pledge  as  collateral: 
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15  Ga.  53.  A  tender,  to  prevent  running  of  interest,  must  be  continuous,  and 
use  by  debtor  destroys  its  attribute  as  tender :  62  Ga.  596. 

Letter  stating  debtor  ready  to  comply  with  agreement  to  extend  time  of 
payment  upon  payment  of  interest,  etc.,  not  good  tender:  69  Ga.  759. 

Eequirement  that  tender,  to  be  effectual,  "must  be  certain  and  uncondi- 
tional" and  "in  full  of  specific  debt,"  not  relaxed  where  payment  is  to  be  in 
specific  articles:  74  Ga.  176,  177;  distinguishing  57  Ga.  437. 

Where  tender  of  actual  amount  due  on  note  was  prerequisite  to  bill  by 
debtor  to  vacate  transferee's  title  to  lands  conveyed  as  security  for  usurious 
debt :  88  Ga.  480. 

Where  party  setting  up  illegality  of  contract  must  tender  amount  really 
due,  before  equity  will  grant  relief :  4  Ga.  221 ;  9/137  ;  10/389  ;  62/87  ;  60/222. 

Money  paid  to  attorney  for  purpose  of  tendering,  not  proof  of  tender :  77 
Ga.  282. 

Strict  tender  under  offer  to  redeem  land  sold  for  taxes,  cannot  reinstate  one 
in  legal  title,  if  not  continuous :  81  Ga.  253. 

Tendering  in  redemption  less  than  price  paid  at  tax  sale  and  ten  per  cent., 
no  tender:  84  Ga.  561. 

Demand  by  purchaser  for  larger  amount  than  paid  and  ten  per  cent.,  no  ex- 
cuse for  failure  to  tender:  84  Ga.  561. 

Contract  for  sale  of  land  broken  by  vendor  declaring  himself  unable  to 
comply,  tender  of  purchase-money  unnecessary :  74  Ga.  582. 

Where  series  of  notes  given  for  land,  and  bond  for  title 'taken,  tender  of 
deed  unnecessary  to  suit  on  note  first  maturing,  though  others  mature  pending 
suit.     This  is  law  also  in  Alabama:  88  Ga.  642. 

Tender  of  balance  of  purchase-money,  not  necessary  to  recovery  for  breach 
of  bond  for  titles  by  conveying  lands  away:  91  Ga.  619. 

Petition  for  specific  performance  dismissed  because  no  tender  of  money  :  93 
Ga.  29. 

Where  contract  provided  that  one  party  should  buy  lot  and  build  and  then 
convey  to  other,  tender  by  latter  of  price  of  lot  only,  did  not  entitle  him  to 
deed:  88  Ga.  447. 

Tender  of  worthless  and  fraudulent  instrument,  consideration  of  which  is 
sued  for,  unnecessary :  88  Ga.  633. 

In  action  for  money  spent  for  another's  use  in  purchase  of  certain  checks 
signed  by  third  person,  checks  must  be  tendered,  or  delivered,  or  held  subject 
to  defendant's  order:  94 Ga.  517. 

§3729.  (2875.)  Tender  of  specific  articles.  A  tender  of  specific  ar- 
ticles must  be  such  as  to  enable  the  party  to  whom  tendered  to  take 
immediate  possession,  and  at  the  time  and  place  agreed  on  in  the 
contract.  If  no  place  is  agreed  on,  they  must  be  carried  to  the  per- 
son entitled  to  them,  if  residing  within  this  State,  unless,  from  the 
nature  of  the  articles,  or  the  contract,  another  place  of  delivery  be 
inferred.  If  the  articles  be  cumbrous,  the  deliverer  may  demand 
of  the  receiver  to  appoint  a  convenient  place  of  delivery,  and  on 
failure  to  do  so  the  tender  shall  be  considered  complete. 

Tender  of  corn  :  50  Ga.  39,  43.  Where  a  tender  of  notes  and  demands  held 
on  estate  need  not  be  tendered  to  administrator  on  day  contract  matured,  to 
prevent  forfeiture:  53  Ga.  71.  A  good  tender  of  amount  due  on  note  before 
due :  54  Ga.  494.  Tender  on  day  due  terminates  creditor's  right  to  retain  a 
pledge  as  collateral :  55  Ga.  53. 
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Stock  of  merchandise  being  "cumbrous,"  failure  of  deliverer  to  demand 
appointment  of  convenient  place  of  delivery,  rendered  tender  ineffectual: 
74  Ga.  177. 

Notification  that  railroad's  order  refusing  former  shipment  was  still  of 
force,  waiver  of  tender  as  to  last :  77  Ga.  804,  805. 

§3730.  (2876.)  Reasonable  demand  and  tender  at  place.  If  the 
promise  be  to  deliver  on  demand,  the  demand  must  be  reasonable  as 
to  time,  place  and  manner  ;  if  the  promise  be  to  deliver  at  a  certain 
time  and  place,  a  tender  at  the  time  and  place  is  good  though  the 
receiver  is  not  present. 

§3731.  (2877.)  Effect  of  tender.  A  valid  tender  of .  chattels  trans- 
fers the  title  thereto  to  the  person  bound  to  receive,  and  the  posses- 
sion of  the  promisor,  if  he  retains  possession  from  that  time,  is  for 
benefit  of  the  owner,  but  without  liability  to  account  for  profits,  or 
for  more  than  ordinary  prudence  in  their  preservation  and  protec- 
tion. 

Section  referred  to  and  construed:  50  Ga.  616.  Tender  of  bonds:  54  Ga. 
365.  Tender  of  corn :  50  Ga.  43.  Tender  of  debt  on  day  due  terminates  cred- 
itor's right  to  retain  pledge  as  collateral :  55  Ga.  53. 

Policy  of  insurance  delivered  different  from  kind  applied  for,  tendered  back 
within  reasonable  time :  93  Ga.  604. 

Where  one  rescinded  horse-swap  for  fraud,  tendered  back  horse  received, 
and  sued  in  trover  for  the  other :  93  Ga.  762. 


ARTICLE  5. 

ACCORD    AND    SATISFACTION. 

§3732.  (2878.)  What  is  accord  and  satisfaction.  Accord  and  satis- 
faction is  where  the  parties,  by  a  subsequent  agreement,  have  satis- 
fied the  former  one,  and  the  latter  agreement  has  been  executed. 
The  execution  of  a  new  agreement  may  itself  amount  to  a  satisfac- 
tion, where  it  is  so  expressly  agreed  by  the  parties,  and  without  such 
agreement,  if  the  new  promise  is  founded  on  a  new  consideration, 
taking  of  it  is  a  satisfaction  of  the  former  contract. 

When  binding:  13  Ga.  406.  A  novation  of  original  contract  by  new  debt: 
45  Ga.  492,  501.  A  new  note  for  less  sum  than  the  older  one  and  in  renewal  of 
it,  presumed  settlement  of  all  differences :  57  Ga.  223. 

Taking  notes  in  payment :  See  notes  to  section  3720. 

Whether  matter  had  been  settled  by  arbitration,  properly  submitted  to 
jury  ;  finding  not  disturbed  :  66  Ga.  49. 

Officer  of  State  surrendering  warrant  on  treasurer  for  salary ,  taking  treasury 
notes,  was  payment  of  salary  :  66  Ga.  673. 

Accord  and  satisfaction,  though  unwillingly  assented  to,  will  terminate 
dispute:  67  Ga.  761. 

Agreement  by  member  of  firm  to  turn  over  to  firm  creditor  convicts  leased 
by  said  member  from  State,  not  accord  and  satisfaction,  when:  68  Ga.  12. 
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Clerk,  entering  service  of  partnership  formed  pending  his  employment  by 
one  partner,  discharged,  cannot  maintain  action  under  first  contract :  75  Ga.  93. 

Plea  was  one  of  accord  and  satisfaction,  though  it  used  in  one  place  the 
word  "estopped"  :  74  Ga.  717. 

Plea  of  settlement  should  set  out  terms,  or  agreed  result  as  to  release  and 
discharge :  94  Ga.  649. 

Arrangement  between  three  legatees  of  will,  held  not  to  be  novation  or 
setting  aside  of  will,  but  in  furtherance  of  it:  69  Ga.  803. 

Renewal  of  a  note  at  same  interest  not  a  novation :  72  Ga.  807. 

Terms  of  contract,  binding  here  unless  altered  by  subsequent  agreement ; 
alteration,  question  for  jury:  75  Ga.  494. 

Promise  of  future  performance  will  amount  to  satisfaction  if  expressly 
accepted  as  such :  80  Ga.  535. 

Part  execution  of  accord  does  not  extinguish  original  right,  but  may  be 
pleaded  as  satisfaction  pro  tanto:  80  Ga.  535. 

Railroad  authorities  inducing  employee  injured  in  accident  to  enter  into 
accord  and  satisfaction,  by  false  representation  that  injury  not  permanent,  not 
render  agreement  void,  when:  89  Ga.  264. 

Claim  for  damages  for  ejecting  passenger  from  train,  not  satisfied  by  return 
of  money  paid  for  ticket,  unless  intention  to  settle :  77  Ga.  674. 

Employee's  agreement,  previous  to  injury,  to  receive  wages  in  lieu  of  dam- 
ages, not  bar  recovery :  81  Ga.  531. 

Accepting  from  telegraph  company  payment  of  expenses  incurred  because 
of  not  delivering  telegram,  no  bar  to  action  for  statutory  penalty,  unless  re- 
ceived in  full  settlement:  84  Ga.  408;  so,  of  refunding  price  of  message:  94 
Ga.  434. 

§3733.  (2879.)  When  an  extinguishment.  An  accord  and  satisfac- 
tion may  not  amount  to  an  extinguishment  of  the  original  debt,  but 
may  extend  only  to  suspend  the  execution  or  collection  thereof  for 
a  limited  time;  in  the  meantime  an  action  cannot  be  sustained. 

As  to  when  one  contract  merges  or  extinguishes  the  other:  9  Ga.  224,  240. 
Section  cited :  53  Ga.  46.  When  note  of  third  party  does  not  extinguish  the 
original  debt:  52  Ga.  502.  A  plea  of  extinguishment  of  note  by  payment  not 
averring  sufficient :  61  Ga.  187. 

§3734.  (2880.)  Must  be  of  benefit  to  creditor.  The  accord  and  satis- 
faction must  be  of  some  advantage,  legal  or  equitable,  to  the  creditor, 
or  it  will  not  have  the  effect  of  barring  him  from  his  legal  rights. 
The  acknowledgment  of  a  disputed  title,  or  the  securing  of  a  doubt- 
ful claim,  would  be  such  an  advantage. 

Must  be  of  some  advantage  to  the  creditor :  13  Ga.  407.  Section  referred  to 
and  construed  :  56  Ga.  497. 

Agreement  by  debtor  not  to  go  into  bankruptcy,  sufficient  consideration  to 
support  contract  by  creditor  to  compromise  debt :  68  Ga.  328. 

Plea  of  subsequent  agreement  not  averring  that  plaintiffs  obtained  any  ad- 
vantage thereby,  properly  stricken  :  81  Ga.  808. 

§3735.   (2881.)  Less  than  debt  is  not  satisfaction.     An  agreement  by$3717- 
a  creditor  to  receive  less  than  the  amount  of  his  debt  cannot  be 
pleaded  as  an  accord  and  satisfaction,  unless  it  be  actually  executed 
by  the  payment  of  the  money,  or  the  giving  of  additional  security, 
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or  the  substitution  of  another  debtor,  or  some  other  new  considera- 
tion. 

Where  release  by  plaintiff  in  execution  of  part  to  insolvent  defendant  if  he 
will  devote  proceeds  of  labor  to  balance :  13  Ga.  407 ;  3/112.  Parol  satisfac- 
tion of  judgment,  where  a  payment  of  less  than  amount  due  received  and 
accepted  in  discharge :  3  Ga.  210.  Part  payment  of  judgment  received  in  sat- 
isfaction of  all:  24  Ga.  289;  30/731,  745;  17/46.  Accord  and  satisfaction  of 
right  of  action  for  usury  paid:  54  Ga.  15.  An  agreement  to  settle  an  existing 
debt  by  promise  of  part  payment  by  debtor  must  be  for  a  consideration : 
55  Ga.  10.  Section  cited:  51  Ga.  636.  Money  must  be  paid,  to  plead  a  less 
amount  in  accord  and  satisfaction  of  a  debt:  56  Ga.  497.  A  new  note  for  less 
than  the  old' one,  presumed  to  be  an  adjustment  of  all  differences:  57  Ga.  223. 
Contract  to'  pay  a  given  part  of  a  debt  not  complied  with  by  paying  less : 
61  Ga.  472 ;  63/466,  469. 

Where,  in  settlement  of  two  fi.  fas.,  debtor  by  agreement  gave  horse  and 
promised  to  give  note,  failure  to  tender  note  did  not  hinder  extinction  of  fi. 
fas.:  88  Ga.  248. 

Mere  payment  of  part  of  sum  agreed  on,  not  a  new  consideration  :  94  Ga.  469. 

Executory  contract  to  compromise  debt  for  less  than  full  amount,  without 
other  consideration  than  mere  part  payment,  not  obligatory :  94  Ga.  469. 

§3736.  (2882.)  Compromise.  A  compromise  or  mutual  accord  and 
satisfaction  is  binding  on  both  parties. 

Courts  favor  family  compromises  of  doubtful  rights,  when  fairly  made:  12 
Ga.  121;  24/462;  36/191.  Books  in  evidence  to  prove  correctness  of  settlement 
attacked :  20  Ga.  627.  Full  compromise  is  end  of  subject-matter  of  contro- 
versy, and  party's  remedy  is  then  on  contract  of  compromise :  21  Ga.  427.  Set- 
tlement of  fraud  when  fully  apprised  of  facts,  binding:  29  Ga.  40;  32/173. 
Compromise  binding:  29  Ga.  370.  Bound  by  a  compromise  whether  the  point 
of  law  for  or  against  them :  30  Ga.  630 ;  54/345,  350.  Equity  relieving  against 
agreement  of  compromise  under  mistake:  32  Ga.  181.  Section  cited :  54  Ga. 
23,  24. 

Settlement  here  held  binding :  68  Ga.  534. 

Though  unwillingly  assented  to,  but  acted  on  by  other  party  to  his  injury, 
binding:  67  Ga.  761. 

Contract  that,/?,  fa.  should  not  proceed  against  lands  in  hands  of  purchaser 
from  defendant,  binding  on  transferees  of  fi.faS  68  Ga.  507. 

Plea  of  satisfaction  stricken  on  demurrer  as  being  vague,  uncertain  and  in- 
definite: 80  Ga.  534-538. 

Evidence  tending  to  go  behind  settlement  was  inadmissible :  81  Ga.  615. 

Return  of  money  received  under  settlement  of  claim  for  tort,  settlement 
alleged  to  be  fraudulent,  prerequisite  to  suit  for  damages  :  83  Ga.  558. 

Tender  of  money  paid  as  compromise,  prerequisite  to  attacking  it  for  fraud  ; 
aliter,  where  compromise  denied  and  alleged  compromise  claimed  to  have  been 
mere  receipting  of  pay-roll  for  wages:  88  Ga.  598. 

Estoppel  not  result  here  by  introducing  in  evidence  compromise  deed  to 
party's  predecessor  in  title,  from  other  party's  predecessor:  92  Ga.  591. 

Payments  made  before  accounting  and  settlement  cannot  be  pleaded  against 
note  taken  in  settlement,  unless  procured  by  fraud  :  93  Ga.  515. 

General  Note. — Evidence  of  settlement:  14  Ga.  402.  Release  must  be  on 
some  consideration  :  15  Ga.  570.  Plea  of,  not  technical:  35  Ga.  217,218.  A  no- 
vation of  a  debt:  41  Ga.  82,  580;  40/423,  467.  No  interference  by  equity  gen- 
erally with  settlement  of  fraudulent  transaction  with  full  knowledge:  41  Ga. 
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273.  Where  deeds  were  an  accord  and  satisfaction  if  made  without  fraud,  and 
binding  as  executed  settlement:  44  Ga.  259.  Where  compromise  by  guardian 
with  his  minor  ward  was  not  binding:  48  Ga.  555.  Where  it  was  accord  only 
and  not  satisfaction  :  52  Ga.  42. 

Compromise  effected  by  fraud,  imposition,  breach  of  confidence,  duress, 
surprise  or  mistake,  set  aside  :  73  Ga.  135. 


ARTICLE  6. 

OF  PENDENCY  OF  ANOTHER  ACTION,  AND  FORMER  RECOVERY. 

§3737.  (2894.)  Plaintiff required  to  elect  bet  ween  suits .  No.  suitor  is  ^l^'JS?' 
entitled  to  prosecute  two  actions  in  the  courts  of  this  State  at  the  3903' 3943- 
same  time,  for  the  same  cause  and  against  the  same  party,  and  in 
such  a  case  the  defendant  may  require  the  plaintiff  to  elect  which  he 
will  prosecute,  if  commenced  simultaneously;  and  the  pendency  of 
the  former  is  a  good  defense  to  the  latter,  if  commenced  at  different 
times. 

Such  plea  proper  where  two  suits  are  pending  for  same  cause  of  action :  33 
Ga.  117.  When  plea  of  pendency  of  prior  suit  in  another  court  will  not  abate 
the  action  :  15  Ga.  270.  Pendency  of  former  suit  pleaded  in  abatement,  and  go- 
ing to  trial  on  merits  waives  the  plea :  39  Ga.  559.  Pendency  of  another  action 
should  be  pleaded  in  abatement  at  first  term  :  45  Ga.  158.  Section  referred  to  and 
construed :  53  Ga.  451.     Former  recovery  must  be  pleaded  specially  :  55  Ga,  229. 

Plea  of  pending  suit :  See  section  5094,  and  notes. 

Complaint  for  rent  not  lie  pending  distress  warrant  and  counter-affidavit: 
66  Ga.  729 ;  see  also  69  Ga,  737. 

As  to  whether  judgment  on  debt  secured  bars  ejectment  under  security- 
deed  :  67  Ga.  502. 

Judgment  on  purchase-money  note  not  bar  suit  in  ejectment  for  lands:  67 
Ga.  607.  So  also  as  to  judgment  on  not  esecured  by  deed  to  lands,  although 
escrow-deed  of  reconveyance  filed  for  levy  and  sale:  67  Ga.  502. 

Pendency  of  general  garnishment  no  bar  to  special  proceeding  to  subject 
wages  for  provisions  furnished  in  1875:  67  Ga.  721. 

Not  good  plea  that  plaintiff  has  brought  suit  for  same  cause  against  another 
defendant:  68  Ga.  228. 

Applied  so  as  to  sustain  set-off,  defendant  having  previously  sued  plaintiff, 
and  upon  plaintiff  bringing  suit,  dismissed  and  filed  set-off:  68  Ga.  75,  80. 

Creditors  with  their  interests  represented  in  receivership  proceedings,  but 
not  parties  thereto,  may  obtain  judgment  in  common-law  action  against  same 
party:  70  Ga.  411-413. 

Scire  facias  is  not  a  suit,  and  former  scire  facias  cannot  be  pleaded  in  abate- 
ment :  70  Ga.  633. 

•     §3738.  Pendency   of  suit   in   another  State.         The  pendency  of  a 87  Ga.  677. 
prior  suit  in  another  State  will  not  abate  a  suit  between  the  same 
parties  for  the  same  cause  in  this  State. 

§3739.   (2895.)   Attachment  excepted.     The  rule  requiring  plaintiff  $§1526,4931, 
to  elect  does  not  apply  to  a  prior  attachment  against  property  where 
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the  defendant  is  subsequently  served  personally,  nor  to  an  attach- 
ment sued  out  pendente  lite;  but  the  judgment  in  the  case  against 
the  person  must  set  out  the  fact  of  its  identity  with  the  proceedings 
against  the  property. 

Suit  here  and  attachment  in  another  State  may  proceed  at  same  time  for 
same  debt :  58  Ga.  136 ;  70/635. 

^49336'8671'  §3740.  (2896.)  Suits  by  informers,  precedence  in.  In  suits  by  in- 
formers, the  first  filed  in  office  has  precedence  for  the  same  cause  of 
action,  and  the  latter  must  abate. 

See  70  Ga.  635. 

^5233839035'      §3741.   (2897.)   Former  judgment.     An   adjudication   of    the  same 

4742-         subject-matter  in  issue  in  a  former  suit  between  the  same  parties, 

by  a  court  of  competent  jurisdiction,  should  be  an  end  of  litigation. 

See  notes  to  sections  in  margin. 

Notes  from  Code  of  1882  : 

Attaching  creditor,  judgment  in  favor  of,  a  bar  to  suit  by  assignee  of 
negotiable  note :  5  Ga.  425. 

Actions,  whether  same  evidence  will  support  both,  determining  as  to  one 
recovery  barring  another  action  :  31  Ga.  668. 

Claim,  same  matters  set  up  in  a  cross-bill  adjudicated  in  case  before:  60 
Ga.  159.  When  adjudication  in,  no  bar:  61  Ga.  662-668.  Kecord  of  former 
case  to  show  points  involved,  res  judicata  without  plea:  61  Ga.  62.  Judgment 
against,  of  homestead,  res  judicata:  63  Ga.  628.  Where  judgment  on,  binding 
on  vendor  and  vendee,  and  equity  would  not  interpose  by  injunction :  62 
Ga.  610. 

Contract,  recovery  on  an  entire,  preventing  another  suit  for  an  alleged 
residue :  54  Ga.  327. 

Demurrer,  where  judgment  on,  to  one  bill,  a  bar  to  second  bill :  8  Ga.  524. 
Judgment  upon,  to  declaration,  a  bar  to  second  suit  for  same  cause  of  action  : 
56  Ga.  185. 

Defense  only  could  be  set  up  in  equity,  not  lost  by  not  being  set  up  at  law: 
24  Ga.  91 ;  23/321. 

Decree,  as  to  when  second  bill  same  as  first,  so  decree  on  first  is  a  bar  to 
the  second  :  27  Ga.  40. 

Estoppel,  when  a  judgment  is,  as  to  parties  and  privies:  11  Ga.  265.  Only 
as  to  matters  that  had  to  be  determined  before  court  could  give  judgment :  19 
Ga.  413.     Identical  title  in  ejectment  decided  in  claim  case  is:  21  Ga.  143. 

Equity,  judgment  at  law  concluding  parties  also  as  to  courts  of,  except  as 
to  matters  exclusively  equitable :  16  Ga.  399,  416. 

Erroneous  judgment  not  vacated  may  be  a  bar  to  other  proceedings  in  same 
matter :  24  Ga.  335 ;  20/582 ;  13/10. 

Evidence,  right  to  second  action  depended  on  whether  in  first  case  jury 
passed  on  what  is  claimed  to  be  effect  of:  47  Ga.  593,  595. 

Ejectment,  how  far  prior  judgment  in,  is  a  bar  to  bill  in  equity  touching 
same  land  and  title :  62  Ga.  675. 

Former  judgment  a  bar :  3  Ga.  214.     Not  so  if  judgment  set  aside :  4  Ga.  133. 

Factor  was  concluded  as  to  expenses  and  freight  as  consignor,  by  judg- 
ment in  another  State :  45  Ga.  327. 

Guardian,  unproductive  suit  on  bond  of,  will  notestop  ward  from  recovering 
from  one  appropriating,  knowing  it  to  be  ward's  property  :  55  Ga.  21. 
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Homestead,  as  to  whether  concluded  by  judgment  of  ordinary  where  con- 
tests the  right  to :  47  Ga,  452,  455. 

Habeas  corpus,  where  former  decision  under,  not  a  bar  to  subsequent  con- 
test for  guardianship  of  child  :  62  Ga.  598.  Former  recovery  as  applicable  to 
successive  writs  of :  63  Ga.  335. 

Indorser,  when  judgment  against  indorsee  only  prinafacie  evidence  in  suit 
against:  1  Ga.  410. 

Issue,  when  one  judgment  no  bar  to  another  action  on  different:  6  Ga.  495. 

Illegality,  a  judgment  on,  held  conclusive:  40  Ga.  67.  Second  affidavit 
based  on  grounds  adjudicated  adversely  to  affiant,  dismissed:  54  Ga.  499. 

Invalidity  of  the  judgment  here  the  only  matter  res  judicata:  59  Ga.  157. 

Injunction,  matters  presented  and  overruled  on  motion  to  dissolve,  again 
urged  on  demurrer  to  the  bill :  63  Ga.  570. 

Jurisdiction,  distinction  between  judgment  of  court  of  concurrent,  and 
the  judgment  of  a  court  of  exclusive,  on  the  same  point  arising  afterward  :  49 
Ga.  412. 

Legatees,  where  judgment  against  executor  setting  aside  a  will,  conclusive 
against :  13  Ga.  172. 

Lien,  mechanic's,  when  judgment  on,  does  not  conclude  those  claiming  ad- 
versely to  the  title  of  him  creating  the  lien  :  45  Ga.  74  ;  54/327. 

Mortgage,  where  judgment  of  foreclosure  did  not  bar  an  attack  on,  by  a 
purchaser  of  property  :  22  Ga.  348. 

Money,  where  suit  for,  bars  suit  for  fraud :  47  Ga.  593. 

Purchaser  at  executor's  sale  protected  against  suit  by  devisees  in  remain- 
der, a  verdict  having  been  rendered  finding  such  sale  legal  and  regular :  61  Ga. 
381. 

Privy  in  estate,  not  affected  by  judgment  adverse  to  predecessor's  title: 
55  Ga.  399. 

Party  same,  litigated  with,  plaintiff  in  fi.  fa.  should  set  forth,  at  an  early 
period,  otherwise  estopped  ;  aliter,  if  claimant  different  party  from  defendant 
in  fi.  fa.:  58  Ga.  281. 

Plea,  defense  of  former  recovery  set  up  by,  and  not  by  motion  :  51  Ga.  63. 

Question,  judgment  does  not  determine,  that  could  not  have  been  adjudi- 
cated: 27  Ga.372. 

Res  judicata,  as  affecting  a  case  brought  to  Supreme  Court  of  this  State:  21 
Ga.  585 ;  60/244. 

Record  of  former  recovery  not  admissible  under  plea  of  "not  guilty":  55 
Ga.  228,  229. 

Sheriff,  when  judgment  against,  for  deputy's  misconduct,  conclusive  in  action 
by  principal  for  reimbursement :  10  Ga.  158. 

Suit,  when  one  judgment  not  a  bar  to  another  suit:  27  Ga.  58. 

Sureties  in  action  on  sheriff's  bond  can  take  advantageof  prior  judgment  in 
favor  of  sheriff :  30  Ga.  927. 

Tenant,  judgment  in  favor  of  one  on  warrant  against  him  as,  at  sufferance, 
conclusive  in  another  action  for  the  land :  53  Ga.  1. 

Tribunals,  not  entitled  to  judgment  of  two,  on  same  subject-matter:  32 
Ga.  190. 

Will,  judgment  of  probate  of,  in  common  form,  does  not  estop  executor 
from  having  it  set  aside:  23  Ga.  521. 

Notes  from  decisions  since  Code  of  1882  : 

Amendment,  where  case  tried  in  Supreme  Court  and  question  of  diligence 
adjudicated,  party  cannot  traverse  ruling  by  amendment  in  superior  court, 
setting  up  diligence.  To  repeat  by  amendment  charge  of  fraud  already  adju- 
dicated is  idle  and  unprofitable:  80 Ga.  742. 
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Bankruptcy,  discharge  in  bankruptcy  is  good  plea  to  suit  on  foreign  judg- 
ment, when  bankruptcy  was  not  pleaded ;  aliter,  if  plea  of  bankruptcy  was 
withdrawn  and  judgment  confessed  in  foreign  suit:  70  Ga.  362. 

Bill  of  review,  dismissal  of  writ  of  error  operates  as  affirmance  of  decree, 
and  bill  of  review  will  not  lie :  76  Ga.  337. 

Cited :  68  Ga.  113. 

Claim,  adverse  finding  on  claim  to  property  levied  on  under  chattel-mort- 
gage fi.  fa.,  not  debar  illegality,  presenting  other  issues :  66  Ga.  236. 

Claimant  prevailing  against  levy  on  dam  and  water-power,  levy  on  bottom 
of  stream  not  barred:  67  Ga.  648.  Dismissal  by  court  of  levy  in  claim  case, 
not  bar  another  levy  and  trial  on  merits  :  69  Ga.  685.  Judgment  against  claim- 
ant does  not  conclude  defendant  in  fi.  fa.,  though  claimant  was  his  wife  and 
he  employed  counsel  to  prosecute  claim :  71  Ga.  71. 

Consent  verdict  is  within  principle  of  res  judicata  :  93  Ga.  279. 

Contempt,  affirmance  of  rule  absolute  for  contempt,  though  res  judicata, 
should  not  work  perpetual  imprisonment :  89  Ga.  228.  Element  of  conclusive- 
ness in  judgment  of  contempt,  not  extend  to  duration  of  imprisonment:  92 
Ga.  109. 

Court,  suit  to  recover  lands,  properly  withdrawn  from  jury  and  dismissed 
by  court  as  res  judicata:  93  Ga.  364. 

Decree  setting  aside  sheriff's  sale  restores  the  parties  to  the  rights  they  had 
before  the  sale:  72  Ga.  301.  Decree  here  held  not  to  be  conclusive  of  the  is- 
sues involved:  75  Ga.  775. 

Demurrer,  judgment  on  general  demurrer,  bar  to  second  suit  between  same 
parties,  etc.,  though  some  of  the  facts  defectively  pleaded  in  first  suit:  70  Ga. 
552.  Effect  of  dismissal  on  demurrer,  as  res  judicata,  discussed  :  74  Ga.  126.  Dis- 
missal of  bill  on  demurrer  did  not  adjudicate  title  involved,  as  against  vendees 
of  defendant,  taking  before  bill  filed:  92  Ga.  787.  Demurrer  sustained  to  ac- 
tion against  connecting  railroad  on  express  contract  of  shipment  with  initial 
line,  no  bar  to  action  ex  delicto  versus  same  defendant  for  unreasonable  delay 
as  to  said  shipment :  90  Ga.  811.  Judgment  sustaining  general  demurrer  bars 
second  suit :  90  Ga.  732  (2). 

Dismissal,  suit  for  damages  dismissed  on  promise  of  defendant  to  remedy 
same,  not  res  judicata :  84  Ga.  61.  Dismissal  for  want  of  evidence  does  not  bar 
subsequent  suit  for  same  cause  of  action :  92  Ga.  522. 

Dower,  judgment  for  dower  does  not  affect  right  to  income  from  dower 
lands  from  husband's  death :  74  Ga.  279. 

Ejectment,  judgment  based  on  security-deed,  conclusive  as  to  questions  aris- 
ing under  deed :  66  Ga.  704. 

Equity,  judgment  at  law  here  does  not  bar  bill  involving  new  issues  and 
parties:  65  Ga.  673.  Sustaining  demurrer  to  equitable  complaint,  upon  refer- 
ence therein  to  Federal-court  order  enjoining  complainants  at  law,  error :  79 
Ga.  758. 

Erroneous  judgment,  unreversed  judgment  declaring  declaration  amended 
in  time  to  save  dismissal  under  remittitur  from  the  Supreme  Court,  binding, 
although  erroneous:  93  Ga.  736,  740.  Judgment  of  court  having  jurisdiction, 
whether  right  or  not,  binding:  77  Ga.  340. 

Evidence,  for  plea  of  res  judicata  to  avail,  declaration,  verdict  and  judgment 
must  be  in  evidence  ;  attaching  copies  insufficient:  84  Ga.  69. 

Fi.  fa.,  judgment  holding  judgment  valid,  not  conclusive  as  to  fi.  fa.  issued 
thereon :  70  Ga.  547,  548. 

Former  decision  as  an  estoppel :  72  Ga.  320.  Judgment  unreversed  is  an  es- 
toppel:  71  Ga.  384.  Judgment  against  two  of  several  makers  and  indorsers, 
barred  another  suit  on  note,  as  to  them :  65  Ga.  575, 
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Garnishments,  judgment  on  merits  of  garnishee's  answer,  conclusive :  77  Ga. 
436.     General  rule  illustrated  :  70  Ga.  349,  475,  552  ;  74/49. 

Homestead,  judgment  of  ordinary  against  executor,  on  settlement,  not  bind- 
ing on  beneficiaries  of  homestead  out  of  property  of  executor:  66  Ga.  324.  In 
suit  against  head  of  family  for  homestead  land,  judgment  against  him  binds  his 
family  :  84  Ga.  609.  Wife's  claim  as  homestead  decided  against  her,  claim  by 
husband,  based  on  same  homestead,  barred  :  93  Ga.  279. 

Injunction,  effect  on  final  decision,  of  rulings  of  Supreme  Court  on  tempo- 
rary injunction,  considered  :  71  Ga.  829.  Refusal  to  enjoin  levy  on  homestead 
concluded  complainant  and  privies  as  to  its  superiority  thereto:  74  Ga.  49. 
Overruling  general  demurrer  to  bill  before  return  term,  and  interlocutory 
grant  of  injunction,  not  res  judicata;  demurrer  may  still  be  insisted  on  in 
term:  74  Ga.  201. 

Married  woman  could  not  set  up  defense,  after  judgment  against  herself 
and  husband  :  77  Ga.  84. 

Mortgage,  foreclosure  of,  conclusive  between  parties  and  privies:  67  Ga. 
744.  Chattel-mortgage  foreclosure  is  ex  parte;  if  undefended,  nothing  de- 
cided ;  doctrine  of  res  judicata  inapplicable  to  subsequent  suit  on  mortgage 
note :  83  Ga.  760. 

New  trial,  motion  to  dismiss  motion  for  new  trial  refused  and  not  excepted 
to,  is  res  judicata:  73  Ga.  455. 

Non  est  factum,  where  judgment  was  duly  granted  establishing  copy  of  lost 
note,  defense  of  non  est  factum  was  res  judicata:  79  Ga.  761. 

Nonsuit  does  not  bar  second  suit  for  same  cause  of  action,  nor  conclude 
parties  on  questions  of  evidence  decided :  91  Ga.  196  ;  see  also  85  Ga.  420. 

Parties,  conclusive  only  on  parties  and  privies:  72  Ga.  796.  Owner  of  horse 
not  barred  here,  in  trover  against  purchaser  from  bailee,  by  judgment  in  simi- 
lar action  against  bailee:  91  Ga.  440.  No  estoppel  in  favor  of  one  who,  having 
no  interest  in  an  account,  sues  it  to  judgment  in  name  of  true  owner,  without 
his  consent,  etc. :  93  Ga.  653. 

Plea  of  res  judicata  controlled  this  case :  69  Ga.  698. 

Policeman,  removal  of,  by  municipality  judicially,  by  regular  trial,  conclu- 
sive on  him :  69  Ga.  165,  166. 

Sheriff  cannot  plead  to  attachment  nisi  for  contempt  in  not  paying  money, 
same  grounds  as  pleaded  to  rule  to  pay  over  the  money,  made  absolute  at  pre- 
ceding term:  71  Ga.  861,  862. 

Supreme  Court,  question  not  made  in  case  where  first  before  Supreme 
Court,  not  res  judicata  on  second  writ  of  error:  70  Ga.  434.  Res  judicata 
holds  as  to  former  judgment  by  Supreme  Court  in  same  case:  71  Ga.  15,  17. 
Supreme  Court  will  not  readjudicate  questions  covered  by  former  bill  of 
exceptions:  77  Ga.  7. 

Trover,  where  plaintiff  in  trover  replevied  and  then  dismissed  action,  judg- 
ment entered  against  plaintiff  and  surety  had  no  element  of  res  judicata:  82 
Ga.  281.  See  77  Ga.  21.  Owner  of  horse  not  barred  here  in  trover  against 
purchaser  from  bailee,  by  judgment  in  similar  action  against  bailee :  91  Ga.  440. 

Void  judgment,  parties  not  estopped  by  judgment  void  for  want  of  juris- 
diction :  76  Ga.  769. 

When  invoked,  generally  judgment  must  be  entered  before  res  judicata  can 
be  invoked.     How  entering  judgment  waived  :  93  Ga.  278. 

§3742.  Judgment  conclusive  of  what.      A  judgment  of  a  court  of69Ga-674- 
competent  jurisdiction  is  conclusive  between  the  same  parties  and 
their  privies  as  to  all  matters  put  in  issue,  or  which  under  the  rules 
52 
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of  law  might  have  been  put  in  issue  in  the  cause  wherein  the  judg- 
ment was  rendered. 

See  notes  to  sections  5233  and  2348. 

Judgment  is  conclusive  as  to  matters  which,  by  exercise  of  proper  diligence, 
could  have  been  ascertained  and  pleaded  on  the  trial :  80  Ga.  11. 

Defendant  must  set  up  every  defense,  legal  or  equitable,  which  he  has  to 
the  action.     Judgment  concludes  him,  except  when  :  69  Ga.  754. 

Judgment  conclusive  between  parties,  as  to  all  matters  put  in  issue,  or 
which  might  have  been  put  in  issue  in  the  case  :  69  Ga.  671 ;  see  also  2  Ga.  329. 

There  must  be  not  only  identity  of  parties,  but  also  of  subject-matter:  69 
Ga.  692. 

Former  recovery  conclusive  as  to  facts  which  might  have  been  pleaded  in 
first  suit :  70  Ga.  475. 

Judgment  not  conclusive  as  to -questions  not  presented  before:  77  Ga.  234. 

Judgment  of  competent  court  binding  as  to  matter  adjudicated:  77  Ga.  289. 

Judgment  in  former  case  not  conclusive  unless  point  in  issue  in  latter  case 
necessarily  passed  upon  :  80  Ga.  479. 

Question  not  actually  litigated,  judgment  not  res  judicata,  as  to  property 
not  involved  in  first  trial,  though  might  have  been  :  84  Ga.  171. 

§5094.  §3743.   (2898.)  Parol  evidence  admissible .     Parol  evidence  is  admis- 

sible to  show  that  a  matter  apparently  covered  by  the  judgment 
was  really  not  passed  upon  by  the  court. 

Stated :  6  Ga.  495. 

^5o95350488'      §3744.  Effect  of  sustaining  demurrer.     If  upon  demurrer  the  court 
iHGa  502   ^as  decided  upon  the  merits  of  the  cause,  the  judgment  may  be 
pleaded  in  bar  of  another  suit  for  the  same  cause. 

See  catchword  "Demurrer"  under  section  3741. 
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§8996.  §3745.   (2899.)   Set-off.     Set-off  is  a  defense  which  goes  not  to  the 

justice  of  plaintiff's  demand,   but  sets  up  a  demand  against  the 
plaintiff  to  counterbalance  his  in  whole  or  in  part. 

Where  excess  of  usury  might  be  pleaded  as  a  set-off :  1  Ga.  241 ;  59/584.  Must 
be  of  a  demand  against  the  plaintiff,  and  not  arise  out  of  collateral  matters:  2 
Ga.  134.  Must  be  a  money  demand,  and  damages  for  breach  of  warranty 
could  not  be  set  off:  6  Ga.  509.  When  unliquidated  damages  may  be  set  off: 
55  Ga.  356.  Unliquidated  claims  or  demands  cannot  be  pleaded  as  a  set-off  gen- 
erally :  12  Ga.  78;  30/380;  59/610;  21/108.  When  too  late  to  object  to  set-off 
for  unliquidated  damages:  24  Ga.  341.  When  demand  barred  by  statute  of 
limitations  and  renewed  by  a  new  promise  cannot  be  set  off:  31  Ga.  26.  Notes 
properly  pleaded  as  set-off  and  should  have  been  allowed:  54  Ga.  593,  594. 

See  notes  to  section  5084. 

Plaintiff  not  entitled  to  notice  or  service  of  such  plea:  70  Ga.  646. 
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No  special  verdict  in  tort,  though  both  justification  and  set-off  pleaded:  83 
Ga.  234. 

§3746.   (2900.)    What  may  be  setoff.     Between  the  parties  them- $5084- 
selves  any  mutual  demands,  existing  at  the  time  of  the  commence- 
ment of  the  suit,  may  be  set  off. 

See  notes  to  section  5084. 

The  commencement  of  the  action  and  not  the  time  of  trial  is  the  period  at 
which  mutual  debts  are  to  be  set  off:  9  Ga.  595;  31/26;  48/14;  30/116-118. 
Note  given  for  balance  on  account,  the  account  cannot  be  set  off:  25  Ga.  714. 
An  account  set  off  against  separate  debt  of  another :  4  Ga.  198.     Section  cited  : 

57  Ga.  147;  55/80,81. 

Against  note  to  secure  account,  note  intended  as  protection  against  paying 
account  twice,  not  set  off,  so  as  to  hinder  collection  of  any  part  of  debt  really 
due:  78  Ga.  201. 

Money  procured  fraudulently  by  plaintiff  from  defendant,  set  off  against  suit 
for  money  loaned  :  65  Ga.  750. 

Where  acceptors  released,  but  pay  innocent  holder,  or  original  payee,  may 
set  off  against  another  acceptance  in  favor  of  said  payee :  69  Ga.  263. 

Damages  to  crop  by  hog,  not  set  off  against  action  for  trespass  on  hog,  where 
defendant  did  not  have  lawful  fence:  68  Ga.  288. 

Taxes  not  subject-matter  of  set-off:  70  Ga.  13. 

Two-thirds  only,  of  administrator's  joint  judgment  against  three  distributees, 
set  off  in  action  on  his  bond  by  two  of  them,  unless  shown  that  nothing  due 
third  from  estate  :  88  Ga.  664. 

Claim  not  connected  with  rent  or  premises,  not  set  off  against  distress 
warrant :  84  Ga.  52. 

Item  of  indebtedness  disconnected  with  rent  contract,  not  pleaded  as  set-off 
against  distress  warrant:  86  Ga.  725. 

Rule  as  to  setting  off  damages,  etc.,  where  landlord  and  tenant  have  each 
violated  stipulations  of  rent  contract :  91  Ga.  531 ;  see  also  86  Ga.  725. 

Repairs  made  by  tenant  to  sidewalk  held  here  not  proper  set-off  to  distress 
warrant  for  rent :  93  Ga.  248. 

Deposits  in  State  bank  may  be  set  off  against  notes  of  depositors  in  hands 
of  its  receiver :  94  Ga.  95. 

Against  damages  to  adjacent  lots  from  construction  of  railroad,  enhancement 
in  value  may  be  set  Off :  94  Ga.  555. 

§3747.  (2901.)  Mutual  debts.  Set-off  must  be  between  the  same  #1944, 89%. 
parties  and  in  their  own  right.  If  originally  otherwise,  but  at  the 
commencement  of  suit  equitably  within  this  rule,  they  may  be  set 
off.  Thus,  a  claim  against  a  partnership  may  be  set  off  against  a 
surviving  partner  in  a  suit  brought  in  his  own  right;  and  a  debt  due 
to  principal  may  be  set  off  in  a  suit  against  principal  and  surety. 

In  suit  against  principal  and  surety,  open  account  may  be  set  off  by  the 
former  against  the  plaintiff:  4  Ga:  198.  Not  damages  for  breach  of  warranty  : 
6  Ga.  509.  An  individual  debt  due  by  one  partner  cannot  be  set  off  against 
a  claim  due  the  firm :  28  Ga.  219  ;  46/528,  529 ;  36/508 ;  33/243  ;  55/428  ;  45/144. 
Where  note  bought  up  by  employer  after  hiring,  no  defense  to  laborer's  lien  :  57 
Ga.  265.     Where  could  be  no  set-off  of  debts  not  in  same  right  and  not  mutual : 

58  Ga.  500.     Payment  by  one  person  of  another's  debts  without  his  knowledge 
or  consent,  not  set  off  against  such  person's  due-bill :  61  Ga.  265. 
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See  general  note  hereafter,  and  notes  to  sections  5084-and  4944. 

Wife  suing  for  her  money  received  by  defendant  in  payment  of  husband's 
debt,  and  seeking  to  subject  land  in  which  money  invested,  that  husband 
holds  bond  for  titles  to  the  land  and  wife  subsisted  on  rents  and  profits,  set  off 
in  equity  :  70  Ga.  179. 

Equitable  set-off  may  be  set  up  in  law  court.  Debt  of  deceased  husband 
may  be  equitably  set  off  against  claim  of  wife  who  took  all  the  estate  de  son 
tort,  and  is  insolvent :  71  Ga.  784. 

Claim  of  one  member  of  a  firm  not  set  off  against  suit  by  another  partner 
against  the  firm  :  71  Ga.  682. 

§$5374,5086.  §3748.  (2902.)  Set-off  of  judgments.  Judgments  in  the  same  court 
may  be  set  off  against  each  other  on  motion,  the  balance  on  the 
larger  being  collectible  under  execution.  The  rights  of  an  assignee 
shall  not  be  interfered  with,  if  bona  fide  and  for  value. 

Where  all  the  parties  to  the  different  records  are  not  the  same:  2  Ga.  155. 
The  judgment  and  not  the  execution  subject  of  set-off:  9  Ga.  133.  Adequate 
remedy  at  law  without  equity  interfering :  9  Ga.  82.  Judgment  for  costs :  37 
Ga.  604.  One  judgment  against  another  on  motion,  when  set-off  equitable: 
36  Ga.  402.  But  defendant  must  have  had  a  legal  title  to  the  judgment  when 
the  action  was  commenced :  31  Ga.  26.  When  dormant  judgment  not  set  off 
on  motion  against  one  not  so  dormant :  40  Ga.  45.  But  see  resort  to  equity 
where  judgment  dormant:  42  Ga.  161.  Resort  to  equity  by  defendant  where 
plaintiff  in  fi.  fa.  has  taken  a  homestead:  41  Ga.  260.  Where  legatee  or  pur- 
chaser of  distributive  share  may  in  equity  set  it  off  against  a  judgment  in  favor 
of  executor  of  the  estate :  49  Ga.  245,  254.  Note  or  account  not  pleaded  as  set- 
off to  judgment  so  as  to  arrest  execution :  57  Ga.  166. 

See  notes  to  section  5086. 

Fi.fas.  set  off  in  equity  where  plaintiff  insolvent:  67  Ga.  356. 

Does  not  matter  that  one  founded  on  action  ex  delicto  and  other  on  action 
ex  contractu,  and  one  junior  to  other.  Nor  that  attorney  may  lose  power  of 
enforcing  lien  :  68  Ga.  406. 

Judgment  against  one  individually  not  set  off  against  judgment  in  his  favor 
as  head  of  family  under  homestead,  though  individual  judgment  for  debt  in 
nature  of  purchase-money  of  homestead :  80  Ga.  218. 

$39%.  §3749.   (2903.)   Set-off  against  usee.     If  the  plaintiff  sues  for  the 

benefit  of  another  person,  a  set-off  against  the  beneficiary  shall  be 
allowed. 

Where  not  set  off  a  claim  after  suit  bought  up  by  defendant,  against  one 
suing  for  the  use  of  another :  48  Ga.  14. 

Amendment  adding  name  of  usee  disallowed  if  defendant  would  be  deprived 
of  set-off  by  such  amendment :  35  Ga.  267. 

$$3695,3996.  §3750.  (2904.)  Set-off  against  negotiable  note.  When  a  negotiable 
paper  is  sued  by  a  holder  or  indorsee,  received  under  dishonor,  no 
set-off  is  allowed  against  the  original  payee,  except  such  as  is  in 
some  way  connected  with  the  debt  sued  on,  or  the  transaction  out 
of  which  it  sprung. 

Stated:  2  Ga.  134.  Excess  of  usury  over  principal  and  legal  interest  paid 
pleaded  as  set-off  on  note  sued  :  1  Ga.  241 ;  10/389.  Presumed  that  defendant 
bona,  fide  holder  of  negotiable  note  pleaded  as  set-off :  23  Ga.  438.  When  a  set-off 
against  payee  inadmissible  against  a  defense  to  a  negotiable  note  transferred 
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as  collateral  after  maturity :  30  Ga.  153.  Presumption  as  to  negotiable  note 
pleaded  as  set-off :  30  Ga.  116.  No  defense  that  fraudulent  representations  were 
made  of  a  matter  disconnected  with  the  note :  55  Ga.  356.  Section  cited  and 
construed:  64  Ga.  67. 

Bona  fide  transferee  protected  against  set-off :  44  Ga.  139. 

Non-negotiable  note,  subject  to  equities  between  parties,  in  hands  of  bona 
fide  purchaser:  65  Ga.  751. 

§3751..  (2905.)  Against  testator  or  intestate.     A  debt  of  a  testator  $5085- 
or  intestate  is  not  a  proper  set-off  against  a  debt  contracted  with  the 
representative  of  the  estate.     But  it  is  otherwise  if  both  were  con- 
tracted during  the  lifetime  of  the  decedent. 

Debt  accruing  to  testator  in  his  lifetime  not  set-off  to  debt  accruing  to  rep- 
resentative after  death  of  testator:  1  Ga.  511.  But  allowed  defendant  where 
suit  brought  by  testator's  representative :  5  Ga.  357.  Set-off  of  share  in  estate : 
13  Ga.  140,  146  ;  36/666  ;  20/96 ;  46/258,  260. 

§3752.  Set-off  by  legatee.      A  legatee  or  owner   of   a  distributive  ^  Ga.  254. 
share  in  an  estate  may  in  equity  set  off  the  same  against  a  judg- 
ment against  the  legatee  or  owner,  unless  special  reason  exists  re- 
quiring the  collection  of  the  judgment. 

When  a  legacy  may  be  set  off  against  suit  by  executor :  55  Ga.  73. 

§3753.   (2906.)   Set-off  of  improvements.     Against  a  claim  for  mesne  <$5087, 4997. 
profits,  the  value  of  improvements  made  by  one  bona  fide  in  posses-     rfj~  ^7 
sion  under  a  claim  of  right,  is  a  proper  subject-matter  of  set-off. 

See  notes  to  sections  in  margin. 

Improvements  as  set-off:  9  Ga.  440;  5/288;  20/523.  Tenant  in  ejectment 
suit  should  be  allowed  increased  value  from  improvements  as  set-off  to  mesne 
profits :  39  Ga.  328.  Defendant  in  ejectment  setting  off  improvements :  47  Ga. 
540,  546 ;  57/541,  558.  Section  referred  to  and  construed :  51  Ga.  88.  Referred 
to  in  connection  with  tenants  in  common :  55  Ga.  520.  Equity  refusing  to 
younger  grantee  improvements:  57  Ga.  267-269.  As  to  the  rule  of  adjustment 
of  improvements  diminishing  claim  for  mesne  profits  in  ejectment:  59  Ga.  55, 
59.  Jury  may  decline  to  reduce  mesne  profits  by  improvements  not  lasting :  60 
Ga.  466. 

See  general  note  hereafter. 

Trespasser  not  set  off  value  of  fences  raised  as  obstruction  to  plaintiff :  67 
Ga.  578. 

Distinction  between  setting  off  improvements  against  mesne  profits  in  favor 
of  bona  fide  claimant  and  trespasser.  As  to  who  bona  fide  claimants  and  who 
trespasser.  Improvements  by  life-tenant  no  charge  on  property  in  remainder- 
men's hands  ;  by  tenant  by  sufferance,  set-off  against  rent ;  by  adverse  claim- 
ant, full  value  allowed :  69  Ga.  805. 

Remainder-men  not  required  to  pay  for  permanent  improvements  made  by 
purchaser  of  life-estate,  though  believed  he  purchased  fee:  86  Ga.  181. 

No  set-off  except  when  improvements  have  enhanced  rent  value  of  land: 
67  Ga.  578. 

Defendant  cannot  be  made  to  pay  enhanced  rent  by  reason  of  his  own  im- 
provements :  69  Ga.  805. 

Value  of  clearing  land  by  defendant  cannot  be  set  off  against  mesne  profits, 
when :  70  Ga.  343. 
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Mesne  profits  abandoned,  plea  of  set-off  of  improvements  and  taxes  properly 
rejected.  Improvements  pleaded  as  set-off,  should  state  their  character,  as  to 
permanent  benefit  to  land,  etc.  Taxes  pleaded  as  set-off,  general  allegation 
insufficient:  71  Ga.  810. 

Improvements  can  be  set  off  only  against  mesne  profits  where  property 
bought  with  knowledge  of  plaintiff's  title :  76  Ga.  706. 

Not  set-off  by  innocent  purchaser  here,  except  as  against  mesne  profits:  75 
Ga.  556. 

Non-resident  plaintiff's  failure  to  object  to  improvements  not  increase  his 
liability  therefor :  90  Ga.  220. 

Defendant  in  ejectment  may  claim  compensation  for  improvements  by 
predecessor  in  title,  under  whom  he  holds  by  warranty-deed :  69  Ga.  805. 

Plea  not  alleging  that  defendant's  grantor  was  in  possession,  or  had  any 
color  of  title,  properly  stricken  :  94  Ga.  330. 

$$4970,5044,  §3754.  (2907.)  Effect  of  dismissal  after  set-off  filed.  After  a  plea 
of  set-off  is  filed,  the  plaintiff  may  not  dismiss  his  action  so  as  to 
interfere  with  said  plea,  unless  by  leave  of  the  court  on  sufficient 
cause  shown,  and  on  terms  prescribed  by  the  court. 

Stated :  37  Ga.  365.  Dismissal  of  action  by  plaintiff  on  appeal,  defendant 
having  recovered  a  balance  over  by  set-off :  8  Ga.  184.  Section  referred  to  and 
construed :  45  Ga.  510 ;  54/122 ;  60/363. 

Plaintiff  cannot  dismiss  and  defeat  plea  of  set-off;  nor  defeat  set-off  by 
failing  to  prove  his  claim :  68  Ga.  75. 

Court  should  not  dismiss  or  continue  case  where  plaintiff  fails  to  appear: 
70  Ga,  646. 

Judgment  on  set-off  against  resident  of  another  county,  valid  :  70  Ga.  646. 

§3755.  (2908.)  Debts  not  due  may  be  set  off,  when.  If  a  plaintiff 
resides  without  this  State,  or  is  insolvent,  the  defendants  may  set 
off  against  him  a  debt  not  due,  under  such  equitable  terms  as  may 
be  prescribed  by  the  court. 

Liability  of  attorney  of  non-resident  plaintiff  for  costs,  defendant's  set-off 
being  sustained  :  15  Ga.  402. 

§3756.  (2909.)  Recoupment.  Recoupment  is  a  right  of  the  de- 
fendant to  have  a  deduction  from  the  amount  of  the  plaintiff's  dam- 
ages, for  the  reason  that  the  plaintiff  has  not  complied  with  the 
cross-obligations  or  independent  covenants  arising  under  the  same 
contract. 

The  doctrine  of  recoupment  applicable  by  plea,  and  may  prove  that  plaintiff 
has  damnified  defendant  more  than  plaintiff's  claim  :  30  Ga.  333.  Recoupment 
for  breach  of  one  part  of  the  contract :  30  Ga.  413.  Doctrine  of,  discussed  as 
an  improvement  on  that  of  failure  of  consideration :  30  Ga.  482 ;  39/376,  380. 
Allowed  for  failure  to  consummate  a  contract :  30  Ga.  875.  Where  the  doc- 
trine of  recoupment  did  not  apply  in  defending  against  a  note,  by  damage 
from  a  partnership  transaction:  38  Ga.  577.  Where  remedy  by  recoupment 
would  be  adequate  and  equity  had  no  jurisdiction:  44  Ga.  166.  A  good  plea 
of  recoupment  that  was  not  demurrable:  45  Ga.  474.  Tenant  could  recoup 
damages  to  his  goods  against  landlord's  distress  warrant :  48  Ga.  172.  Must 
be  for  failure  to  comply  with  cross-obligations  under  the  contract:  54  Ga.  104. 
What  the  plea  of  recoupment  should  allege  :  63  Ga.  72,  76;  54/104;  55/78. 
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See  general  note  hereafter. 

Debtor  cannot  recoup  damages  for  depreciation  in  bank-stock  left  as  collat- 
eral and  not  sold  at  maturity  of  debt:  65  Ga.  305. 

Where  landlord  covenants  to  repair  and  fails  to  do  so,  tenant  may  recoup 
against  rent :  68  Ga.  40. 

Rule  as  to  setting  off  damages,  etc.,  where  landlord  and  tenant  have  each 
violated  stipulations  of  rent  contract :  91  Ga.  531 ;  see  also  86  Ga.  725. 

Damages  for  breach  of  covenant  to  repair,  recouped  against  suit  for  rent: 
75  Ga.  582. 

Recoupment  of  damages  for  breach  of  rent  contract,  set  up  against  distress 
warrant,  though  not  set  out  in  counter-affidavit:  86  Ga.  725. 

Plea  of  recoupment,  in  action  of  tort,  need  not  be  sworn  to:  86  Ga.  574. 

Note  for  engine  and  another  for  sawmill  was  one  contract,  and  under  breach 
of  warranty  as  to  either,  damages  and  necessary  expenses  could  be  recouped : 
83  Ga.  212;  citing  55  Ga.  75. 

Against  suit  for  purchase-money  of  land,  defendant  may  recoup  value  of 
timber  taken  therefrom  by  plaintiff  after  sale :  94  Ga.  171. 

No  longer  any  practical  difference  between  set-off  and  recoupment:  90 
Ga.  416. 

Defendant's  plea  of  breach  of  contract  to  make  additional  loan  indicated 
material  for  recoupment,  yet  was  too  vague  to  withstand  even  general  de- 
murrer :  94  Ga.  562. 

§3757.  (2910.)  Differs  from,  set-off.  It  differs  from  a  set-off  in 
this:  The  former  is  confined  to  the  contract  on  which  plaintiff  sues, 
while  the  latter  includes  all  mutual  debts  and  liabilities. 

Distinction  between  the  defenses  of  set-off  and  recoupment:  30  Ga.  333. 
Where  neither  set-off  nor  recoupment  was  allowable :  38  Ga.  580.  Where  the 
damage  sought  to  be  recouped  did  not  arise  out  of  the  contract  of  rent :  61  Ga. 
14,  15. 

Claim  arising  out  of  distinct  transaction  not  recouped  against  suit  on  note : 
65  Ga.  750. 

No  longer  any  practical  difference  between  set-off  and  recoupment:  90 
Ga.  416. 

§3758.  (2911.)  For  what  it  lies.  Recoupment  lies  for  overpay- 
ments by  defendant,  or  payments  by  fraud,  accident  or  mistake. 

Recoupment  for  overpayment  allowed,  when :  74  Ga.  797. 

§3759.  (2912.)  Where  it  lies.  Recoupment  may  be  pleaded  in  all  ApCtf47878"9, 
actions  ex  contractu,  where  from  any  reason  the  plaintiff  under  554944, 3747. 
the  same  contract  is  in  good  conscience  liable  to  defendant.  And 
in  all  cases  where,  under  the  laws  of  this  State,  recoupment  may 
be  pleaded,  if  the  damages  of  the  defendant  shall  exceed,  in 
amount,  those  of  the  plaintiff,  the  defendant  shall  in  such  cases 
recover  of  the  plaintiff  the  amount  of  such  excess. 

Stated :  36  Ga.  454 ;  30/482 ;  38/580,  581 ;  48/173.  Section  referred  to  and 
construed:  55  Ga.  78.  Substantially  a  good  plea  of  recoupment:  55  Ga.  55. 
To  suit  on  a  contract,  defense  by  a  recoupment  of  damages  for  failure  by 
plaintiff  to  comply  with  his  obligations  thereunder:  56  Ga.  531. 

Principle  stated  :  75  Ga.  672. 

No  recoupment  allowed  without  appropriate  pleadings :  67  Ga.  518. 


8759  EIGHTH  TITLE.— CHAPTER  7,  ARTICLE  7.  824 

Of  set-off  and  recoupment. 

Bank  refusing,  after  notice,  to  sell  stock  held  as  collateral,  plea  of  recoup- 
ment against  note,  with  allegations  here,  good:  68  Ga.  637. 

Sale  of  collaterals  not  in  accordance  with  contract  and  purchased  by  pawnee, 
a  conversion;  in  suit  on  debt  secured,  value  of  collaterals  recouped:  95  Ga. 
731, 732. 

Defendant  may  recoup,  against  purchase  price,  expenses  incurred  in  at- 
tempting to  render  article  capable  of  doing  work  intended  :  85  Ga.  678. 

General  Note. — Account,  set-off  of,  due  by  bank  to  depositor,  against  a  note 
due  to  bank  by  him  and  sued  by  bank's  assignee:  11  Ga.  434.  Note  given  for 
balance  of,  the  account  cannot  be  pleaded  as  set-off:  25  Ga.  714. 

Connected,  must  grow  out  of  dealings  between  the  parties :  12  Ga.  77 ;  36/454. 

Cross-demand,  mere  existence  of,  will  not  justify  equitable  set-off :  7  Ga.  396. 

Contract,  recoupment  of  damages  against  an  action  on :  56  Ga.  531 ;  51/299. 

Damages,  too  late  after  trial  and  verdict  on  plea,  that  no  set-off  in  suit  for 
unliquidated  :  24  Ga.  341. 

Defendants,  debt  due  by  plaintiff  to  one  of  several,  when  it  may  be  pleaded 
as  set-off :  45  Ga.  145. 

Distress,  set-off  not  allowed  against,  for  rent :  23  Ga.  43. 

Debt  separate,  cannot  set  off,  against  a  joint  demand :  46  Ga.  546 ;  55/427, 
356;  33/243. 

Evidence,  same,  to  prove  set-off  as  if  the  claim  was  sued  on:  46  Ga.  319; 
64/630. 

Equitable  set-off,  equity  follows  the  law  as  to :  12  Ga.  77  ;  41/262 ;  56/224 ; 
36/666;  19/22. 

Fees,  when  attorney  could  set  off,  as  against  a  claim  by  the  State :  18  Ga. 
658.  ■ 

Improvements,  when  cannot  be  set  off  by  one  entering  under  agreement  for 
purchase:  14  Ga.  131. 

Liquidated,  should  be  of  liquidated  nature  to  be  subject  of  set-off:  6  Ga. 
509;  21/108. 

Legacy,  when  set-off  against  suit  by  executor:  55  Ga.  73. 

Money,  where  the  jury  could  not  apply,  unless  plea  of  set-off  filed:  45 
Ga.  164. 

Plea  of  set-off  is  a  plea  in  bar  and  not  allowed  at  common  law,  but  doctrine 
of,  borrowed  from  the  civil  law:  9  Ga.  594.  By  whom  made,  and  should  be 
confined  to  original  demand  and  be  mutual:  64  Ga.  631.  One  that  was  good, 
of  set-off  or  failure  of  consideration :  31  Ga.  162. 

Physicians,  bill  of,  could  not  be  set-off  against  claim  that  was  due  for  hire : 
20  Ga.  87. 

Pleading  set-off  a  second  time :  21  Ga.  289. 

Purchase-money,  to  suit  for,  of  mules,  could  not  recoup  damages  because 
plaintiff  caused  one  mule  sold  under  void  attachment :  65  Ga.  79.  Recoupment 
of  damages  against  action  for :  44  Ga.  240. 

Tenant,  where  may  make  repairs  and  set  off  them  against  rent  due  land- 
lord :  48  Ga.  172,  495  ;  38/542. 

Tort  set-off  against  tort:  55  Ga.  356.  In  equity,  when  set-off  against  con- 
tract :  63  Ga.  682,  683. 

War,  losses  by,  not  connecting  plaintiff  therewith,  not  subject  to  set-off: 
•     43  Ga.  459. 
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ARTICLE  8. 

OF    LIMITATION    OF    ACTIONS    ON    CONTRACTS. 


SECTION  1. 

PERIODS    OF    LIMITATION. 

§3760.   (2913.)    On  foreign  judgment.     All   suits   upon   judgments  Acti805, 
obtained  out  of  this  State  shall  be  brought  within  five  years  after  Acts  1855-6, 
such  judgment  is  obtained. 

On  the  Act  of  1805 :  5  Ga.  34.  Should  be  no  forced  construction  of,  and 
defendant  out  of  the  State  not  within  the  exceptions  of :  15  Ga.  1.  Five  years 
from  the  revival  of  judgment:  32  Ga.  534.  Where  plea  of  statute  of  limitations 
was  sustained  as  to  a  judgment  in  Tennessee,  in  favor  of  the  State:  36  Ga.  388. 

§3761.   (2914.)  Dormancy   of  judgments.     No   judgment   shall   be  $g78> 4861- 
"enforced  after  seven  years  from  its  rendition,  when  no  execution  Acts  1884-5, 
has  been  issued  upon  it  and  the  same  placed  upon  the  execution  ^'v8.23^ 
docket,  or  when  execution  has  been  issued  and  seven  years  have  ex- 
pired from  the  time  of  the  record,  upon  the  execution  docket  of  the 
court  from  which  the  same  issued,  of  the  last  entry  upon  the  execu- 
tion made  by  an  officer  authorized  to  execute  and  return  the  same. 
Such  judgments  may  be  revived  by  scire  facias,  or  be  sued  on  within 
three  years  from  the  time  they  became  dormant. 

Not  barred  when  claiming  money  in  court,  statute  will  not  subsequently 
attach:  3Ga.  274.  Return  must  be  made  on  execution  every  seven  years  by 
proper  officer  in  any  county,  to  prevent  dormancy  :  7  Ga.  187  ;  2/252.  Equity 
decrees  are  included :  8  Ga.  32.  Dormant  judgment  as  proof  of  devastavit:  8 
Ga.  351.  Not  such  an  entry  by  sheriff  as  prevented  bar  of  the  statute:  9  Ga. 
400.  Such  an  entry  as  did  stop  bar  of  the  statute :  10  Ga.  184.  Pendency 
of  litigation  between  plaintiff  and  one  of  the  defendants  will  not  prevent  bar  of 
the  statute:  13  Ga.  269;  56/176.  Entries  by  sheriff  on  execution  at  intervals 
of  less  than  seven  years :  17  Ga.  187.  It  applies  to  judgments  due  the  Central 
Bank :  17  Ga.  193.  Act  of  1823  did  not  apply  to  judgments  prior  to  December 
14, 1822:  24  Ga.  434 ;  19/279.  A  judgment  not  void  under  the  Act  of  1823:  19 
Ga.  517;  25/274.  A  judgment  is  presumed  to  be  paid  after  twenty  years,  pre- 
vious to  1822:  10  Ga.  178;  47/540.  But  not  frOm  mere  lapse  of  time:  54  Ga. 
337.  When  a  dormant  judgment  should  not  be  paid  by  the  representative  of  an 
estate:  21  Ga.  507.  A  decree  for  the  performance  of  a  duty  not  embraced  un- 
der the  dormant  Acts  of  1822  and  1823:  33  Ga.  148.  Dormant  judgment  Act 
not  a  statute  of  limitations  and  not  suspended  by  Act  of  November  30,  1860. 
and  subsequent  acts :  39  Ga.  405.  But  see  49  Ga.  51 ;  50/163 ;  55/274.  Acts 
limiting  when  judgments  may  be  revived,  suspended  by  acts  suspending  statute 
of  limitations:  39  Ga.  386.  Entry  by  proper  officer  within  seven  years  from 
date  of  the  execution,  prevents  dormancy :  41  Ga.  133.  Amotion  and  order  to 
proceed  :  56  Ga.  537.  Receipt  by  sheriff  for  costs  on  fi.  fa.  preventing  dor- 
mancy :  42  Ga.  269,  212.    Also  entry  of  nulla  bona  and  a  levy  by  sheriff :  63  Ga. 


3761  EIGHTH  TITLE.— CHAP.  7,  ART.  8,  SEC.  1.  826 

Of  limitation  of  actions  on  contracts;  periods  of  limitation. 

417.  A  written  receipt  oifi.fa.  by  sheriff  entered  on  back  of  fi.  fa.,  sufficient  to 
prevent  dormancy:  49  Ga.  576.  Superior  court  revived  dormant  judgments 
of  the  old  inferior  court:  52  Ga.  347.  Judgment  on  first  of  April,  1861, 
but  execution  not  issuing  until  January  4,  1869,  it  is  dormant:  58  Ga.  278; 
47/362.  Limitation  Act  of  1869  not  affecting  judgment  not  dormant  at  date 
of  its  passage:  58  Ga.  147;  53/42.  Entry  on  established  copy  of  execution  by 
sheriff,  preventing  its  dormancy:  53  Ga.  31.  Section  cited  and  construed:  63 
Ga.  422  ;  62/727.  Agreement  on  fi.  fa.,  if  certain  payments  made,  it  to  be  satis- 
fied, preventing  dormancy:  58  Ga.  119.  When  by  city  marshal  on  tax  fi.  fa. 
will  not  prevent  its  dormancy:  62  Ga.  176.  "No  property  pointed  out  on 
which  to  levy  this  fi.  fa.,"  sufficient  entry  by  sheriff  to  prevent  its  dormancy  : 
61  Ga.  362. 

Not  necessary  that  judgment  of  revival  should  be  rendered  within  three 
years.  Bankruptcy  proper  defense  to  scire  facias  to  revive,  and,  if  not  set  up, 
concluded  by  judgment:  66  Ga.  78. 

Not  applicable  to  judgments  on  foreclosure  of  mortgage  :  7  Ga.  495  ;  40/412  ; 
68/83. 

Dormant  judgment  not  absolutely  barred  is  an  evidence  of  debt :  68  Ga.  598. 

Judgment  on  which  no  fi.  fa.  issued  for  seven  years,  dormant:  68  Ga.  598. 

Illegality  lies  to  execution  on  which  no  entry  was  made  for  seven  years : 
71  Ga.  293. 

Lapse  of  one  year  from  time  of  levy  before  seizure,  etc.,  no  ground  of  ille- 
gality :  77  Ga.  528. 

Execution  levied  against  surety,  illegality  filed  by  him,  judgment  not  be- 
come dormant  as  to  principal,  though  not  party  to  litigation :  84  Ga.  731. 

Judgment  taken  de  bonis  propriis  instead  of  de  bonis  testatoris,  kept  statute 
from  running,  and  was  finally  amended  properly :  79  Ga.  747. 

Dormant  judgment  acts  are  not  merely  statutes  of  limitation,  but  for  pro- 
tection of  vigilant  and  bona  fide  creditors  against  fraud :  78  Ga.  37. 

Return  of  nulla  bona  cannot  be  made  after  judgment  dormant :  68  Ga.  598. 

Entry  made  after  execution  dormant,  open  to  question  by  parol :  81  Ga.  162 ; 
citing  24  Ga.  445.  Collusive  antedating  of  entry  on  dormant  execution,  "not 
only  void  but  villainous"  :  81  Ga.  162. 

Where  fi.  fa.  issued  on  judgment  was  lost  and  alias  fi.  fa.  issued  over  seven 
years  later,  judgment  was  dormant:  76  Ga.  293. 

Running  of  statute  of  limitations  not  arrested  by  defendant  homesteading: 
81  Ga.  699 ;  distinguishing  80  Ga.  330. 

Directory  decree  in  equity,  not  within  dormant  judgment  Act ;  sale  decreed 
as  to  land,  prevented  by  homestead,  made  eleven  years  later,  at  termination 
of  homestead  :  74  Ga.  38. 

Section  has  always  received  equitable  construction.  Any  public  act  of  plain- 
tiff negativing  dormancy,  sufficient.  Justice  of  peace  is  "collecting  officer"  ; 
his  receipts  for  costs  on  fi.  fa,  prevents  dormancy  :  81  Ga.  19. 

Not  dormant  if,  within  period  of  limitation,  plaintiff  ruled  sheriff  to  compel 
collection,  etc. :  69  Ga.  338. 

Any  bona  fide  action  of  plaintiff  which  shows  intention  to  keep  judgment 
alive  prevents  dormancy.  Question  is  not  truth  of,  but  fact  of,  return.  Levy 
on  land,  without  entry  of  "no  personalty,"  good.  Officer  of  district  other  than 
that  of  defendant's  residence  is  "officer  authorized  to  execute,  etc.":  82 
Ga.  431. 

Where  entries  were  made  on  fi.  fa.  within  seven  years,  but  it  was  quashed 
in  claim  case  for  variance  from  judgment,  whereupon  alias  fi.  fa.  issued  with 
all  entries  transferred,  it  was  error  to  hold  judgment  dormant :  79  Ga.  519. 

Prosecuting  claim  case  prevented  dormancy  :  83  Ga.  715. 


827  EIGHTH  TITLE.— CHAP.  7,  ART.  8,  SEC.  1.      §§8762-3764 

Of  limitation  of  actions  on  contracts;  periods  of  limitation. 

•  Issue  of  execution  and  entries  here  sufficient  to  prevent  dormancy  :  77  Ga. 
424. 

Statute  does  not  run  against  creditors  hindered  from  proceeding  by  law 
itself:  80  Ga.  330. 

Entry  of  nulla  bona  by  sheriff  within  seven  years  prevents  bar,  though  entry 
false  :  80  Ga.  419. 

Seven  years  should  not  elapse  between  entries :  89  Ga.  10. 

No  official  entry  on  execution  for  more  than  seven  years,  same  dormant 
although  clerk  had  entered  on  execution  docket  that  fi.  fa.  delivered  to  sher- 
iff: 91  Ga.  123. 

Entry  by  constable  of  another  district,  good  :  88  Ga.  177 ;  even  though  exe- 
cution not  directed  to  all  the  constables  of  the  county :  87  Ga.  130. 

Since  officer  must  be  "authorized,"  entry  by  constable  of  county  other  than 
that  in  which  writ  issued,  made  before  execution  was  properly  backed,  not  pre- 
vent dormancy :  94  Ga.  670. 

Eeceipt  for  costs  on  execution  by  one  as  "former  sheriff,"  not  sufficient  to 
prevent  dormancy,  although  made  in  presence  of  plaintiff  and  defendant:  91 
Ga.  148. 

Limitation  does  not  apply  to  judgments  obtained  before  passage  of  act:  77 
Ga.  353. 

Entry  on  execution  marked  "December  22d,  '88,"  means  date  of  entry  was 
December  22d,  1888:  92  Ga.  780. 

83762.  Record  when  no  execution  docket.     If  execution  issues  from  a $2779. 

°  .  Acts  1884-5, 

court  having  no  execution  docket,  said  record  shall  be  made  upon  p-  95. 
the  execution  docket  of  the  superior  court  of  the  county  where  the 
defendant  resides. 

§3763.  Date  of  record.  The  clerk,  or  the  proper  officer  making 
said  record,  shall  date  such  record  when  the  same  is  made. 

§3764.   (2914a.)    Motions  to  set  aside  judgments  and  decrees,  made  Actsi876, 
when.     All  proceedings  of  every  kind  in  any  court  of  this  State,  to  §$3283, 5363. 
set  aside  judgments  or  decrees  of  the  courts,  must  be  made  within 
three  years  from  the  rendering  of  said  judgments  or  decrees. 

Stated  and  applied  :  68  Ga.  85 ;  see  also  64  Ga.  497. 

Motion  to  set  aside  judgment  delayed  for  six  years,  equity  will  not  inter- 
fere :  76  Ga.  734. 

To  set  aside,  after  more  than  three  years,  decree  on  which  appears  acknowl- 
edgment of  service,  impeachment  of  acknowledgment  must  be  clear :  94  Ga.  50. 

Motion  to  vacate  erroneous  judgment  must  be  made  in  three  years:  77  Ga. 
484. 

Denial  of  consent  to  consent  decree  not  set  up  collaterally,  nor  after  expira- 
tion of  three  years :  79  Ga.  649. 

Motion  to  set  aside  decree  which  recited  that  defendant  consented  thereto, 
barred  after  three  years :  94  Ga.  50. 

Motion  to  set  aside  probate  of  will  in  solemn  form,  by  one  who  was  made 
party  to  probate  proceeding,  too  late  after  three  years  from  date  of  order  ad- 
mitting to  probate  :  74  Ga.  179. 

Foreclosure  proceedings  showing  that  wife's  mortgage  was  made  to  pay  hus- 
band's debt  out  of  her  property,  judgment  may  be  set  aside  within  three  years : 
74  Ga.  382. 

Claimant  may  move  to  dismiss  levy  for  invalidity  of  judgment,  although  too 
late  for  defendant  to  have  judgment  set  aside :  75  Ga.  602,  605. 


§§3765,  3766     EIGHTH  TITLE.— CHAP.  7,  ART.  8,  SEC.  1.  S2& 

Of  limitation  of  actions  on  contracts;  periods  of  limitation, 


ACobb!6566.      §3765.    (2915.)    On  specialties.     Actions  upon  bonds  or  other  in- 

"p0^855"6'  struments  under  seal  shall  be   brought  within  twenty  years  after 

$42(7)4.' 3682'  ^e  r^§n^  °f  action  accrues,  but  no  instrument  shall  be  considered 

under  seal  unless  so  recited  in  the  body  of  the  instrument. 

Bill  for  recovery  of  damages  on  breach  of  bond  for  title :  8  Ga.  106.  Action 
by  cestui  que  trust  to  enforce  trust  deed :  9  Ga.  328.  Suit  of  ward  on  guardian's 
bond  :  10  Ga.  65,  66.  Mortgagor's  right  to  redeem :  10  Ga.  297.  Indorsement 
of  a  sealed  instrument  is  a  contract  under  seal :  29  Ga.  700.  Parol  trust  no 
greater  rights  than  mortgagor  or  mortgagee  under  Act  of  March  16th,  1869: 
49  Ga.  336,  340.  Action  on  a  covenant  of  warranty  in  a  deed,  bai'red  by  Act  of 
March  16th,  1869:  53  Ga.  76.  A  mortgage  debt  barred  by  the  limitation  Act 
of  1869:  54  Ga.  591.  Notes  prior  to  June  1st,  1865,  renewed  by  others  dated 
and  due  in  1867,  not  affected  by  limitation  Act  of  1869:  57  Ga.  531;  49/424. 
Note  under  seal:  58  Ga.  236. 

Printed  "L.  S."  after  signature,  good  seal :  81  Ga.  453.    And  see  82  Ga.  883. 

Mere  addition  of  seal  after  signature  not  sufficient  to  render  note  sealed : 
68  Ga.  828.- 

Seal  affixed,  but  not  recited,  ineffectual  to  prolong  period  of  limitation:  71 
Ga.  92. 

Seal  or  scroll  must  be  attached  after  signature,  and  there  must  be  recital 
in  body  of  instrument  that  it  is  under  seal :  69  Ga.  762. 

Recital  "witness  our  hand  and  seal,"  without  more,  does  not  make  a  sealed 
instrument :  72  Ga.  898. 

Note,  bearing  words  "signed  and  sealed,"  sealed  instrument  here :  77  Ga.  98. 

The  limitation  of  an  action  on  written  guarantee  to  pay  debt  of  another, 
without  seal,  is  six  years ;  if  under  seal,  twenty  years :  85  Ga.  546. 

If  suit  begun  within  twenty  years  of  maturity  of  mortgage,  bar  not  attach, 
although  more  than  twenty  years  before  fi.  fa.  issues:  68  Ga.  83. 

Where  simple  note  is  secure  by  mortgage  under  seal  covenanting  for  attor- 
ney's fees  for  collecting  note,  founding  action  on  both  will  not  help  the  note 
if  barred  :  87  Ga.  414 ;  see  also  8  Ga.  325. 

Where  "witness  my  hand  and  seal"  in  different  handwriting  and  different 
colored  ink  from  body  of  note,  charge  that  if  inserted  after  execution,  etc., 
error :  94  Ga.  675. 

Acts  1855-6,      §3766.   (2916.)   Statutory  rights.     All  suits  for  the  enforcement  of 
$$289i,  4057.  rights  accruing  to  individuals  under  statutes,  acts  of  incorporation, 

or  by  operation  of  law,  shall  be  brought  within  twenty  years  after 

the  right  of  action  accrues. 

Action  founded  on  bank-bills :  8  Ga.  469.  Where  cause  of  action  founded  on 
a  statute  of  State, not  barred  until  twenty  years:  11  Ga.  459,  460;  18/318,  340; 
30/581,  600 ;  20/271,  311 ;  10/162 ;  12/104.  Judgment  presumed  to  be  paid  after 
twenty  years:  10  Ga.  178;  36/388.  When  proceeding  against  a  debt  by  attach- 
ment did  not  make  it  a  statutory  liability  :  32  Ga.  253.  Suit  on  stock  subscription 
to  an  incorporated  company  does  not  create  a  statutory  liability :  61  Ga.  615 ; 
53/228.  When  the  limitation  under  Act  of  1869  no  bar  to  bill  against  stock- 
holders to  compel  payment  of  their  subscription :  58  Ga.  543.  Section  referred 
to  and  construed :  59  Ga.  829.  A  statutory  right  and  under  terms  of  this 
section:  63  Ga.  473,474. 

Not  applicable  to  suit  against  sheriff  for  balance  from  sale,  after  paying  fi. 
fa.:  68  Ga.  461,  462. 


829  EIGHTH  TITLE.— CHAP.  7,  ART.  8,  SEC.  1.      §§3767,  3768 

Of  limitation  of  actions  on  contracts;  periods  of  limitation. 

Where  statute  subjected  a  certain  fund  to  payment  of  an  account,  claim 
barred  within  four  years  from  the  act:  71  Ga.  857. 

§3767.   (2917.)    Simple  contracts.      All   actions   upon    promissory ^816  (2), 
notes,  bills  of  exchange,  or  other  simple  contracts  in  writing,  shall 
be  brought  within  six  years  after  the  same  become  due  and  payable. 

Note  barred  when  secured  by  mortgage  does  not  prevent  proceeding  on  the 
mortgage :  8  Ga.  325.  Action  of  deceit  on  notes  barred  where  notes  due  five 
years  before  suit :  26  Ga.  443.  Suit  against  sureties  not  affected  by  bar  of 
statute  having  attached  in  meantime  against  the  principal  to  the  note:  49 
Ga.  312 ;  47/273.  Indorsers  liable  where  makers  sued  to  insolvency  out  of  the 
State  within  six  years  from  such  return  :  32  Ga.  380.  Limitation  on  indorse- 
ment past  due,  from  its  date  :  38  Ga.  300.  Subscription  to  stock  barred  after 
six  years:  53  Ga.  228.  Section  referred  to:  60  Ga.  542,  379.  Limitation  run- 
ning against  assignee  of  a  corporation  as  soon  as  surrender  of  charter  ac- 
cepted by  the  legislature:  61  Ga.  615. 

Note  due  on  demand,  due  immediately  :  Section  3700. 

Statute  began  to  run  in  favor  of  indorsee  (attorney  for  payee)  when  payee 
discovered  that  maker  insolvent :  65  Ga.  581. 

Note  barred  after  six  years  from  maturity,  although  seal  added  after  sig- 
nature, when  :  68  Ga.  828. 

A  note  with  seal  affixed,  but  not  recited  in  the  note,  is  a  simple  contract : 
71  Ga.  92. 

Refusal  of  debtor  to  pay  note  for  price  of  lands  until  lands  located,  not 
prevent  bar  attaching:  68  Ga.  834. 

Receipt  for  specific  property  and  promise  in  writing  to  return  at  specified 
time  or  account  in  money,  is  simple  contract,  and  barred  after  six  years :  80 
Ga.  53. 

The  limitation  of  an  action  on  written  guarantee  to  pay  debt  of  another, 
without  seal,  is  six  years ;  if  under  seal,  twenty  years :  85  Ga.  546. 

Note  barred  after  six  years,  though  maker's  estate  was  unrepresented  for 
five  years :  70  Ga.  306 ;  see  also  80  Ga.  260. 

Note  due  October  15th,  1880,  suit  filed  October  15th,  1886,  not  barred :  83  Ga. 
333. 

§3768.   (2918.)   Open  accounts.     All  actions  upon  open  account,  or  §§28ie  (2), 
for  the  breach  of  any  contract  not  under  the  hand  of  the  party  Act  i809, 
sought  to  be  charged,  or  upon  any  implied  assumpsit  or  undertaking,  Acts  1855-6, 
shall  be  brought  within  four  years  after  the  right  of  action  accrues.  '  « 

Breach  of  a  parol  warranty  insisted  on  as  defense  to  a  note,  although  more 
than  four  years  had  elapsed  :  9  Ga.  398.  Four  years  the  bar  against  recovery 
of  money  paid  on  illegal  contract  without  fraud :  22  Ga.  129.  Should  not  admit 
evidence  of  an  item  in  account  barred  by  the  statute :  30  Ga.  121.  The  statute 
does  not  run  against  an  entire  account  until  date  of  last  item :  41  Ga.  44 ; 
66/49;  but  see  58  Ga.  191.  Account  governed  by  the  limitation  of  the  Code, 
and  not  by  that  of  the  Act  of  1869:  49  Ga.  431.  Usury  could  be  recovered 
from  the  time  of  final  settlement  and  accounting,  if  the  bar  had  not  attached 
from  that  time:  54  Ga.  191.  Account  through  series  of  years  due  at  end  of 
each,  limitation  runs  from  that  time:  55  Ga.  689,  690.  Four  years  limitation 
as  applicable  to  action  to  recover  from  one  partner  what  was  alleged  to  be 
due  to  the  other :  60  Ga.  363 ;  20/566. 

Account  barred  here,  and  suit  properly  dismissed  on  demurrer:  71  Ga.  89, 


§§3769,  3770      EIGHTH  TITLE.— CHAP.  7,  ART.  8,  SEC.  1.  830 

Of  limitation  of  actions  on  contracts;  periods  of  limitation. 

Subsequent  sale  to  wife  does  not  bring  barred  account  of  husband  within 
statute :  65  Ga.  686. 

Action  against  sheriff  by  defendant  in  fi.  fa.  for  balance  from  sale,  after  pay- 
ing,/?, fa.,  barred  in  four  years  :  68  Ga.  461. 

Suit  against  partners  barred,  where  survivor  not  sued  within  four  years: 
71  Ga.  782. 

Claim  of  county  school  commissioner  for  services,  barred  in  four  years :  71 
Ga.  857. 

Limitation  begins  to  run  from  time  of  unskillful  act,  not  from  occurrence  of 
damage  ;  applied  to  attorney  giving  bad  advice  on  title,  and  suit  barred  :  72  Ga. 
83  ;  see  also  33  Ga.  174. 

Claim  for  services  in  maintaining  defendant's  child  under  contract,  barred 
here :  72  Ga.  140. 

Where  payment  due  on  completion  of  work,  suit  more  than  four  years  there- 
after barred  :  90  Ga.  30. 

Part  of  account  not  barred,  cannot  bring  in  items  barred.  Only  accounts 
between  merchants,  and  mutual  accounts,  excepted  from  bar:  65  Ga.  688. 

Account  barred,  note  securing  it  not  therefore  barred  also:  78  Ga.  201. 

so  Ga.  i.  §3769.  Mutual  accounts.  In  order  to  make  such  a  mutual  account 
as  will  prevent  the  statute  of  limitations  from  beginning  to  run 
except  from  the  date  of  the  last  item  thereof,  there  must  be  an 
indebtedness  on  both  sides.  Mere  entries  of  credits  of  partial  pay- 
ments are  not  sufficient. 

Mutual  accounts  which  prevent  statute  of  limitations  from  running,  defined 
and  discussed  :  74  Ga.  555. 

Where  mutual  accounts,  held  none  barred  until  last  item  barred :  66  Ga.  49. 

Statute  runs  on  mutual  accounts  from  date  of  last  item  :  71  Ga.  168. 

In  mutual  accounts,  statute  runs  from  last  item  ;  aliter,  where  merely  a  part 
payment  made  and  credited :  72  Ga.  760. 

Payment  on  account  credited,  not  constitute  new  point  from  which  statute 
begins  to  run  :  95  Ga.  527. 

Acts  1855-6,     §3770.   (2919.)  Bills  of  review  and  for  new  trial.     All  bills  of  re- 

$4862.         view,  or  for  a  new  trial  in  a  court  of  equity  where  the  latter  is 

founded  on  proof  of  perjury  in  a  material  witness  for  the  successful 

party,  shall  be  brought  within  three  years  after  such  a  decree  or 

judgment  has  been  rendered. 

Section  referred  to  and  construed :  50  Ga.  275.  This  statute  of  limitations 
applicable  to  bills  of  review,  suspended  from  November  30th,  1860,  to  July  21st, 
1868 :  49  Ga.  332. 

See  notes  to  section  4862. 

Cited :  72  Ga.  739. 

Consent  decree  not  subject  of  bill  of  review:  7  Ga.  110;  68/105. 

Bill  of  review  not  lie  to  reverse  a  decree  affirmed  by  Supreme  Court :  72 
Ga.  79. 

A  bill  for  review,  upon  grounds  which  should  have  been  urged  during  term 
by  motion  for  new  trial :  73  Ga.  19. 

Court  originally  having  no  jurisdiction  of  defendant,  bill  of  review  by  de- 
fendant gave  jurisdiction  :  75  Ga.  819. 


831  EIGHTH  TITLE.— CHAP.  7,  ART.  8,  SEC.  1.     §§3771-3774 


Of  limitation  of  actions  on  contracts;  periods  of  limitation. 


§3771.   (2920.)    Certiorari.     All  writs  of  certiorari  shall  be  allowed  Apct.y4855"6' 
within  three  months  after  the  rendition  of  the  judgment   sought  $4642- 
to  be  reversed. 

Certiorari  not  within  terms  of  this  section  until  filed  in  the  clerk's  office :  60 
Ga.  632.  May  take  out  another  within  three  months  from  dismissal  of  first  for 
informality :  48  Ga.  362.  When  may  be  renewed  in  six  months :  32  Ga.  435, 
436;  60/629. 

§3772.   (2922.)   Swift  against  executors,  administrators,  etc.     All  ac- W2565- 3m 
tions  against  executors,   administrators,  guardians  or  trustees,  ex- 
cept on  their  bonds,  must  be  brought  within  ten  years  after  the 
right  of  action  accrues. 

Bill  by  distributees  against  representative  of  deceased  administrator,  barred 
in  nineteen  years  after  accounts  rendered  and  passed  by  ordinary :  7  Ga.  573. 
When  the  statute  begins  to  run  in  favor  of  trust  estates :  9  Ga.  224.  When 
limitation  as  to  sealed  instruments  applies  to  action  by  cestui  que  trust  against 
trustee:  9  Ga.  328.  Before  debt  barred,  executor  may  take  it  out  of  statute 
by  acknowledgment:  17  Ga.  96.  Statute  runs  in  favor  of  administrator  after 
dismissal,  as  against  distributee :  18  Ga.  346.  Legatee  can  assert  his  right  to 
legacy  in  ten  years  after  he  arrives  at  age :  64  Ga.  41 ;  46/362 ;  61/674.  Where 
account  contracted,  and  administration  taken  out,  and  suit  on  it  barred  by  Act 
of  1869:  50  Ga  382.     Section  cited  :  60  Ga.  357. 

Right  of  action  accruing  prior  to  June,  1865,  suit  against  surety  brought 
October,  1875,  barred:  68  Ga.  201. 

Statute  runs  in  favor  of  guardian  against  administrator  of  deceased  ward 
who  had  reached  majority  before  death,  but  had  never  settled  with  guardian  : 
69  Ga.  599. 

Statute  does  not  apply  to  continuing  executory  trust  unless  trustee  changes 
his  relation  with  notice  to  beneficiary  of  adverse  claim :  75  Ga.  25. 

Statute  of  limitations  begins  in  favor  of  administrator  when  money  actually 
received,  not  when  charged  :  84  Ga.  79. 

Ward  failing  for  twelve  years  after  majority  to  sue  guardian,  barred,  al- 
though when  demand  made  he  replied  he  had  better  keep  her  money,  etc.,  and 
promised  to  settle :  71  Ga.  95. 

Suit  by  ward  thirteen  years  after  majority,  barred :  87  Ga.  268. 

This  applies  to  heirs  of  legatees,  though  such  heirs  minors:  84  Ga.  265. 

Legatees  or  distributees  have  ten  years  from  time  their  shares  become  due 
in  which  to  sue  executor  or  administrator.  Does  not  run  against  minors:  93 
Ga.  725,  726. 

Administrator's  action  against  administrator  of  intestate's  trustee,  not 
barred  within  ten  years  after  right  accrued,  with  addition  of  one  year  when 
administrator  exempt :  93  Ga.  723. 

§3773.  Trustee  barred,  cestui  que  trust  barred.  Where  the  trustee 
is  barred,  the  beneficiaries  of  the  estate  represented  by  the  trustee 
are  also  barred. 

See  notes  to  sections  3589  and  3593,  and  general  note  on  Prescription.  See 
also  notes  to  section  3779. 

§3774.   (2923.)    Other  actions  ex  contractu.     All  other  actions  upon  Aotyasw 
contracts  express  or  implied,  not  hereinbefore  provided  for,  must 
be  brought  within  four  years  from  the  accrual  of  the  right  of  action. 
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Where  suit  on  guaranty  of  notes  must  be  brought  in  four  years  after  the 
right  of  action  accrued:  57  Ga.  198.  Action  by  purchaser  of  cotton  for  breach 
of  implied  warranty  should  have  been  brought  within  four  years  after  dis- 
covery of  defect:  57  Ga.  362-366.  Action  for  half-interest  in  a  stock  of  goods 
should  have  been  brought  within  four  years :  60  Ga.  363. 

Limitation  begins  to  run  from  breach  of  duty,  not  from  occurrence  of  dam- 
age ;  applied  to  attorney  giving  bad  advice  on  title,  and  suit  barred:  72  Ga. 
83 ;  see  also  33  Ga.  174. 

Divorce  not  such  action  ex  contractu  as  barred  in  four  years  from  accrual  of 
right :  67  Ga.  92,  95. 

Claim  for  services  in  maintaining  defendant's  child  under  contract,  barred 
here :  72  Ga.  140. 

Against  depositor's  claim  against  bank  for  converting  ordinary  deposit, 
statute  runs  only  from  demand  and  refusal.  Of  course,  demand  must  not  be 
delayed  until  right  stale  :  88  Ga.  333. 

Passenger  may  sue  railroad  for  personal  injury  on  breach  of  contract  of  car- 
riage, any  time  in  four  years:  94  Ga.  140. 

Apct|3g855"6'      §3775.   (2924.)  Limitations  in  equity .     The  limitations  herein  pro- 

$§3198' 3939-  vided  apply  equally  to  all  courts;  and  in  addition  to  the  above, 

courts  of  equity  may  interpose  an  equitable  bar,  whenever,  from  the 

lapse  of  time  and  laches  of  the  complainant,  it  would  be  inequitable 

to  allow  a  party  to  enforce  his  legal  rights. 

See  notes  to  section  3939. 

Statutes  of  limitations  control  how  far  in  a  court  of  equity  :  24  Ga.  218,  236  ; 
3/383.  As  to  express  trusts :  11  Ga.  17,  259.  Trusts  in  equity  that  are  not  af- 
fected by  the  statute  of  limitations :  7  Ga.  154 ;  26/371 ;  8/487.  When  such 
trusts  are  affected  by  statute :  8  Ga.  97 ;  11/195,  200.  As  to  constructive  trusts : 
9  Ga.  224.  In  equity  statutes  of  limitations  do  not  run  until  discovery  of  the 
fraud :  8  Ga.  68,  511.  Where  statute  does  not  run  against  a  married  woman 
suing  in  equity  to  recover  trust  estate :  9  Ga.  328.  Creditor  suing  on  his  claim 
in  proper  time  will  not  be  barred  in  pursuing  assets  of  debtor  in  hands  of 
distributee:  8  Ga.  106.  Cestui  que  trust  must  repudiate  in  reasonable  time 
purchase  by  trustee  from  himself :  14  Ga.  639.  Parol  agreement  with  part  per- 
formance as  to  repurchase  of  land,  enforced  within  seven  years  from  accrual 
of  the  right:  14  Ga.  238-241.  When  administration  presumed,  an  injunction 
asked :  18  Ga.  520-522.  Lapse  of  time  not  set  up  in  equity  when  not  good  stat- 
utable bar  at  law :  11  Ga.  160.  When  courts  of  equity  will  not  apply  an  equi- 
table bar  for  indorser  on  bill  of  exchange  due  Central  Bank :  17  Ga.  111.  When 
does  not  run  against  cestui  que  trust  during  marriage :  24  Ga.  559,  581  Where 
debts  due  to  or  from  partnership,  there  is  no  bar  after  dissolution  to  claim  of 
one  partner  against  another :  20  Ga.  556.  Where  after  long  acquiescence  equity 
will  not  aid  although  there  be  fraud  and  concealment :  29  Ga.  651 ;  28/38.  No 
right  to  proceed  on  equitable  proceeding  at  law  if  it  would  be  barred  in  equity  : 
30  Ga.  770.  When  note  of  trustee  for  trust  funds  in  his  own  name  barred :  33 
Ga.  435.  Where  both  partners  were  barred  as  to  mistake,  etc.:  54  Ga.  161- 
163.  Section  cited  :  59  Ga.  829.  Where  it  was  the  same  in  equity  as  at  law,  as 
to  partnership  transaction :  60  Ga.  363.  And  must  be  in  reasonable  time :  61 
Ga.  97.  Delay  until  a  tort  was  barred  at  law  so  as  to  be  a  bar  in  equity  :  63 
Ga.  323-325.     Equity  follows  the  law:  64  Ga.  768,  769. 

Stale  demands  postponed  to  claims  of  bona  fide  creditors  without  notice:  70 
Ga.  528. 
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Administrator's  claim  for  commissions  here,  stale  and  without  equity:  71 
Ga.  771. 

Creditor  holding  spurious  stock  as  collateral,  not  negligent  if  suit  brought 
within  limitation  :  71  Ga.  726. 

In  plain  suit  at  law  on  bond  not  barred,  equity  will  not  interpose  equitable 
bar:  80  Ga.  27. 

Cited,  and  suggested  that  equity  could  interpose  to  prevent  one  from  plead- 
ing limitation:  72  Ga.  500. 

Court  of  equity  would  remove  bar  under  circumstances  here  :  72  Ga.  697. 

Equity  will  not  interfere  to  correct  mistake  after  lapse  of  eighteen  years : 
77  Ga.  28. 

Equity  will  not  seize  jurisdiction  to  put  barred  account  in  date:  77  Ga.  29. 

§3776.   (2925.)   Suits  by  informers.     All  actions  by  informers  to  re-^J1,3740' 
cover  any  fine,   forfeiture  or  penalty,  shall  be  commenced  within  ^f^867' 
one  year  from  the  time  the  defendant's  liability  thereto  was  dis- 
covered, or  by  reasonable  diligence  could  have  been  discovered. 

When  Act  of  1776  applied  :  12  Ga,  104. 

Action  for  penalty  against  telegraph  companies  under  Act  of  1887,  barred 
after  one  year :  86  Ga.  503. 

See  general  note  on  Telegraph  Companies. 

§3777.   (2925a.)  Limitations  to  operate  against  the  State.     When,  by  Apct.y7855"6; 
the  provisions  of  the  foregoing  sections,  a  private  person  would  be    y^^^y^-' 
barred  of  his  rights,  the  State  shall  be  barred  of  her  rights  under      ^£  ^  0^ 
the  same  circumstances. 

It  was  held  that  the  statute  did  not  run  against  the  State  :  2  Ga.  143  ;  4/116 ; 
17/111;  26/590.  Not  against  tenant  in  possession,  while  title  in  State :  6  Ga. 
158.  Doctrine  of  nullum  tempus  oeeurrit  regi  abrogated  in  Georgia  by  Act  of 
1856:  36  Ga.  389.  When  grant  not  presumed  against  the  State  after  forty 
years :  20  Ga.  467 ;  26/590. 

Prescription  does  not  run  against  the  State  in  any  case :  67  Ga.  760,  761 ; 
69/813. 

As  to  whether  statute  of  limitations  or  prescription  runs  against  city  as  to 
encroachment  on  sidewalk:  93  Ga,  73. 

§3778.  (2925b.)  Suits  to  recover  trust  property  sold  without  proper ^foi?76' 
authority,  when  brought.  All  proceedings,  by  or  in  behalf  of  any 
cestui  que  trust,  for  the  recovery  of  any  realty  sold  prior  to  February 
29th,  1876,  as  the  property  of  such  cestui  que  trust,  by  order  of  a 
judge  of  the  superior  court,  as  chancellor  in  cases  where  the  cestui 
que  trust  was  not  represented  upon  the  hearing  of  the  application  for 
leave  to  sell,  by  guardian  ad  litem,  or  next  friend,  shall  be  com- 
menced within  three  years  from  the  removal  of  disability  to  sue. 

Beneficiaries  cannot  recover  from  purchaser  for  value  trust  property  im- 
properly sold,  while  enjoying  proceeds  of  sale:  68  Ga.  718. 

Trustee  during  coverture  of  life-tenant  had  no  title  to  fee,  and  did  not 
represent  remainder-men  so  that  prescription  would  run  against  them :  81 
Ga.  721. 

Where  deed  made  since  1866  to  one  as  trustee  for  married  woman,  trust  ex- 
ecuted eo  instanti,  and  this  section  not  applicable  to  sale  by  trustee :  90  Ga.  225. 
53 
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General  Note  on  Limitations. 

Notes  from  Code  of  1882 : 

Act  of  1860,  suspending  statutes  of  limitations,  during  suspension  of  specie- 
paying  banks,  discussed  :  41  Ga.  114. 

Act  of  1869,  construed  as  to  renewal  of  suit :  47  Ga.  339.  Heirs,  bill  by, 
against  administrator,  barred  by  :  59  Ga.  338.  Promissory  note  made  and  due 
in  1866,  is  within  eighth  section  of,  and  is  governed  by  the  Code :  56  Ga.  684. 
Did  not  prevent  holder  from  pleading  as  set-off  in  1871  note  due  in  1865:  49 
Ga.  424.  Foreclosure  of  mortgage  barred  by  :  49  Ga.  441.  Stock  subscription 
of  corporation,  when  not  affected  by  :  58  Ga.  541.  Judgment  against  insolvent 
bank,  and  stockholders  liable,  not  within  :  58  Ga.  541.  Applies  to  debt  where 
the  consideration  was  slaves  or  hire  of  slaves :  49  Ga.  585.  As  affecting  pur- 
chasers of  mortgaged  land  when  mortgage  had  been  sued,  etc. :  59  Ga.  78.  As 
affecting  minors:  57  Ga.  460;  45/478.  Guardian  declining  to  settle,  etc.,  not 
such  fraud  as  takes  case  out  of:  61  Ga.  356.  Action  of  legatee  begun  in  1876, 
not  barred,  etc.:  61  Ga.  671.  Fraud,  question  of,  under,  for  the  jury:  57  Ga. 
210,  461.  Bank-bill  that  was  currency  prior  to  June  11th,  1865:  60  Ga.  540. 
Charge  of  fraudulent  and  corrupt  conduct  against  guardian,  in  meaning  of:  55 
Ga.  15.  A  bar  when  matter  removed  from  State :  55  Ga.  35.  To  suit  on  note 
brought  by  administrator:  55  Ga.  56.  As  to  unrepresented  estates:  55  Ga.  85. 
Suit  against  guardian  dismissed  under:  62  Ga.  515.  Suit  against  administra- 
tor barred  by:  54  Ga.  591.  When  action  not  barred  by:  58  Ga.  158.  Applies 
to  torts  committed  prior  to  June  1st,  1865 :  44  Ga.  33.  Not  to  call  on  stock  sub- 
scription, where  call  was  made  after  June  1st,  1865:  52  Ga.  326.  Renewal  of, 
dismissed  and  discontinued  suits  barred  by  :  52  Ga.  13.  Does  not  apply  to  suit 
by  ward  against  guardian,  when  ward  did  not  come  of  age  until  after  June  1st, 
1865 \  45  Ga.  478.  Where  suit  on  administrator's  bond  barred  by  fifth  section 
of  the  Act  of  1869:  62  Ga.  124. 

Administrator  or  executor,  statute  does  not  run  against,  during  the  year  he 
is  inhibited  from  suing:  5  Ga.  66. 

Bank-bills,  general  rule  is  that  statute  of  limitations  does  not  apply  to:  49 
Ga.  419;  13/288. 

Commission,  action  on  account  for  goods  sold  on,  statute  begins  to  run  from 
time  of  demand  for  settlement :  49  Ga.  354. 

Contract  illegal,  for  money  paid  on,  without  fraud,  four  years  bar:  22  Ga. 
129. 

Dismissal  of  suit  by  order  of  court,  etc.,  bars  second  suit  for  same  cause  of 
action  :  56  Ga.  185.  Bar  of  statute  attached  when  suit  dismissed  by  plaintiff 
was  begun  by  another  for  same  cause  of  action :  60  Ga.  44. 

Distributee,  when  creditor  seeks  to  reach  assets  of  deceased  debtor  in  hands 
of,  statute  runs  to  bar  his  claim,  but  not  to  give  title  to  distributee  against 
creditor:  8  Ga.  106;  see  59  Ga.  823. 

Dower,  widow's  right  to,  not  within  statute  prior  to  1839,  and  is  not  barred 
by  lapse  of  time  merely,  etc. :  10  Ga.  322.  Does  not  run  against  widow  in  pos- 
session of  land,  as  to  application  for:  50  Ga.  192.  Widow  must  have  acted 
knowingly,  to  show  equitable  bar  to  action  for:  7  Ga.  30. 

Equitable  title,  statute  did  not  run  against,  when :  54  Ga.  681. 

Fraud,  statute  does  not  run  in  favor  of  one  fraudulently  secreting  property, 
before  discovery:  13  Ga.  Ga.  21.  Right  to  elect  to  rescind  contract  for  fraud 
or  mistake  accrues  on  discovery:  41  Ga.  171.  When  ignorance  of,  does  not 
prevent  running  of  statute  :  56  Ga.  161.     See  notes  to  section  3785. 

Gift,  when  property  in  hands  of  heir  was  not,  statute  did  not  apply:  16  Ga. 
535;  33/85. 
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Indorsement  of  note  past  due,  statute  begins  to  run  from  time  of :  38  Ga. 
300. 

Indorser,  when  statute  begins  to  run  in  favor  of:  32  Ga.  380.  In  second  in- 
stance, statute  begins  to  run  in  favor  of,  on  return  of  nulla  bona  on  ft.  fa. 
against  maker :  32  Ga.  380. 

Insurance,  stipulation  in  policy  of,  that  action  for  loss  or  damage  shall  be 
commenced  in  twelve  months,  valid :  55  Ga.  266. 

Joint  occupant,  suit  by  one  against  another  for  money  expended,  barred  by 
four  years :  60  Ga.  446. 

Judgment  void,  on  notes,  does  not  prevent  running  of  statute:  46  Ga.  126. 
Of  county  court,  void,  and  motion  to  renew  suit  after  ten  years,  dismissed  :  57 
Ga.  60.  Proceedings  to  renew  a  dormant  judgment  must  be  begun  in  three 
years  after  it  becomes  dormant:  66  Ga.  78.  Dormant  revived,  lien  of,  dates 
from  revival :  57  Ga.  609.  Dormant  judgment  statute  was  an  act  of  limitation 
and  was  suspended  during  the  war :  55  Ga.  274.  Acts  limiting  the  time  in 
which  judgments  may  be  secured,  suspended  by  acts  suspending  statute  of 
limitations :  39  Ga.  386.  Formerly  seven  years  peaceable  possession  by  bona  fide 
purchaser,  protected  against  judgment  against  vendor :  7  Ga.  163.  Believed  to 
be  dormant  although  not,  and  scire  facias  issuing  to  revive,  does  not  prevent  its 
becoming  dormant :  61  Ga.  16. 

Legatee,  suit  by  legatee  brought  in  ten  years  after  coming  of  age,  not 
barred  :  46  Ga.  362. 

Loan,  property  received  as,  by  one  who  subsequently  sets  up  title,  when 
statute  begins  to  run  :  30  Ga.  888. 

Lunacy  of  debtor,  and  as  to  bar  of  suit  against  his  administrator :  58  Ga.  147. 

Mistake,  suit  to  correct,  in  partnership  settlement,  barred:  54  Ga.  162. 
Right  to  elect  to  rescind  contract  for  fraud,  etc.,  accrues  on  discovery:  47  Ga: 
171. 

Non-resident  maker  of  note  removing  into  this  State  and  sued,  statute  runs 
in  favor  of:  54  Ga.  126 ;  see  also  58  Ga.  147.  Plaintiff,  no  saving  in  favor  of,  in 
personal  actions :  5  Ga.  217. 

Partner,  bill  by  administrator  of  deceased,  barred :  60  Ga.  362.  Statute 
does  not  run  in  favor  of  one  against  another  till  business  is  settled  up:  20 
Ga.  556. 

Pleadings,  lapse  of  period  of  limitation  appearing  in  face  of  bill,  and  noth- 
ing stated  to  avoid,  objection  may  be  taken  by  demurrer:  8  Ga.  106.  Facts 
not  appearing  on  face  of  bill,  statute  must  be  pleaded:  8  Ga.  237.  Defendant 
can  plead  parol  warranty  of  consideration,  to  suit  on  note,  after  four  years :  9 
Ga.  398.  Statute  of  limitation  can  be  pleaded  only  by  those  in  whose  favor 
it  operates,  or  by  those  claiming  under  it:  18  Ga.  573.  To  avail  himself  of 
statute  of  limitations,  defendant  must  plead  it:  47  Ga.  405. 

Power  of  attorney,  within  statute  of  limitations :  12  Ga.  9. 

Promise,  on,  to  pay  "as  soon  as,"  etc.,  statute  does  not  begin  to  run  till 
after  a  reasonable  time  for  performance,  etc. :  5  Ga.  167. 

Ordinance  of  1865,  suspending  running  of  statute  of  limitations,  cited  and 
discussed :  38  Ga.  300,  439 ;  41/231 ;  45/109. 

Public  debt,  statute  of  limitations  does  not  begin  to  run  as  to,  if  at  all, 
until  demand  is  repudiated :  12  Ga.  137. 

Real  property,  since  January  1st,  1863,  there  had  not  been  any  statute  of 
limitations  as  to  suits  for:  38  Ga.  439.  Purchaser  of ,  must  be  in  possession 
four  years,  to  discharge  it  from  lien  of  judgment  against  person  from  whom  it 
was  purchased :  48  Ga.  410. 

Security,  mere  delay  to  sue  principal  till  bar  of  statute  has  attached,  does 
not  discharge  surety,  if  he  has  been  sued  in  time ;  47  Ga.  273.     Bar  of  statute 
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attaches  in  favor  of,  notwithstanding  payment  on  note  by  principal :  64  Ga. 
655.  Administrator  of,  cannot  relieve  note  from  bar  of  statute  so  far  as  pri- 
mary creditors  may  be  affected :  64  Ga.  655.  . 

Seizing  personal  property,  action  for,  under  execution  against  a  stranger, 
barred  after  four  years  from  date  of  seizure  :  58  Ga.  195. 

Set-off,  statute  of  limitations  as  a  reply  to:  26  Ga.  695-698;  see  also  31  Ga. 
128. 

Sheriff  receiving  money  on  fi.  fa.,  statute  begins  to  run  in  favor  of,  from 
time  of  receiving  the  money  :  9  Ga.  413. 

Suit,  commencement  of:  51  Ga.  609. 

Suspension  of  statute  of  limitations  from  December,  1860,  to  December  1st, 
1861,  and  again  from  November  8th,  1865,  to  July,  1868:  46  Ga.  119. 

Tenants  in  common,  statute  does  not  begin  to  run  in  favor  of  one  receiving 
more  than  his  just  share,  till  cotenant  has  knowledge  of  his  adverse  holding: 
22  Ga.  131.  Vendee  of,  protected  by  seven  years  possession :  47  Ga.  674. 
Statute  does  not  run  until  fraud  discovered,  where  trustee  colludes  to  defraud 
cestui  que  trust:  25  Ga.  76. 

Trustee,  statute  begins  to  run  in  favor  of,  on  settlement,  etc. :  18  Ga.  120. 
Implied,  when  not  protected  by  statute :  39  Ga.  479-508.  Being  also  executor, 
statute  does  not  protect  assets  distributed :  59  Ga.  823.  When  the  statute  runs 
against  express,  and  when  against  implied  trusts:  8  Ga.  97. 

Usury,  statute  as  to,  does  not  begin  to  run  before  final  settlement,  where 
there  are  mutual  dealings :  54  Ga.  190.  Statute  of  limitations  as  to  recovery 
of:  60  Ga.  38. 

As  to  trusts,  see  section  3198  and  notes ;  set-offs,  section  5089. 
Notes  from  decisions  since  Code  of  1882 : 

Act  of  1869,  cause  of  action  accruing  to  plaintiffs  before  June,  1865,  suit 
barred  after  nine  months  and  sixteen  days  from  removal  of  disabilities :  65 
Ga.  390.  Where  right  of  action  against  executor  accrued  before  1865,  and 
therefore  barred  in  1877:  65  Ga.  397  ;  see  also  68  Ga.  201.  Held  to  protect  ex- 
ecutor here  as  to  investment  in  Confederate  bonds :  68  Ga.  201 ;  66/253 ;  see 
also  67  Ga.  466,  467.  Only  exception  preventing  bar  is  where  representative 
acted  fraudulently,  etc. :  66  Ga.  719.  Barred  recovery  from  trustee  for  devas- 
tavit here:  75  Ga.  834.  Barred  recovery  on  municipal  change-bills  here:  77 
Ga.  582. 

Administrators,  statute  of  limitations  will  not  protect  administrator's  own 
debt  to  estate,  so  long  as  he  is  generally  accountable  for  assets :  77  Ga.  693. 

Amendment  of  suit  by  one  as  "heir  at  law"  to  "executor,"  not  barred,  if 
original  suit  not  barred,  although  there  were  other  heirs:  67  Ga.  606.  Setting 
up  no  new  and  distinct  cause  of  action,  not  barred  if  suit  not  barred:  76  Ga. 
422.  Introducing  new  defendants,  attacking  as  fraudulent  conveyances  in 
original  defendant's  chain  of  title,  barred  here  as  against  new  defendant : 
92  Ga.  123. 

Attorney,  limitation  begins  to  run  from  breach  of  duty,  not  from  occur- 
rence of  damage;  applied  to  attorney  giving  bad  advice  on  title,  and  suit 
barred :  72  Ga.  83 ;  see  also  33  Ga.  174 ;  96/798. 

Bailee  holding  collateral  for  debt,  and  after  debt  paid  promising  to  return 
collateral,  but  failing  for  ten  years,  statute  not  run  in  favor  of:  95  Ga.  182. 

Collateral  security,  debt  being  paid,  holder  promising  to  return  collateral, 
but  failing  for  ten  years  and  then  agreeing  to  pay  value,  statute  began  to  run : 
.    95  Ga.  183. 

Contract  to  support,  when  statute  begins  to  run  against  contract  to  furnish 
support  "when  called  on'5 :  93  Ga.  321. 
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Fraud,  allegations  here  not  sufficient  to  prevent  bar:  66  Ga.  255.  Fraud 
not  relieve  from  bar,  where  defendant  concurred  :  67  Ga.  89.  Personalty  gotten 
possession  of  by  fraud  which  could  here  have  been  discovered  by  ordinary 
diligence,  not  prevent  bar  of  statute:  67  Ga.  738,  739. 

Homestead,  under  Act  of  1876,  suits  to  recover  homestead  improperly  sold, 
were  to  be  brought  within  time  named,  whether  purchaser  bona  fide  or  not: 
68  Ga.  732 ;  and  even  though  parties  entitled  were  minors  or  married  women : 
66  Ga.  600.  Not  bar  children  where  deceased  father's  land  homesteaded  by 
widow  and  sold  under  ordinary's  approval :  75  Ga.  680. 

Injunction,  statute  not  run  against,/?,  fa.  when  enjoined  :  66  Ga.  62. 

Pleading,  act  barring  right  as  well  as  remedy  must  be  pleaded,  otherwise 
waived:  72  Ga.  331.  Declaration  not  barred  on  face,  statute  of  limitations 
should  be  raised  by  plea,  not  demurrer :  93  Ga.  321,  726.  Suit  on  account  for 
money  loaned,  barred  on  its  face,  demurrer  sustained:  95  Ga.  527. 

Remainder-men,  statute  of  limitations  does  not  begin  to  run  against,  in  favor 
of  purchaser  of  land,  until  death  of  life-tenant :  66  Ga.  469.  Where  no  trust, 
or  trust  only  for  life-estate,  and  life-tenant  conveys  fee,  prescription  does  not 
begin  to  run  against  remainder-men  until  life-tenant  dies :  73  Ga.  221.  Under 
rule  that  when  trustee  barred  beneficiary  barred,  bar  is  restricted  to  legal 
estate  in  trustee ;  remainder-man  here  was  not  barred :  81  Ga.  359.  Not 
barred  from  recovering  lands  after  death  of  life-tenant,  although  latter  and 
her  trustee  were  barred :  81  Ga.  721 ;  91/305.  See  note  to  sections  3589  and 
3593,  and  general  note  on  Prescription. 

Trust  implied,  when  no  limitation  against  party  entitled  to  equitable  in- 
terest: 95  Ga.  629. 


SECTION  2. 

EXCEPTIONS    AND    DISABILITIES. 

§3779.  (2926.)  Persons  excepted.  Infants,  idiots  or  insane  per-  A«? t^b05ir, 
sons,  or  persons  imprisoned,  who  are  such  when  the  cause  of  action  ^t^%65 
accrues,  shall  be  entitled  to  the  same  time,  after  the  disability  is  A/?t11^7'  „ 

'  J  Cobb,  567. 

removed,  to  bring  an  action,  as  is  prescribed  in  this  Code  for  other  Acts  1855-6, 
persons.  #593.3595, 

r  3901. 

Will  run  against  insane  person  from  time  of  restoration  to  sanity :  7  Ga. 
484.  Does  not  run  against  minors :  7  Ga.  517.  But  minor  is  barred  also  where 
the  executor  or  his  trustee  could  have  sued  and  is  barred :  8  Ga.  1 ;  10/358. 
Where  adverse  possession  of  owner  during  minority  would  not  prevail :  9  Ga. 
23.  Where  one  of  several  heirs  is  an  infant,  his  right  protected  in  eject- 
ment suit:  10  Ga.  219.  Bar  to  minor  on  guardian's  bond  same  as  sealed  in- 
strument: 10  Ga.  66.  When  did  not  run  against  a  married  woman  where 
she  and  her  husband  suing  for  trust  property:  11  Ga.  259;  9/328;  22/331. 
But  must  be  actually  married  at  time  right  accrued:  17  Ga.  267.  Where 
both  infancy  and  coverture,  statute  does  not  run  until  both  removed:  11 
Ga.  259.  Where  statute  commenced  to  run  after  discoverture :  14  Ga.  402. 
Suit  for  rent  by  husband  after  he  becomes  twenty-one  years  of  age :  14  Ga. 
687.  Rights  of  wife  accruing  during  coverture:  22  Ga.  331.  Fraud  commit- 
ted on  a  feme  sole  not  discovered  until  after  marriage,  saving  in  statute  of 
limitations  protects  her  during  coverture:  24  Ga.  559.  Does  not  begin  to 
run  until  fraud  discovered,  where  trustee  colludes  to  defraud  cestui  que  trust: 
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25  Ga.  76.  One  heir  non  compos  mentis  and  the  other-  feme  covert  prevents 
bar  of  seven  years  attaching:  27  Ga.  494.  No  running  of  the  statutory  bar 
on  an  equitable  right  during  infancy:  27  Ga.  133.  Suit  brought  seven  years 
after  infancy  removed  would  be  sufficient:  32  Ga.  52.  Where  the  statute 
did  not  apply  to  claims  and  rights  of  infant :  41  Ga.  555.  "Where  the  statute 
ran  during  coverture,  she  having  a  husband:  46  Ga.  593.  Where  trustee 
barred  so  was  infant  cestui  que  trust:  10  Ga.  358;  51/139;  61/54;  56/170;  55/25. 
Where  this  section,  and  not  Act  of  1869,  applied  to  suit  to  recover  legacy 
by  legatee:  61  Ga.  674.  Act  of  1869  did  not  repeal  this  section,  but  should 
be  construed  with  it:  62  Ga.  128.  Effect  of  infancy  as  reply  to  limitation 
Act  of  1869 :  64  Ga.  32. 

Homestead  sold,  suit  to  recover,  barred  even  as  to  minors  and  married 
woman  by  Act  of  1876 :  66  Ga.  600. 

Not  bar  children  where  deceased  father's  land  homesteaded  by  widow  and 
sold  under  ordinary's  approval :  75  Ga.  680. 

Runs  against  married  woman  as  to  rights  of  action  respecting  their  sepa- 
rate estates :  69  Ga.  736. 

Does  not  run  against  minor  without  guardian  :  57  Ga.  459,  467  ;  69/804,  813. 

Infant  legatees  barred  under  Act  of  1869,  not  suing  in  nine  months  and 
fifteen  days  after  coming  of  age :  72  Ga.  74. 

Statute  cannot  run  during  infancy:  72  Ga.  412. 

Limitations  not  commence  against  suit  in  favor  of  infant  administrator's 
bond  until  majority,  and  failure  of  guardian  to  sue  during  minority  not  affect : 
86  Ga.  344. 

Where  minor  claims  through  an  estate,  he  is  barred  if  the  estate  or  legal 
representative  is  barred :  69  Ga.  599. 

If  legal  title  in  guardian,  statute  runs  against  infant  as  well  as  guardian; 
otherwise  if  title  in  infant :  76  Ga.  378. 

Trustee  having  legal  title  to  property,  prescription  runs  against,  and  bars 
minor  cestui'  que  trust:  66  Ga.  324. 

Prescription  runs  against  trustee  and  beneficiaries  also,  trustee  having 
title  in  fee :  92  Ga.  772. 

One  not  guardian  taking  title  as  such  for  minor  son,  conveying  individu- 
ally to  another,  prescription  runs  against  son :  95  Ga.  778. 

Prescription  runs  against  equitable  estate  of  minors,  if  legal  estate  resides 
in  one  competent  to  assert  their  rights :  8  Ga.  6 ;  51/139 ;  55/25 ;  61/54 ;  65/571 ; 
73/215,  758. 

See  section  3773,  also  notes  to  sections  3589  and  3593,  and  general  note  on 
Prescription. 

Act  1817,         §3780.    (2927.)    Disabilities   occurring   after    accrual    of   right.      If 

At-ts  1855-e,  either  of  the  foregoing  disabilities  happens  after  the  right  of  action 

accrues,  and  is  not  voluntarily  caused  or  undertaken  by  the  person 

claiming  the  benefit  thereof,  the  limitation  shall  cease  to  operate 

during  its  continuance. 

As  to  minors:  8  Ga.  201,  207;  27/133;  7/517.  Section  referred  to  as  to 
minors:  48  Ga.  331.     See  note  to  section  3594. 

Prescription  commencing  against  feme  sole  continues  after  her  marriage : 
65  Ga.  571. 

Actsy-e,     §3781.   (2928.)    Unrepresented  estate .     The  time  between  the  death 

^37-  of  a  person  and  representation  taken  upon  his  estate,  or  between  the 

termination  of  one  administration  and  the  commencement  of  an- 
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other,  shall  not  be  counted  against  his  estate,  provided  such  time 
does  not  exceed  five  years;  but  at  the  expiration  of  that  time  the 
limitation  shall  commence,  though  the  cause  of  action  accrued  after 
his  death. 

Not  until  administration  does  statute  run  against  suit  to  recover  property 
of  intestate:  1  Ga.  379,  538.  Not  until  probate  of  will  and  qualification  of 
representative :  6  Ga.  310.  So  long  as  there  was  no  representative  of  the  es- 
tate the  grant  vested  in  the  heirs:  22  Ga.  108,  109.  Where  the  statute  did  not 
commence  to  run  against  unrepresented  estate  until  five  years  after  the  lia- 
bility accrued  :  36  Ga.  575.  Where  the  limitation  Act  of  1869  applied  :  50  Ga.  382 ; 
55/35.  Not  to  come  within  this  act,  suit  must  be  brought  in  nine  months  and 
fifteen  days  after  the  five  years  indulgence :  49  Ga.  450 ;  55/85  ;  64/16.  Where 
the  bar  attached  one  year,  nine  months  and  fifteen  days  from  the  grant  of  ad- 
ministration :  58  Ga.  147.  How  five  years  counted,  and  when  statute  ceases  to 
run  against  estate:  64  Ga.  16;  44/527;  53/372.  Statute  does  not  run  against 
an  estate  on  granting  of  temporary,  but  only  of  permanent,  letters  of  admin- 
istration :  63  Ga.  764. 

Eule  stated :  69  Ga.  599. 

This  section  applies  to  creditor  estates  and  not  to  debtor  estates :  80  Ga.  263. 

This  section  cannot  be  invoked  by  a  creditor  of  estate  ;  he  can  force  an  ad- 
ministration :  70  Ga.  306. 

See  section  3782. 

Statute  runs  in  favor  of  estate,  except  the  one  year  in  which  representative 
is  exempt  from  suit :  70  Ga.  306. 

§3782.  Creditors  of  unrepresented  estates.  The  time  between  the  ^ctf04882"3' 
death  of  a  person  and  representation  taken  upon  his  estate,  or  be- 
tween the  termination  of  one  administration  and  the  commence- 
ment of  another,  shall  not  be  counted  against  creditors  of  his 
estate,  provided  such  time  does  not  exceed  five  years;  at  the  expira- 
tion of  that  time  the  limitation  shall  commence. 

§3783.  (2929.)  Absence  from  State  of  defendant .  If  the  defendant,  A^f5'64. 
in  any  of  the  cases  herein  named,  shall  remove  from  this  State,  the  ^oow^les 
time  of  his  absence  from  the  State,  and  until  here  turns  to  reside,  ^obj^sOT 
shall  not  be  counted  or  estimated  in  his  favor.  Acobb!9568. 

Statute  commencing  to  run  against  personalty  is  not  stopped  by  removal  of 
defendant  out  of  the  State :  5  Ga.  217.  Where  action  could  be  commenced  by 
holder  against  non-resident  maker  of  note,  from  time  of  his  return  :  11  Ga.  303. 
Defendant  residing  out  of  the  State,  not  within  exception  of  Act  of  1805 :  15  Ga. 
1.  Set-off  to  recover  back  money  lost  at  cards,  barred,  and  not  protected  by 
non-residence  of  parties:  25  Ga.  664.  Where  one  of  makers  of  note  out  of 
State  when  made  and  continuing  so,  not  within  terms  of  this  section :  32  Ga. 
253.  Where  the  limitation  Act  of  1869  applied  to  a  mortgage,  although  mort- 
gagor a  non-resident:  49  Ga.  441.  Section  cited  and  construed:  55  Ga.  264- 
266 ;  51/592.  This  section  does  not  apply  where  note  made  out  of  State  and 
maker  comes  in  the  State :  54  Ga.  126.  Absence  or  non-residence  of  a  debtor  who 
never  resided  here,  no  reply  to  the  statute  of  limitations:  58  Ga.  147.  Where 
principal  and  surety  both  reside  here  at  time  contract  made,  and  principal 
moves  out  of  State:  60  Ga.  377. 

Act  of  1855  changed  prior  law :  82  Ga.  329,  335  ;  reviewing  and  affirming :  60 
Ga.  376.    See  66  Ga.  283. 
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Apct|35855"6,  §3784.  (2930.)  Joint  action  and  apart  barred.  If  there  is  a  joint 
right  of  action,  and  some  of  the  persons  having  such  right  are  un- 
der any  of  the  foregoing  disabilities,  the  terms  mentioned  herein 
shall  not  be  computed  against  such  joint  action,  until  all  the  disa- 
bilities are  removed;  but  if  the  action  might  be  severed,  and  each 
sue  for  his  own  share,  those  free  from  disability  shall  be  barred,  and 
the  rights  of  those  only  protected  who  are  under  such  disability. 

As  applicable  to  an  action  of  trover  by  tenants  in  common  :  8  Ga.  201 ;  7/517. 
As  to  promise  of  one  of  joint  promisors  taking  debt  out  of  the  statute  of  lim- 
itations: 9  Ga.  467.     In  favor  of  one  of  several  infant  heirs:  10  Ga.  218. 

Tssi855"6'  §3785.  (2931.)  Fraud.  If  the  defendant,  or  those  under  whom 
he  claims,  has  been  guilty  of  a  fraud  by  which  the  plaintiff  has 
been  debarred  or  deterred  from  his  action,  the  period  of  limitation 
shall  run  only  from  the  time  of  the  discovery  of  the  fraud. 

How  far  fraud  a  reply  to  the  statute  in  ejectment  suit :  4  Ga.  308.  Fraud  is 
exception  in  equity  until  its  discovery:  8  Ga.  1,  68,  511.  Where  fraud  a  good 
reply  to  the  statute:  12  Ga.  371.  Where  fraud  practiced  by  feme  sole  and  not 
discovered  until  after  marriage  protects  her  during  coverture :  24  Ga.  259. 
Trustee  colluding  to  defraud  cestui  que  trust,  no  limitation  until  after  discovery 
of:  25  Ga.  76.  Equity  will  not  interfere  even  where  fraud,  where  negligence 
by  creditor  for  long  time :  28  Ga.  38 ;  60/449.  Seven  years  from  discovery  of 
fraud  as  to  sale  of  land  :  35  Ga.  280.  Fraudulent  concealment  from  cestui  que 
trust  of  her  rights  by  trustee :  35  Ga.  40,  44.  Where  defendant  because  of  fraud 
not  protected  by  statute  of  limitations :  39  Ga.  479.  As  to  defendant  showing 
when  knowledge  came  to  plaintiff  of  fraudulent  representations:  29  Ga.  288; 
45/457.  Section  cited  and  construed:  56  Ga.  685;  53/377;  60/488.  Where 
under  the  allegations  of  fraud  in  suit  on  guardian's  bond  the  limitations  of  1869 
could  not  be  set  up  :  55  Ga.  15.  Waiting  until  bar  of  statute  applied  after  dis- 
covery of  fraud  :  56  Ga.  685.     Fraud  as  reply  to  adverse  possession  :  46  Ga.  553. 

See  general  note  after  section  3778,  catchword  "Fraud." 

Allegations  of  fraud  not  sufficient  here  to  prevent  bar:  66  Ga.  255. 

Fraud  not  relieved  from  bar  where  defendant  concurred  :  67  Ga.  89. 

Personalty  gotten  possession  of  by  fraud  which  could  have  been  discovered 
by  ordinary  diligence,  not  prevent  bar  of  statute  :  67  Ga.  738,  739. 

Understanding  that  debt  might  be  allowed  as  set-off  on  judgment,  not  such 
fraud  as  would  prevent  statute  from  running  against  debt :  69  Ga.  553. 

Section  2565  construed  in  pari  materia  with  this ;  former  does  not  refer  to 
fraudulent  settlement ;  latter  does:  74  Ga.  187. 

Reasonable  dibVence  to  discover  the  fraud  incumbent  on  plaintiff:  81  Ga. 
611. 

The  fraud  must  be  such  as  involves  moral  turpitude  :  68  Ga.  201. 

To  prevent  bar  of  statute,  fraud  must  be  actual,  involving  moral  turpitude, 
not  constructive  :  75  Ga.  834. 

Jury  should  pass  upon  facts  in  question  of  fraud,  under  proper  instructions 
from  court:  75  Ga.  393-397. 

Ao£bb%.      §3?86.   (2932.)  Nonsuit  or  dismissal.     If  a  plaintiff  shall  be  non- 
^Igg855"6* suited,  or  shall  discontinue  or  dismiss  his  case,   and  shall   recom- 
mence within   six  months,  such  renewed  case   shall  stand  upon  the 
same  footing,   as  to  limitation,   with  the    original   case;    but  this 
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privilege  of  dismissal  and  renewal  shall  be  exercised  only  once  un- 
der this  clause. 

On  the  Act  of  1806  repealed:  1  Ga.  32.  When  suit  by  representative  of  de- 
ceased plaintiff  or  by  successive  trustees  sufficient :  13  Ga.  55.  Where  one  of 
defendants  party  to  first  and  renewed  suit  sufficient :  13  Ga.  306.  Where  could 
be  no  renewal  in  case  of  certiorari  :  23  Ga.  8.  Where  certiorari  could  be  re- 
newed :  48  Ga.  362 ;  32/435.  Where  the  parties  not  appealing  were  within  the 
saving  clause  of  the  statute :  32  Ga.  448.  This  section  repealed  by  limitation 
of  1869  as  to  actions  accruing  before  first  of  June,  1865 :  50  Ga.  263  ;  52/13,  14 ; 
47/339,  342.  But  as  to  actions  accruing  since  first  of  June,  1865,  this  section 
applies :  52  Ga.  328.  Does  not  apply  to  a  case  where  court  dismisses  on  de- 
murrer: 56  Ga.  185-188.  A  lien  on  sawmills  under  section  1985  of  Code,  not 
governed  by  terms  of  this  section :  57  Ga.  20.  There  can  be  no  renewal  of  a 
void  attachment  case  :  58  Ga.  147,  149.  When  a  certiorari  by  a  firm  can  be  re- 
newed in  six  months  after  dismissal:  60  Ga.  629-631.  It  is  only  the  original 
plaintiff  that  can  renew  a  suit  dismissed :  60  Ga.  44.  This  section  applies  to 
plaintiffs  and  not  defendants,  and  a  plea  is  not  a  case :  60  Ga.  362-364. 

Does  not  apply  to  case  removed  from  State  to  Federal  court  and  there  non- 
suited, so  as  to  permit  renewal  in  State  court:  68  Ga.  446. 

Suit  dismissed, in  Federal  court  not  renewed  in  State  court  under  this  sec- 
tion :  95  Ga.  17.  I. 

A  case  within  limitation  Act  of  1869,  i,  e.,  falling  due  before  1865,  could  not 
be  renewed  in  six  months  after  dismissed :  70  Ga.  443. 

This  general  provision  not  to  be  ingrafted  on  subsequent  special  statute  of 
limitations  :  70  Ga.  444.     See  47  Ga.  339,  342 ;  50/263 ;  52/13,  14,  328. 

Plaintiff  dismissed  for  want  of  prosecution  may  begin  again  within  six 
months  :  71  Ga.  214. 

Real  plaintiff,  though  usee  in  action  nonsuited,  may  renew:  73  Ga.  667. 

Suit  against  partnership  nonsuited,  cannot  be  recommenced  against  one 
partner,  under  this  section  :  75  Ga.  612.  ■ 

Ejectment  by  two  persons  jointly,  dismissed,  subsequent  action  by  one  of 
plaintiffs  not  recommencement  of  first  action :  92  Ga.  244. 

Certiorari  dismissed  for  lack  of  notice  to  attorney,  no  renewal  in  six  months : 
74  Ga.  837  ;  distinguishing  32  Ga.  435  ;  22/359. 

Where  certiorari  dismissed  on  hearing  because  bond  improperly  executed, 
second  application  within  six  months,  proper:  80  Ga.  495. 

Plaintiff,  not  barred  when  first  suit  brought,  failing  to  sue  within  six 
months  after  dismissal  and  barred  before  second  suit,  could  not  recover: 
80  Ga.  736. 

Second  certiorari,  being  renewal  of  first,  new  cost  certificate  not  necessary, 
second  writ  relating  alone  to  state  of  facts,  relatively  to  justice  court,  which 
existed  when  first  proceeding  instituted :  94  Ga.  660. 

Nonsuit  no  bar  to  subsequent  action  brought  in  time :  85  Ga.  420. 

Dismissal  for  want  of  evidence  virtually  nonsuit :  92  Ga.  522. 

Section  inapplicable  to  statutory  action  against  railroad  under  section  2197 : 
78  Ga.  239. 

Action  for  personal  injuries  not  barred  if  amendment,  with  declaration, 
shows  suit  renewal  of  suit  dismissed:  92  Ga.  669. 

Applicable  where  declaration  in  railroad  damage  case,  vitally  defective,  was 
amended  and  amendment  stricken  at  subsequent  term,  plaintiff  dismissing 
case :  93  Ga.  742. 
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New  promise. 

^obb47569       §3787.   (2933.)    Claims  pleaded  as  set-off.     Where  any  matter  has 

ApCt237855~6'  been  pleaded  as  a  set-off  in  a  suit,  and  the  suit  is  dismissed,  or  the 

$$4970, 3901.  case  i8  otherwise  disposed  of  without  a  hearing  upon  the  merits  of 

the  set-off,  such  set-off  shall  not  be  barred  until  the  expiration  of 

six  months  next  after  the  time  of  such  disposition  of  such  suit. 

In  equity  if  complainant  within  any  exception,  he  must  set  it  up  in  his  bill : 
8  Ga.  237.  A  creditor's  claim  not  barred  while  he  acts  as  sole  administrator 
on  debtor's  estate,  as  he  cannot  sue  himself:  57  Ga.  591. 

General  Note. — Eunning  of  statute  of  limitations  not  arrested  by  defend- 
ant homesteading :  81  Ga.  699;  distinguishing  80  Ga.  330. 


SECTION  3. 


NEW    PROMISE^ 


Act2358556,  §3788.  (2934.)  New  promise  must  be  in  writing.  A  new  promise,  in 
#433,2693  order  to  renew  a  right  of  action  already  barred,  or  to  constitute  a 
point  from  which  the  limitation  shall  commence  running  on  a  right 
of  action  not  yet  barred,  must  be  in  writing,  either  in  the  party's 
own  handwriting,  or  subscribed  by  him,  or  some  one  authorized  by 
him. 

As  to  express  promise  and  promise  by  implication :  15  Ga.  395 ;  6/588 ; 
5/486.  Court  to  determine  what  in  law  is  a  promise,  and  jury  to  find  what 
promise  was  made :  6  Ga.  486.  When  a  new  promise  by  maker  of  note  to 
prior  holder  sufficient :  7  Ga.  505.  Where  subsequent  promise  by  parol  would 
not  avail:  12  Ga.  615.  As  to  promises  before  debt  barred  and  independent 
promises:  14  Ga.  661.  As  to  difference  between  new  promise  as  to  tort  and 
assumpsit:  16  Ga.  114.  All  promises  since  February  20th,  1854,  must  be  in  writ- 
ing, to  remove  bar  of  statute:  20  Ga.  94.  Also  as  to  partial  payment  not  being 
sufficient :  22  Ga.  343.  Under  Act  of  February  20th,  1856,  the  new  promise  must 
be  in  writing:  32  Ga.  602.  Credit  on  note  in  part  payment  must  be  subscribed 
by  party  making,  or  by  some  one  lawfully  authorized  by  him  to  do  so :  36  Ga. 
538;  43/187;  49/441,  450.  Where  a  letter  was  held  to  be  too  indefinite  to 
amount  to  a  new  promise :  55  Ga.  264.  Letters  or  detached  papers  not  suffi- 
ciently describing  debt,  and  as  to  creditor  not  being  agent  of  debtor  to  enter 
credit:  62  Ga.  640-644.  Credit  on  note  by  direction  of  maker  by  letter:  62 
Ga.  415.     Promise  to  pay  in  a  certain  way  must  be  in  writing:  58  Ga.  500. 

Must  be  in  handwriting  of  maker,  or  subscribed  by  him,  or  some  one 
authorized  ;  holder  cannot  be  the  agent:  55  Ga.  187. 

To  bind  administrator  on  new  promise,  it  must  appear  that  bar  had  not  at- 
tached before  death  of  intestate  :  60  Ga.  362. 

See  notes  to  section  3789. 

Note,  being  barred,  compromised,  part  paid  cash  and  parol  promise  to  pay 
balance,  claim  not  revived  :  65  Ga.  49. 

Husband  can  revive  debt  to  wife  as  against  his  creditors  ;  this  is  not  fraud 
per  se,  but  only  acircumstance  to  be  considered:  72  Ga.  1. 

Debt  may  be  revived  either  before  or  after  it  is  barred,  and  the  statute 
begins  to  run  from  the  new  promise :  72  Ga.  14. 
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Immaterial  whether  new  promise  made  before  or  after  bar  attaches :  83 
Ga.  684. 

Unsigned  memorandum,  never  delivered,  but  in  hands  of  writer  at  his 
death,  insufficient:  72  Ga.  74. 

Acknowledgment,  to  relieve  bar,  must  be  made  known  to  somebody :  72 
Ga.  74. 

Debt  barred  by  statute  can  be  revived  by  new  promise  in  writing  without 
new  consideration  :  76  Ga.  371 ;  72/14. 

Letter  signed  by  executor  individually,  indicating  wish  to  pay  and  describ- 
ing note  only  vaguely  and  incorrectly,  does  not  constitute  new  promise:  80 
Ga.  260. 


Entry  on  instrument  sign ed  k\  debtor's  presence  by  his  verbal  authority,  jrs 

sufficient :  83  Ga.  683.     Vf/'^  A^C*^  ^9 

Statute  requiring  new^yromise  to  be  evidenced  by  writing,  not  statute  of  ^  ~     n  df    •    \j  fl 
limitations,  but  a  law  of/evidence,  intended  to  avoid  uncertainties  of  parol  *U(Jfy*<~iC  0%  Vrf*v  " 
testimony :  83  Ga.  683.  £++£  ~  S&tSQ  ( 

§3789.  (2935.)  Effect  of  credit  on  note.  A  payment  entered  upon 
a  written  evidence  of  debt  by  the  debtor,  or  any  other  written  ac- 
knowledgment of  the  existing  liability,  is  equivalent  to  a  new  prom- 
ise to  pay. 

See  notes  to  section  3788. 

Entry  of  credit  of  part  payment  on  note  by  maker:  9  Ga.  418.  Pay- 
ment for  purpose  of  preventing  statute  from  running:  14  Ga.  641.  Where 
partial  payment  or  verbal  acknowledgment  not  sufficient :  22  Ga.  343.  When 
payment  by  principal  of  note  before  barred  does  not  affect  indorser  or  surety 
not  a  party  to  it :  30  Ga.  479.  Where  payment  on  Sunday  will  not  avail  to  take 
out  of  the  statute :  31  Ga.  607.  In  1857  entry  of  credit  of  partial  payment  on  note 
did  not  constitute  new  promise :  34  Ga.  245.  Credit  should  be  made  by  maker 
or  one  authorized  by  him:  49  Ga.  441.     And  holder  not  agent:  55  Ga.  187,  188. 

Payment  entered  on  void  fi.  fa.  not  equivalent  to  new  promise:  66  Ga.  595. 

Entry  of  credit  by  payee's  agent,  at  instance  and  in  presence  of  maker  and 
surety,  new  promise  :  66  Ga.  531. 

Payment  entered  on  note  by  maker,  new  promise :  88  Ga.  166. 

So  by  maker's  agent  in  maker's  name :  89  Ga.  466. 

A  signed  entry  on  note  "1882,  April  27th,  by  balance  account  rendered  for 
1876,  credited  under  date  of  November  12th,  1876,  $48.01,"  operated  as  new 
promise  from  1882:  79  Ga.  301. 

Creditor's  entry,  although  authorized  by  debtor,  not  relieve  bar:  68  Ga.  834. 

Credit  of  part  payment  on  account  not  prevent  bar :  72  Ga.  760. 

"By  the  debtor"  means  by  the  debtor  himself,  not  by  his  agent,  unless 
agent's  authority  be  in  writing;  see  section  3002:  83  Ga.  683. 

Creditor  cannot  without  written  authority  be  debtor's  agent  to  enter  the 
credit.  But  it  does  not  follow  that  another  person  could  be  such  agent :  83 
Ga.  684 ;  disapproving  66  Ga.  531 ;  see  also  34  Ga.  245 ;  55/187  ;  62/639. 

Unsigned  memorandum,  never  delivered  but  in  hands  of  writer  at  his  death, 
insufficient.  Acknowledgment,  to  relieve  bar,  must  be  made  known  to  some- 
body :  72  Ga.  74. 

Where  solemn  admission  in  judicio  by  executor  in  his  cross-bill  took  debt 
out  of  statute  of  limitations :  74  Ga.  535. 

The  "written  acknowledgment"  must  clearly  refer  to  the  very  note  in  ques- 
tion :  79  Ga.  701. 
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New  promise. 

§3790.  (2936.)  Effect  of  new  promise.  A  new  promise  revives  or 
extends  the  original  liability;  it  does  not  create  a  new  one. 

Section  cited  and  construed :  62  Ga.  420,  421. 

Cited,  as  showing  that  barred  debt  is  good  consideration  for  the  new  prom- 
ise: 72  Ga.  14;  see  also  76  Ga.  371. 

New  promise  to  pay  firm  debt  by  one  partner  is  a  new  cause  of  action :  72 
Ga.  760. 

Rate  of  conventional  interest  borne  by  original  contract  is  part  of  liability 
revived  or  extended :  79  Ga.  301. 

AotfisSS;      §3791.   (2937.)  New  promise  by  partner.     After  the  dissolution  of 
237.23fi'      a  partnership,  a  new  promise  by  one  partner  revives  or  extends  the 
partnership  debt  only  as  to  himself,  and  not  as  to  his  copartners. 

As  to  what  was  the  law :  14  Ga.  647,  648. 

General  power  in  one  partner  to  settle  up  business,  not  include  indorsement 
of  new  draft  for  old  one :  68  Ga.  192. 

New  promise  by  one  partner  does  not  relieve  the  bar  as  to  the  firm:  72 
Ga.  760. 

Creditor  with  notice  of  dissolution,  accepting  draft  of  one  partner  for 
debt,  and  extending  time,  other  partner  released :  75  Ga.  855. 

Where  partnership  dissolved  and  firm  creditor's  claim  extended  by  note,  all 
members  not  signing  discharged,  firm  assets  not  discharged:  93  Ga.  128;  see 
also  20  Ga.  259  ;  24/310 ;  75/855. 

Act236855"6'  §3792.  (2938.)  By  joint  contractor .  In  cases  of  joint  or  joint  and 
several  contracts,  a  new  promise  by  one  of  the  contractors  operates 
only  against  himself. 

Where  it  was  held  that  promise  of  one  took  it  out  of  the  bar  of  the  statute 
as  to  other  joint  and  several  promisors :  9  Ga.  467 ;  14/641.  When  payment 
by  principal  or  maker  of  note  before  barred  by  the  statute  does  not  affect  in- 
dorse? or  surety  :  30  Ga.  479 ;  64/655,  661. 

66  Ga.  533.     See  72  Ga.  760. 

General  Note. — It  should  contain  certain  admissions  of  existing  debt:  5 
Ga.  486;  6/588,  521 ;  15/395.  Promise  of  joint  maker  and  surety  to  holder  on 
condition,  how  declared  on  :  9  Ga.  418 ;  6/486 ;  16/115  ;  14/661.  Evidence  as  to 
new  promise :  15  Ga.  395.  Letter  from  indorser  to  holder,  not  taking  the  note 
out  of  bar  of  statute :  9  Ga.  303.  Suing  on  a  new  promise  by  way  of  amend- 
ment to  declaration  :  9  Ga.  4.  When  a  new  promise  by  maker  to  prior  holder 
sufficient:  7  Ga.  505.  Action  on,  under  short  form:  12  Ga.  615.  A  new  promise 
not  on  condition :  19  Ga.  83.  As  to  actions  ex  contractu  and  ex  delicto:  16  Ga. 
114.  Statute  running  from  time  of  new  promise:  14  Ga.  661.  Statute  apply- 
ing to  original  demand,  governs:  28  Ga.  310.  Demand  barred  and  bar  re- 
moved by  new  promise,  cannot  be  pleaded  as  set-off  during  period  of  bar: 
31  Ga.  26. 

Executor  or  administrator,  new  promise  by :  Code,  §3433. 

Mortgage  barred  on  its  face,  petition  should  allege  new  promise  or  partial 
payment  with  sufficient  certainty  to  enable  defendant  to  plead,  etc. :  66  Ga.  334. 

Husband  cannot  give  note  to  father's  administrator  for  barred  debt,  and  de- 
feat wife's  alimony :  75  Ga.  633. 
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Of  breach  and  damage. 


CHAPTER  8. 

OF    BREACH    AND    DAMAGE. 

§3793.  (2939.)  Suits  for  breach  of  contracts.  If  a  contract  be  ^3666< 3643- 
entire,  but  one  suit  can  be  maintained  for  a  breach  thereof;  but  if 
it  be  severable,  or  if  the  breaches  occur  at  successive  periods  in  an 
entire  contract  (as  where  money  is  to  be  paid  by  installments),  an 
action  will  lie  for  each  breach;  but  all  the  breaches  occurring  up  to 
the  commencement  of  the  action  must  be  included  therein. 

Section  cited :  45  Ga.  158.  Where  the  contract  was  entire  and  could  not  be 
divided  so  as  to  bring  separate  suits:  54  Ga.  327.  Where  all  the  breaches  of 
warranty  should  be  assigned  that  have  accrued :  58  Ga.  388,  390. 

One  employed  for  five  months  at  monthly  salary,  and  wrongfully  discharged, 
may  sue  at  end  of  each  month :  68  Ga.  169 ;  see  also  53  Ga.  82.  See  notes  to 
section  3016. 

Persons  employed  for  a  specific  purpose,  if  discharged  before  completion, 
without  cause,  entitled  to  recover  for  breach  of  contract :  86  Ga.  408. 

In  suit  for  services  rendered,  judgment  for  plaintiff  conclusively  presumed 
to  include  all  that  was  due  him  when  suit  was  filed :  79  Ga.  319. 

Party  to  entire  contract  who  after  partly  performing  abandons  it,  can  re- 
cover nothing  for  such  part  performance.  Hence,  recovery  against  life-insur- 
ance company  for  canceling  policy,  not  reduced  because  of  benefits  enjoyed 
by  assured  under  policy:  74  Ga.  51. 

In  suit  on  contract,  if  time  stipulated  for  payment  be  after  building  com- 
pleted, plaintiff  must  show  completion  or  lapse  of  reasonable  time  before 
suit:  80  Ga.  698. 

Contract  for  sawed  lumber  to  be  paid  for  monthly  as  delivered  was  broken 
by  refusal  to  pay  for  first  installment  on  day  specified,  etc.  Demand  for  further 
specifications  and  delivery  of  balance  which  had  been  sawed,  unnecessary  to 
right  of  action  :  83  Ga.  666. 

Wife  leasing  land,  compelled  to  remove  by  wrongful  eviction  of  husband, 
entitled  to  damages :  85  Ga.  606. 

Failure  of  one  party  to  comply  with  contract  to  form  partnership,  gives 
other  party  right  to  recover  damages:  85  Ga.  616. 

Future  expenses,  occasioned  by  breach  of  contract,  not  recovered  by  execu- 
trix, not  showing  length  of  her  trust:  86  Ga.  517. 

§3794.   (2940.)  Liquidated  damages.     Damages  are  given  as  com-§2884- 
pensation  for  the  injury  sustained.     If  the  parties  agree,  in  their 
contract,  what  the  damages  for  a  breach  shall  be,  they  are  said  to 
be  liquidated,  and  unless  the  agreement  violates  some  principle  of 
law,  the  parties  are  bound  thereby. 

Liquidation  of  damages  for  the  mere  non-payment  of  money,  not  recover- 
able as  such:  26  Ga.  403-406.  Intention  controls  as  to  liquidated  damages  or 
penalty,  and  courts  not  relieving  against:  33  Ga.  536.  Bound  by  liquidated 
damages  in  this  case :  40  Ga.  76.  Where  the  damages  were  stipulated  :  44  Ga. 
124.  Stipulated  and  liquidated  damages:  58  Ga.  567,  572.  Section  cited :  63 
Ga.  241 ;  69/764. 

Damages  for  failure  of  employer  to  employ  assistant  to  overseer  under 
contract,  not  measured  by  wages  assistant  was  to  receive :  65  Ga.  351. 
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Of  breach  and  damage. 

Life-insurance  company's  breach  of  contract,  not  assented  to  by  insured, 
entitled  him  to  any  damages  sustained:  74  Ga.  51. 

On  breach  of  contract,  customary  commission,  on  disbursements  connected 
therewith,  not  collected,  if  none  actually  made :  86  Ga.  408. 

Written  agreement  here  to  deposit  certain  sum  as  forfeit,  is  agreement  for 
stipulated  damages :  91  Ga.  450. 

$g345,2fi4,  §3795.  (2941.)  Penalties.  Penalties  in  bonds  are  not  liquidated 
damages,  and  even  if  called  such,  yet,  if  it  appears  unreasonable 
and  not  so  actually  intended  by  the  parties,  the  law  will  give  only 
the  actual  damages;  and  in  all  cases  where  the  damage  is  capable  of 
computation,  and  is  not  uncertain  in  its  character,  such  stipulations 
will  be  declared  to  be  penalties. 

The  "eventual  condemnation-money"  secured  by  injunction  bond:  1  Ga. 
72.  Forthcoming  bond :  29  Ga.  110 ;  60/292.  Where  the  sum  stipulated  in  a 
bond  was  in  the  nature  of  a  penalty :  17  Ga.  609.  What  constituted  a  breach 
of  a  conditional  bond:  29  Ga.  139;  31/289.  When  a  promise  to  pay  money 
to  prevent  failure  of  contract  by  penalty,  not  enforced :  30  Ga.  344.  Inten- 
tion of  parties  determining  whether  an  agreement  a  penalty  or  liquidated 
damages :  52  Ga.  649 ;  35/226 ;  33/536,  432.  Where  only  actual  damages  recov- 
erable, the  forfeit  being  a  penalty:  44  Ga.  507,  124.  As  to  difference  between 
penalty  and  stipulated  damages:  56  Ga.  331,  337.  Penalty  being  fixed  in  a 
bond,  surety  not  liable  for  more  than  that  sum  and  interest:  59  Ga.  204. 

Estate  forfeited  under  terms  of  conveyance,  land  re-entered  and  sold  for 
ground-rent  due  under  the  contract,  tenant  entitled  to  overplus  after  rent 
paid :  71  Ga.  392. 

If  damages  uncertain  and  incapable  of  estimation,  sum  agreed  upon  in 
contract  will  be  taken  as  liquidated  damages :  69  Ga.  764 ;  see  also  58  Ga.  567. 

Distinction  between  penalty  for  breach  and  stipulated  damages,  and  rule 
of  recovery :  91  Ga.  450-458. 

$S?38?68'  §3796.  (2942.)  Expense  of  litigation.  The  expenses  of  litigation 
are  not  generally  allowed  as  a  part  of  the  damage's;  but  if  the  de- 
fendant has  acted  in  bad  faith,  or  has  been  stubbornly  litigious,  or 
has  caused  the  plaintiff  unnecessary  trouble  and  expense,  the  jury 
may  allow  them. 

Section  referred  to  and  construed  :  48  Ga.  515 ;  59/798 ;  49/316,  324. 

See  note  to  section  3908. 

As  to  counsel  fees :  67  Ga.  535. 

Charge  on  subject  of  plaintiff's  recovery  of  counsel  fees  as  part  of  damages, 
not  warranted  by  facts.     Rule  stated :  69  Ga.  78. 

Error  to  charge  law  of  this  section,  where  no  evidence  to  support:  86 
Ga.  203. 

In  action  for  damages  for  malicious  trover  suit,  not  error  to  charge  law  of 
this  section  :  86  Ga.  463. 

Counsel  fees  and  expenses  considered  in  estimating  damages  for  false  im- 
prisonment, although  no  bad  faith  ;  stubborn  and  litigious  conduct  shown  on 
part  of  defendant:  69  Ga.  251. 

Where  expenses  of  litigation  recovered  because  defendant  caused  plaintiff 
unnecessary  trouble  and  expense :  76  Ga.  294. 
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Where  vendor,  who  warranted  soundness  of  horse,  buyer  paying  cash,  re- 
ceived horse  back  because  unsound  but  retained  purchase-money,  in  action 
for  money,  damages  for  bad  faith  proper:  83  Ga  382, 

Bad  faith  negatived  in  trover  case,  counsel  fees  not  recoverable,  though 
stipulated  in  note  reserving  titio,  action  not  being  on  contract:  88  Ga.  525. 

Bad  faith  negatived,  under  the  circumstances ,  by  an  offer  by  insurance 
company  of  eighty  percent,  of  amount  of  policy ;  94  Ga.  786. 

Discretionary  with  jury  whether  to  allow  damages  at  all ;  amount,  how- 
ever not  discretionary,  but  must  be  proved :  90  Ga.  811. 

Attorney's  fees  not  allowed  where  action  brought  for  specific  performance 
of  contract  and  damages  for  breach  thus  waived :  93  Ga.  747. 

Senior  mortgagee  compelling  junior  mortgagee  to  come  into  proceedings, 
cannot  get  attorney's  fees  from  junior  mortgagee's  share  of  fund,  for  stub- 
born litigation  :  95  Ga.  146. 

Rule  only  applies  where  privity  of  contract:  95  Ga.  149,  150. 

§3797.   (2943.)  Exemplary  damages.    Exemplary  damages  can  never  $$2i40,3806. 
be  allowed  in  cases  arising  on  contracts. 

Where  mortgagee  entered  on  lands  by  mistake,  not  a  case  for  exemplary  or 
vindictive  damages:  61  Ga.  297,299.  Where  on  breach  of  contract  merely, 
exemplary  damages  were  not  demanded:  61  Ga.  132,  133;  59/426. 

Punitive  damages  in  case  of  malicious  abuse  of  legal  process,  or  without 
probable  cause,  applied  to  foreclosure  and  levy  of  mortgage  before  contract 
time :  67  Ga.  534. 

Applied  to  case  where  conductor  of  train  refused  to  take  holder  of  ticket, 
who  was  passed  on  next  train  :  68  Ga.  190.  • 

Error  to  charge  that  malice  may  be  considered  in  fixing  damages  for 
breach  of  contract :  86  Ga.  517. 

§3798.  (2944.)  Remote  damages.  Remote  or  consequential  dam- ^Jf; ml. 
ages  are  not  allowed  whenever  they  cannot  be  traced  solely  to  the 
breach  of  the  contract,  or  unless  they  are  capable  of  exact  computa- 
tion, such  as  the  profits  which  are  the  immediate  fruit  of  the  con- 
tract, and  are  independent  of  any  collateral  enterprise  entered  into 
in  contemplation  of  the  contract. 

When  prospective  profits  too  remote :  22  Ga.  269 ;  30/561,  577 ;  34/542 ;  19/417- 
420 ;  56/188.  Speculative  damages  not  recoverable :  25  Ga-  386 ;  57/130 ;  26/125 ; 
55/75.  Damages  for  breach  of  contract  in  regard  to  exercise  of  trade,  not  too  re- 
mote :  39  Ga.  655.  Only  allowed  when  traceable  solely  to  breach  of  contract,  and 
exactly  computed :  41  Ga.  71.  What  damages  are  allowed  for  enticing  off  serv- 
ants: 43  Ga.  601.  Damages  traceable  to  the  act,  but  not  the  legal  and  natu- 
ral consequences,  too  remote :  51  Ga.  583.  Evidence  to  establish  consequential 
damage  to  a  mill-shoal :  53  Ga.  178.  What  damages  are  too  remote  in  action 
for  damages  to  land  by  mill-dam :  54  Ga.  84.  Where  railroad  only  liable  for 
actual  damages  for  failing  to  run  train  according  to  schedule:  58  Ga.  180. 
Where  damages  alleged  are  speculative  or  too  remote,  etc.,  should  be  taken 
advantage  of,  by  special  demurrer :  60  Ga.  164.  Where  damages  not  too  re- 
mote :  60  Ga.  149. 

See  notes  to  sections  3911  and  3912. 

Section  was  codified  from  19  Ga.  417,  22/269,  25/386,  and  other  early  deci- 
sions; 74  Ga.  249, 


3798  EIGHTH  TITLE.— CHAPTER  8.  848 

Of  breach  and  damage. 

Consequential  damages  recoverable  in  action  trespass  quare  clausum  /regit, 
from  one  having  right  of  entering  lands  for  lawful  purpose,  who  exceeds 
authority :  67  Ga,  535. 

Profits  not  recoverable  as  such,  may  be  proved  and  considered  in  estimat- 
ing magnitude  of  injury :  67  Ga.  535. 

Prospective  profits  on  land  planted  not  allowed  as  damages  in  suit  on  war- 
ranty of  seed  sold :  68  Ga.  780. 

Possibility  of  profit,  loss  of,  too  remote :  81  Ga.  285. 

Anticipated  profits  too  remote :  81  Ga.  792. 

Profits  of  hotel  in  reasonable  contemplation  of  contract  for  rent,  not  too  re- 
mote. Hotel-keeper  not  restricted  here  to  exact  computation  of  loss.  Loss  of 
contract  to  sublet,  not  allowed  :  75  Ga.  583. 

Profits  anticipated  from  business  to  be  carried  on  upon  premises,  not  recov- 
erable from  landlord  as  damages  for  breach  of  rent  contract :  79  Ga.  743. 

Contract  giving  agent  exclusive  territory  for  sale  of  goods,  measure  of  dam- 
ages for  breach  is  agreed  commission  less  cost  of  doing  the  work.  Profits  as 
damages :  71  Ga.  605. 

Failure  of  theatrical  troupe  to  reach  place  of  performance  for  which  tickets 
had  been  sold,  too  remote:  71  Ga.  518. 

Where  damages  sought  by  purchaser  against  vendor  of  inferior  sawmill,  for 
loss  from  abandoning  farming  for  milling,  and  other  remote  damage,  came 
"within  the  very  words  of  this  section"  :  74  Ga.  234,  249. 

Where  one  contracts  to  purchase  personalty  at  stipulated  price,  measure  of 
damages  for  rejection  thereof,  seller  keeping  it,  is  difference  between  market 
price  then  and  contract  price :  74  Ga.  498 ;  see  also  50  Ga.  644. 

If  it  has  no  market  value  at  place  of  delivery,  then  the  value  in  nearest  mar- 
ket, or  agreed  price  less  best  price  obtainable  at  earliest  practicable  sale,  with 
expenses  of  holding  it:  90  Ga.  254. 

Measure  of  damages  for  failure  to  deliver  goods  is  difference  between  con- 
tract price  and  market  value  at  date  of  breach  and  place  of  delivery :  74  Ga. 
422;  87/334. 

Shipment  rejected  without  cause,  measure  of  damages  is  contract  price  less 
net  proceeds  of  resale :  87  Ga.  221.    See  general  note  hereafter. 

Turpentine-still  worm  delayed  by  railroad  and  not  delivered  until  hunted 
up  by  owners,  latter  could  recover  expenses,  value  of  turpentine  lost,  and  any 
damages  from  delay :  77  Ga.  412. 

Damage  not  traceable  to  violation  of  contract,  no  recovery :  86  Ga.  800. 

Damage  from  delay  in  delivering  machinery,  to  cottonseed  bought  in  order 
to  start  oil-mill,  defense  pro  tanto  to^suit  for  price  of  machinery,  when.  Meas- 
ure of  damages  where  machinery  not  up  to  warranty,  purchaser  retaining  it: 
81  Ga.  93. 

No  recovery  against  railroad  for  not  feeding  and  watering  stock  during  delay, 
if  stipulated  that  shipper  was  to  do  so.  Loss  in  value  due  to  unreasonable 
delay  might  be  recovered :  87  Ga.  463. 

See  notes  to  sections  on  Common  Carriers. 

Possible  ultimate  liability  not  support  action :  89  Ga.  815. 

Damages  for  breach  of  contract  to  furnish  cross-ties,  whereby  compliance 
with  accepted  bid  defeated,  not  speculative  nor  too  remote:  90  Ga.  417. 

Prospective  profits  from  resale  of  land,  unknown  to  vendor,  not  recoverable : 
94  Ga.  171. 

Damages  from  operator  disclosing  to  prospective  customer  telegram  which 
at  once  decided  him  to  buy  from  another  without  waiting  to  hear  from  plain- 
tiff, too  remote :  94  Ga.  202. 
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Where  unreasonable  delay  of  telegraph  company  in  delivering  cablegram  to 
ship-broker  lost  him  commissions,  recovery  of  amount  of  such  commissions 
was  not  too  remote:  73  Ga.  286. 

As  to  whether  damages  speculative,  where  salesman  deprived  of  prospective 
commissions  by  employer's  breach  of  contract:  91  Ga.  404. 

§3799.  Damages  contemplated  by  parties.     Damages  recoverable  for 71  Ga- 518- 
a  breach  of  contract  are  such  as  arise  naturally  and  according  to  the 
usual  course  of  things  from  such  breach,  and  such  as  the  parties 
contemplated  when  the  contract  was  made,  as  the  probable  result  of 
its  breach. 

See  notes  to  section  3798. 

§3800.   (2945.)  Interest.     In  all  cases  where  an  amount  ascertained  $$2876> 2882- 
would  be  the  damages  at  the  time  of  the  breach,  it  may  be  increased 
by  the  addition  of  legal  interest  from  that  time  till  the  recovery. 

Back  interest  recoverable  as  stipulated  damages :  1  Ga.  469.  In  an  action  of 
trover  the  value  of  the  property  with  interest,  correct  measure  of  damages :  18 
Ga.  648.  With  the  damages  found  ought  to  recover  interest :  30  Ga.  422.  Interest 
on  value  of  cotton  intrusted  to  and  failed  to  be  delivered  by  a  warehouseman : 
49  Ga.  434-436.  Owner  of  cotton  recovering  its  value  and  interest :  53  Ga.  395- 
399.  Where  the  damage  was  the  interest  on  the  investment:  30  Ga.  561. 
Section  referred  to:  38  Ga.  221.  Where  jury  could  allow  interest  on  unpaid 
wages :  61  Ga.  483,  486.  Jury  may  add  interest  to  damages  for  property  taken : 
63  Ga.  604-608. 

In  widow's  suit  for  husband's  homicide,  error  to  instruct  jury  to  increase 
damages  by  interest  from  date  of  homicide :  66  Ga.  499. 

In  suit  for  destroying  property,  interest  not  allowed  eo  nomine,  but  jury 
may  consider  delay  and  other  things :  68  Ga.  818. 

Measure  of  damages  for  not  paying  note  at  maturity  is  the  interest :  69  Ga. 
463. 

Where  exemplary  damages  allowable,  interest  cannot  be  added :  78  Ga.  581. 

Justice  court  ousted  of  jurisdiction  by  erroneous  application  of  this  section : 
78  Ga.  137. 

In  suit  against  railroad  for  killing  mules,  whole  verdict  is  damages,  though 
including  interest ;  recovery  exceeding  amount  claimed  in  pleadings  illegal,  in 
absence  of  proper  amendment :  87  Ga.  191. 

§3801.  (2946.)  Nominal  damages.  In  every  case  of  breach  of  con-  ^3728> 3896- 
tract,  the  other  party  has  a  right  to  damages;  but  if  there  has  been 
no  actual  damage,  the  plaintiff  can  recover  nominal  damages  which 
will  carry  the  costs.  But  if  the  defendant,  before  suit  is  brought, 
or  afterward,  and  before  trial,  tenders  to  the  plaintiff  as  much  or 
more  than  he  finally  recovers,  no  costs  shall  be  recovered  accruing 
subsequent  to  the  tender. 

As  to  actual  damage:  44  Ga.  507,237;  42/463.  Where  court  may  confine 
jury  to  agreed  price  as  measure  of  damages:  44  Ga.  19.  A  new -trial  in  a  case 
of  tort  to  recover  nominal  damages :  60  Ga.  496  ;  18/539.  Meaning  of  nominal 
damages:  56  Ga.  352.  Doctrine  of  damages  discussed  :  30  Ga.  241-248.  Meas- 
ure of  damages:  29  Ga.  461. 

Client  entitled  at  once  to  nominal  damages  at  least  from  attorney  giving 
bad  advice  as  to  title  :  72  Ga.  82. 
54 
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The  breach  of  duty,  not  resulting  special  damages,  gives  right  of  action  :  72 
Ga.  82. 

Refusal  to  comply  with  agreement  which  contemplated  putting  plaintiff  in 
possession  of  land  was  not  damnum  absque  injuria:  74  Ga.  581. 

Ejection  of  passenger  entitled  by  contract  to  transportation,  actionable  per 
se,  measure  for  jury :  73  Ga.  252 ;  see  also  59  Ga.  426  ;  61/132,  133  ;  68/190. 

Failure  of  train  to  stop  at  station  to  which  passenger  had  ticket,  a  tort  for 
which  she  could  recover  nominal  damages  at  least:  89  Ga.  23. 

Cipher  cablegram  to  ship-broker  not  delivered  in  reasonable  time,  recovery 
not  limited  to  nominal  damages:  73  Ga.  285. 

Breach  must  be  shown,  and  time  it  occurred,  to  recover  nominal  damages 
for  failure  to  deliver  goods :  74  Ga.  421. 

If  goods  booked  to  leave  port  on  given  day,  delayed  until  subsequent  day, 
action  lies :  88  Ga.  592. 

Cited  in  case  of  breach  of  contract  to  purchase  interest  in  electric  light 
patents  :  93  Ga.  526. 

Breach  of  contract  gives  right  of  action  independent  of  all  averments  of 
special  damage :  79  Ga.  743. 

86°g'  648        §3802.  Plaintiff  bound  to  lessen  damage.     Where  by  a  breach  of  con- 
83ra*4oi'  tract  or  negligence  one  is  injured,  he  is  bound  to  lessen  the  damages 

as  far  as  is  practicable  by  the  use  of  ordinary  care  and  diligence. 

But  this  does  not  apply  in  cases  of  positive  and  continuous  torts. 

Where  goods  which  merchant  ordered  miscarried  through  telegraph  com- 
pany's error,  reasonable  diligence  required  merchant  to  sell  goods  at  point 
delivered.     Measure  of  damages  :  83  Ga.  401. 

$3907.  §3803.    (2947.)   Discretion  of  jury  as  to  damages.     The  question  of 

damages  being  one  for  the  jury,  the  court  should  not  interfere,  unless 
the  damages  are  either  so  small  or  so  excessive  as  to  justify  the  in- 
ference of  gross  mistake  or  undue  bias. 

Whether  damages  are  excessive  is  for  the  court:  20 Ga.  428;  23/222-224. 
Evidence  supporting  the  verdict,  it  will  not  be  set  aside  because  excessive :  42 
Ga.  271;  34/536,541;  29/294;  but  see  27  Ga.  87-92.  This  section  referred  to 
and  construed  :  49  Ga.  502 ;  41/75,  76.  When  only  the  court  will  interfere  with 
verdict  of  damages  by  jury  in  action  for  tort :  51  Ga.  33,  34.  Where  the  court 
held  the  verdict  of  the  jury  for  damages  was  excessive:  54  Ga.  426.  Question 
of  damages  is  for  the  jury  generally  :  58  Ga.  Ill ;  41/71-76. 

See  notes  to  sections  3905  and  3907. 

Arm  broken,  verdict  of  $750  for  broken  arm,  not  excessive  here:  85  Ga.  869. 

Bias  or  mistake  inferred  from  excess  :  70  Ga.  248.  No  absolute  measure  for 
loss  of  member,  agony,  etc. ;  law  trusts  to  conscience  of  jurors  ;  but  where  par- 
tiality manifest  from  excessiveness  of  verdict,  case  reversed:  83  Ga.  515. 
Damages  high,  but  not  so  excessive  as  to  warrant  inference  of  partiality, 
prejudice  or  corruption  :  70  Ga.  465.  Where  verdict  so  excessive  as  to  show 
prejudice,  and  new  trial  granted:  76  Ga.  209.  Second  verdict  not  disturbed 
unless  so  excessive  as  to  plainly  show  bias,  etc. :  75  Ga.  332.  Verdict  not 
disturbed  unless  so  excessive  ms  to  show  bias:  77  Ga.  576.  Verdict  not  so 
excessive  as  to  show  bias  or  prejudice  in  jury  :  91  Ga.  99. 

Charge  that  jury  should  consider  ordinary  rules  of  weighing  testimony 
before  averaging  estimates  of  witnesses  to  ascertain  damages,  proper:  65 
Ga.  550. 
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Car-coupler,  $2,500  for  injuries  to,  upheld  here :  83  Ga.  583.  See  catch- 
words "Fingers"  and  "Hand,"  post. 

Collar-bone,  $2,000  for  telephone-pole  falling  on  collar-bone,  not  excessive 
here :  87  Ga.  69. 

Drain,  damages  for  stopping  drainage  not  excessive :  84  Ga.  61. 

Enticing  servants,  damages  awarded  for  enticing  away  another's  servants 
not  excessive,  under  aggravating  circumstances  here:  75  Ga.  198. 

False  imprisonment,  applied  in  case  of  false  imprisonment :  68  Ga.  359. 

Fingers,  $4,000  for  car-coupler's  loss  of  second  and  third  fingers  and  injury 
to  first,  went  to  extreme  limit,  if  not  beyond  it:  83  Ga.  588.  Verdict  of  $500 
for  serious  injury  to  thumb,  not  excessive:  85  Ga.  183.  Verdict  for  cutting 
fingers  of  factory-hand  fifteen  years  old :  82  Ga.  632. 

Flagman,  $5,000  for  permanent  injuries  to  flagman  by  fall  from  trestle,  up- 
held here :  89  Ga.  558. 

Hand,  where  plaintiff  lost  his  right  hand,  verdict  for  $4,700  not  excessive: 
71  Ga.  407.  $2,350  for  mashing  car-coupler's  hand,  not  excessive  here :  88 
Ga.  16.     $475  for  mashing  car-coupler's  hand  not  excessive :  88  Ga.  19. 

Homicide,  jury  not  confined  to  any  fixed  rule  in  measuring  damages  for 
homicide:  76  Ga.  772.    See  note  to  section  3828. 

Infant,  $5,000  for  street-car  running  over  small  boy,  not  reversed :  83  Ga. 
453.     $13,750  for  injuries  to  nine-year-old  child,  excessive  here:  83  Ga.  515. 

Jury,  Supreme  Court  not  substitute  its  estimate  for  jury's:  10  Ga.  37; 
66/272.  Question  of  damages  for  jury,  and  verdict  not  disturbed  as  excessive 
unless  gross  mistake  or  bias  suspected :  68  Ga.  609,  610. 

Leg,  verdict  for  broken  leg  held  excessive :  66  Ga.  253. 

Libel,  $1,000  damages  for  libel,  not  excessive  here :  78  Ga.  753. 

Malicious  arrest,  suit  for  malicious  arrest,  where  $1,000  was  excessive :  78 
Ga.  733. 

Mistake,  tort  traceable  to  negligent  mistake  and  not  intentional  violation 
of  rights,  $750  would  appear  to  be  excessive  here  :  86  Ga.  641. 

New  trial,  judgment  granting  new  trial,  for  excessive  verdict,  affirmed  with 
direction :  77  Ga.  193. 

Passenger,  where  railroad  negligently  took  passenger  beyond  destination, 
verdict  for  $100  reasonable:  77  Ga.  75.  Passenger  ejected  for  not  paying 
fare,  etc.,  verdict  for  $1,750,  not  excessive  under  facts  here:  68  Ga.  219.  Ejec- 
tion of  passenger  entitled  by  contract  to  transportation,  actionable  per  se ; 
measure  for  jury:  73  Ga.  252;  see  also  59  Ga.  426;  61/131,  132;  68/190.  Cited, 
in  holding  $50.00  damages  not  too  large  for  being  put  off  a  street-car  :  70  Ga. 
368,380.  $1,000  not  excessive  for  wrongful  expulsion  of  passenger  here:  77 
Ga.  674.  $1,000  upheld  for  insults  to  colored  passenger  by  drunken  whites, 
winked  at  by  conductor:  89  Ga.  554.  $500  for  conductor's  threat  to  expel 
passenger,  extreme,  but  not  interfered  with :  88  Ga.  443.  $1,500  for  ejecting 
passenger  from  train,  excessive :  90  Ga.  562. 

Permanent  injury,  $1,000  not  excessive  recovery  for  permanent  and  disabling 
injuries  to  man  of  twenty-four  years  :  86  Ga.  418.     See  "Flagman,"  ante. 

Seduction,  verdict  by  husband  against  seducer  for  $1,400,  not  excessive:  85 
Ga.  231. 

Sidewalk,  $1,000  for  damages  to  female  by  defect  in  sidewalk,  not  excessive : 
88  Ga.  21. 

Verdict  for  amount  within  range  of  testimony,  not  interfered  with  here: 
75  Ga.  529.  Damages  not  excessive  here :  77  Ga.  412.  Verdict  not  excessive : 
84  Ga.  37.  Under  evidence  verdict  not  excessive,  but  demanded  here:  84  Ga. 
279.    Verdict  for  $16,044  damages,  sustained  by  evidence  in  this  case:  86  Ga. 
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294.     Verdict  for  $1,000  not  excessive  in  this  case :  86  Ga.  744.     Where  verdict 
not  allowing  certain  damages  was  error :  88  Ga.  232. 

Write  off  damages,  new  trial  granted  for  excessive  damages,  but  court  can- 
not write  off  in  suit  for  personal  injury  :  70  Ga.  120. 

$$3556,3616.  §3804.  (2948.)  On  covenants  of  warranty  to  land.  Upon  a  covenant 
of  warranty  of  title  to  land,  the  damages  should  be  the  purchase- 
money  with  interest  thereon  from  the  time  of  sale,  unless  the  jury 
should  think,  under  the  circumstances  of  the  case,  that  the  use  of 
the  premises  was  equal  to  the  interest  on  the  money,  and  that  such 
equitable  set-off  should  be  allowed.  If  valuable  improvements  have, 
been  made,  the  interest  should  be  allowed. 

Where  an  assignee  of  the  title  can  pursue  a  previous  warrantor  for  breach : 
4  Ga.  593.  Judgment  in  another  State  and  an  eviction,  as  evidence  of  breach 
of  warranty  here :  5  Ga.  276.  When  vendee  evicted  and  was  entitled  to  value 
of  improvements  and  what  paid  to  take  up  incumbrance :  7  Ga.  228.  Assump- 
sit on  implied  warranty :  5  Ga.  551.  Vendee  evicted  may  recover  value  of  land 
with  interest :  19  Ga.  497 ;  24/533.  Where  judgment  against  purchaser,  prima 
facie  evidence  of  breach  of  warranty :  25  Ga.  566.  No  damage  to  vendee  by  his 
eviction,  only  secured  against  future  loss:  28  Ga.  514.  Liability  of  warrantor 
of  title  notified  of  suit  to  evict  vendee :  32  Ga.  13.  Judgment  in  claim  case 
against  vendor  and  warrantor,  evidence  of  eviction  of  vendee :  33  Ga.  45.  Plain- 
tiff seeking  to  recover  purchase-money  for  failure  of  title  must  account  for 
value  of  use :  55  Ga.  288.  Where  vendee  could  not  recover  from  vendor  or  give 
another  the  right  to  recover  for  breach  of  warranty  :  56  Ga.  198.  Vendee  cast- 
ing on.  warrantor  burden  of  proof  in  suit  for  breach:  54  Ga.  81.  When  no 
breach  of  warranty  established  in  favor  of  warrantee  :  59  Ga.  124.  When  evic- 
tion established :  61  Ga.  395.  Defendant  must  set  up  breach  of  warranty  to 
action  for  purchase-money :  49  Ga.  452. 

See  notes  to  section  3544. 

Vendee  may  recover  of  his  warrantor  amount  paid  to  remove  valid  incum- 
brance :  74  Ga.  793. 

Suit  for  breach  of  general  warranty  maintained,  though  purchaser  knew  of 
defect  when  deed  taken  :  75  Ga.  407 ;  see  also  69  Ga.  476. 

Plea  of  failure  of  consideration  not  allowed  to  suit  on  notes  for  purchase  of 
land :  75  Ga.  565. 

Where,  after  selling  part  of  tract  to  individual,  vendor  sells  to  railroad  a 
right  of  way  through  whole  tract,  receiving  pay  therefor,  individual's  recov- 
ery not  limited  to  value  of  land,  but  measured  by  pro  rata  part  of  price  rail- 
road paid  :  78  Ga.  461. 

Interest  upon  money  paid  for  land,  to  which  vendor  had  no  title,  is  recover- 
able from  what  time :  85  Ga.  142. 

In  action  for  breach  of  warranty  to  lands,  what  must  be  shown  to  author- 
ize recovery :  93  Ga.  25. 

Measure  of  damages  for  breach  of  warranty  as  to  quantity  of  timber  sold 
is  due  proportion  of  purchase-money  with  interest :  93  Ga.  700. 

§3805.  (2949.)  On  bond  for  titles.  Upon  breach  of  a  bond  for  title 
to  land,  the  value  of  the  premises  at  the  time  of  the  breach,  with 
interest  thereon,  should  be  the  measure  of  damages;  but  if  the  ven- 
dee has  bought  up  the  outstanding  title,  the  actual  damage  sustained 
by  him  only  can  be  recovered. 
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Measure  of  damages,  value  of  land  at  time  when  title  should  have  been 
made,  with  interest:  9  Ga.  133;  49/11;  21/504;  17/602;  22/62;  19/497.  Bill  to 
recover  damages  for,  not  barred  until  twenty  years  after  accrual  of  the 
right :  8  Ga.  106.  Where  it  is  breach  of  bond,  although  obligee  may  know  all 
land  not  in  the  tract :  46  Ga.  316.  Can  only  be  compelled  to  make  a  joint 
deed  where  bond  joint:  46  Ga.  99.  In  suit  on  breach  of  warranty  of  deed, 
title-bond  in  evidence  also:  47  Ga.  516.  Value  of  premises  at  time  of  breach, 
with  interest,  measure  of  damages :  49  Ga.  11.  Action  for  breach  of  bond  in 
survivor  of  two  obligees:  49  Ga.  268.  Vendee's  right  against  vendor  on  breach 
of  warranty,  barred  by  his  bankruptcy :  55  Ga.  172.  Section  referred  to :  63 
Ga.  280.  Measure  of  damages  where  purchaser  under  bond  for  titles  buys  up 
outstanding  title  thereto :  64  Ga.  309. 

Note  for  future  supplies  secured  by  deed,  bond  back;  obligee  dies;  heirs 
consuming  supplies  to  amount  of  note  and  paying  note,  not  affect  estate's 
right  to  reconveyance  on  paying  amount  actually  advanced :  82  Ga.  46. 

Equitable  suit  on  bond  for  title,  where  recovery  should  have  been  in  pro- 
portion to  amount  paid,  with  interest:  82  Ga.  46. 

Plaintiff  alleging  demand  must  prove  it,  or  else  amend  by  alleging  suffi- 
cient excuse  why  no  demand  made :  82  Ga.  47. 

Verdict  should  be  in  solido,  not  so  much  "with  interest"  :  82  Ga.  47. 

Where  vendee,  to  protect  himself,  bought  lands  at  sheriff's  sale,  not  re- 
lieved from  contract  of  purchase,  but  could  setoff  amount  expended:  69 
Ga.  636. 

Where  vendor  of  land  refuses  to  comply  with  contract  of  sale,  measure  of 
damages  is  difference  between  contract  price  and  value  of  land  at  breach: 
74  Ga.  582. 

Conveyance  of  land  is  breach  of  bond,  although  merely  cloud  on  title; 
measure  of  damages ;  jury  should  not  consider  their  knowledge  of  values : 
91  Ga.  617,  618. 

Tender  of  balance  purchase-money,  not  necessary  to  recovery  for  breach  of 
bond  by  conveying  lands  away:  91  Ga.  619. 

Prospective  profits  from  resale  of  land,  unknown  to  vendor,  not  recover- 
able: 94  Ga.  171. 

§3806.   (2950.)  Necessary  expense.      Any  necessary  expense  which  $$3796, 2140. 
one  of  two  contracting  parties  incurs  in  complying  with  the  con- 
tract, may  be  recovered  as  damages. 

Stated:  19  Ga.  417;  41/71. 

Prospective  profits  on  land  planted,  not  allowed  as  damages  in  suit  on  war- 
ranty of  seed  sold :  68  Ga.  780. 

Turpentine-still  worm  delayed  by  railroad  and  not  delivered  until  hunted  up 
by  owners,  latter  could  recover  expenses,  value  of  turpentine  lost,  etc. :  77 
Ga.  412. 

Damage  from  delay  in  delivering  machinery,  to  cottonseed  bought  in  order 
to  start  oil-mill,  defense  pro  tanto  to  suit  for  price  of  machinery,  when. 
Measure  of  damages  where  machinery  not  up  to  warranty,  purchaser  retain- 
ing it:  81  Ga.  93. 

Where  telegraph  company  failed  to  deliver  telegram  and  sale  of  cotton  pre- 
vented, liable  for  difference  between  agreed  price,  less  best  price  obtainable 
at  earliest  practicable  sale  with  expenses  of  holding  it:  90  Ga.  254. 

As  against  special  demurrer,  expenses  should  be  itemized :  90  Ga.  417. 

Consignee  who  protects  himself  by  sale  of  damaged  goods  can  recover  his 
actual  damages :  89  Ga.  815. 
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Suit  on  breach  of  contract  of  employment,  expenses  in  seeking  employment 
elsewhere,  recoverable:  84  Ga.  639. 

General  Note. — Equity's  jurisdiction  for  account  for  damages:  4  Ga.  385. 
Measure  of  damages  where  seller  refuses  to  deliver  goods  to  buyer:  5  Ga.  172. 
Where  premature  discharge  from  service,  may  sue  for  damages  for  breach  of 
contract :  8  Ga.  191 ;  21/157.  Damages  on  a  receipt  for  money  on  refusal  to 
pay,  and  also  for  frivolous  appeal:  11  Ga.  154.  Where  employee  not  entitled 
to  recover,  because  of  violent  acts  to  employer :  14  Ga.  135  ;  30/612.  Measure 
of  damages  for  obstructing  a  highway :  15  Ga.  39.  A  contract  on  which  dam- 
ages for  breach  are  recoverable :  25  Ga.  391.  Where  no  breach,  unless  the  right 
of  selection  of  the  accounts  refused :  29  Ga.  137.  Measure  of  damages  for 
breach  of  contract  by  other  side:  29  Ga.  461.  Measure  of  damages:  30  Ga. 
561,423,868,  245.  Where  mutual  duties:  30  Ga.  330.  Action  for  breach  of 
contract  against  defendant's  executor:  30  Ga.  866.  Damages  for  breach  of 
contract  by  carpenter's  unskillful  work:  30  Ga.  1.  How  damages  computed 
where  parties  refuse  to  carry  out  contracts  entered  on :  42  Ga.  462.  Rule  of 
damage  for  false  representation:  30  Ga.  948.  Contract  repudiated  by  both, 
no  criterion  of  damages :  25  Ga.  675.  Breach  of  duty  not  presumed  in  action 
against  public  officer:  22  Ga.  373.  Damages  for  trespass:  22  Ga.  353.  Accep- 
tation of  part  by  obligee,  no  election  as  to  measure  of  damages  by  residue:  60 
Ga.  292.  Violation  of  cross-obligations  pleaded  to  action  for  damages :  36  Ga. 
454.  Unliquidated  damages  not  pleaded  as  set-off:  21  Ga.  108.  Excessive 
damages  :  59  Ga.  426.  Damages  for  official  default  is  the  injury  sustained :  19 
Ga.  142;  17/521,  631.  Damages  on  a  memorandum  to  deliver  flour:  25  Ga.  391. 
Injunction  against  damages  for  water:  33  Ga.  Sup.  141. 

As  to  damages  for  injuries  by  carriers,  see  notes  to  sections  2263  et  seq.  By 
railroads  from  running  trains,  see  notes  to  sections  2320  et  seq.  Employer's 
wrongful  discharge  of  employee,  notes  to  section  3016.  Breach  of  warranty, 
notes  to  section  3556. 

Bond,  as  to  breach  of  bond  when  sheriff's  sale  restrained,  and  when  re- 
straining order  revoked  and  property  readvertised.  Measure  of  damages :  91 
Ga.  132. 

Employment  contract,  liability  of  master  and  servant  respectively  for  breach 
of  contract  of  employment  properly  charged:  65  Ga.  512.  Measure  of  damages 
for  breach  of  contract  of  employment  by  discharge  is  actual  loss  to  date  of  trial. 
Due  diligence  must  be  used  to  get  other  employment:  81  Ga.  439.  Though 
suit  brought  before  term  of  hiring  expires,  if  trial  not  had  until  after  ex- 
piration, all  damages  admissible:  81  Ga.  440. 

"Gold"  contract,  measure  of  damages  for  not  paying  note  at  maturity,  note 
payable  in  "gold  or  its  equivalent"  :  69  Ga.  460.  In  action  against  insurance 
company  for  canceling  policy,  premiums  payable  in  gold,  measure  of  damages 
is  an  amount  of  currency  equivalent  (in  gold)  to  value  of  premiums  paid 
measured  in  gold  at  time  of  their  payment,  with  interest:  74  Ga.  56. 

Levee,  where  railroad  company,  buying  land  on  river-front,  bound  to  keep 
up  levee  thereon  for  protection  of  adjacent  owners:  75  Ga.  192. 

Mortgage,  where  one  contracted  not  to  enforce  mortgage  within  stated 
time,  and  violates  agreement,  actual  damages  recoverable  without  alleging 
malice:  67  Ga.  534,  535. 

Non-delivery  of  goods,  measure  of  damages  for  non-delivery  of  goods  pur- 
chased :  91  Ga.  396.  See  notes  to  section  3798.  Measure  of  damages  for 
breach  of  contract  to  deliver  potatoes:  95  Ga.  429. 

Quality  of  goods,  measure  of  damages  in  suit  by  purchaser  of  seed,  against 
vendor,  on  warranty  of  quality.  Prospective  profits  of  land  planted,  not  ele- 
ment of  damage:  68  Ga.  780.     Generally,  measure  of  damages  for  delivery  of 
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goods  of  quality  inferior  to  that  contracted  for  is  difference  between  their 
value  and  value  of  goods  fulfilling  contract:  74  Ga.  234. 

Bemedy,  action  for  breach  proper  remedy,  where  railroad  company  settled 
personal  injury  claim  by  agreeing  to  employ  party  for  life,  and  violated  it: 
92  Ga.  782. 

Sale  of  cotton,  measure  of  damages,  where  one  bought  cotton  of  warehouse- 
man, resold,  but  could  not  deliver  because  warehouseman  had  disposed  of 
cotton :  68  Ga.  774. 

Telegram,  measure  of  damages  for  mistake  in  telegram  in  price  closing  con- 
tract of  sale :  71  Ga.  760. 

Tort,  one  making  executory  sale  of  mules,  causing  one  sold  under  void  at- 
tachment, tort,  not  breach  of  contract:  65  Ga.  79. 
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Of  Torts,  or  Injuries  to  Persons  or  Property. 


/^V  '  X-"  CHAPTER  1. 

GENERAL    PRINCIPLES,    AND    HEREIN    OF    FRAUD    AND    DECEIT. 

$$3802,3797.  §3807.  (2951.)  What  are  torts.  A  tort  is  a  legal  wrong  committed 
upon  the  person  or  property  independent  of  contract.  It  may  be 
either  — 

Section  referred  to  and  construed  :  49  Ga.  208  ;  51/446. 

Cited  :  71  Ga.  65. 

One  making  executory  sale  of  mules,  causing  one  sold  under  void  attach- 
ment, tort,  not  breach  of  contract:  65  Ga.  79. 

Right  of  action  for  tort  not  assignable :  69  Ga.  365. 

Action  for  damages  to  hogs,  upon  breach  of  contract  of  shipment,  is  ex 
contractu;  for  damages  from  fraudulent  representations,  not  in  contract,  is  ex 
delicto:  68  Ga.  644. 

Breach  of  duty  arising  by  contract  may  be  a  tort:  70  Ga.  368. 

Municipality  not  liable  for  negligence  or  inefficiency  of  fire  department,  or 
insufficiency  of  water  supply,  etc. :  78  Ga.  241. 

Water  company's  breach  (by  omission  only)  of  contract  with  city,  not  tort 
to  private  property  of  citizen  :  83  Ga.  220. 

Passenger  may  recover  for  wrongful  expulsion  from  train,  although  con- 
ductor did  not  put  hands  on  him:  91  Ga.  514. 

Sheriff  not  guilty  of  trespass  who  levies  execution  founded  upon  judg- 
ment on  forged  bond  given  under  section  4605:  93  Ga.  579. 

$2849.  1    x  direct  invasion  of  some  legal  right  of  the  individual. 

Cited  and  referred  to :  49  Ga.  208  ;  52/466. 

Whenever  right  to  enjoy  property  is  invaded,  and  injury  arises  therefrom, 
owner  may  recover  damages  therefor,  without  having  done  anything  to  avoid 
consequences:  80  Ga.  291. 

2.  The  infraction  of  some  public  duty  by  which  special  damage 
accrues  to  the  individual. 

Such  as  a  defect  in  a  sidewalk  :  53  Ga.  607.     Cited  :  52  Ga.  466. 

City  not  liable  for  injury  caused  by  obstruction  on  street  here,  unless 
chargeable  with  notice:  77  Ga.  757. 

Breach  by  railroad  of  contract  of  carriage,  being  breach  of  public  duty,  is 
tort:  89  Ga.  22,  23. 

Occupant  of  store  liable  in  damages  to  person  falling  in  cellar  opening  on 
sidewalk,  though  caused  by  negligence  of  another  person  to  whom  space  over 
opening  had  been  sublet:  85  Ga.  146. 

See  notes  to  section  1833  on  Municipalities,  etc. 

Municipality,  having  right  to  tax  for  its  support,  liable  for  injury  caused  by 
defective  structure  in  highway,  although  not  expressly  made  so  by  charter ; 
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93  Ga.  672.  Not  liable  for  negligence  or  inefficiency  of  fire  department,  or 
insufficiency  of  water  supply,  etc. :  78  Ga.  241.  Nor  for  torts  committed  by 
police  officers :  54  Ga.  468;  62/290;  65/387;  67/621;  68/740;  88/455. 

3.  The  violation  of  some  private  obligation  by  which  like  damage 
accrues  to  the  individual. 

In  the  former  case,  no  special  damage  is  necessary  to  entitle  the 
party  to  recover.     In  the  two  latter  cases  such  damage  is  necessary. 

Telegraph  company  held  liable  for  special  damages,  for  failure  to  transmit 
and  deliver  message  accepting  offer  of  employment ;  measure  of  damages : 
93  Ga.  692. 

§3808.  (2952.)  Injury  common  to  all.  Injury  in  common  with  the 
community,  though  to  a  greater  extent,  will  not  give  a  right  of  ac- 
tion for  the  infraction  of  some  public  duty.  It  must  be  some  special 
damage  to  the  individual,  in  which  the  public  have  not  participated, 
although  liable  thereto. 

Though  street-railway  authorized  by  statute  along  particular  street,  if  it 
cause  special  damage  to  adjacent  residence,  action  lies:  82  Ga.  321. 

§3809.  (2953.)  Breach  of  legal  duty  gives  action.  When  the  law  re- 
quires one  to  do  an  act  for  the  benefit  of  another,  or  to  forbear  the 
doing  of  that  which  may  injure  another,  though  no  action  be  given 
in  express  terms,  upon  the  accrual  of  damage  the  party  may  recover. 

Section  cited  and  construed :  75  Ga.  356. 

Municipality,  having  right  to  tax  for  its  support,  liable  for  injury  occa- 
sioned by  defective  structure  in  highway,  although  not  expressly  made  so 
by  charter:  93  Ga.  672. 

Telegraph  company  held  liable  for  special  damages,  for  failure  to  trans- 
mit and  deliver  message  accepting  offer  of  employment ;  measure  of  dam- 
ages :  93  Ga.  692. 

§3810.  (2954.)  Breach  of  private  duties.  Private  duties  may  arise 
either  from  statute,  or  flow  from  relations  created  by  contract  ex- 
press or  implied.  The  violation  of  any  such  specific  duty,  accom- 
panied with  damage,  gives  a  right  of  action. 

Section  cited :  52  Ga.  466 ;  49/209. 

Damnum  absque  injuria:  75  Ga.  356;  78/308;  citing  61  Ga.  287;  53/186. 

Quoted  in  suit  for  tort  arising  from  contract:  70  Ga.  368. 

Cited,  where  connecting  railroad  was  sued  instead  of  one  contracted  with: 
71  Ga.  61. 

Only  actual  or  nominal  damages  recovered  for  breach  of  contract  by  com- 
mon carrier  to  transport  passenger :  59  Ga.  426 ;  61/131 ;  68/190. 

Failure  of  train  to  stop  at  station  to  which  passenger  had  ticket  entitles 
passenger  to  nominal  damages  at  least:  89  Ga.  23. 

Creditor  lending  on  spurious  stock  issued  by  directors  has  action  against 
them  individually:  71  Ga.  726. 

Landlord  maliciously  and  without  probable  cause  suing  out  dispossessory 
warrant,  liable  to  tenant  for  special  damages :  91  Ga.  217. 

Telegraph  company  liable  for  injury  to  sender,  for  failure  to  properly 
transmit  message :  68  Ga.  299. 
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As  to  whether  meaning  of  telegraph  message  so  obscure  as  to  limit  usual 
liability  of  company  for  failure  to  properly  transmit:  68  Ga.  299. 

That  telegram  related  to  cotton-futures  speculation,  not  relieve  company 
from  damages  for  failure  to  properly  transmit :  68  Ga.  300.    But  see  83  Ga.  25. 

Telegraph  company  held  liable  for  special  damages  for  failure  to  transmit 
and  deliver  message  accepting  offer  of  employment ;  measure  of  damages :  93 
Ga.  692. 

Municipality,  having  right  to  tax  for  its  support,  liable  for  injury  occasioned 
by  defective  structure  in  highway,  although  not  expressly  made  so  by  charter: 
93  Ga.  672. 

Refusing  to  allow  timber  cut  in  pursuance  of  previous  contract  was  a  tort: 
88  Ga.  236.     Section  5388  inapplicable. 

Measure  of  damages  for  refusal  to  deliver  wood  bought  lying  on  the  ground  : 
93  Ga.  700. 

Executor  wrongfully  preventing  purchaser  of  wood  from  intestate  entering 
lands  and  getting  wood,  personally  liable  for  tort.  Mere  objection  to  entry, 
without  threat  of  violence,  not  give  right  of  action  :  93  Ga.  700. 

Sfsogf'  §3811.  (2955.)  Cases  of  election.  When  a  transaction  partakes  of 
the  nature  both  of  a  tort  and  a  contract,  the  party  complainant 
may  waive  the  one  and  rely  solely  upon  the  other. 

Stated  :  6  Ga.  584 ;  7/191 ;  17/105 ;  18/293 ;  38/216.     Section  referred  to  and 
construed:  39  Ga.  107;  53/398. 
See  notes  to  section  3903. 
Cited,  where  a  connecting  railroad  was  sued  instead  of  one  contracted  with : 

71  Ga.  61. 

May  sue  for  tort,  invoking  contract  warranting  competency  of  fellow-serv- 
ant, to  change  legal  rule  of  liability  of  principal  for  fault  of  fellow-servant:  67 
Ga.  761. 

May  waive  contract  and  sue  for  breach  of  duty :  68  Ga.  839. 

Express  warranty  knowingly  false,  may  be  waived  as  a  contract,  and  action 
brought  for  deceit.  That  warranty  was  acted  on,  imperfectly  alleged,  ground 
for  demurrer,  but  not  to  arrest  judgment,  or  change  suit  from  tort  to  contract : 

72  Ga.  331. 

Action  for  damages  consequent  on  breaking  terms  of  lease,  sounding  in  tort. 
Contract  set  out  by  way  of  inducement,  and  tort  consisting  in  eviction,  etc. : 
72  Ga.  280. 

Person  put  off  a  street-car  wrongfully  may  sue  in  tort.  In  such  case  the 
contract  creates  the  duty,  but  the  violation  of  duty  is  a  tort:  70  Ga.  368. 

Passenger  wrongfully  expelled  from  train  may  recover  for  tort,  not  re- 
stricted to  breach  of  contract :  91  Ga.  514. 

Where  plaintiff  could  waive  conversion  and  sue  for  money  had  and  received. 
But  where  title  had  not  passed,  remedy  was  suit  on  contract  for  value  of  con- 
sideration :  72  Ga.  213. 

Owner  of  cotton  sold  and  proceeds  converted  may  waive  tort  and  sue  for 
money  had  and  received :  92  Ga.  686. 

Where  life-tenant  under  will  exchanged  property,  executor  could  waive  tort 
and  administer  property  taken  in  exchange :  93  Ga.  678. 

Action  here  was  for  breach  of  warranty  in  horse-trade,  caused  by  false  rep- 
resentations as  to  disease,  and  not  suit  for  tort ;  justice  court  had  jurisdiction  : 
80  Ga.  150. 

Declaration  interpretable  either  as  on  contract  or  in  tort,  not  demurred  to, 
treated  at  trial  as  plaintiff  elects :  87  Ga.  734. 
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§3812.  (2956.)  Privity.  No  privity  is  necessary  to  support  an  ac- 
tion for  a  tort,  but  if  the  tort  results  from  the  violation  of  a  duty 
itself  the  consequence  of  a  contract,  the  right  of  action  is  confined 
to  the  parties  and  privies  to  that  contract,  except  in  cases  where  the 
party  would  have  had  a  right  of  action  for  the  injury  done,  inde- 
pendent of  the  contract. 

Cited,  in  case  of  one  wrongfully  put  off  street-car:  70  Ga.  368. 

Where  one  holding^,  fa.  as  collateral,  collected  it  but  returned  it  without 
entry  to  plaintiff ,  who  sold  it,  transferee  had  no  right  of  action  against  such 
collateral  pledgee,  injury,  if  any,  being  "consequence  of  a  contract"  to  which 
transferee  was  a  stranger :  73  Ga.  526. 

Water  company,  under  contract  with  city  for  water  supply,  not  liable  to 
citizen  taxpayer  for  loss  by  fire  from  breach  of  such  contract :  83  Ga.  219. 

Action  by  S.  Herrman  &  Bro.  not  supported  by  evidence  that  injured  horse 
belonged  to  S.  Herrman:  92  Ga.  385. 

Privity  of  contract  with  telegraph  company  not  necessary  to  maintain 
action  for  statutory  penalty  for  failure  to  promptly  transmit  message,  etc. :  92 
Ga.  620. 

§3813.   (2957.)  Fraud  and  damage  give  action.     Fraud  by  one,  ac-$3669, 
companied  with  damage  to  the  party  defrauded,  in  all  cases  gives  a 
right  of  action. 

Fraud  and  damage  give  good  cause  of  action :  7  Ga.  434  ;  20/86.  In  equity  : 
14  Ga.  316.  The  rule  of  recovery  being  the  actual  damage  suffered  by  the 
fraud:  44  Ga.  237.  One  carrier  liable  to  another  for  wrongful  carriage  of 
goods :  51  Ga.  439,  446. 

§3814.  (2958.)  Deceit.  Willful  misrepresentation  of  a  material «ggf' 4026' 
fact,  made  to  induce  another  to  act,  and  upon  which  he  does  act  to 
his  injury,  will  give  a  right  of  action.  Mere  concealment  of  such  a 
fact,  unless  done  in  such  a  manner  as  to  deceive  and  mislead,  will 
not  support  an  action.  In  all  cases  of  deceit,  knowledge  of  the 
falsehood  constitutes  an  essential  element.  A  fraudulent  or  reckless 
representation  of  facts  as  true,  which  the  party  may  not  know  to 
be  false,  if  intended  to  deceive,  is  equivalent  to  a  knowledge  of  the 
falsehood. 

When  action  for  deceit  can  be  sustained :  2  Ga.  66.  May  treat  the  contract 
as  a  nullity  and  sue  on  the  deceit:  6  Ga.  584.  For  false  and  fraudulent  repre- 
sentation of  the  character  and  credit  of  a  person :  4  Ga.  95.  Misrepresenta- 
tions must  be  known  to  the  defendant  as  such:  18  Ga.  291,  404.  No  scienter 
material  formerly :  9  Ga.  430.  Now  it  must  be  alleged  and  proved :  32  Ga. 
382;  26/366.  Fraud  and  damage  must  concur,  to  afford  relief:  14  Ga.  316-318. 
Deceit  notwithstanding  refuses  to  warrant,  where  fraud :  23  Ga.  420.  Pur- 
chaser does  not  lose  rights  by  use  of  thing  purchased  after  he  knows  of  deceit 
and  after  it  is  tendered  back  by  him :  25  Ga.  708.  What  necessary  to  make  a 
third  party  liable  for  representation  of  another's  solvency :  26  Ga.  241.  Ac- 
tion for  deceit  dies  with  defendant;  quxre  as  to  plaintiff:  29  Ga.  61.  Fraud  in 
sale  of  a  note:  29  Ga.  687.  A  letter  countersigned  did  not  amount  to  deceit: 
22  Ga.  623,  627.  Where  a  representation  that  a  person  might  be  credited  was 
no  deceit :  28  Ga.  392.   Representation  as  to  credit,  to  be  actionable,  must  indi- 
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cate  to  what  extent :  30  Ga.  90 ;  28/392.  Section  referred  to  and  construed  :  64 
Ga.  235,  236.  A  plea  to  avoid  a  sale  for  representations  to  induce  purchaser 
should  allege  they  were  knowingly  false  and  fraudulent :  55  Ga.  164.  Warranty 
may  be  waived  and  suit  brought  for  fraud  and  deceit :  57  Ga.  443-446 ;  6/584. 
Deceit  pleaded  as  against  a  note  for  a  mule :  47  Ga.  273. 

See  notes  to  sections  3533  and  4026. 

Cited,  where  directors  of  a  corporation  issued  spurious  stock  and  borrowed 
on  it  as  genuine  :  71  Ga.  726. 

Section  applied  to  the  fraudulent  palming  off  of  certain  worthless  notes,  in 
a  horse-swap :  74  Ga.  294. 

Creditor  deceived  as  to  capital  of  bank,  may  recover  against  parties  to  fraud  ; 
non  sequitur,  that  creditors  can  all  recover  against  bank's  stockholders :  74  Ga. 
251. 

Cashier  of  bank  not  liable  in  damages,  for  failure  to  notify  customer  of 
insolvency :  77  Ga.  152. 

Surety  induced  to  sign  by  false  representations,  makes  case  of  fraud,  with 
damages  :  77  Ga.  159. 

Where  partner  sold  to  copartner,  making  false  representations  on  informa- 
tion from  firm  clerk,  purchaser  knowing  this,  sale  not  voidable :  68  Ga.  100. 

Where  one  transferred^,  fas.  in  payment  of  debt,  falsely  representing  that 
sheriff  had  money  to  pay  fi.  fas.,  action  for  deceit  lies  :  69  Ga.  365. 

Facts  here  did  not  show  deceit  in  misrepresentation  of  acreage  of  tract  of 
land  sold.     Deceit  defined  :  69  Ga.  78. 

Measure  of  damages,  where  one  sells  lands  fraudulently  misrepresenting 
quantity  :  91  Ga.  601 ;  see  also  79  Ga.  410. 

Previous  knowledge  of  boundaries  of  lands  bought,  not  debar  recovery  for 
fraudulent  misrepresentations  as  to  quantity,  when:  91  Ga.  601. 

True  owner  of  land  not  bound  to  disclose  ownership  to  one  who  built  house 
on  land  under  employment  of  contractor  here  :  91  Ga.  759. 

In  action  on  agent's  deceitful  representation  to  induce  purchase  of  mules, 
under  this,  and  section  3026,  question  of  fraud  as  described  in  section  4029, 
peculiarly  for  jury :  73  Ga.  138. 

Fraudulent  representations  of  plaintiff,  no  defense  to  contract,  unless  de- 
fendant misled  thereby  :  76  Ga.  219. 

Petition  fatally  defective  in  not  alleging  that  plaintiff  acted  on  fraudulent 
representations:  77  Ga.  151,  152. 

Where  declaration  negatived  knowledge  of  deceit,  not  expressly,  but  by 
clear  implication  :  88  Ga.  632. 

Action  of  deceit  nonsuited,  because  no  fraud,  misrepresentations,  or  mis- 
placed confidence :  95  Ga.  535. 

$2693.  §3815.   (2959.)  Letters  to  obtain  credit.    No  action  shall  be  sustained 

for  deceit  in  representation  to  obtain  credit  for  another,  unless  such 
misrepresentation  be  in  writing,  signed  by  the  party  to  be  charged 
therewith. 

When  action  lies  on :  4  Ga.  95.  A  mere  statement  about  another  that  did 
not  make  the  person  so  stating  liable :  19  Ga.  305.  Recommendations  as  to 
another,  how  far  binding:  19  Ga.  310;  20/371.  Liability  for  positive  assertion 
of  solvency  of  another :  24  Ga.  454 ;  26/241.  Representations  that  a  person  may 
be  safely  credited  should  have  indicated  to  what  extent,  to  be  actionable:  30 
Ga.  90 ;  28/392.     A  letter  of  credit  held  actionable :  30  Ga.  919. 

See  notes  to  sections  2693  and  2966. 
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Does  not  apply  to  shield  directors  of  corporation  who  borrowed  money  on 
spurious  stock  as  genuine  :  71  Ga.  726. 

§3816.   (2960.)    Torts  to  wife,  etc.     Every  person  may  recover  for «g«s, 8041, 
torts  committed  to  himself,  or  his  wife,  or  his  child,  or  his  ward,  or 
his  servant. 

A  father  suing  for  injuries  to  his  minor  son :  15  Ga.  349.  And  also  for  loss 
of  services :  60  Ga.  320.  But  see  where  infant  child  incapable  at  time  of  serv- 
ice :  54  Ga.  503.  But  wife  must  be  joined  in  the  action  with  the  husband,  for  a 
tort  to  her:  57  Ga.  252.  A  woman's  suit  for  injuries  to,  and  loss  of  services  of , 
minor  son  :  57  Ga.  357. 

See  notes  to  sections  3868,  3869  and  3828. 

Section  merely  declaratory  of  common  law :  73  Ga.  520. 

Seems  principal  cannot  recover  for  tort  to  agent  or  overseer :  72  Ga.  818. 

Father  recovering  for  injury  by  machinery  to  his  minor  daughter:  72 
Ga.  217. 

Master  cannot  recover  for  assault  on  servant,  unless  some  loss  of  service 
results:  81  Ga.  461. 

No  recovery  by  parent  for  homicide  of  child,  unless  loss  of  services  resulted : 
73  Ga.  520. 

Declaration  seeking  damages  by  mother  for  homicide  of  minor  son,  in  1886, 
not  based  upon  loss  of  service,  demurrable  :  85  Ga.  193. 

Where  minor  child  killed  by  wrongful  negligence,  father  could  recover 
for  loss  of  services,  etc.,  though  mother  might,  under  Act  of  October  27th, 
1887,  have  statutory  right  of  action  for  homicide  itself:  87  Ga.  648;  see  also  60 
Ga.  320. 

Measure  of  damages  in  suit  by  one  for  tortious  injury  to  wife  by  railroad 
company :  91  Ga.  466,  471. 

§3817.   (2961.)  By  wife,  servant,  etc.     Every  person  shall  be  liable  $§gf2'3^7' 

for  torts  committed  by  his  wife,  and  for  torts  committed  by  his  1*041,2657, 

.  .  .  .     .     2501- 

child,  or  servant  by  his  command,  or  in  the  prosecution  and  within 

the  scope  of  his  business,  whether  the  same  be  by  negligence  or  vol- 
untary. 

Where  husband  and  wife  sued  in  same  action  for  tort  of  wife  during  cover- 
ture :  11  Ga.  20.  Section  referred  to  and  construed :  46  Ga.  449 ;  62/694.  When 
landlord  not  responsible  for  damages  for  tort  of  cropper :  56  Ga.  398.  But  the 
servant  must  have  committed  the  tort  within  the  scope  and  prosecution  of 
employer's  business,  to  render  him  liable :  57  Ga.  253.  Railroads  liable  for 
torts  of  conductors  and  other  servants  :  58  Ga.  216,  219  ;  60/492-495,  282.  Fail- 
ure to  exercise  authority  to  prohibit  servant  is  to  permit :  14  Ga.  138. 

As  to  personal  liability  of  agent,  see  section  3041  and  notes. 

"Servant"  here  means  domestic,  not  agent  or  overseer:  72  Ga.  815. 

City  not  liable  for  tortious  arrest,  etc.,  by  police  officer :  54  Ga.  468  ;  62/290 ; 
65/387  ;  68/740 ;  88/455  ;  67/621.     See  notes  to  section  1833. 

City  not  liable  for  malicious  killing  of  dog  by  "dog-killer,"  although  dog 
had  on  collar  prescribed  by  ordinance,  etc. :  93  Ga.  797. 

As  to  liability  of  railroad  company  for  battery  by  conductor  on  one  negoti- 
ating for  passage:  69  Ga.  827. 

Railroad  liable  for  voluntary  tort  of  conductor,  while  plaintiff  was  negoti- 
ating with  him  for  passage.  This  section  must  be  construed  with  section  3031 
80  as  to  harmonize  the  two :  72  Ga.  292. 

Licensee  of  lunch  privileges  at  depot  not  railroad's  servant:  81  Ga.  461. 
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Sleeping-car  company  liable  to  passenger  for  valuables  stolen  by  porter  or 
conductor:  95  Ga.  314. 

See  notes  on  Common  Carriers. 

Company  owning  track,  liable  for  negligence  of  another  company  using  it 
by  permission  :  90  Ga.  203. 

Brakeman  throwing  rock  at  boys  who  had  ceased  climbing  on  train,  acts 
beyond  scope  of  business,  and  company  not  liable  for  hitting  bystander: 
94  Ga.  124. 

In  action  for  tortious  killing  of  cow  by  defendant's  son,  son's  sayings  to 
plaintiff  after  transaction  terminated,  inadmissible  against  father:  73  Ga.  96. 

Suit  in  justice  court  for  triple  damages  for  killing  cow,  under  section 
1766,  not  convertible  into  mere  action  for  value  of  cow  hereunder:  73  Ga.  98. 

Patent-medicine  proprietor  liable  to  one  who  purchases  through  druggist 
and  follows  directions  accompanying  medicine ;  aliter,  as  to  medicine  known 
to  be  dangerous :  83  Ga.  457. 

Generally,  mental  infirmity  which  would  excuse  servant  from  criminal 
responsibility  would  excuse  master  civilly  ;  aliter,  if  infirmity  known  to  mas- 
ter before  tort:  79  Ga.  461. 

Master  not  liable  for  negligence  of  servant  who,  at  time  of  injury,  was 
hired  to  another  and  absolutely  under  latter's  control:  86  Ga.  274. 

ft1'8031'  §3818.  (2962.)  By  employee.  The  employer  generally  is  not  re- 
sponsible for  torts  committed  by  his  employee  when  the  latter 
exercises  an  independent  business,  and  in  it  is  not  subject  to  the 
immediate  direction  and  control  of  the  employer. 

Section  referred  to  and  construed :  46  Ga.  449.  Yet  municipal  corporation 
liable  for  street  not  being  in  good  repair  at  all  events:  49  Ga.  316.  When 
landlord  not  responsible  for  torts  of  his  cropper:  56  Ga.  398. 

Lessor  not  liable  to  servant  of  lessee  for  negligence  of  latter,  except 
when :  67  Ga.  430. 

Employer  is  liable  for  failure  of  contractor  to  do  duty  imposed  by  statute 
or  municipal  ordinance  with  reference  to  manner  of  doing  work:  71  Ga.  506. 

Employer  not  liable  for  casual  act  of  wrong  or  negligence  by  independent 
contractor  or  his  servant.  But  contractor  who  retains  control  or  furnishes 
material  is  liable  for  act  of  subcontractor:  71  Ga.  506. 

Street-railroad  employing  independent  contractor,  Hot  liable  for  his  torts : 
87  Ga.  756. 

Train-hand's  instructions  to  temporary  substitute  engaged  by  him,  as  to 
how  work  should  be  done,  could  not  affect  company :  87  Ga.  374. 

Independent  contractor  ceasing  to  be  such,  because  railroad  took  charge, 
railroad  primarily  liable  for  personal  injuries  in  construction  :  90  Ga.  829. 

In  absence  of  any  evidence  of  ratification  (see  section  3820),  employer's 
plea  of  general  issue  contemplated  this  section  within  its  scope.  Presumed 
that  employee  was  employed  to  do  work  in  lawful  manner,  not  in  negligent 
and  unlawful  manner:  79  Ga.  589. 

That  employer  had  agent  to  see  work  done  according  to  contract,  without 
interfering,  not  make  him  liable :  79  Ga.  589. 

There  was  no  evidence  that  defendant  railroad  ratified  trespass  of  cross-tie 
subcontractor:  81  Ga.  395. 

«Lo3i-22ft7  §3819.  Employer,  when  liable  for  acts  of  contractor.  The  employer  is 
liable  for  the  negligence  of  the  contractor — 
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1.  When  the  work  is  wrongful  in  itself,  or,  if  done  in  the  ordinary- 
manner,  would  result  in  a  nuisance; 

2.  Or,  if  according  to  previous  knowledge  and  experience,  the 
work  to  be  done  is  in  its  nature  dangerous  to  others,  however  care- 
fully performed; 

3.  Or,  if  the  wrongful  act  is  the  violation  of  a  duty  imposed 
by  express  contract  upon  the  employer; 

4.  Or,  if  the  wrongful  act  is  the  violation  of  a  duty  imposed  by 
statute; 

5.  Or,  if  the  employer  retains  the  right  to  direct  or  control  the 
time  and  manner  of  executing  the  work;  or  interferes  and  assumes 
control,  so  as  to  create  the  relation  of  master  and  servant,  or  so  that 
an  injury  results  which  is  traceable  to  his  interference; 

6.  Or,  if  the  employer  ratifies  the  unauthorized  wrong  of  the  in- 
dependent contractor. 

§3820.   (2963.)  Ratification  of  torts.     By  ratification  of  a  tort  com-  $3041. 
mitted  for  one's  benefit,  the  ratifier  becomes  liable  as  if  he  com- 
manded it;  otherwise,  if  the  act  was  done  for  the  benefit  of  a  third 
person . 

Can  be  no  subsequent  ratification  by  principal  of  illegal  agency:  9  Ga.  164. 
Where  no  agency  by  ratification  or  otherwise :  56  Ga.  398. 

Retention  of  employee,  after  negligent  act,  not  a  ratification  by  master: 
35  Ga.  333. 

No  evidence  of  ratification  here :  79  Ga.  589  ;  81/395. 

§3821.   (2964.)    Vicious  animals.     A  person  who  owns  or  keeps  a  §§1756, 1767. 
vicious  or  dangerous  animal  of  any  kind,  and  by  the  careless  man- 
agement of  the  same,  or  by  allowing  the  same  to  go  at  liberty,  another 
without  fault  on  his  part  is  injured  thereby,  such  owner  or  keeper 
shall  be  liable  in  damages  for  such  injury. 

Declaration  charging  owner  with  knowledge  that  animal  was  vicious, 
amendment  silent  as  to  scienter  but  charging  negligence  in  allowing  animal  to 
go  at  liberty,  new  and  distinct  case:  82  Ga.  623. 

"Fault"  contemplated  is  in  provoking  attack;  owner  liable  to  trespasser  on 
premises  whom  dog  bites :  88  Ga.  40. 

Leaving  horse  unhitched  in  street,  negligence,  when.  Demonstrations  of 
pedestrians  made  to  stop  him,  but  which  in  fact  precipitate  a  runaway,  not  re- 
lieve owner  from  responsibility  in  damages :  79  Ga.  732. 

Person  passing  on  sidewalk  bitten  by  draft-horse  standing  in  street,  owner 
not  liable  here :  95  Ga.  108. 

§3822.   (2965.)  Dogs,  owner  liable  for.     If  any  dog,  not  being  at  the  Acts  1865-6, 
time  on  the  premises  of  the  owner,  or  person  having  charge  thereof ,  §§5883, 5908. 
shall  kill  or  injure  any  live  stock,  the  owner  or  person  having  such 
dog  in  charge  shall  be  liable  for  damages  sustained  by  the  killing  or 
maiming  of  any  live  stock,  and  full  costs  of  suit. 

§3823.   (2966.)    Frauds  by  acts  or  silence.     A  fraud  may  be  com- $$4028, siso, 
mitted  by  acts  as  well  as  words;  and  one  who  silently  stands  by  and 
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permits  another  to  purchase  his  property  without  disclosing  his  title 
is  guilty  of  such  a  fraud  as  estops  him  from  subsequently  setting  up 
such  title  against  the  purchaser. 

Stated:  9  Ga.  23;  30/714;  41/162;  32/53.  Aliter:  26  Ga.  421.  Fraudulent 
acts:  29  Ga.  312.  Settlement  of  fraud  knowingly  is  binding:  32  Ga.  173; 
29/40.  Where  not  estopped :  31  Ga.  544.  Fraud  by  speaking  the  truth  liter- 
ally :  28  Ga.  507.  This  section  not  applicable  to  a  purchaser  with  notice :  47 
Ga.  485-492.  Section  referred  to  and  fully  construed :  52  Ga.  197.  Estoppel 
where  a  house  was  built  on  land  of  another  and  it  was  known  to  owners  of 
such  lot :  59  Ga.  171-174. 

See  notes  to  section  5150. 

Estopped  though  purchaser  would  not  have  acquired  good  title  without 
such  conduct :  65  Ga.  360. 

Beneficiaries  estopped  here  from  setting  up  title  to  trust  property,  against 
purchaser,  with  valuable  improvements :  65  Ga.  725. 

False  representations  as  to  title  estop  from  setting  up  lien  against  party 
acting  on  them  :  72  Ga.  819. 

Representations  as  to  title  by  party  in  possession,  upon  faith  of  which 
party  purchased  property,  estop  him  from  attacking  purchaser's  title:  76 
Ga.  838. 

This  does  not  apply  to  administratrix  standing  by  and  seeing  intestate's 
property  sold  under  void  fi.  fa.,  so  as  to  estop  administrator  de  bonis  non:  70 
Ga.  790. 

Witness  to  deed,  having  no  interest  in  land  at  time,  not  estopped  from  set- 
ting up  claim  subsequently  acquired  :  86  Ga.  533. 

Party  pointing  out  property,  bidding  at  sale,  etc.,  estopped  here  from 
attacking  its  validity :  75  Ga.  516. 

Widow  permitting  innocent  party  to  purchase  land  of  husband  under  im- 
pression that  it  was  free  from  dower,  estopped  :  75  Ga.  699. 

One  who  attests  deed,  knowing  contents,  and  sees  expensive  work  done  on 
premises  without  objection,  is  estopped  from  afterwards  setting  up  older 
adverse  title :  80  Ga.  776. 

No  damages,  where  one  defendant  sold  land  mortgaged,  and  other  was 
secretary  of  mortgagee,  and  neither  disclosed  existence  of  mortgage:  95  Ga. 
743. 

City  allowing  gas  company,  without  protest,  to  spend  large  sums  in  plant, 
etc.,  estopped  from  objecting  to  use  of  streets:  71  Ga.  125. 

Where  frequently  receiving  cotton  and  paying  drafts  without  bills  of  lading 
estopped  insistence  upon  having  such  bills  of  lading  attached :  73  Ga.  636. 

Corporation  holding  itself  out  as  such,  stockholder,  not  objecting,  bound  by 
his  stock  subscription  :  76  Ga.  360. 

Surety  on  bond  estopped  from  denying  execution  where  verbal  authority 
given  to  another  to  sign  name,  and  same  ratified :  76  Ga.  709. 

As  between  original  parties,  stipulation  in  note  which  payee  omitted  when 
reading  note  over  to  maker  before  he  signed,  not  binding:  78  Ga.  739. 

so  Ga.  148.  §3824.  Owner  bound  to  keep  premises  safe,  when.  Where  the  owner 
or  occupier  of  land,  by  express  or  implied  invitation,  induces  or 
leads  others  to  come  upon  his  premises  for  any  lawful  purpose,  he 
is  liable  in  damages  to  such  persons  for  injuries  occasioned  by  his 
failure  to  exercise  ordinary  care  in  keeping  the  premises  and  ap- 
proaches safe. 
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§3825.  (2967.)  Action  for  tort  does  not  abate  by  death  of  either  party .  Acts^isso, 
No  action  for  a  tort  shall  abate  by  the  death  of  either  party  where  ^fg^5' 5031, 
the  wrong-doer  received  any  benefit  from  the  tort  complained  of; 
nor  shall  any  action  for  the  recovery  of  damages  for  homicide,  in- 
jury to  person  or  injury  to  property  abate  by  the  death  of  either 
party;  but  such  cause  of  action,  in  case  of  the  death  of  the  plaintiff, 
shall,  in  the  event  there  is  no  right  of  survivorship  in  any  other  per- 
son, survive  to  the  personal  representative  of  the  deceased  plaintiff, 
and  in  case  of  the  death  of  the  defendant,  shall  survive  against  said 
defendant's  personal  representative. 

Maxim  that  personal  right  of  action  dies  with  the  person  applies  in  cases  of 
tort:  9  Ga.  69.  Action  of  trespass  for  direct  and  forcible  injury  to  property 
abates:  11  Ga.  151.  Action  which  benefited  estate  of  wrong-doer  does  not 
abate  by  the  defendant's  death :  17  Ga.  495.  Does  not  apply  to  cases  courts  of 
equity  have  cognizance  of:  24  Ga.  273.  Action  for  deceit  dies  with  defend- 
ant: 29  Ga.  61.  Defendant's  death  while  judgment  for  slander  on  appeal 
abates  the  proceeding :  33  Ga.  79.  Action  on  case  for  damages  does  not  abate 
by  death  of  plaintiff:  56  Ga.  158.  As  to  action  for  damage  for  personal  injury : 
58  Ga.  600 ;  60/120-122.  Action  for  breach  of  promise  to  marry  dies  with  the 
plaintiff:  63  Ga.  629. 

Does  this  section  apply  to  actions  for  libel  and  slander  ?  Allegation  that 
benefit  arose  from  profit  derived  from  sale  of  medicine  by  reason  of  libel  was 
too  remote :  76  Ga.  787. 

"Any  action"  includes  action  pending  when  Act  of  1889  passed:  87  Ga.  295; 
citing  20  Ga.  742.  Act  is  not  unconstitutional  because  applying  to  cases  pend- 
ing when  it  passed  :  87  Ga.  295. 

"Injury  to  person"  includes  libel ;  libel  suit  pending  when  Act  of  1889  passed, 
did  not  abate  at  plaintiff's  death:  87  Ga.  79. 

General  Note.  Notes  from  Code  of  1882 : 

Evidence  in  action  for  fraud  and  deceit :  6  Ga.  584.     Statutes  for  suppression 
of  fraud  should  be  liberally  construed :  9  Ga.  253.     Fraud  is  a  question  for  the 
jury  to  determine:  38  Ga.  216.     Limitations  as  to  fraud  from  its  discovery:  35 
Ga.  280.     In  trespass  question  of  damage  is  for  the  jury :  54  Ga.  224. 
Notes  from,  decisions  since  Code  of  1882  : 

Evidence,  Georgia  rules  of  evidence  applicable  on  trial  of  action  for  tort 
committed  in  another  State :  92  Ga.  77. 

Garnishment,  though  creditor  transfers  claim  to  Tennessee  lawyer  to  evade 
Georgia  law  as  to  exemption  of  wages  from  garnishment,  debtor  cannot  re- 
cover damages :  85  Ga.  124. 

Landlord  forcibly  ejecting  tenant,  although  holding  over  and  in  arrears  in 
rent,  etc.,  liable  for  trespass:  95  Ga.  390. 

Master  liable  to  servant  for  injury  caused  by  defective  machinery  in  factory, 
of  which  master  was  negligently  ignorant:  76  Ga.  823. 

Municipality,  rule  of  negligence  applied  to  city's  care  to  prevent  injury  from 
canal  to  adjacent  landowners :  66  Ga.  304.  As  to  Savannah's  liability  to  adja- 
cent landowners,  for  overflow  of  canal  from  obstruction  in  channel,  extraor- 
dinary rainfalls  and  insufficient  banks  :  67  Ga.  153,  154.  City  council  requiring 
building  torn  down  as  nuisance,  not  liable  for 'damages  as  individuals,  unless 
acted  maliciously,  etc. :  67  Ga.  190.  Bill-boards  of  licensed  bill-poster  torn 
down  wrongfully  by  city  on  ex  parte  application  of  a  few  citizens,  city  liable: 
74  Ga.  702. 
55 
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Passenger  ejected  from  street-car  permitted  to  testify  that  she  took  car  be- 
cause of  sickness  of  herself  and  child,  and  conductor  so  informed:  93  Ga.  457. 
Plaintiff  permitted  to  testify  that  where  she  was  ejected  from  defendant's 
street-car  there  was  no  police  protection  for  ladies,  although  not  alleged  in 
petition :  93  Ga.  457. 


CHAPTER  2. 

OF   INJURIES    TO    THE    PERSON.* 


ARTICLE  1. 

PHYSICAL   INJURIES. 

$3900.  §3826.   (2968.)    Physical  injuries.  A  physical  injury  done  to  another 

gives  a  right  of  action,  whatever  may  be  the  intention  of  the  actor, 
unless  he  is  justified  under  some  rule  of  law.  The  intention  should 
be  considered  in  the  assessment  of  damages. 

Suit  for  personal  injury  to  an  employee:  61  Ga.  444. 

See  notes  to  section  2320  et  seq. 

This  section  taken  from  the  common  law :  70  Ga.  438. 

Although  declaration  stated  plaintiff  was  passenger,  facts  made  action  of 
trespass  on  case  and  not  breach  of  contract  to  carry  passenger :  69  Ga.  827. 

Employee  of  railroad  cannot  recover  for  extraordinary  accident  occasioned 
by  machine  in  average  condition  :  86  Ga.  262. 

City  not  liable  for  injury  caused  by  obstruction  on  street  here,  unless 
chargeable  with  notice:  77  Ga.  757. 

Whether  time  during  which  defect  in  sidewalk  existed  sufficient  to  charge 
city  with  notice  of  its  condition,  peculiarly  for  jury:  78  Ga.  289;  see  also  53 
Ga.  607. 

Rule  stated  under  which  employee  may  recover  for  injuries  occasioned  by 
machinery  operated  by  him :  92  Ga.  712,  713. 

Laborer  in  hold  of  vessel,  injured  by  cotton  thrown  in,  right  to  recover 
when  no  one  provided  to  watch  hatchway :  92  Ga.  726. 

In  suit  for  battery,  etc.,  whether  words  were  opprobrious  exclusively  for 
jury  :  78  Ga.  232. 

Evidence  must  show  defendant  negligent :  95  Ga.  15. 

Nonsuit  improper  if  any  evidence  from  which  jury  could  infer  negligence : 
70  Ga.  256. 

Where  person  tripped  and  thrown  by  telephone-wire :  95  Ga.  530. 

Honest  mistake,  etc.,  in  unlawful  imprisonment,  goes  in  mitigation:  77 
Ga.  301. 

Mortuary  tables  as  a  basis  for  estimating  damages. 

Life-expectancy  tables  admissible  in  estimating  damages  from  permanent 
injuries:  66  Ga.  259.  Admissible  where  evidence  tends  to  show  permanent  in- 
jury :  77  Ga.  193.  Carlisle  tables  admissible  in  suit  for  negligent  homicide : 
74  Ga.  738.  Function  of  expectancy-tables  discussed :  71  Ga.  427.  Life-tables, 
age,  health,  habits,  etc.,  considered  in  measuring  value  of  life:  76  Ga.  772. 


*See  Railroads, 


867  NINTH  TITLE.— CHAPTER  2,  ARTICLE  1.  §3827 

Of  injuries  to  the  person ;  physical  injuries. 

Erroneous  charge  as  to  manner  of  using,  in  estimating  present  value  of  life, 
may  be  ground,  for  new  trial:  90  Ga.  124.  Carlisle  tables  in  evidence,  verdict 
for  $12,000  for  homicide,  plaintiff  could  write  off  part  so  as  to  come  within 
measure  of  damages  proved :  74  Ga.  747 ;  distinguishing  70  Ga.  119.  Jury  have 
right  to  avail  themselves,  in  suit  for  homicide,  of  facts  in  evidence  irrespec- 
tive of  mortality-tables :  92  Ga.  148. 

Charge  here,  relative  to  mortality  and  annuity  tables  and  rules  for  estimat- 
ing damage,  not  error:  91  Ga.  208. 

Law  merely  permits,  does  not  require  use  of  annuity-tables :  94  Ga.  530. 

Cannot  be  rightly  used  on  a  basis  of  earnings  and  age,  without  deducting  . 
due  proportion  for  continuing  capacity  to  labor,  for  probable  diminution  of 
ability  by  old  age,  and  for  contributory  negligence:  94  Ga.  530. 

Rule  for  estimating  value  of  deceased's  life  by  the  use  of  mortuary  tables: 
85  Ga.  518. 

Charge  of  court  here,  as  to  measure  of  damages  for  permanent  injury  with 
Carlisle  tables  as  a  basis,  was  inaccurate  and  obscure :  90  Ga.  281. 

Where  court  erred  in  explaining  to  jury  the  use  of  mortality  and  annuity 
tables,  but  it  manifestly  appears  that  jury  was  not  misled,  new  trial  refused: 
91  Ga.  676. 

Charge  here  on  measure  of  damages  for  permanent  injury  erroneous,  the 
same  authorizing  jury  to  consider  diminution  in  plaintiff's  capacity  to 
earn  caused  by  injury,  as  if  such  diminution  would  continue  during  the  life 
expectancy,  and  not  taking  into  consideration  diminution  from  declining 
years,  etc. :  92  Ga.  425,  426. 

Plaintiff's  age  must  be  at  least  inferable  from  evidence,  before  mortality 
and  annuity  tables  can  be  properly  admitted  in  evidence :  93  Ga.  6. 

Mortuary  and  annuity  tables  both  being  in  evidence,  jury  should  be  in- 
structed that  annuity-table  alone  may  be  used  in  ascertaining  present  value : 
94  Ga.  107. 

No  fixed  rule  exists  for  estimating  damages  for  permanent  injuries  ;  age, 
habits,  health,  occupation,  expectation  of  life,  ability  to  labor,  probable  in- 
crease or  diminution  of  ability,  rate  of  wages,  etc.,  may  be  considered  by 
jury :  86  Ga.  145,  146 ;  see  also  83  Ga.  586 ;  76/772 ;  71/428,  446. 

There  is  no  law  which  requires  tables  of  the  probable  length  of  life  and 
its  probable  worth  to  be  introduced ;  they  may  be  useful,  but  are  not  essen- 
tial :  71  Ga.  446. 

Mortuary  tables  considered  in  estimating  damages  for  homicide  of  father : 
41  Ga.  223. 

Northampton  tables  of  mortality  put  in  evidence  without  proof  in  homi- 
cide cases :  52  Ga.  410. 

Life-insurance  tables  admitted  upon  proof  by  one  who  had  been  in  the 
business  for  years :  62  Ga.  306. 

Rules  as  to  expectancy,  etc.,  laid  down  in  books,  may  be  used  by  jury,  or 
they  may  apply  their  own  knowledge  of  arithmetic  :  73  Ga.  325. 

Life  and  annuity  tables  published :  70  Ga.  843-848. 

§3827.   (2969.)    What  is  tort  on  a  'person.     Any  violent  injury  or  $$8900, 3914, 
attempt  to  commit  a  physical  injury  illegally  upon  a  person  is  a 
tort  for  which  damages  may  be  recovered. 

Right  of  keeper  of  a  tippling-house  to  defend  himself :  34  Ga.  259. 
This  section  taken  from  the  common  law :  70  Ga.  438. 
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Acibb!°476.  §3828.  (2971.)  Recovery  for  homicide,  when.  A  widow,  or,  if  no 
ipc.ti558&5"6'  widow,  a  child  or  children,  may  recover  for  the  homicide  of  the  hus- 
i88?^9p?439'  kancl  or  parent;  and  if  suit  be  brought  by  the  widow  or  children,  and 
^ijs^'the  former  or  one  of  the  latter  dies  pending  the  action,  the  same 
2610,' IS;  snaU  survive  in  the  first  case  to  the  children,  and  in  the  latter  to 
the  surviving  child  or  children.  The  husband  may  recover  for  the 
homicide  of  his  wife,  and  if  she  leaves  child  or  children  surviving, 
said  husband  and  children  shall  sue  jointly,  and  not  separately, 
with  the  right  to  recover  the  full  value  of  the  life  of  the  deceased, 
as  shown  by  the  evidence,  and  with  the  right  of  survivorship  as  to 
said  suit  if  either  die  pending  the  action.  A  mother,  or,  if  no 
mother,  a  father,  may  recover  for  the  homicide  of  a  child  minor  or 
sui  juris,  upon  whom  she  or  he  is  dependent,  or  who  contributes  to 
his  or  her  support,  unless  said  child  leave  a  wife,  husband  or  child. 
Said  mother  or  father  shall  be  entitled  to  recover  the  full  value  of 
the  life  of  said  child. 

Notes  from  Code  of  1882  : 

Suit  for  damages  for  killing  a  person  under  Act  of  1850,  should  be  brought 
in  county  where  corporation's  principal  office :  24  Ga.  356.  Wife  suing  for 
homicide  of  her  husband,  measure  of  damages:  38  Ga.  409,  410.  "Where  con- 
tributory negligence  of  husband :  53  Ga.  12.  Husband  cannot  recover  dam- 
ages for  homicide  of  his  wife :  42  Ga.  332.  Nor  of  child  incapable  of  rendering 
services :  53  Ga.  684 ;  54/504.  Suit  here  by  widow  for  killing  of  her  husband 
in  Alabama,  what  must  be  alleged  and  shown  :  49  Ga.  107.  Whatever  would 
have  barred  husband,  if  alive,  in  suit,  bars  his  widow  in  her  action :  60  Ga.  667  ; 
52/467,468.  Law  of  place  where  homicide  of  husband  occurred,  controls  in 
action  for,  here:  52  Ga.  461.  In  suit  by  widow  for  homicide  of  husband,  rec- 
ord of  acquittal  of  defendant  for  his  murder  not  evidence :  54  Ga.  275.  Ac- 
tion under  this  section  confined  to  the  widow  and  child  or  children  :  55  Ga.  144. 
On  death  of  widow  pending  suit  for  husband's  homicide,  prochein  ami  of  the 
minor  children  made  a  party,  measure  of  damages:  41  Ga.  224.  Right  of  ac- 
tion in  all  cases  of  homicide  of  husband  or  father,  whether  caused  by  corpora- 
tions or  persons :  56  Ga.  202.  Distinction  between  action  for  homicide  of  son 
and  for  loss  of  his  services  ;  if  for  latter,  suit  could  be  brought  under  this  section : 
57  Ga.  359.  Same  in  suit  by  father :  60  Ga.  320.  Marriage  of  widow  does  not 
prevent  her  suit  for  damages  for  homicide  of  husband :  57  Ga.  277.  Defend- 
ant's plea  admitting  prosecution  for  the  felony,  relieves  plaintiff  from  proof 
of,  in  action  for  homicide  of  husband:  58  Ga.  562.  Suit  on  note  given  for 
homicide  of  husband  need  not  allege  prosecution  first:  62  Ga.  133. 
Notes  from  decisions  .since  Code  of  1882 : 

Administrator,  for  homicide  by  a  Georgia  railroad  in  Alabama,  Alabama 
administrator  could  recover  here,  upon  complying  with  our  statute  and  not 
otherwise;  hence,  administrator  appointed  in  Georgia  could  recover:  73 
Ga.  651. 

Adult  son  cannot  recover  for  homicide  of  his  father:  70  Ga.  680. 

Amendment,  declaration  for  negligent  homicide  contained  enough  to  amend 
by,  and  after  amendment  was  good :  83  Ga.  266.  Father's  declaration  not  dis- 
tinctly averring  that  when  killed  minor  child  capable  of  service  of  any  value, 
amendable  so  as  to  allege  that  old  enough,  and  did  in  fact  render  services, 
etc. :  94  Ga.  604.     Amendment  to  declaration  of  children  for   homicide    of 
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father,  that  he  left  no  widow  nor  other  children,  allowed:  89  Ga.  706.  Good 
amendment  to  homicide  suit  which  merely  varied  particulars:  89  Ga.  718. 

Barkeeper,  not  liable  for  death  from  drinking:  86  Ga.  179. 

Constitutionality,  Act  of  1878  constitutional:  73  Ga.  325.  Though  amend- 
ing statute  has  different  object,  germane  if  on  same  subject:  84  Ga.  345. 
Legislature  prescribing  rule  for  measure  of  damages,  constitutional :  84  Ga. 
345. 

Construction,  word  "or"  after  "dependent"  should  be  read  "and"  :  84  Ga. 
345.  "Homicide"  formerly  meant  killing  in  unlawful  or  criminal  manner:  68 
Ga.  841.     Broad  enough  to  embrace  all  kinds  of  homicides  :  84  Ga.  774. 

Defenses,  widow  may  recover  whenever  deceased,  had  he  lived,  could  have 
recovered ;  any  defense  against  him  avails  against  her.  Contributory  negli- 
gence of  deceased,  a  good  defense :  72  Ga.  137.  One  cannot  recover  for  homi- 
cide of  another,  where  latter  could  not  have  recovered,  if  injury  had  not 
resulted  in  death :  92  Ga.  756. 

Evidence  of  earning  capacity,  as  to  vocations  other  than  that  always  fol- 
lowed by  deceased,  inadmissible:  85  Ga.  518. 

Father  may  recover  for  labor  and  services  of  minor  child,  and  for  burial  ex- 
penses, etc.,  child  being  old  enough  to  labor,  and  having  lived  several  days 
after  injury  :  87  Ga.  648.  Father's  suit  for  services  does  not  bar  mother's  right 
to  recover  for  homicide :  87  Ga.  648 ;  92/132.  Father's  declaration  not  dis- 
tinctly averring  that,  when  killed,  minor  child  capable  of  service  of  any  value, 
amendable  so  as  to  allege  that  old  enough,  and  did  in  fact  render  services :  94 
Ga.  604. 

Infant,  though  railroad  might  not  be  liable  for  homicide  of  adult,  might  be 
so  as  to  irresponsible  infant :  84  Ga.  320. 

Interest,  in  widow's  suit  for  husband's  homicide,  error  to  instruct  jury  to 
increase  damages  by  interest  from  date  of  homicide  :  66  Ga.  499. 

Jury,  amount  of  damages  for  jury ;  matters  which  they  may  consider :  66 
Ga.  499. 

Lex  loci,  in  suit  for  homicide,  on  right  arising  under  South  Carolina  statute, 
if  such  statute  did  not  require  previous  prosecution,  such  not  necessary  in 
Georgia :  68  Ga.  573.  For  homicide  by  a  Georgia  railroad  in  Alabama,  Alabama 
administrator  could  recover,  upon  complying  with  our  statute,  and  not  other- 
wise; hence,  Georgia  administrator  could  recover:  73  Ga.  651. 

Life-insurance,  widow's  claim  for  homicide  of  husband  not  reduced  by  his 
life-insurance :  74  Ga.  857.  Money  paid  by  insurance  company  to  employer  to 
indemnify  against  anticipated  recovery  by  widow,  not  assets  of  husband's 
estate :  95  Ga.  192. 

Master  and  servant,  widow  of  servant  can  recover  of  principal  for  his  homi- 
cide by  fellow-servant,  when  killing  amounted  to  crime :  67  Ga.  761.  Employee 
in  wood  department  killed  by  negligence  of  blaster ;  rule  as  to  criminal  negli- 
gence necessary  to  render  employer  liable :  75  Ga.  718.  Mere  employment  of 
stevedore  did  not  make  shipping  company  liable  for  homicide  of  one  of  steve- 
dore's servants  :  73  Ga.  229. 

Measure  of  damages,  verdict  for  homicide  ($5,000)  not  disturbed:  70  Ga. 
442.  $5,500  for  homicide  of  engineer,  aged  forty-four  years,  upheld:  73  Ga. 
326.  Defendant  not  hurt  by  charge  that  child's  damages  for  homicide  of  par- 
ent reducible  by  amount  it  could  earn  before  coming  of  age  :  67  Ga.  697.  $2,500 
for  homicide  of  railway-watchman  sixty-three  years  old,  not  excessive:  82  Ga. 
580.  Measure  of  damages  depends  solely  upon  value  of  husband's  life.  As  to 
deductions  on  account  of  personal  or  necessary  expenses  of  deceased,  prior  to 
Act  of  1887,  and  how  damages  estimated :  77  Ga.  393 ;  82/580.  Measure  of 
damages  in  suit  of  child  for  homicide  of  parent,  and  when  computation  begins : 
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67  Ga.  697.  Act  of  1878  clearly  gives  widow  right  to  recover  full  present  value  of 
life  of  husband,  not  mere  life-estate  in  such  sum :  72  Ga.  326 ;  see  also  71  Ga.  427. 
Damages  recovered  payable  at  once,  estimated  value  of  life  must  be  reduced  to 
present  value :  85  Ga.  518.  There  is  no  invariable  rule  for  measuring  value  of 
life;  age,  health,  habits,  etc.,  are  data  from  which  jury  may  decide:  71  Ga. 
428.  Failure  to  prove  expectancy  of  life,  fatal  to  recovery :  71  Ga.  428.  How 
much  capacity  to  labor  will  diminish  with  advancing  years  depends  on  char- 
acter of  labor,  etc. ;  all  for  jury:  73  Ga.  325.  Jury  not  confined  to  any  procrus- 
tean  rule  in  measuring  value  of  life;  life-tables,  age,  health,  habits,  etc.,  may 
be  considered :  76  Ga.  772.  Allegations  as  to  deprivation  of  society  and  com- 
panionship of  husband,  irrelevant  to  widow's  declaration  for  his  homicide:  79 
Ga.  235.  Omission  to  charge  on  decrease  of  earning  capacity  in  declining 
years,  error:  94  Ga.  458.  Full  value  of  minor's  life,  $5,000  not  excessive:  89 
Ga.  560 ;  see  also  79  Ga.  51 ;  85/525.  Deceased's  earnings  as  school-teacher  not 
direct  measure  of  damages,  yet  relevant,  though  he  had  not  taught  for  several 
years  before  death.  That  he  was  postmaster  and  tax-collector  at  time  of 
death,  relevant  to  show  pecuniary  loss  for  unexpired  term  of  office:  90  Ga.  124. 
Measure  of  damages  and  rules  for  computing,  in  homicide  case :  95  Ga.  585, 
586.     See  catchwords  "Mortuary  Tables,"  post. 

Minor  children  may  sue  railroad  for  homicide  of  mother  under  this  section  : 
65  Ga.  55 ;  adult  son  cannot  recover  for  homicide  of  his  father :  70  Ga.  680. 
Right  of  action  in  children  for  homicide  of  mother,  if  father  dead:  77  Ga.  451. 
Amendment  to  declaration  of  children  for  homicide  of  father,  that  he  left  no 
widow  nor  other  children,  allowed:  89  Ga.  706. 

Mortuary  tables,  function  of  expectancy-tables  discussed:  71  Ga.  427;  in 
suit  for  negligent  homicide,  Carlisle  tables  admissible :  74  Ga.  738.  Life-tables, 
age,  health,  habits,  etc.,  considered  in  measuring  value  of  life:  76  Ga.  772. 
Erroneous  charge  as  to  manner  of  using,  in  estimating  present  value  of  a  life, 
may  be  ground  for  new  trial:  90  Ga.  124.  Carlisle  tables  in  evidence,  ver- 
dict for  $12,000  for  homicide,  plaintiff  could  write  off  part  so  as  to  come  within 
necessary  measure  of  damages  proved :  74  Ga.  737 ;  distinguishing  70  Ga.  119. 
Jury  have  right  to  avail  themselves,  in  suit  for  homicide,  of  facts  in  evidence 
irrespective  of  mortality-tables :  92  Ga.  148.  See  notes  to  sections  3826  and 
3905,  for  annotations  on  mortuary  tables. 

Mother's  right,  action  by  mother  for  homicide  only,  amendment  for  services 
also,  properly  rejected:  84  Ga.  183.  Parent  must  be  dependent  upon  child 
for  support,  and  such  child  must  have  contributed  to  parent's  support,  to  au- 
thorize recovery  by  child :  84  Ga.  345  ;  the  mother  may  recover  for  child's  hom- 
icide who  contributed  to  her  support,  etc.,  although  she  was  likewise  de- 
pendent upon  husband  and  her  own  labor:  86  Ga.  236;  89/566.  Declaration, 
seeking  damages  by  mother,  for  homicide  of  minor  son,  in  1886,  not  based  on 
loss  of  service,  demurrable :  85  Ga.  193.  Mother  may  recover  for  injuries  to 
unmarried  child  contributing  to  her  support :  86  Ga.  236.  As  to  mother's  right 
of  action  for  homicide  of  son,  and  proper  considerations  in  arriving  at  amount 
of  damage:  92  Ga.  132,  133.  Father's  suit  for  loss  of  son's  services,  no  bar  to 
.  mother's  right  of  action:  87  Ga.  648;  92/132.  Railroad  company  liable  to  mar- 
ried woman  for  homicide  of  eleven-year-old  son,  who  contributed  to  her  sup- 
port :  93  Ga.  369. 

Negligence,  widow  can  only  recover  for  husband's  homicide,  where  due  to 
defendant's  act  or  criminal  negligence :  66  Ga.  145.  Nonsuit  proper  here,  on 
account  of  negligence  of  deceased :  72  Ga.  202.  Case  of  justifiable  homicide, 
there  being  no  criminal  negligence ;  widow  had  no  right  of  action :  82  Ga.  79. 
Widow  may  recover  for  negligent  homicide  of  husband,  where  he  was  not  at 
fault,  and  could  not  by  ordinary  care  have  avoided  death:  93  Ga.  259. 
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Parent,  not  dependent  upon  child,  not  recover  for  his  homicide :  84  Ga.  345. 
Child  killed,  parent  may  recover  for  services,  but  not  for  homicide :  84  Ga.  183. 
No  recovery  by  parent  for  homicide  of  child,  unless  loss  of  services  resulted: 
73  Ga.  520. 

Railroad,  widow  of  an  employee  suing  railroad  for  his  homicide  by  coem- 
ployee,  need  not  show  that  it  was  a  crime :  70  Ga.  434. 

Wife,  husband  cannot  recover  for  homicide  of  wife ;  otherwise  for  loss  of 
services  during  long  illness  :  80  Ga.  132. 

§3829.     Definition  of  terms  in  preceding  section.     The  word  "homi-  /\)ctf5^887' 
cide,"  used  in  the  preceding  section,  shall  be  held  to  include  all  ^^'Jlo8' 
cases  where  the  death  of  a  human  being  results  from  a  crime   or  2322!  303°' 
from  criminal  or  other  negligence.     The  plaintiff,  whether  widow, 
or  child,  or  children,  may  recover  the  full  value   of  the  life  of  the 
deceased,  as  shown  by  the  evidence.     In  the  event  of  a  recovery  by 
the  widow  she  shall  hold  the  amount  recovered  subject  to  the  law  of 
descents,   as  if    it  has  been  personal    property  descending  to  the 
widow  and  children  from  the  deceased,  and  no  recovery  had  under 
the  provisions  of  this  section  shall  be  subject  to  any  debt  or  liabil- 
ity of  any  character  of  the  deceased  husband,  or  parent.     The  full 
value  of  the  life  of  the  deceased,  as  shown  by  the  evidence,  is  the 
full  value  of  the  life  of  the  deceased  without  deduction  for  neces- 
sary or  other  personal  expenses  of  the  deceased  had  he  lived. 

Cited  and  construed :  89  Ga.  566. 

See  notes  to  preceding  section,  catchwords  "Measure  of  Damages,"  etc. 

"Homicide"  formerly  meant  killing  in  unlawful  or  criminal  manner:  68 
Ga.  841 ;  see  also  66  Ga.  145. 

As  to  deductions  on  account  of  personal  or  necessary  expenses  of  deceased, 
prior  to  Act  of  1887:  77  Ga.  393;  82/580;  see  also  73  Ga.  335. 

§3830.   (2972.)  Diligence  of  plaintiff.     If  the  plaintiff  by  ordinary  Sg^soi, 
care  could  have  avoided  the  consequences  to  himself  caused  by  the 
defendant's  negligence,  he  is  not  entitled  to  recover.     But  in  other 
cases  the  defendant  is  not  relieved,  although  the  plaintiff  may  in 
some  way  have  contributed  to  the  injury  sustained. 

Notes  from  Code  of  1882  : 
Stated :  18  Ga.  680.  Ordinary  care  must  be  used  by  railroad  company  :  19 
Ga.  437.  Where  injury  voluntarily  brought  on,  nominal  damages:  27  Ga.  358. 
Or  none  at  all:  61  Ga.  114.  Where  mutual  fault,  the  one  guilty  of  greater 
negligence  the  aggressor:  27  Ga.  113.  Culpability  of  party  injured  lessening 
damages :  28  Ga.  Ill ;  64/475-478.  Section  cited  and  construed  :  38  Ga.  431 ; 
56/544 ;  59/593-595.  Where  plaintiff  may  have  contributed  to  injury,  yet  could 
not  by  ordinary  care  avoid  defendant's  negligence:  58  Ga.  238  ;  contra:  50  Ga. 
667,  668.  Negligence  question  of  fact  for  jury :  59  Ga.  544.  Construing  this 
section  with  section  2321 :  64  Ga.  308. 

Notes  from  decisions  since  Code  of  1882 : 
See  notes  to  section  2322,  and  general  note  to  sections  2321-2323. 
Accident,  "pure   accident,"    no*  recovery:  78  Ga.  289.      Injury   caused   by 

brakes  loosening  and  train  running  backward  down  incline,  pure  accident: 

94  Ga.  229. 
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Adulterating  stream,  rule  as  to  contributory  negligence  reducing  recovery 
inapplicable  to  positive  continuous  tort  by  upper  landowner  in  washing  ore  in 
stream  and  thereby  adulterating  it:  83  Ga.  187;  see  also  80  Ga.  291. 

Apprehension  of  collision,  in  sudden  apprehension  of  dangerous  collision 
one  is  not  held  to  ordinary  standard,  but  state  of  emotions  is  allowed  for. 
When  nonsuit  for  contributory  negligence  proper,  and  when  not:  83  Ga.  673. 

Bridge,  county  failing  to  take  from  contractor  bond  to  keep  bridge  in  re- 
pair, traveler  still  bound  to  ordinary  care :  74  Ga.  107.  Toll-bridge  proprietor 
bound  to  ordinary  care  only :  74  Ga.  469.  Proper  for  pedestrian  to  use  car- 
riageway on  street  bridge  in  preference  to  sidewalk,  carriageway  being  best 
crossing:  76 Ga.  585.  Absence  of  guard-rail  from  bridge  renders  owner  liable 
for  injuries  caused  by  fall  of  frightened  horses :  94  Ga.  135.  One  driving  over 
city  bridge,  knowing  there  was  some  danger  in  doing  so,  might  nevertheless 
recover:  95  Ga.  110;  see  also  94  Ga.  420. 

City  ordinance,  wagon-driver  injured  by  street-car  could  not  recover,  be- 
cause driving  faster  than  ordinance  permitted  :  93Ga.312. 

Charge,  elaborate  charge  on  question  of  negligence  and  contributory  negli- 
gence, where  young  girl  employee  of  factory  fell  into  an  elevator-hole  at 
night:  69  Ga.  137.  No  error  to  refuse  charge,  that  if  among  several  modes  of 
performing  his  duty  plaintiff  chose  the  less  safe  one,  he  took  the  risk  of  his 
choice :  71  Ga.  407.  Error  to  charge,  that  plaintiff  cannot  recover  unless  it 
was  impossible  for  him  to  extricate  his  hand  without  injury:  71  Ga.  644. 
Court  cannot  point  out  to  jury  specifically  the  ways  of.  the  prudent.  To  de- 
scribe ordinary  care  as  equivalent  to  common  prudence,  not  misleading :  79 
Ga.  44.  Excitement  in  jumping  from  train  not  alleged  nor  testified  to,  charge 
on  legal  effect  of  such  excitement  properly  refused  ;  whether  jumping  negli- 
gence under  all  circumstances,  for  jury :  81  Ga.  273.  Charge  on  contributory 
negligence,  not  founded  on  evidence,  erroneous:  75  Ga.  719.  New  trial 
granted  for  failure  to  charge  concerning  contributory  negligence,  under  facts 
here:  76  Ga.  501.  No  intimation  in  charge  as  to  what  acts  of  engineer  would 
constitute  negligence,  nor  that  plaintiff  (coupler)  contributorily  negligent:  83 
Ga.  444;  distinguishing  79  Ga.  463.  Whole  conduct  of  case  by  plaintiff,  as 
well  as  declaration,  following  theory  that  he  was  free  from  fault,  and  claiming 
full  damages,  failure  to  charge  on  contributory  negligence  not  error:  79  Ga. 
782;  82/109.  To  charge  (substantially)  that  certain  facts  recited  would  show 
defendant  to  be  negligent,  error;  negligence  is  issue  for  jury:  79  Ga.  463. 
Charge  as  to  negligence  of  defendant's  agent  rendering  defendant  liable, 
should  have  been  qualified  by  showing  care  and  diligence  which  plaintiff 
should  have  used  to  avoid  injury:  79  Ga.  463.  Charge  on  ordinary  diligence 
may  contrast  it  with  extraordinary  diligence:  81  Ga.  76.  Charge  that  ordi- 
nary care  must  be  used  when  it  will  avail,  implied  converse  proposition :  83 
Ga.  540.  Objection  here  to  charge  on  standard  of  ordinary  care  to  which 
defendant  railroad  was  bound,  was  "more  in  the  nature  of  criticism  than 
real  complaint":  83  Ga.  587.  Charge  here  on  care  and  diligence  which  plain- 
tiff should  have  observed,  and  result  where  both  at  fault,  held  error:  87  Ga.  6. 

Coemployee,  employee  with  negligent  propensity,  retained  by  master,  with 
knowledge  both  of  himself  and  injured  coemployee,  master  not  liable:  85 
Ga.  333. 

Common  law,  section  modifies  common  law,  which  was  that  any  contribu- 
tory negligence  of  servant  defeats  recovery  against  master:  82  Ga.  109. 

Contributory  negligence,  this  section  is  in  pari  materia,  but  not  identical 
with  2322;  both  include  doctrine  of  contributory  negligence:  71  Ga.  428.  Sec- 
tion 2323,  not  this  section,  governed  mill's  liability  to  operative  who  claimed 
nothing  for  contributory  negligence,  but  alleged  that  she  was  without  fault : 
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79  Ga.  782 ;  see  also  82  Ga.  109.  Doctrine  of  contributory  negligence  not  ap- 
plicable to  injured  employee :  77  Ga.  238.  Charge  that  plaintiff  could  recover, 
though  both  she  and  railroad  negligent,  not  erroneous,  when:  85  Ga.  297. 
Damages  diminished  where  both  at  fault  in  injury  from  not  having  safe  ap- 
proach to  freight-depot :  72  Ga.  742.  Where  plaintiff  and  defendant  both  con- 
tribute to  injury:  93  Ga.  743.  Workman's  danger  was  as  obvious  to  him  as  to 
his  employer,  and  he  could  not  recover:  94  Ga.  535. 

Convict  may  recover  from  master  for  injury  from  going  into  dangerous  place 
under  orders  of  boss :  92  Ga.  631,  632. 

Custom,  usage  or  custom  obviously  dangerous,  inadmissible  to  excuse  neg- 
ligence: 87  Ga.  374.     See  also  71  Ga.  407. 

Dangerous  machinery,  plaintiff  injured  while  cleaning  an  obviously  danger- 
ous machine  could  not  recover,  although  defendant  gave  no  warning :  95  Ga.  34. 

Defective  appliances,  employee  using  hand-car  with  notice  of  its  dangerous 
condition,  cannot  recover :  70  Ga.  566.  Defect  in  rope  furnished  plaintiff  (well- 
digger)  was  not  discovered  by  ordinary  care  ;  nonsuit  proper :  81  Ga.  694.  Em- 
ployee working  with  full  knowledge  of  insufficient  appliances,  not  recover  for 
injuries  caused  thereby:  85  Ga.  592.  Workman's  danger  was  as  obvious  to 
him  as  to  employer,  and  he  could  not  recover:  94  Ga.  535.  Second  effort,  on 
same  occasion,  to  use  implement  failing  to  work  on  first,  not  improper  or  in- 
excusable :  86  Ga.  538.  Whether  employee,  on  whom  rested  no  duty  to  inspect, 
had  same  means  of  knowing  defect  in  machinery  as  employer,  immaterial :  88 
Ga.  54.  Green  hand,  ignorant  that  machinery  was  unsafe,  hurt  by  it,  entitled 
to  recover:  88  Ga.  286. 

Defenses,  open  to  railroad  company  to  suit  for  injury  to  personalty,  and 
for  injury  to  person,  stated:  56  Ga.  543;  68/744.  This  section  a  good  defense 
to  suit  under  section  3828 :  72  Ga.  137. 

Drunken  man,  drunk  voluntarily  and  getting  on  railroad-track,  cannot  re- 
cover, though  defendant  negligent:  72  Ga.  182.  As  between  drunkenness  and 
sudden  access  of  disease,  question  for  jury :  72  Ga.  182.  Where  sober  man,  by 
use  of  ordinary  diligence,  could  not  have  avoided  injury,  etc.,  drunk  man,  in- 
jured, may  recover:  93  Ga.  488. 

Evidence,  witness  cannot  state  that  plaintiff,  by  ordinary  care,  would  not 
have  been  hurt:  71  Ga.  406.  Evidence  of  previous  difficulty  with  plaintiff  not 
competent  as  justification,  being  immaterial:  78  Ga.  753.  Issue  being  dili- 
gence of  deceased,  at  the  time,  evidence  of  general  character  for  prudence  and 
caution  not  admissible  :  85  Ga.  517. 

Imputation  of  negligence,  plaintiff  either  knew  or  ought  to  have  known  the 
danger :  83  Ga.  343.  Law  imputes  negligence  only  to  persons  who  have  arrived 
at  years  of  discretion  :  91  Ga.  358.  Doctrine  of  imputable  negligence  reviewed 
and  applied  to  suit  by  married  woman  against  railroad  company  for  homicide 
of  minor  son :  93  Ga.  372  et  seq.  Fault  of  father  permitting  infant  to  go  near 
turntable  where  it  was  injured,  not  imputable  to  child  suing  for  the  injury  :  77 
Ga.  102. 

Infant,  section  quoted  and  applied  in  case  of  minor  injured  on  railroad- 
track  :  70  Ga.  207,  245.  Child  injured  at  railroad-turntable,  nonsuit  improperly 
granted  here,  although  father  the  watchman :  75  Ga.  637.  Due  care  for  its 
own  safety  in  child  nine  years  old  is  determined  solely  by  capacity  of  particu- 
lar child  and  the  circumstances:  81  Ga.  397.  Seventeen-year-old  girl, as  to 
discretion  in  caring  for  safety,  how  treated:  92  Ga.  388.  Nine-year-old  child 
whom  driver  knew  to  be  on  street-car  was  passenger,  whether  intending  to 
pay  fare  or  not,  and  was  entitled  to  diligence  due  tender  years ;  though  plain- 
tiff contributed  to  injury,  $5,000  was  not  excessive:  83 Ga.  453.  Ordinary  care 
in  prudent  man  not  standard  for  child ;  only  due  care  according  to  age  and 
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capacity :  83  Ga.  512.  Fault  of  father  not  attributed  to  infant,  in  action  of  tort 
by  latter :  77  Ga.  102.  Eleven-year-old  boy  killed  by  railroad-train  through 
gross  negligence  of  custodian,  negligence  imputed  to  father  but  not  mother, 
when  :  93  Ga.  369,  370.  Minor  engaged  in  work  not  extraordinarily  hazardous, 
and  experienced  therein,  railroad  company  not  negligent  in  failing  to  instruct 
him  how  to  do  the  work  safely :  80  Ga.  807.  Whether  boy  of  thirteen  years  of 
sufficient  age  to  appreciate  danger  in  use  of  certain  machinery,  for  jury:  86 
Ga.  40.  As  to  duty  of  employer  to  warn  eight-year-old  employee  of  danger  in 
handling  machinery,  and  sufficiency  of  warning:  95  Ga.  615.  See  general  note 
hereafter. 

Injuries  to  property,  principle  applicable  to  injuries  to  property:  95  Ga. 
290 ;  see  also  74  Ga.  107. 

Jumping  off  train,  where  agent  of  railroad  improperly  ordered  one  to  leave 
train  in  motion,  company  not  free  from  liability  because  such  person  should  not 
have  obeyed  :  67  Ga.  307.  Brakeman  ordered  by  conductor  to  jump  from  moving 
train,  may  recover  if  he  used  reasonable  care  in  jumping :  71  Ga.  406.  Alighting 
from  nloving  train,  negligence,  when  :  84  Ga.  1.  Railroad  not  liable  to  one  volun- 
tarily, and  without  necessity,  jumping  from  train :  84  Ga.  506.  Injury  resulting 
from  attempt  to  alight  from  rapidly  moving  train,  affords,  generally,  no  cause 
of  action :  85  Ga.  504.  Street-car  company  not  liable  here,  passenger  having 
endeavored  to  get  off  at  stopping-place,  after  car  had  started  :  92  Ga.  133.  Non- 
suit improperly  granted  ;  plaintiff  was  in  act  of  stepping  from  moving  electric 
car  when  car-conductor  signaled  and  car  jerked,  etc:  95  Ga.  519.  Where  one 
leaps  from  moving  train  on  advice  of  conductor,  he  may  recover,  when :  66  Ga. 
252.  Where  passenger  jumped  from  train  in  Alabama,  and  it  was  held  to  be 
gross  negligence,  the  jury  believing  that  conductor  did  not  prompt  plaintiff  to 
jump:  80  Ga.  212.  Whether  jumping  from  moving  train  is  negligence,  ques- 
tion for  jury ;  question  as  affected  by  fact  that  plaintiff  acted  under  excite- 
ment: 81  Ga.  273.  Nonsuit  granted  where  one  jumped  from  moving  train, 
conductor  having  failed  to  stop  at  a  crossing  as  promised :  81  Ga.  476.  Engi- 
neer having  jumped  from  engine  and  been  killed,  question  for  jury  as  to 
whether  or  not  he  was  without  fault ;  no  recovery  if  he  contributed  to  the  cause 
of  his  death :  64  Ga.  635.  Where  collision  was  imminent  and  engineer  did  not 
jump,  it  being  contended  that  he  should  have  jumped  to  save  his  life:  74 Ga. 
738.  Whether  employee  negligent  in  jumping  from  hand-car  under  excitement 
incident  to  imminent  collision  with  locomotive,  question  for  jury:  83  Ga.  671. 

Jury,  whether  due  diligence  required  that  train  leave  on  schedule  time,  that 
non-passengers  get  off  before  such  time,  that  one  on  track  see  if  train  moving, 
for  jury :  78  Ga.  526.  The  respective  diligence  of  railroad  and  one  rightfully 
on  premises,  for  jury:  84  Ga.  698.  What  constitutes  negligence  of  pedestrian, 
in  crossing  street,  injui*ed  by  passing  vehicle,  for  jury :  85  Ga.  373.  Whether 
boy  of  thirteen  years  of  sufficient  age  to  appreciate  danger  in  use  of  certain 
machinery,  for  jury :  86  Ga.  40.  Negligence  peculiarly  question  for  jury,  and  if 
doubt,  should  be  submitted  to  jury:  66  Ga.  170.  Questions  of  negligence,  and 
avoiding  injury  by  ordinary  care,  are  for  the  jury:  71  Ga.  222.  Questions  of 
negligence  and  ordinary  care  are  for  the  jury:  71  Ga.  406.  Question  for  jury 
whether  plaintiff  could  have  avoided  consequences  of  defendant  railroad  com- 
pany's negligence :  93  Ga.  228.  Whether  plaintiff  could  have  avoided  injmw  by 
ordinary  care,  is  for  jury :  95  Ga.  291.  Question  for  jury  here  whether  damages 
to  plaintiff  were  caused,  or  contributed  to,  by  him:  92  Ga.  154.  Whether 
party  injured  was  himself  negligent,  was  question  for  jury:  93  Ga.  630,  666. 
Standard  as  to  what  prudent  person  would  do  under  facts,  not  proven,  but  is 
in  minds  of  jurors:  91  Ga.  470. 
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Landlord  and  tenant,  where  injury  to  goods  of  tenant  by  failure  of  landlord 
to  repair ;  effect  of  tenant's  contributory  negligence :  95  Ga.  288,  289 ;  see  also 
92  Ga.  155. 

Light,  where  one  sued  light  and  water  company  for  injuries  sustained  from 
falling  into  hole  in  public  street :  91  Ga.  813,  814.  Employer's  failure  to  supply 
light  not  excuse  employee  exposing  himself  to  danger  in  dark  which  he  ought 
to  have  discovered  in  daylight:  92  Ga.  495,  496. 

Mule  killed,  where  plaintiff  could  not  recover  for  mule  killed  while  moving 
cotton  from  railroad  cotton-yard :  69  Ga.  200. 

Negligence,  nonsuit  awarded  when  one  voluntarily  left  sidewalk,  and  fell 
into  excavation:  66  Ga.  195.  Plaintiff's  declaration  showing  injury  to  have 
been  caused  by  his  own  negligence,  demurrable:  85  Ga.  653.  Freight-train 
negligently  left  standing  at  crossing,  railroad  not  liable  to  one  who  was 
hurt  accidentally  while  climbing  over:  94  Ga.  332.  Widow  not  recover  for 
homicide  of  husband,  where  caused  by  his  own  negligence:  86  Ga.  811.  Ee- 
covery  may  be  defeated,  if  husband's  own  negligence  caused  injury,  or  he  could 
have  avoided  it  by  ordinary  care:  76  Ga.  772.  Gross  negligence  to  walk 
along  railroad-track  between  crossings  after  dark.,  without  knowing  whether 
train  is  due,  and  without  looking  out,  etc. :  78  Ga.  694.  Eecovery  not  de- 
feated where  defendant  could  have  protected  plaintiff  and  negligently  failed 
to  do  so:  87  Ga.  722.  Evidence  must  show  defendant  negligent,  whether 
plaintiff  could  have  avoided  injury  or  not :  95  Ga.  15.  Plaintiff  attempting 
to  climb  over  bumpers  of  train  obstructing  public  crossing,  not  recover  dam- 
ages, when :  86  Ga.  192.  Where  plaintiff  could  have  avoided  accident,  it 
was  his  duty  to  do  so,  and  failing,  he  could  not  recover:  80  Ga.  631.  Where 
declaration  shows  plaintiff  guilty  of  gross  negligence,  demurrer  sustained  :  80 
Ga.  727.  Gross  negligence  by  city,  not  authorize  recovery  by  one  knowing  of 
ditch's  existence,  where  ordinary  care  would  have  prevented  injury :  92  Ga. 
535.  Evidence  here  made  case  for  jury,  as  to  city's  negligence  in  keeping 
streets,  and  plaintiff's  servant's  negligence  in  driving:  92  Ga.  413.  Where 
buggy  collided  with  locomotive,  driver  of  buggy  being  negligent  and  his 
companion  injured:  93  Ga.  786.  Nonsuit  not  granted,  where  evidence  tends 
to  show  negligence  by  defendant:  77  Ga.  82.  Evidence  as  to  negligence  of 
deceased  conflicting,  nonsuit  error:  78  Ga.  749.  Supreme  Court  having  de- 
clared that  evidence  showed  plaintiff  so  grossly  negligent  as  not  to  be  entitled 
to  recover,  nonsuit  on  next  trial  proper:  82  Ga.  801;  see  also  74  Ga.  604; 
78/694 ;  distinguishing  59  Ga.  593  ;  64/306  ;  75/222 ;  65/120 ;  73/557  ;  74/429,  723, 
857.  Nonsuit  granted  where  railroad  shown  to  be  diligent  and  deceased 
grossly  negligent :  80  Ga.  363.  Case  wherein  negligence  alleged  may  be  non- 
suited, if  evidence  justifies :  83  Ga.  348. 

Obeying  orders,  employee  excusable  in  obeying  order  of  superior,  if  not 
rash  and  dangerous  to  do  so:  71  Ga.  406.  Brakeman  ordered  by  conductor  to 
jump  from  moving  train,  may  recover,  if  he  used  reasonable  care  in  jumping: 
71  Ga.  406.  Plaintiff  here  entitled  to  recover  from  railroad  company  for  in- 
jury, unless  at  fault  in  recklessly  obeying  orders  of  "boss" :  92  Ga.  399. 

Ordinary  care,  where  plaintiff  could  have  avoided  injury  by  use  of  ordinary 
care,  no  recovery  allowed :  65  Ga.  370 ;  71/427.  Facts  here  show  that  injury 
could  have  been  avoided  by  plaintiff  exercising  ordinary  care:  69  Ga.  716. 
Railroad  shown  to  be  negligent,  only  defense  is  whether  person  injured  used 
ordinary  care,  or  contributed  to  injury:  85  Ga.  517.  If,  by  ordinary  care,  in- 
jury could  have  been  avoided,  no  recovery  had,  though  defendant  was  negli- 
gent: 76  Ga.  771;  86/43.  To  defeat  recovery,  mere  lack  of  ordinary  care  not 
enough ;  must  appear  that  by  exercise  thereof,  the  injury  could  have  been 
avoided :  78  Ga.  289.     Lack  of  ordinary  care  in  stepping  on  railroad-track  not 
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complete  bar  to  recovery  unless,  by  ordinary  care,  consequences  of  railroad's 
negligence  could  have  been  avoided :  79  Ga.  44.  Lack  of  ordinary  care  by 
plaintiff ,  no  defense  against  willful  and  wanton  neglect  by  defendant:  84  Ga. 
774.  Plaintiff  here  could  by  ordinary  care  have  avoided  injury:  89  Ga.  496, 
835.  Railroad  liable  where  engineer's  conduct  was  willful  or  reckless,  although 
plaintiff  could  have  so  avoided  injury :  89  Ga.  719.  Where  considerable  time 
elapsed  between  discovery  of  defendant's  negligence  and  its  injurious  effect, 
charge  on  using  ordinary  care  to  avoid  consequences,  demanded  :  90  Ga.  232. 
Where  both  are  at  fault,  plaintiff  cannot  recover  in  any  event  if  his  fault  was 
grave  enough  to  amount  to  lack  of  ordinary  care :  87  Ga.  6.  But  the  rule  has 
no  application  until  the  danger  is  perceived :  90  Ga.  657.  Section  applied  to 
carriages  and  horses  falling  into  ditch  dug  across  public  street,  because  of 
driver's  lack  of  ordinary  care:  94  Ga.  613.  Lack  of  ordinary  care  not  defeat 
recovery  where  defendant's  conduct  wanton  and  reckless :  94  Ga.  560. 

Patent  defect,  plaintiff  negligent  in  not  noticing  patent  defect  in  the  thing 
which  hurt  him,  cannot  recover:  70 Ga.  674. 

Prima  facie  case,  plaintiff  in  action  against  toll-bridge  keeper,  having  proved 
injury  and  negligence  of  defendant,  had  prima  facie  case;  his  lack  of  care  was 
matter  for  defense :  88  Ga.  600. 

Privity,  telephone  employee,  who  without  privity  of  the  defendant  electric 
railway  company,  climbed  fire-alarm  pole  and  was  hurt  by  current  from  de- 
fendant's feed-wire,  could  not  recover:  89  Ga.  653. 

Rate  of  speed,  when  rate  of  speed  not  cause  of  accident,  engineer  not 
charged  with  negligence,  because  too  great:  86  Ga.  22. 

Risk,  one  employed  to  repair  machinery,  takes  risk  incident  to  avocation : 
84  Ga.  14. 

Rules,  violation  of,  by  one  employee,  not  excuse  another,  unless  employer 
acquiesced  so  as  to  sanction:  86  Ga.  15.  Employee  violating  orders,  as  to 
method  of  coupling  cars,  cannot  recover:  86  Ga.  15,499.  Plaintiff's  husband 
was  guilty  of  negligence  here  in  running  train  in  violation  of  railroad's  rules, 
and  company  not  liable  for  homicide :  92  Ga.  189. 

Stock-alarm,  it  was  not  negligence  per  se  to  blow  stock-alarm  in  city,  where 
blowing  had  no  relation  to  crossing  but  aimed  alone  to  save  mule :  83  Ga.  193. 

Streets,  if  plaintiff  could  have  avoided  injury  from  open  sewer  in  city 
street,  by  ordinary  diligence,  city  not  liable:  75  Ga.  658.  Plaintiff's  injury 
due  to  walking  into  hole,  verdict  against  city  reversed:  82  Ga.  206.  Hole  in 
plank  crossing  having  existed  two  weeks,  city's  and  plaintiff's  negligence  for 
jury  ;  nonsuit  error:  94  Ga.  420.     See  notes  to  section  1833. 

Trespasser,  one  getting  on  pay-train,  without  authority,  held  trespasser; 
duty  of  such  person  and  rule  of  liability  of  railroad  considered :  66  Ga.  252. 
Cause  of  action  set  out  here,  although  plaintiff  was  in  baggage-car  at  time  of 
accident  and  had  no  ticket :  94  Ga.  538.  To  walk  on  a  railroad-track  is  not  an 
unlawful  intrusion:  71  Ga.  428.  Duty  of  railroad  not  to  injure  trespasser  on 
the  track,  discussed  :  71  Ga.  427.  Even  trespasser  on  railroad-track  entitled  to 
protection  from  gross  negligence :  74  Ga.  857 ;  see  also  70  Ga.  207 ;  60/340. 
Person  crossing  inclosed  grounds  of  railroad  not  trespasser,  where  made  neces- 
sary by  train  blocking  highway  unreasonable  time :  84  Ga.  698.  Intruder  on 
railway  must  exercise  ordinary  diligence  as  to  his  own  safety:  92  Ga.  89;  see 
also  78  Ga.  694;  82/400;  83/595.  Where  one  leaves  highway,  goes  on  another's 
premises,  and  falls  into  open  cellar:  95  Ga.  271. 

$3828.  §3831.   (2973.)   Malpractice  of  surgery  and  medicine.     A  person  pro- 

fessing to  practice  surgery  or  the  administering  of  medicine  for  a 
compensation,  must  bring  to  the  exercise  of  his  profession  a  reason- 
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able  degree  of  care  and  skill.     Any  injury  resulting  from  a  want  of 
such  care  and  skill  will  be  a  tort  for  which  a  recovery  may  be  had. 

Action  for  damages  by  husband  and  wife  against  physician  :  30  Ga.  245. 

Genebal  Note.  Notes  from  Code  of 1882  : 

Damages  in  suits  for  personal  injuries  as  given  by  juries,  seldom  disturbed 
by  the  courts:  10  Ga.  37.  Measure  of  damages:  30  Ga.  248;  23/200.  Dam- 
ages for  physical  injuries  may  be  large  and  yet  not  excessive :  28  Ga.  158. 
When  courts  reluctant  to  disturb  a  verdict  as  too  small:  44  Ga.  611.  When 
cannot  recover  damages  for  falling  in  an  excavation  on  owner's  lot :  44  Ga.  257. 
Notice  presumed  to  city  of  excavation  in  sidewalk  by  time,  so  as  to  render  liable 
for  injuries:  53  Ga.  607.  Damages  in  various  cases  of  physical  injuries: — Leg 
broken:  51  Ga.  589.  Arm  broken:  51  Ga.  644;  55/126.  Homicide  of  husband: 
53  Ga.  630;  57/277.  Injury  suffered  by  employee  of  railroad:  56  Ga.  196. 
Notes  from  decisions  since  Code  of  1882  : 

Cellar,  duty  of  owner,  as  to  open  cellar  near  highway,  and  care  to  be  ob- 
served by  one  leaving  highway  ;  liability  for  injury  from  falling  in  cellar :  95 
Ga.  271, 272. 

City  bridge,  liability  of  city  for  injury  to  foot-passenger  crossing  street  on 
defective  bridge  over  drain,  there  being  no  other  convenient  crossing:  66 
Ga.  659. 

Dangerous  machinery,  inexperienced  youth  employed  to  work  about  dan- 
gerous machinery,  entitled  to  warning  of  special  danger:  92  Ga.  95. 

Evidence,  newly  discovered,  that  plaintiff  unsound  at  time  of  accident, 
new  trial  for,  in  damage  case:  93  Ga.  7.  Acts  of  negligence  not  declared 
upon,  admissible  as  part  of  res  gestse,  for  what  purpose:  93  Ga.  462. 

Jury,  negligence  for  jury  ;  nonsuit  improperly  granted  in  case  where  child 
injured  at  railroad-turntable  :  75  Ga.  637. 

Master  and  servant,  question  for  jury,  here,  whether  master  engaging  serv- 
ant, or  afterwards,  should  have  inquired  whether  experienced :  92  Ga.  95. 
Servant  not  assume  risk  of  employment,  danger  apparent,  but  master's  alter 
ego  promising  to  remove  it:  92  Ga.  731. 

Measure  of  damages,  verdict  for  broken  leg  held  excessive :  66  Ga.  253.  Ele- 
ments of  damage  in  personal-injury  case  considered  in  detail:  66  Ga.  259, 
268,  269.  Future  pain  and  suffering  from  permanent  injury  considered  as  ele- 
ments of  damage :  66  Ga.  259.  Life-expectancy  tables  admissible  in  estimat- 
ing damages :  66  Ga.  259. 

Medical  examination  of  plaintiff  at  instance  of  defendant,  not  required 
under  facts  here :  95  Ga.  530. 

Mortuary  tables,  charge  here  relative  to  mortality  and  annuity  tables  and 
rules  for  estimating  damage,  not  error:  91  Ga.  208.  See  notes  to  sections 
3828  and  3826,  for  annotations  on  mortuary  tables. 

Patent-medicine  proprietor  liable  to  one  who  purchases  through  druggist 
and  follows  directions  accompanying  medicine.  Aliter,  as  to  medicine  known 
to  be  dangerous :  83  Ga.  457. 

"Rule  of  the  road"  as  to  vehicles  passing  to  the  right,  applied  where  one 
injured  by  bad  place  negligently  caused  by  street-railroad  company :  93 
Ga.  462. 

Street,  declaration  alleging  plaintiff  injured  without  fault,  because  of  city's 
negligence  in  leaving  open  dangerous  hole,  etc.,  not  demurrable:  91  Ga. 
530,  531. 

Formerly  where  injury  amounted  to  felony,  prosecution  was  prerequisite  to. 
recovery  of  damages.    See  the  last  note  hereunder. 
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Rule  at  common  law:  5  Ga.  404;  16/202,203.  Where  injury  amounted  to 
a  felony,  the  civil  remedy  suspended  until  offender  prosecuted:  9  Ga.  555; 
16/203.  Where  it  did  not :  15  Ga.  349 ;  30/232-236.  Trover  for  property  stolen 
in  Alabama,  maintainable  without  first  prosecuting  thief:  13  Ga.  315.  Where 
suit  for  physical  injury  apparently  amounting  to  felony,  and  no  allegation  as  to 
why  no  prosecution :  57  Ga.  357.  Evidence  to  show  prosecution  first :  60  Ga. 
486-489.  Where  sufficient  excuse  for  failure  to  prosecute :  60  Ga.  321,  322.  De- 
murrer to  declaration  sustained,  the  declaration  not  alleging  compliance  with 
this  rule :  54  Ga.  503-506.  Failure  to  allege  prosecution  first,  amendable  in 
declaration  ;  and  plea  admitting  prosecution  first,  plaintiff  need  not  prove  it: 
58  Ga.  559.  Where  suit  brought  for  homicide  of  passenger  on  railroad :  61  Ga. 
571.  Rule  applied  where  action  for  tort,  and  not  where  contract  sued  on :  62 
Ga.  130-132.  Where  a  taking  of  cotton  was  not  a  felony  requiring  prosecution 
before  civil  action  could  be  brought  for  it :  63  Ga.  697.  But  see  Acts  of  1878-9, 
p.  56. 

Where  wrong  is  felonious,  or  prima  facie  so,  what  must  be  alleged  and 
proven :  65  Ga.  235. 

Where  prosecution  of  complainant's  secretary  unnecessary,  in  equitable  ac- 
tion by  Masons  against  bank  based  on  trover  judgment;  65  Ga.  603. 

Prosecution  for  felony,  not  condition  precedent  to  recovery  for  personal  in- 
jury :  77  Ga.  192. 

Since  Act  of  1879,  prosecution  for  tort  as  felony  not  prerequisite  to  recovery 
for  civil  injury :  82  Ga.  216 ;  74/857 ;  77/193 ;  85/630. 


ARTICLE  2. 

INJURIES    TO    REPUTATION. 


SECTION  1. 

OF    LIBEL    AND    BLANDER. 

$3900.  §3832.   (2974.)  Libel.     A  libel  is  a  false  and  malicious  defamation 

of  another,  expressed  in  print,  or  writing,  or  pictures,  or  signs,  tend- 
ing to  injure  the  reputation  of  an  individual,  and  exposing  him  to 
public  hatred,  contempt  or  ridicule.  The  publication  of  the  libelous 
matter  is  essential  to  recovery. 

Definition  of  a  libel :  40  Ga.  449.  Court  may  charge  jury  that  words  alleged 
in  declaration  are  libelous:  44  Ga.  383.  Section  referred  to  and  construed: 
56  Ga.  556.  A  corporation  may  be  chargeable  with  a  libel :  58  Ga.  69  ;  51/511. 
To  publish  a  man  in  a  newspaper  as  a  thief,  libelous:  61  Ga.  435. 

Whether  words  libelous,  question  for  jury,  and,  if  at  all,  court  should  not 
instruct  them  that  words  libelous,  unless  crime  charged:  68  Ga.  380. 

Libelous  words  need  not  charge  with  a  specific  crime;  actionable,  if  accu- 
sations involve  moral  turpitude:  86  Ga.  551. 

Action  for  libel  not  dismissed,  though  words  apparently  applying  to  a  class, 
if  alleged  to  be  intended  for  plaintiff:  86  Ga.  551. 

Malicious  and  false  affidavit  before  magistrate,  charging  perjury,  for  pur- 
pose of  causing  arrest,  not  libel :  75  Ga.  648. 
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To  publish  alleged  interview  with  daughter  concerning  amusing  and  ridicu- 
lous antics  of  mother,  actionable  by  daughter,  if  untrue :  76  Ga.  280. 

Benefit  derived  from  increased  sale  of  medicine  caused  by  libel,  too  remote 
to  sustain  action  after  death  of  plaintiff:  76  Ga.  787. 

Newspaper  article  charging  public  officer  with  improper  conduct  to  get  fees, 
is  libelous :  91  Ga.  494. 

Where  protesting  acceptance  was  libelous  and  malicious,  the  notary  could 
not  defend  by  suggesting  mere  irregularity  in  the  papers:  88  Ga.  308. 

"Blacklisting"  one  as  delinquent  debtor  and  publishing  him  as  such,  libel- 
ous :  93  Ga.  633. 

Qusere:  Do  actions  for  libel  abate  upon  death  of  plaintiff  where  wrong-doer 
benefited  by  libel?  76  Ga.  787. 

§3833.  (2975.)  Malice.  In  all  actions  for  printed  or  spoken  defa- 
mation, malice  is  inferred  from  the  character  of  the  charge.  The 
existence  of  malice  may  be  rebutted  by  proof,  which  in  all  cases  shall 
go  in  mitigation  of  damages,  and  in  cases  of  privileged  communica- 
tions, will  be  in  bar  of  the  recovery. 

Unnecessary  to  prove  malice  when  such  a  crime  as  perjury  charged :  56 
Ga.  352.    Malice  should  be  shown  in  case  of  slander:  44  Ga.  160. 

After  proof  of  libel,  verdict  for  defendant  not  authorized  by  showing  he  had 
no  malice :  68  Ga.  47. 

Publication  here  imports  malice :  77  Ga.  242. 

Whether  communication  is  privileged  or  not,  and  whether  malice  or  not, 
must  be  submitted  to  jury ;  malice  inferred  from  charge  that  constable  col- 
lected money  and  appropriated  it :  72  Ga.  243. 

Whether  newspaper  acted  in  good  faith  in  publication  of  libelous  criticism 
of  public  official,  question  for  jury  :  91  Ga.  499. 

§3834.  (2976.)  Publication.  A  libel  is  published  as  soon  as  it  is 
communicated  to  any  person  other  than  the  party  libeled. 

No  defense  to  slander  that  words  were  spoken  to,  not  of,  plaintiff,  if  others 
heard  the  words :  89  Ga.  829. 

§3835.  Libel  by  newspaper .     Any  false  and  malicious  defamation  of  ^ctf3i893, 
another  in  any  newspaper,  magazine  or  periodical,  tending  to  injure 
the  reputation  of  any  individual  and  expose  him  to  public  hatred, 
contempt  or  ridicule,  shall  constitute  a  newspaper  libel,  the  publi- 
cation of  such  libelous  matter  being  essential  to  recovery. 

§3836.  What  privileged.  A  fair  and  honest  report  of  the  proceed-  -^fg1893' 
ings  of  legislative  or  judicial  bodies,  or  of  court  proceedings,  or  a 
truthful  report  of  information  received  from  any  arresting  officer  or 
police  authorities,  shall  be  deemed  privileged  communications;  and 
in  any  action  brought  for  newspaper  libel  the  rule  of  law  as  to  priv- 
ileged communications  shall  apply. 

Note. — The  two  preceding  sections  in  published  acts,  but  probably  not  con- 
stitutionally passed. 

§3837.  (2977.)  Slander.    Slander,  or  oral  defamation,  consists,  first, 
in  imputing  to  another  a  crime  punishable  bylaw;  or,  second,  charg- 
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ing  him  with  having  some  contagious  disorder,  or  being  guilty  of 
some  debasing  act  which  may  exclude  him  from  society;  or,  third, 
in  charges  made  on  another  in  reference  to  his  trade,  office,  or  pro- 
fession, calculated  to  injure  him  therein;  or,  fourth,  any  disparaging 
words  productive  of  special  damage  flowing  naturally  therefrom. 
In  the  latter  case,  the  special  damage  is  essential  to  support  the  ac- 
tion; in  the  three  former,  damage  is  inferred. 

To  call  a  female  a  "whore"  is  actionable :  1  Ga.  550.  So  also  is  charging  one 
as  having  the  gonorrhoea  or  being  a  thieving  puppy  :  2  Ga.  57  ;  26/423.  Also  to 
say,  "I  believe  Giddons  burnt  the  camp-ground"  :  4  Ga.  364.  As  to  calling  one  a 
,  "rogue":  21  Ga.  399.  Charging  a  single  woman  with  having  a  bastard  child 
actionable,  fornication:  23  Ga  216.  Charge  of  perjury:  34  Ga.  433;  53/632. 
Where  special  damage  should  have  been  shown  for  saying,  "They  are  not  worth 
fifty  cents  on  the  dollar"  :  41  Ga.  538.  Words  imputing  a  crime  sufficient:  44 
Ga.  568.  Words  not  actionable,  how  rendered  so:  25 Ga.  40.  Damages  sought 
by  an  attorney  at  law,  what  must  be  alleged  and  proven:  50  Ga.  238.  When 
attorney  protected  from  liability  for  words  spoken  in  discharge  of  duty,  un- 
less express  malice  shown :  51  Ga.  118.  Words  imputing  a  felony,  actionable 
per  se:  54  Ga.  648,  649.  Actionable  to  charge  one  with  false  swearing:  55  Ga. 
218.     Distinction  between  written  and  oral  slander :  61  Ga.  435. 

Words  here  spoken  of  minister  of  gospel,  actionable  per  se:  67  Ga.  272. 

Charging  minister  of  gospel  with  collecting  money  and  appropriating  it  to 
his  own  wrongful  uses,  is  actionable  per  se:  68  Ga.  117. 

Action  of  slander  will  not  lie  against  partnership,  by  one  partner,  for  slan- 
derous words  by  another  partner :  80  Ga.  284. 

The  words  "You  are  a  God-damned  thief,"  actionable  per  se,  burden  on  de- 
fendant to  show  were  abusive  only :  86  Ga.  432. 

Acts^i859,  §3838.  (2978.)  Charge  of  intercourse  ivith  a  person  of  color.  Any 
charge  or  intimation  against  a  white  female  of  having  sexual  inter- 
course with  a  person  of  color,  is  slanderous  without  proof  of  special 
damage. 

Aliter,  before  Act  of  1859:  26  Ga.  606. 
$|57i2,5723,     §3839    (2979.)   Truth  justifies.     The  truth  of  the  charge  made  may 
always  be  proved  in  justification  of  the  libel  or  slander. 

What  sufficient  evidence  to  sustain  the  plea  of  justification :  31  Ga.  676-678. 
Failing  to  sustain  a  plea  of  justification,  as  affecting  the  amount  of  damages: 
49  Ga.  491 ;  3/215,  504.  Plea  of  justification  puts  defendant's  general  character 
in  issue:  27  Ga.  378.  Plea  of  justification,  what  admits,  and  as  to  proof  of:  56 
Ga.  351, 352.  Plea  of  justification  pleaded,  must  prove  the  truth  of  it :  23  Ga.  216. 

See  notes  to  section  3891  et  seq. 

In  suit  for  slander  imputing  crime,  plea  of  justification,  evidence  should  be 
strong  enough  to  convict  plaintiff  if  prosecuted  criminally :  66  Ga.  521. 

Jury  may  consider,  in  mitigation  of  damages,  evidence  tending  to  sustain 
plea  of  justification  :  80  Ga.  480. 

Nothing  but  truth  of  plea  of  justification  defeats  suit  for  unprivileged 
words  which  are  actionable  per  se.  No  evidence  negativing  malice  wholly  de- 
feats it :  83  Ga.  234. 

Plea  that  words  were  privileged  and  also  true,  is  plea  of  justification:  88 
Ga.  620. 
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§3840.  (2980.)  Privileged  communications .  The  following  are  deemed 
privileged  communications: 

1.  Statements  made  bona  fide  in  the  performance  of  a  public  duty. 

Vindicating  public  justice  by  prosecuting  violation  of  law,  "a  public  duty"  ; 
statements  so  made  bona  fide,  privileged:  73  Ga.  539. 

2.  Similar  statements  in  the  performance  of  a  private  duty,  either 
legal  or  moral. 

3.  Statements  made  with  the  bona  fide  intent,  on  the  part  of  the$417- 
speaker,  to  protect  his  own  interest  in  a  matter  where  it  is  concerned. 

4.  Fair  and  honest  reports  of  the  proceedings  of  legislative  or  judi- 
cial bodies. 

5.  Comments  of  counsel,  fairly  made,  on  the  circumstances  of  his^3842- 
case,  and  the  conduct  of  parties  in  connection  therewith. 

Discussed :  51  Ga.  118. 

6.  Comments  upon  the  acts  of  public  men,  in  their  public  capacity, 
and  with  reference  thereto. 

How  far  newspaper  criticism  of  public  official  is  privileged :  91  Ga.  499. 

General  Note. — Charge  by  road  commissioner,  written  in  good  faith  to 
county  commissioners,  that  constable  had  appropriated  money,  is  privileged  : 
72  Ga.  243. 

Information  by  commercial  agency  to  subscribers,  not  privileged :  77  Ga.  172. 

Plea  of  justification,  in  libel,  does  not  waive  claim  of  privilege:  81  Ga.  238. 

That  landlord  spoke  words  bona  fide,  in  order  to  post  arbitrator  selected  by 
him  under  agreement  with  tenant  to  arbitrate  difference  as  to  cotton,  good 
plea  of  privilege :  89  Ga.  523. 

Not  competent  for  defendant  to  testify  that  occasion  privileged ;  all  facts 
illustrating  true  character  of  occasion  competent :  89  Ga.  520. 

Whether  language  so  extreme  as  to  show  malice  and  deprive  defendant  of 
protection  of  privilege,  was  for  jury  :  89  Ga.  520. 

Plea  that  words  were  privileged  and  also  true  is  plea  of  justification :  88 
Ga.  620. 

Bona  fide  testimony  by  one  church  member  when  another  brought  up  be- 
fore church  for  adultery,  privileged  ;  privilege  extends  to  naming  partner  in 
adultery.     If  words  knowingly  false,  cannot  be  privileged:  88  Ga.  621. 

§3841.   (2981.)   Malicious  use  of  privileges.     In  every  case  of  privi-  $3843- 
leged  communications,  if  the  privilege  is  used  merely  as  a  cloak  for 
venting  private  malice,  and  not  bona  fide  in  promotion  of  the  object 
for  which  the  privilege  is  granted,  the  party  defamed  has  a  right 
of  action. 

If  used  as  a  cloak  to  vent  private  malice,  the  privilege  is  no  protection :  72 
Ga.  243. 

Falsity  of  maligning  communication,  itself  evidence  of  legal  malice:  77 
Ga.  172. 

Relevancy  of  subject-matter  on  account  of  which  privilege  is  claimed,  es- 
sential :  89  Ga.  526. 

"Every  case"  refers  only  to  cases  of  conditional  privilege  in  preceding  sec- 
tion, and  does  not  include  cases  of  absolute  privilege, such  as  court  pleadings: 
81  Ga.  238. 
56 
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Ij8?3a'2:j8'  §3842.  Allegations  in  pleadings  privileged.  All  charges,  allegations 
and  averments  contained  in  regular  pleadings  filed  in  a  court  of  com- 
petent jurisdiction,  which  are  pertinent  and  material  to  the  relief 
sought,  whether  legally  sufficient  to  obtain  it  or  not,  are  privileged. 
However  false  and  malicious,  they  are  not  libelous. 

Proper  exercise  of  jurisdiction,  distinct  question  from  question  of  jurisdic- 
tion :  81  Ga.  238. 

Affidavit  made  before  magistrate  charging  defendant  with  perjury  will  not 
furnish  basis  of  action  for  libel:  75  Ga.  648. 

General  Note. — Words  spoken  may  be  proved  by  any  one  who  heard  them  : 
12  Ga.  510.  Witnesses  may  give  their  understanding  of  words  spoken  :  18  Ga.  52. 
Innuendoes  when  suit  under  Jones  form  :  18  Ga.  52.  And  as  to  omission  of  col- 
loquium under  these  forms:  19  Ga.  588.  Rumor  or  reputation  will  not  do  as 
evidence  to  sustain  a  slanderous  charge :  23  Ga.  216,  220.  What  averments 
the  declaration  should  contain,  to  admit  proof:  26  Ga.  423.  Plea  of  justifica- 
tion should  have  had  more  weight  with  the  jury  :  34  Ga.  376.  When  evidence 
of  speaking  of  other  words  admissible  as  evidence :  23  Ga.  222.  What  evi- 
dence not  admissible,  and  as  to  excessive  verdicts:  31  Ga.  309-315.  Where 
nominal  damages  should  only  be  given  in  a  case  between  editors  of  news- 
papers: 40  Ga.  444.  Tax-books  of  tax-receiver  as  evidence  of  amount  of  de- 
fendant's property:  32  Ga.  372.  Bail  in  case  of:  36  Ga.  180.  When  bad  faith 
must  be  shown,  to  render  liable  for  effects  of  alleged  slanderous  affidavit  of  de- 
fendant: 44  Ga.  160.  Action  for  libel  not  amendable  by  adding  count  for 
trespass:  56  Ga.  351. 

One  thousand  dollars  damages  for  libel,  not  excessive:  78  Ga.  753  (4). 

Whether  words  were  opprobrious,  exclusively  for  jury:  78  Ga.  232. 


SECTION  2. 

MALICIOUS    PROSECUTION. 

W884i,8fe2.  §3843.  (2982.)  Malicious  prosecution.  A  criminal  prosecution,  ma- 
liciously carried  on,  and  without  any  probable  cause,  whereby  dam- 
age ensues  to  the  person  prosecuted,  gives  him  a  cause  of  action. 

75  Ga.  648. 

Malice  and  want  of  probable  cause  must  concur:  30  Ga.  519  ;  72/480 ;  73/535. 

Former  may  be  inferred  from  latter,  but  latter  not  inferred  from  former; 
question  for  jury  :  73  Ga.  535 ;  78/710. 

Malice  inferred  from  want  of  probable  cause  for  civil  suit,  and  damages  re- 
coverable therefor:  80  Ga.  438. 

Damages  not  given  for  wrongful  proceedings  in  attachment,  unless  malice 
and  want  of  probable  cause  shown  :  75  Ga.  73. 

Special  damage  arising  from  malicious  suing  out  of  injunction  without  prob- 
able cause,  gives  right  of  action  :  75  Ga.  399. 

Landlord  maliciously  and  without  probable  cause  suing  out  dispossessory 
warrant,  liable  to  tenant  for  special  damages:  91  Ga.  217. 

Distinct  allegation  of  want  of  probable  cause,  essential:  78  Ga.  710. 

Burden  upon  plaintiff  to  show  malice  and  want  of  probable  cause;  86 
Ga.  238. 
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Probable  cause  shown,  immaterial  that  there  was  malice:  86  Ga.  238. 

A  good  plea  of  justification  to  action  for  malicious  prosecution  :  81  Ga.  668  ; 
citing  69  Ga.  257 ;  73/537  ;  75/178  ;  distinguishing  74  Ga.  837  ;  76/338. 

Prosecutor  not  required  to  be  fully  satisfied  of  truth  of  charge,  nor  to 
guarantee  conviction :  81  Ga.  668. 

Doubtful  here  whether  evidence  warranted  any  verdict  whatever  for  plain- 
tiff;  certainly,  $1,000 was  excessive:  78  Ga.  733. 

Prosecution  for  trespass  which  was  utterly  unfounded  :  89  Ga.  144. 

§3844.   (2983.)  Probable  cause.     Want  of  probable  cause  shall  be  a  $$3848, 3856. 
question  for  the  jury,  under  the  direction  of  the  court,  and  shall  ex- 
ist when  the  circumstances  are  such  as  to  satisfy  a  reasonable  man 
that  the  accuser  had  no  ground  for  proceeding  but  his  desire  to  in- 
jure the  accused. 

All  evidence  admissible  tending  to  prove  want  of  probable  cause  and  to 
prove  its  existence:  24  Ga.  262.  Evidence  of  a  threat,  to  show  probable  cause: 
31  Ga.  334.  To  authorize  recovery,  should  show  proceedings  malicious  and 
without  probable  cause :  30  Ga.  519.  Advice  of  counsel  as  showing  existence 
of  probable  cause :  55  Ga.  299. 

Want  of  probable  cause  and  malice,  questions  for  jury :  67  Ga.  58. 

Section  states  extreme  case  of  legal  malice,  but  is  not  exhaustive  of  all  in- 
stances of  "want  of  probable  cause."  "Probable  cause"  means  nothing  more 
than  reasonable  grounds :  79  Ga.  637. 

English  doctrine  that  prosecution  is  malicious  if  "not  for  the  purpose  of 
punishing  defendant,  but  to  make  an  example  to  others,"  disapproved:  79 
Ga.  638. 

Record  of  arrest,  trial  and  discharge  of  plaintiff  admissible,  but  not  so  rea- 
sons of  magistrate  for  discharge  :  67  Ga.  58. 

Inquiries  by  defendant  in  suit  for  malicious  prosecution,  as  to  probable 
guilt  of  other  party,  competent  as  probable  cause:  81  Ga.  669. 

Advice  of  justice  of  peace  inadmissible  in  mitigation  of  alleged  malicious 
prosecution :  81  Ga.  669. 

Legal  advice,  upon  substantially  fair  statement  of  facts,  admissible  to  show 
probable  cause  for  criminal  prosecution  and  to  negative  malice :  73  Ga.  535. 

In  determining  question  of  malice,  advice  of  counsel  as  to  probable  cause, 
a  circumstance  for  jury  to  consider :  86  Ga.  238. 

Malice  inferred  from  want  of  probable  cause,  but  latter  not  inferred  from 
former :  73  Ga.  535  ;  78/710. 

Allegations  that  defendant  foreclosed  mortgage  and  refused  further  indul- 
gence, etc.,  did  not  make  case  of  want  of  probable  cause;  if  oral  stipulation 
for  indulgence  fraudulently  omitted  from  mortgage,  fact  should  have  been  al- 
leged :  78  Ga.  710. 

§3845.  (2984.)  Evidence  of  prosecutor.  In  investigating  the  ques- 
tion of  probable  cause,  the  evidence  given  by  the  prosecutor  himself 
upon  the  criminal  prosecution,  may  be  submitted  to  the  jury  by 
either  party,  the  credibility  thereof  to  be  determined  by  them. 

§3846.  (2985.)  Grand  jurors  exempt.  No  member  of  a  grand  jury  is 
liable  to  an  action  for  a  malicious  prosecution  upon  a  presentment 
made  by  the  body;  but  if  such  presentment  is  made  at  the  instiga- 
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tion  of  a  third  person,  from  malice  on  his  part,  and  without  proba- 
ble cause,  he  shall  be  liable  as  if  he  was  named  as  prosecutor. 

See  92  Ga.  548. 

$3907.  §3847.   (2986.)  Measure  of  damages.     The   recovery  shall  not  be 

confined  to  the  actual  damage  sustained  by  the  accused,  but  shall 

be  regulated  by  the  circumstances  of  each  case. 
$3844.  §3848.   (2987.)  Malice  inferred,  ivhen.     A  total  want  of  probable 

cause  is  a  circumstance  from  which  malice  may  be  inferred,  but  such 

inference  may  be  rebutted  by  proof. 

Must  show  circumstances  tending  to  show  malice,  to  be  able  to  recover:  55 
Ga.  299-302. 

§3849.  (2988.)  What  is  a  prosecution.  An  inquiry  before  a  com- 
mitting court,  or  justice  of  the  peace,  amounts  to  a  prosecution. 

§3850.  (2989.)  When  the  right  accrues.  The  prosecution  must  be 
ended  before  the  right  of  action  accrues. 

Does  this  apply  to  action  for  false  arrest?  68  Ga.  360. 

This  section  controls,  by  analogy,  malicious  prosecution  of  civil  case,  except 
where  personalty  is  levied  on  and  litigation  protracted  by  claim  by  owner ;  in 
that  case  right  accrues  at  date  of  levy :  74  Ga.  157 ;  distinguishing  58  Ga.  195 ; 
12/371. 

Distinct  allegation  that  suit  on  which  action  founded  terminated  in  present 
plaintiff's  favor,  essential:  78  Ga.  710;  89/827. 

Sufficiently  alleged  here  that  prosecution  had  ended :  92  Ga.  421. 

General  Note. — Where  in  a  criminal  case  court  could  not  relieve  prosecu- 
tor from  costs:  20  Ga.  839  Return  of  "no  bill,"  evidence  of  termination  of 
prosecution  :  22  Ga.  237.  Malicious  prosecution  for  arson,  evidence,  presump- 
tion of  character:  31  Ga.  331. 

Actions  for  malicious  arrest  not  favored :  75  Ga.  178. 

In  actions  for  malicious  prosecution,  evidence  of  pecuniary  circumstances 
of  defendant  is  admissible:  79  Ga.  638. 

Plea  of  justification  here  gives  defendant  right  to  open  and  conclude:  74 
Ga.  178. 


ARTICLE  3. 

OTHER  TORTS  TO  THE  PERSON, 


SECTION  1. 

FALSE    IMPRISONMENT. 


$5265.  §3851.   (2990.)  Definition  of  false  imprisonment.      False  imprison- 

ment consists  in  the  unlawful  detention  of  the  person  of  another, 
for  any  length  of  time,  whereby  he  is  deprived  of  his  personal  lib- 
erty. 
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Section  cited  :  63  Ga.  514.  Stated  :  68  Ga.  367  ;  75/648.  Action  for  false  im- 
prisonment :  69  Ga.  252. 

Counsel  fees  and  expenses  considered  in  estimating  damages  for  false  im- 
prisonment, although  no  bad  faith  ;  stubborn  and  litigious  conduct  shown  on 
part  of  defendant :  69  Ga.  251. 

Jury  may  give  additional  damages,  if  plea  of  justification  filed  and  not  sus- 
tained :  69  Ga.  252. 

Advice  of  counsel  may  mitigate  but  cannot  discharge :  78  Ga.  734. 

Where,  in  suit  for  false  imprisonment,  directing  verdict  for  defendant  was 
error :  73  Ga.  660. 

§3852.  (2991.)  Under  warrant.  If  the  imprisonment  is  by  virtue 
of  a  warrant,  neither  the  party  bona  fide  suing  out,  nor  the  officer 
who  in  good  faith  executes  the  same,  is  guilty  of  false  imprisonment, 
though  the  warrant  be  defective  in  form,  or  be  void  for  want  of  juris- 
diction. In  such  cases  the  good  faith  must  be  determined  from  the 
circumstances  of  each  case.  The  same  is  tjue  of  the  judicial  officer 
issuing  the  warrant,  the  presumption  being  always  against  him  as  to 
good  faith,  when  he  has  no  jurisdiction. 

Section  cited :  63  Ga.  514. 

Imprisonment  beyond  reasonable  time  without  warrant :  46  Ga.  80. 

Action  lies,  although  detention  is  under  warrant,  if  done  in  bad  faith.  If 
warrant  void,  action  may  be  brought  as  trespass:  68  Ga.  359. 

Sheriff  arresting  out  of  county  without  warrant,  etc.,  liable  for  damages  :  77 
Ga.  301. 

Unreasonable  detention  without  warrant  is  false  imprisonment,  though  ar- 
rest justified :  77  Ga.  419. 

In  action,  competent  to  show  rearrest  under  same  warrant,  as  illustrating 
question  of  bad  faith :  68  Ga.  359. 

Difference  between  imprisonment  under  warrant  and  without  warrant :  73 
Ga.  660. 

No  false  imprisonment  when  warrant  legal,  and  arrest  made  thereunder:  86 
Ga.  238. 

§3853 .   ( 2992 . )   Suit  for  joint  act  of  several .     If  the  imprisonment  be  $3873. 
the  act  of  several  persons,  the  party  may  sue  them  jointly  or  sepa- 
rately, and  if  jointly,  all  shall  be  responsible  for  the  entire  recovery. 

Verdict  against  joint  defendants  for  different  amounts,  illegal  and  set  aside. 
Motion  for  new  trial  granted  as  to  one  defendant,  should  be  granted  to  both : 
72  Ga.  458. 

General  Note. — Imprisonment  beyond  reasonable  limit  without  warrant : 
46  Ga.  80. 

Eiot  imminent  at  justice  court,  it  is  within  discretion  of  arresting  officer  to 
carry  prisoner  to  another  district.  Officer  properly  carried  prisoner  by  rail 
sixteen  miles  to  county-site  instead  of  four  miles  to  adjoining  district ;  prac- 
tically county-site  was  more  accessible:  83  Ga.  148. 

If  arresting  officer  and  prisoner  arrive  at  place  of  magistrate's  residence  so 
late  at  night  that  he  is  not  accessible,  incarceration  until  morning  proper :  83 
Ga.  148. 


§§3854-3858      NINTH  TITLE.— CHAP.  2,  ART.  3,  SECS.  2,  3.  886 

Malicious  arrest.    Nuisances  and  other  injuries  to  health. 

SECTION  2. 

MALICIOUS    ARREST. 

§3854.  (2993.)  Definition.  An  arrest  under  process  of  law,  with- 
out probable  cause,  when  done  maliciously,  gives  a  right  of  action 
to  the  party  arrested. 

75  Ga.  648. 

Arrest  legal,  person  causing  it  not  responsible  for  subsequent  conduct  of 
officer,  not  done  by  his  authority :  69  Ga.  252. 

Ejection  on  dispossessory  warrant,  actionable,  when:  71  Ga.  744. 

There  being  no  ordinance  making  non-payment  of  Brunswick's  street  tax 
penal,  policeman  arresting  citizen  liable  therefor:  80  Ga.  497. 

Declaration  for  malicious  arrest,  which  was  good  as  to  all  defendants  except 
one  :  89  Ga.  367. 

§3855.  (2994.)  Malice*.  Malice  may  consist  in  personal  spite  or 
in  a  general  disregard  of  the  right  consideration  of  mankind,  di- 
rected by  chance  against  the  individual  injured. 

^8ii-  §3856.   (2995.)  Probable  cause.     "Want  of  probable  cause"  is  the 

same  in  this  action  as  in  "malicious  prosecution." 

Actions  for  malicious  arrest  strictly  guarded  ;  not  encouraged :  73  Ga.  535. 

$5265.  §3857.   (2996.)   Persons  exempt.      The  willful  arrest,    under  civil 

process,  of  a  person   exempt   by  law    from  such    arrest,  shall   be 
deemed  malicious  until  the  contrary  is  proved. 

Where  police  officer  alone  responsible  for  illegal  arrest  of  a  citizen :  54 
Ga.  468. 

There  being  no  ordinance  making  non-payment  of  Brunswick's  street  tax 
penal,  policeman  arresting  citizen  liable  therefor:  80  Ga.  497. 


11 


SECTION  3. 

NUISANCES    AND    OTHER    INJURIES    TO    HEALTH. 

^So'bSi1,      §3858.   (2997.)   Public  and  private.     Nuisances  are  either  public  or 
private.     A  public  nuisance  is  one  which  damages  all  persons  who 
y^of.  come  within  the  sphere  of  its  operation,  though  it  may  vary  in  its 


IV  effects  on  individuals.  A  private  nuisance  is  one  limited  in  its  inju- 
rious effects  to  one  or  a  few  individuals.  Generally,  a  public  nui- 
sance gives  no  right  of  action  to  any  individual,  but  must  be  abated 
by  a  process  instituted  in  the  name  of  the  State.  A  private  nuisance 
gives  a  right  of  action  to  the  person  injured. 

Private  nuisance  defined  :  9  Ga.  427  ;  42/635 ;  7/296.  Public  nuisance  giving 
right  to  indictment:  28  Ga.  399;  42/635;  15/61,62.  Action  for  damages  for  in- 
jury to  property  by  obstruction  in  highway:  17  Ga.  136.    Bridge  across  navi- 


887  NINTH  TITLE.— CHAP.  2,  ART.  3,  SEC.  3.      §§3859-3861 


Nuisances  and  other  injuries  to  health. 


gable  stream,  obstructing  navigation,  a  public  nuisance:  28  Ga.  398.  Where 
action  for  damages  not  sustained  against  a  municipal  corporation  for  grading 
street:  28  Ga.  48.  When  city  liable  for  nuisance  in  front  of  market:  38  Ga, 
346.  Or  on  or  near  its  streets:  39  Ga.  725.  When  proceeding  for  public 
nuisance  must  be  in  name  of  solicitor-general  for  the  circuit:  50  Ga.  451. 

Bridge  obstructing  navigable  stream,  public  nuisance;  abatable  on  applica- 
tion of  any  one :  73  Ga.  306. 

City  liable  for  unreasonable  obstruction  of  street,  but  not  for  stretching 
rope  across  during  fire  parade  ;  rules  of  liability  stated :  67  Ga.  618. 

City  liable  for  maintenance  of  continuing  nuisance,  though  suit  for  original 
act  barred  by  limitation  :  75  Ga.  110. 

Railroad's  unlawful  occupation  of  street  by  side-tracks,  etc.,  a  public  nui- 
sance :  78  Ga.  272. 

Statements  in  declaration  sufficient  here  to  entitle  plaintiff  to  damages  for 
injuries  to  premises  caused  by  nuisance :  76  Ga.  84. 

Tenant  of  premises  in  city  can  recover  damages  for  injury  to  his  use  by 
erection  of  public  nuisance :  92  Ga.  623. 

Obstruction  of  private  way  is  private  nuisance,  and  magistrate  has  concur- 
rent jurisdiction  with  ordinary  for  removal :  80  Ga.  659. 

Failure  to  abate  nuisance  upon  notice,  is  maintaining  nuisance  which  gives 
cause  of  action  irrespective  of  who  created  nuisance:  93  Ga.  561. 

§3859.  (2998.)  Special  damage.  If,  however,  a  public  nuisance 
causes  special  damage  to  an  individual,  in  which  the  public  do  not 
participate,  such  special  damage  gives  a  right  of  action. 

Where  a  prima  facie  case  of  special  damage  was  made  by  the  declaration : 
58  Ga.  182 ;  52/435. 

Special  damage  gave  right  of  action :  78  Ga.  273. 

Passer-by  injured  without  his  fault,  by  cotton-bales  obstructing  sidewalk, 
had  right  of  action  against  warehouseman  :  68  Ga.  431. 

City  liable  for  damage  to  individuals  caused  by  improper  building  of  drains 
and  culverts :  75  Ga.  110. 

Petition  of  individual  to  abate  public  nuisance,  demurrable  for  not  showing 
special  damage  to  individual :  76  Ga.  804. 

Suit  may  be  brought  every  day  the  nuisance  continues,  and  equity,  to  avoid 
multiplicity,  will  enjoin:  72  Ga.  172. 

§3860.  (2999.)  Injury  to  person  or  property  by  nuisance.  A  private 
nuisance  may  injure  either  the  person  or  property,  or  both,  and  in 
either  case  a  right  of  action  accrues. 

§3861.  (3000.)  What  is  a  nuisance.  A  nuisance  is  anything  that 
worketh  hurt,  inconvenience,  or  damage,  to  another;  and  the  fact 
that  the  act  done  may  otherwise  be  lawful,  does  not  keep  it  from 
being  a  nuisance.  The  inconvenience  complained  of  must  not  be  fan- 
ciful, or  such  as  would  affect  only  one  of  fastidious  taste,  but  it  must 
be  such  as  would  affect  an  ordinary  reasonable  man. 

Nuisance  defined :  47  Ga.  266 ;  60/267,  268 ;  9/427.  Section  referred  to  and 
construed :  42  Ga.  636. 

Particular  use  of  property,  which  was  once  lawful  and  proper,  may,  by 
change  of  circumstances,  become  a  nuisance:  73  Ga.  484. 

Every  continuance  of  a  nuisance  is  a  renewal  of  wrong,  and  therefore  ac- 
tionable until  abated :  73  Ga.  523. 


§§3862,  3863      NINTH  TITLE.— CHAP.  2,  ART.  3,  SEC.  3. 

Nuisances  and  other  injuries  to  health. 

Loading  cars  in  street  from  side-track  being  nuisance  complained  of,  doing 
so  from  main  track  was  virtual  continuance  of  nuisance:  78  Ga.  803. 

Cotton-bales  left  longer  than  necessary  on  sidewalk,  held  nuisance:  68 
Ga.  431. 

Private  stable  in  city  not  necessarily  nuisance,  though  erected  near  house 
of  neighbor,  etc.:  68  Ga.  668;  see  also  20  Ga.  537.  Held  to  be  a  nuisance: 
10  Ga.  336  ;  9/425. 

Whether  encroachment  on  sidewalk  in  city,  for  access  to  cellar,  is  nuisance, 
depends :  72  Ga.  209. 

Necessary  public  building  cannot  be  nuisance  per  se:  77  Ga.  336. 

Railroad  not  liable  where  pond  rendered  noxious  by  filthy  streams  turned 
into  railroad-cut  by  others  than  railroad  company:  78  Ga.  641. 

$4935.  §3862.   (3001.)   Right  of  alienee.     The  alienee  of  a  person  owning 

the  property  injured,  may  sue  for  a  continuance  of  the  nuisance;  so 
the  alienee  of  the  property  causing  the  nuisance  is  responsible  for 
a  continuance  of  the  same.  In  the  latter  case  there  must  be  a 
request  to  abate,  before  action  brought. 

Stated  :  7  Ga.  297. 

Section  2322  has  no  application  to  such  alienee:  73  Ga.  363. 
Notice  of  the  nuisance  is  sufficient  request  to  abate :  73  Ga.  366. 
Recent  purchase  of  real  estate,  or  motive  therein,  no  bar  to  legal  rights: 
86  Ga.  94. 

$$4760,4916.  §3863.  (3002.)  Injunction.  Where  the  consequences  of  a  nuisance 
about  to  be  erected  or  commenced  will  be  irreparable  in  damages, 
and  such  consequences  are  not  merely  possible,  but  to  a  reasonable 
degree  certain,  a  court  of  equity  may  interfere  to  arrest  a  nuisance 
before  it  is  completed. 

Injunction  sustained  as  to  a  livery-stable:  9  Ga.  425;  10/336;  but  see  20 
Ga.  537.  When  equity  will  restrain  in  case  of  a  mill-dam:  50 Ga.  34;  18/529; 
44/617.  Injunction  against  a  mill  within  the  limits  of  municipal  corporation : 
28  Ga.  30.  Equity  restraining  a  private  nuisance,  such  as  the  diversion  or  ob- 
struction of  a  watercourse:  33  Ga.  Sup.  141.  Injunction  against  permanent 
obstruction  in  street :  33  Ga.  601 ;  30/506.  When  equity  will  enjoin  the  ob- 
struction of  an  alley  :  64  Ga.  423.  Injunction  refused  where  adequate  remedy 
by  abatement  of  nuisance :  59  Ga.  790.  When  equity  will  not  enjoin  when 
damage  uncertain  :  51  Ga.  523.  Or  a  public  nuisance:  51  Ga.  523;  50/451.  Or 
when  conflicting  evidence:  44  Ga.  617.  When  not  against  regrading  a  street: 
23  Ga.  402. 

Allegation  of  speculative  or  contingent  injuries,  etc.,  not  require  injunc- 
tion :  68  Ga.  668. 

Putting  trash,  filth,  and  garbage  on  one's  premises  continually,  may  be 
enjoined:  71  Ga.  563. 

Discharge  of  filthy  sewage  on  land  of  another,  enjoined  :  74  Ga.  570. 

Equity  may  restrain  the  raising  of  a  mill-dam,  if  dangerous  to  health: 
72  Ga.  208. 

Nuisance  causing  injury  to  health  enjoined  here:  77  Ga.  810. 

Railroad's  unlawful  occupation  of  street  by  side-tracks,  enjoined  at  instance 
of  property-owner,  when  :  78  Ga.  271. 

Loading  cars  in  street  from  side-track  being  nuisance  complained  of,  doing 
so  from  main  track  was  virtual  continuance  ;   as  to  injunction :  78  Ga.  803. 
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Nuisances  and  other  injuries  to  health. 


Injunction  against  construction  of  railway  side-track  granted,  at  instance 
of  real-estate  owner  affected  thereby :  86  Ga.  94. 

Decree  providing  that  nuisance,  if  not  removed  in  certain  time,  should  be 
abated,  cannot  be  executed  by  clerk  issuing  process  commanding  sheriff  to 
abate :  71  Ga.  256. 

Completion  of  bridge  cannot  be  enjoined  after  completed,  nor  can  chan- 
cellor at  chambers  order  it  remodeled  or  removed :  75  Ga.  828. 

Erection  of  electric-railway  power-house  in  city,  under  facts  here,  not 
enjoined  in  advance  of  construction :  92  Ga.  210. 

Temporary  injunction  granted  against  city's  continuing  nuisance :  91  Ga.  210. 

Atlanta  cannot,  under  its  charter,  create  permanent  nuisance  dangerous  to 
health  and  life :  91  Ga.  210. 

§3864.   (3003. )   Sale  of  unwholesome  provisions.    A  person  who  know-  §§3828» 3555- 
ingly  or  carelessly  sells  to  another  unwholesome  provisions  of  any 
kind,  the  defect  being  unknown  to  the  purchaser,  and  damage  results 
to  the  purchaser,  or  his  family,  or  his  property,  such  person  shall  be 
liable  in  damages  for  such  injury. 

Implied  warranty  on  sale  of:  Note  to  section  3555,  paragraph  2. 

§3865.  (3004.)  Adulterated  drugs.  A  person  who,  knowingly  or 
carelessly,  by  himself  or  his  agents,  sells  to  another  adulterated 
drugs  or  liquors,  by  the  use  of  which  damage  accrues  to  the  pur- 
chaser, or  his  patients,  or  his  family,  or  his  property,  shall  be  liable 
in  damages  for  the  injury  done. 

§3866.  (3005.)  Mistake  of  druggist.  If  a  vender  of  drugs  and  med-^828, 
icines,  by  himself  or  his  agent,  either  knowingly  or  negligently  fur- 
nishes the  wrong  article  or  medicine,  and  damage  accrues  from  the 
use  of  the  drug  or  medicine  furnished,  to  the  purchaser,  or  his  pa- 
tients, or  his  family,  or  his  property,  the  vender  shall  respond  in 
damages  for  the  injury  done.  If  death  ensues  to  the  purchaser,  in 
any  case  arising  under  this  or  the  two  foregoing  paragraphs,  the 
right  of  action  shall  be  to  the  widow  or  children,  as  prescribed  in 
cases  of  physical  injuries. 

When  a  druggist  in  good  faith  putting  up  a  prescription  for  a  customer  not 
liable:  61  Ga  505. 

Not  necessary  to  prove  that  the  homicide  was  a  crime :  70  Ga.  435. 

General  Note. — Party  cannot  acquire  right  to  maintain  a  nuisance  by  pre- 
scription: 7  Ga.  327.  Applies  to  public  nuisances  only:  47  Ga.  269.  Power  of 
city  council  of  Savannah  as  to  nuisances :  6  Ga.  1 ;  9/281.  When  landlord  and 
when  tenant  liable  for  a  nuisance :  38  Ga.  542 ;  44/489.  May  by  writ  of  pro- 
hibition prevent  justice  of  the  peace  of  county  from  abating  nuisance  in  town : 
40  Ga.  87.  Use  of  street  by  railroad :  44  Ga.  547.  To  divert  a  watercourse  is  a 
pi'ivate  nuisance :  33  Ga.  Sup.  141.  Who  liable  for  costs:  41  Ga.  135.  As  to 
abatement  of  nuisances,  see  section  4760  et  seq.,  and  notes. 


§§3867-3873      NINTH  TITLE.— CHAP.  2,  ART.  3,  SEC.  4.  890 

Of  indirect  injuries  to  the  person. 

SECTION  4. 

OF    INDIRECT    INJURIES    TO    THE    PERSON. 

«39oo.  §3867.   (3006.)  Negligence  by  trustee .     In  every  case  of  trust  or  con- 

fidence reposed,  in  consideration  of  a  reward  paid  or  promised,  neg- 
ligence in  the  person  trusted,  to  the  injury  of  the  other,  will  give  a 
right  of  action. 

§3868.  (3007.)  Abducting  or  harboring  wife.  A  husband  has  a  right 
of  action  against  another  for  abducting  or  harboring  his  wife.  Fur- 
nishing shelter  and  food  to  a  wife  driven  from  her  home  by  cruel 
treatment  is  an  act  of  humanity,  and  gives  no  right  to  the  husband. 

§3869.  (3008.)  Criminal  conversation.  Adultery,  or  criminal  con- 
versation with  a  wife,  gives  a  right  of  action  to  the  husband.  In 
such  cases  proof  of  the  marriage  may  be  made  by  general  reputa- 
tion, and  the  parties  living  together  as  man  and  wife. 

When  it  is  necessary  to  show  connivance  of  the  husband :  30  Ga.  891.  Sec- 
tion cited,  and  as  to  proof  of  marriage :  62  Ga.  406,  407. 

Condonation  of  wife's  infidelity,  not  bar  husband  from  recovering  damages 
from  her  seducer:  85  Ga.  231. 

Verdict  of  husband  against  seducer  for  $1,400,  not  excessive:  85  Ga.  231. 

§3870.  (3009.)  Seduction  of  daughter.  The  seduction  of  a  daugh- 
ter, 'unmarried  and  living  with  her  parent,  whether  followed  by  preg- 
nancy or  not,  gives  a  right  of  action  to  the  father,  or  to  the  mother 
if  the  father  be  dead,  or  absent  permanently,  or  refuses  to  sue.  No 
loss  of  service  need  be  alleged  or  proved.  The  seduction  is  the  gist 
of  the  action,  and  in  well-defined  cases  the  damages  should  be  exem- 
plary. 

Right  of  action  abates  on  death  of  person  :  9  Ga.  69.  Before  Code,  proof  of 
loss  of  services  was  required :  11  Ga.  603.  Whether  homicide  of  seducer  falls 
under  section  4334  of  Code,  question  for  the  jury,  and  what  evidence  admissi- 
ble :  29  Ga.  724.  Declax'ation  filed  claiming  damages  for  authorizing  attach- 
ment pendente  lite :  37  Ga.  34.  Dying  declaration  not  admissible  in  suit  by 
father :  39  Ga.  223. 

§3871.  (3010.)  Furnishing  liquor  to  minor  son.  A  father,  or  if  the 
father  be  dead,  a  mother,  shall  have  a  right  of  action  against  any 
person  who  sells  or  furnishes  spirituous  liquors  to  his  or  her  son  un- 
der age,  for  his  own  use,  and  without  his  or  her  permission. 

S3671-  §3872.   (3011.)   Gaming  with  minor  son.      A  like  right   of   action 

shall  accrue  against  any  person  who  shall  play  and  bet  at  any  game 
of  chance  with  a  minor  son  for  money  or  other  thing  of  value. 

$:i853.  §3873.   (3012.)  Procurer  of  wrong  is  joint  wrong-doer.     In  all  cases 

he  who  maliciously  procures  an  injury  to  be  done  to  another,  whether 
it  be  an  actionable  wrong  or  a  breach  of  contract,  is  a  joint  wrong- 
doer, and  may  be  sued  either  alone  or  jointly  with  the  actor. 


891  NINTH  TITLE.— CHAPTER  3,  ARTICLE  1.       §§3874,  3875 

Of  injuries  to  property;  to  real  estate. 

71  Ga.  301. 

Connecting  railroad  may  be  sued  as  wrong-doer,  without  suing  the  road 
contracted  with:  71  Ga.  61. 

General  Note. — Unauthorized  arrest :  13  Ga.  98.  Injury  by  process  of  com- 
petent jurisdiction  when  process  irregular,  procuring  search-warrant  upon 
insufficient  information:  13  Ga.  260.  As  to  illegal  arrests:  51  Ga.  641 ;  62/290; 
46/86;  54/468;  65/387. 


CHAPTER  3. 

OF   INJURIES    TO    PROPERTY. 


ARTICLE  1. 

TO    REAL    ESTATE. 

§3874.   (3013.)  Interfering  with  enjoyment  of.     The  right  of  enjoy- Sjjgs,  8877, 
ment  of  private  property  being  an  absolute  right  of  every  citizen, 
every  act  of  another  which  unlawfully  interferes  with  such  enjoy- 
ment is  a  cause  of  action. 

Right  of  action  under  this  section:  44  Ga.  547.  Discussed  in  an  action  for 
overflowing  land  :  59  Ga.  286-291. 

Cited,  to  show  that  person  on  railroad-track  is  trespasser:  70  Ga.  243. 

Ejection  of  one  in  possession  by  compromise  of  suit,  is  actionable  tort:  71 
Ga.  744. 

Landlord's  breaking  open  of  tenant's  locked  outhouse  to  get  cotton,  tres- 
pass ;  even  though  property  taken  was  landlord's  at  time :  81  Ga.  468. 

Whenever  right  to  enjoy  property  is  invaded  and  injury  arises  therefrom, 
owner  may  recover  damages  without  doing  anything  to  avoid  consequences :  80 
Ga.  291. 

Overflow  may  render  land  useless  for  cultivation,  yet  not  totally  worthless : 
94  Ga.  264. 

§3875.   (3014.)  Right  of  possession.     The  bare  right  of  possession  to  $3045- 
lands  authorizes  their  recovery  by  the  owner  of  such  right,  and  also 
damages  for  the  withholding  of  the  right. 

Title  in  ejectment  and  right  to  possession :  55  Ga.  81-84 ;  54/687. 

Where  free  person  of  color  in  1854  erected  two  houses  on  lot,  and  left  wife 
in  possession  of  one,  and  daughter  of  other,  after  emancipation  each  owned 
the  part  she  was  left  in  possession  of.  Anomalous  conditions  of  post-bellum 
property  rights  of  negroes  construed  upon  broad  principles  of  equity:  73  Ga. 
187. 

No  recovery  in  ejectment  on  weakness  of  defendant's  title.  No  title  shown, 
nor  prior  possession  with  right  to  same,  nor  that  defendant  went  in  as  mere 
wrong-doer,  no  recovery :  73  Ga.  140. 

Intestate  dying  in  possession,  not  necessary  for  purchaser  at  administrator's 
sale  to  show  other  title  in  deceased,  to  maintain  ejectment:  84  Ga.  69. 

Having  homestead  set  apart  in  land  does  not  give  any  right  against  true 
owner :  72  Ga.  119. 
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Cestui  que  trust  entitled  to  possession  of  land  may  maintain  ejectment 
against  stranger,  or  even  against  trustee :  73  Ga.  210. 

Purchaser  in  possession  under  bond  for  title  from  true  owner,  owns  freehold 
relatively  to  every  one  else,  and  may  recover  for  damages  thereto:  89  Ga.  615. 

Deed  showing  part  of  chain  under  which  complainant  claimed,  admissible: 
77  Ga.  263. 

Letter  of  attorney  of  one  claiming  title,  admissible  to  show  recognition  of 
plaintiff's  right  to  possession  :  77  Ga.  263. 

S5,5008'  §3876.  (3015.)  Bare  possession.  The  bare  possession  of  land  au- 
thorizes the  possessor  to  recover  damages  from  any  person  who 
wrongfully,  in  any  manner,  interferes  with  such  possession. 

68  Ga.  825. 

Action  by  one  who  has  not  the  legal  title  sustained  :  23  Ga.  590.  Bare  pos- 
session to  recover  on  in  ejectment :  41  Ga.  42 ;  54/608.  For  twenty  years :  64 
Ga.  370. 

Cited,  to  show  that  person  on  railroad-track  is  trespasser:  70  Ga.  243. 

For  one  to  take  possession  of  his  own  land  is  not  trespass!  72  Ga.  119. 

Where  one  takes  possession,  believing  it  is  his,  true  owner  could  recover 
only  actual  damages :  72  Ga.  119. 

Damages  to  one  rightfully  in  possession,  recoverable  even  against  holder  of 
fee :  84  Ga.  198. 

Possession  of  land,  under  claim  of  ownership,  prima  facie  evidence  of  title: 
85  Ga.  703. 

Plaintiff  in  suit  for  completed  trespass,  who  was  merely  tenant  when  tres- 
pass committed,  though  becoming  owner  afterwards,  can  only  recover  for 
injury ( to  possession;  right  to  recover  for  injury  to  freehold  is  in  the  then 
owner:  88  Ga.  479. 

^81,4813,  §3877.  (3016.)  Bare  title.  The  person  having  title  to  lands,  if  no 
one  is  in  actual  possession  under  the  same  title  with  him,  may  main- 
tain an  action  for  a  trespass  thereon;  and  if  a  tenant  be  in  posses- 
sion, and  the  trespass  be  such  as  injures  the  freehold,  the  owner,  or 
a  remainder-man,  or  reversioner,  may  still  maintain  trespass. 

Section  referred  to  and  construed :  40  Ga.  481 ;  48/424. 

One  in  possession  of  land  by  himself  or  tenant  has  right  of  action  against 
mere  trespasser,  without  showing  title :  69  Ga.  577. 

For  one  to  take  possession  of  his  own  land  is  not  trespass :  72  Ga.  119. 

Having  homestead  set  apart  in  land  does  not  give  any  right  against  true 
owner:  72  Ga.  119. 

Suit  for  trespass  to  "mill  timber,"  not  supported  by  showing  trees  used  for 
turpentine :  70  Ga.  720. 

Where  railroad,  holding  depot-ground  under  deed  conditioned  upon  occu- 
pancy, abandoned  possession,  title  reverted  to  grantor,  who  could  then  main- 
tain trespass  for  demolition  of  fixtures :  74  Ga.  74.    , 

One  cannot  induce  a  trespass,  afterwards  purchase  the  land,  and  recover 
damages  for  same:  85  Ga.  668. 

Legal  title  in  husband  and  equitable  title  in  wife,  action  of  trespass  by 
both  jointly,  not  maintainable:  85  Ga.  668. 
$$3586,3060.      §3878.   (3017.)  Disputed  possession.     Where  two  persons  claim  to 
have  actual  possession  of  the  same  land,  he  is  deemed  in  possession 
who  has  the  legal  title,  and  the  other  is  a  trespasser. 

Stated :  20  Ga.  312,  324. 
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§3879.  (3018.)  Watercourses.  The  owner  of  land  is  entitled  to  the  $g|7> 3061- 
free  and  exclusive  enjoyment  of  all  watercourses,  not  navigable, 
flowing  over  his  land;  and  the  diverting  of  the  stream,  wholly  or  in 
part,  from  the  same,  or  the  obstructing  thereof  so  as  to  impede  its 
course  or  cause  it  to  overflow  or  injure  his  land,  or  any  right  appur- 
tenant thereto,  or  the  adulterating  thereof  so  as  to  interfere  with  its 
value  to  him,  is  a  trespass  upon  his  property. 

Section  referred  to  and  construed :  41  Ga.  170.  Damages  for  continuing 
trespass  in  overflowing  land :  4  Ga.  241 ;  59/286  ;  64/515  ;  51/378-390. 

See  notes  to  section  3057. 

As  to  right  to  direct  water  flowing  under  the  surface :  66  Ga.  45. 

One  erecting  dam  so  as  to  flood  lands  of  another,  without  license,  is  a  tres- 
passer.    Evidence  of  expenditures  not  allowed  :  77  Ga.  810. 

One  may  divert  watercourse  to  protect  his  land  ;  but  answerable  for  dam- 
age to  others  arising  therefrom  :  80  Ga.  115. 

Where  damages  properly  awarded  for  diverting  watercourse  to  injury  of 
another's  land :  80  Ga.  115. 

In  suit  for  injury  to  land  caused  by  erection  of  dam,  not  necessary  to  prove 
that  backwater  actually  came  in  contact  with  land  :  80  Ga.  291. 

Where  dam  unchanged  for  twenty  years,  plaintiff  could  recover  for  damage 
accruing  during  last  four  years  by  reason  of  filling  in  of  channel :  80  Ga.  291. 

Removal  by  upper  owner,  of  rock  from  bed  of  stream,  causing  overflow  on 
lower  tract,  actionable;  though  no  damage  where  stream  enters  lower  tract, 
but  only  farther  down  :  81  Ga.  637. 

Upper  riparian  owner  liable  to  lower,  for  adulterating  stream  by  washing 
ore  therein  ;  though  stream  more  useful  for  mining  than  domestic  purposes : 
83  Ga.  188. 

§3880.   (3019.)    Underground  streams.     The  course  of  a  stream  of  $|3[^7' 3252» 
water  underground,  and  its  exact  condition  before  its  first  use,  are 
so  difficult  of  ascertainment,  that  trespass  cannot  be  brought  for 
any  supposed  interference  with  the  rights  of  a  proprietor. 

As  to  right  to  direct  water  flowing  under  the  surface  :  66  Ga.  45. 

§3881.    (3020.)   Rights  above  and  below  the  surface.     The  owner  of  W3046- 3045- 
realty  having  title  downwards  and  upwards  indefinitely,  an  unlaw- 
ful interference  with  his  rights,  below  or  above  the  surface,  alike 
gives  him  a  right  of  action. 

See  59  Ga.  286-291.     See  section  3045. 

Cited,  to  show  that  person  on  railroad -track  is  trespasser:  70  Ga.  243. 
Ditch  and  water  used  for  mining  purposes  passes  with  the  land:  72  Ga.  887. 
For  overflow  damages  to  land  from  damming  stream  at  point   below  it, 
case,  not  ejectment,  is  remedy :  74  Ga.  520. 

§3882.   (3021.)  Right  of  way,  etc.     The  unlawful  interference  with  SggJ' 304(5' 
the  right  of  way,  or  of  common,  is  a  trespass  to  the  party  entitled. 

Cited,  to  show  that  person  on  railroad-track  is  trespasser:  70  Ga.  243. 
Railroad's  right  over  "right  of  way"  that  of  every  owner  over  his  property : 
81  Ga.  461. 
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One  who  persists  in  selling  lunches  at  depot,  after  being  prohibited,  may  be 
prevented  by  using  necessary  force:  81  Ga.  461. 

Person  crossing  inclosed  grounds  of  railroad,  not  trespasser,  where  made 
necessary  by  train  blocking  highway  unreasonable  time :  84  Ga.  698. 

$3837.  §3883.   (3025.)   Slander  of  title.     The  owner  of  any  estate  in  lands 

may  maintain  an  action  for  libelous  or  slanderous  words,  falsely  and 
maliciously  impugning  his  title,  if  any  damage  has  accrued  to  him 
therefrom. 
^39io8'5358'  §3884.  Damage  for  continuous  trespass.  Damages  for  a  continuing 
51  Ga.  388.  trespass  are  limited  to  those  which  have  occurred  before  action  is 
commenced.  Subsequent  damages  flowing  from  a  continuance  of 
the  trespass  give  a  new  cause  of  action. 

If  effect  of  overflowing  lands,  at  any  stage,  is  to  wholly  and  irretrievably 
destroy  fertility  of  land,  right  to  bring  successive  actions  ceases,  and  single 
action  must  be  brought :  94  Ga.  264. 

General  Note. — When  plaintiff  in  trespass  shows  by  his  own  evidence 
paramount  title  in  another,  he  cannot  recover:  9  Ga.  160.  Trespass  for  over- 
flowing land:  3  Ga.  83.  Liability  in  trespass  for  unauthorized  levy:  12  Ga. 
613.  As  to  sheriff's  duty  to  levy  a  mortgage/?,  fa.:  13  Ga.  392.  As  to  liability 
of  constable  for  levy :  27  Ga.  300.  Recovery  in  ejectment  a  bar  to  action  for 
trespass :  19  Ga.  583.  As  to  rights  of  riparian  owner,  above  ebb  and  flow  of 
tide-water  and  as  to  what  defendant  can  claim  in  trespass :  18  Ga.  539.  Action 
for  mesne  profits  against  trespasser  for  seizing  plaintiff's  ferry-landing:  20  Ga. 
523.  Opening  road  and  removing  fences,  for  which  trespass  and  not  injunction 
the  remedy :  22  Ga.  369.  To  count  in  trespass  count  may  be  added  for  taking 
and  carrying  away  the  proceeds  and  profits  of  the  land :  23  Ga.  590.  When 
attorney  not  liable  to  trespass  for  directing  a  levy :  28  Ga.  207.  Trespass  quare 
clausum  fregit  brought  where  defendant  resides :  34  Ga.  509 ;  35/144.  Trespass 
against  justices  of  inferior  court  seizing  property  under  sections  1390  and  1391 
of  Code:  37  Ga.  277.  Inaction  of  trespass  for  cutting  timber  from  vacant 
land,  plaintiff  must  prove  good  title  in  himself:  40  Ga.  479.  Injury  to  right  of 
common  of  pasturage :  44  Ga.  582. 

Tax-collector  personally  liable,  and  to  what  extent,  where  he  coerces,  by 
execution,  payment  of  business  tax  by  one  not  liable:  93  Ga.  12. 

Injury  to  freehold  by  railroad-engine,  by  sparks  setting  fire,  evidence  show- 
ing title  in  plaintiff  and  children,  but  not  number  of  children,  no  recovery: 
95  Ga.  434. 

Life-tenant  could  not  recover  for  overflow  damage  to  crop  of  her  son  who 
was  cultivating  life-estate  land  by  her  license :  89  Ga.  413. 

Measure  of  damages  to  life-estate  by  overflow,  difference  in  value  of  life- 
estate,  not  cost  of  restoring  land  to  its  former  condition  :  89  Ga.  413. 

Railroad  not  liable  for  opening  culvert  from  one  side  to  other  so  that  water 
passed  through  into  plaintiff's  pond  where  it  would  have  flowed  anyway:  78 
Ga.  641. 

Injury  from  overflowing  lands,  although  intended  to  operate  perpetually 
but  gradually,  actionable  in  one  year  relative  to  crops  for  two  previous  years, 
and  again  for  succeeding  years :  94  Ga'.  264. 

If  effect  of  nuisance,  at  any  stage,  to  wholly  and  irretrievably  destroy  fer- 
tility of  land,  a  single  action  must  be  brought:  94  Ga.  264. 

For  overflow  damages  to  land  from  damming  stream  at  point  below  it,  case, 
not  ejectment,  is  remedy  :  74  Ga.  520. 
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That  plaintiff  contributes  to  damages  to  his  land  by  making  it  greater  than 
it  otherwise  would  be,  not  defeat  recovery  altogether:  78  Ga.  744. 


ARTICLE  2. 

OF    INJURIES    TO    PERSONALTY    GENERALLY. 

§3885.   (3026.)  Injury  to  possession.      The  owner  of  personalty  is$|o?L3807. 
entitled  to  the  possession  thereof.     Any  deprivation  of  such  posses- 
sion is  a  tort  for  which  an  action  lies. 

Section  referred  to:  58  Ga.  196. 

Plaintiff  entitled  to  recover  hire  of  property  while  in  possession  of  person 
illegally  depriving  him  of  its  use :  86  Ga.  475. 

§3886.   (3027.)  Mere  possession.     Mere  possession  of  a  chattel,  ifS.1'3876' 
without  title,  or  wrongfully,  wrill  give  a  right  of  action  for  any  inter- 
ference therewith,  except  as  against  the  true  owner  or  the   person 
wrongfully  deprived  of  possession. 

Where  administrator  had  been  in  actual  possession  of  property  sued  on:  18 
Ga.  679.  Section  referred  to  and  construed:  57  Ga.  218,  219.  One  from  whose 
hands  property  of  an  estate  wrongfully  taken  may  bring  suit  against  tortious 
holder:  62  Ga.  394,395. 

Where  landlord  carried  cotton  of  deceased  tenant,  for  tenant's  wife,  to  ware- 
house of  landlord's  creditor  who  sought  to  apply  it  to  his  debt,  she  recovered : 
67  Ga.  378. 

§3887.    (3028.)    Trover.      In  actions  to  recover  the  possession  of$S8'3917' 
chattels,  an  alternative  verdict  in  damages  to  be  discharged  on  de- 
livery of  the  property  may  be  taken ;  but  it  shall  not  be  necessary  to 
prove  any  conversion  of  the  property  where  the  defendant  is  in  pos- 
session when  the  action  is  brought. 

General  Note  on  Trover. 

Notes  from  Code  of  1882  : 

Action  of  trover,  plaintiff  to  maintain  must  have  had  either  general  or  spe- 
cial property  in  the  chattel,  the  actual  possession  or  the  right  of  possession: 
1  Ga.  381. 

Admissions  by  party  in  possession  as  to  title,  presumption  is,  were  made 
with  full  knowledge  of  the  facts:  15  Ga.  365. 

Administrator  fraudulently  converting  the  property  of  another,  etc.,  per- 
sonally liable  for  the  tort :  57>Ga.  148.  Not  estopped  from  bringing  suit  for  prop- 
erty illegally  sold,  as  an  individual:  57  Ga.  425.  Letters  part- of  title:  2  Ga. 
116.  Individually  liable  in  trover  for  disposing  of  property  to  which  another 
has  title:  15  Ga.  189. 

Bail-trover,  defendant  not  compelled  to  make  security  on  bail-bond  a  party 
to  bill  of  exceptions:  65  Ga.  523.  Arrest  of  defendant  under  bail  process:  65 
Ga.  119.  Imprisonment  under  bail  process  for  personalty,  not  in  violation  of 
Constitution  of  1868:  57  Ga.  407.  Habeas  corpus,  writ  of,  brought  by  defend- 
ant in:  62  Ga.  598.  Bail  cannot  attack  judgment  by  affidavit  of  illegality:  61 
Ga.  544.  Sheriff  liable  for  failure  to  serve  process-  properly  on  property  in : 
62  Ga.  743, 
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Bankrupt,  trover  by  assignee  of,  in  State  court,  demurrable :  59  Ga.  403. 

Bill  of  sale,  being  in  effect  a  mortgage,  does  not  give  mortgagee  such  title  in 
the  property  as  will  authorize  him  to  bring  trover :  43  Ga.  262. 

Bonds,  railroad,  trover  for,  by  guardian,  and  liability  of  bank  as  bailee :  58 
Ga.  370.    Action  of  trover  for  bonds :  62  Ga.  271. 

Buyer,  trover  by,  against  seller  who  refused  to  deliver  corn :  5  Ga.  172. 

Carrier  may  be  sued  in  trover  for  goods  received  from  one  not  authorized 
to  deliver  them :  48  Ga.  85.  Demand  and  notice  necessary  where  there  was 
erroneous  delivery  of  goods  by :  14  Ga.  278. 

Cestui  que  trust,  entitled  to  possession  of  property,  may  maintain  trover  for 
it  against  a  stranger :  28  Ga.  469. 

Compromise,  trover  will  not  lie  for  property  given  up  in  settlement  by  way 

of:  12  Ga.  121. 

Conditional  sale,  when  trover  will  lie  for  property  held  under:  54  Ga.  380. 

When  with  part  of  purchase-money  paid :  61  Ga.  230. 

Conversion,  any  act  of  defendant  which  negatives  or  is  inconsistent  with  the 
right  of  property  or  possession  amounts  to:  1  Ga.  380-391.  Asserting  title  to 
property  coming  into  possession  as  a  loan,  coupled  with  user  and  acts  of  con- 
trol, is:  11  Ga.  106;  18/570.  Loss  of  goods  by  common  carrier  by  deviation 
from  route,  is :  26  Ga.  617.  To  take  without  authority  is :  26  Ga.  619.  Purchase 
of  slaves  belonging  to  estate  before  administration,  was:  30  Ga.  296.  Sale  of 
property  of  one  for  the  debt  of  another,  by  United  States  deputy-marshal,  held 
to  be:  35  Ga.  136.  Nonfeasance  is  not:  48  Ga.  562.  When  sheriff  attached 
goods  of  wrong  party :  60  Ga.  516.  Suit  for  wrongfully  receiving  and  convert- 
ing stolen  cotton :  62  Ga.  407.  It  matters  not  when  defendant  converted  the 
goods,  if  within  the  statute  of  limitations:  62  Ga.  407. 

Damages,  true  value  the  criterion  generally,  though  the  jury  may  find  high- 
est value  proven,  but  not  compelled  to  so  find :  6  Ga.  287.  May  be  reduced  by 
showing  the  quantity  of  plaintiff's  title :  30  Ga.  121 ;  27/96.  Bule  as  to,  value 
at  time  of  conversion,  with  interest,  or  on  proof  of  highest  value  between  con- 
version and  trial,  that  amount  without  interest:  59  Ga.  395;  37/335.  Measure 
of,  not  value  of  the  property,  but  the  amount  of  the  debt:  61  Ga.  147. 

Deed,  when  both  parties  claimed  negroes  under:  13  Ga.  515. 

Detinue,  trover  a  substitute  for  action  of,  and  trover  will  lie  for  stolen  prop- 
erty :  13  Ga.  315. 

Estate,  trover  will  lie  for  property  of,  wrongfully  taken  from  holder  even 
without  administration  :  62  Ga.  394. 

Evidence,  where  will  not  competent,  to  show  property  in  testator :  6  Ga.  443 ; 
26/447.  When  defendant  relies  on  paramount  outstanding  title  in  another, 
the  acts  and  admissions  of  such  party  disclaiming  title,  admissible :  19  Ga.  286. 
What  necessary  when  defendant  holds  property  by  judgment  of  court  on  a  pos- 
sessory warrant :  38  Ga.  250.  Error  to  grant  nonsuit  when  there  was  some 
evidence  of  possession  in  defendant:  43  Ga.  323.  Assignee  of  cotton  receipts 
suing  warehousemen  must  produce  receipt  or  account  for  its  loss,  and  prove 
execution  of  assignment :  43  Ga.  167.  Witness  may  be  interrogated  as  to  state 
of  his  feelings  towards  one  of  the  parties,  but  it  is  not  competent  to  inquire 
into  the  cause  thereof:  61  Ga.  258. 

Exemption,  trover  for  property  set  apart  as:  57  Ga.  218. 

Fi.  fa.,  trover  for,  when  deposited  as  collateral  security  :  60  Ga.  599. 

Fraud,  when  there  is  actual,  etc.,  in  exchange  of  personal  property,  the  party 
defrauded  may  bring  trover  for  property  sold  :  65  Ga.  698. 

Justice  of  the  peace  has  jurisdiction  in  trover  when  damage  is  less  than 
$100:  62  Ga.  345. 

Landlord  cannot  maintain  trover  for  crop  raised  on  rented  land  :  57  Ga.  404. 
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Loan,  trover  lies  against  a  stranger  who  has  obtained  wrongful  possession 
or  made  wrongful  conversion  of  a  thing  loaned :  16  Ga.  20. 

Mortgaged  property,  when  trover  not  maintainable  for:  43  Ga.  263. 

Overseer,  trover  against,  for  slaves  in  his  possession  :  23  Ga.  467. 

Pleadings,  when  one  is  chai'ged  as  trustee  in  declaration,  the  words  "as  trus- 
tee" may  be  stricken:  8  Ga.  61.  Count  in  trover  cannot  be  joined  with  count 
in  trespass :  10  Ga.  384.  Trover,  proper  action  for  goods  taken  without  consent 
of  owner:  20  Ga.  426.  When  trover  and  not  assumpsit,  the  proper  remedy:  27 
Ga.  517-519.  Nonsuit  when  administrator  as  plaintiff  did  not  show  title,  etc. : 
41  Ga.  607.  Counts  in  trover  in  action  on  the  case :  48  Ga.  85.  When  conver- 
sion is  alleged  on  day  subsequent  to  commencement  of  suit,  amended:  54  Ga. 
497.  Nonsuit  should  not  be  ordered  as  to  action  in  statutory  form  where  proof 
shows  conversion  before  commencement  of  action :  56  Ga.  45. 

Possession  cannot  be  secured  in  trover  through  a  fraudulent  title :  28  Ga. 
507. 

Possessory  warrant,  constable  holding  property  lawfully  under,  not  liable  in 
trover :  63  Ga.  220. 

Promissory  note  past  due,  trover  will  lie  for:  46  Ga.  227. 

Sheriff ,  when  liable  in  trover:  28  Ga.  482. 

Slaves,  trover  for  recovery  of:  24  Ga.  518.  Trover  by  trustee  for:  16  Ga. 
487. 

Stock,  railroad,  when  trover  lies  for,  loaned  to  be  used  as  collateral  security : 
48  Ga.  562. 

Suit  does  not  abate  on  death  of  defendant :  17  Ga.  495. 

Tenants  in  common,  as  to  suit  by  :  2  Ga.  330.  As  a  general  rule,  trover  will 
not  lie  in  favor  of  one  against  cotenant :  4  Ga.  428.  When  one  may  sue  an- 
other, and  effects  of  suit:  29  Ga.  298.  Suit  by  one  against  a  stranger:  6  Ga. 
84;  28/469.  Where  one  is  barred  and  the  other  not,  the  one  not  barred  may 
recover:  7  Ga.  517.     One  may  sue:  28  Ga.  469. 

Title,  new  trial  granted  for  failure  by  plaintiff  to  prove :  23  Ga.  63.  Posses- 
sion prima  facie  evidence  of:  25  Ga.  28.  Deed  to  plaintiff  from  one  who  has  no 
title  gives  plaintiff  no  right  to  recover :  29  Ga.  529.  As  to  assertion  and  dis- 
claimer of  title :  32  Ga.  665.  To  property  claimed  from  Q.  M.  C.  S.  A. ,  not  good : 
44  Ga.  302. 

Tort  may  be  waived  and  suit  brought  for  money  had  and  received :  62  Ga. 
345. 

Verdict,  where  conversion  was  proved  against  one  of  two,  and  not  against 
the  other,  verdict  found  in  accordance  with  the  testimony  :  28  Ga.  469.  Where 
plaintiff  elects  to  take  alternative  verdict,  error  for  court  to  limit  the  finding 
to  the  value  of  the  property :  59  Ga.  395. 

Notes  from  decisions  since  Code  of  1882  ■: 

Administrator,  where  a  temporary  administrator  obtained  the  property  of  a 
decedent  and  was  afterwards  wrongfully  deprived  thereof,  he  had  an  interest 
in  it  that  he  could  bring  trover  for :  73  Ga.  110.  Father  was  right  in  holding 
possession  of  son's  property  after  his  death  until  some  one  could  give  legal 
quittance:  78  Ga.  782. 

Bailment,  trover  lies  to  recover  bailed  property,  against  one  claiming  under 
bailee:  71  Ga.  380.  Unless  actual  conversion  by  bailee  shown,  trover  will  not 
lie  without  demand  and  failure  to  redeliver :  79  Ga.  134. 

Carrier,  refusing  to  deliver  goods,  and  having  no  lien,  liable  to  this  action : 
72  Ga.  655.  Detention  of  goods  by  carrier  to  enforce  payment  of  correct 
charges,  is  no  conversion :  94  Ga,  775. 
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Conditional  sale,  where  plaintiff  in  trover,  holding  title  under  conditional 
sale,  elects  property,  bound  to  return  purchase-money  received,  less  reason- 
able rent:  85  Ga.  741. 

Conversion,  sufficiently  proven  where  defendant  holds  goods  in  depot  of  car- 
rier and  refuses  delivery :  65  Ga.  348.  Sale  by  defendant  in  possession,  though 
in  good  faith,  is  conversion  ;  not  necessary  here  to  show  demand  and  refusal :  75 
Ga  342.  Where  defendant  has  sold  property,  bought  at  judicial  sale  subject 
to  pending  application  for  exemption,  no  demand  necessary:  75  Ga.  697. 
When  property  sold  reserving  title  in  vendor,  sale  by  vendee  to  third  party  is 
conversion  in  latter:  76  Ga.  512.  Depositing  trust  funds  as  "agent"  is  not 
conversion ;  bank  knowing  of  trust  not  necessarily  liable  as  for  conversion : 
88  Ga.  333.  Conversion  not  established  by  demand  and  refusal  under  agree- 
ment here :  77  Ga.  281.  Credit  sale  by  agent  in  possession  of  goods  who  is  au- 
thorized to  sell  for  cash  only,  is  not  conversion  ;  especially  if  purchaser  had  no 
notice  of  limitation  of  agent's  authority;  breach  of  contract,  not  trover,  the 
remedy :  79  Ga.  134.  Generally  where  money  is  paid  by  mutual  mistake,  until 
demand  by  suit  or  otherwise,  recipient  is  in  no  default,  and  therefore  not 
chargeable  with  interest:  83  Ga.  627;  distinguishing  12  Ga.  271.  Owner  of 
note,  which  another  fraudulently  obtained  possession  of,  and  converts  by 
suing  and  collecting  with  owner's  knowledge,  may  thereafter  bring  trover  for 
its  value  ;  exercising  any  dominion  inconsistent  with  owner's  title,  is  conver- 
sion :  88  Ga.  779.     . 

Damages,  personalty  sold,  title  reserved  until  paid  for,  amount  of  purchase- 
money  due,  with  interest,  is  measure  of  damages  recoverable  in  trover :  74  Ga. 
791 ;  citing  61  Ga.  147.  Measure  of  money  recovery  in  trover,  suit  for  prop- 
erty sold  conditionally  and  partly  paid  for,  is  unpaid  balance  and  interest  in 
lump :  91  Ga.  121 ;  see  also  82  Ga.  255.  Where  one  rescinded  horse-swap  for 
fraud,  tendered  back  horse  received,  and  brought  trover ;  measure  of  damages, 
tender  being  refused  and  horse  retained  by  plaintiff :  93  Ga.  762. 

Demand,  where  exempted  corn,  seized  under  attachment  without  any  oath 
to  subject  it  as  for  purchase-money,  was  held  by  plaintiffs  in  attachment  until 
judgment  obtained  and  then  sold  thereunder  and  bought  in  by  plaintiffs,  de- 
mand and  refusal  unnecessary:  74  Ga.  320.  See  catchword  "Conversion,"  ante. 
Check  signed  by  trustee  as  agent  and  presented  at  bank  by  payee,  is  demand : 
88  Ga.  333. 

Evidence  of  possession  in  defendant  when  action  brought  may  be  inferen- 
tial, and  need  not  be  strong,  to  prevent  nonsuit:  79  Ga.  354.  Trover  brought 
for  property  sold  conditionally,  evidence  that  plaintiff  had  no  title  at  time  of 
sale,  inadmissible  here:  91  Ga.  121. 

Exemption,  property  when  exempted  recovered  in  trover  from  one  who 
bought  at  judicial  sale  with  knowledge  of  pending  application :  75  Ga.  697. 

Fraud,  trover  allowed  for  recovery  of  mare  traded  under  false  representa- 
tions: 77  Ga.  581.  Where  one  rescinded  horse-swap  for  fraud,  tendered  back 
horse  received,  and  brought  trover  ;  measure  of  damages,  tender  being  refused 
and  horse  retained  by  plaintiff:  93  Ga.  762. 

Half-interest,  where  trover  for  one-half  interest  in  bales  of  cotton,  proof 
of  proper  sale,  etc.,  of  part,  not  prevent  verdict  for  balance:  68  Ga.  23. 

Hire,  value  of  hire  of  mill  may  be  illustrated  by  proof  of  amount  earned  by 
same  while  leased  to  another:  86  Ga.  475. 

•Landlord,  retaining  title  to  crop,  not  entitled  to  trover  against  tenant, 
when  :  84  Ga.  508. 

Mistake,  defendant's  agent,  by  mistake,  having  marked  plaintiff's  calves 
with  defendant's  mark,  but  defendant  never  being  in  possession,  no  recovery: 
95  Ga.  552. 
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Money,  action  of  trover  and  doctrine  considered,  and  definiteness  of  descrip- 
tion required  in  suit  for  specific  money :  95  Ga.  670. 

Mortgage,  mortgagee,  with  power  of  sale,  can  maintain  trover  against  mort- 
gagor's assignee:  85  Ga.  664. 

Possession,  where  property  was  in  defendant's,  a  few  years  before  action 
brought,  some  degree  of  presumption  that  he  still  had  possession :  83  Ga.  165  ; 
distinguishing  79  Ga.  354 ;  43/323 ;  aliter,  length  of  interval  not  affirmatively 
appearing:  83  Ga.  165. 

Eealty,  lies  where  chattel  attached  to  realty  is  carried  away  and  attached  to 
other  realty :  67  Ga.  506. 

Tender,  since  effect  of  suit  in  trover  by  vendor  of  mule,  who  took  note,  re- 
taining title,  would  be  rescission,  tender  of  note  essential :  81  Ga.  84. 

Title,  incompleteness  of  plaintiff's  title  to  personalty  caused  by  defendant's 
wrongful  conversion  thereof,  no  defense  to  action  therefor :  90  Ga.  299. 

Usury,  trover  lies  in  favor  of  transferee  of  cotton  receipt,  against  giver 
thereof,  though  transferred  to  secure  usurious  debt :  84  Ga.  746. 

Value  of  the  property  sued  for  need  not  be  proved,  though  alleged:  71 
Ga.  670. 

Verdict,  after  plaintiff  elects  to  take  verdict  in  alternative,  verdict  simply 
for  property,  illegal:  82  Ga.  255. 

§3888.   (3029.)    Trespass.     Any  abuse  of,  or  damage  done  to,  the ^f'JJf' 
personal  property  of  another  unlawfully,   is  a   trespass  for  which  2872,3807. 
damages  may  be  recovered. 

When  plaintiff  need  not  prove  possession,  cannot  join  count  in  trover  with 
one  in  trespass:  10  Ga.  384.  Costs  in  action  for:  11  Ga.  137.  Abatement  of 
action  by  death  of  defendant:  11  Ga.  151.  Removing  cotton  placed  by  one  on 
the  land  of  another  without  consent,  so  as  not  to  injure  it:  23  Ga.  145.  Re- 
sponsibility of  one  who  himself  or  by  his  servant  destroys  stock  of  another  on 
uninclosed  land:  28  Ga.  239.  Evidence  in  mitigation  of  damages  for  trespass: 
30  Ga.  864.  Does  not  lie  except  against  person  participating  personally  in  in- 
citing or  rendering  aid  to  those  engaged  in  the  dispossession  :  36  Ga.  48.  A.ct 
of  war,  sale  of  goods  by  clerk  of  warehouseman  without  owner's  consent:  42 
Ga.  556.  When  receiver  not  a  trespasser  for  selling  property  exempted  by  or- 
dinary :  43  Ga.  589.  Against  a  carrier  for  negligence :  48  Ga.  85.  Damages 
for  illegal  levy  of  distress  warrant :  54  Ga.  224.  Trespass  for  damages  in  driv- 
ing off  tenants,  etc. :  61  Ga.  297. 

One  officiously  removing  furniture,  liable  for  injuries  thereto,  whether  he 
exercised  care  or  not:  75  Ga.  871. 

Levy  on  horse  in  hands  of  third  person  was  trespass  per  se,  where  property 
found  not  subject  on  trial  of  claim :  80  Ga.  508. 

Suit  being  only  for  actual  damage,  malice  and  want  of  probable  cause  not 
essential  to  recovery :  80  Ga.  508. 

Action  for  unintentional,  though  negligent,  destruction  of  dog,  not  main- 
tainable ;  aliter,  where  killing  wanton  and  malicious :  75  Ga.  444. 

§3889.   (3030.)  In  cases  of  bailments.     In  cases  of  bailments,  where  M*0****8. 

-.  .  .      .  .  2959, 2895, 

the  possession  is  in  the  bailee,  a  trespass  committed  during  the  ex-  2918- 
istence  of  the  bailment  will  give  a  right  of  action  to  the  bailee  for 
the  interference  with  his  special  property,  and  a  concurrent  right  of 
action  to  the  bailor  for  the  interference  with  his  general  property. 
In  favor  of  lender:  16  Ga.  20.     See  section  2895  and  notes, 
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Trespass  is  an  actionable  interference  as  well  with  bailee's  special  as  with 
bailor's  general  property.  But  borrower  had  no  right  of  action  for  destruction 
by  carrier  of  borrowed  picture :  73  Ga.  472. 
§§3098,3096.  §3890.  (3031.)  Remainder  interest.  A  remainder-man  or  rever- 
sioner of  personalty  may  maintain  an  action  against  a  wrong-doer 
for  any  injury  going  to  destroy  the  existence  or  ultimate  value  of 
the  property.  In  such  cases  the  tenant  in  possession,  and  remain- 
der-man or  reversioner,  may  sue  jointly  for  the  injury  to  the  entire 
estate,  the  recovery  being  held  under  like  limitations. 

Owner  out  of  possession  recovering  for  injury  to  reversion :  31  Ga.  187. 
Equity  will  not  interfere  for  judgment  creditor  who  has  only  a  lien  on  rever- 
sion :  63  Ga.  633,  634. 


CHAPTER  4. 

OF    DEFENSES. 

ARTICLE   1. 

OF    JUSTIFICATION. 

Actsi888,  §3891.  (3051.)  Justification  in  torts.  In  every  case  of  tort,  if  the 
mfwlT'  defendant  was  authorized  by  law  to  do  the  act  complained  of,  he  may 
2897,3802.  pieaci  the  same  as  a  justification;  by  such  plea  he  admits  the  act  to 
be  done,  and  shall  be  entitled  to  all  the  privileges  of  one  holding  the 
affirmative  of  the  issue;  but  such  plea  shall  not  give  to  the  defeod- 
ant  the  right  to  open  and  conclude  the  argument  before  the  jury  un- 
less it  is  filed  before  the  plaintiff  submits  any  evidence  to  the  jury 
trying  the  case. 

Section  referred  to  and  construed :  49  Ga.  491 ;  56/354. 

Admits  what,  does  not  admit  imprisonment  was  wrongful  and  unlawful,  but 
what:  69  Ga.  251.  Defendant  admits  act  to  be  done  by  plea  of  justification, 
and  cannot  then  require  proof  of  it :  89  Ga.  522. 

Damages,  jury  may  give  additional  damages,  if  plea  of  justification  filed 
and  not  sustained:  69  Ga.  252.  Justification  pleaded,  plaintiff  need  not  prove 
damages,  except,  if  he  can  and  will,  special  damages:  81  Ga.  668.  In  slander 
case  for  unprivileged  words  imputing  crime,  truth  of  plea  of  justification 
defeats,  falsity  aggravates  damages.  Evidence  may  simply  mitigate  damages : 
83  Ga.  233. 

Failure  to  justify,  where  plea  filed,  entitles  plaintiff  to  verdict  which  would 
carry  all  costs :  93  Ga.  824. 

General  issue,  plea  of  justification  waived  by  plea  of  general  issue,  which 
goes  to  whole  case :  83  Ga.  233 ;  citing  81  Ga.  668 ;  82/216. 

Order  of  argument,  in  railroad  damage  case,  plea  admitting  injury  but  de- 
nying negligence  and  imputing  negligence  to  plaintiff,  was  not  plea  of  justifi- 
cation entitling  defendant  to  conclusion  :  74  Ga.  723.  Right  to  open  and  con- 
clude formerly  not  lost  because  this  plea  not  filed  until  plaintiff  closed : 
69  Ga.  251.     Good  plea  of  justification  in  action  for  false  imprisonment, 
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giving  defendant  right  to  open  and  conclude:  69  Ga.  251.  In  action  for 
malicious  prosecution,  plea  of  justification  here  gives  defendant  right  to  open 
and  conclude:  75  Ga.  178.  Where  plea  of  justification  in  action  of  trespass 
for  assault  and  battery  not  sufficient  to  give  defendant  opening  and  conclu- 
sion :  76  Ga.  338.  Defendant  in  libel  case  pleading  justification  has  conclusion 
though  he  also  pleaded  general  issue :  81  Ga.  425.  Plea  here  not  one  of  justifi- 
cation entitling  defendant  to  open  and  conclude:  92  Ga.  421. 

Pleading,  plea  here  was  one  of  general  issue,  not  of  justification:  74  Ga. 
837.  To  constitute  plea  of  justification,  facts  alleged  must  be  such  as  are  not 
admissible  under  plea  of  general  issue :  74  Ga.  547.  The  test  of  plea  of  justi- 
fication is  whether  facts  alleged  could  have  gone  in  evidence  under  general 
issue :  72  Ga.  217.  Plea  setting  up  negligence  of  plaintiff  and  denying  negli- 
gence of  defendant  is  not  one  of  justification:  72  Ga.  217.  Where,  to  action 
for  assault  and  battery,  only  plea  filed  was  general  issue,  jury  could  not  con- 
sider question  of  justification :  79  Ga.  574;  see  also  44  Ga.  197.  While  justifi- 
cation of  tort  and  general  issue  may  be  pleaded  at  same  time,  filing  former  is 
abandonment  of  latter:  81  Ga.  668;  and  see  82  Ga.  216.  In  suit  against  rail- 
road for  negligent  homicide,  plea  merely  admitting  killing  was  not  plea  of 
justification :  74  Ga.  738.  Criterion  by  which  to  determine  what  is  plea  of 
justification:  74  Ga.  738.  Good  plea  of  justification  to  action  for  malicious 
prosecution:  81  Ga.  668.  Plea  that  words  were  privileged  and  also  true,  is 
plea  of  justification  in  libel  case:  88  Ga.  620.  Plea  here  justification,  suit  for 
damages  for  wrongful  and  malicious  suing  out  and  executing  warrant  to  dis- 
possess :  92  Ga.  629. 

Privilege,  plea  of  justification,  in  libel  case,  does  not  waive  claim  of  privi- 
lege :  81  Ga.  238.     See  notes  to  sections  3840,  3841  and  3842. 

Proof,  plea  alleging  probable  cause  for  criminal  prosecution  and  denying 
malice  did  not  require  defendant  to  prove  truth  of  charge  set  out  in  declara- 
tion:  73  Ga.  535.  Plea  must  be  sustained  by  preponderance  of  evidence:  94 
Ga.  611.  In  slander  case,  imputing  crime,  evidence  supporting  plea  of  justifi- 
cation should  be  strong  enough  to  convict  plaintiff,  if  prosecuted  criminally : 
66  Ga.  521.  Nothing  but  truth  of  plea  of  justification  defeats  suit  for  unprivi- 
leged words  which  are  actionable  per  se:  83  Ga.  234. 

§3892.   (3052.)  Extenuation.     What  does  not  amount  to  justifica-^g802.j83o, 
tion  may  be  pleaded  in  extenuation  and  mitigation  of  damages. 

Eule  stated :  93  Ga.  824. 

Jury  may  consider,  in  mitigation  of  damages,  evidence  tending  to  sustain 
plea  of  justification :  80  Ga.  480. 

To  make  advice  of  counsel  admissible  in  mitigation,  must  appear  that  it 
was  given  after  full  and  fair  statement  of  material  facts:  81  Ga.  469. 

Admissible  here  to  show  that  counsel  and  the  solicitor-general  advised 
prosecution :  73  Ga.  535. 

Advice  of  justice  of  the  peace  not  admissible  in  mitigation  of  alleged  mali- 
cious prosecution  :  81  Ga.  669. 

Inquiries  by  defendant  in  suit  for  malicious  prosecution  as  to  probable  guilt 
of  other  party,  competent  as  probable  cause:  81  Ga.  669. 

That  conductor  spit  in  passenger's  face  on  first  meeting  after  latter  had 
been  slandering  his  sister-in-law,  no  defense  for  company,  or  mitigation :  90 
Ga.  23. 

Publisher's  offer,  pending  libel  suit,  to  open  columns  to  plaintiff  for  state- 
ment, not  mitigating  circumstance  :  94  Ga.  121. 
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S523226,      §8893.   (3053.)   Consent.     As  a  general  rule  there  can  be  no  tort 

Hot'  3904'  committed  to  a  person  consenting  thereto,  if  that  consent  be  free 

3648-         and  not  obtained  by  a  fraud,  and  be  the  action  of  a  sound  mind.     The 

consent  of  a  person  incapable  to  consent,  as  a  minor,  and  in  some 

cases  a  married  woman,  cannot  affect  the  rights  of  the  husband, 

parent  or  guardian. 

See  notes  to  sections  3830  and  2322,  and  general  note  thereafter. 

Fault  of  father  not  attributed  to  infant,  in  action  of  tort  by  latter:  77 
Ga.  102. 

General  Note. — As  to  justification  of  unauthorized  arrest:  13  Ga.  98. 
Matters  in  justification  of  removal  of  city  marshal:  25  Ga.  590.  As  to  plea 
of  justification  in  slander:  23  Ga.  215;  34/376;  27/378.  Plea  of  justification 
in  action  of  trespass:  9  Ga.  297 ;  18/542.  Matters  of  justification  should  be 
specially  pleaded :  44  Ga.  199. 


ARTICLE  2. 


OF    SATISFACTION,    AND    HEREIN    OF    TENDER. 

§8902.  §3894.   (3054.)   Satisfaction  of  torts.      If   the   tort  complained  of 

does  not  amount  to  a  crime,  the  person  injured  may  consent  to  a 
satisfaction  and  settlement  thereof;  and  if  it  does  amount  to  a  crime, 
the  person  injured  may  agree  upon  and  receive  compensation  for  the 
personal  injury.  Any  attempt,  however,  to  satisfy  the  public  of- 
fense, or  to  suppress  a  prosecution  therefor,  is  illegal,  and  vitiates 
the  entire  agreement,  except  in  those  cases  where  the  law  expressly 
allows  of  such  a  settlement. 

Vitiates  the  agreement,  although  the  note  be  for  less  than  the  actual  dam- 
age :  39  Ga.  85.  Section  referred  to  and  construed :  48  Ga.  361 ;  50/155 ;  56/567, 
568;  62/134. 

Note  taken  in  satisfaction  of  a  fine  is  not  illegal :  70  Ga.  275. 

Note  and  mortgage  given  to  settle  or  suppress  criminal  prosecution  cannot 
be  collected :  71  Ga.  37. 

§3895.  (3055.)  Compounding  a  felony.  If  the  offense  sought  to  be 
satisfied,  or  the  prosecution  sought  to  be  suppressed,  amounts  to  a 
felony,  the  agreement  itself  is  an  offense  under  the  Penal  Code,  and 
though  executed,  is  no  defense  to  an  action  for  the  tort.  But  if  the 
offense  is  not  a  felony,  and  the  agreement  is  fully  executed,  it  shall 
be  a  satisfaction  for  the  private  tort. 

Note  to  compound  is  void  if  the  act  done  is  prima  facie  felony ;  an  offense 
discretionary  with  court  to  punish  with  penitentiary:  39  Ga.  85.  Where  in- 
dicted for  compounding  a  felony :  50  Ga.  152.  Section  referred  to  and  con- 
strued with  regard  to  a  note  given  by  insurance  agent :  56  Ga.  567,  568. 

Note  taken  in  satisfaction  of  a  fine  is  not  illegal :  70  Ga.  275. 

ACobb6562       §3896.   (3056.)    Tender  of  damages.     A   person  committing  a  tort 

$3728.         to-  the  person  or  property  may,  before  or  after  suit  brought,  tender 

to  the  person  injured  such  an  amount  of  damages  as  in  his  judgment 
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covers  the  injury,  and  if  the  same  be  rejected,  he  may  deposit  the 
amount  in  the  office  of  the  clerk  of  the  superior  court  of  the  county 
of  his  residence,  as  a  continued  tender;  and  if  the  jury  trying  the 
cause  shall  give  no  more  damages  than  the  amount  tendered,  the 
plaintiff  shall  recover  no  costs  accruing  subsequent  to  the  time  of 
the  tender. 

Where  jury  finds  for  defendant  in  trespass,  plaintiff  entitled  to  nominal 
damages  ;  effect  of  tender  of  one  dollar  and  costs :  18  Ga.  539.  Section  referred 
to  in  reference  to  tender  of  damages :  49  Ga.  374. 

Money  paid  to  attorney  for  purpose,  not  proof  of  tender:  77  Ga.  282. 

Statutory  privilege  of  tender  not  granted  as  resource  to  stop  interest,  but 
to  avoid  cost:  81  Ga.  413. 

Tender  of  damages  by  railroad  for  lost  goods,  received  from  connecting 
steamboat-line,  should  have  been  accepted  here:  76  Ga.  532. 

§3897.  (3057.)  Tender  in  trover.  In  actions  for  the  recovery  of§39rr. 
personal  property,  if  the  defendant  at  the  first  term  will  tender  the 
property  to  the  plaintiff,  together  with  reasonable  hire  for  the  same 
since  the  conversion,  disclaiming  all  claim  of  title,  the  costs  of  the 
action  shall  be  paid  by  the  plaintiff,  unless  he  can  prove  a  previous 
demand  of  the  defendant,  and  a  refusal  to  deliver  it  up. 

See  67  Ga.  507. 

Defendant  who  is  in  possession  when  action  brought,  unless  he  disclaim  at 
first  term,  liable  for  costs  ;  suit  may  proceed  for  costs  and  hire  though  plain- 
tiff has  replevied :  88  Ga.  524. 

General  Note. — Since  effect  of  suit  in  trover  by  vendor  of  mule,  who  took 
note  retaining  title,  would  be  rescission,  tender  of  note  essential:  81  Ga.  84. 


ARTICLE  3. 

LIMITATION     OF     ACTIONS. 

§3898.  (3058.)  For  damages  to  realty.  All  actions  for  trespass  ^^67g62 
upon,  or  damages  to  realty,  shall  be  brought  within  four  years  after  A^ti805^ 
the  right  of  action  accrues.  Acts  1^55-6, 

0  p.  233. 

Only  the  count  for  mesne  profits  within  the  limitation  Act  of  1869:  46  Ga. 
120-125.  But  the  statute  should  be  pleaded, to  avail  as  to  mesne  profits:  57  Ga. 
541,  558.  Where  the  statute  of  limitations  should  have  been  pleaded  against 
an  action  of  trespass :  48  Ga.  424,  425. 

City  liable  for  maintenance  of  continuing  nuisance,  though  suit  for  original 
act  barred  by  limitation  :  75  Ga.  110. 

Suit  for  other  than  continuing  nuisance,  barred  after  four  years:  81  Ga.  625. 

Although  act  causing  injury  done  twenty  years  before,  where  injury  accrues 
within  preceding  four  years,  action  will  lie:  80  Ga.  291. 

Where  defendant  had  connected  his  creek  with  plaintiff's  in  1878,  causing 
overflow,  suit  begun  in  1884  for  damage  to  crops,  of  1882,  not  barred.  When- 
ever fertility  of  land  totally  and  permanently  destroyed,  right  to  maintain 
successive  actions  relatively  to  each  year  ceases :  94  Ga.  264. 
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ACobb67562  §3899.  (3059.)  To  personalty.  Actions  for  injuries  to  personalty 
ACobb°564  8naH  be  brought  within  four  years  after  the  right  of  action  accrues. 

Acts  1855-6 

p.  233.  Where  counts  of  trover  and  trespass  vi  et  armis  added  by  amendment  to  case 

§^3760-3(  18.  fQr  neg]jgence  against  carrier,  where  more  than  four  years  had  elapsed  from  the 

conversion :  48  Ga.  85 ;  52/240.     Action  for  seizing  property  under  execution 

barred  after  four  years  from  seizure,  and  claim  will  not  prevent  it:  58  Ga.  195. 

Where  barred  at  law,  also  barred  in  equity:  63  Ga.  323-325. 

Acibb67562  §3900.  (3060.)  To  the  person.  Actions  for  injuries  done  to  the 
ACobbU564  Person  shall  be  brought  within  two  years  after  the  right  of  action 
ApCt2348556'accrues>  except  for  injuries  to  the  reputation,  which  shall  be  brought 
*f76o-3778826'  within  one  year. 

But  passenger  may  sue  railroad  for  personal  injury,  on  breach  of  contract  of 
carriage,  any  time  in  four  years :  94  Ga.  140.  Where  action  for  tort  under  Ala- 
bama statute  was  not  limited  otherwise  than  by  general  State  statute  of  limita- 
tions, Georgia  limitation  law  governed  :  83  Ga.  621 ;  distinguishing  49  Ga.  107. 
Railroad  company  settling  personal  injury  claim  by  agreeing  to  employ  party 
for  life,  but  discharging  him  after  eight  years,  original  claim  barred  :  92  Ga.  782. 

S9'8787,  §3901.  (3061.)  Disabilities  and  exceptions.  The  disabilities  and 
exceptions  prescribed  in  limiting  actions  on  contracts  shall  be  al- 
lowed and  held  applicable  to  actions  for  torts. 

No  subsequent  promise  will  take  it  out  of  the  terms  of  the  statute  of  limita- 
tionsin  case  of  tort:  16  Ga.  114.  Evidence  sufficient  to  support  plea  of  statute 
of  limitations  in  action  for  deceit:  26  Ga.  443.  Seven  years  from  the  discovery 
of  the  fraud  :  35  Ga.  282.  Suspension  of  the  seven  years  limitation  as  to  judg- 
ments upon  which  no  execution  has  issued,  by  acts  between  1861  and  1865  sus- 
pending statute  of  limitations:  47  Ga.  362. 


ARTICLE  4. 

OF    OTHER  DEFENSES. 

$$4474,3736.  §3902.  (3062.)  Arbitrament  and  aivard.  Arbitrament  and  award 
is  a  good  defense  to  an  action  for  a  tort,  and  the  rules  prescribed  in 
reference  to  this  defense  to  a  contract  apply  equally  to  a  tort. 

^m/soim7'      §^903.    (3063.)  Former  recovery,   etc.     Former   recovery,  and   the 

3741-         pendency  of  another  suit,  are  also  good  defenses,  and  subject  to  the 

same  rules  as  when  applied  to  contracts.     Sometimes  a  party  may 

sue  either  for  the  tort  or  upon  the  contract;  in  such  cases  he  must 

elect  on  which  he  will  proceed. 

Former  recovery  must  be  specially  pleaded,  and  record  not  admitted  under 
plea  of  "not  guilty"  :  55  Ga.  228,  229.  Former  recovery  must  be  set  up  by  plea 
and  not  by  motion  :  57  Ga.  63.  Where  a  cross-bill  showed  on  its  face  that  the 
matters  therein  stated  had  been  adjudicated  in  a  claim  case  :  60  Ga.  159.  Dis- 
missed on  demurrer:  See  notes  to  section  3741. 

See  notes  to  section  3811. 

Scire  facias  is  not  a  suit,  and  a  former  scire  facias  cannot  be  pleaded  in  abate- 
ment: 70  Ga.  633. 
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Person  put  off  a  street-car  wrongfully  may  sue  in  tort :  70  Ga.  368. 

May  waive  contract  and  sue  for  breach  of  duty :  68  Ga.  839. 

Owner  of  cotton  sold  and  proceeds  converted  may  waive  tort  and  sue  for 
money  had  and  received  :  92  Ga.  686. 

Where  life-tenant  under  will  exchanged  property,  executor  could  waive  tort 
and  administer  property  taken  in  exchange :  93  Ga.  678. 

Party  undertaking  contract  at  his  own  expense,  cannot  recover  both  ex- 
penses and  damages  for  breach  ;  must  elect :  90  Ga.  417. 

Election  required,  between  action  for  fraud  and  deceit  as  to  quantity  of  land 
sold  and  breach  of  warranty  :  94  Ga.  183. 

§3904.   (3064.)  Infancy.     Infancy  is  no  defense  to  an  action  for  a  Sgjjjs, 3893, 
tort,  provided  the  defendant  has  arrived  at  those  years  of  discretion 
and  accountability  prescribed  by  this  Code  for  criminal  offenses. 

Cited  in  reference  to  contributory  negligence  by  minor  plaintiff:  70  Ga.  237. 


CHAPTER  5. 

OF    DAMAGES. 


§3905.   (3065.)    General  rule.     Damages  are  given  as  compensation  $|^4' 3801' 
for  the  injury  done,  and  generally  this  is  the  measure  where  the 
injury  is  of  a  character  capable  of  being  estimated  in  money.      If 
the  injury  be  small,  or  the  mitigating  circumstances  be  strong,  nom- 
inal damages  only  are  given. 

Where  one  voluntarily  throws  himself  in  front  of  a  dray,  nominal  damages 
for  injury:  27  Ga.  358.  Measure  of  damage  discussed:  30  Ga.  241.  Meaning 
of  nominal  damages:  63  Ga.  302;  56/351.  When  nominal  damages  recover- 
able :  44  Ga.  386.  When  new  trial  given  for  nominal  damages :  60  Ga.  496.  Jury 
may  consider  the  pain  and  bodily  suffering,  in  making  their  estimate  of 
damages :  51  Ga.  646.  In  absence  of  aggravation,  the  actual  damages  the  meas- 
ure of  recovery:  47  Ga.  260;  59/289.  As  to  evidence  in  the  matter  of  driving 
off  tenants:  61  Ga.  297.  Damages  are  given  as  a  compensation  for  the  injury: 
63  Ga.  241. 

See  notes  to  sections  3793  et  seq.,  3807  et  seq.,  and  3826  et  seq. 

Alabama  decision,  under  Alabama  decision  recovery  by  personal  representa- 
tive against  railroad,  compensatory,  not  punitive:  84  Ga.  519. 

Attorney  at  law,  client  entitled  at  once  to  nominal  damages,  at  least  from 
attorney  giving  bad  advice  as  to  title :  72  Ga.  83  ;  see  also  33  Ga.  174. 

Carriers,  only  actual  or  nominal  damages  recovered  for  breach  of  contract 
by  common  carrier  to  transport  passenger :  59  Ga.  426  ;  61/131 ;  68/190.  Meas- 
ure of  damages  where  carrier  fails  to  deliver  goods  within  reasonable  time : 
75  Ga.  745.  Charge  of  court  correctly  stating  measure  of  damages  for  per- 
sonal injury  by  carrier:  76  Ga.  311.  Measure  of  damages  for  unreasonable 
delay  in  delivering  goods,  defined  :  85  Ga.  497.  Rule  of  damages  in  suit  against 
railroad  company  for  injury  to  personal  property  in  charge  of  plaintiff's  agent: 
65  Ga.  120,121.  Cost  of  peaches  and  expense  of  shipment,  etc.,  not  measure 
of  damages  for  loss,  but  market  price  at  destination :  86  Ga.  686.  See  notes  to 
section  2263  et  seq. 

Charge,  where  girl  employee  of  factory  fell  into  elevator-hole  at  night, 
charge  on  damages  sustained  :  69  Ga.  137.     Charge  that  if  plaintiff  suffered  no 
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damages,  etc.,  from  illegal  seizure  of  property,  he  cannot  recover,  properly  re- 
fused: 78  Ga.  320. 

Verdict  set  aside  where  charge  on  measure  of  damages  for  physical  injury 
not  clear :  90  Ga.  266  ;  citing  90  Ga.  258. 

Contract  of  sale,  measure  of  damages  for  breach  of  contract  to  purchase 
interest  in  electric-light  patents,  etc. :  93  Ga.  526. 

"De  minimis,"  Supreme  Court  will  not  examine  closely  as  to  small  damages 
found  by  jury  and  approved  by  judge:  75  Ga.  810. 

Dispossessory  warrant,  loss  of  boarders,  and  counsel  fees  incurred  in  resist- 
ing malicious  dispossessory  warrant,  elements  of  special  damage :  91  Ga.  217. 

Eminent  domain,  measure  of  damages  against  county  for  damaging  prop- 
erty in  constructing  approaches  to  bridge  is  depreciation  in  market  value  of 
property :  85  Ga.  420.     See  notes  to  section  3055. 

Evidence,  suit  for  malicious  arrest,  where  evidence  competent  in  mitigation 
was  erroneously  excluded :  78  Ga.  733.  Evidence  of  previous  difficulty  with 
plaintiff  in  libel  suit,  not  competent  in  mitigation  of  damages:  78  Ga.  753.  To 
estimate  damages  for  injuries  received,  evidence  of  probable  promotion  to 
higher  public  office,  inadmissible:  86  Ga.  145. 

Excessive,  verdict  not  excessive :  84  Ga.  37.  Damages  for  stopping  drainage 
not  excessive :  84  Ga.  61.  Law  trusts  implicitly  conscience  of  juror  as  to 
damages  for  loss  of  member,  agony,  etc.,  but  if  verdict  excessive  reversal  fol- 
lows :  83  Ga.  515.  $13,750  for  injuries  to  nine-year-old  child  excessive  here : 
83  Ga.  515.  Verdict  of  $750  for  broken  arm,  not  excessive  here:  85  Ga.  869. 
Verdict  for  broken  leg  held  excessive:  66  Ga.  253.  $2,666.66  held  not  exces- 
sive damages  for  grave  and  permanent  injuries :  86  Ga.  22.  Verdict  for  $16,044 
damages,, sustained  by  evidence  in  this  case:  86  Ga.  294.  $1,000  not  excessive 
recovery  for  permanent  and  disabling  injury  to  man  of  twenty-four  years:  86 
Ga.  418.  Tort  traceable  to  negligent  mistake  and  not  intentional  violation  of 
rights,  $750  would  appear  to  be  excessive  in  this  case :  86  Ga.  641.  Verdict  for 
$1,000  not  excessive  in  this  case:  86  Ga.  744.     See  notes  to  section  3803. 

Expense  of  feeding  and  doctoring  injured  mule  while  unable  to  work,  in- 
cluded in  measure  of  damages:  84  Ga.  329. 

Failure  to  deliver,  measure  of  damages  for  refusal  to  deliver  wood  bought 
lying  on  ground :  93  Ga.  700.  Measure  of  damages  for  breach  of  contract  to 
deliver  potatoes :  95Ga.429. 

False  imprisonment  no  case  for  nominal  damages :  77  Ga.  419. 

Fire,  measure  of  damages  when  growing  timber,  leaves  and  fencing  destroyed 
by  fire  through  negligence,  the  market  value  of  land  not  affected :  93  Ga.  256. 

Homicide,  measure  of  damages  and  rules  for  computing,  in  homicide  case: 
95  Ga.  585,  586.     See  notes  to  section  3828. 

Horse,  where  horse  dies  from  effect  of  injuries,  measure  of  damages  is  value 
at  time  of  injury,  and  value  of  hire  cannot  be  recovered  in  addition  :  80  Ga.  146. 

Infant,  measure  of  recovery  by  widow  for  injury  to  minor  daughter:  92 Ga. 
388. 

Loss  of  time,  nominal  damages  allowed  for  loss  of  time  from  business, 
although  no  definite  evidence  of  value  of  time:  93  Ga.  672. 

Malice,  where  one  contracted  not  to  enforce  mortgage  within  stated  time, 
and  violated  agreement,  actual  damages  recoverable  without  alleging  malice: 
67  Ga.  534,  535. 

Married  woman,  measure  of  individual  damages  to  married  woman  is  en- 
lightened conscience  of  jury,  earnings  belonging  to  husband  :  91  Ga.  813. 

Mortuary  tables :  See  end  of  these  notes. 

Nominal,  where  nominal  damages  not  recoverable:  80  Ga.  643. 
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Pain  and  suffering,  in  proper  case,  jury  may  allow  for  future  pain  and  suf- 
fering: 91  Ga.  782.  Future  pain  and  suffering  from  permanent  injury,  consid- 
ered as  elements  of  damage :  66  Ga.  259.  Measure  of  damages  for  permanent 
injuries  and  pain  and  suffering :  92  Ga.  425.  No  absolute  measure  for  loss  of 
member,  agony,  etc. ;  left  to  conscience  of  juror:  83  Ga.  515.  Mental  suffer- 
ing not  alleged,  charge  thereon  not  required,  but  not  error  here  since  it 
necessarily  followed  from  the  injury :  83  Ga.  588. 

Personal  injuries,  no  fixed  rule  for  estimating  damages  for  injuries  to  the 
person :  86  Ga.  145 ;  83/583.  Elements  of  damage  in  personal-injury  case  con- 
sidered in  detail :  66  Ga.  259,  268,  269.  No  absolute  measure  for  loss  of  mem- 
ber, agony,  etc. ;  law  trusts  implicitly  conscience  of  juror,  but  where  verdict 
excessive,  set  aside:  83  Ga.  515.  See  notes  to  section  2320  et  seq.,  and  catch- 
words "Mortuary  Tables,"  post. 

Private  way,  measure  of  damages  for  unauthorized  use  of  private  way:  91 
Ga.  659. 

Railroad  employee,  injured  by  company's  negligence,  may  recover  for  pain, 
injuries  and  depreciation  of  power  to  labor,  although  no  proof  of  earning 
capacity :  68  Ga.  609. 

Realty,  in  action  by  abutting  landowner  against  railroad  for  damage  to 
freehold  and  for  injury  to  rental  value,  no  recovery  as  to  former  if  market 
value  increased  ;  aliter,  as  to  latter :  87  Ga.  605. 

Rent  contract,  measure  of  damages  for  breach  by  landlord  of  contract  of 
rental  is  excess  in  value  of  term  over  amount  agreed  on  as  rent:  79  Ga.  743. 

Streets,  measure  of  damages  to  property  from  change  in  grade,  benefit  from 
improvement  considered :  67  Ga.  386.  Municipality  having  right  to  tax  for 
its  support,  liable  for  injury  occasioned  by  defective  structure  in  highway, 
although  not  expressly  made  so  by  charter :  93  Ga.  672. 

Telegram,  measure  of  damages  against  telegraph  company  for  mistake  in 
telegram  in  price  closing  contract  of  sale :  71  Ga.  760.  Measure  of  damages 
against  telegraph  company  where  one  shipped  watermelons  for  sale  on  errone- 
ously transmitted  message  quoting  market:  91  Ga.  801.  No  injury  resulted 
to  plaintiff  here  by  telegraph  company's  failure  to  deliver  message  offering 
employment :  93  Ga.  230.  Telegraph  company  liable  for  special  damages  for 
failure  to  transmit  and  deliver  message  accepting  offer  of  employment ;  meas- 
ure of  damages :  93  Ga.  692.  Measure  of  damages  where  plaintiff  made  journey 
sooner  than  he  would  have  done,  had  telegraph  company  delivered  message  in 
time :  93  Ga.  353.  See  general  note  hereafter,  and  general  note  on  Telegraph 
Companies. 

Trespass,  if  plaintiff  makes  out  case  for  recovery  for  trespass,  without  show- 
ing actual  damages,  nominal  damages  awarded  :  67  Ga.  319. 

Verdict,  in  suit  against  railroad  for  killing  mules,  whole  verdict  is  damages 
though  it  may  include  interest ;  recovery  exceeding  amount  claimed  in  plead- 
ings illegal,  in  absence  of  proper  amendment:  87  Ga.  191. 

Wife,  measure  of  damages  in  suit  for  tortious  injury  to  wife  by  railroad 
company:  91  Ga.  466-471. 

Mortuary  tables  as  a  basis  for  estimating  damages. 

Life-expectancy  tables  admissible  in  estimating  damages  from  permanent 
injuries :  66  Ga.  259. 

Admissible  where  evidence  tends  to  show  permanent  injury :  77  Ga.  193. 

Carlisle  tables  admissible  in  suit  for  negligent  homicide :  74  Ga.  788. 

Function  of  expectancy-tables  discussed :  71  Ga.  427. 

Erroneous  charge  as  to  manner  of  using,  in  estimating  present  value  of  life, 
may  be  ground  for  new  trial :  90  Ga.  124. 
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Carlisle  tables  in  evidence,  verdict  for  $12,000  for  homicide,  plaintiff  could 
write  off  part  so  as  to  come  within  measure  of  damages  proved :  74  Ga.  747 ; 
distinguishing  70  Ga.  119. 

Jury  have  right  to  avail  themselves,  in  suit  for  homicide,  of  facts  in  evi- 
dence irrespective  of  mortality-tables :  92  Ga.  148. 

Charge  here,  relative  to  mortality  and  annuity  tables,  and  rules  for  estimat- 
ing damages,  not  error:  91  Ga.  208. 

Law  merely  permits,  does  not  require,  use  of  annuity-tables:  94  Ga.  530. 

Cannot  be  rightly  used  on  basis  of  earnings  and  age  without  deducting  due 
proportion  for  continuing  capacity  to  labor,  for  probable  diminution  of  ability 
by  old  age,  and  for  contributory  negligence:  94  Ga.  530. 

Rule  for  estimating  value  of  deceased's  life  by  the  use  of  mortuary  tables : 
85  Ga.  518. 

Charge  of  court  here  as  to  measure  of  damages  for  permanent  injury  with 
Carlisle  tables  as  a  basis,  was  inaccurate  and  obscure:  90  Ga.  281. 

Where  court  erred  in  explaining  to  jury  the  use  of  mortality  and  annuity 
tables,  but  it  manifestly  appears  that  jury  was  not  misled,  new  trial  refused: 

91  Ga.  676. 

Charge  here  on  measure  of  damages  for  permanent  injury,  erroneous,  the 
same  authorizing  jury  to  consider  diminution  in  plaintiff's  capacity  to  earn 
caused  by  injury,  as  if  such  diminution  would  continue  during  the  life-expec- 
tancy, and  not  taking  into  consideration  diminution  from  declining  years,  etc.  : 

92  Ga.  425,  426. 

Plaintiff's  age  must  be  at  least  inferable  from  evidence,  before  mortality 
and  annuity  tables  can  be  properly  admitted  in  evidence :  93  Ga.  6. 

Mortuary  and  annuity  tables  both  being  in  evidence,  jury  should  be 
instructed  that  annuity-table  alone  may  be  used  in  ascertaining  present  value  : 
94  Ga.  107. 

No  fixed  rule  exists  for  estimating  damages  for  permanent  injuries ;  age, 
habits,  health,  occupation,  expectation  of  life,  ability  to  labor,  probable  in- 
crease or  diminution  of  ability,  rate  of  wages,  etc.,  may  be  considered  by 
jury  :  86  Ga.  145,  146  ;  see  also  83  Ga.  586  ;  76/772  ;  71/428,  446. 

There  is  no  law  which  requires  tables  of  the  probable  length  of  life  and  its 
probable  worth  to  be  introduced ;  they  may  be  useful,  but  are  not  essential: 
71  Ga.  446. 

Mortuary  tables  considered  in  estimating  damages  for  homicide  of  father : 
41  Ga.  223. 

Northampton  tables  of  mortality  put  in  evidence  without  proof  in  homi- 
cide case:  52  Ga.  410. 

Life-insurance  tables  admitted  upon  proof  by  one  who  had  been  in  the 
business  for  years :  62  Ga.  306. 

Rules  as  to  expectancy,  etc.,  laid  down  in  books,  may  be  used  by  the  jury 
or  they  may  apply  their  own  knowledge  of  arithmetic  :  73  Ga.  325. 

Life-tables  published:  70  Ga.  843-848. 

$8803.  §3906.   (3066.)  Aggravation.     In  every  tort  there  may  be  aggra- 

vating circumstances,  either  in  the  act  or  the  intention,  and  in 
that  event  the  jury  may  give  additional  damages,  either  to  deter  the 
wrong-doer  from  repeating  the  trespass,  or  as  compensation  for  the 
wounded  feelings  of  the  plaintiff. 

Section  cited  and  construed:  64  Ga.  77,  78;  58/220;  51/646.  Jury  to  decide 
what  damages  to  be  given  for  pain  and  wounded  feelings:  58  Ga.  111.  Where 
damages  held  to  be  too  large :   59  Ga.  426. 
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See  notes  on  Slander,  Seduction,  Injuries  by  Kailroads,  section  2321  et  seq. 

Charge,  this  section  should  not  be  charged  unless  aggravating  circum- 
stances shown :  72  Ga.  292.  Error  to  give  this  section  in  charge,  in  absence 
of  any  evidence  of  violence:  74  Ga.  713.  Where  charge  on  punitive  damages 
was  properly  refused:  79  Ga.  305.  It  was  error  to  charge  that  if  the  jury 
believe  that  the  "public  good"  requires  it,  etc.,  they  might,  to  "deter  others," 
etc.,  award  extra  damages:  79  Ga.  574.  It  was  error  to  charge  that  interest 
might  be  computed  on  the  sum  awarded :  79  Ga.  574. 

Circumstances,  punitive  damages  should  be  graduated,  with  reference  to 
the  special  circumstances  of  the  case:  86  Ga.  641. 

Ejecting  passenger,  this  section  applies  in  suit  for  wrongful  ejection  from 
street-car:  70  Ga.  368.  Good  faith  of  conductor  in  ejecting  passenger  could 
not  defeat,  but  might  mitigate  damages  :  73  Ga.  252.  Wrongful  ejection  from 
train  certainly  "aggravating;"  whether  actual  force  used  or  not,  exemplary 
damages  proper:  73  Ga.  257.  Exemplary  damages  for  wrongful  expulsion  of 
passenger,  under  aggravating  circumstances:  77  Ga.  674.  Law  of  this  section 
properly  charged,  where  old,  infirm  person,  without  money  to  pay  additional 
fare,  wrongly  ejected  from  train:  86  Ga.  744.  Applied  to  action  by  married 
woman  against  common  carrier  for  wrongful  expulsion  from  car:  93  Ga.  458. 
Action  on  case  for  expulsion  from  train,  though  contract  for  carriage  alleged, 
is  for  breach,  not  of  the  contract,  but  of  public  duty,  and  punitive  as  well  as 
actual  damages  are  recoverable:  79  Ga.  358. 

Enticing  servant,  circumstances  attending  act  of  enticing  away  another's 
servant  make  proper  case  for  vindictive  damages  here :  75  Ga.  198. 

Harsh  treatment,  exemplary  damages  for  oppression  or  harsh  treatment 
not  recoverable  here:  72  Ga.  281. 

Infant,  exemplary  damages  not  allowed  in  action  by  father  for  loss  of  serv- 
ice from  injury  to  his  minor  child  :  72  Ga.  217. 

Intention,  punitive  damages  being  in  question,  evidence  as  to  intention  of 
act  should  be  admitted  :  86  Ga.  641. 

Jury,  question  of  damages  peculiarly  for  jury:  68  Ga.  368. 

Justification,  on  facts  in  plea  of,  as  admissions,  jury  may  award  punitive 
damages :  82  Ga.  216. 

Malicious  abuse  of  legal  process,  punitive  damages  in  case  of,  or  without 
probable  cause,  applied  to  foreclosure  and  levy  of  mortgage  before  contract 
time :  67  Ga.  534. 

Master  and  servant,  prompt  discharge  of  servant  doing  the  wrong  relieves 
master  of  punitive  damages,  but  not  from  compensating  wounded  feelings :  72 
Ga.  292. 

Measure  of  damages,  where  $50.00  damages  not  too  large:  70  Ga.  368. 
$1,000  damages  for  libel,  not  excessive  :  78  Ga.  753. 

Pleadings,  not  necessary  to  allowance  of  punitive  damages  that  they  be 
claimed,  eo  nomine,  in  declaration  :  82  Ga.  258. 

Railroad,  though  railroad  grossly  negligent,  punitive  damages  not  recover- 
able, and  charge  thereon  erroneous :  85  Ga.  482. 

§3907.  (3067.)  Vindictive  damages.  In  some  torts  the  entire  injury  $3803. 
is  to  the  peace,  happiness,  or  feelings  of  the  plaintiff;  in  such  cases 
no  measure  of  damages  can  be  prescribed,  except  the  enlightened 
conscience  of  impartial  jurors.  The  worldly  circumstances  of  the 
parties,  the  amount  of  bad  faith  in  the  transaction,  and  all  the  at- 
tendant facts  should  be  weighed.     The  verdict  of  a  jury  in  such  a 


3907  NINTH  TITLE.— CHAPTER  5.  9l0 


Of  damages. 


case  should  not  be  disturbed,  unless  the  court  should  suspect  bias 
or  prejudice  from  its  excess  or  its  inadequacy. 

Jury  to  decide  whether  punitive  damages  in  cases  of  aggravation :  58  Ga. 
135;  49/491,502.  Section  cited  and  construed:  58  Ga.  111.  Excessive  dam- 
ages :  59  Ga.  426.  As  to  vindictive  feelings  of  agent :  60  Ga.  495.  Only  allowed 
for  aggravated  torts:  45  Ga.  288;  51/644;  54/224;  58/216.  When  not  allowed 
for  false  imprisonment :  41  Ga.  515. 

See  note  on  Slander  and  Seduction,  and  note  to  sections  2321  et  seq.,  and  3803. 

Bias,  verdict  for  vindictive  damages  set  aside  if  court  suspects  bias,  etc. : 
68  Ga.  229.  Bias  or  mistake  inferred  from  excess  :  70  Ga.  248.  Damages  high, 
but  not  so  excessive  as  to  warrant  the  inference  of  partiality,  prejudice  or 
corruption  :  70  Ga.  465.  Verdict  not  so  excessive  as  to  show  bias  or  prejudice 
injury:  91  Ga.  99.  Question  of  damages  for  jury  and  verdict  not  disturbed 
as  excessive,  unless  gross  mistake  or  bias  suspected:  68  Ga.  609,  610.  Second 
verdict  not  disturbed,  unless  so  excessive  as  to  plainly  show  bias  or  prejudice  : 
75  Ga.  332.  Where  verdict  so  excessive  as  to  show  prejudice,  and  new  trial 
granted:  76  Ga.  209.  Verdict  not  disturbed,  unless  so  excessive  as  to  show 
bias :  77  Ga.  576. 

Charge,  where  girl  employee  of  factory  fell  into  elevator-hole  at  night, 
charge  on  damages  sustained :  69  Ga.  137.  In  railroad  damage  suit  for  pain 
and  suffering,  and  also  for  loss  of  business  and  inability  to  labor,  charge  apply- 
ing principle  of  this  section  to  whole  case,  error:  73  Ga.  705.  Where  only 
recovery  insisted  upon  is  for  injury  to  person,  and  pain  and  suffering,  charge 
upon  this  section  proper :  85  Ga.  297.  Proper  charge  as  to  measure  of  damages 
vindictive,  and  to  peace,  etc.  Verdict  set  aside  as  excessive:  95 Ga.  237;  see 
also  86  Ga.  641 ;  89/16. 

"Discretion"  instead  of  "enlightened  conscience"  unusual,  but  not  error 
in  court's  charge :  87  Ga.  69. 

Ejecting  passenger,  cited,  in  holding  that  $50.00  damages  not  too  large  for 
being  put  off  street-car:  70  Ga.  368.  $1,000  not  excessive  for  wrongful  expul- 
sion of  passenger  here ;  passenger  may  recover  for  ejection  from  train  where 
wrong  ticket  sold  him  by  agent :  77  Ga.  674.  Railroad-passenger  ejected  for 
not  paying  fare,  etc.,  verdict  for  $1,750  not  set  aside  as  excessive:  68  Ga.  219. 
Passenger  wrongfully  ejected,  through  conductor's  mistake,  $750  excessive. 
Punitive  damages  being  in  question,  intention  of  conductor  material;  how 
shown:  86  Ga.  641.  Ejection  of  passenger  from  train;  verdict  for  $800  up- 
held :  94  Ga.  639.  Law  of  this  section  properly  charged  where  old,  infirm  per- 
son, without  money  to  pay  additional  fare,  wrongly  ejected  from  train:  86 
Ga.  744.  Passenger  may  recover  for  wrongful  expulsion  from  train,  although 
conductor  did  not  put  hands  on  him:  91  Ga.  514.  Inconvenience  passenger  is 
put  to  by  being  put  off  train,  element  of  damage  ;  fact  that  train-hand  called 
to  assist  was  negro  instead  of  white,  not  increase  company's  liability:  90 
Ga.  562.  Applied  to  action  by  married  woman  against  common  carrier  for 
wrongful  expulsion  from  car:  93  Ga.  458.  See  catchword  "Passenger,"  post: 
93  Ga.  458. 

Excessive,  judgment  granting  new  trial  for  excessive  verdict,  affirmed,  with 
direction  :  77  Ga.  193.  Law  trusts  implicitly  conscience  of  juror,  as  to  damages 
for  loss  of  member,  agony,  etc.  ;  if  verdict  excessive,  reversal  follows.  $13,750 
for  injuries  to  nine-year-old  child  held  excessive:  83  Ga.  515.  Damages  not 
excessive  here:  77  Ga.  412.  See  catchwords  "Ejecting  Passenger,"  ante,  and 
"Homicide,"  "Passenger,"  and  "Writing  off  Excess,"  post< 
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False  imprisonment,  honest  mistake,  etc.,  in  unlawful  imprisonment,  goes 
in  mitigation :  77  Ga.  301.  $25.00  not  adequate  for  false  imprisonment:  77 
Ga.  419. 

Homicide,  verdict  for  homicide  ($5,000)  not  disturbed:  70  Ga.  442.  $5,304 
for  homicide  of  car-coupler,  not  excessive:  81  Ga.  581.  $2,500  for  homicide  of 
railway-watchman,  sixty-three  years  old,  not  excessive:  82 Ga.  580.  See  notes 
to  section  3828. 

Infant,  for  personal  injury  to  child  of  nine  years,  including  loss  of  limb, 
"enlightened  conscience,"  etc.,  only  measure:  81  Ga.  397. 

Interest,  not  added  to  discretionary  damages :  81  Ga.  397. 

Jury,  question  of  damages  peculiarly  for  jury:  68  Ga.  368. 

Malicious  prosecution,  in  suit  for  malicious  prosecution,  it  was  not  error  to 
charge  that  "in  cases  of  this  character"  law  of  this  section  applies  :  79  Ga.  638 ; 
distinguishing  49  Ga.  491 ;  but  where  there  was  proof  also  of  expenses,  loss  of 
time,  etc.,  entire  measure  of  damages  should  not  have  been  left  to  unlimited 
discretion  ;  pecuniary  circumstances  of  defendant  admissible  :  79  Ga.  638. 

Married  woman,  physical  injury  which  impairs  capacity  of  married  woman 
to  labor,  is  classified  by  the  law  with  pain  and  suffering :  88  Ga.  648.  Tortious 
impairment  of  God-given  power  or  faculty  of  married  woman,  being  ipso  facto 
pain  and  suffering,  requires  compensation  ;  measurable  only  by  enlightened 
conscience  of  jury:  90  Ga.  500.  Principle  applicable  to  action  by  married 
woman  for  physical  injuries,  except  as  to  worldly  circumstances:  91  Ga.  813. 
Wife's  earnings  belong  to  husband,  hence  damages  of  married  woman  for  per- 
sonal injuries  measured  only  by  enlightened  conscience  of  jury :  91  Ga.  813. 

Pain  and  suffering,  measure  of  damages  for  pain  and  suffering  resulting  from 
personal  injury,  is  enlightened  conscience  of  juror :  74  Ga.  851.  Sorrow  suffered 
from  miscarriage,  not  proper  element  of  damage:  85  Ga.  297.  What  evidence 
may  be  admitted  as  an  index  to  pain  and  suffering :  85  Ga.  482.  See  catch- 
words "Married  Woman"  and  "Charge,"  ante,  and  "Telegram,"  post ;  see  also 
general  note  hereafter. 

Passenger,  where  railroad  negligently  took  passenger  beyond  destination, 
verdict  for  $100  reasonable  :  77  Ga.  75.  Passenger  entitled  to  vindictive  dam- 
ages-for  insults  and  harsh  treatment  by  brakeman  ;  $1,000  not  excessive  here  : 
75  Ga.  51.  $2,000  for  carrying  passenger  mile  and  a  half  beyond  destination, 
excessive:  89  Ga.  16.  $500  for  injuries  to  lady,  where  train  did  not  stop  long 
enough  for  her  to  descend,  upheld:  81  Ga.  620.  See  catchwords  "Ejecting 
Passenger,"  ante. 

Telegram,  where  delay  in  delivering  telegram  prevented  sendee  from  reach- 
ing his  brother's  death-bed  in  time,  damages  for  mental  pain  and  suffering  not 
recoverable :  88  Ga.  763 ;  distinguishing  30  Ga.  152 ;  citing  79  Ga.  234.  This 
section  is  merely  declaratory  of  pre-existing  law :  88  Ga.  775  ;  citing  58  Ga.  107  ; 
73/257,712;  79/637;  87/747. 

Worldly  circumstances  of  defendant  shown  only  where  entire  injury  is  to 
peace,  happiness,  or  feelings :  73  Ga.  251,  149.  In  suit  against  railroad  for  phys- 
ical injury,  what  defendant  was  worth,  irrelevant:  73  Ga.  160.  Pecuniary  cir- 
cumstances of  defendant  in  suit  for  malicious  prosecution,  admitted:  79  Ga. 
638.  Principle  of  this  section  applicable  to  action  by  married  woman  for  phys- 
ical injuries,  except  as  to  worldly  circumstances:  91  Ga.  813. 

Writing  off  excess,  court  suspecting  bias  or  prejudice  cannot  order  damages 
written  off  in  suit  for  personal  tort:  70  Ga.  120.  Court  cannot  write  off  any 
part  of  verdict  in  tort  to  person  ;  aliter,  where  tort  is  to  property :  70  Ga.  119, 
127;  78/320;  where  Carlisle  tables  in  evidence;  74  Ga.  747.    Verdict  not  set 
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aside  as  excessive,  upon  condition  that  portion  of  damages  be  written  off:  91 
Ga.  813. 

$|j*™6'2140'  §3908.  (3068.)  Necessary  expenses.  In  all  cases  necessary  expenses 
consequent  upon  the  injury  done  are  a  legitimate  item  in  the  esti- 
mate of  damages. 

Extraordinary  outlay,  as  for  medical  attention,  an  element  of  damage:  23 
Ga.  20.  As  to  when  expenses  recoverable,  and  as  to  the  evidence  necessary  in 
such  cases:  49  Ga.  324;  41/71.  Expenses  of  the  hauling,  in  action  for  damages 
for  sale,  of  fertilizer:  60  Ga.  148,  149. 

See  notes  to  section  3796. 

As  to  counsel  fees  :  67  Ga.  535. 

Counsel  fees  and  expenses  considered  in  estimating  damages  for  false  impris- 
onment, although  no  bad  faith,  stubborn  and  litigious  conduct  shown  on  part 
of  defendant:  69  Ga.  251. 

Charge  on  subject  of  plaintiff's  recovery  of  counsel  fees  as  part  of  damages, 
not  warranted  by  facts.     Eule  stated :  69  Ga.  78. 

Attorney's  fees  not  allowed  where  action  brought  for  specific  performance 
of  contract,  and  damages  for  breach  thus  waived  :  93  Ga.  747. 

What  expenses  reasonable  where  railroad  failed  to  carry  passenger  to  the 
end  of  his  route :  70  Ga.  533. 

Necessary  expenses  incurred  in  finding  lost  property,  recovered  against  rail- 
road :  77  Ga.  412. 

Wife  here  could  not,  without  joining  husband,  recover  expenses  incurred  in 
consequence  of  injury:  77  Ga.  756. 

Personal  injury  necessitating  use  of  crutches  necessarily  implies  impairment 
of  capacity  to  labor :  88  Ga.  647. 

Consequences  to  date  declaration  filed,  including  loss  of  hands  for  want  of 
shelter  for  them,  expense  of  providing  other  shelters,  delay  and  lost  time,  com- 
petent: 78  Ga.  320. 

Suit  on  breach  of  contract  of  employment,  expenses  in  seeking  employment 
elsewhere  recoverable :  84  Ga.  638. 

Expense  of  feeding  and  doctoring  injured  mule  while  unable  to  work,  in- 
cluded in  measure  of  damages :  84  Ga.  329. 

§3909.  (3069.)  Kinds  of  damages.  Damages  may  be  either  gen- 
eral or  special,  direct  or  consequential. 
$$5358,3884.  §3910.  (3070.)  General  damages,  special  damages.  "General"  dam- 
ages are  such  as  the  law  presumes  to  flow  from  any  tortious  act,  and 
may  be  recovered  without  proof  of  any  amount.  "Special"  damages 
are  such  as  actually  flowed  from  the  act,  and  must  be  proved  in 
order  to  be  recovered. 

To  recover  for  overflowing  land  by  mill-dam,  need  not  prove  special  damages : 
59  Ga.  286,  287.  In  action  for  homicide  of  child,  special  damages  must  be 
shown  :  53  Ga.  684 ;  54/503.  And  special  damages  must  be  averred  and  proven 
in  slander  and  libel  cases  :  41  Ga.  538  ;  56/351. 

Cited :  70  Ga.  122. 

The  breach  of  duty,  not  the  resulting  special  damages,  gives  right  of  action  : 
72  Ga.  82. 

Illegal  ejection  of  passenger  entitled  by  contract  to  transportation,  action- 
able per  se;  measure  for  jury  :  73  Ga.  252. 

Breach  of  contract  gives  right  of  action  independent  of  all  averments  of 
special  damage :  79  Ga.  743. 
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General  damages  for  malicious  suit  and  special  damages  occasioned  thereby, 
may  be  recovered  in  same  action :  86  Ga.  463. 

If  no  special  damages  alleged,  intendment  is  that  general  damages  only 
claimed :  88  Ga.  43. 

§3911.  (3071.)  Direct  and  consequential  damages.  "Direct"  dam- 
ages are  such  as  follow  immediately  upon  the  act  done.  "Conse- 
quential" damages  are  such  as  are  the  necessary  and  connected 
effect  of  the  tortious  act,  though  to  some  extent  depending  upon 
other  circumstances. 

When  consequential  damages  are  allowed:  46  Ga.  261.  How  consequential 
damages  are  set  off  where  land  taken  for  public  use:  50  Ga.  612;  53/120. 
Where  the  allegation  of  general  damage  for  breach  of  contract  could  also  cover 
the  expense  of  hauling:  60  Ga.  148. 

See  notes  to  sections  3912  and  3913. 

Consequential  damages  to  property  from  changing  grade  of  street,  recover- 
able since  Constitution  of  1877 :  67  Ga.  386.     See  23  Ga,  402 ;  28/46 ;  34/326. 

Consequential  damages  recoverable  in  action  trespass  quare  clausum  fregit, 
from  one  having  right  of  entering  lands  for  lawful  purpose,  and  exceeding 
authority  :  67  Ga.  535. 

Plaintiff  could  testify  that  after  the  injury  she  had  no  means  of  living,  and 
had  to  sell  her  house  and  lot:  71  Ga.  506. 

Plaintiff  cannot  testify  that  he  was  damaged  $3,000;  but  could  swear  to  his 
daily  receipts  and  profits :  72  Ga.  281. 

For  overflow  damages  to  land  from  damming  stream  at  point  below,  case, 
not  ejectment,  is  remedy :  74  Ga.  520. 

Actual  damages  by  railroad  to  abutting  property  recoverable,  but  may  be 
offset  by  increased  value  of  property :  72  Ga.  320. 

Railroad  purchasing  right  of  way  and  taking  away  protecting  fence,  liable 
to  tenant  of  grantor  for  damage  by  cattle :  84  Ga.  256. 

Person  wronged  is  under  obligation  to  lessen  consequential  damages  by  or- 
dinary care  and  diligence:  86  Ga.  641. 

Evidence  touching  consequences  upon  future  health,  relates  to  past  injuries : 
77  Ga.  193. 

§3912.   (3072.)  Damages  too  remote,  when.     If  the  damages  are  only  $3798. 
the  imaginary  or  possible  result  of  the  tortious  act,  or  other  and 
contingent  circumstances  preponderate  largely  in  causing  the  inju- 
rious effect,  such  damages  are  too  remote  to  be  the  basis  of  recovery 
against  the  wrong-doer. 

For  damage  to  be  not  too  remote,  it  should  be  traceable  to  breach  of  con- 
tract, or  capable  of  exact  computation:  41  Ga.  71.  Section  referred  to  and 
construed :  46  Ga.  265,  266.  Damages  by  a  railroad  to  the  person,  traceable  to 
the  act,  but  not  its  legal  or  natural  causes,  not  too  remote  :  51  Ga.  583.  Where 
damages  too  remote :  54  Ga.  84 ;  53/178 ;  55/75-80.     Section  cited  :  48  Ga.  569. 

See  notes  to  sections  3913  and  3798. 

This  section  construed,  in  connection  with  sections  3911  and  3913 :  80  Ga.  114. 

Use  of  term  "contributed  largely"  for  "preponderate  largely,"  error  here, 
but  verdict  demanded  by  evidence:  66  Ga.  81,  86. 

City  liable  for  physical  injury  only  where  its  negligence  is  preponderating 
cause :  73  Ga.  746. 

So  also  as  to  injury  to  property  from  overflow  of  reservoir:  66  Ga.  72. 
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Profits  not  recoverable  as  such,  may  be  proved  and  considered  in  estimat- 
ing magnitude  of  injury  :  67  Ga.  535. 

Where  purchaser  sought  damages  against  vendor  for  furnishing  inferior  saw- 
mill, loss  from  abandoning  farming  for  milling,  too  remote;  so,  of  various 
elements  of  damage  alleged  here :  74  Ga.  234. 

Possibility  of  profit,  loss  of,  too  remote:  81  Ga.  285. 

Failure  of  theatrical  troupe  to  reach  place  of  performance  in  time,  damage 
too  remote  :  71  Ga.  518. 

Plaintiff  required  to  show  that  injury  was  the  direct  and  proximate  result 
of  defendant's  negligence:  75  Ga.  331. 

Consequential  damages,  if  flowing  directly  from  trespass  complained  of, 
recoverable  :  78  Ga.  320. 

Damage  not  traceable  to  violation  of  contract,  no  recovery:  86  Ga.  800. 

Damages  not  recoverable  of  barkeeper  for  homicide  in  his  saloon,  though 
liquor  sold  to  assailant  while  drunk:  86  Ga.  177. 

Miscarriage  or  abortion  as  result  of  street-railway  injury  to  female,  not  too 
remote :  79  Ga.  305. 

As  to  whether  damages  speculative,  where  salesman  deprived  of  prospec- 
tive commissions  by  employer's  breach  of  contract :  91  Ga.  404. 

Inconvenience  or  hardship  happening  to  expelled  passenger,  after  reaching 
original  destination,  too  remote  to  be  considered  in  fixing  damages:  86 
Ga.  641. 

In  action  for  injury  by  railroad  to  abutting  property,  danger  of  possible 
collision  or  of  frightening  persons  or  animals,  not  elements  of  damage:  72 
Ga.  320. 

Measure  of  damages  here,  value  of  material  lost:  77  Ga.  412. 

Railroad  not  liable  where  pond  rendered  noxious  by  filthy  streams  turned 
into  railroad-cut  by  others  than  railroad  company  :  78  Ga.  641 ;  citing  66  Ga.  72. 

Measure  of  damages  for  injury  to  mill-site  by  diverting  water,  is  difference 
in  value  of  land  before  and  after,  but  anticipated  profits  of  mill  which  never 
existed,  too  remote.  Like  measure  applies  to  ochre  or  manganese  mine  never 
prepared  for  applying  water :  94  Ga.  232. 

Railroad  liable  where  sparks  from  engine  fired  property  two  miles  off, 
unless  wind,  relied  on  as  intervening  cause,  proven  extraordinary:  90  Ga.  12. 

$$8798,3803.  §3913.  (3073.)  Rule  to  ascertain.  Damages  which  are  the  legal 
and  natural  result  of  the  act  done,  though  contingent  to  some  ex- 
tent, are  not  too  remote  to  be  recovered.  But  damages  traceable  to 
the  act,  but  not  its  legal  or  material  consequence,  are  too  remote 
and  contingent. 

See  59  Ga.  289.     Applied :  75  Ga.  598. 

Where  wrongful  act  puts  other  forces  in  operation  which  are  natural  and 
reasonable  consequences,  party  who  commits  such  act  is  responsible  in  dam- 
ages for  injury  sustained  thereby :  80  Ga.  115. 

Consequential  damages,  at  least  to  filing  of  writ,  allowed  for  retention  of 
property  after  wrongful  breaking  and  entering  one's  close:  68  Ga.  830;  see 
also  67  Ga.  534. 

For  wrongful  deprivation  of  possession  of  land,  rents  and  profits,  compen- 
sation for  waste,  and  reasonable  counsel  fees,  recoverable:  74  Ga.  720. 

Failure  of  theatrical  troupe  to  reach  place  of  performance  in  time,  too 
remote :  71  Ga.  518 

Plaintiff  could  testify  that,  after  the  injury,  she  had  no  means  of  living, 
and  had  to  sell  her  house  and  lot:  71  Ga.  506. 
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Unnecessary  to  specify  every  item  of  damage  ;  failure  to  comply  with  lease, 
and  damage  therefrom,  are  enough.  Want  of  water  as  an  item  of  damage, 
which  was  agreed  to  be  supplied  in  lease  of  wagon  and  stock  yard :  72  Ga.  281. 

Profits  made  by  subsequent  tenants  inadmissible  in  suit  for  wrongful  evic- 
tion, except  to  rebut  testimony  that  the  lease  had  lost  its  value:  72  Ga.  281. 

Evidence  concerning  natural  law,  to  which  system  of  injured  woman  may 
be  subject,  admissible:  77  Ga.  193. 

Measure  of  damages  to  health  already  impaired,  not  confined  to  further 
impairment ;  extends  also  to  delaying  recovery  from  original  infirmity :  81 
Ga.  640. 

Damages  not  recoverable  of  barkeeper  for  homicide  in  his  saloon,  though 
liquor  sold  to  assailant  while  drunk:  86  Ga.  177. 

Inconvenience  or  hardship  happening  to  expelled  passenger,  after  reaching 
original  destination,  too  remote  to  be  considered  in  fixing  damages:  86 
Ga.  641. 

Should  appear  that  railroad  company's  negligence  the  natural  and  proxi- 
mate cause  of  injury :  66  Ga.  746. 

Injury  to  conductor  being  casualty,  no  recovery,  although  traceable  to 
engineer's  fault  which  made  it  necessary  for  conductor  to  go  where  he  was 
injured :  93  Ga.  570. 

83914.  (3074.)  Exception  to  rule .     If ,  however,  the  tort  is  commit- $$3798, 3827, 

8  v  '  r  '  '  3806,3799. 

ted,  or  the  contract  broken,  or  the  duty  omitted,  with  a  knowledge 
and  for  the  purpose  of  depriving  the  party  injured  of  such  benefits 
as  are  specified  in  the  last  paragraph,  then  the  remote  damages  are 
made  by  such  knowledge  and  intent  a  proper  subject  for  considera- 
tion by  the  jury. 
See  71  Ga.  523. 

83915.  (3075.)  Aqainst  joint  trespassers.     Where  several  trespassers  §$3802, 3873, 

c  v  .  '         v  J  r  r  3991,  3317, 

are  sued  jointly,  the  plaintiff  may  recover,  against  all,  damages  for  2&41. 
the  greatest  injury  done  by  either.     But  the  jury  may,  in  their  ver- 
dict, specify  the  particular  damages  to  be  recovered  of  each,  and 
judgment  in  such  case  must  be  entered  severally. 

Verdict  against  joint  trespassers  construed :  9  Ga.  508.  Measure  of  dam- 
ages for  felling  and  carrying  away  trees :  22  Ga.  353.  Onus  on  plaintiff  to 
show  damage :  23  Ga.  145.  Large  damages  in  action  of  trespass :  27  Ga.  91. 
What  proper  evidence  to  go  in  mitigation  of  the  damages :■  30  Ga.  864.  Where 
one  cut  timber  thinking  it  on  his  own  land,  any  verdict  for  plaintiff  should  be 
for  actual  damages:  40  Ga.  479.  Damages  for  trespass  only  recoverable  to 
commencement  of  action :  51  Ga.  379.  Recovery  for  highest  amount  against 
trespassers  acting  jointly:  59  Ga.  241,  242;  54/224.  Where  only  actual  dam- 
ages where  trespass  as  to  mortgagee  under  mistake :  61  Ga.  297. 

Cited:  71  Ga.  301. 

This  refers  to  trespass  on  property,  not  to  personal  torts:  72  Ga.  458. 

Court  having  directed  verdict  in  favor  of  one  of  two  sued  as  joint  feasors, 
other  had  no  ground  for  complaint  here :  92  Ga.  631. 

If  shown  that  trespass  several,  recovery  may  be  had  against  one:  94 
Ga.  416. 

§3916.  (3076.)  Contribution.    If  judgment  is  entered  jointly  against  $$3991, 2992, 
several  trespassers,  and  is  paid  off  by  one,  the  others  shall  be  liable 
to  him  for  contribution, 
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Section  referred  to  and  construed :  35  Ga.  74. 

Cited:  71  Ga.  301. 

Adjustment  of  damages  between  wrong-doers  under  this  and  preceding 
section,  of  no  concern  to  plaintiff:  71  Ga.  61. 

Right  of  contribution  between  directors  of  corporation  misapplying  assets : 
71  Ga.  54. 

Contribution  applicable  to  joint  trespassers  since  Code,  when :  92  Ga.  633. 

^389-7, 392°'  §3917.  (3077.)  Highest  amount  proved.  In  estimating  the  value  of 
personalty  unlawfully  detained,  the  plaintiff  may  recover  the  high- 
est amount  which  he  can  prove  between  the  time  of  the  conversion 
and  the  trial. 

Where  in  trover,  jury  may  find  highest  value  proven:  6  Ga.  287.  As  to 
measure  of  damages  by  bailee  against  general  owner,  and  against  stranger  or 
wrong-doer:  6  Ga.  530.  Where  sale  a  fair  one,  the  damage  is  purchase-money 
with  interest :  25  Ga.  537.  May  find  a  larger  amount  of  damages  than  alleged 
value  of  property,  so  not  larger  than  alleged  in  conclusion  of  declaration: 
26  Ga.  447.  Value  and  hire  measure  of  damages :  23  Ga.  395.  Suit  by  one 
having  partial  interest  may  recover  to  extent  of  that  interest:  27  Ga.  576,  96. 
Recovery  limited  by  extent  of  interest :  30  Ga.  121 ;  31/203.  Damages  in  ac- 
tion of  trover  against  pawnee  by  a  wife  for  .her  watch :  44  Ga.  174.  Section 
cited  and  construed :  37  Ga.  339,  340 ;  50/450.  When  party  in  possession  of 
personal  chattel  may  recover  value  of  from  one  wrongfully  dispossessing  him : 
57  Ga.  218.  Rule  of  damages  as  to,  when  seeks  value  at  time  of  conversion, 
and  when  shows  highest  value  between  conversion  and  trial ;  in  first  case  may 
recover  interest,  and  last  no  interest:  59  Ga.  395;  61/147.  Trover  for  a  piano 
sold  conditionally :  61  Ga.  230.  Trover  for  notes :  54  Ga.  593.  When  not  en- 
titled to  recover  the  highest  proven  value,  with  interest:  55  Ga.  94. 

See  notes  to  section  3887. 

Title  is  the  issue,  and  value  the  measure  of  damages :  67  Ga.  518. 

Verdict  for  value  of  property  with  interest ;  interest  allowed  from  filing  of 
writ :  67  Ga.  672. 

Plaintiff,  having  elected  to  take  damages  in  place  of  property,  could  recover 
value  with  hire :  76  Ga.  512. 

Measure  of  money,  verdict  for  defendant  is  sworn  value  in  affidavit:  77 
Ga.  21. 

Verdict  for  $75.00,  in  trover  for  cow,  was  not  in  excess  of  highest  value 
proven  ($50.00,  with  sixty  cents  a  day  hire) :  79  Ga.  456. 

Plaintiff  not  entitled  to  highest  value  proven  and  also  hire  or  interest ;  must 
elect :  81  Ga.  82-84 ;  see  also  67  Ga.  506 ;  76/512. 

Title  retained  by  creditor  as  security  for  debt,  recovery  cannot  exceed  debt 
with  interest,  all  partial  payments  being  deducted  :  74  Ga.  791 ;  82/255. 

8i  Ga.  898.  §3918.  Measure  of  damages  for  timber  cut.  Where  plaintiff  recovers 
for  timber  cut  and  carried  away,  the  measure  of  damage  is: 

1.  Where  defendant  is  a  willful  trespasser,  the  full  value  of  the 
property  at  the  time  and  place  of  demand  or  suit  brought,  without 
deduction  for  his  labor  or  expense. 

2.  Where  a  defendant  is  an  unintentional  or  innocent  trespasser, 
or  innocent  vendee  from  such  trespasser,  the  value  at  the  time  of 
conversion  less  the  value  he  or  his  vendor  added  to  the  property. 
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3.  Where  defendant  is  a  purchaser  without  notice  from  a  willful 
trespasser,  the  value  at  the  time  of  such  purchase. 

§3919.  (3078.)  Death,  etc.,  of  property,  how  far  defense.  The  death,  $3892- 
or  destruction,  or  any  material  injury  to  the  property  pending  the 
litigation,  shall  be  no  defense  to  a  mere  wrong-doer.  If  the  defend- 
ant is  a  bona  fide  claimant,  and  the  injury  arises  from  the  act  of  God, 
and  is  in  nowise  the  result  of  defendant's  conduct,  the  jury  may 
take  the  same  into  consideration,  but  in  no  case  shall  such  an  event 
cast  the  costs  upon  the  plaintiff. 

Should  have  been  no  general  verdict  for  defendant,  because  costs  should  be 
paid  by  defendant  under  this  section:  36  Ga.  575.  Section  referred  to  and 
construed  :  37  Ga.  353-358. 

Bona  fide  claimant  of  mule,  who  has  given  forthcoming  bond,  not  relieved 
because  mule  died  by  falling  into  post-hole :  91  Ga.  765. 

§3920.   (3079.)    Verdict  in  trover,  effect  on  title.     An  alternative  ver-  ^l7^4' 
diet  in  an  action  of  trover  so  far  vests  the  title  to  the  property  sued 
for  in  the  plaintiff  that,  until  the  judgment  is  paid  by  the  defendant, 
such  judgment  shall  have  the  first  lien  on  the  property  sued  for,  to 
the  exclusion  of  all  other  claims  whatsoever. 

Where  alternative  judgment  entered  up,  not  error  for  clerk  to  issue  exe- 
cution against  defendants  generally,  and  property  sued  for  specifically:  80 
Ga.  482. 

General  Note. — Exemplary  damages  in  case  for  seduction,  upheld:  11  Ga. 
603-606.  As  to  exemplary  damages :  23  Ga.  200.  Pecuniary  injury  not  the 
only  basis  for  damages  :  30  Ga.  146,  248.  But  may  be  damages  for  pain,  mental 
and  bodily  suffering:  48  Ga.  565  ;  51/644  ;  58/107.  Subsequent  damage  for  con- 
tinuance of  trespass  gives  new  right  of  action:  51  Ga.  379,  389.  Damages  for 
overflowing  of  land  by  mill-dam :  56  Ga.  158  ;  54/84,  459 ;  55/228 ;  54/71 ;  53/245 ; 
59/286,  509.  Damages  for  wrongful  conversion  of  cotton :  60  Ga.  486.  When 
damages  ex  delicto  cannot  be  set  off  against  contract:  59  Ga.  610;  55/356. 
When  tort  against  tort :  56  Ga.  353.  Damages  for  breach  of  contract  is  for  the 
jury:  41  Ga.  71;  57/128;  44/473.  Damages  for  injury  and  detention  of  water- 
course :  41  Ga.  162 ;  47/260 ;  51/515 ;  55/228 ;  59/286,  509.  Telegraph  company 
liable  for  damages  in  not  sending  a  message  as  directed :  58  Ga.  433.  When 
action  for  defective  cotton  must  be  brought  in  four  years  and  when  in  reason- 
able time :  57  Ga.  362.  Question  of  diligence  for  jury  in  action  for  damages 
for  explosion  of  gas :  57  Ga.  28.  Also  question  of  damages  is  for  the  jury : 
45  Ga.  287,  288. 

For  liability  of  carriers  for  loss  of  goods,  etc. ;  see  notes  to  section  2263 
et  seq. 

Landlord  liable  for  damages  to  tenant  below,  from  negligent  use  of  bath- 
room by  tenant  above,  when :  66  Ga.  505. 

Widow's  claim  for  homicide  of  husband  not  reduced  by  his  life-insurance: 
74  Ga.  857. 

Mortuary  tables  admissible,  where  evidence  tends  to  show  permanent  in- 
jury :  77  Ga.  193. 

See  notes  to  section  3905  for  annotations  on  mortuary  tables. 

Jury  have  right  to  avail  themselves,  in  suit  for  homicide,  of  facts  in  evi- 
dence irrespective  of  mortality-tables :  92  Ga.  148. 
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Damages  not  given  for  wrongful  proceedings  in  attachment,  unless  malice 
and  want  of  probable  cause  shown  :  75  Ga.  73. 

In  trover,  value  of  shipment  of  cotton  at  place  of  conversion  should  appear: 
81  Ga.  495. 

Where  trespassers  cut  cross-ties,  owner  could  recover  their  market  value; 
not  limited  to  stumpage  value :  81  Ga.  388. 

Two  thousand  dollars  for  carrying  passenger  mile  and  one-half  beyond  des- 
tination, excessive:  89  Ga.  16. 

See  notes  to  section  3907. 

Not  error  to  allow  plaintiff  to  write  off  part  of  damages  found  by  jury  in 
excess  of  proper  recovery :  92  Ga.  132-148. 
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TENTH  TITLE. 

Of  Equity.* 


CHAPTER  1. 

GENERAL    PRINCIPLES. 

§3921.   (3080.)   Equity  jurisdiction.     All  equity  jurisdiction  in  this  AoJ^94'67- 
State  is  vested  in  the  superior  courts  of  the  several  couuties.  ^3945^5842. 

The  courts  of  equity  of  this  State  have  no  extraterritorial  jurisdiction:  8 
Ga.  83 ;  5/497.  As  to  jurisdiction  of  courts  of  equity  in  ordering  new  trials  :  6 
Ga.  172.  Superior  court  clothed  with  chancery  powers :  8  Ga.  41 ;  10/429 ; 
42/238.  Courts  of  equity  have  jurisdiction  to  compel  trustees  to  account:  8 
Ga.  97.  Equity  having  acquired  jurisdiction  will  retain  it:  47  Ga.  400,  511. 
Have  no  jurisdiction  to  decree  injunctions  in  criminal  matters:  61  Ga.  386. 
When  equity  will  aid  to  remove  a  cloud  from  the  title :  47  Ga.  476  ;  41/377. 

County  court  cannot  entertain  amendment  by  defendant  asking  rescission 
of  contract,  etc. ;  nor  can  superior  court  entertain  such  amendment  on  appeal : 
92  Ga.  436 ;  nor  on  appeal  from  county  court  could  superior  court  render  de- 
cree requiring  titles  to  land  to  be  made :  69  Ga.  734 ;  91/298. 

§3922.   (3081 . )    Grounds  of  relief.    Equity  jurisdiction  is  established  Sjgji. 5842- 
and  allowed  for  the  protection  and  relief  of  parties  where,  from  any 
peculiar  circumstances,  the  operation  of  the  general  rules  of   law 
would  be  deficient  in  protecting  from  anticipated  wrong,  or  relieving 
for  injuries  done. 

In  cases  of  account :  1  Ga.  376  ;  7/206.  In  regard  to  charitable  bequests:  4 
Ga.  404.  To  compel  trustees  to  account :  50  Ga.  421 ;  8/97.  More  adequate  re- 
lief in  a  court  of  equity :  28  Ga.  165,  305.  Section  referred  to  and  construed  : 
51  Ga.  89;  56/224;  58/14.  Where  the  remedy  in  equity  more  complete  than  by 
attachment:  55  Ga.  546.  A  good  bill  in  equity  under  the  law  of  this  section : 
56  Ga.  302.  Until  amended :  58  Ga.  375.  What  cannot  be  reached  by  a  strictly 
legal  process  may  be  brought  in  by  the  powers  of  a  court  of  equity :  57  Ga.  346. 

Administration,  where  parties  had  judgment  quando  acciderint,  and  brought 
bill  against  administrator  et  al.  to  subject  assets  never  in  his  hands:  67  Ga.  50. 

Ancient  lights,  one  required  in  equity  to  remove  obstructions  to  another's 
light  and  air,  wrongfully  placed  on  complainant's  land :  69  Ga.  219 ;  58/268. 
See  section  3049. 

Apprehension  of  injury  merely,  not  require  equitable  relief:  68  Ga.  735. 

Assignment,  bill  to  set  aside,  for  want  of  sworn  schedule,  dismissed  because 
remedy  at  law  complete :  74  Ga.  201.     See  70  Ga.  313,  293. 


*Of  Trusts  and  Trustees,  see  Trusts  and  Trust  Estates.    Of  Partition,  see  Special  Rights  and 
Remedies. 
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Church  dispute,  equitable  relief  granted  where  minority  congregation 
wrongfully  seize  church  property,  etc.,  and  depose  officers,  etc. :  66  Ga.  198. 

Contribution,  no  equity  in  bill  here,  by  administrator  against  coadminis- 
trator and  certain  distributees  settled  with,  for  contribution  to  payment  of 
judgment  obtained  by  distributee:  69  Ga.  768,  769. 

Deed  to  secure  debt,  judgment  creditor  of  grantor,  under  section  2771,  no 
equitable  relief,  unless  has  tendered  secured  debt  or  is  unable  from  poverty: 
92  Ga.  796 ;  see  also  69  Ga.  614. 

Fraud,  equity  is  the  forum  to  redress  fraud  by  which  one  was  induced  to  take 
stock  in  corporation:  71  Ga.  798.  Acting  as  shareholder  after  notice  of  fraud, 
would  prevent  avoiding  the  contract:  71  Ga.  798.  Equity  not  relieve  where 
party  had  means  to  protect  himself  against  imposition,  but  relied  on  others' 
statements:  79  Ga.  783. 

Judgment,  will  grant  relief  even  after  judgment,  if  full  relief  could  not  have 
been  had  by  defense  to  suit  at  law,  new  party  being  necessary :  69  Ga.  754,  See 
45  Ga.  17  ;  54/364  ;  55/630 ;  56/222 ;  52/469. 

Land  subjected,  in  equity,  to  debt,  where  maker  of  bond  for  titles  assigned 
purchase-money  note,  but  made  no  proper  assignment  of  security :  69  Ga.  793. 

Legal  remedy,  where  remedy  in  equity  against  fraudulent  agent  intrusted 
with  sale  of  a  railroad,  was  more  complete  than  at  law :  73  Ga.  362.  Will  grant 
relief  even  after  judgment,  if  full  relief  could  not  have  been  had  by  defense  at 
law,  new  party  being  necessary  :  69  Ga.  754. 

Life-estate,  equity  will  appropriate  income  of  life-estate  to  pay  debts,  where 
estate  not  leviable :  75  Ga.  695. 

Marriage  settlement,  equity  has  jurisdiction  to  set  aside  marriage  settle- 
ment: 77  Ga.  340. 

Married  woman  may,  to  secure  her  debt,  mortgage  her  interest  in  trust 
estate  ;  and  by  proper  equitable  pleadings  it  may  be  subjected  :  91  Ga.  774,  775. 

Misappropriation  of  assets,  equity  proper  forum  for  suit  by  stockholders 
against  directors  and  others  for  misappropriation  of  assets  of  corporation:  75 
Ga.  40. 

Mortgage,  where  mortgage  company,  victimized  by  fraudulent  sale  under 
execution  and  enjoined  by  Federal  -court  from  foreclosure,  had  remedy  in 
equity  :  79  Ga,  758. 

Multiplicity  of  suits,  where  number  of  persons  brought  suits  against  railroad 
company  for  damages  to  property  in  city,  etc.,  bill  by  company  to  prevent 
multiplicity  of  suits,  maintained:  67  Ga.  215. 

Obstructing  private  way,  no  resort  to  equity  for  damages  from,  in  absence  of 
allegation  of  insolvency :  69  Ga.  757. 

Penal  statutes,  equity  takes  no  part  in  enforcement  of:  69  Ga.  472. 

Reissue  stock,  equity  in  bill  setting  up  that  railroad-stock  scrip  stolen,  trans- 
fer forged,  and  seeking  to  make  company  issue  new  stock,  etc.,  or  purchaser 
replace  stock :  68  Ga.  56. 

Specific  performance,  bill  for  specific  performance  here  not  demurrable  for 
want  of  equity :  69  Ga.  750,  753. 

Tax,  will  restrain  collection  of  annual  tax,  violative  of  legal  rights:  68  Ga. 
311.  Various  gi'ounds  of  relief  against  enforcement  of  illegal  tax  execution 
against  railroad  company,  considered:  68  Ga.  311 ;    see  also  71  Ga.  310. 

Trover,  bill  maintained  to  set  off  storage  chai-ges,  etc.,  against  trover  for 
cotton,  and  enjoin  said  action,  defendant  claiming  overcharges:  68  Ga.  774. 

W5998, 3198.      §3923.   (3083.)   Equity  follows  the  law.     Equity  is  ancillary,  not  an- 
tagonistic to  the  law;  hence  equity  follows  the  law  where  the  rule. 
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of  law  is  applicable,  and  the  analogy  of  the  law  where  no  rule  is 
directly  applicable. 

This  maxim  applied  :  15  Ga.  76.  In  reference  to  time  running  against  equi- 
table title  to  an  infant:  27  Ga.  133.  Equity  follows  the  law,  but  does  not  over- 
ride or  control  it:  42  Ga.  180.  Follows  the  analogy  of  the  law  where  no  rule 
directly  applicable :  51  Ga.  89.  Section  referred  to  and  construed  :  48  Ga.  29 ; 
63/495;  59/358. 

Cited,  on  the  view  that  equity  cannot  prevent  sale  of  property  directed  to 
be  sold:  71  Ga.  572 

§3924.  (3084.)  Complainant  must  do  equity.  He  who  would  have 
equity  must  do  equity,  and  give  effect  to  all  equitable  rights  in  the 
other  party  respecting  the  subject-matter  of  the  suit. 

The  law  of  this  section  applied  :  50  Ga.  422;  64/768,  769;  60/222,  231 ;  65/271. 

Cited  and  applied :  72  Ga.  393,  406. 

Equity  will  not  decree  cancellation  of  deed  void  for  usury  without  payment 
or  tender  of  principal  and  lawful  interest :  62  Ga.  87  ;  88/480. 

Relief  against  usurious  contract  not  granted  unless  principal  and  lawful 
interest  tendered  :  9  Ga.  137 ;  10/389. 

He  who  seeks  equitable  relief  must  come  with  clean  hands :  68  Ga.  482. 

Where  land  held  as  security  for  debt,  accepted  in  payment,  debtor  becom- 
ing insolvent;  at  instance  of  creditors,  without  tender  of  debt,  equity  will 
sell,  pay  debt,  and  apply  balance  to  other  debts:  88  Ga.  654. 

Complainant  must  do  equity,  and  must  come  in  with  clean  hands:  73 
Ga.  176. 

Arrangement  by  corporation  to  transfer  property  to  pay  debt  not  enjoined 
by  stockholder  who  has  not  paid  subscription  :  73  Ga.  176. 

Cited,  that  administrator,  on  bill  to  marshal  assets,  cannot  waive  statute  of 
limitations  as  to  some  claims  and  plead  it  as  to  others :  72  Ga.  498. 

Where  wife,  claiming  lands  rented  by  her  and  husband  from  purchaser 
under fi.  fa.  vs.  husband,  sought  to  enjoin  dispossession:  66  Ga.  208,  209. 

Railroad  seeking  to  enjoin  excessive  tax  should  pay  proper  amount, 
though  no  mode  of  returning  such  tax  be  provided :  71  Ga.  25. 

Inequitable  to  keep  land  and  not  pay  for  it :  73  Ga.  55. 

Beneficiaries  of  a  trust  cannot  both  enjoy  proceeds  of  trust  property  and 
recover  property  itself  from  one  who  paid  full  value:  68  Ga.  718. 

Where  defendants  pleading  infancy  could  not  hold  land  and  refuse  to  pay 
balance  of  purchase-money :  73  Ga.  140. 

Deed  rescinded  for  usury,  mutual  accounting  upon  equitable  principles: 
78  Ga.  597. 

Mortgagor  cannot  enjoin  foreclosure  on  ground  of  usury,  without  offering 
to  pay  principal  and  lawful  interest :  79  Ga.  790. 

Mother's  notes  attacked  because  consideration  was  partly  payment  of  son's 
debt  and  surrender  of  other  claims  against  him,  and  partly  compounding  of 
his  felony,  tender  of  such  other  claims  by  her  prerequisite  to  relief:  82  Ga.  160. 

Auditor,  under  equitable  petition  for  general  accounting,  may  find  balance 
for  defendant  though  not  prayed  for  in  pleadings:  90  Ga.  591. 

He  who  seeks  rescission  of  contract  for  fraud,  must  restore  or  tender  con- 
sideration received,  as  condition  precedent  to  bringing  action.  If  inability  to 
do  so  from  poverty  be  excuse  at  all,  certainly  not  where  consideration  was 
used  with  knowledge  of  fraud :  94  Ga.  626. 
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One  seeking  to  rescind  sale  for  fraud,  must  pay  or  tender  back  money 
paid,  and  no  allegation  or  evidence  on  this  point,  recovery  not  sustained:  95 
Ga.  245. 

Specific  performance  refused,  no  tender  or  offer  to  perform  by  plaintiff 
shown  :  81  Ga.  685. 

§3925.  (3085.)  Complete  justice.  Equity  seeks  always  to  do  com- 
plete justice,  and  hence,  having  the  parties  before  the  court  right- 
fully, it  will  proceed  to  give  full  relief  to  all  parties  in  reference  to 
the  subject-matter  of  the  suit,  provided  the  court  has  jurisdiction 
for  that  purpose. 

Equity  having  jurisdiction  for  one  purpose  will  give  relief  as  to  all:  7 
Ga.  238 ;  47/511 ;  24/590 ;  36/332 ;  14/323.  Asking  for  partial,  may  seek  full 
relief :  23  Ga.  139.  Parties  not  driven  to  another  forum  for  relief,  when  in  a 
court  of  equity :  31  Ga.  382 ;  47/511.  Will  maintain  jurisdiction  to  mete  out 
complete  justice:  34  Ga.  438. 

Cited  and  applied  :  72  Ga.  393,  406,  498  ;  75/353. 

To  this  end  one  having  equitable  interest  made  party  to  claim  case:  76 
Ga.  246. 

Failure  to  accomplish  all  purposes  of  bill,  did  not  deprive  equity  of  juris- 
diction for  others :  65  Ga.  734. 

Where  defendants  in  bill  to  collect  debt  were  removing  their  property  out 
of  State,  equity  could,  on  supplemental  bill,  grant  injunction  and  receiver,  in 
nature  of  equitable  attachment :  71  Ga.  600. 

Plaintiff  in  ejectment  living  in  another  county,  court  nevertheless  has  juris- 
diction'of  equitable  defense  asking  recovery  against  plaintiff:  75  Ga.  684. 

Where  equity  would  not  charge  non-resident  parties  defendant  on  bond  to 
which  resident  parties  defendant  were  strangers:  80  Ga.  31. 

Equity  having  jurisdiction  for  one  purpose,  will  retain  it  for  final  settle- 
ment of  all  matters  involved  in  litigation  :  76  Ga.  675. 

In  suit  for  account  between  partners,  will  settle  all  conflicting  claims  con- 
nected with  venture  or  bearing  upon  just  accounting:  71  Ga.  682. 

Equity  having  all  the  parties  before  it,  will  decree  full  relief:  77  Ga.  455. 

Where  defendant's  cross-bill  prayed  relief  against  complainant,  latter 
could  not  dismiss  so  as  to  defeat  former's  rights:  78  Ga.  235. 

Cited  and  applied  where  beneficiaries  sued  to  recover  trust  property  from 
purchaser  for  value,  while  enjoying  proceeds  :  68  Ga.  724. 

Verdict,  etc.,  for  balance  purchase-money,  upheld  on  bill  to  recover  lands 
with  rent,  and  cancel  defendant's  deed,  etc. :  69  Ga.  636. 

Bill  for  injunction  against  suit  at  law  by  non-resident  plaintiff,  retained  to 
grant  relief  as  to  matter  involved  in  litigation  at  law  :  39  Ga.  533  ;  68/774. 

Executor  buying  at  his  own  sale  and  selling  to  others  with  notice,' sum  of 
money  decreed  to  beneficiaries  and  that  lands  liable  to  pay  same  :  69  Ga^372. 

Issue  being  whether  property  belonged  to  debtor's  wife,  verdict  subjecting 
it  to  his  debts,  and  that  it  be  sold  and  proceeds  brought  into  court,  upheld  : 
69  Ga.  558. 

Undeniably,  equity  could  fix  trust  on  land  for  wife  into  which  husband  put 
her  money  ;  having  taken  jurisdiction  for  this  purpose,  accounting  by  husband 
to  wife,  and  all  else  necessary  to  complete  justice,  properly  required:  73 
Ga.  277. 

Applied  where  landlord  foreclosed  mortgage  and  tenant  filed  bill  setting 
up  breaches  of  lease:  72  Ga.  874. 
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Creditors'  bill  under  traders'  Act  used  to  set  aside  fraudulent  conveyances : 
88  Ga.  653. 

§3926    (3086.)    What  ought  to  be  done  is  done.     Equity  considers  $3337- 
that  done  which  ought  to  be  done,  and  directs  its  relief  accordingly. 

Section  applied:  56  Ga.  339;  57/415.     Cited:  72  Ga.  406. 

Cited  and  applied  where  beneficiaries  sued  to  recover  trust  property  from 
purchaser  for  value,  while  enjoying  proceeds:  68  Ga.  724. 

Section  applied,  after  husband's  death,  where  the  marriage  consummated 
on  his  promise  to  make  wife  beneficiary  under  his  life-insurance  policy  :  74 
Ga.  670. 

Equity  will  ratify  irregular  transfer  of  stock  legally  sold:  77  Ga.  381. 

§3927.   (3087.)    Where  equities  equal.     Where  equities  are  equal,  the  $3998- 
law  will  prevail.     If  equities  are  unequal,  the  superior  equity  must 
prevail.     Superior  diligence  as  to  time  will  create  such  inequality. 

Stated  :  67  Ga.  248. 

Cited  and  applied  where  beneficiaries  sued  to  recover  trust  property  from 
purchaser  for  value,  while  enjoying  proceeds  :  68  Ga.  724. 

Vendor's  fi.  fa.  for  purchase-money,  superior  to  younger  fi.  fa.  for  money 
borrowed  to  pay  part  of  purchase  price :  65  Ga.  417. 

Vendee's  equity,  to  have  older  judgment  satisfied  out  of  vendor's  other 
property,  superior  to  junior  judgment,  to  have  contribution :  85  Ga.  439. 

§3928.   (3088.)    Volunteers.     The  equity   under   trust  or  contract**3972-2486' 
for  value  is  superior  to  that  of  a  mere  volunteer. 

Stated  :  7  Ga.  534. 

§3929.  (3089.)  Party  misled  The  equity  of  a  party  who  has  been 
misled  is  superior  to  that  of  him  who  willfully  misleads  him. 

§3930.    (3090.)    Equality   is  equity.      In  many  cases,  equality  is ^J9, 3997' 
equity  in  the  distribution  of  equitable  assets. 

Cited :  72  Ga.  498. 

§3931.    Possession  notice  of  title.     Possession  of  land  is  notice  0f87Ga-687- 
whatever  right  or  title  the  occupant  has.     Possession  by  the  husband 
with  the  wife  is  presumptively  his  possession,  but  it  may  be  rebutted. 

Actual  possession  of  land  notice  to  the  world  of  rights  of  occupant — case 
where  one  held  under  bond  for  titles,  etc. :  68  Ga.  594;  see  also  43  Ga.  446; 
53/580,  655  ;  48/585 ;  61/608  ;  67/97 ;  72/127  ;  77/496 ;  19/337. 

Where  party  held  under  parol  contract  of  purchase  with  purchase-money 
paid  :  90  Ga.  210,  215. 

Husband  and  wife  jointly  in  possession,  presumptively  husband's  possession  : 
78  Ga.  276  ;  see  also  59  Ga.  69  ;  61/346. 

§3932.  (3091.)  Notice.  He  who  takes  with  notice  of  an  equity, 
takes  subject  to  that  equity. 

See  notes  to  section  3934. 

Actual  notice  is  such  as  is  received  personally,  or  presumed  from  facts 
putting  on  inquiry,  and  may  be  inferred  from  facts  of  the  case:  72  Ga.  297. 

Attorney  for  original  plaintiff  in  fi.  fa.  was  estopped  by  facts  from  claiming 
lien  on  proceeds  of  bona  fide  transferee's  levy  .  78  Ga.  757. 
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Cotton-factor,  under  facts  here,  had  notice  that  cotton  shipped  him  by 
customer  belonged  (equitably)  to  another  creditor  of  such  customer:  87  Ga.  55. 

Corporation,  notice  to  president  of  company  is  notice  to  company:  72  Ga. 
888.  Where  corporation  by  its  president  executed  mortgage  to  secure  its 
note,  president  individually  indorsing  note  acquiesced  in  stipulation  in  mort- 
gage as  to  attorney's  fees:  87  Ga.  751. 

Executor,  rule  stated  in  case  where  one  credited  another  on  faith  of  lands, 
knowing  that  as  executor  he  had  bought  at  his  own  sale :  69  Ga.  373. 

Fraudulent  conveyance,  voluntary  conveyance  by  insolvent  to  wife  and 
daughters,  void  as  to  purchasers  with  notice  :  73  Ga.  716.  Creditor  of  husband 
having  been  paid  out  of  proceeds  of  fraudulent  sale,  afterwards  giving  credit 
to  wife  and  taking  mortgage,  prima  facie  chargeable  with  notice  that  her  title 
might  be  fraudulent :  80  Ga.  353. 

See  notes  to  section  2695. 

Fraudulent  sale,  purchase  of  tax  title  with  notice  that  owner  permitted  sale 
to  defraud  his  creditors,  void  as  against  prior  mortgage:  88  Ga.  33. 

Homestead,  lender  here  had  notice  that  portion  of  money  ostensibly  bor- 
rowed to  remove  incumbrance  on  homestead  not  intended  to  be  so  used :  68 
Ga.  821.  Interest  of  children  of  head  of  family  in  homestead  land  not  affected 
by  foreclosure  of  mortgage  executed  by  wife :  78  Ga.  12.  He  who  takes  mort- 
gage on  property  previously  set  apart  as  exempt  is  not  an  innocent  purchaser : 
83  Ga.  712. 

Inadequacy  of  consideration,  not  put  purchaser  for  value  here  on  notice 
that  guardian  real  purchaser  at  his  own  sale :  93  Ga.  420. 

Lien,  unless  one  making  advances  and  giving  credit  on  faith  of  supposed 
lien  really  has  it,  notice  that  he  is  so  acting  will  not  vitiate  mortgage  taken 
by  one  notified :  83  Ga.  137.  As  to  right  of  purchaser  to  value  of  improve- 
ments as  against  lien  on  the  land :  79  Ga.  159. 

Minor  remainder-man  conveying  interest  in  land  may,  at  majority,  disaffirm 
by  bill  to  remove  cloud  from  title :  66  Ga.  188. 

Mortgagee,  charged  with  notice  that  mortgagor  held  land  wrongfully  under 
facts  here,  sufficient  to  cause  investigation  :  75  Ga.  285. 

Non-negotiable  note,  subject  to  equities  between  parties,  in  hands  of  bona 
fide  purchaser:  65  Ga.  750,  751. 

Partnership,  surviving  partner  of  guardian,  having  notice  that  ward's  funds 
went  into  business,  chargeable  therewith ;  so  is  assignee  for  creditors  of  sur- 
viving partner  whether  with  or  without  notice :  70  Ga,  418. 

Purchaser,  with  notice  that  absolute  deed  was  given  to  secure  debt,  subject 
to  equities  of  debtor:  72  Ga.  863.  Purchaser  with  notice  from  tenant  cannot 
dispute  landlord's  title:  72  Ga.  887.  Purchaser  of  junior  title  with  notice  of 
senior  title,  latter  prevailed:  78  Ga.  245.  Purchaser  of  renewal  note,  with 
retention  of  title  to  personalty,  having  notice  of  outstanding  similar  liens,  got 
no  title  as  against  prior  innocent  purchaser  of  original :  75  Ga.  343. 

Suretyship,  creditor,  knowing  of  suretyship,  charged  with  obligations  aris- 
ing therefrom;   though  relation  not  shown  in  contract:  75  Ga.  362. 

Wife's  equity,  creditor  of  husband,  with  notice  of  wife's  secret  equity  in 
land,  cannot  subject  it:  70  Ga.  201. 

$:j694.  88933.  Notice  extends  to  facts  discoverable.    Notice  sufficient  to  excite 

74  Ga.  120.  s  ....  .  . 

70  Ga.  823.  attention  and  put  a  party  on  inquiry  is  notice  of  everything  to  which 
it  is  afterwards  found  such  inquiry  might  have  led.  Ignorance  of 
a  fact,  due  to  negligence,  is  equivalent  to  knowledge  in  fixing  the 
rights  of  parties 
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See  also  6  Ga.  103 ;  14/157  ;  69/92 ;  71/363  ;  72/297  ;  86/443  ;  75/800.  Purchasers 
from  assignee  for  creditors,  seeing  deed  of  assignment,  but  not  reading  it, 
chargeable  with  notice  of  its  invalidity  :  74  Ga.  332.  See  catchword  "Notice," 
under  section  3934. 

§3934.    (3092.)    Bona  fide  purchaser.      A  bona  fide  purchaser  f or  $$3538- 3976- 
value,  and  without  notice  of  an  equity,  will  not  be  interfered  with 
by  a  court  of  equity. 

Notes  from  Code  of  1882  : 

As  to  notice  affecting  the  question  of  bona  fide  purchaser :  3  Ga.  446  ;  34/454 ; 
25/546  ;  11/277  ;  8/258  ;  7/432,  379  ;  5/275  ;  27/637.  When  bona  fide  purchasers  may 
attack  judgments  fraudulently  obtained :  6  Ga.  178.  A  voluntary  conveyance 
void  against  subsequent  bona  fide  purchasers  for  value  without  notice :  6  Ga. 
103 ;  10/351 ;  12/125.  Only  where  both  parties  claim  under  same  grantor,  con- 
flict arises  between  bona  fide  purchaser  and  volunteer :  9  Ga.  23  ;  31/351.  Pur- 
chase by  trustee  bona  fide  of  trust  property  :  11  Ga.  67.  Where  judgments  not 
so  amended,  or  mistake  corrected,  as  to  affect  bona  fide  purchaser:  12  Ga.  281, 
282,  292.  Purchaser  at  sheriff's  sale  as  affected  by  notice  of  a  mortgage :  13 
Ga.  443.  Purchase  by  executors  at  their  own  sale  can  be  set  aside,  if  so  done 
in  reasonable  time :  12  Ga.  594.  A  purchaser  without  actual  notice  of  prior 
voluntary  conveyance  will  be  protected  ;  mere  rumor  or  vague  report  will  not 
be  such  notice :  59  Ga.  372 ;  31/641 ;  14/145.  Where  one  buys  at  sheriff's  sale 
without  notice  of  litigation :  14  Ga.  113.  As  to  title  of  purchaser  under  a 
judgment,  of  property  assigned  afterwards :  15  Ga.  336.  Applies  when  prior 
equitable  title  only,  but  where  prior  legal,  caveat  emptor  applies:  16  Ga.  190. 
Where  holder  of  equitable  mortgage  not  purchaser  for  value  without  notice: 
16  Ga.  470.  Burden  on  one  asserting  it  to  show  purchaser  had  notice  of  trust 
funds:  65  Ga.  168.  Notice  to  purchaser  of  trust  property  before  payment  of 
the  purchase-money  places  him  in  same  attitude  as  the  trustee:  19  Ga.  66; 
57/209.  Where  no  notice:  60  Ga.  30-39;  62/102.  Where  burden  on  those 
claiming  under  settlement  to  show  it  was  bona  fide:  22  Ga.  574.  No  valid  title 
under  void  judgment ;  aliter,  where  judgment  voidable:  24  Ga.  445.  One  buy- 
ing with  notice  of  outstanding  sale,  same  condition  as  his  vendor:  24  Ga.  478. 
What  meant  by  bona  fide  creditor  under  Act  of  1847,  for  recording  marriage 
settlements:  28  Ga.  170.  Where  gift  good  against  subsequent  purchaser  with- 
out actual  notice  of  it:  28  Ga.  174.  Where  purchaser  under  a  younger  deed 
duly  recorded,  not  estopped  as  against  an  older  one  not  so  recorded:  18  Ga. 
350.  A  court  of  equity  will  not  lend  its  aid  against  a  bona  fide  purchaser: 
21  Ga.  208.  One  pleading  negotiable  note  as  set-off,  presumed  to  have  been 
bona  fide  holder  thereof  at  commencement  of  the  action :  23  Ga.  438.  Pre- 
sumed one  bona  fide  holder  of  note  transferred  before  due :  33  Ga.  41 ;  25/225. 
When  not:  32  Ga.  105.  Subsequent  purchaser  of  land  with  notice  of  prior  un- 
recorded deed  for  it,  not  protected :  25  Ga.  55.  Constructive  notice  of  unre- 
corded marriage  settlement,  binding  bona  fide  purchaser:  25  Ga.  277.  Notice 
of  title  in  another,  to  affect  purchaser :  25  Ga.  403.  Applies  only  where  legal 
title  in  one  and  equitable  in  another :  29  Ga.  450.  Where  bona  fide  mortgagee 
protected  as  against  a  prior  sale  of  the  property :  29  Ga.  743.  When  a  pur- 
chaser before  grant  issued,  paying  the  purchase-money,  protected  as  against 
subsequent  purchaser:  29  Ga.  17;  25/649.  Where  purchaser  at  sale  against 
owner  took  property  freed  from  carpenter's  and  mason's  liens :  32  Ga.  192.  So 
purchaser  before  foreclosure  or  notice  of  laborer's  lien :  54  Ga.  43.  So  as  to 
other  similar  liens:  40  Ga.  156;  46/621 ;  52/658;  51/161.  Where  innocent  pur- 
chaser could  not  be  deprived  of  property  by  possessory  warrant :  36  Ga.  446. 
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As  to  bona  fide  mortgagee  of  trust  property :  37  Ga.  392..  Where  innocent  pur- 
chaser could  recover  for  insolvent  note  sold  him :  35  Ga.  193.  Purchaser  for 
value  without  notice  of  fraud  in  vendor,  protected :  34  Ga.  443.  Where  con- 
sideration on  face  of  note  did  not  carry  notice  of  failure  of  consideration  to 
bona  fide  holder:  38  Ga.  126.  Where  rights  of,  superior  to  garnishing  creditor: 
38  Ga.  18.  Purchaser  of  land  at  time  under  levy  as  property  of  another,  not 
protected :  30  Ga.  534.  Where  bona  fide  purchaser  with  possession  for  four 
years,  protected  against  a  judgment:  39  Ga.  347.  When  equity  will  not  cor- 
rect mistakes  against,  and  a  judgment  creditor  is  no  bona  fide  purchaser:  40 
Ga.  535."  As  to  right  of  bona  fide  mortgagee  of  trust  property :  41  Ga.  202-207. 
How  far  judgment  affects  bona  fide  purchaser  holding  property  four  years:  55 
Ga.  561 ;  42/250.  As  to  such  four  years  being  suspended  under  the  acts  be- 
tween 1860  and  1865 :  49  Ga.  52.  Where  bona  fide  purchaser  of  railroad-stock  pro- 
tected :  46  Ga.  34.  Where  persons  participating  in  fraud  of  another,  not  bona 
fide  purchasers :  47  Ga  25.  Where  compromise  of  litigation  could  not  prevail 
against  purchaser  from  owner  of  the  property :  47  Ga.  651.  Bona  fide  pur- 
chaser not  protected  where  his  vendee  had  no  title:  54  Ga.  74.  Judgment 
creditor's  rights,  without  notice  of  wife's  equity,  enforced:  56  Ga.  79-82.  Sec- 
tion referred  to  and  construed  :  62  Ga.  208. 

Notes  from  decisions  since  Code  of  1882  : 

See  notes  to  section  3932. 

Accepted  draft,  bona  fide  assignee  for  value,  before  due,  of  accepted  draft, 
payable  to  order,  takes  free  from  equities  between  original  parties ;  although 
assignment  on  separate  paper,  and  assignee  sued  in  payee's  name  for  his  use : 
69  Ga.  627. 

Actual  notice,  as  to  what  is :  69  Ga.  92 ;  see  also  72  Ga.  297,  and  section  3933 
and  notes. 

Administrator,  fraud  between,  and  his  immediate  vendee,  could  not  affect 
bona  fide  purchaser:  81  Ga.  662. 

Alimony,  judgment  for,  has  only  lien  of  general  judgment  as  to  property  of 
defendant  not  specifically  dealt  with  in  pleadings ;  and  as  to  such  property,  is 
inferior  to  mortgage  taken  bona  fide  to  secure  pre-existing  debt  pending  suit, 
and  with  notice  of  it:  94  Ga.  225. 

Applied,  facts  entitled  purchaser  of  land  here  to  protection  under  this  sec- 
tion :  81  Ga.  30.  Such  purchaser  of  land  from  persons  who  had  contributed 
but  not  deeded  same  to  corporation  as  capital,  protected  against  company's 
creditors,  when  :  95  Ga.  208. 

Assignment  for  creditors,  purchaser  from  assignee  of  insolvent,  having  be- 
fore purchase  been  shown  deed  of  assignment,  and  failing  to  read  it,  charge- 
able with  notice  that  it  was  void :  74  Ga.  332. 

Bond  for  title,  holder  of,  postponed  to  subsequent  vendee  without  notice,  in 
possession  under  recorded  deed :  71  Ga.  374.  See  section  3931  and  notes.  Pos- 
session under  bond  for  title  fully  paid,  is  not  mere  equity  or  secret  incum- 
brance, but  title ;  and  subsequent  vendee  charged  with  notice  though  tenant 
misinformed  him:  72  Ga.  127.  As  to  subsequent  bona  fide  purchaser,  contract 
for  sale  of  trees,  on  same  footing  with  vendor's  bond  for  title  to  vendee  where 
purchase-money  paid  :  82  Ga.  793.  Where  bona  fide  purchaser  protected  against 
previous  vendee  who  took  bond  for  title,  and  left  vendor  in  possession  as  his 
tenant:  90  Ga.  334. 

Buying  at  own  sale,  purchaser  of  lands  here  not  put  on  notice  that  executor 
purchased  at  his  own  sale :  68  Ga.  836.  Executor  selling  estate's  lands  to  him- 
self, persons  crediting  him  on  faith  thereof,  pending  bill  to  sot  aside  sale, 
charged  with  notice  of  complainant's  rights:  69  Ga.  373.     As  to  admissibility 
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of  testimony  tending  to  show  that  guardian  bought  at  his  own  sale,  although 
party  whose  title  attacked  not  shown  to  have  notice :  93  Ga.  420. 

Charge  on  whether  plaintiff  was  innocent  purchaser,  proper  here  :  83  Ga.  278. 

City's  deed,  bona  fide  purchaser  from  city's  grantee  protected  against  re- 
striction on  grant  created  by  resolution  of  council  authorizing  deed.  Whether 
copy  of  resolution  attached  to  city's  deed  put  purchaser  on  inquiry,  for  court, 
not  jury.  Bona  fide  purchaser's  vendee  receiving  actual  notice,  not  protected : 
90  Ga.  195. 

Collaterals,  purchaser  of  note  given,  not  in  extinguishment,  but  as  collat- 
eral for  debt,  is  equitably  owner  of  debt  itself:  86  Ga.  485. 

Extending  credit,  merely,  to  wrongful  holder  of  property,  under  belief  that 
he  is  rightful  owner,  not  render  such  creditor  bona  fide  holder:  88  Ga.  358. 

Fraud  of  third  person  in  procuring  deed  cannot  affect  bona  fide  grantee :  74 
Ga.  153. 

Notice,  mere  statement  to  one  about  to  purchase  land,  that  his  prospective 
grantor  got  no  title  when  he  bought,  facts  vitiating  title  not  stated,  is  not  no- 
tice of  those  facts :  74  Ga.  153. 

Husband  and  wife,  wife  not  estopped  by  mortgage  on  her  separate  estate, 
given  for  her  husband's  debts,  mortgagee  having  notice :  67  Ga.  200.  That 
wife's  note  and  mortgage  secured  husband's  debt  will  not  affect  bona  fide  pur- 
chaser: 89  Ga.  181.  Husband  and  wife  living  together  on  land,  husband  pre- 
sumptively in  possession  ;  such  joint  residence  not  notice  of  wife's  claim :  92 
Ga.  784.  Where  written  title  to  land  really  bought  with  wife's  money  is  in 
husband,  one  who  lends  him  money  bona  fide  and  without  notice  of  wife's  equity, 
protected:  94  Ga.  573.  Wife's  vendee  who  bought  in  ignorance  of  any  undue 
influence  by  husband,  protected:  87  Ga.  635. 

Insanity  of  grantor  affecting  subsequent  purchaser  for  value  without  notice  : 
93  Ga.  420. 

Irregular  sale,  equity  loth  to  interfere  with  innocent  purchaser  under  decree 
for  sale  of  land  of  minors,  though  irregular :  71  Ga.  654.  Purchaser,  with  val- 
uable improvements,  at  irregular  sale,  under  void  letters  of  administration, 
protected  here:  75  Ga.  562,  5e3. 

Mistake  in  deed,  not  provable,  in  contest  with  subsequent  purchaser,  com- 
plainant confessing  inability  to  show  notice :  66  Ga.  638.  Mistake  in  voluntary 
deed  not  corrected  to  injury  of  bona  fide  purchaser:  67  Ga.  248.  Mistake  in 
deed  not  corrected  so  as  to  oust  innocent  purchaser  for  value :  67  Ga.  744. 

Mortgage,  one  who  takes  a  mortgage  to  secure  a  pre-existing  debt,  not  bona 
fide  purchaser  without  notice:  94  Ga.  683  ;  90/103. 

Notice,  must  have  paid  purchase-money  and  had  no  notice:  68  Ga.  817. 
Circumstances  putting  on  inquiry  equal  to  notice :  71  Ga.  363.  Where  one 
has  sufficient  information  to  lead  him  to  a  fact,  he  shall  be  deemed  cognizant 
of  it :  74  Ga.  120 ;  see  also  14  Ga.  157  ;  69/92  ;  72/297.  Notoriety  of  proven  fact 
may  be  proved,  to  show  that  plaintiff  knew  of  it:  74  Ga.  765.  Notice  as  to 
claim  of  title  may  be  constructive  when  facts  sufficient  to  put  on  inquiry : 
86  Ga.  443. 

Parol  sale,  cited,  where  one  traded  for  land,  and  took  possession  without 
notice  of  prior  parol  sale :  70  Ga.  480.  Cash  parol  sale  of  land  yields  to  subse- 
quent deed  to  bona  fide  purchaser:  89  Ga.  181.  Performed  parol  contract  for 
purchase  of  land  yields  to  subsequent  deed,  unless  first  purchaser  had  posses- 
sion when  second  bought,  or  latter  had  notice :  90  Ga.  210. 

Pleadings,  to  protect  him  as  to  portion  of  purchase-money  paid  before 
notice,  appropriate  pleadings  necessary :  68  Ga.  817. 

Power,  execution  of,  bona  fide  purchaser  under  voluntary  appointee  of 
power,  protected :  83  Ga.  704. 
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Receiver,  equity  will  not  appoint  receiver  to  hold  land  pending  ejectment 
against  bona  fide  purchaser :  73  Ga.  259. 

Recitals  in  deed,  title  conveyed,  subject  to  contract  unrecorded,  taker  under 
grantee  affected  by  recitals  in  first  deed,  but  not  by  contract  unless  he  had 
notice :  68  Ga.  750. 

Record  of  deed  not  notice  as  to  land  not  described  in  face:  67  Ga.  248. 
Third  persons  bound  by  judgment,  proceedings  being  of  record,  but  no 
indorsement  of  filing  on  declaration :  68  Ga.  826. 

Rent,  bona  fide  purchaser  without  notice,  protected  against  lien  for  rent:  80 
Ga.  397. 

Sheriff's  return  of  service  is  notice  to  purchaser,  in  connection  with  judg- 
ment reciting  service :  83  Ga.  13  ;  distinguishing  38  Ga.  597. 

Sheriffis  sale,  sheriff's  son-in-law  purchasing  at  his  sale  not  bona  fide,  price 
being  grossly  inadequate  and  land  divided  improperly  :  72  Ga.  638.  Purchaser 
at  constable's  sale  bona  fide,  protected,  though  notice  given  that  sale  was 
illegal,  etc. :  72  Ga.  660.  Purchaser  at  sheriff's  sale  not  affected  by  equities 
between  original  tenants  in  common :  88  Ga.  184. 

Sureties,  bona  fide  purchase  of  cosurety's  land  at  sale  under  fi.  fa.  in  which 
two  sureties  were  defendants,  but  from  which  one,  without  knowledge  of  pur- 
chaser, had  been  released,  valid:  83  Ga.  124. 

Trover,  in  trover  suit,  error  to  strike  plea  that  defendant  was  innocent  pur- 
chaser through  fraud  of  plaintiff's  agent :  76  Ga.  512. 

Trusts,  purchaser  not  affected  by  secret  trust,  when:  65  Ga.  168, 169.  As  to 
how  far  may  act  on  vendor's  assurances  that  no  trust  money  went  into  the  prop- 
erty: 65  Ga.  168,  169.  Purchaser,  for  value,  of  lands,  without  notice  of  trust, 
protected:  68  Ga.  718-723.  Purchaser  of  trust  property  protected,  though  sale 
and  reinvestment  were  mistakes  of  judgment:  70  Ga.  64.  Purchaser  in  good 
faith  from  one  who  bought  at  private  sale  from  a  trustee  got  title  here,  such 
vendor  having  exercised  control  over,  though  not  actually  in  possession  of, 
land  :  73  Ga.  165. 

78Ga'i25o'  §3935.  May  do  what  court  would  compel.  Equity  will  not  force  par- 
ties to  litigate  in  order  to  have  done  what  they  ought,  and  are  will- 
ing, voluntarily  to  do. 

69wa'383-  §3936.  Lis  pendens,  notice  by.  Decrees  ordinarily  bind  only  par- 
72Ga.849.  ties  and  their  privies;  but  a  pending  suit  is  a  general  notice  of  an 
equity  or  claim  to  all  the  world  from  the  time  the  petition  is  filed 
and  docketed;  and  if  the  same  is  duly  prosecuted  and  is  not  collu- 
sive, one  who  purchases  pending  the  suit  is  affected  by  the  decree 
rendered  therein. 

Pendency  of  bill  to  trace  trust  funds  would  not  affect  title1  of  purchaser  if  de- 
cree in  favor  of  complainant  would  not  bind  the  property  in  third  person's 
hands:  64  Ga.  521. 

Purchaser  here  affected  with  notice  by  pendency  of  suit:  65  Ga.  461. 

Recitals  of  pleadings  in  pending  suit,  how  far  notice:  62  Ga.  201. 

Pendency  of  suit  to  recover  minerals  in  land,  was  not  notice  to  purchasers  of 
land  here:  71  Ga.  378. 

Bill  to  set  aside  executor's  purchase  at  his  own  sale,  notice  to  the  world:  69 
Ga.  373. 

Pendency  of  bill  to  enjoin  sale  of  lands  held  notice  to  the  world  of  complain- 
ant's claim,  and  injunction  refused :  77  Ga.  496.     Where  lis  pendens  will  protect 
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parties'  rights,  injunction  refused :  86  Ga.  359 ;  see  also  48  Ga.  343 ;  49/529 ; 
60/356. 

Purchaser  pending  litigation  gets  no  better  title  than  vendor  had  :  54  Ga.  211. 

Pendency  of  litigation  here  did  not  affect,  as  privy,  one  interested  in  sub- 
ject-matter: 23  Ga.  310. 

Lis  pendens  is  a  general  notice  of  an  equity  to  all  the  world :  35  Ga.  213. 

Doctrine  does  not  apply  to  negotiable  securities  not  due:  38  Ga.  18. 

Purchaser  of  property  from  husband,  pending  divorce  suit  by  wife,  took  sub- 
ject to  wife's  claim  for  alimony :  44  Ga.  437 ;  and  although  papers  lost :  44 
Ga.  447. 

Pendency  of  homestead  application  affects  purchaser  at  sheriff's  sale,  when  : 
44  Ga.  138  ;  40/297. 

Purchaser  from  mortgagor,  pending  foreclosure  suit,  bound  by  judgment: 
59  Ga.  78  ;  not  so  if  mortgage  unrecorded  :  52  Ga.  596. 

When  doctrine  is  applicable,  privies  concluded  by  final  judgment  in  case 
pending  when  they  purchased  :  55  Ga.  401. 

Suit  for  recovery  of  property,  duly  prosecuted,  etc.,  is  notice  to  purchaser. 
Suit  commences  from  filing  in  proper  office  and  entry  thereon  :  75  Ga.  867. 

Where  land  seized  under  attachment  against  husband,  purchaser  taking  deed 
from  husband  and  wife,  affected:  87  Ga.  742. 

Voluntary  grantee,  who  takes  pending  suit,  bound  thereby  :  90  Ga.  732. 

Suit  on  note  against  administrator,  pending  which,  one  recovered  estate's 
lands  by  collusion  with  administrator,  not  affect  purchaser  of  said  lands  with 
notice  that  title  might  be  in  controversy :  91  Ga.  482. 

Bill  by  assignee  of  bond  for  titles  against  maker  and  assignor  to  compel  deed 
from  maker  and  to  set  aside  deed  to  assignor,  subsequent  to  assignment,  was 
Us  pendens:  94  Ga.  531 ;  so  was  levy  of  attachment  against  one  who  afterwards 
made  deed  to  land  attached :  87  Ga.  742. 

Lis  pendens  being  notice  to  world,  injunction  not  lie  to  prevent  transfer  by 
fraudulent  purchaser,  because  plaintiff's  rights  not  affected  by  transfer:  94 
Ga.  496. 

Pendency  of  suit  to  set  aside  deed  will  affect  purchaser  with  notice :  95 
Ga.  455. 

Purchaser  of  land  after  bill  filed  to  enforce  lien  takes  with  notice :  72  Ga.  848. 

Suit  brought  after  purchase  of  land,  not  notice  to  vendor  or  to  his  vendee 
buying  with  notice:  70  Ga.  302. 

§3937.   (3093.)   Both  parties.     When  both  parties  are  at  fault,  and Sggw. soso, 
equally  so,  equity  will  not  interfere,  but  leaves  them  where  it  finds 
them.     The  rule  is  otherwise,  if  the  fault  of  one  overbalances,  de- 
cidedly, that  of  the  other. 

Where  one  had  his  property  transferred  to  another  to  defraud  creditors, 
equity  will  not  interfere  to  aid  the  debtor  to  recover  the  property  :  70  Ga.  328. 

As  to  maxims  "ex  turpi  causa  actio  -non  oritur"  and  "in  pari  delicto  melior  est 
conditio  defendentis"  ;  one  is  simply  the  complement  of  the  other,  and  principle 
of  both  is  embodied  in  this  section :  74  Ga.  267. 

Wife,  after  divorce,  cannot  enforce  execution  against  husband  fraudulently 
transferred  to  her  during  coverture  to  defeat  his  creditors  :  74  Ga.  805. 

§3938.  Purchaser  without  notice  from  one  with  notice,  and  vice  versa.  UG&-*U- 
If  one  with  notice  sell  to  one  without  notice,  the  latter  is  protected; 
pr  if  one  without  notice  sell  to  one  with  notice  the  latter  is  pro- 
59 
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tected,  as  otherwise  a  bona  fide  purchaser  might  be  deprived  of  selling 
his  property  for  full  value. 

See  also  3  Ga.  446  ;  7/433 ;  8/275 ;  27/640,  641 ;  77/605,  606 ;  55/497  ;  57/172 ; 
58/276. 

S5'3198'  §3939.  (3094.)  Laches.  Equity  gives  no  relief  to  one  whose  long 
delay  renders  the  ascertainment  of  the  truth  difficult,  though  no 
legal  limitation  bars  the  right. 

On  the  maxim  "vigilantibus,"  etc. :  12  Ga.  62.  One  guilty  of,  can  only  be  ex- 
cused by  actual  hindrance  or  impediment  through  fraud  or  concealment  of 
party  in  possession  :  18  Ga.  520.  A  bill  that  was  barred  by  the  statute  of  limi- 
tation :  60  Ga.  362.  Laches  on  the  part  of  legatees,  in  proceeding  against  ex- 
ecutor:  60  Ga.  355,  356.  Equity  will  apply  the  statute  to  a  tort  in  extorting  a 
note,  just  as  at  law,  and  refuse  relief:  63  Ga.  323.  When  will  not  set  aside  or 
restrain  collection  of  a  judgment  on  account  of  laches:  63  Ga.  627. 

Discretion  in  refusing  injunction  not  controlled,  where  long  delay  in  apply- 
ing: 65  Ga.  614. 

Equitable  relief  not  granted  to  one  in  laches:  68  Ga.  482;  74/390. 

One  holding  spurious  stock  as  collateral  for  money  loaned,  directors  not  in 
laches  as  to  nature  of  stock,  if  suit  brought  within  limitation:  71  Ga.  726. 

Ordinary  vigilance  would  have  disclosed  status  to  complainants :  73  Ga.  9-15. 

Defendant  could  not  challenge  authority  of  attorney  to  confess  judgment, 
after  long  tacit  acquiescence:  74  Ga.  751. 

Where  bill  for  review  did  not  lie  ;  complainant  "having  slept  over  its  rights, 
has  lost  them"  :  73  Ga.  25. 

Motion  to  set  aside  judgment  delayed  for  six  years,  equity  will  not  interfere : 

76  Ga.  734. 

After  award  to  one  creditor  affirmed  on  certiorari,  older  judgment  cannot 
then  come  in  and  take  fund  :  78  Ga.  53. 

Where  gross  laches  of  plaintiffs  shown,  it  would  have  been  a  fraud  to  deprive 
defendant  of  land  sued  for:  81  Ga.  2. 

Repudiation  by  adult  heirs  of  administrator's  purchase  at  his  own  sale  must 
be  within  reasonable  time :  88  Ga.  664. 

Where  minority  stockholders  in  railroad,  after  long  acquiescence,  coujd  not 
be  heard  to  complain  of  ultra  vires  acts :  81  Ga.  536. 

Equity  will  not  interfere  to  correct  mistake,  after  lapse  of  eighteen  years: 

77  Ga.  28. 

Deed  signed  in  1881,  mistake  discovered  in  1884,  and  suit  brought  in  1887. 
not  barred  by  laches:  85  Ga.  185. 

Interlocutory  injunction  against  collection  of  school  tax,  properly  denied, 
where  complainants  guilty  of  acquiescence  and  delay:  86  Ga.  605. 

Facts  did  not  authorize  rescission  of  mutual-insurance  policy  for  fraud,  after 
lapse  of  fifteen  years :  82  Ga.  479. 

Husband  could  not,  after  fifteen  years,  set  aside  deed  fraudulently  made, 
with  his  knowledge,  to  his  divorced  wife  and  her  children  instead  of  to  him  : 
87  Ga.  155. 

788ha-275,  §3940.  Which  of  two  innocent  persons  to  bear  loss.  When  one  of  two 
innocent  persons  must  suffer  by  the  act  of  a  third  person,  he  who  put 
it  in  the  power  of  the  third  person  to  inflict  the  injury  must  bear 
the  loss, 
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See  also  72  Ga.  40,  518  ;  77/563  ;  64/571 ;  56/492. 

Applied  where  agent  of  one  injured  the  other:  42  Ga.  35. 

§3941.   (3095.)    Common-law  remedy.     Equity  will  not  take  cogni- ^^4887, 
zance  of  a  plain  legal  right,  where  an  adequate  and  complete  remedy  3863- 
is  provided  by  law;  but  a  mere  privilege  to  a  party  to  sue  at  law,  or 
the  existence  of  a  common-law  remedy  not  as  complete  or  effectual 
as  the  equitable  relief,  shall  not  deprive  equity  of  jurisdiction. 

Notes  from  Code  of  1882  : 

Stated:  49  Ga.  46;  25/100;  24/608;  1/299;  19/134;  20/345.  Equity  will  not 
act  in  anticipation  of,  or  from  fear  expressed  that  common-law  remedy  not 
sufficient:  2  Ga.  151.  Will  not  generally  intervene  where  a  specific  lien  by 
statute:  3  Ga.  137.  Specific  performance  refused,  adequate  remedy  at  law:  5 
Ga.  402.  Bill  for  account  in  equity,  no  discovery  sought,  adequate  remedy  at 
law:  7  Ga.  26.  Injunction  refused,  as  adequate  remedy  at  law  to  obtain  satis- 
faction of  judgments:  9  Ga.  82.  Refused  to  interfere  for  intestate's  creditors 
to  collect  from  administrator,  when  adequate  remedy  at  law :  11  Ga.  33.  Where 
remedy  in  equity  more  effectual :  16  Ga.  64  ;  35/255,  261 ;  36/541 ;  27/372 ;  8/457 ; 
44/153;  40/188,  189.  Remedy  on  guardian's  bond  sufficient  at  law:  17  Ga.  52. 
Equity  will  not  drive  a  party  to  common  law,  thereby  delaying  or  jeopardizing 
his  rights:  28  Ga.  305;  31/382.  Habeas  corpus  adequate,  equity  will  not  inter- 
fere: 29  Ga.  51.  Injunction  refused,  adequate  remedy  at  law  to  require  ad- 
ministrator to  give  additional  bond :  36  Ga.  515 ;  40/145.  Refusal  as  against 
comptroller-general's  execution  against  defaulting  tax-collector  and  securi- 
ties :  "40  Ga.  133.  Demurrer  to  bill  sustained  because  adequate  remedy  at  law : 
33  Ga.  116;  61/441,  444;  19/78,  594;  42/189.  When  not:  33  Ga.  102.  Will  not 
revive  a  dormant  judgment:  43  Ga.  537.  Court  of  law  having  jurisdiction  and 
could  afford  adequate  relief,  equity  will  not  interpose  :  44  Ga.  166,  167.  When 
equity  will  not  interfere  to  enforce,  by  decree,  judgment  obtained:  44  Ga.  466. 
Injunction,  where  to  prevent  multiplicity  of  suits,  and  quiet  title:  46  Ga.  607. 
Section  referred  to  and  construed :  54  Ga.  691-694.  Where  more  ample  remedy 
by  bill  than  by  attachment  proceeding:  55  Ga.  546.  Will  not  aid  defendants 
in  action  at  law  as  to  matters  of  set-off  and  recoupment,  when  legal  remedies 
complete  and  adequate :  53  Ga.  649.  Where  complete  remedy  at  law,  equity 
will  not  take  jurisdiction  even  where  fraud  :  58  Ga.  11-14 ;  60/107.  In  matters 
of  fraud,  equity  has  concurrent  jurisdiction  with  law:  58  Ga.  402.  By  amend- 
ment to  bill  making  the  remedy  at  law  adequate  :  58  Ga.  375.  Where  remedy 
in  equity  concurrent  with  and  more  complete  than  at  law :  61  Ga.  125.  Ade- 
quate remedy -at  law,  and  no  insolvency  alleged  :  62  Ga.  546,  550.  Where  com- 
mon-law remedy  complete  :  42  Ga.  189  ;  43/537  ;  44/166,  466  ;  47/646  ;  48/474  ; 
49/45,  278  ;  53/649 ;  55/588  ;  58/11,  284,  375  ;  60/106,  396,  500,  594.  Where  equity 
has  jurisdiction,  the  common  law  not  being  as  complete:  42  Ga.  389;  44/152; 
49/81;  47/511;  55/546;  56/191;  61/125. 

Notes  from    decisions  since  Code  of  1882 : 

Administration,  jurisdiction  taken,  of  bill  by  widow  vs.  husband's  adminis- 
trator, to  settle  questions  under  homestead,  dower  and  year's  support:  66  Ga. 
234;  "see  also  60  Ga.  525. 

Assignment,  recovery  of  goods  gotten  by  fraud  and  included  in  an  assign- 
ment for  creditors,  remedy  is  more  complete  in  equity:  70  Ga.  313.  Bill  to 
set  aside  assignment  for  want  of  sworn  schedule,  dismissed  because  remedy  at 
law  complete :  74  Ga.  201 ;  but  see  70  Ga.  293. 

Attachment,  though  attachment  lies  against  defendant  removing  property 
out  of  State,  injunction  and  receiver  may  be  granted  in  pending  suit  in  equity  : 
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71  Ga.  600.  Complete  legal  remedy  by  attachment  and  garnishment,  bill 
dismissed  on  demurrer :  75  Ga.  294. 

Bond,  should  be  accepted  in  lieu  of  injunction  or  receiver:  88  Ga.  143; 
42/46. 

Breach  of  contract,  solvent  landowner  failing  to  furnish  plow-stock  under 
agreement  with  cropper,  cropper's  legal  remedy  complete,  and  injunction 
refused:  76  Ga.  24. 

Criminal  law,  chancery  takes  no  part  in  administration  of  criminal  law, 
either  to  restrain  or  obstruct :  74  Ga.  365 ;  see  also  53  Ga.  675 ;  61/386,  388. 
It  will  interfere  where  it  is  evident  that  private  property  and  civil  rights  are 
invaded  by  such  means :  71  Ga.  106. 

Demurrer  on  this  ground  must  be  filed  at  first  term  :  71  Ga.  600.  At  fourth 
term  urging  completeness  of  common-law  remedy,  too  late :  83  Ga.  37. 

Discovery,  prayer  for,  not  give  equity  jurisdiction,  where  complete  remedy 
at  law :  67  Ga.  278. 

Following  goods,  debt  not  in  judgment,  no  contract  lien,  no  allegation  of 
fraud  in  purchase,  etc.,  creditor  cannot  follow  goods,  in  equity,  into  hands  of 
fraudulent  transferee;  remedy  under  section  4543 complete :  81  Ga.  129. 

Fraud,  without  insolvency,  when  ground  for  injunction  and  receiver:  74 
Ga.  435(3);  75/391;  83/362;  53/440;  33/206;  81/64;  74/762;  11/586. 

Fraudulent  conveyance,  no  receiver  of  injunction  unless  grantees  insolvent: 
94  Ga.  94(3);  89/734;  92/571;  82/240;  88/144. 

Garnishment  not  such  complete  remedy  as  to  oust  equity  of  jurisdiction  to 
trace  trust  funds :  70  Ga.  418. 

Illegality,  equity  could  not  oust  common-law  court;  the  numerous  issues 
here  could  be  readily  adjusted  at  law  on  affidavit  of  illegality :  66  Ga.  682. 
Equity  not  enjoin  judgment  as  void,  remedy  at  law,  by  illegality,  being  com- 
plete: 68  Ga.  137.  Remedy  by  affidavit  of  illegality  complete,  injunction 
refused  :  73  Ga.  796.  Equity  will  not  enjoin  execution  from  court  of  ordinary 
because  void  for  want  of  jurisdiction,  illegality  being  complete  remedy:  76 
Ga.  733. 

Intervention  by  lien  creditor:  90  Ga.  301 ;  86/81 ;  81/690;  Steele  vs,  Laurens 
Company,  April,  1896. 

Judgment  creditor,  void  transfers  of  property,  void  homesteads,  etc., do  not 
constitute  circumstances  that  authorize  equity  to  assist  judgment  creditor: 
65  Ga.  559. 

Judgment,  where  equity  would  hold  off  common-law  judgments  from  prop- 
erty on  which  complainant  held  purchase-money  lien  :  78  Ga.  793. 

Laborers'  liens,  remedy  at  law  not  complete  where  laborers  have  liens  on 
property  claimed  by  several,  and  do  not  know  whom  to  sue:  75  Ga.  83. 

Laches,  after  giving  bond  to  dissolve  injunction,  and  six  years  elapsed,  too 
late  to  object  that  no  equity  in  bill :  71  Ga.  600. 

Legal  remedy,  where  common-law  remedy  complete :  65  Ga.  601 ;  67/360. 
Existence  of  legal  remedy  not  deprive  equity  of  jurisdiction,  when:  72  Ga. 
874.  Court  of  equity  may  be  resorted  to  where  relief  afforded  more  effectual 
than  that  afforded  at  common  law :  69  Ga.  753 ;  75/456.  Remedy  must  be  as 
complete  at  law,  to  deprive  equity  of  jurisdiction  :  75  Ga.  687.  Where  remedy 
in  equity, against  fraudulent  agent  intrusted  with  sale  of  railroad,  was  more 
complete  than  at  law :  73  Ga.  362.  Equity  will  not  entertain  suit  by  repre- 
sentative of  estate  against  distributees  to  recover  overpayment  made  to  dis- 
tributees: 77  Ga.  330.  Remedy  by  section  4543  et  seq.  complete,  and  equity 
cannot  be  invoked  by  general  creditor  without  judgment:  69  Ga.  492;  see  also 
81  Ga.  129.  Will  grant  relief  even  after  judgment,  if  full  relief  could  not  have 
been  had  by  defense  to  suit  at  law,  new  party  being  necessary  :  69  Ga.  754  ;  see 
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also  45  Ga.  17;  54/364;  55/630;  56/222;  52/469.  Injunction  wrongly  refused 
on  ground  of  common-law  remedy,  reversed  by  Supreme  Court:  72  Ga.  30. 
Bill  making  case  in  equity  not  sustained  by  proof,  dismissed,  though  proof 
makes  case  at  law :  78  Ga.  133. 

Lien,  title,  or  trust  must  be  in  plaintiff  before  extraordinary  relief  of  in- 
junction or  receiver :  42  Ga,  124 ;  42/134 ;  47/538  ;  50/370 ;  52/232 ;  52/378  ;  52/429 ; 
69/492.  Even  with  lien,  must  be  some  special  reason:  69  Ga.  665;  65/559; 
71/787;  75/296.  Same  since  uniform  procedure  Act  of  1887:  88  Ga,  100; 
86/100;  83/229;  Steele  vs.  Laurens  Company,  April,  1896. 

Misappropriating  assets,  equity  proper  forum  for  suit  by  stockholders  against 
directors  and  others  for  misappropriation  of  assets  of  corporation  :  75  Ga,  40. 

Private  way,  no  resort  to  equity  for  damages  from  obstructing,  in  absence 
of  allegation  of  insolvency :  69  Ga.  757.  Although  party  has  remedy  at  law 
for  obstructing  private  way,  as  such  nuisance  is  continuing  nuisance,  equity 
will  interfere  by  injunction  :  80  Ga.  77. 

Purchase-money,  equity  will  not  relieve  against  purchaser  under  bond,  for 
mere  default  in  payment:  77  Ga.  316.  Where  equity  would  hold  off  common- 
law  judgment  from  property  on  which  complainant  held  purchase-money  lien  : 
78  Ga.  793. 

Reformation  of  contracts,  fraud  and  want  of  consideration  being  good 
defense  at  law  to  notes,  equity  not  interfere  to  reform  them :  94  Ga.  480. 

Rescission,  generally  legal  remedies  must  be  exhausted  first ;  but  bill  alleg- 
ing credit  fraudulently  obtained,  offering  to  rescind  and  reclaim  goods,  and 
showing  that  fraudulent  mortgage  now  being  foreclosed,  good :  81  Ga.  64.  See 
81  Ga.  129 ;  see  also  70  Ga.  319  ;  75/456. 

Superior  court,  where  old  court  of  equity  would  not  have  had  jurisdiction, 
superior  court  since  Act  of  1887  has  none :  83  Ga.  451. 

Tax-collector's  sureties  having  paid  execution  against  tax-collector  for  un- 
collected taxes,  and  tax-collector  dying  without  issuing  executions,  sureties 
may  proceed  in  equity  against  taxpayers :  80  Ga.  175. 

Trespass,  where  injunction  sought  against  municipal c/L  fa.  was  properly  re- 
fused, remedy  at  common  law,  by  suit  for  trespass,  being  ample:  74  Ga,  368. 

Trust  estate,  proper  management  of  trust  estate,  etc.,  bill  for  direction  and 
to  prevent  multiplicity  of  suits,  not  without  equity:  68  Ga.  464. 

§3942.    Equity  not  to  interfere  with  creditor.      A   diligent  creditor  90  Ga.  518. 
should  not  needlessly  be  interfered  with  in  the  prosecution  of  his 
legal  remedies. 

The  true  law  delighteth  in  the  payment  of  just  debts :  60  Ga.  566. 

§3943.    (3096.)    Concurrent  jurisdiction.      Where  law  and  equity  ^4299, 4945, 
have  concurrent  jurisdiction,  the  court  first  taking  will  retain  it, 
unless  a  good  reason  can  be  given  for  the  interference  of  equity. 

In  fraud,  equity  and  law  have  concurrent  jurisdiction,  and  one  first  having 
retains  it :  2  Ga.  304.  As  to  respective  powers  of  law  and  equity :  14  Ga.  522. 
Court  first  taking  jurisdiction  retains  it:  30  Ga.  300;  37/365;  53/36;  47/511, 
404.  Where  State  and  Federal  courts  have  concurrent  jurisdiction,  that  one 
first  having  retains  it :  40  Ga.  356.  Motion  to  set  aside  verdict  and  bill,  equity 
will  retain  jurisdiction  when  once  assumed  :  65  Ga.  109. 

Concurrent  jurisdiction  of  law,  not  oust  equity,  here :  65  Ga.  746. 

Suitor  not  relegated  to  law  from  equity,  unless  remedy  there  adequate  and 
complete  when  suit  filed :  73  Ga.  362. 
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Equity  could  not  oust  common-law  court ;  the  numerous  issues  here  could 
be  readily  adjusted  at  law  on  affidavit  of  illegality  :  66  Ga.  682. 

In  cases  of  fraud,  equity  and  law  have  concurrent  jurisdiction  :  68  Ga.  60. 

Sufficient  reasons  shown  here  for  equity  to  withdraw,  from  court  of  ordi- 
nary, case  involving  administration  of  estate  :  75  Ga.  1. 

Equity  has  concurrent  jurisdiction  with  ordinary  for  distributing  estates : 
82  Ga.  523 ;  see  also  64  Ga.  674. 

City  court,  cannot  grant  affirmative  equitable  relief:  96  Ga.  557,  469; 
94/563.     May  determine  certain  equitable  defenses :  94  Ga.  563. 

S348579'      §39^.    (3099.)    Attachment  and   execution  on  decrees.      All  orders 
2690,3737.  and  decrees  of  the  court  may  be  enforced  by  attachment  against 
the  person;  decrees  for  money  may  be  enforced  by  execution  against 
the  property. 

Chancellor's  discretion,  in  matter  of  attachment  for  violation  of  injunction, 
not  reversed  unless  grossly  abused :  67  Ga.  758. 

Discretion  in  refusing  to  attach  defendant  who  paid  out  money  subsequently 
to  restraining  order,  not  interfered  with :  89  Ga.  29  ;  so,  of  alleged  withholding 
of  assets  from  temporary  receiver :  89  Ga.  130. 

Where  defendant  purged  himself  by  his  answer,  attachment  for  contempt 
was  error ;  irregularities  were  immaterial :  88  Ga.  79. 

President  of  corporation  may  be  attached  for  contempt,  for  refusing  to  sur- 
render assets  of  company  to  receiver,  though  not  individually  party  to  suit: 
85  Ga.  171. 

Order  attaching  for  contempt,  failing  to  show  what  assets  withheld,  mere 
irregularity,  and  not  ground  for  reversal:  85  Ga.  171. 

Superior  court  of  county  of  mortgagor  company's  residence  may  decree 
foreclosure  sale  of  railroad  continuing  into  another  State,  directing  receiver, 
mortgagee,  and  mortgagor  to  execute  deed  to  wThole  property  :  94  Ga.  307. 

*&'mo'      §3945-   (3100.)   Extent  of  jurisdiction.     Generally,  equity  jurispru- 
!oa"'4008'  dence  embraces  the  same  matters  of  jurisdiction  and  modes  of  rem- 

ivbi.  J 

edy  in  Georgia  as  was  allowed  and  practiced  in  England. 

Stated  :  14  Ga.  323  ;  15/458 ;  37/365.  Section  referred  to  and  construed :  58 
Ga,  14;  59/729;  67/631. 

Same  jurisdiction  as  English  chancery  courts :  65  Ga.  748. 

Geneeal  Note. — Will  not  entertain  bill  to  correct  alleged  mistake  of  facts 
in  bill  of  exceptions  certified  by  the  judge :  11  Ga.  243.  Doctrine  of  actio  per- 
sonalis moritur  cum  persona  does  not  apply  to  actions  in  equity:  24  Ga.  273.  De- 
mand for  $28.00  not  beneath  notice  of  court  of  equity :  25  Ga.  132.  Will  not  set 
aside  judgment  of  Supreme  Court  for  alleged  accident  or  mistake :  33  Ga.  Sup. 
11-20.  Judgment  of  the  Supreme  Court  conclusive — the  opinion  on  a  different 
footing  :  38  Ga.  195. 

Act  of  1820  (Code  of  1882,  section  8082)  gave  the  right  to  equitable  relief 
upon  common-law  side  of  court.  This  law  was  superseded  by  the  uniform  pro- 
cedure Act  of  1887,  but  the  following  annotations  are  retained  as  not  without  value. 

Act  of  1820  gave  right  to  equitable  relief  at  law:  6  Ga.  56 ;  13/366;  48/622. 
But  conferring  no  power  to  mould  proceedings,  was  ineffectual:  48  Ga.  622. 

Amendment,  to  issue  in  claim  case,  not  sustained:  63  Ga.  726  ;  48/619.  New 
cause  of  action  and  new  parties  cannot  be  added  by:  59  Ga.  355.  To  short 
form,  allowed:  53  Ga.  270.  To  complaint  for  land,  allowed:  53  Ga.  270.  Mis- 
take in  deed  set  up  by  amendment:  53  Ga.  270.  Cannot  amend  by  matter  not 
germane  to  issue:  48  Ga.  619.  In  garnishment  of  partner's  interest:  53  Ga.  114. 
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Bill,  party  cannot  set  up  in  bill  questions  adjudicated  under  equitable  plea: 
52  Ga.  469. 

Cancellation  of  note  decreed  at  law :  35  Ga.  218. 

Claim,  amendments  not  germane  to  issue  not  allowed:  63  Ga.  726 ;  48/619. 
Accounting  not  had  by  amendment :  48  Ga.  619.  Equities  set  up  in  claim  cases : 
58  Ga.  367 ;  57/71 ;  56/22 ;  55/349 ;  54/691,  237.  But  not  without  pleadings  suf- 
ficient to  authorize:  54  Ga.  237;  51/421. 

Deed  to  secure  debt,  equitable  plea  to  ejectment, must  tender  amount  due: 
61  Ga.  33  ;  60/562 ;  55/650,  383  ;  54/554,  45.  Defendant  may  obtain  sale  of  land 
under  power  of  sale:  60*  Ga.  562.  If  partial  payment  is  tendered,  defendant 
must  show  why  inequitable  to  pay  balance :  65  Ga.  406. 

Ejectment,  plaintiff  recovers  on  equitable  title,  when  :  58  Ga.  510;  57/416 
55/81;  54/195;  43/445;  39/91;    31/282;  30/536;  29/25;    27/376;  26/136;    24/150 
10/190;  3  Kelly,  5.    On  bond   for  titles,  purchase-money  paid:    58   Ga.   510 
57/416;  55/81;  54/195;   43/445;  39/91;  31/282;    30/536;    29/25;  27/376;   26/136 
24/150;  10/190;  3  Kelly,  5.     Even  without  possession  in  vendee:  58  Ga.  510 
57/416;  55/81;   54/195;  43/445;   39/91;  31/282;    30/536;  29/25;  27/376;   26/136 
24/150;  10/190;  3  Kelly,  5.     But  doctrine  will  not  be  extended:  55  Ga.  83.     If 
brought  on  legal  title,  plaintiff  cannot  recover  on  equitable:  57  Ga.  416.   Nor  can 
plaintiff  recover  when  he  relies  wholly  on  estoppel  upon  defendant:  65  Ga. 
219.     Defendant  can  set  up   equitable  defenses:  62  Ga.  404;  61/400;  59/508; 
57/601;  55/650,383;  54/310,45;  53/209;  48/179;    45/183,17,14;  30/336;  29/490; 
26/136;  28/648;  21/438.       Amendment    to   short  form   allowed:    53  Ga.   270. 
Ejectment  not  converted  into  assumjysit  to  meet  equitable  plea:  45  Ga.  17. 

Election,  suitor  may  go  into  law  or  equity  at  his  own  option  :  61  Ga.  550 ; 
45/13,  17 ;  44/459 ;  37/364 ;  33/Sup.  184 ;  9/65. 

Equitable  cause  of  action  includes  those  purely,  equitable  as  well  as  those 
recognized  as  existing  at  law  but  not  enforced  in  equity:  48  Ga.  621. 

Equitable  plea,  failure  to  set  up,  effect  of:  56  Ga.  222;  45/533;  28/252.  At- 
tachment for  purchase-money,  plea  not  sustained,  when :  63  Ga.  297.  Insol- 
vency alleged,  plea  sustained  :  64  Ga.  554.  Stricken  in  motion,  there  being  no 
evidence  to  support  plea, not  error:  56  Ga.  627.  In  cases  of  ejectment:  61  Ga. 
400 ;  59/508  ;  57/601 ;  55/650 ;  55/383  ;  54/45  ;  48/179  ;  45/14, 17,  183.  On  equitable 
plea  to  suit  on  note,  defendant  has  same  rights  as  to  fraud  and  mistake  as  in 
equity :  39  Ga.  380.  Mistake  in  deed :  48  Ga.  179.  Breach  of  contract  to  buy 
land :  57  Ga.  128.  Specific  performance  decreed  on  equitable  plea :  48  Ga.  442 ; 
45/331.  Plaintiff  may  meet  by  equitable  replication:  59  Ga.  355;  46/316; 
45/17 ;  42/323.  But  cannot  add  new  cause  of  action  :  59  Ga.  335  ;  46/316.  Nor 
new  parties :  60  Ga.  150 ;  57/427  ;  56/222. 

Garnishment,  proceeding  on,  moulded  under  this  section:  39  Ga.  82.  Part- 
ner's interest  in  debt  due  firm,  reached  by :  53  Ga.  114. 

Illegality,  equitable  defenses  may  be  set  up  by  :  55  Ga.  335. 

Injunction,  not  decreed  at  law  by  verdict  of  jury  :  56  Ga.  627. 

Law  and  equity,  anomaly  of  partial  merger  of  jurisdiction:  48  Ga.  622. 
Where  equitable  defense  is  adequate,  defendant  cannot  transfer  suit  to  equity 
side  of  court :  37  Ga.  364. 

Mistake,  how  set  up  at  law  under  this  section :  66  Ga.  483 ;  48/179 ;  39/380. 

Moulding  proceedings  to  give  equitable  relief :  35  Ga.  84,  216.  Cancellation 
of  note  decreed  at  law  :  35  Ga.  218.  Where  right  exists  and  there  is  no  specific 
legal  remedy,  court  should  frame  proceedings  to  secure  the  right:  35  Ga.  218. 
In  garnishment  cases :  39  Ga.  82;  53/114;  56/210.  In  suits  between  partners: 
35  Ga.  84 ;  44/459.     Partition  decreed  at  law  :  35  Ga.  84.     Judgment  to  levy  on 
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railroad,  how  framed :  57  Ga.  340.    On  appeal  from  ordinary,  judgment  may  be 
moulded:  52  Ga.  15.     Judgment  moulded  as  to  interest  and  costs:  56  Ga.  210. 

Mortgage  against  non-resident  foreclosed  in  county  where  property  is,  with- 
out resort  to  equity  :  45  Ga.  552. 

New  cause  of  action  cannot  be  brought  in :  59  Ga.  355 ;  46/316. 

Parties,  new  parties  cannot  be  brought  in  by  equitable  plea :  60  Ga.  150; 
57/427 ;  56/222.  Relief  not  decreed  on  equitable  plea  where  it  could  not  be  de- 
creed in  equity  for  want  of  parties:  46  Ga.  538.  Third  party  whose  rights  are 
involved  in  equitable  plea  may  be  made  party :  54  Ga.  310.  Spirit  of  this  sec- 
tion is  to  do  justice  to  all  parties  where  all  are  before  the  court :  51  Ga  117. 

Plaintiff  can  set  up  equitable  replication  to  equitable  plea :  59  Ga.  355 ; 
46/316  ;  45/17  ;  42/323.  But  cannot  introduce  new  cause  of  action :  59  Ga.  355  ; 
46/318.     Must  locate  venue  of  suit  by  rules  of  law,  not  equity :  54  Ga.  378. 

Partition  decreed  at  law  on  suit  between  partners:  35  Ga.  84. 

Partners,  one  suing  at  law  must  show  that  debt  would  be  due  upon  settle- 
ment of  accounts  between :  13  Ga.  366.  Partner  may  obtain  rights  at  law  or 
equity:  33  Ga.  Sup.  184;  44/459.  Partition  allowed  without  dissolution  in 
equity :  35  Ga.  84.  Interest  of,  in  debt  due  firm,  how  reached  by  garnishment : 
51  Ga.  117. 

Pleadings  under  this  section  must  have  all  the  requisites  of  equity  plead- 
ings: 66  Ga.  483;  60/501,  150;  57/416,  71;  55/12;  54/45;  51/421;  48/623;  44/38; 
42/323.     Defect  cured  by  verdict :  52  Ga.  15. 

Res  judicata,  decree  on  equitable  plea,  how  far:  59  Ga.  760;  52/469.  Judg- 
ment at  law  concludes  what  equitable  defenses:  56  Ga.  222;  55/630;  54/238, 
364 ;  52/469  ;  45/533. 

Rescission  of  contract  obtained  by  equitable  plea :  51  Ga.  398. 

Set-off,  equitable  plea  where  insolvency  alleged,  sustained :  63  Ga.  686. 

Specific  performance  decreed  at  law:  48  Ga.  442;  45/331. 

Trust  estate,  payment  of  debts  of,  compelled  by  equitable  plea  where  de- 
fendant has  equity  to  such  payment :  53  Ga.  209 ;  43/327.  Income  of,  cannot 
be  subjected  to  debts  except  by  bill  in  equity :  63  Ga.  257.  May  be  subjected 
at  law  to  debts  beneficial  to :  63  Ga.  750. 

Venue,  this  section  does  not  authorize  plaintiff  suing  for  equitable  cause  of 
action  to  locate  suit  as  in  equity  cases :  54  Ga.  378. 

Verdicts,  equitable,  may  be  found  by  jury:  52  Ga.  15;  49/436;  46/461; 
44/79  ;  40/193 ;  see  also  note  to  section  5333. 

Notes  from  decisions  since  Code  of  1882  : 

Bank  depositors  had  choice  of  legal  or  equitable  remedies  here  against  bank 
and  stockholders :  65  Ga.  734. 

Cancellation  of  deed,  prayer  for,  should  contain  what:  83  Ga.  301. 

Claims,  equitable  rights  may  be  set  up  in  claim  case,  but  new  parties  not 
allowed  and  specific  performance  decreed :  67  Ga.  19.  Cited  in  claim  case, 
where  plaintiff  sought  to  enforce  judgment  against  property  held  by  defendant 
intrust:  67  Ga.  84. 

Deed  to  secure  debt  passes  title  so  as  to  authorize  recovery  in  ejectment ; 
defendant  could  tender  purchase-money  and  have  title  decreed  to  him:  73 
Ga.  389. 

Divorce  suit,  equitable  relief  in  divorce  suit:  77  Ga.  601. 

Dower,  section  applied  to  dowress's  suit  for  income  of  dower  lands  from 
husband's  death  to  date  dower  assigned  :  74  Ga.  289. 

Ejectment,  cestui  que  trust,  entitled  to  possession  of  land,  may  maintain 
ejectment  against  stranger,  or  even  against  the  trustee :  73  Ga.  210.  Rule  in 
ejectment,  that  action  of  tenants  in  common  fails  if  either  has  no  title,  not 
apply  where  equitable  defense  filed  :  86  Ga.  540. 
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Equitable  relief  granted,  in  common-law  proceeding,  commenced  twenty 
days  before  court:  77  Ga.  227. 
•  Equitable  set-off  may  be  allowed  in  law  court :  71  Ga.  784. 

Illegality,  equitable  defense  to  execution,  set  up  by  illegality  :  77  Ga.  127. 

Law  and  equity,  distinction  between  legal  and  equitable  powers  very  slight 
under  our  Code  :  73  Ga.  390.  Distinction  between  law  and  equity  nearly  abol- 
ished in  Georgia:  74  Ga.  291.  Court  of  law  just  as  competent  as  court  of 
equity  to  protect  valid  mortgage  against  fraudulent  liens  by  injunction  and 
receiver :  81  Ga.  129. 

Mistake,  as  to  payee's  name  in  bond  sued  on,  corrected  at  law :  67  Ga.  627. 

Partners,  common  member  of  buying  and  selling  firm,  selling  latter's  prop- 
erty as  own,  former  accounts  to  latter  for  interest  of  other  partners  only: 
84  Ga.  125. 

Specific  judgment  against  land,  where  one  sought  at  common  law,  and  took 
verdict,  although  undefended  suit  on  unconditional  contract  in  writing:  69 
Ga.  792.  Verdict  here  equivalent  to  decree  for  specific  performance,  and 
proper:  72  Ga.  708. 

See  section  4960  et  seq.,  and  notes. 


CHAPTER  2. 

OF  DISCOVERY. 


ARTICLE   1. 

IN    EQUITABLE    PROCEEDINGS. 

83946.    (3101.)  Discovery.     The  superior  court  in  equitable  pro-  $$1926,4962, 

.  .  .  „  ...,  5061,3950, 

ceedings  may  compel  either  party  to  discover  facts  within  his  knowl-  5156,3959. 
edge,  beneficial  to  the  other  party  and  material  to  his  case;  and  this 
either  upon  a  petition  for  discovery  and  relief,  or  for  discovery 
alone,  ancillary  to  some  other  civil  proceedings.  But  the  party 
seeking  relief  may  waive  discovery,  and  in  such  case  the  defendant's 
answer  is  not  evidence. 

When  may  seek  aid  in  equity  in  account  by  discovery  and  other  relief: 
17  Ga.  46 ;  1/376.  What  averments  must  make  in  bill  for  relief  and  discovery 
so  as  not  to  be  demurrable :  3  Ga.  Ill,  112.  Bill  against  administrators  and 
sureties  to  discover  amount  of  devastavit:  7  Ga.  549.  Sufficient  averments  in 
bill  for  discovery  and  relief:  12  Ga.  269.  Several  bills  for  discovery  in  equity 
for  suits  at  law:  17  Ga.  52.  Discovery  can  be  compelled  where  court  of  equity 
could  not  grant  relief:  15  Ga.  76-84.  Must  go  into  equity  for  discovery  before 
trial  at  law :  16  Ga.  399.  No  new  trial  to  discover  new  evidence :  33  Ga.  Sup. 
28.  Although  discovery  waived,  answer  still  necessary  as  pleading :  35  Ga.  114. 
As  to  how  discovery  should  be  waived:  51  Ga.  347;  38/205,  211.  After  bill 
answered,  complainant  cannot  waive  discovery  :  50  Ga.  53,  70;  58/358.  Where 
complainant  waives  discovery  and  undertakes  to  prove  all  material  allegations 
of  the  bill :  55  Ga.  667  ;  60/355.  How  answer  considered  when  discovery  waived : 
42  Ga.  124;  45/585.     Discovery  waived,  judge  may  caution  jury  to  disregard  it 
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as  evidence:  55  Ga.  504.  Complainant  waiving  defendant's  answer,  yet  put- 
ting part  of  it  in  evidence,  all  answer  may  go  as  evidence:  59  Ga.  25,  51  j 
61/680.  Affidavit  to  bill  for  injunction  waiving  discovery  ought  to  be  positive 
and  made  by  one  acquainted  with  facts:  60  Ga.  355.  As  to  waiver  by  amend- 
ment before  answer  filed :  63  Ga.  410.  Agent  made  a  party  for  discovery : 
55  Ga.  546.  It  must  appear  that  the  discovery  is  necessary,  for  equity  to  take 
jurisdiction  for:  63  Ga.  312.  Judge  may  instruct  what  answer  responsive: 
54  Ga.  231;  48/471.  As  to  waiver  in  second  bill  after  discovery  on  first  bill : 
58  Ga.  355. 

Prayer  for  discovery  not  give  equity  jurisdiction,  where  complete  remedy 
at  law :  67  Ga.  278. 

Discovery  waived  by  amendment  before  answer  filed  :  65  Ga.  604. 

Effect  of  answer  where  discovery  not  waived :  68  Ga.  532. 

Answer  not  evidence  for  defendant,  when  discovery  is  waived :  70  Ga.  87. 

Admissions  in  answer  available  to  complainant,  though  discovery  waived: 
75  Ga.  393. 

Waiver  of  discovery  may  be  stricken,  and  prayer  therefor  inserted  :  90  Ga. 
245. 

Right  of  discovery  retained  though  party  now  competent  as  a  witness :  72 
365. 

$1^5199,      §8947.   (3102.)   Privilege  of  party.     No  party  shall  be  required  to 
JUH      discover  matters  tending  to  criminate  himself,  or  to  expose  him  to 
a  penalty  or  forfeiture,  nor  to  make  discovery  of  irrelevant  matters, 
nor  the  advice  of  his  professional  advisers,  nor  his  consultation  with 
/  iCCtj*     them,  nor  matters  relating  to  his  own  and  not  the  plaintiff's  case; 

nor  can  official  persons  be  called  on  to  disclose  any*  State  matters  of 
which  the  policy  of  the  State  and  the  interest  of  the  community  re- 
quire concealment. 

First  clause  in  this  section  stated  in :  14  Ga.  255.  But  winner  at  gaming 
compelled  to  discover :  25  Ga.  664. 

Distinction  between  discovery  by  person,  and  relief  against  him  in  favor  of 
complainant  in  equity  ;  surrender  of  stolen  property  compellable  by  attach- 
ment for  contempt :  83  Ga.  502. 

S1,4926,  §8948-  (3103.)  Extent  of  discovery.  The  discovery  must  be  full 
and  free  as  to  all  matters  of  fact  of  which  it  is  properly  sought,  and 
must  include  the  respondent's  information  and  belief.  If  documents 
are  desired,  in  defendant's  possession  or  power,  he  must  produce  or 
satisfactorily  account  for  them. 

Must  be  answered  fully  and  not  generally :  10  Ga.  449 ;  3/302.  As  to  when 
should  not  answer  according  to  remembrance  and  belief :  8  Ga.  516.  Defend- 
ant bound  to  avail  himself  of  the  means  to  acquire  the  information  sought:  13 
Ga.  141;  12/601.  Where  plaintiff  excepts  that  documents  relied  on  have  not 
been  filed  :  14  Ga.  168.  When  only  is  an  answer  full  enough:  16  Ga.  442-446. 
Defendant  must  answer  all  the  material  averments  in  the  bill :  17  Ga.  92.  An 
insufficient  answer:  22  Ga.  559. 

Cited  ;  leading  questions  may  be  asked  :  72  Ga.  365. 

Charges  not  answered,  or  evasively  answered,  are  taken  as  true:  70  Ga.  57. 
$$4926,4962.  §3940.  (3104.)  Under  oath.  The  discovery  must  be  under  oath  or 
affirmation,  bul  may  be  confined  to  those  points  to  which  special 
interrogatories  are  placed  in  the  petition. 
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Foundation  for  interrogatories  must  be  laid  in  the  bill,  otherwise  not  admit- 
ted as  an  amendment:  13  Ga.  432-485;  17/93.  As  to  cross-bill  for  discovery: 
13  Ga.  478.     Section  referred  to  and  construed :  51  Ga.  347. 

Cited  :  72  Ga.  365. 

§3950.    (3105.)  Answer,  how  far  evidence.     The  answer  of  a  defend-^5061'5156- 
ant,  as  to  facts  within  his  own  knowledge  responsive  to  the  discovery     >=> 
sought,  is  evidence  in  his  favor,  and  can  be  rebutted  only  by  two    ' 
witnesses,  or  one  witness  and  corroborating  circumstances.     The  pe- 
titioner is  not  bound  to  read  any  portion  of  the  answer,  except  that 
responsive  to  the  petition.     The  defendant  may  read  all  as  pleading. 
If  the  petition  is  for  discovery  alone,  then  the  whole  answer  must 
be  read  together.     And  in  the  latter  case,  the  petitioner  must  pay 
the  cost. 

Answer  evidence  for  defendant  so  far  as  responsive  to  case  made  by  the  bill : 
1  Ga.  157,  170 ;  10/208 ;  12/282 ;  29/758  ;  24/558.  Answer  and  bill  alone,  and  an- 
swer denying  allegations  of  bill,  no  decree  rendered :  7  Ga.  396.  When  two 
witnesses,  or  one  with  probable  cause,  required  to  outweigh  an  answer:  30  Ga. 
129  ;  29/166 ;  9/151 ;  58/358  ;  16/416.  Does  not  apply  to  answer  on  information 
and  belief:  19  Ga.  316.  When  answer  not  literally  and  directly  responsive  to 
bill,  may  go  to  jury  as  evidence  for  what  it  is  worth :  14  Ga.  42  ;  13/359.  When 
answer  not  responsive  to  bill  so  as  to  be  evidence  in  the  case  :  22  Ga.  331 ;  3/302 ; 
46/361.  When  it  is :  63  Ga.  411.  Answer  to  bill  for  mere  discovery  should  not 
be  used  as  evidence  for  defendant :  22  Ga.  345,  346.  Verdict  for  defendant  on 
answer  swearing  off  equity  of  a  bill,  unless  overthrown  by  more  than  one  wit- 
ness, should  stand:  19  Ga.  567.  Answer  of  one  not  party  to  issue  to  be  tried, 
not  evidence :  24  Ga.  558.  Any  amendment  to  bill  allows  defendant  to  answer 
again :  24  Ga.  505.  Defendant  cannot  use  his  answer  in  another  case  or  any- 
where as  evidence,  unless  responsive  to  the  bill:  29  Ga.  207,  758.  Equity  of  a 
bill  fully  denied,  injunction  refused:  27  Ga.  185.  Failure  to  answer  allegations 
of  bill  does  not  amount  to  admission  of:  24  Ga.  217.  Complainant  cannot 
waive  an  answer  from  defendant :  28  Ga.  339.  Where  answer,  if  not  responsive 
to  bill,  not  evidence :  45  Ga.  208.  When  answer  to  bill  was  responsive :  24 
Ga.  583.  Cannot  amend  bill  for  discovery  after  answer,  so  as  to  waive  discov- 
ery :  50  Ga.  53,  70 ;  58/357.  Cannot  by  amendment  to  bill  for  discovery  get  rid 
of  the  answer  as  evidence:  57  Ga.  567.  Dismissal  of  bill  not  carrying  with  it 
answer  filed  as  a  cross-bill :  61  Ga.  330 ;  42/391 ;  58/355.  Court  should  instruct 
jury  as  to  what  is  and  what  is  not  responsive:  48  Ga.  471 ;  63/411. 

Cited  :  72  Ga.  365. 

Effect  of  answer  where  discovery  not  waived  :  68  Ga.  532. 

Answer  need  not  be  tendered  in  evidence,  but  defendant  may  rely  on  it  as 
evidence  :  72  Ga.  359. 

Where  petition  and  answer,  in  contempt  proceeding,  admissible  in  suit 
attacking  sale  for  fraud,  between  same  parties  and  concerning  same  property: 
80  Ga.  252. 

Answer  studiously  avoiding  details  and  dealing  in  generalities  savors  of 
fraud,  and  evidence  sufficient  to  overcome  same:  75  Ga.  97. 

§3951.  (3106.)  What  is  responsive.  What  is  responsive  is  a  ques- 
tion for  the  court.  Any  explanation  of  an  admission  made,  or  fact 
necessarily  connected  with  it,  is  part  of  the  response.  Any  matter 
in  avoidance  thereof  is  new  matter,  and  must  be  proved. 


§§ 3952,  3953      TENTH  TITLE.— CHAPTER  2,  ARTICLE  1  940 

Discovery  in  other  cases. 

What  is  responsive :  1  Ga.  157  ;  10/208 ;  6/423.  When  not  responsive :  22 
Ga.  331 ;  46/361.  When  is :  24  Ga.  583 ;  51/346 ;  3/302.  Court  should  instruct 
the  jury  what  portions  of  defendant's  answer  are  responsive  to  the  bill :  10  Ga. 
342;  48/471;  63/411;  43/361;  40/364;  14/429,216.  In  motion  to  dissolve  injunc- 
tion, answer  of  no  avail  when  not  responsive  to  the  bill:  9  Ga.  95,  108.  As  to 
a  responsive  answer  as  evidence :  57  Ga.  567, 585.  Section  referred  to  ;  respon- 
sive answers :  51  Ga.  346. 

Cited:  72  Ga.  365. 

Answer  vague  and  unsatisfactory,  complainant  could  reply  by  evidence:  75 
Ga.  98. 

Court's  duty  in  determining  what  portions  are  responsive  discharged  by 
submitting  answer  to  jury  with  general  instructions :  75  Ga.  97. 

To  lay  down  rule  as  to  what  is  responsive  is  sufficient ;  court  need  not  take 
bill  and  answer  and  designate  in  detail  what  is  responsive  in  latter:  79  Ga.  261. 

§3952.  (3107.)  Answers  of  codefendants .  The  answer  of  one  de- 
fendant is  evidence  for  another,  whenever  it  states  facts  against  his 
own  interest,  and  in  favor  of  his  codefendants. 

Of  one  partner  against  the  partnership :  9  Ga.  449 ;  13/206.  Where  not  of 
one  partner  in  favor  of  plaintiff:  17  Ga.  300.  Answer  of  vendor  responsive  to 
the  bill,  evidence  for  vendee  as  a  codefendant :  12  Ga.  282.  Generally,  answer 
of  one  defendant  not  read  against  codefendants :  13  Ga.  206 ;  26/537 ;  32/418, 
219.  The  answer  of  one  defendant  may  contain  an  admission  evidence  for 
another  defendant :  20  Ga.  842.  Responsive  answer  of  one  defendant  contra- 
dicting materially  answer  of  another,  does  not  necessarily  make  the  case  turn 
on  extrinsic  evidence:  61  Ga.  621. 

Cited  ;  generally  not  evidence  against  codefendants :  72  Ga.  365. 

Answer  of  one  defendant  admitted  against  codefendant  in  privity  with 
former:  75  Ga.  392. 

General  Note. — Discovery  against  administrator  and  sureties  as  to  devas- 
tavit: 7  Ga.  549.  Same  against  guardian  by  ward:  7  Ga.  587.  Bill  for  discov- 
ery against  assignee  of  bank :  10  Ga.  226.  Jurisdiction  of  person  out  of  the 
county, for  purpose  of  discovery:  15  Ga.  76.  May  seek  discovery  in  equity, 
although  provisions  for  obtaining  discovery  at  law:  17  Ga.  111.  No  bill  for 
discovery  where  it  would  be  useless :  19  Ga.  22.  Where  must  go  into  equity 
for  discovery  before  trial  at  law  :  16  Ga.  399.  Too  uncertain  allegations  as  to 
necessity  for  discovery  to  prove  defense  at  law :  22  Ga.  123,  124.  When  dis- 
covery to  sureties  sued  for  amount  distributees  have  received  from  the  estate : 
22  Ga.  559.     Discovery  from  trustee  by  cestui  que  trust:  34  Ga.  438. 


ARTICLE  2. 

DISCOVERY  IN  OTHER  CASES. 

Act  1817.         §3953.   (3810.)  Discovery  at  law.     Discovery  may  be  had  from  the 
Actisr-o,     opposite  party,  either  nominal  or  real,  in  any  case  pending  in  any 

/)''''''•  court  in  this  State. 


$$•!«»».  8050. 


When  may  proceed  in  equity  for  it:  17  Ga.  111.     Section  referred  to  and 
construed  :  62  Ga.  305.     Cited  :  72  Ga.  365. 


941  TENTH  TITLE.— CHAPTER  2,  ARTICLE  2.      §§3954-3956 

Discovery  in  other  cases. 


§3954.   (3811.)  Discovery,  from  persons  and  corporations.  ACobi>47465 

1 .  The  party  seeking  such  discovery  may  either  subpoena  the  other  Actei883-4, 
party  as  a  witness,  or  else  file  interrogatories,  and  sue  out  a  commis-  ™$^'^ 
sion,  as  in  cases  provided  for  other  witnesses.     In  the  latter  event, 

the  right  of  cross-examination  exists  as  in  other  cases. 

2.  And  in  all  cases  in  any  of  the  courts  of  this  State  where 
either  the  plaintiff  or  defendant  is  a  corporation,  either  foreign 
or  domestic,  public  or  private,  it  shall  be  the  right  of  the  op- 
posite party  to  file,  with  the  clerk,  of  the  court  where  such  case  is 
pending,  interrogatories  directed  to  the  president,  secretary,  treas- 
urer, or  other  officer  or  agent  of  said  corporation,  and  it  shall  be  the 
duty  of  the  officer  or  agent  named  in  such  interrogatories  to  sue  out 
a  commission  directed  to  himself,  and  to  have  said  interrogatories 
executed  and  returned  to  the  next  term  of  the  court;  the  opposite 
party,  or  his  attorney,  shall  give  twenty  days  notice  before  the  sit- 
ting of  said  court  to  the  attorney  of  record,  or  to  any  officer  or  agent 
of  such  corporation  in  the  county  where  suit  is  pending,  that  inter- 
rogatories have  been  so  filed.  Said  corporation  or  its  agent  shall 
not  be  required  to  advance  the  costs  of  executing  said  interrogatories. 

Cited :  72  Ga.  365. 

Statute  on  discovery  formerly  inapplicable  to  corporation :  79  Ga.  541. 
Provisions   touching  discovery   at  law  apply  to  plaintiffs  not  residing  in 
counties  where  suits  are  pending :  82  Ga.  550. 

§3955.  (3812.)  Who  shall  see  to  execution  and  return  of  commission. 
When  interrogatories  are  filed  in  office,  and  notice  given  thereof, 
it  shall  be  the  duty  of  the  party  sought  to  be  examined,  to  see  to 
the  execution  and  return  of  the  same  before  the  return  term  thereof. 

Filing  interrogatories  for  discovery :  6  Ga.  262 ;  55/209,  215. 

Cited :  72  Ga.  365. 

Must  appear  that  interrogatories  were  filed,  and  that  notice  was  given.  The 
interrogatories  should  be  addressed  to  plaintiff,  not  left  blank  ;  should  appear 
that  there  was  a  commission  and  that  names  of  witnesses  were  set  out  therein  : 
79  Ga.  538. 

§3956.   (3813.)    When  subject  to  attachment  for  contempt.      A  party  Ag* ^474'60 
failing  to  appear,  without  sufficient  excuse,  when  properly  subpoenaed,  Acts^i853-4, 
or  failing  or  refusing  to  answer  either  orally  or  to  the  interrogatories  1889>  p-  87- 
filed,  or  answering  evasively,  shall  be  subject  to  attachment  for  con- 
tempt, and  the  court  may  also  dismiss  his  case  if  he  be  plaintiff,  or 
strike  his  pleas  if  he  be  defendant,  or  give  such  other  direction  to 
the  cause  as  is  consistent  with  justice  and  equity;  and  if  either  party 
be  a  corporation,  the  officer  called  on  to  give  testimony  shall  be 
subject  to  attachment  for  contempt  upon  his  failure  to  answer,  and 
the  court  may  dismiss  the  case  or  strike  the  plea  according  as  the 
party  corporation  may  be  plaintiff  or  defendant,  upon  the  failure  of 
any  of  its  officers  or  agents  to  give  testimony  or  to  execute  and  re- 
turn interrogatories  as  provided  by  law. 


§§3957-3959      TENTH  TITLE.— CHAPTER  3,  ARTICLE  1.  942 

Of  perpetuation  of  testimony;  generally. 

Answering  evasively :  14  Ga.  646.  As  to  continuance  where  party  sub- 
poenaed, absent:  18  Ga.  407;  32/262.  Must  be  extreme  case,  to  admit  of  dis- 
missing: 31  Ga.  47;  21/180.  Failing  to  answer,  may  attach,  continue  the  case 
or  nonsuit  plaintiff,  etc. :  32  Ga.  262. 

$$3947,5199.  §3957.  (3814.)  Privileged  matters.  No  party  shall  be  required  to 
testify  as  to  any  matter  which  may  criminate  or  tend  to  criminate 
himself,  or  which  shall  tend  to  work  a  forfeiture  of  his  estate,  or 
which  shall  tend  to  bring  infamy  or  disgrace  or  public  contempt 
upon  himself  or  any  member  of  his  family. 

Stated  :  7  Ga.  367 ;  30/757  ;  14/255  ;  40/688.  When  party  to  protect  himself 
may  refuse  to  answer,  under  law  of  this  section  :  19-  Ga.  464.  Section  referred 
to  and  construed  :  62  Ga.  396-399. 

"Witness  not  required  to  testify  as  to  whether  she  had  been  an  inmate  of 
house  of  prostitution  :  68  Ga.  360. 

Party  not  compelled  to  testify  concerning  pursuit  of  his  ordinax*y  avocation 
on  Sunday :  76  Ga.  220. 

Distinction  between  discovery  by  a  person  and  relief  against  him  in  favor 
of  a  complainant  in  equity  :  83  Ga.  502. 

Surrender  of  stolen  property  compellable  by  attachment  for  contempt : 
83  Ga.  502. 

General  Note. — Answers  required  should  be  shown  to  be  material,  and 
questions  pertinent :  21  Ga.  180;  15/491.  Answers  are  conclusive  unless  re- 
butted as  in  section  3950 :  10  Ga.  389.  An  order  was  requisite  under  Act  of 
1847:  14  Ga.  641.  Where  order  improvidently  granted  :  19  Ga.  464.  Answers 
must  be  responsive,  to  be  evidence :  30  Ga.  490. 


CHAPTER  3. 

OF    PERPETUATION    OF    TESTIMONY. 


ARTICLE  1. 

GENERALLY. 


§3958.  (3108.)  When  it  may  be  done .  Superior  courts  may  enter- 
tain proceedings  for  the  perpetuation  of  testimony,  in  all  cases, 
where  the  fact  to  which  the  testimony  relates  cannot  be  made  im- 
mediately the  subject  of  investigation  at  law,  and  the  common-law 
proceeding  authorized  under  this  Code,  for  any  cause,  cannot  be 
available,  or  as  completely  available,  as  a  proceeding  in  equity. 

§3959.  (4182.)  Discovery  and  perpetuating  testimony.  A  petition 
for  discovery  merely,  or  to  perpetuate  testimony,  shall  not  be  sus- 
tained unless  some  reason  is  shown  why  the  usual  proceeding  at  law 
is  inadequate. 

Stated :  3  Ga.  112 ;  16/440.  What  the  bill  for  perpetuating  evidence  must 
set  forth :  20  Ga.  778. 


943  TENTH  TITLE.— CHAPTER  3,  ARTICLE  2.      §§3960-3967 

Method  of  perpetuating  testimony. 


§3960.  (3109.)  Possession  immaterial.  It  is  immaterial  as  to  the 
possession  of  the  property,  nor  will  the  proceeding  be  denied  though 
all  parties  in  interest  cannot  be  ascertained  or  reached. 

§3961.  (3110.)  When  evidence.  Testimony  thus  taken  shall  be 
afterward  used  only  from  the  necessity  of  the  case,  but  in  such  case 
may  be  used  against  all  persons,  whether  parties  to  the  proceeding 
or  not. 

§3962.  (3111.)  Costs.  The  complainant  shall  in  all  such  cases  be 
taxed  with  the  costs. 

General  Note. — Bills  under  this  Chapter  are  the  same  as  bills  to  take  tes- 
timony de  bene  esse,  and  evidence  thus  taken  not  read  if  witness  can  be  exam- 
ined or  is  alive :  20  Ga.  777. 


ARTICLE  2. 

METHOD    OF    PERPETUATING    TESTIMONY. 

§3963.  (3901.)  Application  and  order.  If  any  person  desires  toActi823, 
perpetuate  the  testimony  of  a  witness,  in  anticipation  of  litigation  Acts  1855-6, 
not  yet  pending,  and  which  it  is  not  in  his  power  to  commence,  he 
may  make  written  application  to  the  judge  of  the  superior  court  of 
the  county  where  the  witness  resides,  or,  if  a  non-resident,  where  he 
may  be  temporarily,  stating  the  facts,  the  proof  expected,  and  the 
parties  probably  interested  on  the  other  side,  accompanying  such 
application  with  the  written  interrogatories  to  be  propounded  to  the 
witness;  whereupon  the  judge  shall  pass  an  order  requiring  some 
disinterested  attorney  of  the  court  to  act  as  commissioner  and  take 
such  testimony,  providing  in  such  order  for  the  most  effectual  no- 
tice to  the  opposite  parties,  and  for  any  cross-interrogatories  which 
may  be  filed. 

§3964.    (3902.)    Deposition  and  filing.      Such  commissioner,  after  Acts  1855-6, 
executing  the  commission  in  the  same  manner  as  in  ordinary  cases, 
shall  file  the  package  with  the  clerk  of  the  superior  court,  with  his 
indorsement  of  the  fact  thereon,  which  package  shall  be   safely  kept 
until  produced  by  him  for  publication,  under  the  order  of  the  court. 

§3965.  (3903.)  Application  recorded.  The  application  for  the  or- 
der, and  the  order,  shall  be  entered  on  the  minutes  before  delivery 
to  the  commissioner  for  execution. 

§3966.  (3904.)  Effect  of  testimony.  Testimony  thus  taken  shall  be 
used  de  bene  esse  if,  at  the  time  the  litigation  arises,  no  more  satis- 
factory examination  of  the  witness  may  be  had. 

Where  it  must  appear  by  the  record  that  the  testimony  was  taken  de  bene 
esse :  15  Ga.  424. 

§3967.   (3905.)   Fees.     The  court  granting  the  order  shall  prescribe  Acta  1855-e, 
the  fees  to  be  paid  to  the  commissioner.  i87i-2,p.5i. 


3968-3971  TENTH  TITLE  .—CHAPTER  4.  944 

Of  accident  and  mistake. 


CHAPTER  4. 

OF    ACCIDENT    AND    MISTAKE. 


^ 


§3968.  (3112.)  What  is  accident.  An  accident  relievable  in  equity 
is  such  an  occurrence,  not  the  result  of  negligence  or  misconduct  of 
the  party  seeking  relief  in  relation  to  a  contract,  as  was  not  antici- 
pated by  the  parties  when  the  same  was  entered  into,  and  which 
gives  an  undue  advantage  to  one  of  them  over  another  in  a  court  of 
law. 

§3969.  (3113.)  Lost  bonds  or  notes.  In  cases  of  lost  bonds  or  ne- 
gotiable securities,  the  court  will  decree  payment,  upon  indemnity 
given  against  liability  or  loss  thereon. 

What  notice  owner  should  give  :  4  Ga.  288.  Bill  tendering  security  for  sat- 
isfaction and  payment  of  lost  note  :  12  Ga.  507. 

54011-  §3970.   (3114.)  Error  in  form.     If  the  form  of  conveyance  is,  by 

accident  or  mistake,  contrary  to  the  intention  of  the  parties  in  their 
contract,  equity  will  interfere  to  make  it  conform  thereto. 

Stated:  1  Ga.  12;  11/160.  Equity  interferes  to  correct  mistakes  in  written 
instrument :  13  Ga.  89.  By  ordering  a  proper  deed  to  be  executed :  16  Ga.  49. 
Wishing  to  reform,  should  state  what  true  agreement  was :  27  Ga.  275.  Where 
equity  would  not  decree  reformation  of  deed  of  gift :  31  Ga.  536.  That  a  word 
omitted  and  intention  apparent,  no  reason  for  equity  to  reform:  32  Ga.  550. 

See  notes  to  section  3973. 

Deed  reformed  to  speak  truth:  68  Ga.  225. 

Instrument  not  reformed  where  no  allegation  of  fraud,  accident,  or  mistake : 
65  Ga.  356. 

Bill  to  reform  deed  by  inserting  reservation  of  timber,  omitted  by  scrive- 
ner's mistake,  good  here  :  74  Ga.  404. 

Written  contract  of  sale  not  varied  by  parol,  there  being  no  allegation  of 
fraud  or  mistake,  nor  attempt  to  reform  it :  75  Ga.  606. 

Equity  will  not  insert  condition  into  contract,  without  proof  of  intention  to 
insert  it,  and  omission  by  fraud,  accident,  or  mistake  :  76  Ga.  755. 

Equity  will  not  reform  deed  of  individual  to  deed  as  trustee  of  cestui  que 
trust  who  received  no  part  of  purchase-money  :  71  Ga.  637. 

Mortgage  describing  goods  in  transit  as  being  in  store,  reformed,  on  rule  to 
distribute  money:  77  Ga.  621. 

Husband  illiterate  and  deaf,  and  wife  fraudulently  procuring  deed  from 
him,  conveying  greater  estate  than  agreed  upon,  equity  will  afford  relief :  85 
Ga.  185. 

*$707%i4o7'      §B971.   (3115.)  Ride  of  construction  as  to  conditions.     Equity  seeks 
8975.         always  to  construe  conditions  subsequent  into  covenants,  and  to  re- 
lieve against  forfeitures,  where  the  rules  of  construction  will  allow. 

Stated  :  15  Ga.  103.     Words  of  covenant  and  not  of  condition  :  46  Ga  241. 
See  notes  to  section  3137. 

Estate  forfeited  and  sold  for  rent  due,  tenant  may  maintain  bill  to  recover 
the  overplus  after  rent  paid  :  71  Ga.  392. 


: 


» 


945  TENTH  TITLE.— CHAPTER  4.  §§3972, 3978 

Of  accident  and  mistake. 

§3972.   (3116.)    Volunteers.      Equity  will  not  interfere  to  relieve *ggf» 2486« 
against  accidents  or  mistakes  of  mere  volunteers,  but  if  the  contract 
is  actually  executed,  then  all  the  rights  growing  out  of  it  against  or 
in  favor  of  anybody  will  be  enforced. 

Stated:  16  Ga.  49.     Not  right  to  have  mistake  corrected,  deed  being  volun- 
tary :  27  Ga.  36.     Where  this  rule  does  not  apply  :  42  Ga.  506. 
Cited :  67  Ga.  252. 
Mistake  in  voluntary  conveyance,  not  corrected,  against  heirs  of  grantor: 

77  Ga.  28. 

§3973.   (3117.)    What  is  mistake.      Mistake  relievable  inequity  is §3262. 
some  unintentional  act,  or  omission,  or  error,  arising  from  ignorance, 
surprise,  imposition,  or  misplaced  confidence.     This  power  is  exer- 
cised with  caution,  and  to  justify  it  the  evidence  must  be  clear,  un- 
equivocal and  decisive  as  to  the  mistake. 

65  Ga.  103 ;  67/744 ;  76/674. 

Equity  relieves  where  plaintiff  seeks  it  or  defendant  sets  it  up  as  a  defense : 
1  Ga.  12.  Relieves  so  as  to  produce  conformity  of  writing  to  agreement :  1  Ga. 
238.  Relief  to  buyer  for  mistake  in  boundary  :  7  Ga.  383.  Must  be  clear  proof 
that  contract  unintentionally  does*  not  speak  real  agreement  of  parties,  for 
equity  to  interfere:  9  Ga.  430-436;  12/281;  11/160;  13/89.  Must  show  dili- 
gence, to  be  relieved  from  mistake  in  equity:  8  Ga.  546.  As  to  the  testimony 
to  reform  a  deed :  14  Ga.  207 ;  38/46 ;  29/166.  Correct  mistake  so  as  to  have 
deed  made  according  to  intention  of  parties :  16  Ga.  49,  61.  "Where  equity 
would  not  correct  a  mistake  if  made :  17  Ga.  82.  One  asking  to  rectify  a  mis- 
take must  do  his  part  towards  accomplishing  it :  20  Ga.  517.  Money  paid  by 
mistake,  recovered  back:  23  Ga.  477 ;  28/242.  Mistake  on  one  side  and  fraud 
on  the  other  side,  correctable  as  if  mistake  on  both  sides  :  26  Ga.  415.  Equity 
reforms  instruments  with  caution :  35  Ga.  177.  Allegations  necessary  to  re- 
form agreement  for  mistake :  40  Ga.  199,  204.  Bill  by  donor  to  reform  deed  to 
grantees:  40  Ga.  11.  No  reformation  of  a  note  under  the  evidence:  42  Ga. 
539,  540.  Pleadings  where  wish  to  open  account  for  mistake :  45  Ga.  144. 
Mistake  as  between  partners :  46  Ga.  649.  Where  relief  not  granted  for  mis- 
take and  ignorance :  52  Ga.  484.  Section  referred  to  and  construed :  55  Ga. 
149,  150. 

See  notes  to  sections  3970,  3975,  3981  and  3984. 

Where  it  was  agreed  to  settle,/?,  fa.  by  defendant  conveying  land  to  plaintiff, 
but  by  mistake  different  lot  conveyed,  equity  relieved  the  mistake :  68  Ga. 
496. 

Mistake  by  one  and  fraudulent  advantage  taken  by  other  party  authorizes 
relief:  70  Ga.  297. 

Mistake  as  to  value  of  stock  by  agent  of  buyer  will  not  authorize  rescission 
unless  fraud  of  seller  shown  :  75  Ga.  277. 

Where  mortgage  might  be  reformed  by  adding  to  signature  seal  left  off  by 
mistake :  76  Ga.  674. 

As  between  original  parties,  stipulation  in  purchase-money  note  which 
payee  omitted  when  reading  note  over  to  maker  before  he  signed,  not  binding: 

78  Ga.  739. 

Husband  illiterate  and  deaf,  and  wife  fraudulently  procuring  deed  from  him, 
conveying  greater  estate  than  agreed  upon,  equity  will  afford  relief :  85  Ga.  185. 

Where  ignorant  person  made  mark  to  paper  disclaiming  title,  same  could 
not  be  used  against  him  :  94  Ga.  477, 
60 
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Ignorance,  to  be  defense  to  notes,  must  be  justified  by  illiteracy,  fraudulent 
and  misleading  device,  or  the  like :  94  Ga.  480. 

Bill  to  reform  deed  by  inserting  reservation  of  timber  omitted  by  scrive- 
ner's mistake,  good  here:  74  Ga.  404. 

Deed  which  contained  rather  a  latent  ambiguity  than  a  mistake :  78  Ga.  181. 

Eule  allowing  explanation  of  ambiguity  less  stringent  than  rule  as  to  mis- 
take :  78  Ga.  181. 

Sheriff's  mistake  in  description  in  deed,  after  correct  levy,  corrected  here  : 
75  Ga.  347. 

If  one  buys  his  own  land  from  another  by  mutual  mistake,  though  actual 
possession  thus  acquired,  surrender  not  necessary  to  avoid  paying  purchase- 
money  :  87  Ga.  727. 

Accounting  and  settlement  not  opened  here  so  as  to  allow  plea  of  payment 
against  suit  on  note  given  in  settlement :  93  Ga.  515. 

No  defense  to  suit  on  note,  that  executed  with  understanding  that  maker 
not  to  be  bound,  etc. :  91  Ga.  554,  555. 

Evidence  to  correct  mistake  in  voluntary  deed  must  be  clear  and  unequiv- 
ocal, but  need  not  exclude  reasonable  doubt:  73  Ga.  647. 

fift9r4'  §3974.  Relief  in  equity  for  negligence  of  complainant,  when.     The  neg- 

ligence of  the  complaining  party  presenting  relief  in  equity,  is  that 
want  of  reasonable  prudence  the  absence  of  which  would  be  a  viola- 
tion of  legal  duty.  Relief  may  be  granted  even  in  cases  of  negli- 
gence by  the  complainant,  if  it  appears  that  the  other  party  has  not 
been  prejudiced  thereby. 

$$3220,5201,  83975.  (3118.)  Parol  evidence.  Parol  evidence  is  admissible  to 
prove  a  mistake  in  a  deed,  or  any  other  contract  required  by  law  to 
be  in  writing. 

When  parol  evidence  admissible  and  when  not,  in  case  of  mistake :  5  Ga.  373 ; 
15/176;  13/88.  Parol  proof  of  declarations  of  vendor  subsequent  to  the  sale:  7 
Ga.  383 ;  38/46.  Parol  evidence  of  the  intended  date  of  a  note  should  have 
been  received :  27  Ga.  54.  Where  not  sufficient  averment  of  mistake  to  allow 
of  parol  evidence  being  admitted :  40  Ga.  199.  Mistakes  in  grant  by  parol  evi- 
dence :  32  Ga.  348.  Mistake  must  be  pleaded,  to  be  shown  by  parol  evidence: 
62  Ga.  662. 

See  notes  to  section  3973. 

Section  cited  and  applied :  75  Ga.  349. 

Parol  admissible  that  payees  of  bond  sued  on,  Hull  &  Long,  intended  for 
Hall  &  Long,  and  mistake  corrected  at  law  :  67  Ga.  627. 

County  map  admitted  to  show  mistake  in  record  of  deed.  Record  of  same 
deed  in  another  county  admitted  to  show  mistake  in  record  in  county  of  trial : 
72  Ga.  63. 

Evidence  to  correct  mistake  in  recital  in  deed  must  be  clear  and  satisfac- 
tory :  73  Ga.  165. 

Fraud,  accident,  or  mistake  may  be  pleaded  and  proved  by  parol  in  avoid- 
ance of  written  contract :  68  Ga.  830. 

See  7  Ga.  383;  52/149;  54/289;  56/31,  32;  59/850. 

Written  contract  of  sale  not  varied  by  parol,  there  being  no  allegation  of 
fraud  or  mistake,  nor  attempt  to  reform  it:  75  Ga.  606. 

Parol  evidence  not  admissible  to  ingraft  in  bond  conditions  intended  to  be 
ingrafted  subsequent  to  execution:  76  Ga.  799. 
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Of  accident  and  mistake. 


Allowed  to  show  mistake  in  location  of  goods  described  in  mortgage :  77  Ga. 
626. 

§3976.   (3119.)  Against  whom  equity  relieves.     Equity  will  grant  re-  $3934- 
lief  as  between  the  original  parties  or  their  privies  in  law,  in  fact, 
or  in  estate,  except  bona  fide  purchasers  for  value  without  notice. 

Stated :  11  Ga.  160 ;  40/535.  Not  against  bona  fide  purchaser :  13  Ga.  89 ; 
12/282.  Mistakes  must  be  mutual,  to  be  corrected:  53  Ga.  257,  271.  Section 
referred  to  and  construed:  56  Ga.  82  ;  62/208  ;  54/205  ;  60/43.  Who  not  a  bona 
fide  purchaser  where  buys  from  one  with  no  title :  54  Ga.  74. 

See  note  to  section  3934. 

Cited :  70  Ga.  301 ;  76/674. 

Mistake  in  voluntary  deed  not  corrected  to  injury  of  bona  fide  purchaser : 
67  Ga.  248. 

Mistake  in  deed  not  corrected  so  as  to  oust  innocent  purchaser  for  value: 
67  Ga.  744. 

Deed  reformed  to  speak  truth  as  against  judgment  creditors :  68  Ga.  225 ; 
see  also  13  Ga.  88 ;  40/535. 

Cited,  where  one  traded  for  land,  and  took  possession  without  notice  of  prior 
parol  sale :  70  Ga.  480. 

Eecord  of  deed  not  notice  as  to  land  not  described  in  its  face :  67  Ga.  248. 

Suit  brought  after  purchase  of  land  not  notice  to  vendor  or  to  his  vendee 
buying  with  notice:  70  Ga.  302. 

Equity  loth  to  interfere  with  innocent  purchaser  under  decree  for  sale  of 
land  of  minors,  though  irregular:  71  Ga.  654. 

Purchaser  for  value  of  lands,  without  notice  of  trust,  protected :  68  Ga. 
718  et  seq. 

Bona  fide  purchaser  without  notice  protected  against  lien  for  rent:  80 
Ga.  397. 

Court  of  equity  cannot  decree  in  favor  of  creditors  not  before  it :  65  Ga.  735. 

Specific  performance  of  parol  contract  for  land,  not  decreed  against  pur- 
chaser not  party  thereto,  here :  75  Ga.  350. 

To  establish  priority  of  lien,  as  between  himself  and  another,  mortgagee 
may  not  reform  mortgage,  without  making  mortgagor  party:  86  Ga.  457. 

§3977.   (3120.)    Division  of  mistakes.      Mistakes  may  be  either  of^g^'33g6' 
law  or  of  fact. 

See  76  Ga.  674. 

§3978.  (3121.)  Ignorance  of  law.  Mere  ignorance  of  the  law  on$3535- 
the  part  of  the  party  himself,  where  the  facts  are  all  known,  and 
there  is  no  misplaced  confidence,  and  no  artifice  or  deception  or 
fraudulent  practice  is  used  by  the  other  party,  either  to  induce  the 
mistake  of  law  or  to  prevent  its  correction,  will  not  authorize  the 
intervention  of  equity. 

Section  referred  to  and  stated :  47  Ga.  500 ;  50/309.  Relievable  in  this  case : 
28  Ga.  442.  When  not :  52  Ga.  484.  Ignorance  through  inactivity  does  not 
relieve  from  the  bar  of  the  statute  of  limitations:  29  Ga.  651.  Ignorance  of 
law  does  not  excuse  a  sheriff  or  any  one:  32  Ga.  362;  56/73;  58/126;  7/70; 
60/380. 

Stated :  76  Ga.  674. 
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Of  accident  and  mistake. 

Ignorance  of  law  and  inadvertence  do  not  commend  a  complainant  seeking 
injunction :  70  Ga.  611. 

Mere  mistake  of  law,  not  induced  by  other  party,  will  not  warrant  equita- 
ble relief:  77  Ga.  47. 

Rule  stated  as  to  when  equity  will  relieve  from  consequences  of  mistake  of 
fact  or  law:  92  Ga.  719,  720;  see  also  29  Ga.  673. 

Distinction  between  mistake  and  ignorance  of  law,  elaborately  considered  : 
7  Ga.  64,  70. 

Two  parties  claiming  land,  with  full  knowledge  of  facts,  in  ignorance  of 
law,  dividing  rents,  one  afterwards  bringing  ejectment,  cannot  recover  mesne 
profits:  67  Ga.  546,  556. 

Presumed  that  one  making  admissions  adverse  to  his  interest  knows  how 
they  will  legally  affect  his  interest :  82  Ga.  118 ;  see  also  16  Ga.  375 ;  15/565. 

Though  paid  in  ignorance  of  the  law,  rents  paid  to  purchaser  at  tax  sale,  not 
applied  as  in  redemption  :  84  Ga.  561. 

"Where  complainant  sued  after  he  was  barred,  mere  ignorance  of  statute 
of  limitations  no  ground  for  relief:  87  Ga.  155. 

Ignorance  to  be  defense  to  notes  must  be  justified  by  illiteracy,  fraudulent 
and  misleading  device,  or  the  like  :  94  Ga.  480. 

$3535.  §3979.    (3122.)  Mistake  of  law  by  parties.     An  honest  mistake  of 

the  law  as  to  the  effect  of  an  instrument  on  the  part  of  both  con- 
tracting parties,  when  such  mistake  operates  as  a  gross  injustice  to 
one,  and  gives  an  unconscientious  advantage  to  the  other,  may  be 
relieved  in  equity. 

Mistake  as  to  legal  effect,  chancery  will  reform:  11  Ga.  160;  30/191;  16/49. 
Relief  from  an  indorsement  when  intent  only  to  convey  the  title :  30  Ga.  946. 
Relief  against  an  agreement  of  compromise  under  mistake  of  law:  32  Ga.  181. 
Where  mistake  of  law  good  defense  against  action  to  recover  back  money  :  31 
Ga.  117.  An  honest  mistake  of  law  that  would  operate  as  a  gross  injustice  :  46 
Ga.  451 ;  60/380.  Jury  cannot  consider  mistake  unless  proper  allegations  of  it 
in  bill :  50  Ga.  474.     As  to  mistake  of  law :  60  Ga.  395  ;  29/673. 

Where  mortgage  might  be  reformed  by  adding  to  signature  seal  left  off  by 
mistake :  76  Ga.  674. 

Rights  acquired  bona  fide,  under  mutual  mistake  of  law,  protected  :  81  Ga.  1. 

Rule  stated  as  to  when  equity  will  relieve  from  consequences  of  mistake  of 
fact  or  law :  92  Ga.  719,  720 ;  see  also  29  Ga.  673. 

Distinction  between  mistake  and  ignorance  of  law  elaborately  considered  : 
7  Ga.  64,  70. 

§3980.  (3123.)  By  the  draftsman  or  agent.  A  mistake  of  law  in  the 
draftsman,  or  other  agent,  by  which  the  contract,  as  executed,  does 
not  fulfill  or  violates  the  manifest  intention  of  the  parties  to  the 
agreement,  is  relievable  in  equity. 

Stated:  1  Ga.  12,  238;  11/160;  28/74;  16/49.  Section  referred  to  and  con- 
strued :  42  Ga.  506. 

Deed  reformed  to  speak  truth :  68  Ga.  225. 

Bill  to  reform  deed  by  inserting  reservation  of  timber  omitted  by  scrivener's 
mistake,  good  here:  74  Ga.  404. 

§3981.  (3124.)  Reforming  a  contract,  etc.  A  distinction  exists  be- 
tween reforming  a  contract  and  executing  a  contract  in  case  of  mis- 
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take.  To  authorize  the  former,  the  court  must  be  satisfied,  by  the 
evidence  that  the  mistake  was  mutual;  but  the  court  may  refuse  to 
act  in  the  latter  case,  if  the  mistake  is  confined  to  the  party  refusing 
to  execute. 

Mistake  should  be  a  mutual  one :  21  Ga.  118.  When  chancery  will  reform  a 
contract:  38  Ga.  49;  9/430;  12/288.  When  it  will  not:  12  Ga.  281.  As  to  rec- 
tifying a  marriage  contract,  proof  necessary  for  jury  to  decide :  29  Ga.  166 ; 
45/301.  Equity  reforms  with  caution,  and  does  not  make  contracts  for  parties  : 
35  Ga.  177.  Where  evidence  not  sufficient  to  make  out  a  case  for  reformation 
of  a  contract:  40  Ga.  205.  Donee  asking  for  reformation  as  against  grantees 
who  are  volunteers:  40  Ga.  11.  Mistake  must  be  mutual:  53  Ga.  257,271; 
61/100. 

See  notes  to  sections  ante. 

Deed  under  section  2771  not  reformed  into  mortgage  to  protect  wife's  home- 
stead, under  allegations  here:  65  Ga.  51. 

As  to  reforming  contract  of  life-insurance,  and  admitting  parol  to  show  ne- 
gotiations prior  to  writing :  65  Ga.  223.     See  notes  to  section  3984. 

There  must  be  pleading  on  both  sides,  to  make  issue  of  reformation  of  con- 
tract :  69  Ga.  689. 

Grantee  in  deed  a  volunteer,  donor  may  correct  mistake  in  deed  unknown 
to  grantee  at  time  of  conveyance  :  73  Ga.  648.     See  40  Ga.  11. 

Equity  cannot  make  contracts,  nor  materially  alter  those  deliberately 
made :  77  Ga.  315. 

Mutual  mistake  pleaded,  as  to  quantity  of  land  bargained,  difference  of 
value  may  be  shown  :  86  Ga.  1. 

Where  quantity  of  land  misrepresented  :  79  Ga.  410. 

Contract  reformed  only  where  mistake  mutual ;  canceled  for  mistake  of 
one  party :  89  Ga.  619. 

To  establish  pinority  of  lien,  as  between  himself  and  another,  mortgagee 
may  not  reform  mortgage  without  making  mortgagor  party :  86  Ga.  457. 

Bill  to  recover  land,  decree  of  recovery  construed  reformed  original  deed, 
making  mother  and  children  tenants  in  common  instead  of  life-tenants  and 
remainder-men  :  95  Ga.  267,  270. 

§3982.   Cancel  for  mistake  of  one,  when.     Equity  will  not  reform  a  89  Ga- 6'26- 
written  contract,  unless  the  mistake  is  shown  to  be  the  mistake  of 
both  parties;  but  it  may  rescind  and  cancel  upon  the  ground  of  mis- 
take of  fact  material  to  the  contract  of  one  party  only. 

§3983.  (3125.)  Mistake  of  fact.  In  all  cases  of  a  mistake  of  fact 
material  to  the  contract,  or  other  matter  affected  by  it,  if  the  party 
complaining  applies  within  a  reasonable  time,  equity  will  relieve. 

Must  be  applied  for  in  reasonable  time :  11  Ga.  160;  69/97.  What  bill  for 
should  aver:  13  Ga.  89.  Equity  will  relieve  where  both  parties  honestly 
labor  under  mistake  of  facts:  30  Ga.  731.  As  to  legal  effect  of  an  instru- 
ment: 30  Ga.  191.  Ignorance  of  fact  no  cause  for  rescinding  a  contract:  34 
Ga.  227.  What  must  allege  and  prove,  to  recover  back  money  paid  under 
mistake  of  facts :  49  Ga.  455.  Section  referred  to  and  construed  :  52  Ga.  484. 
When  bill  filed  eight  years  afterward,  no  ground  for  relief  for  mistake  of 
fact:  60  Ga.  391. 

See  notes  to  sections  ante. 

Settlement  of  suit  made  under  mistake,  not  made  judgment  of  court  here: 
66  Ga.  403. 


§ 3984  TENTH  TITLE.— CHAPTER  4.  950 

Of  accident  and  mistake. 

Railroad  company  having  agreed  to  issue  stock  upon  completion  of  work, 
etc.,  and  by  mistake  in  issuing,  having  paid  dividends,  could  require  account- 
ing in  equity :  67  Ga.  676. 

Where  partner  bought  out  copartner  on  erroneous  estimate  of  firm  assets 
and  share  of  each,  which  both  believed  at  time  to  be  correct,  relief  granted. 
If  too  late  for  rescission,  just  part  of  purchase  price  refunded  :  82  Ga.  512. 

Equity  will  not  interfere  to  correct  mistake,  after  lapse  of  eighteen  years: 

77  Ga.  28. 

"Reasonable  time"  ;  jury  judge:  89  Ga.  620. 

H°29764'      P98^-   (3126.)  Negligence  and  concealment.     If  the  party,  by  rea- 
3977-         sonable  diligence,  could  have  had  knowledge  of  the  truth,  equity  will 
not  relieve;  nor  will  the  ignorance  of  a  fact,  known  to  the  opposite 
party,  justify  an  interference,  if  there  has  been  no  misplaced  confi- 
dence, nor  misrepresentation,  nor  other  fraudulent  act. 

Innocent,  mistaken  misrepresentation  of  material  fact  confided  in,  cause 
for  rescinding  contract :  14  Ga.  384.  Equity  will  not  intervene  to  set  up  a  de- 
fense where  defendant  has  been  negligent  in  reference  to :  23  Ga.  366.  Equity 
will  not  relieve  a  negligent  person  from  a  judgment :  22  Ga.  60.  Injunction 
refused  to  one  who  has  been  negligent:  28  Ga.  117.  Section  cited:  60  Ga. 
395,  396. 

Cited :  69  Ga.  518 ;  70/301. 

Mistake  as  to  value  of  stock  by  agent  of  buyer,  will  not  authorize  rescission 
unless  fraud  of  seller  shown  :  75  Ga.  277. 

Holder  of  ordinary  policy  of  life-insurance  plainly  printed,  not  entitled  to 
set  up  his  belief,  induced  by  agent,  that  it  Was  ten-year  paid-up  policy :  70 
Ga.  794. 

Where  for  four  months  insured  kept  new  policy,  wherein  ten-day  vacancy 
clause  was  substituted  for  thirty-day  clause  of  old  policy,  without  reading  it, 
he  cannot  complain  :  90  Ga.  78. 

Demurrer,  upon  ground  of  gross  carelessness  in  not  knowing  terms  of  deed 
signed,  not  sustained  under  allegations  here :  85  Ga.  185. 

Ignorance  that  papers  signed  were  notes,  to  be  good  in  defense,  must  be 
justified  by  illiteracy,  fraudulent  device,  or  the  like:  94  Ga.  480. 

Rule  that  equity  will  not  relieve  against  mistake  wholly  due  to  complain- 
ant's want  of  ordinary  care  :  89  Ga.  629. 

Plea  of  misrepresentation  as  to  external  qualities  of  land,  demurrable:  75 
Ga.  565. 

Price  of  land  not  reduced  because  of  location  of  boundary,  in  absence  of 
fraud  or  mutual  mistake:  86  Ga.  1. 

Gross  errors  in  settlement  not  intended  by  debtor  to  be  final  but  consum- 
mated by  note  and  mortgage,  not  mistake,  but  gross  negligence :  79  Ga.  466. 

Equity  will  not  rescind  contract  where  no  fraud  or  artifice  resorted  to  by 
which  party  deceived :  80  Ga.  395. 

Where  girl  over  fourteen  years  of  age  signs  deed  in  ignorance,  and  fails  to 
disaffirm  within  reasonable  time  after  majority,  etc. :  66  Ga.  179. 

Mistake  in  deed  not  relieved  against,  twenty  years  after  complaining  party 
discovered  same :  76  Ga.  706. 

Equity  will  not  relieve  against  insured's  gross  neglect  in  ascertaining  terms 
of  policy,  because  of  representations  of  insurer's  agents  when  policy  issued: 
70  Ga.  794. 
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Where  partners  gave  individual  note  for  $2,500,  indorsing  it  with  firm  name, 
and  thereafter  paid  $1,500,  and  twice  renewed  for  $1,000  in  his  own  name, 
equity  will  not  relieve  from  laches :  78  Ga.  89. 

Illiteracy  no  excuse  for  failing  to  appear  and  defend  at  right  time:  86 
Ga.  652. 

§3985.  (3127.)  Mutual  ignorance,  etc.  Ignorance  by  both  parties  of 
a  fact  does  not  justify  the  interference  of  the  court;  nor  will  a  mis- 
take in  judgment  or  opinion  merely,  as  to  the  value  of  property, 
authorize  such  interference. 

No  ground  for  relief  that  vendee  was  worsted  in  the  contract:  26  Ga.  362. 
Erroneous  opinion  by  both  parties  as  to  value  of  partnership  interest :  55  Ga. 
485,  495.     Deficiency  or  excess  of  land  sold  :  See  section  3542. 

§3986.   (3128.)  Execution  of  power,  remedied.     Accident  or  mistake  $4018- 
in  the  execution  of  a  power,  or  causing  the  defective  execution  of 
the  power,  will  be  remedied  in  equity. 

§3987.   (3595.)  Equity  may  set  aside  judgments.     The  judgment  of  ^977,^032, 
a  court  of  competent  jurisdiction  may  be  set  aside  by  a  decree,  for 
fraud,  accident,  or  mistake,  or  the  acts  of  the  adverse  party  unmixed 
with  the  negligence  or  fault  of  the  petitioner. 

Equity  will  not  give  relief  unless  defendant  in  judgment  ignorant  of  de- 
fense, and  without  fault  or  neglect:  2  Ga.  275;  4/519;  9/247;  23/366;  54/361. 
Generally,  jurisdiction  of  law  not  interfered  with  unless  special  circumstances 
call  for  it :  16  Ga.  399.  Equity  will  relieve  against  fraud  in  a  judgment :  33  Ga. 
300.  Where  equity  would  not  interfere,  no  fraud  being  shown:  50  Ga.  97-103. 
Where  equity  interfered  in  a  matter  of  a  judgment  against  an  executor:  55  Ga. 
129.  But  will  not  assist  an  administrator  against  a  judgment  at  law  where 
without  proper  excuse :  55  Ga.  263.     Section  cited :  62  Ga.  351,  352. 

See  notes  to  section  3988. 

Cited :  68  Ga.  66 ;  70/57 ;  71/523 ;  75/358. 

Decree  not  set  aside  for  insolvency  of  defendant  not  alleged  to  have  oc- 
curred since  decree :  68  Ga.  105,  112. 

Attorneys  disagreeing  with  clients  about  fees  and  striking  names  from 
docket,  judgment  not  set  aside  for  failure  to  appear:  65  Ga.  466. 

§3988.  (3129.)  Setting  aside  judgments  for  good  defense.  Equity  $$5370,4032, 
will  interfere  to  set  aside  a  judgment  of  a  court  having  jurisdiction 
only  where  the  party  had  a  good  defense  of  which  he  was  entirely 
ignorant,  or  where  he  was  prevented  from  making  it  by  fraud  or  ac- 
cident, or  the  act  of  the  adverse  party,  unmixed  with  fraud  or  negli- 
gence on  his  part. 

See  65  Ga.  103. 

Stated:  16  Ga.  398 ;  54/361.  Where  equity  will  not  relieve  against  judg- 
ments at  law :  1  Ga.  136 ;  2/275,  325 ;  4/175 ;  3/74,  226.  As  to  new  trials  in 
equity  after  judgment:  6  Ga.  172;  43/564;  40/284.  Attacking  order  of  dis- 
charge by  ordinary  :  9  Ga.  547.  Equity  does  not  relieve  from  a  judgment  that 
could  have  been  prevented  but  for  negligence:  22  Ga.  60;  23/366.  Equity  will 
relieve  -'gainst  a  judgment  obtained  by  fraud:  30  Ga.  300.  Section  referred  to 
and  construed  :  C7  Ga.  585;  52/349;  62/251,  85  \  Due  diligence  must  be  shown 
where  injunction  sought  as  against  common-law  judgment :  53  Ga.  620.     When 
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equity  will  relieve  executor  from  a  judgment  de  bonis  testatoris:  55  Ga.  129. 
When  an  administrator  will  not  be  relieved  against  a  judgment  at  law:  56 
Ga.  263.  When  equity  will  not  interfere  to  relieve  a  feme  covert  from  a  judg- 
ment: 60  Ga.  189-191.  Laches  of  complainant  without  fraud  of  judgment 
creditor,  equity  will  not  interfere  :  63  Ga.  627,  491,  494.  Negligence  of  a  party 
precludes  the  interference  of  equity  against  the  judgment:  32 Ga.  362;  42/412. 
For  equity  to  interfere  with  a  judgment,  must  have  been  ignorant  of  defense 
without  negligence  and  without  adequate  remedy  at  law:  15  Ga.  103.  In- 
junction of  judgment  in  attachment :  27  Ga.  391 ;  50/544.  Where  no  relief 
against  writ  of  possession  in  ejectment,  after  judgment  affirmed  in  Supreme 
Court:  38  Ga.  195.  Where  surety  could  have  relief  against  judgment  against 
administrator :  41  Ga.  314. 

Equity  will  relieve  against  judgment  obtained  by  inducing  withdrawal  of 
equitable  plea  by  promise  never  performed :  57  Ga.  43. 

See  notes  to  section  3987. 

Cited  and  applied :  71  Ga.  523. 

Quoted,  if  such  causes  be  shown,  equity  will  relieve :  70  Ga.  57. 

Where  defense  is  equitable  and  requires  new  parties,  may  be  asserted  in 
equity  after  judgment:  65  Ga.  32. 

Judgment  here  not  set  aside  because  of  laches  of  party  seeking  to  set  it 
aside :  68  Ga.  832. 

Equity  loath  to  open  judgment  for  defense  which  could  have  been  made  at 
law,  and  will  not  when  defendant  has  been  negligent.  Accommodation  in- 
dorsers  negligent  here,  and  no  relief:  71  Ga.  641. 

Bill  showing  judgment  rendered  by  complainant's  negligence,  no  relief :  72 
Ga.  209. 

No  ground  to  set  aside  judgment,  that  defendant  failed  to  discover  or  avail 
himself  of  all  testimony  which  might  have  been  produced,  etc. :  69  Ga.  744. 

Court  of  equity  will  not  grant  relief  from  judgment  that  could  have  been 
prevented  by  diligence :  70  Ga.  552. 

One  through  whose  consent  and  instance  decree  rendered,  cannot  attack  it 
for  clerical  error  by  bill  of  review,  unless  such  error  vital :  73  Ga.  263. 

Rule  as  to  setting  aside  for  new  matter :  73  Ga.  263. 

Judgment  voluntarily  submitted  to,  not  set  aside,  except  for  grave  cause  : 
77  Ga.  22. 

Will  set  aside  judgment  granting  letters  of  administration  obtained  by 
fraud :  37  Ga.  265 ;  67/135. 

Declaration  on  notes  amended,  setting  up  collusive  decree  against  defend- 
ant administrator,  pending  suit,  by  which  certain  claimants  recorded  estate's 
assets :  91  Ga.  482. 

Judgment  not  set  aside  because  counsel,  though  present,  failed  to  hear 
case  called,  no  plea  having  been  filed :  85  Ga.  614. 

Absence  of  counsel  in  legislature,  and  failure  of  clerk  to  mark  his  name 
for  defense,  upon  request,  not  ground  to  set  aside  judgment:  86  Ga.  809. 

Injunction  against  judgment  sustained  here  :  70  Ga.  542. 

Judgment  against  non-resident  brought  into  this  State  by  requisition  and 

served,  not  set  aside,  custody  by  an  officer  of  this  State  not  being  shown :  70 

Ga.  409. 

Judgment  on  demurrer  is  conclusive,  though  facts  set  up  in  a  second   suit 

were  defectively  stated  in  first :  70  Ga.  552. 

Bill  raising  question  which  is  res  judicata,  dismissed  on  demurrer,  no  fraud, 
accident  or  mistake  being  alleged:  74  Ga.  379. 

For  equity  to  sot  aside  judgment,  fraud  must  be  shown  in  plaintiff,  his  attor- 
ney or  agents :  76  Ga.  733. 
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General  Note. — What  a  bill  to  correct  mistake  and  reform  contract  should 
aver :  13  Ga.  89  ;  27/275.  Persons  who  are  not  parties  to  marriage  settlement 
cannot  have  it  reformed  in  equity:  21  Ga.  370;  45/301.  Resale  decreed  on 
account  of  mistake  in  sheriff's  announcement  at  the  sale:  25  Ga.  89.  Where 
under  allegations  of  bill,  relief  should  have  been  granted  for  mistake:  41  Ga. 
478.  As  to  power  of  court  of  equity  to  relieve  against  mistake,  and  the  evi- 
dence to  support  it :  65  Ga.  103. 

Omission  by  fraud,  accident  or  mistake  must  be  alleged,  where  one  seeks 
to  recover  for  breach  of  agreement  not  in  written  contract :  65  Ga.  1. 


CHAPTER  5. 

OF    ACCOUNT    AND    SET-OFF. 

(3130.)  Account.  Equity  jurisdiction  over  matters  of  ac- $||^5,g3i98, 
count  extends  to  mutual  accounts  growing  out  of  privity  of  contract,  4144- 
or  where  accounts  are  complicated  and  intricate,  or  where  a  discov- 
ery or  writ  of  ne  exeat  is  prayed  and  granted,  or  where  the  account 
is  of  a  trust  fund,  or  accounts  between  partners  and  tenants  in  com- 
mon, or  where  a  multiplicity  of  suits  would  render  a  trial  difficult, 
expensive,  and  unsatisfactory  at  law. 

When  the  jurisdiction  of  equity  attaches  in  matters  of  account :  1  Ga.  376. 
As  to  trust  funds:  6  Ga.  404;  14/342;  13/165;  11/63;  8/97;  30/777;  34/438; 
32/681 ;  37/205 ;  33/520 ;  39/533.  Bill  for  account  and  settlement  of  copartner- 
ship :  5  Ga.  22 ;  15/213 ;  40/276  ;  9/449 ;  55/329  ;  33/Sup.  184.  Bill  for  dissolu- 
tion, injunction  and  receiver  of  a  partnership:  21  Ga.  74.  Bill  by  assignee  of 
bank  against  a  number  of  stockholders  for  ratable  contribution  :  8  Ga.  527.  As 
to  accounts  between  tenants  in  common:  12  Ga.  431;  22/131.  Where  equity 
will  consolidate  a  number  of  suits  and  dispose  of  litigation  by  one  decree :  48 
Ga.  609.      Section  referred  to  and  construed  :  54  Ga.  488. 

Equity  can  compel  executor  to  account  to  legatee  for  trust :  65  Ga.  746,  747. 

Accounting,  etc.,  between  tenants  in  common,  on  bill  for  partition  and  ac- 
count: 71  Ga.  15. 

Cotenants  disagreeing  as  to  rents,  etc.,  error  to  appoint  receiver  under 
facts  here,  defendant  being  solvent:  75  Ga.  202. 

Bill  for  accounting  between  partners  sustained  under  this  section  :  71  Ga.  682. 

Over  matters  of  account  growing  out  of  privity,  or  between  partners,  equity 
has  jurisdiction  :  73  Ga.  406. 

Equitable  petition  by  vendee  of  land  not  in  possession,  against  his  divorced 
wife,  and  the  minor  children,  and  plaintiff  in  purchase-money  suit,  to  prevent 
multiplicity  of  suits,  was  not  demurrable :  94  Ga.  628. 

Creditors  with  distinct  claims,  properly  joined  in  equitable  suit,  against 
debtor  corporation,  and  corporators,  to  recover  assets  misappropriated  by  lat- 
ter :  95  Ga.  445  ;  see  also  83  Ga.  471. 

Suit  by  creditors,  with  distinct  claims,  against  stockholders  of  insolvent 
bank,  upheld :  95  Ga.  505. 

§3990.   (3131.)  Mingling  of  goods.     If  a  party,  having  charge  of^o2o,3058. 
the  property  of  others,  so  confound  it  with  his  own  that  the  line 
of   distinction  cannot  be  drawn,  all  the    inconvenience  is   thrown 
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upon  him  who  causes  the  confusion,  and  he  must  distinguish  his 
own  property  or  lose  it. 

See  notes  to  section  3020. 

Trust  not  set  up  against  purchaser,  without  notice  that  trust  funds  went  into 
property,  although  he  had  some  knowledge  that  trustee  mingled  the  funds 
with  his  own  :  65  Ga.  168. 

Creditor  of  trustee  who  mingled  his  own  goods  with  that  of  estate,  may  have 
bill  in  equity  to  subject  trustee's  individual  interest:  71  Ga.  815. 

Where  some  of  guardian's  vouchers  were  for  goods  furnished  ward's  mother, 
and  some  for  ward,  guardian's  failure  to  distinguish  between  them  authorized 
jury  to  disregard  whole  account:  79  Ga.  274. 

Trustee  mingling  trust  funds  with  his  own,  and  using  whole,  not  relieved, 
though  at  outcome  Confederate  money  on  hand  equal  in  amount  to  trust  fund  : 
81  Ga.  229. 

$2992?2989?'  §3991.  (3132.)  Contribution.  In  cases  of  joint,  or  joint  and  sev- 
3916-  eral,  or  of  several  liabilities  of  two  or  more  persons,  where  all  are 
equally  bound  to  bear  the  common  burden,  and  one  has  paid  more 
than  his  share,  he  is  entitled  to  contribution  from  the  others;  and 
whenever  the  circumstances  are  such  that  an  action  at  law  will  not 
give  a  complete  remedy,  equity  may  entertain  jurisdiction. 

When  the  doctrine  of  contribution  applies:  1  Ga.  200.  Where  no  contribu- 
tion between  purchasers  with  warranty :  3  Ga.  460.  As  among  partners :  55 
Ga.  329.  Record  of  proceedings  must  be  introduced  in  suit  for  contribution : 
4  Ga.  543.  When  one  legatee  cannot  be  called  on  to  contribute  to  colegatee : 
8  Ga.  43;  49/618.  Where  one  joint  obligor  should  contribute  to  the  other:  38 
Ga.  512;  55/577.  As  to  contributions  among  purchasers :  52  Ga.  60.  When  one 
surety  aiding  principal  in  breach  of  bond  has  no  right  to  contribution  from 
cosurety  :  60  Ga.  277. 

Jurisdiction  of  equity  as  to  contribution  :  73  Ga.  406. 

One  cannot  sue  co-obligor  for  contribution,  where  he  has  paid  nothing, 
and  payments  made  after  suit  will  not  sustain  suit:  69  Ga.  769. 

Fraud  of  creditor,  in  placing  property  of  codebtor  beyond  reach  of  one  who 
has  paid  his  full  share,  operates  as  discharge  :  76  Ga.  246. 

Where  one  could  not  recover  from  cosurety  on  debt  barred  by  limitation : 
76  Ga.  291. 

Verdict  against  some  of  sureties  on  note  for  whole  amount,  and  against  one 
for  half,  unjust  to  former:  87  Ga.  446. 

One  of  two  joint  wrong-doers  cannot  have  contribution  from  other:  74  Ga. 
775. 

Contribution  applicable  to  joint  trespassers,  since  Code,  when  :  92  Ga.  633. 

^tiii'3090,  §3992.  (3133.)  Discharge  of  incumbrances.  Where  several  persons 
are  interested  in  an  estate  as  tenants  for  years,  or  for  life,  or  in  re- 
mainder or  reversion,  and  incumbrances  are  to  be  discharged,  the 
equitable  division  of  the  burden,  according  to  the  several  interests, 
is  a  question  for  equitable  interference. 

§3993.  (3134.)  Apportionment.  Apportionment  of  a  contract,  or 
of  rent  or  hire,  may,  from  peculiar  circumstances  rendering  the  com- 
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mon-law  remedy  incomplete,  become  the  subject  of  equitable  juris- 
diction. 

When  principles  of  equitable  apportionment  apply:  28  Ga.  316. 

§3994.  (3135.)  Party  must  surcharge  and  falsify .  A  party  objecting 
to  a  stated  account  must  surcharge  and  falsify.  The  former  is  to 
allege  omission;  the  latter  is  to  deny  the  correctness  of  certain  of 
the  items  rendered.  One  palpably  fraudulent  item  casts  suspicion 
upon  the  entire  account. 

Burden  of  proof  on  party  objecting:  11  Ga.  658.  When  defendant  in  his 
answer  cannot  charge  and  discharge  himself:  9  Ga.  459;  48/471. 

No  plea  of  usury  made,  court  could  not  direct  reduction  in  stated  account 
for  excessive  interest  therein  contained  :  76  Ga.  200. 

Where  charge  of  court  too  narrow  when  applied  to  this  section  :  76  Ga.  421. 

§3995.  (3136.)  Offer  to  pay  balance.  A  bill  for  an  account  need 
not  offer  to  pay  a  balance  if  found  against  complainant. 

Stated  :  5  Ga.  22 ;  77/334  j  90/590,  600. 

§3996.   (3141.)    Equitable  set-off.      As  to  set-off,  equity  generally  $3745. 
follows  the  law;  but  if  there  is  an  intervening  equity  not  reached  by 
the  law,  or  if  the  set-off  be  of  an  equitable  nature,  the  courts  of 
equity  take  jurisdiction  to  enforce  the  set-off. 

Stated:  1  Ga.  511 ;  12/77.  Mere  existence  of  cross-demands  will  not  be  suf- 
ficient, otherwise  if  agreement  to  set-off :  12  Ga.  77  ;  7/396.  Equity  will  take 
cognizance  of  a  small  amount  for  which  remedy  at  law,  to  prevent  multiplicity 
of  suits  :  19  Ga.  22.  Improvements  as  a  set-off  in  equity  :  14  Ga.  131.  Unliqui- 
dated demands  not  set  off  in  equity  unless  connected  with  plaintiff's  demand 
by  some  intervening  equity :  12  Ga.  78,89.  Where  equity  will  take  jurisdic- 
tion where  peculiar  equities  in  the  transaction,  as  insolvency:  31  Ga.  26,  33; 
41/260-262;  42/161.  Indebtedness  of  one,  foundation  for  credit  given  to  the 
other,  will  sustain  a  set-off  in  equity :  36  Ga.  666.  Equitable  set-off  against  a 
non-resident  that  could  not  be  pleaded  at  law,  equity  takes  jurisdiction :  37 
Ga.  365. 

Wife  suing  for  her  money  received  by  defendant  in  payment  of  husband's 
debt,  and  seeking  to  subject  land  in  which  money  invested  ;  that  husband  holds 
bond  for  titles  to  the  land,  and  wife  subsisted  on  rents  and  profits,  set  off  in 
equity:  70  Ga.  179. 

Equitable  set-off  may  be  set  up  in  law  court :  71  Ga.  784. 

Debt  of  deceased  husband  may  be  equitably  set  off  against  claim  of  wife  who 
took  all  the  estate  de  son  tort,  and  is  insolvent :  71  Ga.  784. 

Can  individual  member  of  firm  have  equitable  set-off  against  another  part- 
ner suing  firm?  71  Ga.  682. 

Plaintiff,  in  judgment  against  principal  and  surety,  residing  out  of  State  and 
no  property  here,  debt  due  to  principal  set  off  by  bill  in  superior  court  of 
county  where  judgment  rendered  :  82  Ga.  281. 

General  Note. — Compelled  to  account  for  money  overpaid  on  usurious  con- 
tract: 1  Ga.  376.  Bill  for  account  against  an  administrator:  6  Ga.  299;  7/573; 
33/525  ;  25/537  ;  14/167  ;  21/245  ;  11/658.  Bill  against  assignee  of  a  bank  for  an 
account:  10  Ga.  226.  Bill  by  legatees  against  executor  for  usurious  interest 
made  out  of  an  estate :  10  Ga.  449 ;  37/353 ;  16/151.    Account  by  one  partner 
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against  another:  15  Ga.  213 ;  40/276.  If  contract  could  not  be  specifically  per- 
formed because  of  statute  of  frauds,  neither  could  an  account  be  decreed:  15 
Ga.  445.  Bill  against  guardian  for  account  where  had  not  made  regular  re- 
turns :  6  Ga.  419.  Bill  by  security  for  defendant  in  trover,  for  account  from 
persons  to  whom  property  delivered :  28  Ga.  159.  Bill  by  one  child  and  her 
husband  against  the  others,  for  hire  of  slaves:  33  Ga.  167.  When  a  foreign  ad- 
ministrator could  not  be  called  to  account  here:  34  Ga.  511.  Bill  by  foreign 
administrator  against  securities  on  indemnifying  bond  here :  37  Ga.  256. 
Where  no  account  would  be  decreed  where  there  had  been  accord  and  satisfac- 
tion :  44  Ga.  259.  Bill  for  account  for  rents,  profits,  and  taxes  paid  :  49  Ga.  93. 
Bona  fides  of  executor  in  lending  funds,  pending  caveat  of  will,  and  failure 
to  collect  on  account  of  war,  shown  in  suit  for  accounting :  66  Ga.  253. 


CHAPTER  6. 

OF    ADMINISTRATION    OF    A88ET8. 

^4845°27io9'  §3997.  (3142.)  Legal  and  equitable  assets.  Assets  are  either  legal 
2688.  or  equitable;  the  former  are  such  as  may  be  reached  by  the  ordinary 
process  of  law;  the  latter  are  such  as  can  be  reached  only  through 
the  intervention  of  a  court  of  equity.  The  former,  when  properly 
before  a  court  of  equity,  are  distributed  according  to  legal  liens  and 
priorities;  the  latter,  according  to  justice  and  right  in  the  particular 
case,  the  general  rule  being  that  equality  is  equity. 

Distinction  between :  18  Ga.  66,  67.  How  equitable  assets  reached  in  equity 
by  judgment  creditor:  4  Ga.  319;  35/170.  Where  the  choses  in  action  in  the 
hands  of  a  receiver  were  legal  assets,  and  the  common  law  judgment  entitled 
to  the  fund :  55  Ga.  177.  Creditor  generally  exhausts  his  legal  remedies  before 
he  can  get  aid  from  court  of  equity  to  reach  assets :  59  Ga.  706.  Bill  by  credi- 
tors against  devisees  to  reach  assets :  59  Ga.  823.  More  effective  remedy  in 
equity  than  at  law  to  reach  assets:  55  Ga.  546,  556.  Before  judgment  creditor 
can  obtain  equitable  assets  in  stranger's  hands,  must  appear  that  estate  other- 
wise insufficient:  61  Ga.  602. 

Judgment  at  law  against  wife,  on  note  of  herself  and  husband,  collectible  in 
equity,  out  of  income  of  her  life-interest  in  trust  estate,  in  which  children 
are  remainder-men: 73  Ga.  477. 

Bill  showing  that  rank  of  all  claims  on  fund  fixed,  all  of  higher  dignity  than 
complainants  paid,  and  praying  payment,  erroneously  dismissed  on  demurrer: 
81  Ga.  688. 

Generally,  property  conveyed  to  one  for  life  with  power  of  appointment  by 
will,  and  that  power  exercised,  is  equitable  assets  to  pay  appointor's  creditors  ; 
aliter,  where  appointee  a  bona  fide  purchaser:  83  Ga.  703. 

^393<j3'  3927'      §3998.   (3143.)   Partly  legal  and  partly  equitable.     Sometimes  assets 
are  partly  legal  and  partly  equitable;   in  such  cases,  while  the  above 
rule  is    adhered  to  as  to  the  legal   assets,  equity  will  so  administer 
the  equitable  as  to  produce  general  equality. 
See  61  Ga.  606 ;  72/498. 
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§3999.  (3144.)  Interfering  with  administration.  Equity  will  not^^J1^^5' 
interfere  with  the  regular  administration  of  estates,  except  upon  the 
application  of  the  representative,  either,  first  for  construction  and 
direction,  second  for  marshaling  the  assets;  or  upon  application  of 
any  person  interested  in  the  estate,  where  there  is  danger  of  loss  or 
other  injury  to  his  interests. 

Such  person  must  at  least  state  a  clear  prima  facie  case :  1  Ga.  511 ;  10/121 ; 
36/666.  As  to  jurisdiction  of  equity  over  administration  of  assets:  14  Ga.  323. 
A  temporary  administrator  should  ask  for  injunction  where  there  is  complica- 
tion: 24  Ga.  131.  So  may  any  administrator:  21  Ga.  442.  Where  there  are  no 
debts  unpaid,  and  administrator  illegally  disposes  of  property  of  an  estate  and 
is  insolvent :  40  Ga.  408.  When  a  proper  case  made  for  equity  to  interfere :  48 
Ga.  527.  Courts  of  equity  reluctant  to  appoint  receiver  to  take  assets  out  of 
administrator's  hands :  49  Ga.  523.  Creditor  no  necessity  to  resort  to  equity 
unless  administrator  insolvent,  or  effects  beyond  jurisdiction  of  the  State :  60 
Ga.  500.     Section  referred  to  and  construed  :  64  Ga.  674. 

Cited  in  dissenting  opinion,  where  equity  was  asked  to  prevent  sale  by  ex- 
ecutor directed  by  will:  71  Ga.  574. 

Administrator's  sale  not  enjoined  at  instance  of  heirs  under  facts  here :  68 
Ga.  81,  735  ;  71/771 ;  but  see  72  Ga.  150. 

Only  where  necessary  to  preserve  estate  or  protect  rights  of  parties :  68 
Ga.  81. 

Nor  will  such  sale  be  enjoined  at  instance  of  creditors  because  the  adminis- 
trator is  insolvent  and  they  fear  he  will  waste  the  money :  72  Ga.  162. 

Will  directing  land  sold  in  one-acre  lots,  offering  as  whole,  enjoined:  89 
Ga.  48. 

Court  of  equity  taking  hold  may  finally  administer,  or  remand  certain  de- 
tails to  administrator  and  court  of  ordinary  as  to  attorney's  fees:  66  Ga.  621. 

Equity  has  concurrent  jurisdiction  with  ordinary  for  distributing  estates : 
82  Ga.  523 ;  see  also  64  Ga.  674. 

Will  not  interfere  to  await  decision  of  branch  of  case  in  United  States  Court, 
when  :  67  Ga.  484. 

Equity  will  not  entertain  suit  by  representative  of  estate  against  distribu- 
tees to  recover  overpayment  made  to  distributees :  77  Ga.  330. 

Equity  slow  to  interrupt  regular  administration  ;  but  if  administrator  is 
seeking  to  administer  property  clearly  belonging  to  another,  receiver  ap- 
pointed :  79  Ga.  367. 

Bill  alleging  that  when  administratrix  took  charge  estate  was  worth  $100,000, 
but  now  only  $24,000  by  her  tax  returns,  was  meager  but  not  demurrable: 
79  Ga.  601. 

Petition  by  administrator  to  marshal  assets,  etc.,  sustained,  complication  not 
having  arisen  through  fault  of  administrator:  93  Ga.  727. 

§4000.  (3145.)  Petitions  for  direction.  In  cases  of  difficulty  in  con- 
struing wills,  or  in  distributing  estates,  in  ascertaining  the  persons 
entitled,  or  in  determining  under  what  law  property  should  be  di- 
vided, the  representative  may  ask  the  direction  of  the  court,  but  not 
on  imaginary  difficulties  or  from  excessive  caution. 

Parties  to :  8  Ga.  302.  Where  the  court  should  direct  by  decree  on  bill  by 
representative  of  estate:  17  Ga.  485.  Administrator  asks  of  a  court  of  equity 
to  settle  where  estate  is  to  be  administered:  18  Ga.  554.     Where  executor's 
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duty  is  clear  and  adequate  remedy  at  law,  equity  will  not  interfere :  19  Ga.  513. 
Bill  by  executor  for  direction  as  to  a  will :  33  Ga.  Sup.  74.  Same  by  an  admin- 
istrator: 30  Ga.  291.  Section  referred  to  and  construed:  64  Ga.  674.  On  bill 
for  direction  held  interference  with  administrator  not  encouraged :  64  Ga.  729. 

Proper  management  of  trust  estate,  etc.,  bill  for  direction  and  to  prevent 
multiplicity  of  suits,  not  without  equity :  68  Ga.  464. 

When  executor's  personal  creditors  are  codefendants  with  estate  creditors, 
in  his  bill  for  direction,  latter  not  necessary  parties  to  former's  bill  of  excep- 
tions ;  leave  to  add  coplaintiffs  in  error:  78  Ga.  359 ;  see  also  62  Ga.  135. 

One  who,  as  executor,  files  bill  is  party  individually  also,  if,  as  individual, 
he  has  manifest  interest  in  subject-matter.  He  cannot  convey  such  interest, 
pending  bill, to  part  of  his  creditors,  especially  while  others  checked  by  injunc- 
tion :  78  Ga.  360. 

To  bill  by  executor  for  direction,  etc.,  in  which  he  is  personally  interested 
as  creditor,  and  as  surety  of  testator,  he  is  individually  a  party  and  bound  by 
decree :  79  Ga.  295. 

S84oo36'      §40C>1-   (3146.)   Marshaling  assets.     In  all  cases  where  legal  diffi- 
o?2?'oo2i'  culties  arise  as  to  the  distribution  of  assets  in  payment  of  debts,  or 

ol84,  oooo, 

2660.  where,  from  any  circumstances,  the  ordinary  process  of  law  would 
interfere  with  the  due  administration,  without  fault  on  the  part  of 
the  representative  of  the  estate,  a  petition  to  marshal  the  assets  will 
be  maintained  at  his  instance. 

Where  children  could  be  brought  in  and  made  parties  to  a  bill  for  marshal- 
ing assets:  50  Ga.  147.  Where  no  lien  by  parol  set  up  in:  46  Ga.  407.  When 
cross-bill  to  creditor's  bill  not  removable  from  State  court:  45  Ga.  104;  43/181. 
Bill  to  ascertain  order  in  which  debts  were  to  be  paid  :  9  Ga.  377.  To  marshal 
assets  of  insolvent  railroad  company:  52  Ga.  248.  Bill  for  marshaling  assets 
and  direction  not  sustained,  where  duty  clear,  at  law:  19  Ga.  513.  When  it 
will  be:  21  Ga.  442 »  41/630;  42/43.  Bona  fides  of  deed  by  intestate  to  infant 
son  inquired  into  by  bill :  26  Ga.  368.  When  bill  not  to  be  sustained  to  mar- 
shal assets  where  executors  at  fault :  37  Ga.  465.  Must  be  claims  of  doubtful 
right  to  be  settled,  or  danger  of  serious  injustice,  or  other  complication  :  40 
Ga.  405.  Bill  by  administrator,  where  estate  insolvent,  to  make  all  creditors 
come  in  and  prove  debts  and  not  harass  administrator:  42  Ga.  43;  41/630; 
45/205. 

Bill  here  makes  proper  case,  and  should  not  have  been  dismissed  on  de- 
murrer: 65  Ga.  691. 

Petition  by  administrator  to  marshal  assets,  etc.,  and  consolidate  number 
of  suits  against  estate,  sustained  here:  93  Ga.  727. 

Court  will  inquire  into  justice  of  claims,  though  in  judgment:  68  Ga.  209. 

Where  administrator  bringing  bill  to  marshal  assets  was  also  administrator 
of  one  of  heirs — both  complainant  and  defendant — and  decree  upheld:  68 
Ga.  598. 

Who  must  be  parties  to  bill  of  exceptions  from  decisions  against  certain 
creditors  in  favor  of  others:  69  Ga.  277. 

Such  bill  could  not  be  tried  and  determined,  without  consent,  until  fund 
ascertained:  72  Ga.  495. 

On  such  a  bill  he  cannot  waive  statute  of  limitations  as  to  some  claims  and 
plead  it  as  to  others  :  72  Ga.  495. 

Conflicting  claims  arising  before  and  after  administration,  make  proper 
case  for  marshaling  assets :  77  Ga.  139. 
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Bill  by  administratrix  against  heirs,  seeking  settlement  of  claims  held  by 
her  individually  against  estate,  maintainable:  85  Ga.  323. 

§4002.   (3147.)  Election.     In  marshaling  the  assets,  the  court  will  $$269i,40i2. 
look  to  the  equities  of  creditors,  and,  where  cases  arise  for  election, 
will  compel  the  parties  to  elect. 

As  to  injunction  where  creditor  has  two  securities  :  54  Ga.  573 ;  57/304. 
72  Ga.  498. 

§4003.  (3148.)  Creditors'  petitions.  Creditors'  petitions  may  be  filed  SfSP'JJ J6, 
at  the  instance  of  any  creditor,  the  privilege  being  extended  to  all  to  |^oo,  3184, 
appear  and  become  parties  in  a  reasonable  time. 

But  does  not  apply  when  one  has  letters  before  the  court :  52  Ga.  249.  In  a 
creditor's  bill  others  not  parties  may  come  in  after  decree  and  participate  in 
the  fund:  9Ga.'378;  36/332;  16/137;  51/180.  But  a  compromise  by  parties  to 
bill  may  stop  all  the  proceedings:  11  Ga.  570,588.  Creditor's  bills  can  be 
entertained  in  Georgia:  10  Ga.  266,  274.  Where  equity  could  better  distribute 
fund  than  court  of  law  under  garnishment  proceedings:  16  Ga.  137.  One 
creditor  may  sue  in  equity  in  behalf  of  himself  and  others  standing  in  the 
same  relation  to  the  subject  of  the  suit:  24  Ga.  273.  One  filing  this  bill  can- 
not be  compelled  to  make  other  creditors  parties:  27  Ga.  193.  Creditors  of 
insolvent  corporation  to  charge  stockholders  also  directors  for  abstracting  cap- 
ital stock  of  bank :  27  Ga.  92.  Money  that  defendant  admits  he  has  in  reply 
to  creditor's  bill:  26  Ga.  150.  Against  a  bank  which  makes  an  assignment,  by 
creditor,  nearly  twelvemonths  afterward  :  38  Ga.  167.  Complainant  setting  up 
prior  liens  in  creditor's  bill :  59  Ga.  129.  Where  creditor's  bill  against  a  rail- 
road company,  fixing  priority  of  claims  and  sales  of  road  is  conclusive  :  50  Ga. 
522;  51/131.  When  State  may  be  dismissed  from, at  any  time:  48  Ga.  415. 
Where  better  remedy  than  attachment  where  debtor  beyond  the  State  :  55  Ga. 
546.    As  to  attorney's  fees  for  filing  creditor's  bill :  50  Ga.  564. 

See  notes  to  sections  2716  et  seq. 

As  to  allowance  of  attorney's  fees  in  nature  of  costs  out  of  fund  :  95  Ga.  148. 

State  entitled  to  priority  against  other  creditors,  in  distribution  of  insol- 
vent's assets:  66  Ga.  610. 

Creditor  of  trustee  who  mingled  his  own  goods  with  that  of  estate,  may 
have  bill  in  equity  to  subject  trustee's  individual  interest:  71  Ga.  815. 

Receiver  appointed  at  instance  of  laborers  having  liens,  some  of  which  have 
been  levied :  75  Ga.  83. 

Though  creditor  had  no  lien  or  judgment,  bill  would  lie  under  the  special 
•circumstances  of  this  case:  76  Ga.  135. 

Joining  with  other  creditors  to  have  their  interest  represented  in  suit,  and 
petitioning  receiver  to  select  experts  to  examine  books,  does  not  alone  make 
one  a  party :  70  Ga.  411. 

Coming  in  of  complainants  whose  claims  were  undisputed,  not  work  con- 
tinuance: 83  Ga.  471. 

Land  held  as  security  for  debt,  debtor  becoming  insolvent,  accepted  as  pay- 
ment, sold  in  equity,  secured  debt  paid,  and  balance  applied  to  other  debts; 
creditors  filing  bill  need  not  tender  amount  of  debt  secured  :  88  Ga.  654. 

Lien  necessary  to  file  creditor's  bill.     Steele  vs.  Laurens  Company :  98  Ga. 

§4004.   (3153.)   Equitable  assets  for  creditor.     Equitable  assets  may  $$2688,  si84, 
be  reached  by  a  creditor,  in  every  case  where  he  shows  that  there  is 
danger  of  not  being  satisfied  out  of  legal  assets. 
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When  can  reach  equitable  assets:  35  Ga.  170;  2/151,  153;  3/449;  55/177. 
Without  return  of  nullabona;  4  Ga.  319.  Aid  to  judgment  creditor  to  reach 
distributive  share  of  estate  of  an  insolvent  debtor:  3  Ga.  541.  No  lien  by 
return  of  nulla  bona,  but  by  suit  in  equity  after  such  return  :  5  Ga.  437  ;  59/706. 
Specific  devisees  are  liable  to  creditors :  59  Ga.  823. 

§4005.  (3154.)  Joint  and  individual  assets.  Joint  assets  will  be  ap- 
plied to  joint  debts,  and  individual  assets  to  individual  debts;  but 
when  the  joint  assets  are  exhausted,  the  joint  debts  may  come  upon 
individual  assets;  the  individual  debts,  without  regard  to  relative  dig- 
nity as  compared  with  the  joint  debts,  being  first  advanced  the  pro 
rata  amount  received  on  the  joint  debts  from  joint  assets. 

This  rule  discussed :  9  Ga.  319.  One  who  collects  funds  for  himself  and 
other  creditors  should,  in  its  distribution,  be  allowed  compensation  for  him- 
self and  attorneys :  29  Ga.  142.  No  secret  lien  by  parol  to  exclusion  of  other 
creditors :  46  Ga.  407. 

See  notes  to  section  2660.     Stated :  68  Ga.  31. 

Does  not  limit  power  of  debtor  to  prefer  creditors  under  section  2697 : 
68  Ga.  96. 

Firm  may  give  preference,  by  mortgage  on  partnership  assets,  to  individual 
creditor  of  one  of  its  members:  86  Ga.  130. 

Firm  debts  paid  out  of  firm  assets  before  individual  debts :  88  Ga.  318. 

Partnership  debts  have  first  right  to  be  paid  out  of  partnership  assets :  93 
Ga.  150. 

And  individual  debts  out  of  individual  property :  72  Ga.  658. 


CHAPTER  7. 

OF    CHARITIES. 


$2io-2236267'      §40°6-   (3155.)   Charitable  bequest.    Equity  has  jurisdiction  to  carry 
1853, 3277.  into  effect  the  charitable  bequests  of  a  testator,  or  founder,  or  donor, 
where  the  same  are  definite  and  specific  in  their  objects,  and  capa- 
ble of  being  executed. 

Stated :  4  Ga.  404 ;  46/88.     Section  cited  and  construed :  64  Ga.  123. 
$$3838,8277.      §4007.   (3156.)   Cypres.     If  the  specific  mode  of  execution  be  for 
any  cause  impossible,  and  the  charitable  intent  be  still  manifest  and 
defiuite,  the  court  may,  by  approximation,  give  effect  in  a  manner 
next  most  consonant  with  the  specific  mode  prescribed. 

Doctrine  of  cypres:  25  Ga.  442;  18/129-135.     Section  cited  and  construed: 
46  Ga.  92. 

$$2372,3377.      §4008.    (3157.)    Subjects  of  charity .      The  following  subjects  are 
proper  matters  of  charity  for  the  jurisdiction  of  equity: 

1.  The  relief  of  aged,  impotent,  diseased  or  poor  people. 

2.  Every  educational  purpose. 

3.  Provisions  for  religious  instruction  or  worship. 
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4.  For  the  construction  or  repair  of  public  works,  or  highways,  or 
other  public  conveniences. 

5.  The  promotion  of  any  craft  or  persons  engaging  therein. 

6.  For  the  redemption  or  relief  of  prisoners  or  captives. 

7.  For  the  improvement  or  repair  of  burying-grounds  or  tomb- 
stones. 

8.  Other  similar  subjects,  having  for  their  object  the  relief  of  hu- 
man suffering,  or  the  promotion  of  human  civilization. 

Section  referred  to :  64  Ga.  123. 

Deeds  here,  to  Bishop  Elliott  for  use  of  St.  Phillip's  parish,  "charitable 
trusts"  ;  charitable  trusts  fully  treated:  69  Ga.  564. 

Courts  favor  charitable  trusts  and  will  sustain  them,  although  beneficiaries 
uncertain  or  incapable  of  taking,  or  objects  of  charity  uncertain  and  indefinite  : 
69  Ga.  564. 

Charitable  trusts  not  within  statute  of  uses,  so  as  to  merge  legal  and 
equitable  estates,  although  beneficiaries  become  incorporated:  69  Ga.  564. 

Alienation  of  title  by  trustee  of  charitable  trust,  per  se  breach  of  trust,  etc. : 
69  Ga.  564. 

§4009.   (3158.)  Right  of  supervision.     A  charity  once  inaugurated $$1853, 3945. 
is  always  subject  to  the  supervision  and  direction  of  a  court  of 
equity,  to  render  effectual  its  purpose  and  object. 

Section  referred  to:  64  Ga.  123. 

§4010.  (3159.)  What  is  irreligious.  Nothing  shall  be  deemed  reli- 
gious in  its  character  which  affirms  doctrines  licentious  in  their  ten- 
dency, or  inconsistent  with  the  peace  and  safety  of  the  State. 

§4011.   (3160.)  Extraneous  evidence.    If  the  terms  of  the  bequest  or  $$*ou6, 3970, 

°  v  '  ,  ^  3602. 

deed  are  obscure,  doubtful  or  equivocal,  other  evidence  may  be 
looked  to,  to  ascertain  the  sense  in  which  particular  expressions  are 
used,  but  not  to  make  definite  that  which  in  itself  is  too  indefinite 
for  execution. 

When  sufficiently  definite :  25  Ga.  431 ;  32/640. 

General  Note. — Where  a  lawful  condition  was  attached  to  grant  of  land  to 
church :  32  Ga.  480.  But  no  public  charity  can  assert  an  equity  against  the 
plain  legal  right  of  an  individual :  32  Ga.  480.  As  to  the  trustees,  their  rights, 
acts,  etc. :  32  Ga.  640.     See  notes  to  section  3338. 


CHAPTER  8. 

OF    ELECTION. 


§4012.    (3161.)  Election.     A  case  of  election  arises  whenever  a  per-  $$2691, 3334, 
.  3333 

son  is  entitled  to  one  or  two  benefits,  to  each  of  which  he  has  legal 

title,  but  to  enforce  both  would  be  unconscientious  and  inequitable  to 

others  having  claims  upon  the  same  property  or  fund.     In  such  cases 

equity  has  jurisdiction  to  compel  an  election. 

61 
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Electing  to  rescind,  sale  must  pay  money  with  interest:  5  Ga.  274.  As  to  the 
doctrine  of:  18  Ga.  485;  26/420.  When  election  as  to  form  of  suit:  27  Ga.  92. 
Not  a  case  for,  under  a  will :  31  Ga.  225.  Where  claim  on  two  funds :  49  Ga. 
619;  54/572. 

Election  to  rescind,  not  waived  by  improper  execution  of  contract,  under 
mistake  of  law :  85  Ga.  27. 

Vendee's  equity  to  have  older  judgment  satisfied  out  of  vendor's  other 
property,  superior  to  junior  judgment  to  have  contribution  :  85  Ga.  439. 

Equity  will  not  compel  election  by  holder  of  mortgage,  purchasing  to  pro- 
tect property  bought  in  good  faith  subject  thereto :  77  Ga.  547. 

One  mortgagee  cannot  charge  another  with  solvent  collaterals,  unless  ac- 
tually collected  :  86  Ga.  457. 

Mortgagee  not  compelled  to  relinquish  lien  upon  fund  in  court,  because  also 
held  defeasible  deed  to  land  of  debtor :  86  Ga.  457. 

$$3138,3334,  §4013.  (3162.)  By  a  legatee.  When  a  testator  has  affected  to  give 
property  not  his  own,  and  has  given  a  benefit  to  a  person  to  whom 
that  property  belongs,  the  devisee  or  legatee  must  elect  either  to 
take  under  or  against  the  instrument.  The  rule  does  not  apply  if 
the  will  itself,  from  other  causes,  is  not  efficient  in  passing  the  title 
to  the  property  of  the  devisee  or  legatee  ;  nor  if  the  testator  has  an 
interest  in  such  property  upon  which  the  will  may  operate;  nor  if 
the  bequest  shows  that  the  testator  mtended  to  bequeath  only  in  the 
event  that  his  own  title  was  good;  nor  if  the  benefit  given  to  the 
party  called  upon  to  elect  is  not  from  testator's  own  property,  but 
by  virtue  of  a  power  of  appointment  in  him. 

No  particular  time  in  which  election  must  be  exercised  ;  does  not  apply  to 
residuary  legatee:  1  Ga.  496,  501.  Doctrine  of  election  is,  whoever  receives  a 
benefit  under  a  deed  or  will  must  adopt  the  whole  of  it:  5  Ga.  341.  Electing 
to  claim  by  descent,  need  not  produce  the  testament :  20  Ga.  480. 

See  notes  to  section  3334. 

Where  testator  directs  sale  of  property  and  bequeaths  proceeds,  legatee 
may  elect  to  take  property  without  sale :  71  Ga.  566. 

$3335.  §4014.   (3163.)   By  the  court.     If  from  any  cause  the  legatee  is  in- 

competent to  elect,  the  court  will,  after  investigation  as  to  values, 
elect  for  him. 

Court  of  equity  may  elect  for  infant  legatee,  between  taking  proceeds  of 
property  directed  to  be  sold,  or  property  itself:  71  Ga.  567. 

$3333.  §4015.   (3164.)    Compensation  to  defeated  legatee.     If  the  election  be 

n  de  against  the  will,  the  defeated  legatee  or  devisee  is  entitled  to 
compensation  out  of  the  property  bequeathed  to  the  party  electing, 
to  the  value  of  the  defeated  legacy. 

§4016.  (3165.)  Election  under  deeds .  The  foregoing  principles  ap- 
ply to  deeds  as  well  as  wills. 
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CHAPTER  9. 

OF    EXECUTION  OF  POWERS. 

§4017.   (3166.)  Jurisdiction  over  powers.     Powers,  especially  of  ap- ^fjgo6' 2484' 
pointment,  being  always  founded  on  trust  or  confidence,  are  pecu- 
liarly subjects  of  equitable  supervision. 

Where  by  words  used  a  power  of  appointment  given  by  will  and  not  by 
deed :  23  Ga.  467. 

Unexecuted  power  of  appointment  vests  no  interest  in  donee,  whether  an- 
nexed to  particular  estate  or  not :  83  Ga.  708. 

§4018.   (3167.)  Discretionary   powers.      Equity    cannot    compel    a  $ffjf Jvjff0' 
party  having  a  discretion,  to  exercise  a  power  of  appointment.     But 
it  may  relieve  against  mistaken  or  defective  executions,  or  collusive 
or  illusory  executions. 

Relief  against  defective  execution  :  26  Ga.  310. 

§4019.   (3168.)   Collusive  execution.     Every  execution  is  collusive,^2410- 
whereby  the  person  exercising  the  power  uses  it  by  contrivance  for 
his  own  benefit,  he  not  being  legitimately  an  intended  beneficiary. 

§4020.  (3169.)  Illusory  appointment.  An  illusory  appointment  is 
one  where  a  nominal  benefit  only  is  given  to  one  of  a  class  to  all  of 
whom  a  substantial  benefit  was  intended. 

§4021.   (3170.)    Consent  of  trustees  to  marriage.     Where  marriage  is^2410, 
required  to  be  by  consent  of  trustees,  and  from  any  corrupt  or  in- 
sufficient motive  such  consent  is  withheld,  equity  will  compel  a  con- 
sent, or  give  relief  as  if  such  consent  was  had. 

§4022.   (3171.)  In  cases  of  no  discretion,  or  discretion  abused.     In  all$3588- 
cases  where  no  discretion  is  allowed,  or  the  discretion  allowed  is 
abused,  equity  has  jurisdiction  to  compel  a  faithful  execution  of  the 
power. 

On  this  doctrine:  26  Ga.  310.  When  a  court  of  equity  will  not  interfere, 
where  the  beneficiaries  sell  or  convey  the  fruits  of  the  power :  55  Ga.  420. 

§4023.  Power  of  sale  in  deeds  of  trust,  etc.     Power  of  sale  in  deeds  ^g^f^ 
of  trust,  mortgages  and  other  instruments  is  to  be  strictly  construed  4384- 
and  must  be  fairly  exercised.     In  the  absence  of  stipulations  to  the 
contrary  in  the  instrument,  the  time,  place,  and  manner  of  the  sale 
should  be  that  pointed  out  for  public  sales. 

Where  power  to  trustee  to  sell  and  reinvest  with  consent  of  usees,  and  he 
sold  with  consent  of  life-tenant  only,  nothing  but  life-estate  conveyed :  66  Ga. 
469 ;  see  also  70  Ga.  64. 

Individual  deed  by  executor  who  had  no  individual  interest  executed  gen- 
eral power  of  private  sale  conferred  by  will,  though  deed  made  no  reference 
to  power :  79  Ga.  278. 


4024, 4025  TENTH  TITLE.— CHAPTER  10.  964 

Of  fraud. 

Charge  on  effect  of  parol  sale,  deed  having  been  lost,  was  inappropriate: 
79  Ga.  278. 

Power  of  sale  in  trust  deed  here  did  not  involve  personal  trust,  but  per- 
tained to  trustee  office  and  was  coupled  with  an  interest,  to  wit :  the  legal  fee. 
The  power  of  sale  was  broad  enough  to  embrace  sale  for  reinvestment  as  well 
as  for  paying  debts :  94  Ga.  370. 

General  Note. — No  reference  to  power,  conveyance  referred  to  the  power 
unless  donee  also  had  an  interest  on  which  power  could  operate :  79  Ga.  284. 
Revoked  by  death  of  mortgagor,  but  not  by  death  of  grantor  of  security- 
deed  :  86  Ga.  768. 


CHAPTER  10. 

OF    FRAUD. 


^tH?' 3943'  §4024.  (3172.)  Jurisdiction  over  fraud.  In  all  cases  of  fraud  (ex- 
cept fraud  in  the  execution  of  a  will)  equity  has  concurrent  juris- 
diction with  the  courts  of  law. 

Stated  :  2  Ga.  304;  9/532.  If  court  of  equity  obtains  jurisdiction  of  fraud,  it 
will  retain  it:  30  Ga.  300;  43/583.  Courts  of  equity  more  readily  act  on  pre- 
sumption of  fraud  from  facts  proven  at  law:  31  Ga.  150.  Section  cited  and 
construed :  58  Ga.  14,  402.  Information  against  a  corporation  for  fraud :  54 
Ga.  637. 

Cited,  on  the  view  that  equity  cannot  interfere  with  probate  or  execution  of 
will :  71  Ga.  572. 

Equity  is  forum  to  redress  fraud  by  which  one  was  induced  to  take  stock  in 
corporation  :  71  Ga.  798. 

Acting  as  shareholder  after  notice  of  fraud,  would  prevent  avoiding  con- 
tract :  71  Ga.  798. 

Presumption  of  fraud  from  facts  proven,  more  readily  acted  upon  in  equity 
than  at  law :  75  Ga.  83. 

Equity  has  jurisdiction  of  all  trusts,  and  fraudulent  combinations  ;  also  to 
have  wrongfully  obtained  papers  (the  titles  to  property)  delivered  up,  etc. :  73 
Ga.  141. 

Bill  characterizing  defendant's  conduct  as  fraudulent,  but  not  stating  in 
what  his  fraud  consisted,  properly  dismissed  on  demurrer:  79  Ga.  391. 

Mere  making  and  violating  contemporaneous  parol  agreement  inconsistent 
with  writings,  not  fraud  relievable  in  equity :  79  Ga.  466. 

$$3533,3669.  §4025.  (3173.)  Actual  and  constructive  fraud.  Fraud  may  be  actual 
or  constructive.  Actual  fraud  consists  in  any  kind  of  artifice  by 
which  another  is  deceived.  Constructive  fraud  consists  in  any  act 
of  omission  or  commission  contrary  to  legal  or  equitable  duty,  trust 
or  confidence  justly  reposed,  which  is  contrary  to  good  conscience 
and  operates  to  the  injury  of  another.  The  former  implies  moral 
guilt;  the  latter  may  be  consistent  with  innocence. 

Referring  to  and  construing  this  section :  52  Ga.  200.  Constructive  and 
actual  fraud  :  52  Ga.  451 ;  53/272 ;'  55/147,  150,  485. 

Cited  :  75  Ga.  279. 

Constructive  fraud  in  gift  from  wife  to  husband  renders  it  voidable:  71 
Ga.  692. 


965  TENTH  TITLE  .—CHAPTER  10.  §  4026 


Of  fraud. 


Gift  by  wife  to  husband  closely  scrutinized,  where  she  attacks  it :  73  Ga.  275  ; 
see  also  87  Ga.  640. 

Contract  to  divert  partnership  assets  from  proper  administration  is  con- 
structive fraud  at  least :  72  Ga.  92. 

Warranting  land  free  from  incumbrances  when  not  so,  is  actual  fraud : 
72  Ga.  331. 

Debt  which  is  not  discharged  in  bankruptcy  is  one  arising  by  actual  fraud  : 
72  Ga.  331. 

§4026.   (3174.)  Misrepresentation.     Misrepresentation  of  a  material  ^3533' 8814- 
fact,  made  willfully  to  deceive,  or  recklessly  without  knowledge,  and 
acted  on  by  the  opposite  party,  or  if  made  by  mistake  and  inno- 
cently, and  acted  on  by  the  opposite  party,  constitutes  legal  fraud. 

Stated  :  6  Ga.  458  ;  59/113.  May  be  by  acts  as  well  as  words,  whether  knowl- 
edge or  not  of  the  falsity  of  the  misrepresentation:  9  Ga.  430.  Section  cioed 
and  construed:  45  Ga.  100-104.  Where  made  innocently  by  mistake  of  ma- 
terial fact:  45  Ga.  13;  36/648;  14/384.  But  does  not  affect  if  representations 
not  heard  or  acted  on,  and  where  it  relieves  donor:  17  Ga.  515.  No  rescission 
of  contract  of  sale  for  misrepresentation,  unless  applied  for  in  reasonable  time, 
and  no  opportunity  to  discover  it:  19  Ga.  448;  34/339-341.  Courts  of  equity 
will  not  relieve  where  parties  have  been  incautious :  20  Ga.  242.  Fraud  is  a 
question  for  the  jury :  38  Ga.  216.  Misrepresentation  of  law  by  brother-in-law : 
45  Ga.  586.  Section  referred  to  and  construed :  64  Ga.  574.  Where  no  defense, 
party  having  an  opportunity  to  examine  for  himself:  53  Ga.  601;  42/499,  500. 
Where  opportunity  to  agent  to  examine,  and  no  fraudulent  representations 
really:  47  Ga.  101.  False  representations  used  in  the  sale  of  a  mule:  47 
Ga.  273.  Not  such  a  misrepresentation  of  a  material  fact  as  to  avail :  45  Ga.  141. 
As  to  showing  knowledge  of  the  fraud  to  fix  time  from  which  statute  of  limi- 
tations would  run  :  45  Ga.  456.  Fraudulent  representations  as  to  boundary  of 
land  pleaded  against  suit  for  the  purchase-money  :  44  Ga.  237.  False  represen- 
tations to  obtain  credit:  45  Ga.  214.  Fraudulent  representation  as  to  spoons 
being  silver,  may  tender  them  back  and  sue  for  their  price :  45  Ga.  222.  As  to 
what  necessary  to  a  waiver  of  fraudulent  representation :  47  Ga.  26.  Where 
led  by  the  other  party  not  to  investigate  as  to  fraudulent  representations : 
57  Ga.  129. 

Where  partner  sold  to  copartner,  making  false  representations  on  informa- 
tion from  firm  clerk,  purchaser  knowing  this,  sale  not  voidable :  68  Ga.  100. 

Fraudulent  misrepresentations  which  will  avoid  sale  at  instance  of  vendor 
must  have  induced  him  to  make  the  sale :  70  Ga.  501. 

Cited,  where  directors  of  corporation  issued  spurious  stock  and  borrowed 
on  it  as  genuine :  71  Ga.  726. 

Goods  sold  to  one  who  conceals  his  insolvency  and  intention  not  to  pay, 
recovered  in  equity:  75  Ga.  453. 

Creditor  deceived  as  to  capital  of  bank,  may  recover  against  parties  to 
fraud  ;  non  sequitur,  that  creditors  can  all  recover  against  bank's  stockholders: 
74  Ga.  251. 

Sale  of  railroad-stock  avoided  by  purchasers,  on  ground  that  it  was  bought 
under  misrepresentations  that  railroad  free  from  incumbrances,  etc. :  67  Ga. 
676,  692,  693. 

Person  duped  into  becoming  stockholder  in,  and  president  of  a  corporation, 
relieved  in  equity  :  74  Ga.  435. 

Legal  fraud  as  here  defined  will  set  aside  sheriff's  sale :  72  Ga.  297. 


§4027  TENTH  TITLE.— CHAPTER  10.  966 

Of  fraud. 

Causing  one  to  deed  land  sold  on  credit,  by  representing  that  it  would  still 
be  subject  to  purchase-money,  is  legal  fraud :  71  Ga.  675. 

Fraudulent  representations  here  as  to  quantity  of  land  and  condition  of 
property,  authorized  rescission  of  sale  and  recovery  of  money  paid  :  75  Ga.  684. 

Artifice  and  fraud  practiced,  no  examination  of  land,  and  reliance  on  repre- 
sentation, rescission  proper:  84  Ga.  497. 

Price  of  land  not  reduced  because  of  location  of  boundary,  in  absence  of 
fraud  or  mutual  mistake:  86  Ga.  1. 

Previous  knowledge  of  boundaries  of  lands  bought,  not  debar  recovery  for 
fraudulent  misrepresentations  as  to  quantity,  when  :  91  Ga.  601. 

Measure  of  damages,  where  one  sells  lands  fraudulently  misrepresenting 
quantity :  91  Ga.  601 ;  see  also  79  Ga.  410. 

Surety  induced  to  sign  by  false  representations,  makes  case  of  fraud,  with 
damages  :  77  Ga.  159. 

Railroad  authorities  inducing  employee  injured  in  accident  to  enter  into 
accord  and  satisfaction  by  false  representation  that  injury  not  permanent,  not 
render  the  agreement  void,  when  :  89  Ga.  264. 

Defense  that  plaintiff,  by  fraudulent  acts  and  representations,  induced  de- 
fendant to  sign  note  for  $90.20,  when  he  owed  only  $53.10,  good  :  91  Ga.  821. 

Facts  in  plea,  if  true,  making  case  of  fraud,  error  to  strike  on  demurrer: 
84  Ga.  356. 

*fiii44oio4'  §^027.  (3175.)  Suppression  of  the  truth.  Suppression  of  a  fact 
material  to  be  known,  and  which  the  party  is  under  an  obligation  to 
communicate,  constitutes  fraud.  The  obligation  to  communicate 
may  arise  from  the  confidential  relations  of  the  parties,  or  from  the 
particular  circumstances  of  the  case. 

Section  referred  to  and  construed :  55  Ga.  147-150 ;  see  also  52  Ga.  451. 

Cited  :  75  Ga.  279.    Quoted  and  applied :  70  Ga.  57. 

Knowingly  allowing  widow  to  sacrifice  dower,  under  misconception  of  facts, 
fraud :  65  Ga.  680. 

Institution  of  inquiry,  by  one  claiming  to  have  been  defrauded  in  buying 
railroad,  to  learn  its  status,  admissible:  74  Ga.  296;  if  agent  to  inquire  de- 
ceived his  principal,  seller  conniving,  cannot  enforce  bargain :  74  Ga.  296. 

Person  duped  into  becoming  stockholder  in,  and  president  of  a  corporation, 
relieved  in  equity  :  74  Ga.  435. 

Goods  sold  to  one  who  conceals  his  insolvency  and  intention  not  to  pay,  re- 
covered in  equity  :  75  Ga.  453. 

Fraud  arising  from  concealment,  vitiates  mortgage,  as  to  creditors  here, 
though  recorded  :  75  Ga.  533. 

Concealment  of  fact  by  party  interrogated,  suggests  fraud  :  77  Ga.  781. 

True  owner  of  land  here  not  bound  to  disclose  ownership  to  one  who  built 
house  on  land  under  employment  of  contractor:  91  Ga.  759. 

No  damages  where  one  defendant  sold  land  mortgaged,  and  other  was  secre- 
tary of  mortgagee,  and  neither  disclosed  existence  of  mortgage :  95  Ga.  743. 

Not  fraud  that  wife,  who  loaned  money  to  husband  for  use  in  business,  did 
not  disclose  facts  to  those  crediting  him,  when  :  93  Ga.  535. 

Fraud  not  presumed  as  to  wife's  deed  of  gift  to  husband :  87  Ga.  640. 

Where  nothing  said  when  machinery  bought,  about  kind  of  horses  necessary 
to  operate  it.  charge  on  fraudulent  concealment  not  justified  by  its  proving 
too  heavy  for  ordinary  farm-horses:  94  Ga.  482. 


967  TENTH  TITLE.— CHAPTER  10.  §§  4028, 4029 

Of  fraud. 

§4028.   (3176.)  Fraud,  how  consummated.     Fraud  may  be  consum-  S3823- 
mated  by  signs,  or  tricks,  or  through  agents  employed  to  deceive,  or 
any  other  unfair  way  used  to  cheat  another. 

Stated ;  6  Ga.  458 ;  9/430. 

§4029.   (2751.)   Slight  evidence  sometimes  sufficient.     Fraud  may  not  ^g^^5' 
be  presumed,  but  being  in  itself  subtle,  slight  circumstances  may  be 
sufficient  to  carry  conviction  of  its  existence. 

See  notes  to  section  3669. 

Where  gross  inadequacy  of  price,  with  other  ingredients,  presumptive  of 
fraud:  6  Ga.  516;  31/512;  38/553.  Presumptions  as  to  fraud:  31  Ga.  161; 
41/314.  Where  no  such  fraud  as  will  prevent  recovery  of  amount  loaned  :  14 
Ga.  649.  Where  the  remedy,  if  any,  was  to  charge  upon  the  fraud  and  not  on 
the  contract  of  sale:  30  Ga.  748.  Section  cited,  and  as  to  waiver  of  fraud:  47 
Ga.  26,  52.  Jury  should  determine  the  question  of  fraud:  59  Ga.  711,  718. 
Fraud  pleaded  to  a  contract,  the  facts  to  make  it  out  should  be  plainly  and  dis- 
tinctly set  forth :  63  Ga.  532 ;  55/412. 

Charge  that  "fraud  is  not  to  be  presumed,  but  must  be  proved,"  held  error 
where  there  were  circumstances  tending  to  show  fraud :  27  Ga.  444. 

Cited :  67  Ga.  500 ;  69  Ga.  757.  Peculiarly  a  question  for  the  jury :  65  Ga.  82 ; 
67/430. 

Fraud  and  corruption  of  executor  in  investing  funds,  question  for  jury:  66 
Ga.  253. 

In  action  on  agent's  deceitful  representation  to  induce  purchase  of  mules, 
under  sections  3814  and  3026,  question  of  fraud  as  described  in  this  section, 
peculiarly  for  jury  :  73  Ga.  138. 

Transactions  between  kinsfolk  not  presumed  fraudulent:  89  Ga.  311. 

Slight  circumstances  sufficient  to  show  fraud  in  family  transactions ;  horse 
levied  on  as  son's,  claimed  by  mother  as  gift  from  father ;  father's  previous 
advice  to  son's  wife  to  claim  same  horse  against  same  execution,  competent: 
73  Ga.  115. 

Voluntary  conveyance  by  insolvent  to  wife  and  children  scanned  closely ; 
claimant  under  purchaser  from  them  must  show  bona  fides  of  transaction:  73 
716. 

Conjugal  transactions  prejudicial  to  creditors,  scanned  closely  ;  bona  fides 
must  clearly  appear.  "Should,  perhaps,  be  looked  into  a  little  more  closely" 
than  usual,  error  as  charge :  81  Ga.  419  ;  see  also  57  Ga.  235  ;  72/40. 

Transaction  between  husband  and  wife  attacked  by  creditors  for  fraud,  onus 
on  wife,  claiming  property  gotten  from  husband,  to  make  fair  showing;  aliter, 
where  she  has  separate  estate  :  82  Ga.  430. 

Voluntary  deed  to  son-in-law,  pending  suit,  scanned  closely:  88  Ga.  172. 

Conveyance  by  one  of  weakened  will,  to  another  having  influence  over  her, 
set  aside  on  slight  evidence :  77  Ga.  724. 

Strong  indicia  of  fraud  unexplained,  demanded  verdict  for  plaintiff;  verdict 
for  claimant  reversed  :  78  Ga.  478. 

That  claimant  of  land  purchased  all  insolvent  defendant's  property  for  half 
its  value,  badge  of  fraud  which,  along  with  other  badges,  made  explanation  by 
defendant  necessary :  79  Ga.  76. 

Generally  it  is  rightful  for  mortgagor  of  stock  of  goods,  being  merchant  in 
business,  to  retain  possession  :  88  Ga.  654. 

Charge  that  slight  circumstances  will  be  (instead  of  may  be)  sufficient  to  show 
fraud,  inaccurate:  85  Ga.  638. 


§§4030-4032  TENTH  TITLE.— CHAPTER  10.  968 

Of  fraud. 

Professing  to  settle  with  creditors  at  fifty  cents  on  the  dollar,  and  secretly 
settling  with  others  for  more,  a  fraud,  and  settlement  void :  72  Ga.  254. 

$43842,35724'  §4030.  (3177.)  Confidential  relations.  Any  relations  shall  be  deemed 
confidential,  arising  from  nature  or  created  by  law,  or  resulting  from 
contracts,  where  one  party  is  so  situated  as  to  exercise  a  controlling 
influence  over  the  will,  conduct  and  interest  of  another;  or  where, 
from  similar  relation  of  mutual  confidence,  the  law  requires  the 
utmost  good  faith,  such  a3  partners,  principal  and  agent,  etc. 

Confidential  relation  as  of  guardian  to  ward :  6  Ga.  419.  Executors  purchas- 
ing at  their  own  sales:  12  Ga.  594  ;  8/237.  Administrators  purchasing  at  their 
own  sales:  22  Ga.  637.  Trustee  purchasing  estate  of  as  cestui  que  trust,  void- 
able :  30  Ga.  780.  Guardian  :  34  Ga.  552.  Where  persons  standing  in  confiden- 
tial relations  could  not  be  purchasers:  31  Ga.  556.  Section  referred  to:  63 
Ga.  588 ;  see  section  4384,  and  note.  Misstatement  of  point  of  law  by  brother- 
in-law  :  45  Ga.  585. 

See  section  3572.     Quoted  and  applied :  70  Ga.  57-63. 

Old  woman  relying  for  advice  on  male  friend,  is  confidential  relation.  Hav- 
ing advised  her  to  deed  land  to  third  person  from  whom  he  afterwards  ac- 
quired it,  he  could  not  hold  free  from  purchase-money:  71  Ga.  675. 

Husband  and  wife  is  confidential  relation ;  gift  from  her  to  him  will  be 
jealously  scrutinized,  and  set  aside  if  improperly  induced:  71  Ga.  692;  see 
also  73  Ga.  275.     See  notes  to  section  2490. 

Minor  cannot  make  legal  sale  to  guardian  :  65  Ga.  323. 

Dealings  between  husband  and  wife 'should  be  closely  scanned:  72  Ga.  40; 
see  also  73  Ga.  716 ;  57/235 ;  81/419 ;  82/430. 

Conveyance  by  one  of  weakened  will  to  another  having  influence  over  her, 
set  aside  on  slight  evidence :  77  Ga.  724. 

Circumstances  show  administrator  here  purchaser  at  his  own  sale,  and  deeds 
made  should  be  canceled  as  cloud  on  title :  84  Ga.  25. 

^4384*  4023  §4031.  Confidential  relations  preventing  acquisition  of  adverse  rights. 
3446,3572.  Where  by  the  act  or  consent  of  parties,  or  the  act  of  a  third  person, 
or  of  the  law,  one  person  is  placed  in  such  relation  to  another  that 
he  becomes  interested  for  him  or  with  him  in  any  subject  or  prop- 
erty, he  is  prohibited  from  acquiring  rights  in  that  subject  or  prop- 
erty antagonistic  to  the  person  with  whose  interest  he  has  become 
associated. 

$39887,45044'     §4032.   (3178.)  Fraud  annuls  deeds,  judgments,  etc.     Fraud  will  au- 
3669,3533.  thorize  a  court  of  equity  to  annul  conveyances,  however  solemnly 
executed,    and   to   relieve  against  awards,   judgments  and  decrees 
obtained  by  imposition. 

Section  referred  to  and  construed :  45  Ga.  103,  104.  A  deed  set  aside  in 
hands  of  third  person  cognizant  of  the  original  fraud:  54  Ga.  206.  Enjoined  : 
41  Ga.  617.  Same  in  regard  to  judgment:  45  Ga.  141;  57/44;  7/404;  3/435; 
48/648;  52/248.     Section  cited  in  reference  to  fraudulent  deed :  61  Ga.  631. 

Stated:  76  Ga.  447. 

Quoted,  and  injunction  sustained  :  70  Ga.  57-62. 
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Attorneys  disagreeing  with  clients  as  to  fees  and  striking  names  from 
docket,  judgment  not  set  aside  for  failure  to  appear:  65  Ga.  466. 

Will  set  aside  judgment  granting  letters  of  administration  obtained  by 
fraud  :  37  Ga.  265  ;  67/135. 

Bill  of  review  maintainable  on  account  of  imposition,  when :  73  Ga.  267. 

For  equity  to  set  aside  judgment,  fraud  must  be  shown  in  plaintiff,  his  at- 
torney or  agents  :  76  Ga.  733. 

Judgment,  voluntarily  submitted  to,  not  set  aside,  except  for  grave  cause: 
77  Ga.  22. 

Conveyance  by  one  of  weakened  will  to  another  having  influence  over  her, 
set  aside  on  slight  evidence :  77  Ga.  724. 

Husband  illiterate  and  deaf,  and  wife  fraudulently  procuring  deed  from 
him,  conveying  greater  estate  than  agreed  upon,  equity  will  afford  relief:  85 
Ga.  185. 

Deed  obtained  by  fraud,  etc.,  conveys  no  valid  title;  one  holding' under 
grantee,  with  notice,  cannot  recover  from  original  grantor:  68  Ga.  817. 

Deed  procured  by  fraud,  no  title:  72  Ga.  20. 

Title  to  land  acquired  under  unnecessary  administration  taken  out  only  to 
defraud  heirs,  declared  void  in  equity :  74  Ga.  695. 

Artifice  and  fraud  practiced,  no  examination  of  land,  and  reliance  on  repre- 
sentation, rescission  proper:  84  Ga.  497. 

Deed  to  land  procured  by  fraud,  equity  fixes  constructive  trust  in  favor  of 
vendor:  86  Ga.  32. 

One  seeking  to  rescind  sale  for  fraud,  must  pay  or  tender  back  money  paid, 
and  no  allegation  or  evidence  on  this  point,  recovery  not  sustained:  95  Ga. 
245  ;  see  also  94  Ga.  626. 

Where,  at  administrator's  sale,  purchaser  had  fraudulently  announced  that 
he  would  bid  for  widow,  and  other  bidders  were  deterred :  95  Ga.  655. 

§4033.   (3179.)  Inadequacy  of  consideration.     Great  inadequacy  of  $||49, 4040, 
consideration,  joined  with  great  disparity  of  mental  ability  in  con- 
tracting a  bargain,  may  justify  a  court  of  equity  in  setting  aside  a 
sale  or  other  contract. 

Mere  inadequacy  of  consideration :  6  Ga.  524.  Where  imbecility  of  mind  and 
inadequacy  of  consideration  :  31  Ga.  512.  Setting  aside  a  settlement  where  in- 
equality from  old  age,  undue  influence,  etc. :  41  Ga.  271-273.  Delay  in  assert- 
ing rights  :  55  Ga.  485. 

Gross  inadequacy  is  a  strong  circumstance,  but  not  per  se  sufficient :  72 
Ga.  637. 

Applied  to  judicial  sale  where  sheriff  aided  in  discouraging  bidders:  72 
Ga.  637. 

Consideration  claimed  to  be  grossly  inadequate,  evidence  of  value  of  land 
at  trial  irrelevant  here :  95  Ga.  243. 

§4034.    (3180.)   Surprise.      Anything  which  happens  without  the$3979- 
agency  or  fault  of  the  party  affected  by  it,  tending  to  disturb  and 
confuse  the  judgment,  or  to  mislead  him,  and  of  which  the  opposite 
party  takes  an  undue  advantage,  is  in  equity  a  surprise,  and  one 
species  of  fraud  for  which  relief  is  granted. 

Where  defendant  entrapped  by  plaintiff's  counsel  without  his  fault:  6  Ga. 
177.     Surprise :  14  Ga.  384  ;  41/478,  482. 

Mistake  by  one  and  fraudulent  advantage  taken  by  other  party,  authorizes 
relief:  70  Ga.  297. 
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$$3669,1736.  §4035.  (3181.)  Fraudulent  trade-marks,  etc.  Any  attempt  to  en- 
croach upon  the  business  of  a  trader,  or  other  person,  by  the  use  of 
similar  trade-marks,  names,  or  devices,  with  the  intention  of  de- 
ceiving and  misleading  the  public,  is  a  fraud  for  which  equity  grants 
relief. 

In  case  of  patent  medicine :  42  Ga.  91. 

As  to  what  constitutes  trade-mark:  67  Ga.  561. 

Should  appear  that  party  intended  to  deceive  or  mislead  public :  67  Ga.  561. 

Distinctive  label  protected  against  deceptive  imitation  :  77  Ga.  216. 

General  Note.  Notes  from  Code  of  1882 : 

False  representation  of  title  by  vendor  to  vendee :  2  Ga.  442.  As  to  quan- 
tity and  value  of  lands,  where  opportunity  to  look  into,  and  delay  before 
rescission:  19  Ga.  448.  Misrepresentation  where  mere  matter  of  opinion, 
and  open  to  inquiry:  20  Ga.  654.  Opportunity  to  investigate,  and  yet  rely- 
ing on  statements  only:  20  Ga.  242.  Not  avoided  for  false  assertion  of 
productiveness ;  must  have  been  precaution  and  application  for  rescission :  26 
Ga.  362.  Parol  evidence  of  fraud:  25  Ga.  537;  5/341-373.  How  must  be 
alleged:  5  Ga.  400;  6/590.  Only  where  fraud:  15  Ga.  176.  No  fraud  if  done 
in  pursuance  of  an  agreement:  9  Ga.  137;  29/40;  44/259.  Agent's  fraud  ad- 
missible against  principal :  26  Ga.  537.  Parol  evidence  admitted  under  allega- 
tions of  fraud  in  the  bill:  39  Ga.  479.  Sufficient  charges  of  fraud  in  a  bill:  14 
Ga.  715.  To  obtain  injunction  for  fraud,  must  be  specific  acts  of  fraud  charged : 
38  Ga.  644.  So  in  bill  to  set  aside  sheriff's  sale:  38  Ga.  512.  So  as  to  interfer- 
ing with  a  corporation  by  appointment  of  a  receiver:  41  Ga.  454.  Fraud  not 
presumed  at  law,  but  may  be  proved  from  circumstances :  8  Ga.  258.  Fraud 
and  damage  must  concur,  to  require  relief  from  :  11  Ga.  402  ;  14/316  ;  32/173  ; 
44/237;  25/244;  23/354.  Capacity  of  surety  considered  in  regard  to  fraud  in 
procuring  suretyship  :  27  Ga.  444.  Injunction  should  be  sustained  for  fraud  of 
an  administrator:  41  Ga.  314.  Statute  does  not  run  against  fraud  inequity 
until  its  discovery :  8  Ga.  511 ;  41/171.  There  must  be  no  negligence,  for  equity 
to  interfere  for  fraud :  43  Ga.  278.  Where  remedy  at  law  not  adequate,  and 
injunction  necessary  against  alleged  fraud  :  44  Ga.  152.  But  no  injunction  for 
untruth  or  breach  of  warranty:  44  Ga.  166,  167.  Participants  in  fraud,  and  as 
to  waiver  of :  47  Ga.  24.  Where  it  would  be  fraud  to  enforce  mortgage :  52  Ga. 
183.  Where  could  not  open  account  for  fraud  :  63  Ga.  373.  Injunction  prop- 
erly refused,  where  no  insolvency,  and  fraud  denied :  48  Ga.  346.  Award  under 
Act  of  1856  only  impeached  for  fraud  in  arbitrators:  61  Ga.  163;  29/362.  Law 
and  equity  concurrent  jurisdiction  of  fraud,  and  one  first  taking  cognizance 
retains  it:  30  Ga.  305;  2/304.  Judgment  in  attachment  set  aside  on  issue  sug- 
gesting fraud  :  3  Ga.  140.  When  purchase  from  debtor  by  creditor  not  fraudu- 
lent: 50  Ga.  213.  Rumors  not  evidence  of  fraud — as  to  secrecy:  52  Ga.  633. 
Where  there  should  have  been  a  finding  on  the  charge  of  fraud,  to  make  a  legal 
decree:  55 Ga.  667.  Ignorance  where  enough  to  prompt  inquiry  of  fraud,  will 
not  prevent  statute  of  limitations  running:  56  Ga.  161;  60/449.  Where  A. 
sells  goods  to  B.,  to  defraud  A.'s  creditors,  law  will  not  aid  him  to  collect:  55 
Ga.  262.  Continuous  possession  by  debtor  as  a  badge  of  fraud :  57  Ga.  355. 
Fraudulent  title  in  vendee  protected  in  bona  fide  purchaser  without  notice 
from  him  :  57  Ga.  172. 

Notes  from  decisions  since  Code  of  1882 : 

Badges  of  fraud,  mortgage  of  entire  property,  by  insolvent  debtor,  in  un- 
usual manner,  pending  suit.  Failure  to  produce  material  testimony  in  reach 
of  party:  75  Ga.  533. 
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Jury,  fraud  question  for:  65  Ga.  698;  67/430.  Fraud  peculiarly  a  question 
for  the  jury :  65  Ga.  82.  Question  of  fraud  in  re-execution  of  mortgage  prop- 
erly submitted  to  jury  here:  75  Ga.  533. 

Pleadings,  plaintiff  infi.  fa.,  having  purchased  lands  under  fi.  fa.  and  been 
ejected,  did  not  sufficiently  allege  fraud  in  bill  vs.  holder  of  fi.  fa.  which  took 
the  money,  etc. :  66  Ga.  11. 


CHAPTER  11. 

OF    SPECIFIC    PERFORMANCE. 

§4036.   (3186.)    Specific  'performance,   when  decreed.      Specific  per-^93- 
formance  of  a  contract  (if  within  the  power  of  the  party)  will  be 
decreed,  generally,  whenever  the  damages  recoverable  at  law  would 
not  be  an  adequate  compensation  for  the  non-performance. 

Where  such  a  part  performance  that  it  would  be  a  fraud  to  refuse  it :  30  Ga. 
96 ;  14/241.  Adequate  remedy  at  law :  32  Ga.  550.  Generally,  in  the  discretion 
of  the  court,  but  here  the  power  is  in  the  jury,  under  evidence  and  charge  of 
the  court :  17  Ga.  15 ;  53/580.  When  it  would  be  as  much  obligatory  for  equity 
to  decree  specific  performance  as  to  give  damages  at  law :  48  Ga.  404 ;  55/438  ; 
51/47.  Court  of  equity  here  cannot  compel  a  corporation  to  go  into  a  foreign 
State  and  specifically  execute  a  contract :  58  Ga.  523.  Equity  decreeing  spe- 
cific performance  on  payment  of  principal  and  legal  interest :  59  Ga.  546. 
Specific  performance  decreed  of  parol  promise  to  accept  a  draft :  60  Ga.  646. 
Chancellor  cannot  in  vacation  decree  specific  performance :  60  Ga.  233. 

Bill  for  specific  performance  here,  not  demurrable  for  want  of  equity:  69 
Ga.  750,  753. 

Not  decreed  where  complainant  had  not  performed  his  part  of  the  contract : 
77  Ga.  29. 

Specific  performance  properly  decreed  here :  77  Ga.  340. 

Where  one  had  his  property  transferred  to  another  to  defraud  creditors, 
equity  will  not  compel  latter  to  reconvey :  70  Ga.  328. 

Contract  to  divert  assets  from  proper  course  of  administration,  will  not  be 
specifically  enforced  :  72  Ga.  92. 

Where  court  refused  to  decree  specific  performance  of  fraudulent  and  un- 
conscionable bargain :  76  Ga.  322. 

Decree  for  performance  of  original  contract  proper,  subsequent  compromise 
contract  being  illegal :  76  Ga.  322. 

Cannot  recover  at  law  where  specific  performance  proper :  72  Ga.  178. 

Specific  performance  not  matter  of  right  in  either  party,  but  of  sound  dis- 
cretion in  court.     When  it  will  be  refused  :  72  Ga.  92. 

If  specific  performance  would  be  decreed  for  one  party,  it  will  be  decreed 
for  other:  70  Ga.  198. 

Right  to  specific  performance,  mutual:  82  Ga.  128. 

Contract  of  sale  by  testator  of  plaintiff  in  ejectment,  purchase-money  being 
paid,  specific  performance  decreed  on  equitable  plea:  75  Ga.  606. 

Must  make  out  clear  case,  and  contract  must  be  specific :   77  Ga.  29. 

Contract  must  be  certain,  definite,  and  clear,  etc.  Case  where  one  voluntarily 
promised  to  will  estate  to  another  for  nursing  him  through  sickness :  69  Ga.  126. 

Where  written  contract  for  land  is  certain,  fair,  and  capable  of  being  per- 
formed, specific  performance  decreed :  70  Ga.  198. 
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Equitable  rights  may  be  set  up  in  claim  case ;  new  parties  not  allowed,  and 
specific  performance  decreed  :  67  Ga.  19. 

Contract  merged  into  decree,  and  decree  not  set  aside  at  instance  of  party 
who  took  it,  when  :  68  Ga.  105. 

Where  firm  executed  bond  for  titles  and  one  partner  afterwards  sold  his  in- 
terest to  the  other,  equity  decreed  specific  performance  of  contract  to  convey : 
80  Ga.  74. 

Where  one  agreed  to  donate  land  if  factory  built  thereon  :  93  Ga.  587. 

SS?4852.  §4037.  (3187.)  Parol  contract  for  land.  The  specific  performance 
of  a  parol  contract  as  to  land  will  be  decreed,  if  the  defendant  admits 
the  contract,  or  if  it  be  so  far  executed  by  the  party  seeking  relief, 
and  at  the  instance  or  by  the  inducements  of  the  other  party,  that 
if  the  contract  be  abandoned,  he  cannot  be  restored  to  his  former 
position.  Full  payment  alone,  accepted  by  the  vendor,  or  partial 
payment  accompanied  with  possession,  or  possession  alone  with 
valuable  improvements,  if  clearly  proved  in  each  case  to  be  done 
with  reference  to  the  parol  contract,  will  be  sufficient  part  perform- 
ance to  justify  a  decree. 

Notes  from  Code  of  1882  : 

Terms  of  contract  should  be  precisely  stated  and  made  out:  5  Ga.  341; 
17/559 ;  63/723.  Where  bill  for  specific  performance,  and  defendant  has  sold 
the  land,  court  may  decree  damages :  6  Ga.  589 ;  9/77.  Where  statute  of  frauds 
should  be  set  up  by  defendant,  in  answer  admitting  contract:  8  Ga.  457. 
Where  -same  rule  as  to  refusal  to  decree  an  account  on,  because  of  statute  of 
frauds,  would  apply  to  specific  performance:  15  Ga.  445.  Specific  performance 
of  parol  contract  as  to  second  bridge  when  first  bridge  swept  away:  14  Ga.  1. 
When  agreement  denied  by  answer  may  be  set  up  by  aliunde  proof:  17  Ga.  558. 
Purchase,  payment  of  consideration,  taking  possession  and  improvements  re- 
lieve parol  agreement  from  statute  of  frauds  :  33  Ga.  9 ;  27/125, 126.  Specific 
performance  of  agreement  between  father  and  son  as  to  land  to  be  willed  son  : 
28  Ga.  63;  23/431.  The  contract  and  consideration  must  be  established  with 
certainty,  and  that  it  was  paid  in  pursuance  of  contract:  45  Ga.  175.  A  bill 
with  equity  in  it  by  married  woman  against  her  brother,  for  specific  perform- 
ance of  agreement:  29  Ga.  67.  Such  part  performance  as  would  be  a  fraud 
not  to  have  entire  performance:  30  Ga.  96.  Full  payment  alone,  or  part  pay- 
ment with  possession,  or  possession  alone  with  valuable  improvements:  51 
Ga.  202.  Part  payment  with  possession,  sufficient  for  specific  performance: 
55  Ga.  198.  Where  the  act  is  in  pursuance  of  the  contract,  on  the  faith  of  it 
and  induced  by  it:  51  Ga.  77.  Marriage  not  such  part  performance  as  required 
under  this  section  :  54  Ga.  681.  Gift  of  land,  if  not  in  writing,  there  must  be 
substantial  improvements  of  land  by  donee,  or  continuous  seven  years  posses- 
sion, in  case  of  father  and  child:  59  Ga.  137;  54/624.  AVhere  on  payment  of 
principal  and  legal  interest,  entitled  to  specific  performance:  59  Ga.  547. 
Notes  from  decisions  since  Code  of  1882  : 

See  notes  to  section  4039.    Applied :  74  Ga.  675. 

Auctioneer's  memorandum  makes  written  contract:  70  Ga.  198. 

Charge,  error  to  qualify  request  to  charge  here,  by  adding,  "that  is,  when 
both  parties  admit  contract,"  etc. :  77  Ga.  786. 

Claim,  where  plaintiff  had  no  title  which  she  could  assert  in  claim  case  by 
reason  merely  of  parol  gift  of  land  and  valuable  improvements:  94  Ga.  493; 
see  also  67  Ga.  19;  nor  could  one  recover  in  ejectment  on  such  title :  79  Ga.  475. 
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Contract  should  be  made  out  clearly  :  71  Ga.  818.  Not  decreed,  of  vague 
and  uncertain  contract :  75  Ga.  350. 

Dismissing  suit,  plaintiff  who  dismissed  bill  to  set  aside  deed,  on  promise  of 
defendant  to  make  him  title,  might  have  specific  performance:  72  Ga.  178. 

Father  and  son,  refused,  where  father  agreed  to  convey  to  son,  payment  to 
come  out  of  profits  of  land  :  71  Ga.  818. 

Gift,  must  be  decreed  on  parol  gift  with  valuable  improvements,  in  order  to 
pass  legal  title  so  that  donee's  heir  at  law  may  recover  in  ejectment  against 
donor's  subsequent  vendee  :  79  Ga.  475.  Possession  under  gift  on  meritorious 
consideration  and  valuable  improvements  made,  authorize  specific  perform- 
ance: 72  Ga.  173. 

Limitation,  right  of  specific  performance  of  parol  contract  for  lands,  barred 
after  seven  years  adverse  possession  by  person  who  bargained  the  lands : 
91  Ga.  376. 

Other  relief,  wherever  equity  would  enforce  specific  performance,  it  will 
also  secure  enjoyment  to  purchaser  who  is  not  in  default  as  to  his  payments : 
94  Ga.  525. 

Parties,  not  decreed  against  purchaser  not  party  to  contract;  feoffor  not 
being  party  to  proceedings:  75  Ga.  350. 

Part  performance,  vendor  carrying  out  agreement  with  vendee  to  deed 
specific  part  of  land  to  subpurchaser,  subpurchaser's  entering  into  possession 
thereof  was  part  performance  as  to  original  vendee:  82  Ga.  123.  Allegations 
here  sufficient  to  take  case  out  of  statute  of  frauds,  part  performance  set  out: 
93  Ga.  29. 

Possession,  where  possession  of  land  under  parol  contract  of  purchase,  and 
valuable  improvements  made,  specific  performance  decreed  :  69  Ga.  759.  Pos- 
session, under  gift  on  meritorious  consideration,  and  valuable  improvements 
made,  authorize  specific  performance:  72  Ga.  173.  Possession,  and  valuable 
improvements  induced  by  defendant,  under  parol  contract,  authorize  specific 
performance:  72  Ga.  214.  Exchange  of  lands  consummated  by  possession 
makes  perfect  equity  in  vendee  without  notice  of  prior  parol  sale,  though  he 
receives  notice  before  getting  deed :  70  Ga.  480. 

Purchase  price  paid,  decree  against  corporation,  where  agent  bargained  lot 
to  one  who  paid  purchase  price  to  corporation  and  made  valuable  improve- 
ments: 93  Ga.  747. 

Requisites  for  obtaining  specific  performance  discussed :  71  Ga.  818. 

Right  of  way,  specific  performance  of  verbal  promise  to  convey,  decreed 
here :  80  Ga.  77. 

Security- deed,  agreement  to  lend  money,  borrower  to  execute  security 
deed,  etc.,  executed  except  debtor  did  not  sign  deed,  specific  performance  de- 
creed :  66  Ga.  296. 

Tender,  petition  for  specific  performance  dismissed  because  no  tender  of 
money :  93  Ga.  29. 

Trustee,  specific  performance  of  parol  agreement  by  trustee  to  convey  land, 
not  decreed  here,  although  partly  performed,  trustee  not  having  authority  to 
convey  :  65  Ga.  61. 

Valuable  improvements,  where  meritorious  consideration  and  valuable  im- 
provements: 67  Ga.  248  (29/758).  Must  be  decreed,  on  parol  gift  with  valua- 
ble improvements,  in  order  to  pass  title  so  that  donee's  heir  at  law  may  re- 
cover in  ejectment  against  donee's  subsequent  vendee:  79  Ga.  475.  Where 
possession  of  land  under  parol  contract  of  purchase,  and  valuable  improve- 
ments made,  specific  performance  decreed:  69  Ga.  759;  72/214.  Possession 
under  gift  on  meritorious  consideration,  and  valuable  improvements  made, 
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authorize  specific  performance:  72  Ga.  173.  Decreed,  against  corporation, 
where  agent  bargained,  lot  to  one  who  paid  purchase  price  to  corporation  and 
made  valuable  improvements  :  93  Ga.  747. 

#3887,4852.  §4038.  (3188.)  Of  personalty.  Any  good  reason,  in  equity  and 
good  conscience,  why  the  complainant  should  have  the  possession  of 
specific  personalty  to  which  he  has  title,  will  sustain  a  bill  for  spe- 
cific performance  or  delivery,  and,  unless  rebutted  by  other  equitable 
reasons,  will  justify  a  decree.  The  jury  in  such  cases  may  decree 
either  damages  or  specific  delivery. 

Section  referred  to  and  construed  :  48  Ga.  404,  405.  When  not  decreed  as  to 
breach  of  personal  contract  not  irreparable  in  damages :  18  Ga.  473.  Where  it 
will  be  decreed  as  to  personalty,  being  no  remedy  by  damages :  41  Ga.  326. 

Specific  performance  not  decreed  of  agreement  to  apply  personal  skill  and 
labor  to  personal  property  :  74  Ga.  233. 

$39^8224867,  §4039.  (3189.)  Voluntary  promises.  It  will  not  be  decreed  of  a 
3656.  voluntary  agreement,  or  merely  gratuitous  promise.  If,  however, 
possession  of  lands  has  been  given  under  such  agreement,  upon  a 
meritorious  consideration,  and  valuable  improvements  made  upon 
the  faith  thereof,  equity  will  decree  the  performance  of  the  agree- 
ment. 

Stated  in :  33  Ga.  9.  Section  referred  to  and  construed  with  reference  to 
character  of  improvements:  54  Ga.  624. 

See  "notes  to -section  4037. 

Stated :  67  Ga.  248. 

Refused,  where  father  agreed  to  convey  to  son,  payment  to  come  out  of  the 
profits  of  the  land :  71  Ga.  818. 

Cited  and  discussed :  71  Ga.  818-852. 

Declaratory  of  the  common  law :  71  Ga.  854. 

Part  performance  not  made  out  here :  71  Ga.  818. 

Decree  where  agreement  on  meritorious  consideration,  and  valuable  im- 
provements on  faith  thereof,  but  not  when :  69  Ga.  125. 

Possession  under  a  gift  on  meritorious  consideration,  and  valuable  improve- 
ments made,  authorize  specific  performance:  72  Ga.  173. 

Parol  gift  of  land,  with  possession  of  mei'itorious  consideration,  improve- 
ments after  donor's  death,  materials  ordered  before  with  his  consent,  not 
complete:  92  Ga.  285. 

Contract  must  be  certain,  definite,  and  clear,  etc.  Case  where  one  volunta- 
rily promised  to  will  estate  to  another  for  nursing  him  through  sickness:  69 
■Ga.  126. 

Equity  never  decrees  specific  performance  of  voluntary  or  gratuitous  con- 
tract: 73  Ga.  571. 

Specific  performance  not  decreed  of  gratuitous  promise  to  give  life-insur- 
ance to  insured's  sister:  74  Ga.  670. 

Specific  performance  of  voluntary  conveyance,  not  decreed  against  heirs  of 
grantor:  77  Ga.  28. 

$85490'4033,  §4040.  (3190.)  Inadequacy  of  price.  Mere  inadequacy  of  price, 
though  not  sufficient  to  rescind  a  contract,  may  justify  a  court  in 
refusing  to  decree  a  specific  performance;    so  also  any  other  fact 
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showing  the  contract  to  be  unfair  or  unjust,  or  against  good  con- 
science. 

Stated :  19  Ga.  565 ;  39/511 ;  43/83.  Mere  inadequacy  of  price  alone  no 
ground  for  relief:  6  Ga.  516  ;  19/471.  But  with  other  suspicious  circumstances 
may  indicate  fraud :  9  Ga.  60.  And  with  other  circumstances  indicating  the 
contract  was  unfair,  prevent  decreeing  specific  performance :  46  Ga.  139  ;  60/241 ; 
51/63. 

Cited  and  applied,  where  contract  would  divest  partnership  assets:  72 
Ga.  92. 

Gross  inadequacy  a  strong  circumstance  to  show  fraud,  but  not  per  se  suffi- 
cient :  72  Ga.  644. 

Specific  performance  refused,  if  contrary  to  good  conscience:  73  Ga.  571. 

§4041.  (3191.)  Ability  of  complainant  to  comply.  The  vendor-seek-  §$3542, 8556, 
ing  specific  performance  must  show  an  ability  to  comply  substan- 
tially with  his  contract  in  every  part,  and  as  to  all  the  property; 
but  a  want  of  title,  or  other  inability  as  to  part,  will  not  be  a  good 
answer  to  the  vendee  seeking  performance,  who  is  willing  to  accept 
title  to  the  part,  receiving  compensation  for  the  other.  If  the  defects 
in  the  vendor's  title  be  trifling,  or  comparatively  small,  equity  will 
decree  at  his  instance  granting  compensation  for  such  defects. 

Purchaser  not  obliged  to  rescind,  but  could  claim  compensation  for  defi- 
ciency :  78  Ga.  616. 

§4042.   (3192.)  Damages  for  breach.     If,  for  any  cause,  the  specific  $$3556,4852. 
performance  is  impossible,  or  the  vendee  declines  to  accept  a  per- 
formance in  part,  the  court  may  proceed  to  assess  damages  for  the 
breach  of  the  contract. 

Where  party  has  sold  the  property  so  as  to  prevent  specific  performance, 
damages  may  be  recovered  :  6  Ga.  591. 

Case  for  specific  performance  must  be  made  out  before  damages  recovera- 
ble :  77  Ga.  28. 

General  Note. — Where  no  bill  could  be  sustained  against  father's  represent- 
ative, by  his  son:  12  Ga.  202.  Enforced  because  of  part  performance:  14 
Ga.  238.  To  turn  over  choses  in  action  for  indemnity :  17  Ga.  177.  Where  nec- 
essarily equity  will  decree  performance  in  regard  to  sale  of  lands :  20  Ga.  142 ; 
48/402.  Where  assignees  of  contract  might  have  specific  peformance :  21  Ga.  183. 
Where  decreed  as  to  land  held  under  title  bond :  21  Ga.  403.  Decreed  as  to 
father's  representative,  to  his  son  :  23  Ga.  431.  As  to  parties  to  bill  for  specific 
performance :  29  Ga.  628.  Possession  of  land  under  contract  for  rent  not  part 
performance  of  purchase:  33  Ga.  Sup.  136.  As  between  son-in-law  and  father- 
in-law  :  31  Ga.  295.  Specific  performance  of  an  assignment  to  pay  debts :  32 
Ga.  257.  Where  adequate  remedy  at  law,  equity  will  not  decree  specific  per- 
formance :  32  Ga.  550.  Assignee  of  bond  for  title  may  be  compelled  in  equity 
to  perform  his  contract:  35  Ga.  258.  Where  assignee  could  not  claim  specific 
performance :  40  Ga.  457.  Parol  contract  to  land  should  be  clearly  made  out : 
17  Ga.  15,  559.  Defense  to  incapacity  of  party  to  contract,  settled  by  verdict 
of  jury:  43  Ga.  79;  43/365.  Where  jurisdiction  for  specific  performance,  also 
of  all  correlative  matters  besides  :  43  Ga.  356.  Gross  inadequacy  of  consider- 
ation, a  reason  why  equity  will  notdecree  specific  performance  of  parol  contract 
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for  land :  39  Ga.  511.  No  bill  to  compel  erection  of  stock-gaps  or  bridges,  deed 
of  right  of  way  having  no  such  provisions :  50  Ga.  211.  As  to  costs  against  de- 
fendant :  61  Ga.  626.  That  vendor  remaining  in  possession  did  not  prevent  his 
calling  on  defendant  for  specific  performance:  65  Ga.  652,  653.  Specific  per- 
formance of  signature  of  a  deed:  66  Ga.  296. 

Must  make  out  clear  case,  and  contract  must  be  specific :  77  Ga.  29. 

Decreed  here,  against  purchaser,  using  portion  of  land,  failing  to  perform 
contract  as  to  all ;  right  not  lost  by  vendor  remaining  in  possession  after  such 
failure :  65  Ga.  652,  653. 

Specific  performance  of  bond  for  titles  not  decreed  against  transferee  of  pur- 
chase-money note  :  75  Ga.  840. 

Where  bond  for  titles  and  defaults  in  notes  and  vendor  retakes  land,  vendee 
cannot  tender  money  and  require  specific  performance :  91  Ga.  33. 


THE  CODE  OF  PEACTICE. 


FIRST  TITLE. 

Courts  of  Original  Jurisdiction,  Their  Officers,  Organizations, 

and  Practice. 


CHAPTER  1. 

general  provisions. 

§4043.   (203.)  Judicial  power ^  where  vested.     The  judicial  power  of  W4^  5632. 
the  State  is  vested  in  such  tribunals  as  are  created  by  the  Constitu- 
tion, and  such  other  inferior  courts  as  are  or  may  be  established  by 
law,  and  such  persons  as  are  or  may  be  specially  invested  with  pow- 
ers of  a  judicial  nature. 

§4044.   (204.)  Rules  of  court.     The  rules  of  the  respective  courts,  $$4386,5632. 
legally  adopted  and  not  in  conflict  with  the  Constitution  of  the 
United  States,  of  this  State,  or  the  laws  thereof,  are  binding  and 
must  be  observed. 

Rules  of  court  binding:  8  Ga.  338.  Section  cited  and  construed:  33  Ga. 
215;  56/229.  Authority  of  judges  in  establishing:  19  Ga.  220.  Cannot,  under 
this  section,  have  clerk's  fees  paid  in  advance:  30  Ga.  938.  By  twenty-first 
(21)  common-law  rule,  cannot  dispense  with  pleadings:  56  Ga.  673. 

Cited :  70  Ga.  445. 

§4045.   (205.)    When  judicial  officer  is  disqualified.     No  judge  or  jus-^obiTVeo 
tice  of  any  court,  no  ordinary,  justice  of  the  peace,  nor  presiding  Ap  tf^868 
officer  of  any  inferior  judicature  or  commission,  can  sit  in  any  cause  J?8^' \^' 
or  proceeding  in  which  he  is  pecuniarily  interested,  or  related  to  536°- 
either  party  within  the  fourth  degree  of  consanguinity  or  affinity,  nor 
of  which  he  has  been  of  counsel,  nor  in  which  he  has  presided  in  any 
inferior  judicature  when  his  ruling  or  decision  is  the  subject  of  re- 
view, without  the  consent  of  all  the  parties  in  interest:  Provided, 
that  in  all  cases  in  which  the  presiding  judge  of  the  superior  court 
may  have  been  employed  as  counsel  before  his  appointment  as  judge, 
he  shall  preside  in  such  cases  if  the  opposite  party  or  counsel  agree 
in  writing  that  he  may  preside,  unless  the  judge  declines  so  to  do. 
62  977 
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Act  of  1801  is  constitutional :  4  Ga.  133.  Cannot  be  judge  in  own  case :  4  Ga. 
385  ;  6/448.  Where  judge  of  the  superior  court  is  interested,  a  judge  of  another 
circuit  presides :  11  Ga.  438.  Private  interests  of  judge  incapacitate  him :  17 
Ga.  253.  Where  ordinary  kin  to  a  grantee  of  a  homestead  :  45  Ga.  621.  Pecu- 
niary interest  of  a  judge,  when  it  does  not  vitiate  an  award :  39  Ga.  678.  Ex- 
ecutor of  a  will  caveated,  married  the  sister  of  the  wife  of  a  judge  of  the 
Supreme  Court,  does  not  prevent  that  judge  from  presiding  in  the  case  :  45  Ga. 
414.  Interest  as  arbitrators  generally  avoids  the  award :  44  Ga.  473.  Justice 
of  the  peace,  issuing  a  distress  warrant,  to  be  used  by  his  father:  55  Ga.  607. 
Judge  dismissing  a  case  where  he  was  once  of  counsel,  does  not  make  it  illegal : 
58  Ga.  355.  Where  judge  having  been  of  counsel  in  the  case  invalidates  the 
decree:  62  Ga.  173.  Mayor  of  a  city,  where  his  official  and  judicial  duties  con- 
flict: 60  Ga.  225.  Ordinary,  although  he  is  a  surety  on  collector's  bond,  can 
order  an  execution  against  the  principal  and  himself :  60  Ga.  296.  Where 
defendant  married  sister-in-law  of  the  judge's  wife:  53  Ga.  584.  Directors 
and  stockholders  in  a  bank  can  perform  no  judicial  act  about  the  bank,  attach- 
ment case :  59  Ga.  380-384. 

See  T.  U.  P.  Charl.  143. 

It  is  present,  not  past,  interest  which  disqualifies  ;  having  been  director  of 
corporation  does  not  disqualify  to  try  suit  for  services  rendered  while  he  was 
director:  70  Ga.  712. 

Disqualification  from  relationship  refers  to  parties  ;  judge  may  decree  costs 
to  an  auditor  though  related  to  him  :  71  Ga.  11. 

Judgment  not  void  because  judge  equally  kin  to  both  parties,  especially  if 
acquiesced  in  for  five  years :  73  Ga.  48. 

Alderman  owning  lands  flooded  by  pond,  who  had  declared  same  a  nuisance, 
was  disqualified  to  act  as  judge,  for  city,  on  trial  of  question  as  to  such  alleged 
nuisance:  73  Ga.  484. 

Judgment  by  justice  of  the  peace  related  to  party,  only  voidable:  77  Ga.  46. 

Counsel  in  original  proceedings  for  sale  of  trust  property,  not  qualified  as 
judge  to  confirm  sale  subsequently  :  81  Ga.  360;  citing  62  Ga.  36. 

Husbands  of  cousins  not  related  by  affinity  or  otherwise :  84  Ga.  145. 

Competent  where  disqualification  ceased  to  exist  before  trial,  by  death  of 
interested  relatives:  75  Ga.  419. 

Judge  having  been  counsel  in  cases  involving  similar  issues  brought  by  same 
plaintiff,  not  disqualified  :  93  Ga.  329. 

"p01^1892'        §4046.    (4711.)   Powers  of  courts  to  punish  for  contempt.     The  pow- 
423^426i8'ers  °f  the  several  courts  in  this  State  to  issue  attachments  and  in- 
442^4770'  ^°*  summary  punishment  for  contempt  of  court  shall  not  extend  to 
4285' 4779'  any  cases,  except  the  misbehavior  of  any  person  or  persons  in  the 
4583, 5728.  presence  Gf  said  courts  or  so  near  thereto  as  to  obstruct  the  adminis- 
tration   of   justice,    the  misbehavior  of  any  of  the  officers  of  said 
courts  in  their  official  transactions,  and  the  disobedience  or  resist- 
ance by  any  officer  of  said  courts,  party,  juror,  witness  or  other  per- 
son or  persons,  to  any  lawful  writ,  process,  order,  rule,  decree  or 
command  of  the  said  courts: 

1.  Provided,  that  in  no  case  shall  any  person  be  imprisoned  for 
contempt  for  failing  or  refusing  to  pay  over  money  under  any  order, 
decree  or  judgment  of  any  court  of  law  or  any  other  court  of  this 
State,  when  he  denies  that  the  money  ordered  or  decreed  to  be  paid 


979  FIRST  TITLE  .—CHAPTER  1 .  §  4046 


Courts  of  original  jurisdiction,  officers,  organizations,  and  practice;  general  provisions. 

over  is  in  his  power,  custody  or  control,  until  he  has  a  trial  by  jury 
as  herein  provided. 

2.  The  allegation  of  the  plaintiff,  receiver,  referee  or  any  other 
person  or  persons  that  the  defendant  has  a  certain  sum  of  money 
within  his  power,  custody  or  control  which  he  is  withholding  or  re- 
fuses or  fails  to  pay  over,  and  the  denial  of  the  defendant  that  he 
has  the  power,  custody  or  control  of  said  money,  shall  form  the 
issue  to  be  tried  by  the  jury,  and  the  jury  shall  pass  upon  the  fact. 

3.  The  judge  presiding  shall  cause  questions  to  be  propounded  in  §§4818, 4850. 
writing  to  the  jury;  when  every  question  propounded  shall  be  an- 
swered by  the  jury  in  their  verdict,  and  upon  the  answers  made  to 

such  questions  by  the  jury  the  judge  shall  adjudge  or  decree  whether 
the  defendant  be  or  not  in  contempt,  with  the  right  to  either  party 
to  move  for  a  new  trial  and  carry  the  case  to  the  Supreme  Court 
by  bill  of  exceptions  as  in  other  civil  cases. 

4.  The  issue  being  made,  a  bond  may  be  required  in  the  discre- 
tion of  the  court  for  the  appearance  of  the  defendant  for  trial,  which 
bond  shall  be  of  sufficient  size  to  procure  the  attendance  of  defend- 
ant to  appear  and  answer  the  final  judgment  or  decree  in  the  case, 
which  shall  be  approved  by  the  judge,  and  on  failure  to  appear  the 
bond  shall  be  forfeited  as  in  criminal  cases,  and  in  default  of  bond 
the  defendant  may  be  committed  to  jail  for  safe-keeping  until  trial. 

Proceedings  against  a  sheriff  for  contempt :  2  Ga.  220 ;  50/336  ;  6/575  ;  42/83 ; 
54/650;  57/24;  59/822;  60/334,  244,  410.  Officer  acting  under  a  new  appoint- 
ment, not  in  contempt  of  the  judgment  of  a  court  ousting  him  from  office 
under  a  former  appointment :  8  Ga.  230.  May  purge  of  contempt  of  an  injunc- 
tion by  sworn  denial  of  notice  of  it :  19  Ga.  527.  Questions  of  contempt  gener- 
ally for  the  discretion  of  the  court  offended  thereby:  27  Ga.  476;  36/346; 
39/191 ;  56/98.  When  this  discretion  controlled :  55  Ga.  273.  Where  guardian 
not  subject  to  contempt  for  failure  to  pay  over  money  to  a  receiver:  33  Ga. 
271.  When  a  judge  may  enforce  in  vacation  the  paying  over  of  a  fund  to  a  re- 
ceiver :  34  Ga.  162.  Sufficient  if  the  party  had  notice  in  any  manner :  61  Ga.  164. 
Courts  of  equity  will  enforce  their  orders  by  attachments  ;  remedial  proceed- 
ing :  36  Ga.  346.  Attachment  against  attorneys :  59  Ga.  523 ;  58/300,  121 .  Dis- 
obedient to  an  injunction  :  39  Ga.  191 ;  40/356  ;  19/527  ;  36/346 ;  56/98  ;  41/466. 
When  an  order  of  court  requiring  the  delivery  of  money  on  pain  of  impris- 
onment did  not  infringe  on  the  constitutional  prohibition  against  impris- 
onment for  debt:  41  Ga.  467;  see  also  44  Ga.  216;  57/407;  58/122;  59/523. 
Attachment  for  violating  the  restraining  order  of  the  chancellor:  53  Ga.  200; 
54/257.  Only  extends  to  an  officer- in  an  official  transaction,  and  to  disobedi- 
ence or  resistance  by  other  persons  to  lawful  writ,  process,  etc. :  54  Ga.  649, 
650.  And  where  a  justice  of  the  peace,  not  being  an  officer  of  the  superior 
court,  was  not  liable  to  be  there  attached  :  54  Ga.  621.  Where  rule  nisi  calling 
on  the  sheriff  to  show  cause  why  he  should  not  be  attached  must  be  sued  out 
and  served  on  him  before  he  could  be  attached  for  contempt:  57  Ga.  24.  Yet 
this  may  be  embodied  in  the  rule  nisi  calling  on  him  to  show  cause  why  he 
does  not  pay  money :  57  Ga.  161 ;  59/523.  When  attachment  for  contempt  did 
not  lie  against  a  guardian  :  58  Ga.  70.  When  client  could  enforce  rule  absolute 
against  an  attorney  by  an  attachment  or  execution  :  58  Ga.  121.     See  67  Ga.  758. 
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Dispossessing  receiver  of  property  is  contempt :  70  Ga.  717. 

Title  should  not  be  tried  in  proceeding  for  contempt:  70  Ga.  717. 

Rule  nisi  discharged,  Supreme  Court  reluctant  to  interfere:  70  Ga.  717. 

As  to  violations  of  injunctions,  see  general  note  after  section  4928. 

Chancellor  has  wide  discretion  as  to  attachments  for  violating  injunctions  : 
67  Ga.  758. 

Not  to  pay  master's  fees  not  contempt,  unless  order  to  pay  peremptory  as  to 
time  as  well  as  amount :  78  Ga.  360. 

Publisher  of  newspaper  in  contempt  for  refusing  to  testify  as  to  who  was 
author  of  libelous  publication  :  77  Ga.  243. 

Defendant  imprisoned  for  contempt  in  not  turning  over  funds,  etc.,  to  re- 
ceiver :  76  Ga.  830. 

Proper  case  for  punishment  of  counsel  for  contempt:  80  Ga.  652. 

Husband  failing  to  pay  alimony,  when  able,  may  be  imprisoned  for  con- 
tempt :  80  Ga.  706. 

Order  rightly  granted  in  vacation,  requiring  trustee  to  pay  money  to  support 
of  beneficiary,  enforced  by  attachment  for  contempt:  79  Ga.  384. 

Sheriff  liable  to  rule  for  contempt  for  failure  to  discharge  his  duty  relative 
to  execution  and  return  of  final  process :  65  Ga.  270. 

As  to  rules  against  officers  of  court,  see  section  4769  et  seq.,  and  notes. 

Attorney  for  defendant,  bound  by  injunction,  although  acting  for  new  client, 
punishable  for  violation  thereof:  68  Ga.  188. 

Punishable  contempt,  for  suitor,  during  recess,  in  the  court-room  and  judge's 
presence,  to  discuss  his  case  in  presence  of  jurors  who  try  it,  etc. :  82  Ga.  776. 

Habeas  corpus  resorted  to  in  vain,  where  defendant  imprisoned  for  failure  to 
turn  over  assets  to  receiver.  Not  imprisonment  for  debt,  nor  is  the  imprison- 
ment illegal  as  requiring  defendant  to  furnish  evidence  tending  to  criminate 
himself:  83  Ga.  499. 

Defendant  may  be  attached  and  imprisoned  for  contempt  in  failing  to  de- 
liver specific  fund  to  receiver ;  not  imprisonment  for  debt :  88  Ga.  361. 

Defendant  purged  himself  of  contempt  in  failing  to  deliver  assets  to  re- 
ceiver :  88  Ga.  79. 

Refusal  to  attach  for  not  paying  in  money,  etc.,  not  reversed  here :  89  Ga.  29. 

Refusal  to  punish  for  contempt  in  failing  to  surrender  property  to  tempo- 
rary receiver,  not  reversed  where  permanent  receiver,  etc.,  refused :  89  Ga.  130. 

Remedial  proceeding  for  contempt  affirmed  by  Supreme  Court,  excuses 
which  might  have  been  presented  res  judicata:  89  Ga.  228 ;  see  also  58  Ga.  300. 

This  cannot  be  invoked,  however,  to  make  imprisonment  perpetual ;  as  to 
defendant's  poverty :  89  Ga.  228. 

Town  council,  made  a  court  by  charter,  may  fine  for  contempt :  84  Ga.  65. 

Order  attaching  for  contempt,  failing  to  show  what  assets  withheld,  mere 
irregularity,  and  not  ground  for  reversal:  85  Ga.  171. 

President  of  corporation  may  be  attached  for  contempt,  for  i*efusing  to  sur- 
render assets  of  the  company  to  receiver,  though  not  individually  party  to 
suit:  85  Ga.  171. 

Judge  of  county  court  refusing  to  answer  certiorari  attached  by  judge  of 
superior  court  for  contempt:  91  Ga.  107. 

Newspaper  comments  on  case  on  trial  before  jury  held  punishable,  contempt 
of  court :  91  Ga.  348. 

As  to  conclusiveness  of  judgment  for  contempt ;  afterwards  admitting  to 
bail  and  modifying  punishment:  92  Ga.  109. 

Tenant  abandoning  possession  and  dismissing  petition  after  restraining  dis- 
possession, court  cannot  summarily  turn  out  party  in  possession  nor  punish 
him  :  92  Ga.  656. 
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Denial  of  motion  to  dismiss  petition  for  jury  trial  in  contempt  case,  peti- 
tioner prior  to  Act  of  1892  having  been  adjudged  guilty,  reviewable:  92  Ga. 
108. 

Act  of  1892  prospective  in  purpose ;  when  applicable :  92  Ga.  109. 

§4047.   (206.)  Powers  of  courts  enumerated.  Every  court  has  power — 

1.  To  preserve  and  enforce  order  in  its  immediate  presence,  and$4046- 
as  near  thereto  as  is  necessary  to  prevent  interruption,  disturbance, 

or  hindrance  to  its  proceedings. 

2.  To  enforce  order  before  a  person  or  body  empowered  to  conduct 
a  judicial  investigation  under  its  authority. 

3.  To  compel  obedience  to  its  judgments,  orders  and  process,  and$4583- 
to  the  orders  of  a  judge  out  of  court,  in  an  action  or  proceeding 
therein. 

Section  cited:  34  Ga.  166.     See  notes  to  section  4046. 

4.  To  control,  in  furtherance  of  justice,  the  conduct  of  its  officers^4363'4781- 
and  all  other  persons  connected  with  a  judicial  proceeding  before  it, 

in  every  matter  appertaining  thereto. 

Must  be  while  suit  pending:  34  Ga.  378. 

Whatever  reason  was  for  examining  colored  female  (alleged  to  be  of  bad 
character)  by  interrogatories,  court  could  have  produced  her  for  good  cause 
shown :  83  Ga.  356 ;  see  also  77  Ga.  192,  198. 

In  suit  for  physical  injury  alleged  to  be  permanent,  court  may  require 
plaintiff  to  undergo  examination  by  physicians  at  instance  and  expense  of 
defendant :  82  Ga.  719. 

5.  To  administer  oaths  in  an  action  or  proceeding  pending  therein,  $$4362,4382, 
and  in  all  other  cases,  when  it  may  be  necessary,  in  the  exercise  of  its 
powers  and  duties. 

6.  To  amend  and  control  its  process  and  orders,  so  as  to  make $$5125, 5109, 
them  conformable  to  law  and  justice,  and  to  amend  its  own  records, 

so  as  to  make  them  conform  to  the  truth. 

Case  of  an  attachment  before  a  magistrate :  45  Ga.  299.  Declaration  and 
process  amendable :  26  Ga.  430.  Verdict  placed  on  the  minutes  of  the  superior 
court  nunc  pro  tunc:  45  Ga.  120. 

Process  properly  directed,  etc.,  but  erroneously  stating  defendant's  name  at 
head,  amendable,  when:  68  Ga.  828. 

Cited,  where  defendant  moved  to  dismiss  bail-trover  because  clerk  annexed 
original,  instead  of  copy,  affidavit  to  petition:  71  Ga.  382. 

Judgment  nunc  pro  tunc  after  death  of  party,  upon  verdict  rendered  in  his 
favor  during  his  life :  73  Ga.  803. 

Certain  irregularities  in  justice-court  summons  amendable,  and,  if  not 
amended,  cured  by  judgment:  76Ga.  683. 

Process  amendable  as  liberally  as  other  pleadings  :  78  Ga.  792. 

This  section  and  section  5109  construed  in  pari  materia:  78  Ga.  792. 

Process  requiring  appearance  at  next  term,  but  erroneously  stating  month 
thereof,  amendable :  86  Ga.  203. 

County  commissioners'  records  corrected  nunc  pro  tunc:  87  Ga.  283. 

Process  mistaking  plaintiff's  name,  amendable,  before  or  after  judgment : 
88  Ga.  245 ;  citing  29  Ga.  339 ;  68/828,  831. 
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$$4336.4361.  §4048.  (207.)  Records  not  to  be  removed.  No  records  or  papers  of 
any  court  must  be  removed  out  of  the  county,  except  in  cases  of  in- 
vasion whereby  the  same  may  be  endangered,  or  unless  by  order  of 
the  court. 

Practice  of  taking  record  to  another  county  to  be  used  in  evidence,  con- 
demned :  72  Ga.  479. 

$$4336,4360.  §4049.  (208.)  Minutes  must  be  read  and  signed.  The  minutes  of 
every  court  of  record  must  be  read  each  morning  by  the  clerk  in  open 
court,  and,  on  the  adjournment  of  the  court,  must  be  signed  by  the 
judge,  judges,  or  justices  thereof;  but,  if  not  signed,  are  valid,  un- 
less repudiated  by  the  court. 

Minutes  need  not  be  signed  by  the  judge  or  show  where  the  court  met:  20 
Ga.  328. 

$4356.  §4050.   (209.)    Where  there  is  no  clerk.     The  acts  of  a  court  shall 

not  lack  validity  for  the  want  of  a  clerk;  and  whenever  there  is  no 
clerk,  or  none  to  be  had,  or  he  is  incapable  of  discharging  his  duty, 
and  any  court  performs  that  duty  itself,  its  action  as  such  is  valid. 
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ARTICLE  1. 

JUSTICES    OF    THE    PEACE,    NOTARIES    PUBLIC,  AND    THEIR    COURTS. 

Act  1819,         §4051.   (435.)   One  justice  of  the  peace  in  each  district.     There  shall 

$5855. ' '      be  one  justice  of  the  peace  in  each  militia  district  of  the  several 

counties  of  this  State,  elected  by  the  people  of  each  district  in  the 

manner  hereinafter  prescribed,  who  holds  his  office  for  four  years, 

unless  sooner  removed. 

When  justice  of  the  peace  moves  from  the  district  in  which  he  has  been 
commissioned  and  selected,  he  vacates  his  office:  20  Ga.  746. 

$5858.  §4052.   (436.)    Notaries  public,  their  appointment  and  term.     Com- 

missioned notaries  public,  not  to  exceed  one  for  each  militia  district, 
may  be  appointed  by  the  judges  of  the  superior  courts  in  their  re- 
spective circuits,  upon  recommendation  of  the  grand  juries  of  the 
several  counties.  They  shall  be  commissioned  by  the  Governor  for 
the  term  of  four  years,  and  shall  be  ex  officio  justices  of  the  peace, 
and  shall  be  removable  on  conviction  for  malpractice  in  office. 

Conviction  of  a  notary  public  of  malpractice  in  office  :  46  Ga.  209. 
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§4053.   Commissions,   when  to  be  issued.     The  Governor  shall   not  ^f*^1884"5' 
issue  a  commission  to  any  notary  public  and  ex  officio  justice  of  the 
peace,  unless  it  shall  appear  from  the  order  of  appointment  that  such 
appointment  was  made  at  the  term  of  the  court  next  preceding  the  va- 
cancy, or  at  some  succeeding  term  after  such  vacancy  has  occurred. 

§4054.  List  of  notaries  public,  ex  officio  justices  of  the  peace.  The  clerk  ^ct|5188i"5' 
of  the  superior  court  of  each  county  shall  prepare  and  keep  in  his 
office  a  correct  list  of  all  the  notaries  public  who  are  ex  officio  justices  of 
the  peace  of  the  county,  showing  the  time  of  the  expiration  of  the 
term  of  office  of  each  one;  and  each  list  shall  be  accessible  to  the 
grand  jury  of  the  county  at  each  term  of  the  court. 

84055.   Suit  aqainst  justice.     No  suit  shall  be  brought  against  any  $§4331, 4071. 
justice  for  anything  done  by  him  in  the  execution  of  his  office,  un-iGa.kw." 
til  notice  in  writing  shall  have  been  given  to  him,  or  left  at  his  usual 
place  of  abode,  one  calendar  month. 

§4056.   Contents  of  notice.     Said  notice  shall  clearly  and  explicitly  j7^^8' 
state   the  cause  of   action  which  the  party  has  or  claims  to  have 
against  said  justice,  and  no  evidence  shall  be  permitted  to  be  given 
by  the  plaintiff  on  the  trial  except  such  as  relates  to  matters  con- 
tained in  the  notice. 

§4057.    Within  what  time  suit  brought.     The  action  must  be  com-|^  718 
menced  within  six  months  after  the  act  committed  by  the  justice. 

§4058.    Tender  by  justice.     At  any  time  within  one  calendar  month  lf^  718 
after  such  notice,  the  justice  may  tender  amends  to  the  party  com- 
plaining, and  if  the  same  is  not  accepted,  may  plead  such  tender  with 
a  plea  of  ''not  guilty,"  or  other  plea. 

§4059.   (437.)  How  removed.     Justices  are  removed  from  office  in  ^j^19^ 
the  manner  prescribed  by  the  Constitution,  and  also  on  conviction^4084'5857- 
for  malpractice  in  office,  or  for  any  felonious  or  infamous  crime. 

§4060.   (3961.)  Justices  of  the  peace  and  constables,  where  ruled.     Jus-  Aco^8206'49 
tices  of  the  peace  and  constables  shall  be  so  far  considered  officers  of  ^J^fei 
the  superior  court,  as  to  be  subject  to  be  ruled  under  similar  regula-  Actsw76, 
tions  as  are  provided  in  relation  to  any  other  officer  of  said  court, 
and  shall  be  subject  to  all  the  pains  and  penalties  as  are  provided, 
in  case  of  a  rule  absolute  against  sheriffs  and  other  officers  of  said 
court,  when  they,  or  either  of  them,  shall  refuse  or  neglect  to  collect 
or  pay  over  any  money  which  they  may  have  received  or  collected  in 
their  official  capacity. 

Where  justice  of  the  peace  liable  to  be  ruled  for  money  collected  before 
judgment:  5  Ga.  384.  Section  referred  to  and  construed :  54  Ga.  622,  623.  Rule 
and  judgment  against  a  justice  of  the  peace  for  the  amount  due  and  twenty 
per  cent,  damages:  61  Ga.  546, '547. 

§4061.   (438.)    Vacancies,  how  filled.     Vacancies  are  filled   in    the  ^J^aw. 
following  manner:     If  there  is  a  justice  of  the  peace  in  the  district $101, 
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where  the  vacancy  occurs,  he  shall  appoint  some  Saturday  in  a 
month  and  advertise  the  same  at  three  of  the  most  public  places 
therein,  at  least  fifteen  days  before  the  day  appointed. 

§4062.  (439.)  Election,  hoiv  held.  On  said  day  said  justice  with 
two  freeholders  must  hold  said  election  in  the  same  manner  that  a 
regular  election  for  justice  of  the  peace  is  held,  and  duly  certify  the 
same  to  the  Governor,  who  must  commission  the  person  elected  for 
the  unexpired  term. 

Acts  1862-3,     §4063.   (440.)  If  no  justice.     If  there  is  no  justice  of  the  peace  in 

$161.  the  district  where  the  vacancy  occurs,  the  ordinary  of  the  county 

must  order  an  election  in  the  same  manner,  which  may  be  held  by 
three  freeholders  of  the  district,  who  must  hold  and  certify  said 
election  in  the  same  manner. 

$4090.  §4064.   (441.)    Qualifications,  etc..     All  persons  are  eligible  to  the 

office  of  justice  of  the  peace  who  are  entitled,  in  the  county  in  which 
the  district  is  situated,  to  vote  for  the  members  of  the  General  As- 
sembly, who  have  been  three  months  in  the  district  next  preceding 
the  election,  and  who  do  not  labor  under  any  disqualification. 

§4065.  (442.)  Failure  to  elect.  When  any  district  is  without  a 
justice  of  the  peace,  and  an  election  has  been  legally  ordered  to  sup- 
ply the  vacancy,  and  none  is  bona  fide  held  at  the  time  and  place 
appointed,  it  is  the  duty  of  the  ordinary  to  appoint  one  person,  resi- 
dent in  the  district,  such  justice  to  have  it  certified  to  the  Governor, 
who  must  commission  the  appointee  for  the  required  term. 

§4066.  (443.)  Oath.  Justices  of  the  peace,  including  commis- 
sioned notaries  public  who  are  ex  officio  justices  of  the  peace,  before 
entering  on  the  duties  of  their  office,  besides  the  oath  required  for 
all  civil  officers,  must  take  the  following  oath:  "I  do  swear  that  I 
will  administer  justice  without  respect  to  persons,  and  do  equal 
rights  to  the  poor  and  to  the  rich,  and  that  I  will  faithfully  dis- 
charge all  the  duties  incumbent  on  me  as  a  justice  of  the  peace  for 

the  county  of  ,  agreeably  to  the  Constitution  and  laws  of  this 

State,  and  according  to  the  best  of  my  ability  and  understanding. 
So  help  me  God." 

§4067.  (444.)  Oaths,  before  whom  taken.  Such  oaths  shall  be  taken 
and  subscribed  before  the  ordinary  of  the  county. 

A(jobh,i38.      §4068.   (446.)   Civil  jurisdiction.     They  have  a  general  and  original 

A^'t,1^«\n   jurisdiction : 

Cobb,  649.   •' 

Acot!b!:i(ii.       1-   In  all  civil  cases  arising  ex  contractu,  and  in  cases  of  injuries  or 
Apct2514855"6'  damages  to  personal  property,  where  the  principal  sum  claimed  does 
(i)954*iio69  not'  exceed  one  hundred  dollars,  and  in  cases  where  the  debt  has 
been  larger  and  the  balance  due  is  not  more  than  said  amount. 

Creditor  cannot  bring  his  claim  within  jurisdiction  by  entering  credit:  58 
Ga.  406,  77. 
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Cited:  65 Ga.  255. 

Has  jurisdiction  of  all  cases,  ex  contractu  andeo;  delicto,  to  $100:  58  Ga.  534. 

See  notes  to  section  4101. 

Under  Constitution  of  1868,  had  jurisdiction  of  damages  to  realty,  but  not 
under  Constitution  of  1877.  Cases  pending  on  appeal  not  affected  by  change: 
69  Ga.  577. 

Judgment  for  $100,  interest  and  attorney's  fee,  void :  69  Ga.  587,  756. 

Judgment  predicated  on  note  for  $95.00  and  ten  per  cent,  attorney's  fees, 
void :  87  Ga.  288 ;  see  also  73  Ga.  122,  240. 

Jurisdiction  not  afterwards  conferred  by  agreement  that  judgment  be  ren- 
dered for  $100  and  interest :  73  Ga.  240. 

Judgment  exceeding  $100  for  principal  and  attorney's  fees,  not  validated  by 
striking  excess :  73  Ga.  122. 

Amount  laid  in  summons  fixes  jurisdiction  ;  verdict  for  more  than  $100  does 
not  oust  jurisdiction  ;  excess  may  be  written  off:  78  Ga.  136. 

Doubtful  whether  lien  on  realty  enforceable  by  suit  in  justice  court:  73 
Ga.  241. 

Jurisdiction  does  not  extend  to  actions  for  damages  for  injuries  to  person 
or  reputation :  76  Ga.  355. 

Justices  have  jurisdiction  of  breach  of  warranty  in  horse-sale :  80  Ga.  150. 

Where  express  company  received  $1,100  and  delivered  but  $1,000,  justice 
court  had  jurisdiction  of  breach  of  contract  of  carriage:  94  Ga.  450. 

Has  no  jurisdiction  of  suit  on  note  when  principal  and  attorney's  fees  sued 
for  more  than  $100,  judgment  void :  75  Ga.  504 ;  95/204. 

Although  claim  for  attorney's  fees  abandoned  at  trial :  95  Ga.  660. 

Note  for  $100  and  attorney's  fees  if  sued,  justice  court  has  jurisdiction  of 
attachment  for  the  debt  without  attorney's  fees :  95  Ga.  757. 

Account  balanced  at  end  of  each  year  and  balance  carried  to  next  year,  can- 
not be  divided  so  as  to  give  jurisdiction :  72  Ga.  147. 

It  is  permissible  to  divide  up  large  debt,  to  hasten  collection  in  justice 
court;  whether  this  can  be  done  to  defeat  attachment  levy,  doubtful:  73 
Ga.  241. 

Justice  court  has  no  jurisdiction  of  claim  where  two  executions  aggrega- 
ting over  $100,  levied  on  properly  claimed  :  76  Ga.  769. 

Where  character  of  action,  though  somewhat  confused,  was  substantially 
for  breach  of  contract,  and  justice  of  peace  had  jurisdiction :  78  Ga.  665. 

Justice  court  has  no  jurisdiction  of  damages  to  steamboat  company  from 
detention  of  steamer  at  river-bridge :  81  Ga.  47 ;  distinguishing  62  Ga.  345. 

Justice  of  peace  had  jurisdiction  of  suit  for  $100  on  $300  forthcoming  bond  : 
81  Ga.  199. 

A  statutory  penalty  is  not  an  obligation  arising  ex  contractu,  and  justice 
court  has  no  jurisdiction  :  84  Ga.  408. 

2.  Of  contests  for  the  mere  possession  of  personal  property.  $$3885,4799. 

3.  Of  forcible  entries  and  detainers,  or  either,  with  the  aid  of  a$4824- 
jury  of  twelve  men,  as  prescribed  by  this  Code. 

4.  Of  all  other  causes  when  jurisdiction  is  constitutionally  given  §4082- 
them,  in  their  capacity  as  courts  of  justice. 

Jurisdiction  of,  against  a  bank  refusing  to  pay  in  specie,  under  Act  of  1842 
(Cobb,  100):  12  Ga.531.  Justices  of  the  peace's  jurisdiction  enlarged  in  Macon 
under  Act  of  1852:  17  Ga.  348.  Act  of  1855-6,  extending  jurisdiction  to  at- 
tachments :  25  Ga.  151.  A  claim  may  be  brought  within  the  jurisdiction  of, 
by  payments :  30  Ga.  8.    Action  against  an  innkeeper  to  recover  value  of  a 
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lost  overcoat:  39  Ga.  105.  When  have  no  jurisdiction  over  nuisances  in  a  town 
or  city :  40  Ga.  87.  Distress  warrants  may  be  obtained  before,  for  an  amount, 
larger  than  could  sue  for:  44  Ga.  243.  Concurrent  with  the  superior  court,  of 
debts  less  than  $100 :  43  Ga.  360.  Creditor  cannot  write  off  from  the  amount 
so  as  to  bring  it  within  jurisdiction  of  justice  of  the  peace,  without  consent  of 
debtor:  58  Ga.  406-477.  Cannot  set  aside  a  judgment  or  grant  a  new  trial:  54 
Ga.  584,  585.  May  be  restrained  by  writ  of  prohibition  from  setting  aside 
judgment:  54  Ga.  596.  Cannot  set  aside  his  own  judgment  and  grant  new 
trial,  but  may  treat  his  void  judgment  as  nullity  :  68  Ga.  455  ;  55/410.  Cannot 
open  a  case  again,  after  judgment,  and  render  second  judgment:  64  Ga.  565. 
Where  claim  is  for  $50.00,  may  certiorari  a  case  arising  from  the  suit :  51 
Ga.  194.  Case  for  damages  against  a  railroad  caused  by  injury  from  barbed- 
wire  fence :  62  Ga.  679,  680.  Trover  can  be  brought  before,  for  $100,  under  the 
Constitution  of  1877 :  62  Ga.  346 ;  57/218 ;  61/230.  Have  jurisdiction  of  torts 
as  well  as  contracts,  in  this  case  against  a  railroad  for  killing  stock,  to  the 
amount  of  $100:  58  Ga.  534. 

M4iio,4068.  §4069.  (447.)  Debts  may  be  divided.  Debts  which  in  the  aggre- 
gate amount  to  more  than  justice's-court  jurisdiction,  may  be  di- 
vided into  liquidated  demands,  so  as  to  bring  them  each  within  such 
jurisdiction. 

Bill-holder  may  divide  bills  held  against  a  bank  so  as  to  bring  his  demand 
within  the  jurisdiction:  12  Ga.  531.  Section  cited  and  discussed:  60  Ga. 
669-672.  Right  to  consolidate  suits  in,  if  the  court  not  thereby  ousted  of  juris- 
diction :  45  Ga.  96 ;  35/82.  Creditor  cannot  place  a  claim  within  jurisdiction, 
by  a  cr,edit,  without  the  debtor's  consent:  58  Ga.  406. 

See  general  note  hereafter,  catchword  "Creditor." 

As  to  whether  priority  can  be  thus  obtained  over  creditor  who  has  actually 
attached :  69  Ga.  133. 

Account  divided  into  four  parts  due  at  different  times,  after  all  fell  due 
creditor  could  bring  suit  on  each  separately.  "Liquidated"  construed:  76 
Ga.  631. 

Where  large  debt  divided  up  and  judgment  obtained  ahead  of  other  cred- 
itors, held  collusive:  87  Ga.  288. 

Where  creditor  divided  up  $220  account,  debtor  failing  to  object  until  all 
suits  appealed  to  superior  court  and  judgment  had  in  one,  presumed  to  assent. 
Too  late  then  in  another  of  said  appeals  to  raise  jurisdictional  question  in 
pleading  this  judgment  as  former  recovery.  Besides,  such  plea  in  bar  admit- 
ted the  justice  of  peace's  jurisdiction :  94  Ga.  549. 

$$5856,4102,  §4070.  (448.)  Limits  of  jurisdiction.  Their  civil  jurisdiction  ex- 
tends over  persons  resident  of  their  respective  districts,  and  itinerant 
persons,  and  to  persons  of  other  districts  in  certain  particular  cases 
provided  for  in  this  Code. 

$4055.  §4071.   (449.)  Justice,  when  sued.     One  justice  of  the  peace  may- 

sue  or  be  sued  before  the  other  in  his  own  district. 

Act  mi  §4072.   (450.)    Where  justice  is  disqualified.     When  a  justice  of  the 

Cobb,  644,  peace  |s  disqualified  from  presiding,  and  there  is  no  other  justice 

Ap  l49895'     °f  the  peace  in  his  district  who  is  qualified,  any  justice  of  the  peace 

of  the  county  is  qualified  to  issue  all  process  and  to  preside  in  his 

district;  and  if  a  justice  of  the  peace  is  sued  under  such  circum- 
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stances,  the  suit  may  be  located  in  any  adjoining  district.  Any  jus- 
tice or  notary  ex  officio  justice  of  the  peace  may  preside  in  any  district 
of  their  county  in  all  cases  when  the  justice  or  notary  of  such  dis- 
trict is  disqualified. 

Where  justice  of  defendant's  district  disqualified,  suit  brought  in  another 
district  and  defendant  appeared,  etc.,  jurisdiction  waived  :  65  Ga.  254. 

§4073.  (451.)  Where  there  is  no  justice.  Where  there  is  no  justice 
of  the  peace  in  any  district  where  a  defendant  resides,  or  there  is  one 
and  he  refuses  to  serve  generally  or  in  any  particular  case,  the  suit 
may  be  located  in  any  adjoining  district. 

Magistrate  disqualified,  or  refusing  to  serve,  or  term  expired,  other  justice 
of  district  may  preside  on  appeal  to  jury :  90  Ga.  206. 

§4074.  (596.)  Justice  of  the  peace  may  act  as  coroner.  When  there 
is  no  coroner  in  a  county,  or  he  is  absent  from  the  county  when 
needed,  or  will  not  or  cannot  take  an  inquest,  any  justice  of  the 
peace  of  the  county  may  act  as  coroner. 

§4075.  (452.)  Suit  may  be  transferred .  If  suits  are  already  com-  ^fg1893' 
menced  and  are  suspended  for  want  of  a  justice  of  the  peace  to  pre- 
side or  competent  jury  to  try  such  cases,  such  suits  shall  be  removed 
to  the  adjoining  districts,  unless  the  evil  is  removed  within  sixty 
days,  or  upon  the  fact  being  made  to  appear  to  the  court  by  affidavit 
of  either  party  to  such  suits. 

§4076.  (453.)  Suits  may  be  transferred  to  county-site .  If,  from  any 
cause,  all  such  suits  cannot  be  located  or  prosecuted  in  some  adjoin- 
ing district,  they  may  be  commenced  or  removed  to  the  justice's  dis- 
trict which  embraces  the  county-site. 

§4077.  (454.)  Power  of  justices,  etc.  The  justices  of  the  peace  and 
constables  of  any  district  where  a  suit  is  thus  begun  or  removed, 
have  the  same  power  as  those  officers  have  in  the  proper  districts. 

84078.  (455.)  Makers,  indorsers,  etc.,  how  sued.  Suits  against  makers  Act  isn, 

3,    .  V  '  '  .  &  Cobb,  640. 

and  indorsers,  and  against  co-obligors,  or  joint  makers,  may  be  loca-  Act  1840, 
ted  in  the  district  where  the  principal  debtor  or  one  of  the  co-obligors  §$4112,4115, 
or  joint  makers  can  be  sued,  and  the  other  parties,  who  may  reside  in 
a  different  district  from  such  in  the  same  county,  may  be  joined  in 
the  suit  on  the  same  terms  such  persons  residing  in  different  counties 
may  be  sued  in  the  superior  courts,  but  by  the  process  used  in  jus- 
tices's  courts;  and  in  such  cases  the  constable  of  the  district  where 
the  suit  is  located  may  serve  such  process  in  any  part  of  the  couuty. 
§4079.  (456.)  Residence,  where  sued.  Persons  resident  in  any  por- 
tion of  a  county,  whose  residence,  from  any  cause,  is  not  embraced 
in  any  organized  justice's  district,  are  subject  to  suit  in  the  district 
whose  court-ground  is  nearest  their  residence  where  there  is  an  act- 
ing justice  of  the  peace. 
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Acts^i88o,  §4080.  (340  a.)  Dockets  furnished  to  justices  and  notaries.  The  ordi- 
|4082(6)30'  nai'ies5  or  other  tribunal  having  control  of  county  matters,  shall 
furnish,  at  the  expense  of  the  county,  good  and  durable  dockets  to 
each  justice  of  the  peace  and  notary  public  ex  officio  justice  of  the 
peace,  in  their  respective  counties.  Said  dockets  shall  not  cost  more 
than  two  dollars  each. 

^436i2(7)'  §4081.  (840b.)  Dockets  and  papers,  how  disposed  of.  Said  justices 
of  the  peace  and  notaries  public  shall  return  their  dockets  when  full, 
together  with  all  the  papers  connected  with  the  cases  therein  dis- 
posed of,  and  in  like  manner  their  old  dockets  and  papers,  when 
they  shall  receive  new  dockets,  to  the  clerk  of  the  superior  court, 
whose  duty  it  shall  be  to  carefully  file  away  and  keep  said  dockets 
and  papers  in  his  office. 

ACobb9638      §4082.   (457.)   Duties,  etc.,  of  justices.     Justices  of  the  peace  have 

ACobbU639  authority,  and  it  is  their  duty — 

«5$4ioi,4io2,      1.  To  select  some  central  and  convenient  place  in  their  respective 

4068.  ...  . 

districts  at  which  to  hold  their  courts,  of  which  they  shall  give  ample 
public  notice,  and  also  to  keep  their  offices  within  said  districts; 
but  in  towns  or  cities  which  embrace  more  than  one  district,  they 
may  hold  their  courts  and  keep  their  offices  at  some  central  and  con- 
venient place  within  the  limits  of  said  towns  or  cities. 

Must  select  central  and  convenient  place,  and  judgment  rendered  elsewhere 
is  void :  70  Ga.  685. 

$4046.  2.  To  fine  not  more  than  five  dollars,  nor  imprison  more  than  five 

hours,  any  person  guilty  of  a  contempt  of  court,  and  to  pay  the  fine 
to  the  county  treasurer  for  county  purposes. 

$45ii.  3    t0  isgue  attachments  returnable  to  their  own,  and,  in  certain 

cases,  to  the  superior  courts  of  the  county. 

$4047.  4    t0  issue  all  process  necessary  to  maintain  their  jurisdictions 

and  enforce  their  authority  under  the  sanction  of  law. 

$4047(5).  5  'Pq  administer  oaths  and  take  affidavits,  except  the  power  is 
expressly  restricted  to  some  other  officer,  and  to  take  the  acknowl- 
edgment or  probate  of  any  conveyances  required  to  be  recor'ded. 

6.  To  keep  a  docket  of  all  causes  brought  before  them,  in  which 
must  be  entered  the  names  of  the  parties,  the  returns  of  the  officer, 
and  the  entry  of  the  judgment,  specifying  its  amount  and  the  day  of 
its  rendition. 

Docket  ought  to  furnish  evidence  of  service  of  a  summons:  12  Ga.  425. 
Section  cited  and  discussed :  64  Ga.  566,  567. 

Justice  of  the  peace  does  not  have  to  sign  judgment  on  his  docket.  Item- 
ized statement  of  costs  on  docket,  not  essential  to  validity  of  judgment:  67 
Ga.  725. 

In  claim  case,  levy  dismissed  if  docket  shows  no  service  and  no  acknowledg- 
ment of  service  proven.  Omission  to  enter  service  on  docket,  cured,  how: 
69  Ga.  191. 
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Unnecessary  for  service  of  summons  to  appear  on  justice's  docket ;  entry  on 
summons  amendable :  76  Ga.  683. 

Entry  of  judgment  on  original  summons,  inadmissible  to  prove  same:  84 
Ga.  147. 

Docket,  and  not  original  summons,  proper  place  to  enter  judgment:  84  Ga. 
147. 

Injunction  and  petition  in  equity  not  remedy  against  enforcement  of  judg- 
ment not  entered  on  docket  of  justice  court:  86 Ga.  264. 

7.  To  carefully  file  away  and  label  all  papers  appertaining  to  any$4081- 
cause,  and  all  fi.  fas.  and  other  process  returned,  after  being  satis- 
fied, entered  "nulla  bona,''1  or  have  otherwise  discharged  their  func- 
tions. 

8.  To  attend  the  superior  courts  and  courts  of  ordinary  of  their  $4081- 
counties,  whenever  required,  with  such  docket  or  papers  of  file. 

9.  To  establish,  when  lost,  in  the  manner  prescribed  by  law,  any$4783- 
paper  appertaining  to  any  suit  or  other  proceeding  in  their  respec- 
tive courts. 

10.  To  answer  interrogatories  from  courts  of  other  counties,  as  to 
the  contents  or  condition  of  any  of  the  dockets,  files  or  papers  of 
their  office,  and  to  attach  thereto  copies  of  such,  when  such  inter- 
rogatories are  propounded  and  such  copies  required. 

11.  To  make  a  list  of  names  of  all  persons  liable  to  tax  on  prop- ^3Feb- 

erty  or  poll  in  their  respective  districts,  and  return  the  same  to  the$8^t  ^<f~    2S' 
receiver  of  tax  returns,  at  his  second  round  to  receive  tax  returns  in  '  '^  B  ^ 

their  respective  districts  in  each  year. 

12.  To  perform  such  other  duties  as  are  or  may  be  required  by*4047- 
law,  or  which  necessarily  appertain  to  their  office. 


ARTICLE  2. 

CONSTABLES. 


§4083.   (463.)   Constables,  number,  election,  etc.     There  shall  be  two Acobb2lis 
constables  in  each  militia  district  of   the  several  counties  of  this§101- 
State,  elected  by  the  people  of  each  district  as  in  this  Code  pre- 
scribed, who  hold  their  offices  for  two  years  unless  sooner  removed. 

§4084.   (464.)  How  removed.     They  are  subject  to  be  removed  from$4059- 
office  on  the  same  grounds  and  on  the  same  proceedings  as  clerks  of 
the  superior  court  are,  and  on  conviction  for  malpractice  in  office 
as  justices  of  the  peace  are. 

§4085.   (465.)    Vacancies.     Vacancies  are  filled  by  appointment  of  Acobbl2oi. 
the  justices  of  the  peace  of  the  district,  in  the  following  contingen- 
cies: 

Section  cited :  67  Ga.  727.    County  commissioners  cannot  order  new  elec- 
tion to  fill  vacancy  :  65  Ga.  260. 


$4093. 
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1.  When,  from  any  cause,  there  is  a  failure  to  elect,  qualify,  and 
give  bond  at  the  regular  time. 

2.  When  there  is  a  death,  resignation,  or  removal  of  constable. 

3.  When  from  sickness,  or  other  providential  cause,  the  district  is 
without  a  constable,  there  may  be  an  appointment,  if  an  emergency 
arises,  to  continue  until  the  regular  constable  enters  on  the  discharge 
of  his  duties. 

Act|8i889,  §4086.  Justices  may  appoint  extra  constables.  When  the  consta- 
$4099(2).  l^ies  of  the  district  are  absent  temporarily  from  the  district,  the  like 
power  may  be  exercised,  or  when  the  constable  or  constables  of  the 
district  are  engaged  in  attendance  on  the  county,  city,  or  superior 
courts,  or  there  is  manifest  injury  or  delay  to  the  business  of  the 
justices'  courts,  the  justices  of  the  peace  shall  have  power  to  appoint 
one  or  more  constables  and  discharge  the  same  at  discretion:  Pro- 
vided, that  the  constables  appointed  hereunder  shall  be  required  to 
give  the  same  bond  required  from  the  regular  constables,  if  said  spe- 
cial constables  shall  be  appointed  to  serve  for  a  period  longer  than 
ten  days. 

When  judge  of  county  court  appointed  plaintiff's  agent  to  execute  process, 
the  appointment  and  his  acts  were  illegal:  52  Ga.  341-343. 

§4087.  (466.)  Appointment  of  constables.  If  there  are  two  justices 
of  the  peace,  and  they  cannot  agree  upon  an  appointment,  the  one 
who  has  served  longer  as  such  continuously  and  immediately  pre- 
ceding, shall  appoint;  if  there  are  two  constables  to  appoint,  each 
justice  shall  appoint  one. 

§4088.  (467.)  When  but  one  justice,  who  may  appoint.  If  there  is 
only  one  justice  of  the  peace,  he  may  make  the  appointment,  but  it 
shall  be  in  the  discretion  of  the  justices,  whether  one  or  two,  to  ap- 
point the  second  constable  or  not,  if  there  is  one  in  office,  or  one  or 
two  if  there  is  none  in  office. 

§4089.  (468.)  When  justice  fails  to  appoint.  If  the  justices  of  the 
peace  of  any  district  fail  or  refuse  to  have  as  much  as  one  constable 
in  their  district,  for  as  long  as  thirty  days  from  the  time  such  a  va- 
cancy occurs,  the  ordinary  of  the  county  shall  fill  the  appointment. 
$4064.  §4090.   (469.)    Qualifications  of  constable.     The  eligibility  for  con- 

stables is  the  same  as  that  for  justices  of  the  peace,  but  any  persons 
may  be  appointed  constables  to  fill  vacancies  or  to  answer  some 
emergency,  who  are  at  the  time  residents  of  the  district. 

Constable  made  de  facto  deputy-sheriff  by  the  sheriff's  appointment :  61  Ga. 
272. 

§4091.  (470.)  Disqualifications.  Constables  cannot  be  sheriffs  or 
sheriff's  deputies,  nor  can  they  be  clerks  of  the  superior  courts,  nor 
can  such  officers  be  constables. 

Cited  :  68  Ga.  196.     Town  marshal  may  be  a  constable  :  70  Ga.  646. 
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§4092.   (471.)   Oath.     Each  constable,  before  entering  on  the  du-  $'234- 
ties  of  his  office,  must  take  and  subscribe,  beside  the  oath  for  all 
civil  officers,  before  the  ordinary  of  his  county,  the  following  oath: 
"I   swear  that  I  will   duly  and  faithfully  perform  all  the  duties 

required  of  me  as  constable  of    the  county    of ,   according  to 

the  best  of  my  ability  and  understanding.     So  help  me  God." 

De  facto  officer,  and  acts  valid,  although  he  does  not  take  the  oath  and  give 
bond :  67  Ga.  725. 

§4093.   (472.)   Constables  anointed  on  emergency.     Constables  ap- ^^214. 
pointed  to  answer  some  sudden  emergency,  as  in  section  4085,  may^4086- 
take  and  subscribe  said  oath  before  the  justices  of  the  peace  appoint- 
ing them,  who  shall  file  the  same  in  the  office  of  the  ordinary. 

De  facto  deputy-sheriff  by  sheriff's  appointment  is  valid :  61  Ga.  272.  But  the 
judge  of  the  county  court  should  not  appoint  the  agent  of  the  party  inter- 
ested: 52  Ga.  343. 

§4094.   (473.)  Bonds  of  constables.     All  constables,  except  those  Act|0J818' 
thus  appointed,  must,  before  entering  on  the  discharge  of  their  du-  ^Jj^gfo 
ties,  give  a  bond  payable  to  the  ordinary  of  the  county,  and  their  Aotsisw-i, 
successors,  with  two  good  securities  resident  in  the  county,  in  the$4086- 
sum  of  five  hundred  dollars,  to  be  approved  by  such  ordinary,  which 
shall  be  by  him  filed  in  his  office  and  recorded  in  a  book  kept  for 
that  purpose:  Provided,  that  constables  in  militia  districts  outside 
of  incorporated  towns  shall  give  bond  for  the  sum  of  two  hundred 
dollars. 

One  instead  of  two  sureties'  signature  to  constable's  bond  makes  a  good  vol- 
untary bond :  5  Ga.  569.     On  the  Act  of  1818 :  17  Ga.  625. 

De  facto  officer,  and  acts  valid,  although  he  does  not  take  the  oath  and  give 
bond :  67  Ga.  725. 

§4095.  (474.)  Ordinary  must  certify  to  filing,  etc.  When  such  oath 
is  taken  and  filed  and  such  bond  given,  such  ordinary  shall  issue  to 
such  constable  a  certificate  of  such  facts  and  make  an  entry  thereof 
on  his  minutes,  which  certificate  shall  answer  as  his  commission. 

§4096.  (475.)  Additional  surety.  Constables  may  be  compelled  to 
give  additional  bonds  upon  complaint  made  on  oath  before  the  ordi- 
nary, if  after  the  hearing  such  ordinary  so  orders  it  done,  and  upon 
failure  to  do  so,  shall  be  removed  by  such  ordinary. 

§4097.   (476.)  May  be  ruled  in  justice' 's  court.     They  are  liable  to^?^ 
rule,  attachment,  and  penalties  in  their  respective  districts,  but  in  Cobb, 649. 
default  of  any  justice  of  the  peace  in  such  district,  or  if  there  are 
such  who  refuse  to  serve,  they  may  be  ruled  before  any  justice's 
court  of  an  adjoining  district,  or  the  superior  court. 

Where  answer  of  a  constable  to  a  rule  held  insufficient:   62  Ga.  174. 
§4098.   (477.)  May  be  ruled  in  superior  court.     It  is  optional  with SgJJ^JJg2' 
parties  to  rule  constables  before  the  superior  court  of  their  respective 
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counties,  in  term  time,  on  the  same  terms  that  .justices  of  the  peace 
are  ruled. 

Constable  may  levy  on  property  in  his  bailiwick  under  judgment  rendered 
in  another  district  against  one  living  in  another  county  :  70  Ga.  646. 
^4449.4086,      §4099 _   (478^   Special  duties.     It  is  their  duty— 
"cobbles.      1-  To  attend  regularly  all  terms  of  the  justice's  court  in  their 
respective  districts. 

2.  To  attend  all  terms  of  the  superior  courts  "of  their  respective 
counties,  when  summoned  by  the  sheriff  for  that  purpose. 

3.  To  give  receipts  for  notes  or  other  liquidated  demands  placed 
in  their  hands  for  collection. 

4.  To  pay  over  money  promptly  as  collected  to  the  party  entitled 
thereto,  and  in  cases  of  conflicting  claims  to  any  money,  to  report 
the  same  to  the  next  justice's  court  of  the  district  where  they  are 
amenable,  for  its  order  in  the  premises. 

$4121.  5    To  execute  and  return  all  warrants,  summons,  executions,  and 

other  process  to  them  directed  by  lawful  authority. 

Constable's  entries,  if  necessary,  may  be  made  nunc  pro  tunc:  3  Ga.  222. 
When  presumed  that  constable  made  the  proper  entry:  6  Ga.  188.  His  return 
made  in  his  presence  by  a  magistrate  at  his  request  is  valid :  9  Ga.  325.  It  is 
his  duty  to  make  entries  of  service  and  sign  them :  9  Ga.  471.  Cannot  amend 
or  alter  levy  after  he  is  out  of  office:  12  Ga.  261.  Constable's  return  on  a 
justice-court  warrant  may  be  amended  after  judgment:  17  Ga.  349;  27/299. 
One  entry  of  "no  personal  property"  justifies  a  constable  in  levying  on  land: 
27  Ga.  341. 

6.  To  perform  such  other  duties  as  are  or  may  be  required  of  them 
by  law,  or  which  necessarily  appertain  to  their  offices. 

$3776.  §4100.   (479.)   Persons  acting  as  constable  after  term  of  office  expires. 

If  any  constable  exercises  the  duties  of  his  office  after  removal  from 
the  district  where  he  was  elected  or  appointed,  he  is  subject  to  a  fine 
of  fifty  dollars  for  every  such  act,  to  be  recovered  before  any  justice 
of  the  county  in  which  he  resides,  by  any  one  suing  for  the  same — 
one  half  to  the  use  of  such  person,  the  other  half  to  the  use  of  the 
county. 
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ARTICLE  3. 

OF   PROCEEDINGS   IN    JUSTICES'    COURTS;    TIME    AND    PLACE    OF    HOLDING 

JUSTICES'    COURTS. 

§4101.   (4130.)    When  term  of  justices' courts  may  be  held.     Justices  ^ct|61853"4' 
of  the  peace,  and  notaries  public  who  are  ex  officio  justices  of  the  j^jj^jjf; 
peace,  shall  hold  their  respective  courts  monthly  at  fixed  times  and  4082(1)- 
places;  and  when  from  any  reason  the  business  of  such  courts  cannot 
be  disposed  of  in  one  day,  such  courts  may  hold  from  day  to  day  or 
to  such  time  as  may  be  agreed  upon  by  the  parties,  with  the  consent 
of  the  court,  until  the  business  is  disposed  of.     All  continuances-}  £>/« 
shall  be  from  term  to  term. 

Cited :  79  Ga.  532.     See  notes  to  section  4108. 

But  one  justice  court  in  each  district,  so  far  as  time  and  place  concerned  : 
65  Ga.  259. 

Legislative  enactment  contemplated  to  establish  uniformity,  applied  to  act 
giving  justices  of  the  peace,  in  Augusta,  jurisdiction  over  whole  city:  69 
Ga.  180. 

This  and  following  sections  meant  to  carry  into  effect  uniformity  of  prac- 
tice, etc.,  required  by  the  Constitution, section  5859:  70  Ga.  685. 

Act  fixing  jurisdiction  as  to  amount  and  this  section  do  not  limit  territorial 
jurisdiction,  nor  repeal  local  law  giving  jurisdiction  over  whole  city:  71 
Ga.  244. 

Judgment  rendered  out  of  term,  void:  72  Ga.  705. 

Continuances  must  be  from  term  to  term :  72  Ga.  705. 

Continuance  contrary  to  law,  consent  not  make  valid :  72  Ga.  705. 

May  hold  a  term  for  more  than  a  day,  if  time  fixed  in  advance :  72  Ga.  705. 

Justice  of  the  peace  in  Augusta  cannot  hold  court  nor  render  judgments 
elsewhere  than  in  his  own  district,  although  local  law  authorizes.  Does  not 
affect  jurisdiction  of  parties  residing  anywhere  in  city :  75  Ga.  88 ;  see  also 
67  Ga.  482. 

Judgment  rendered  by  notary  public,  ex  officio  justice  of  the  peace,  at  time 
different  from  that  fixed  by  justice  of  the  peace,  is  void :  76  Ga.  741. 

Judgment  on  day  when  court  not  authorized  to  sit,  void :  89  Ga.  486. 

Court  held  out  of  district,  justice  of  the  peace  had  no  jurisdiction  of  sub- 
ject-matter or  person  :  82  Ga.  23. 

Jurisdiction  not  conferrable  by  waiver:  82  Ga.  23  ;  distinguishing  78  Ga.  54. 
May  hold  from  day  to  day  until  business  disposed  of,  notwithstanding  magis- 
trate's publication  that  court  will  hold  fifteen  days:  93  Ga.  224. 

Justice  courts  may  hold  from  day  to  day  until  their  business  is  disposed  of: 
79  Ga.  532. 

Trial  suspended  for  settlement,  which  falls  through,  parties  not  entitled  to 
notice  when  case  will  again  be  taken  up  :  93  Ga.  224. 

Magistrate  not  called  on  here  to  show  by  answer  that  court  legally  in  ses- 
sion on  day  of  trial :  91  Ga.  234. 
63 
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Of  proceedings  in  justices'  courts;  time  and  place  of  holding  justices'  courts. 

ApCtii6889'        §4102.  Places  for  holding  court  in  cities.     All.  justice  courts  and  no- 

^4082u>55'  tary  Public  ex  officio  justice  of  the  peace  courts  for  militia  districts 

* ..     ;     embraced  in  whole  or  in  part  within  the  corporate  limits  of  any  of 

fccp**  the  cities  of  this  State,  having  by  the  United  States  census  a  popu- 

' ■    i  *  ■*£»  <  lation  of  over  five  thousand  inhabitants,  shall  have  jurisdiction  as 

fixed  by  the  Constitution  in  and  over  said  district  and  in  and  over 

said  city,  and  shall  hold  their  courts  monthly  at  fixed  times  and 

places  at  some  convenient  place  within  said  district  or  city,  said 

time  and  place  to  be  fixed  as  now  provided  by  law.     Said  justices  and 

notaries  public  ex  officio  justices  of  the  peace  may  hold  their  courts 

at  the  same  or  at  different  times  or  at  the  same  or  different  places, 

as  they  may  desire. 

Constitutional:  95  Ga.  178.     See  notes  to  section  4101. 

$4109.  §4103.   (4131.)    Court,  when  held.     The  justice's  court  shall  be  held 

at  a  place  in  each  militia  district  as. nearly  central  as  convenience 
will  admit. 

Cited :  70  Ga.  686. 

$40829('i)101'  §4104.  (458.)  Places  of  holding  justices' courts,  how  changed.  If  any 
justice's  court  is  held  at  an  inaccessible  or  inconvenient  portion  of 
any  district,  or  such  a  place  is  hereafter  selected,  the  qualified  voters 
of  such  district  may  petition  such  justice  to  change  the  place  to 
some  other  place,  naming  it,  and  if  he  refuses  to  change,  they  may 
apply  to  the  ordinary;  and  if  said  ordinary  is  satisfied  that  the  place 
where  such  court  is  held  works  an  inconvenience  to  a  majority  of 
the  citizens  of  such  district,  he  shall  change  the  place,  to  take  effect 
after  the  expiration  of  thirty  days,  have  it  entered  on  his  minutes, 
and  published  in  the  district. 

Cited :  70  Ga.  686. 

Act881877'  §4105.  (459.)  How  often  changed.  When  a  place  for  holding  such 
S4101-  court  is  once  fixed,  it  cannot  be  changed  except  in  the  manner  stated, 
and  then  but  once  during  the  four  years  official  term:  Provided,  that 
the  place  for  holding  such  courts  in  the  town  and  city  district  in 
this  State  may  be  changed  as  often  as  may  be  necessary,  under  such 
terms  and  conditions  as  the  ordinary  of  the  county  may  direct. 

§4106.  (460.)  Time  and  place  may  be  changed.  When  a  new  justice 
of  the  peace  is  qualified,  and  he  desires  to  change  the  place  of  hold- 
ing such  courts,  he  may  do  so  by  giving  public  notice  of  the  fact, 
stating  the  place  to  which  changed,  and  the  first  court  to  be  thus 
held,  which  change  shall  not  go  into  effect  short  of  sixty  days  from 
the  time  of  advertising. 

Cited  :  70  Ga.  686. 
$$881,888.        §4107.    (461.)    Time  and  place  not  disturbed  by  adoption  of  this  Code. 
The  places  now  established  for  holding  justices'  courts  are  not  dis- 
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turbed  by  the  enactment  of  this  Code,  and  the  militia  districts  now- 
established  by  law  remain  the  same,  but  they  may  be  altered  and 
new  districts  formed  by  the  ordinary  of  each  county  as  hereinafter 
prescribed. 

Cited :  70  Ga.  686. 

§4108.   (462.)  Judgments,  when  void.      All  judgments  of  such  jus-Sfjjf**1*' 
tices  rendered  in  any  civil  cause,  anywhere  else  than  at  the  place  for 
holding  their  courts  lawfully  appointed,  are  void. 

See  67  Ga.  482. 

Judgment  rendered  at  house  of  justice  of  peace,  instead  of  regular  court- 
room, void:  66  Ga.  595. 

Judgment  void  if  not  rendered  at  usual  place  and  time:  70  Ga.  685. 

Justice  of  the  peace  in  Augusta  cannot  hold  court  nor  render  judgments 
elsewhere  than  own  district,  although  local  law  authorizes:  75  Ga.  881 ;  see 
also  67  Ga.  482. 

Judgment  "rendered"  at  regular  time  and  place,  good,  although  written  and 
signed  at  another:  92  Ga.  378. 

Proper  practice  is  for  him  not  only  to  render,  but  write  out  his  judgment  at 
court-ground,  before  adjournment  of  court:  81  Ga.  199. 

84109.    Court-house  for  militia  districts.      The  county  authorities  ActM891, 

O  v  J  p.  2do. 

having  charge  of  the  county  revenues  are  authorized,  upon  the  recom-^^P-106- 

mendation  of  the  grand  jury,  to  erect,  at  a  cost  not  exceeding  one    s^J}/ 

hundred  dollars  each,  a  suitable  court-house  in  each  militia  district 

in  the  counties  of  this  State,  and  may  levy  a  tax  for  that  purpose, 

and  select  the  place  for  said  court-house.     After  said  court-house 

has  been  erected,  the  court-grounds  shall  not  be  removed  without 

the  consent  of  the  said  county  authorities. 


ARTICLE  4. 

OF    JURISDICTION    OF    JUSTICES'    COURTS. 

§4110.   (4133.)   Suits  on  several  notes  for  same  debt.     The  justices'  Actisn. 

^  J  Cobb.  639. 

courts  shall  have  jurisdiction  of  all  suits  brought  on  two  or  more  Act1819- 

J  &  Cobb,  649. 

promissory  notes,  or  other  evidences  of  debt,  not  exceeding  one  hun-^1**12' 
dred  dollars  principal  each,  although  given  between  the  same  par-  Acts_i855-6, 
ties  for  one  and  the  same  debt  or  consideration.  1857, p.m. 


Consolidated,  cases  may  be,  in  justice  court,  when :  65  Ga.  257.  See  gen- 
eral note  after  section  4338. 

Rent  claims  for  two  consecutive  years  need  not  be  consolidated  in  one  dis- 
tress warrant:  65  Ga.  739.  Superior  court  held  otherwise  before  Act  of  1842: 
72  Ga.  147. 

"Where  large  debt  divided  up,  and  judgment  obtained  ahead  of  other  cred- 
itors, judgment  was,  under  facts,  collusive  :  87  Ga.  288, 


$4069. 
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Commencement  of  suits,  service,  etc. 

^fobb11^*.      §4111-    (4134.)    Ten   days  residence   gives  jurisdiction.      Ten  days 
$$1824, 4070.  residence  of  a  party  within  a  militia  district  shall  be  sufficient  to 

give  the  justice's  court  of  such  district  jurisdiction  of  suits  against 

him. 

Facts  here  did  not  show  change  of  domicile  or  residence :  91  Ga.  30. 

$J4078,5872.  §4112.  (4135.)  Co-obligors  sued  in  either  district.  When  a  bond, 
note,  bill,  open  account,  or  other  evidence  of  debt  shall  be  against 
several  persons  residing  in  different  counties  or  districts,  the  plain- 
tiff shall  have  his  option  to  bring  suit  on  such  demand  in  either 
of  such  counties  or  districts. 

$4072.  §4113.   (4136.)  If  justice  of  the  peace  is  a  party.     In  all  cases   in 

which  a  justice  of  the  peace  is  a  party,  the  suit  may  be  brought  in 
the  justice's  court  nearest  to  the  residence  of  the  defendant  in  the 
county,  or  in  the  district  where  the  defendant  resides,  at  the  option 
of  the  plaintiff. 

$4073.  §4114.  (4137.)    When  adjoining  district  has  jurisdiction.     In  such 

cases  the  justice  of  the  peace  in  the  adjoining  district  may  issue  sum- 
mons, and  proceed  against  the  defendant  in  the  same  manner  as  if 
the  defendant  were  a  resident  of  such  adjoining  district. 

$$4078,5872,  §4115.  (4138.)  Suit  against 'maker  and  indorser,  where  brought.  The 
maker  and  indorser  of  a  promissory  note,  or  other  evidence  of  debt, 
not  exceeding  one  hundred  dollars  principal,  may  be  sued  in  the  dis- 
trict of  the  maker's  residence,  and  the  indorser  may  be  served  with 
process  in  the  same  manner  as  that  prescribed  in  the  case  of  joint 
contractors. 


ARTICLE  5. 

COMMENCEMENT    OF    SUITS,    SERVICE,    ETC. 

AcobDn639  §4116.  (4139.)  Suits,  how  commenced.  All  suits  before  justices  of 
ACobD465i  ^ne  peace  and  notaries  public  who  are  ex  officio  justices  of  the  peace, 
Acts  1868,    8hall  be  commenced  by  written  summons,  which  shall  be  issued  and 

pp.131,  •> 

1880-1  66  signe(i  by  the  justice  of  the  peace  or  notary  public  of  the  district  in 
$4973.'  which  the  suit  is  brought,  and  shall  be  directed  to  any  lawful  con- 
stable of  the  county  in  which  the  suit  is  commenced,  commanding 
the  defendant  to  appear  at  the  time  and  place  of  trial,  which  time 
and  place  shall  be  specified  in  said  summons,  and  such  justice  of 
the  peace  or  notary  public  shall  attach  a  copy  of  the  note,  account 
or  cause  of  action  sued  on,  to  said  summons  at  the  time  the  same  is 
issued. 

Where  there  was  no  summons  and  the  judgment  was  void:  54  Ga.  496. 
Where  judgment  nineteen  days  from  date  of  summons  for  over  $50.00  was 
void :  58  Ga.  282.  Summons  may  be  amended  by  appending  a  copy  of  the  note 
or  account  sued  on ;  58  Ga.  138 ;  61/388.    Where  the  summons  did  not  show 
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Commencement  of  suits,  service,  etc. 

but  the  evidence  did,  prevents  the  proceedings  being  void  :  61  Ga.  133.  Sum- 
mons legal,  although  loosely  drawn  :  62  Ga.  679. 

Summons  here  requiring  agent  of  railroad  company,  the  defendant,  to  be 
and  appear,  etc.,  held  good  suit  against  railroad  company:  66  Ga.  86. 

Summons,  omitting  county   amended  :  67  Ga.  512. 

Pleading  not  required,  and  amendment  unnecessary,  though  summons  does 
not  state  the  facts  creating  liability  :  70  Ga.  592. 

There  is  no  pleading,  save  summons  to  which  copy  of  account,  etc.,  is  at- 
tached :  71  Ga.  515. 

Summons  essential,  and  want  of  it  cannot  be  waived.  Judgment  against 
defendant  and  security  on  bond  dissolving  garnishment,  set  aside,  where  no 
summons  on  which  to  base  it :  72  Ga.  135. 

Since  Act  of  1880,  cause  of  action  sued  on  and  attached  cannot  be  totally 
changed  :  73  Ga.  98. 

No  pleading  necessary  except  summons  in  1880:  73  Ga.  90. 

Where  suit  was  for  damages  to  personalty,  and  verdict  on  appeal  was  for 
$95.00,  failure  of  summons  to  specify  amount  claimed,  not  material,  no  plea 
to  jurisdiction  having  been  filed  :  73  Ga.  90. 

Upon  original  promise  to  see  debt  paid,  justice-court  suit  against  promisor 
as  guarantor  did  not  put  promise  within  statute  of  frauds,  there  being  no 
pleadings  in  justice  court :  73  Ga.  739. 

Distinctions  as  to  forms  of  actions  observed  in  superior  court  do  not  obtain 
in  justice  courts ;  all  the  pleading  necessary  is  a  summons,  to  which  is  at- 
tached, at  time  of  issuing  it,  copy  of  cause  of  action :  74  Ga.  293. 

Plea  of  set-off  met  by  proper  proof  without  further  pleadings  :  74  Ga.  366. 

Summons  looked  to,  not  only  for  character,  but  also  for  amount  of  claim: 
75  Ga.  570. 

Certain  irregularities  in  summons  amendable,  and,  if  not  amended,  cured 
by  judgment :  76  Ga.  683. 

Appeal  operates  as  waiver  of  irregularities  and  defects  in  summons :  84  Ga. 
751. 

§4117.  (4140.)    What  is  commencement  of  suit.      The  date  of  the  Acts  1868, 
issuing  of  the  summons  shall  be  considered  the  commencement  of  $4973- 
the  action. 

§4118.   (4141.)   Summons,  how  dated  and  served      All    summonses  Acts  1868, 
shall  bear  date  fifteen  days  before  the  time  of  the  trial  of  the  cause,  i880-i',p.53. 
and  shall  be  served  upon  the  defendant  either  by  giving  him  a  copy  /f; 
of  the  same  in  person,  or  by  leaving  such  copy  at  his  usual  and  most 
notorious  place  of  abode,  at  least  ten  days  before  the  trial. 

Presumed  officer  made  proper  entry  of  service,  and  when  too  late  to  contest 
it  after  defendant  present  and  notified  of  pendency  of  suit:  53  Ga.  134.  Where 
return  not  dated  by  proper  officer,  presumed  in  proper  time :  56  Ga.  282.  No 
valid  judgment  for  over  $50.00  where  rendered  less  than  twenty  days 
from  date  of  summons  and  pleadings  and  not  objecting,  did  not  cure  this  de- 
fect :  59  Ga.  532,  603 ;  56/282 ;  65/557.  As  to  service  by  leaving  notice  or  sum- 
mons at  store,  and  where  summons  dated  less  than  fifteen  days  from  the  trial: 
60  Ga.  628,  629 ;  61/463. 

Continuance  to  perfect  service,  illegal :  79  Ga.  532.  "Process"  includes  jus- 
tice-court summons,  in  Act  of  October  17th,  1885.  As  to  service  of  process  too 
late  being  good  service  for  next  term  :  90  Ga.  808  ;  distinguishing  79  Ga.  532. 
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Commencement  of  suits,  service,  etc. 

Judgment  was  void,  where  summons  required  appearance  in  less  time  than 
statute  prescribed,  though  case  continued  and  judgment  rendered  at  subse- 
quent term  :  70  Ga.  791. 

"^cobb1^       §4119.   (4142.)   Summons,  by  whom  served.     The  summons  may  be 
Acts  i860,    served  by  the  constable  of  the  district  in  which  the  suit  is  com- 

p.  it  .  <> 

1869.  p-i43.mencec^  or  if  there  be  no  such  constable,  or  if  he  be  a  party  to  or 
interested  in  the  case,  such  summons  may  be  served  by  any  consta- 
ble of  the  county;  and  it  shall  be  lawful  for  any  constable  of  the 
several  counties  of  this  State  to  execute  and  return  any  process  issued 
by  a  justice  of  the  peace  or  notary  public  of  said  counties,  but  he 
shall  return  the  said  process  to  a  justice  of  the  peace  residing  in  the 
militia  district  where  the  defendant  or  defendants  resided  at  the 
time  of  issuing  said  process. 

Service  by  constable  personally  or  left  at  usual  and  notorious  place  of  abode 
of  defendant,  constable  signing  his  written  entry  on  such  summons  or  war- 
rant: 9  Ga.  471.  Proof  of  service  may  be  made  by  docket  of  justice  of  the 
peace  or  summons,  or  if  lost  and  not  found,  by  parol  evidence:  12  Ga.  425; 
14/36.  Section  referred  to  and  construed  :  62  Ga.  236.  Justice  may  make  entry 
for  constable  where  he  acts  merely  as  scribe :  9  Ga.  325. 

Cited :  68  Ga.  196. 

Unnecessary  for  service  of  summons  to  appear  on  justice's  docket.  Entry 
of  service  on  summons  amendable:  76  Ga.  683.- 

^liTiii?'  §4120.  (4142  a. )  In  case  of  co-obligors.  In  case  where  suit  is  brought 
against  joint  obligors  or  joint  promisors,  or  other  joint  debtors,  and 
in  cases  where  the  justice  of  the  peace  is  a  party,  and  in  cases  where 
there  is  no  justice  in  the  district  of  the  defendant's  residence — in  all 
these  and  like  cases,  the  constable  of  the  district  in  which  suit  is 
brought  may  serve  all  processes  on  all  the  parties,  and  do  all  other 
legal  acts  required  of  him  in  the  progress  of  such  suit,  in  any  dis- 
trict of  the  county. 
Acts  1880-1,  §4121.  (4142  b.)  Where  defendants  reside  in  different  counties.  In 
^4099(5),  suits  in  the  justices'  courts  of  this  State  against  joint  obligors,  joint 
4H5.  contractors,  copartners,  joint  trespassers,  makers  and  indorsers  of 
promissory  notes,  drawers,  acceptors  and  indorsers  of  foreign  and 
inland  bills  of  exchange,  or  other  like  instruments,  if  any  of  the 
defendants  reside  out  of  the  county,  the  justice  of  the  peace  shall 
issue  a  second  original  and  copy  for  such  other  county  or  counties, 
and  forward  the  same  to  any  constable  of  the  county  where  such  de- 
fendant may  reside,  who  shall  serve  the  copy  and  return  the  second 
original  with  his  entry  thereon  to  the  justice  of  the  peace  before 
whom  the  suit  is  brought. 
svio82(7).  §4122.  (4143.)  Summons  must  be  filed  and  kept.  The  officer  serv- 
ing the  summons  shall  return  the  original,  with  his  entry  of  service 
thereon,  to  the  justice  of  the  peace  before  whose  court  the  suit  is 
pending,  and  the  justice  shall  file  and  preserve  the  said  original 
summons  with  the  other  papers  appertaining  to  his  office. 
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Presumed  justice  will  preserve  verdict,  though  written  on  separate  paper: 
84  Ga.  117. 

§4123.   (4144.)   Proceedings  to  be  uniform.     The  proceedings  of  th©  ^w^efe. 
justices'  courts  shall  be  uniform  throughout  the  State,  and  each  jus-  ^|^9' 4101, 
tice  of  the  peace  shall  keep  a  fair  and  legible  book  of  entry  of  all 
civil  proceedings  had  before  him  for  the  recovery  of  debts. 

See  notes  on  local  laws  giving  jurisdiction  to  certain  city  justice-courts 
over  whole  city,  sections  4101  and  4102. 

§4124.  (4145.)  Bail  in  justices'  courts.  The  justices'  courts  shall  §4604. 
have  power  and  authority  to  hold  to  bail  and  to  enforce  the  liability 
of  bail,  under  the  same  rules  and  regulations  as  those  which  prevail 
on  that  subject  in  the  superior  courts;  and  when  a  bail  process  is 
placed  in  the  hands  of  a  constable  against  one  who  is  moving  about 
from  one  district  to  another,  such  constable  may  follow  such  itin- 
erant defendant,  and  serve  the  process  in  any  district  in  the  county. 

§4125.   (4146.)  Parties  may  settle  cases.     Any  case  in  the  justice's  ^^^ 
court  may  be  settled  at  any  time  by  the  parties,  upon  the  payment 
of  the  costs  which  have  accrued  up  to  the  time  of  such  settlement. 

§4126.  (4147. )  Justice  must  receipt  for  claims.  Whenever  any  claim  ^^b^o 
is  given  to  a  justice  of  the  peace  or  constable  for  collection,  such$4099(3)- 
justice  or  constable  shall  give  a  receipt  therefor,  and  when  the 
money  is  collected,  such  justice  or  constable  shall  pay  the  same  to 
the  plaintiff,  his  agent,  or  attorney,  unless  there  be  conflicting 
claims  for  the  money,  in  which  case  the  question  shall  be  decided  at 
the  first  court,  unless  a  continuance  be  had  according  to  law. 

Having  in  hand  note  for  suit  and  collection,  should  not  dismiss  case  be- 
cause plaintiff  did  not  appear :  66  Ga.  228. 


4139. 


ARTICLE  6. 

PLEAS    AND    DEFENSES. 

§4127.  (4148.)  Defendant  may  plead  as  in  superior  court.     The  de-  ^o!^!' 
fendant  may  appear  at  the  time  and  place  specified  in  the  summons 
served  upon  him,  and  plead  any  matter  of  defense  to  the  action, 
which  would  be  allowed  to  suits  in  the  superior  courts. 

No  issuable  defense  under  oath  was  required  to  be  filed  in  justice  court:  59 
Ga.  774.    But  see  pleas  to  the  jurisdiction :  17  Ga.  573 ;  61/210,  208. 

Pleadings  and  amendments  not  required  as  in  court  of  record :  70  Ga.  592. 

Plea  of  set-off  met  by  proper  proof  without  further  pleadings  :  74  Ga.  366. 

Unconditional  contract  in  writing  not  defended  at  first  term,  justice  court, 
and  judgment  appealed  to  jury,  defense  not  then  allowed:  85  Ga.  619. 


§§4128-4180       FIRST  TITLE.— CHAPTER  2,  ARTICLE  7.  1000 

Evidence. 

^Cobb1^        §4128.    (4149.)   Dilatory  pleas,  and  non  est  factum.     All   dilatory 
$5066150924'P^eas  must  De  filed  in  the  first  instance,  unless  the  failure  to  do  so 
4134' 413ft'  ^s  shown  to  be  the  result  of  unavoidable  cause;  and  all  dilatory- 
pleas,  and  pleas  of  non  est  factum,  must  be  verified  by  the  affidavit  of 
the  defendant  at  the  time  of  filing  the  same. 

Non  est  factum  not  allowed,  here,  at  second  term  of  appeal :  75  Ga.  504. 

Plea  of  non  est  factum  must  be  filed  at  first  term :  79  Ga.  761 ;  see  also  91  Ga. 
175. 

In  justice  court,  suit  vs.  A.  B.,  on  acceptance  signed  C.  D.,  summons 
issuing  to  A.  B.,  "doing  business  under  the  name  and  style  of"  C.  D.,  accept- 
ance admissible,  unless  sworn  plea  of  non  est  factum  filed  in  due  time.  Nor 
was  it  essential  to  show  that  A.  B.  did  business  under  name  and  style  of  C.  D. : 
94  Ga.  408. 


ARTICLE  7. 

EVIDENCE. 


Act  1811,         §4129.   (4150.)   Best  evidence  required.     In  all  cases  in  the  justices' 
$5i62. '       courts  of  this  State,  the   best  evidence  the  nature  of  the  case  will 
admit  of  shall  be  required. 

Act  mi,         §4130.   (4151.)  Accounts,  how  proved.     When  suit  is  brought  upon 

Act  1827,     an  open  account  in  a  justice  court,  such  account  may  be  proved  by 

Act  1842,     the  written  affidavit  of  the  plaintiff,  and  when  so  proved,  shall  be 

Acts  1857,   received  in  evidence  as  if  proved  in  open  court;  nevertheless,  if  the 

1882-3, p. 58  defendant  will  file  his  affidavit  denying  the  justice  and  fairness  of 

(i    LlVl.^C      \ the  whole  or  any  part  of  such  account,  the  court  shall  not  give 

judgment  in  favor  of  the  plaintiff  for  that  part  of  the  account  so 

denied  and  controverted,  unless  supported  by  other  proof.     In  all 

cases  when  such  affidavit  to  prove  the  account  is  made,  there  shall 

be  personal  service  upon  the  defendant  before  judgment  is  given  for 

the  plaintiff  under  the  provisions  of  this  section.     In  all  cases  where 

a  counter-affidavit  is  filed  by  the  defendant,  and  the  plaintiff  is  not 

present,  it  shall  be  the  duty  of  the  justice  of  the  peace  to  continue 

such  case  until  the  next  term  of  said  court.     Nothing  in  this  section 

contained  shall  apply  to  suits  against  administrators  and  executors 

on  contracts  of  their  deceased  testators  and  intestates. 

Where  party  could  not  prove  claim  for  over  $30.00  by  his  own  oath  under 
Act  of  1842:  13  Ga.  216.  Where  account  reduced  by  payments  to  justice's 
jurisdiction  could  be  proved  by  party's  own  oath :  30  Ga.  8.  When  party  prov- 
ing accounts  by  own  oath,  testifying  orally,  could  be  cross-examined  by  other 
side :  30  Ga.  328. 

Plaintiff's  affidavit  conclusive  before  jury,  on  trial  of  appeal,  unless  counter- 
affidavit  filed  ;  unsworn  plea,  or  sworn  plea  not  in  writing,  insufficient:  94 
Ga.  648. 


1001  FIRST  TITLE.— CHAPTER  2,  ARTICLE  8.       §§4131-4135 

Trial  and  judgment. 

§4131.  (4152.)    Witness  may  be  subpoenaed.      Either  one  of  the  jus- $$5260'4164- 
tices  of  the  peace  of  the  district  in  which  a  suit  is  pending  may  issue 
a  subpoena,  directed  to  any  witness  whose  testimony  may  be  desired 
by  either  party  in  any.  case,  which  subpoena  shall  be  served  on  the 
witness  three  days  before  the  day  of  the  trial. 

§4132.   (4153.)    Testimony  may  be  taken  by  interrogatories.     Testi-  ^M^g 
mony  may  be  taken  and  brought  into  court  by  interrogatories  and  ^<^i853-4, 
commission  in  any  case  pending  in  the  justice's  court,  under  the  l8^; p- 47> 
same  rules  and  regulations  which  prevail  on  that  subject  in  the  supe- 
rior court,  except  that  the  interrogatories  shall  be  filed  with    the 
justice  of  the  peace  instead  of  the  clerk,  and  the  notice  required  shall 
be  five  days  instead  of  ten,  after  the  expiration  of  which  the  justice 
shall  issue  a  commission,  which  shall  be  executed  as  provided  for  in 
the  superior  courts. 


ARTICLE  8. 

TRIAL    AND    JUDGMENT. 

§4133.  (4154.)    Cases,  when  tried.     All  cases  before  a  justice  of  the§5077. 
peace  stand  for  trial  at  the  time  and  place  designated  in  the  sum- 
mons, and  shall  be  then  and  there  tried,  unless  continued  according 
to  law. 

Cases  may  be  consolidated,  when  :  65  Ga.  257.  See  general  note  after  section 
4338. 

Trial  suspended  for  settlement  which  falls  through,  parties  not  entitled  to 
notice  when  case  will  again  be  taken  up :  93  Ga.  224. 

Case  stands  for  trial  at  time  fixed  in  summons ;  formerly  continuance  to 
perfect  service,  illegal :  79  Ga.  532. 

Where  case  was  tried  on  day  other  than  regular  court  day,  docket  not  show- 
ing that  it  was  legally  reached,  parol  evidence  admissible :  89  Ga.  486. 

"Process"  includes  justice-court  summons,  in  Act  of  October  17th,  1885,  as 
to  service  of  process  too  late  being  good  service  for  next  term :  90  Ga.  808 ; 
distinguishing  79  Ga.  532. 

§4134.  Defense  at  first  term .     Whenever  the  defendant  in  the  jus-  Actsi882-3, 

tices'  courts  on  an  unconditional  contract  in  writing  makes  defense,  im;h 

°  7  p.  in. 

he  shall  make  such  defense  at  the  first  term.  $?flF'4128' 

•Hoy. 

Not  necessarily  in  writing  then  :  95  Ga.  714 ;  94/669. 

Such  defense  not  made  at  first  term  and  appeal  taken  to  jury,  defense  not 
then  allowed :  85  Ga.  619 ;  see  also  91  Ga.  174. 

Marking  name  sufficient,  other  defenses  made  later  by  amendment:  95  Ga. 
714. 

See  section  4139. 

§4135.  Trial  term.     When  such  defense  is  thus  made,  the   cause  ^ctf32888, 
shall  stand  for  trial  at  the  next  term  (subject,  however,  to  contin-  #1127,4128 
uance  as  provided  by  law):  Provided,  that  said  cause  may  be  tried 
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Appeals  and  juries. 


at  the  term  when  said  plea  is  filed,  if  the  plaintiff  or  his  attorney  is 
present  consenting  thereto. 

^fssf58'  §4136.  (4155.)  Continuances.  If  either  party  is  not  ready  for  trial 
at  the  time  and  place  designated  in  the  summons,  the  justice  or 
commissioned  notary  public  may  continue  the  case  upon  a  sufficient 
legal  showing.  But  neither  party  shall  be  entitled  to  more  than 
one  continuance,  unless  it  be  from  providential  cause. 

Where  jurisdiction  not  taken  away  by  continuing  a  case  for  more  than  ten 
days :  61  Ga.  463. 

§4137.  (4156.)  Justice  to  give  judgment.  When  cases  are  tried,  the 
justices  of  the  peace  shall  render  judgment  therein  according  to  the 
law  and  the  facts  of  each  case,  and  such  judgment  shall  be  enforced 
by  execution  unless  prevented  by  appeal  or  other  lawful  means. 

Where  execution  presumed  to  follow  judgment,  and  not  valid  so  as  to  admit 
of  levy  on  property  of  deceased  :  57  Ga.  159,  160.  If  judgment  is  void  it  cannot 
be  set  aside  in  justice's  court,  but  can  be  treated  as  a  nullity :  54  Ga.  584-595 ; 
55/410;  68/455. 

Justice  may  be  restrained  by  writ  of  prohibition  from  setting  aside  judg- 
ment: 54  Ga.  596. 

Justice  being  without  power  to  grant  new  trial,  refusal  to  set  aside,  under 
agreement  of  parties,  verdict  in  his  court,  properly  affirmed  on  certiorari :  78 
Ga.  322. 

Justice  should  not  only  render,  but  write  out,  judgment  at  court-ground 
before  adjourning:  81  Ga.  199;  but  see  92  Ga.  378. 

Docket,  and  not  original  summons,  proper  place  to  enter  judgment:  84  Ga. 
147. 

Judgment  on  day  when  court  not  authorized  to  sit,  null:  89  Ga.  486. 

Where  ambiguity  in  justice-court  judgment  was  solved  by  the  execution: 
94  Ga.  460. 


ARTICLE  9. 

APPEALS    AND    JURIES. 

^3obb689  §4138.  (4157.)  Appeals,  when  and  how  entered.  Either  party  being 
Ari3i808'  dissatisfied  with  the  judgment  of  the  justice  of  the  peace  or  notary 
^445'5P'8'  1>U°11C>  and  upon  all  confessions  of  judgment,  provided  the  amount 
claimed  in  said  suit  is  over  fifty  dollars,  may,  as  a  matter  of  right, 
enter  an  appeal  from  said  judgment,  within  four  days  (exclusive  of 
Sundays)  after  the  rendition  of  such  judgment,  under  the  same  rules, 
regulations,  restrictions,  and  liabilities  as  are  provided  on  the  sub- 
ject of  appeals. 

"I  stand  security  on  the  appeal  in  the  above  case,"  case  being  stated,  and 
name  of  party  signed  thereto,  is  sufficient  when  entered  on  the  minutes  of  the 
justice  court:  30  Ga.  328.  Where  amount  involved  is  over  $50.00,  appeal  and 
not  certiorari  is  the  remedy  :  46  Ga.  41 ;  58/78,  77.     Same  rule  as  to  appeals  in 
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a  claim  case :  50  Ga.  601 ;  54/663.  Nor  is  this  changed  by  the  Constitution  of 
1877:  61  Ga.  74.  When  on  appeal  from  executions  in  favor  of  laborers'  liens, 
justice  could  not  order  execution  to  proceed  for  the  costs:  51  Ga.  270.  Be- 
cause papers  not  forwarded  and  filed  in  clerk's  office  seven  days  before  next 
term,  is  no  ground  for  dismissing  the  appeal:  59  Ga.  103.  Appeal  not  trans- 
mitted to  superior  court  until  first  day  of  term,  not  dismissed:  59  Ga.  598. 
Parties  may  appeal  by  consent  from  justice  court  to  superior  court,  where 
amount  involved  is  sufficient  for  appeal :  61  Ga.  208. 

See  notes  to  sections  4140  and  4453. 

Section  4140  unchanged  by  the  Act  of  1878 :  70  Ga.  523. 

Can  justice  nonsuit  on  appeal?  71  Ga.  515. 

Appeal  to  jury  in  justice  court  by  one  party  takes  precedence  of  appeal  to 
superior  court  afterwards  entered  by  other:  72  Ga.  252. 

Where  amount  of  suit  under  $50.00  and  questions  of  fact  and  law  involved, 
certiorari  will  not  lie  until  jury  has  passed  on  case :  80  Ga.  730. 

"Amount  claimed"  means  total  amount  of  principal  and  interest  together: 
83  Ga.  773  ;  see  also  62  Ga.  608  ;  68/831 ;  64/684. 

Appeal  operates  as  waiver  of  irregularities  and  defects  in  summons :  84  Ga. 
751. 

Judgment  of  justice  court  upon  debt  exceeding  $50.00,  where  no  issue  of 
fact  involved,  may  be  reviewed  by  certiorari  :  86  Ga.  582. 

Appeal  not  lie  except  where  issue  for  jury  ;  appeal  to  superior  court  and  to 
jury  in  justice  court  considered :  92  Ga.  318. 

Appeal  and  not  certiorari  the  remedy  where  there  are  issues  of  fact  sought 
to  be  reviewed :  70  Ga.  723 ;  78/708 ;  94/425. 

Certiorari  is  the  remedy  where  case  controlled  by  question  of  law,  which  is 
the  only  question  involved  :  53  Ga.  570.  ° 

Right  of  appeal  presupposes  issue  for  jury  :  69  Ga.  745. 

Where,  conceding  all  the  facts,  question  is,  was  the  judgment  erroneous, 
certiorari  lies :  72  Ga.  184 ;  see  also  79  Ga.  680 ;  86/582  ;  46/41 ;  69/841 ;  63/405. 

In  suit  for  amount  over  $50.00,  appeal  from  confession  of  judgment  before 
justice  may  be  taken  to  jury  either  in  justice's  court  or  superior  court :  94 
Ga.  450. 

Whether  nonsuit  proper  is  purely  question  of  law,  and  certiorari  available  as 
remedy :  88  Ga.  284. 

Right  of  appeal  depends  upon  amount  claimed  in  pleadings,  not  reductions 
made  at  trial :  93  Ga.  233  ;  see  also  73  Ga.  112. 

Amount  involved  under  $50.00,  questions  of  fact  involved,  remedy  in  first 
instance  is  appeal  to  jury  in  justice  court:  84  Ga.  264 ;  85/515 ;  88/12;  87/148; 
95/799. 

§4139.  Pleas  must  be  in  writing,  when.  It  shall  be  the  duty  of  the  Acts  1884-5, 
defendant,  in  cases  appealed  from  the  justice's  court  to  the  superior  $§4127, 4134. 
court,  to  reduce  his  defenses  to  writing  before  the  case  proceeds  to 
trial  in  the  superior  court:  Provided,  he  relies  upon  any  other  plea  or 
defense  than  the  general  issue.  Nothing  contained  in  this  section 
shall  be  construed  to  abridge  his  right  to  amend  his  pleadings  as  in 
other  cases. 

See  notes  to  section  4134. 

§4140.  (4157  a.)  Appeals  in  justices1  courts.  In  any  civil  case  in  a  Acts  1878-9, 
justice's  court,  either  party  dissatisfied  with  the  judgment  of  the  Jg^8'P-95- 
justice  may,  as  of  right,  enter  an  appeal  to  a  jury  in  said  court,  un- 
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der  the  same  rules  as  now  regulate  appeals  to  the  superior  court: 
Provided,  that  by  consent  of  parties,  such  a  case  may  be  passed  to 
the  appeal,  before  judgment  of  the  justice,  without  giving  bond  for 
the  eventual  condemnation-money. 

Construed  :  70  Ga.  526.     See  notes  to  section  4138. 

Certiorari  will  not  lie  to  judgment  of  magistrate  after  case  appealed  to  jury 
and  dismissed :  65  Ga.  556. 

Appeal  to  jury  and  not  certiorari  is  the  remedy  to  review  issues  of  fact:  70 
Ga.  723 ;  94/425 ;  78/708. 

Certiorari  is  the  remedy  where  case  controlled  by  question  of  law,  which  is 
the  only  question  involved:  53  Ga.  570. 

Right  of  appeal  presupposes  issue  for  jury :  69  Ga.  745. 

Where,  conceding  all  the  facts,  question  is,  was  the  judgment  erroneous, 
certiorari  lies :  72  Ga.  184 ;  see  also  79  Ga.  680 ;  86/582,  202 ;  46/41 ;  63/405. 

Appeal  lies  from  justice  court  in  all  cases  where  no  issues  of  fact,  either 
before  or  after  jury  trial ;  but  not  after  appeal  has  failed,  for  grounds  existing 
before:  69  Ga.  841. 

Appeal  to  jury  in  justice  court  lies  in  all  cases,  though  debt  exceed  $50.00: 
70  Ga.  726. 

Lies  in  all  cases  within  jurisdiction  of  the  court:  76  Ga.  92. 

Appeal  to  jury  in  justice  court  by  one  party,  takes  precedence  of  appeal  to 
superior  court,  afterwards  entered  by  the  other:  72  Ga.  252. 

Right  of  appeal  to  jury  exists  in  all  civil  cases,  whether  judgment  rendered 
upon  questions  of  law  or  fact :  76  Ga.  697.    • 

Appeal  from  judgment  within  jurisdiction,  not  dismissed  because  true 
amount  beyond:  77  Ga.  159. 

Unconditional  contract  in  writing  not  defended  at  first  term,  justice  court, 
and  judgment  appealed  to  jury,  defense  not  then  allowed  :  85  Ga.  619. 

Appeal  not  dismissed  for  absence  of  appellants:  77  Ga.  497,  649. 

Issues  of  fact  involved,  certiorari  prior  to  appeal  to  jury  in  justice  of  peace 
court,  premature:  78  Ga.  708. 

On  appeal  trials  in  justice  court,  magistrate  has  no  power  to  nonsuit ;  he 
may,  in  denying  motion,  give  his  reason  therefor,  though  jury  overhear:  79 
Ga.  553. 

Not  error  to  allow  note  sued  on  to  be  read  in  evidence  to  jury  pending 
argument:  87  Ga.  481. 

Appeal  from  justice's  decision  that  evidence  insufficient  to  sustain  action, 
and  dismissing  case  :  95  Ga.  504. 

Amount  in  justice  court  less  than  $50.00,  appeal  to  jury,  not  certiorari,  rem- 
edy :  84  Ga.  264. 

Claim  under  $50.00,  certiorari  not  lie,  until  after  appeal  to  jury,  where  ques- 
tions of  both  law  and  fact  involved :  85  Ga.  515 ;  88/12 ;  95/799 ;  87/148. 

Judgment  of  justice  court  for  $50.00,  facts  only  involved,  appeal  to  jury,  not 
certiorari,  proper  remedy :  86  Ga.  202 ;  see  also  86  Ga.  582.  « 

Where  jury  announced  agreement  impossible  unless  a  certain  cash-book 
(not  in  evidence)  was  before  them,  and  request  was  declined,  verdict  not 
vitiated :  87  Ga.  293. 

From  default  judgment  against  garnishee  for  failure  to  respond  to  notice 
to  produce,  appeal  lies  to  justice-court  jury :  88  Ga.  295. 

Ap  ^r,1882"3'  §4141.  Appeals,  when  allowed.  In  all  cases  in  a  justice's  court 
where  an  appeal  can  be  entered  to  a  jury  in  the  superior  court,  it 
shall  be  lawful  for  such  appeal  to  be  entered  to  a  jury  in  either  the 
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justice  court  or  the  superior  court;  any  case  appealed  to  a  jury  in 
one  court  shall  not  be  appealed  to  a  jury  in  the  other  court. 

§4142.  (4157  b.)  Appeals  to  the  superior  court.  Where  the  sum 
claimed  exceeds  fifty  dollars,  the  law  of  appeals  from  the  justice 
court  to  the  superior  court  shall  be  the  same  as  contained  in  this 
Code:  Provided,  that  in  any  case  referred  to  in  this  and  the  preceding 
section,  appeals  in  forma  pauperis  may  take  place  under  such  regula- 
tions as  now  exist  for  appeals  in  forma  pauperis,  and  subject  to  such 
law  as  may  be  passed  concerning  proceedings  in  forma  pauperis . 

Jury  taken  from  traverse  panel :  65  Ga.  678. 

This  does  not  qualify  section  4140  so  as  to  prevent  appeal  in  justice  court 
where  amount  exceeds  $50.00:  70  Ga.  523. 

Appeal  to  jury  in  justice  court  by  one  party  takes  precedence  of  appeal  to 
superior  court  afterwards  entered  by  the  other :  72  Ga.  252. 

Not  appealable  to  superior  court,  where  summons  showed  claim  of  only 
$50.00,  though  affidavit  for  bail  showed  $36.00  more :  75  Ga.  570. 

§4143.  (4157  c.)  Juries,  how  drawn.  All  appeals  shall  be  tried  be-  Acts  1878-9, 
fore  the  justice  of  the  peace  or  notary  public,  or  both,  and  five'^3  64 
jurors  drawn,  and  impaneled  as  follows:  The  justice  in  each  district 
shall,  once  in  every  two  years,  make  out  a  list  of  all  persons  liable 
to  serve  as  jurors  in  the  superior  court,  who  may  reside  in  their 
respective  districts,  and  shall  write  their  names  on  separate  pieces 
of  paper  and  deposit  them  in  a  box  marked  "number  one."  If  the 
list  is  in  the  discretion  of  the  justice  of  the  peace  or  notary  public, 
as  the  case  may  be,  too  small,  then  the  justice  of  the  peace,  notary 
public,  and  one  of  the  jury  commissioners,  and  if  no  notary,  then  the 
justice  of  the  peace  and  two  of  the  jury  commissioners  of  the  county 
may  select  from  the  list  of  the  taxpayers  of  the  district  such  number 
of  the  most  upright  and  intelligent  men  as  they  may  see  fit  and 
proper,  to  add  to  said  list  of  jurors:  Provided,  however,  that  the  list, 
when  so  increased,  shall  not  exceed  one-fourth  of  the  voting  popula- 
tion of  the  district.  Said  justices,  or  one  of  them,  in  public,  on  a 
court  day,  in  conjunction  with  a  constable,  shall,  if  any  appeal  is 
pending  or  notice  thereof  given,  draw,  after  shaking  the  box  well, 
nine  names  therefrom,  which  names,  after  being  recorded  in  a  book, 
shall  be  deposited  in  a  box  marked  "number  two."  After  all  the 
names  are  drawn  from  box  "number  one,"  then  the  drawing  shall 
commence  from  box  "number  two,"  and  so  on  alternately.  The 
jurors  so  drawn  shall  be  summoned  by  the  constable  of  the  district, 
or  other  lawful  officer,  at  least  five  days  before  the  court  at  which 
are  called  upon  to  serve;  and  if  there  should  be  a  deficiency  of  jurors 
at  the  trial  from  cause  or  absence,  the  constable,  by  direction  of 
the  court,  shall  complete  the  jury  by  talesmen  to  nine,  from  whom 
the  plaintiff  and  defendant  shall  have  two  strikes  each. 
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Justice  of  the  peace's  remark,  in  jury's  hearing,  in  ruling  on  admissibility 
of  evidence,  as  to  its  effect,  if  true,  not  require  new  trial :  75  Ga.  710. 

Objection  that  jurors'  names  not  on  list  furnished  by  commissioners,  too 
late  in  certiorari  where  not  made  at  justice-court  trial :  76  Ga.  15. 

Justice  may  send  jury  back  to  correct  verdict  by  giving  it  proper  cer- 
tainty :  89  Ga.  487. 

Justice  of  peace  cannot  testify  before  jury,  in  case  being  tried  before  him  : 
89  Ga,  487. 

Certiorari  not  sustained  because  tales  juror  not  on  jury-list,  nor  in  jury- 
box  :  65  Ga.  263. 

Justice  of  peace  should  not  charge  the  jury:  73  Ga.  594. 

Justice-court  jury,  on  returning  verdict,  may  correct  mistake  in  writing 
it  out  before  dispersing:  83  Ga.  403. 

APcti54878"9'  §4144.  (4157  d.)  Oath  of  jury.  The  following  oath  shall  bead- 
ministered,  to  the  jury,  to  wit:  "You  shall  well  and  truly  try  the 
causes  depending  between  the  parties  at  variance,  and  true  verdict 
give  according  to  equity  and  the  opinion  you  entertain  of  the  evi- 
dence produced  to  you,  to  the  best  of  your  skill  and  knowledge,  with- 
out favor  or  affection  to  either  of  the  parties,  provided  the  case  or 
cases  submitted  shall  not  be  withdrawn  from  your  consideration. 
So  help  you  God." 

ApCti54878"9'  §4145.  (4157  e.)  Jury  drawn  in  vacation,  when.  In  all  cases  where 
the  justice  of  the  peace,  at  the  regular  term  of  the  court,  shall  from 
any  cause  fail  to  draw  a  jury,  it  shall  be  lawful  for  said  justice,  in 
conjunction  with  the  constable  or  any  two  freeholders  at  any  time, 
to  draw  a  jury  who  shall  serve  on  being  summoned  as  aforesaid. 

Apti54878"9'  §4146.  (4157 f.)  Defaulting  jurors,  how  dealt  with.  Said  justices  of 
the  peace  shall  have  power  to  impose  fines  and  issue  executions 
against  all  defaulting  jurors  who  refuse  to  obey  the  summons  without 
a  good  legal  excuse.  Said  fine  shall  not  exceed  five  dollars,  and 
shall  be  collected  by  the  constable,  unless  the  absentee  by  next  court 
files  his  excuse  under  oath,  or  makes  it  in  open  court,  to  be  passed  * 
upon  in  either  case  by  the  justice  of  the  peace. 

"plwo878  9'  §4147.  (4157 i.)  Compensation  of  jurors.  The  compensation  of  ju- 
rors for  services  in  justice  courts  shall  be  as  follows:  For  each  verdict, 
the  jury  making  and  returning  the  same  shall  be  entitled  to  the 
sum  of  one  dollar  and  twenty-five  cents,  to  be  paid  by  the  party  in 
whose  favor  the  verdict  is  rendered,  and  divided  equally  among  the 
jurors,  and  taxed  in  the  bill  of  costs,  and  said  jurors  shall  not  receive 
further  compensation. 

ActfiS*      §4148.   (4157  g.)   Ri <jht  of  certiorari.     In  all  cases  tried  in  the  jus- 
p.  155.       tice  court,  either  party  shall  have  the  right  of  review  in  the  superior 
court  by  writ  of  certiorari. 

Certiorari  will  not  lie  to  judgment  of  magistrate  after  case  appealed  to 
jury  and  dismissed :  65  Ga.  556. 
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Claims,  garnishments,  and  other  issues  in  justices'  courts. 

Judgment  of  justice  court  for  $50.00,  facts  only  involved,  appeal  to  jury, 
not  certiorari,  proper  remedy :  86  Ga.  202 ;  see  also  70  Ga.  723 ;  78/708 ;  94/425. 

Certiorari  is  the  remedy  where  case  controlled  by  question  of  law,  which 
is  the  only  question  involved :  53  Ga.  570. 

Where,  conceding  all  the  facts,  question  is,  was  the  judgment  erroneous, 
certiorari  lies:  72  Ga.  184;  see  also  79  Ga.  680;  86/582;  46/41;  69/841:  63/405. 

Whether  nonsuit  proper  is  purely  question  of  law,  and  certiorari  available: 
88  Ga.  284. 

See  notes  to  sections  4138,  4140,  and  4149. 

§4149.  (4157  j.)  Certiorari  in  appeals  from  justice  to  superior  courts.  Aftf42878"9' 
When  either  party  is  dissatisfied  with  the  verdict  of  a  jury  in  any  w8771' 4642- 
appeal  case  tried  in  the  justice  courts,  such  party  may  apply  for 
and  obtain  a  writ  of  certiorari,  by  petition  to  the  judge  of  the  supe- 
rior court  in  whose  circuit  the  said  justice  court  was  held,  in  which 
petition  he  shall  plainly  and  distinctly  set  forth  the  errors  com- 
plained of,  and  all  after-proceedings  shall  be  under  the  same  rules 
and  regulations  as  are  now  established  by  law  for  the  granting  of 
writs  of  certiorari  from  the  justice  courts  in  this  State. 

Certiorari  lies  from  verdict  of  jury  in  justice  court :  69  Ga.  844. 

Must  be  allowed  and  brought  within  three  months  from  the  verdict:  70 
Ga.  388. 

Certiorari  here  reviews  the  verdict,  not  judgment  on  the  verdict:  70 
Ga.  388. 

Verdict  maybe  reviewed  on  certiorari:  70  Ga.  723. 

Certiorari  proper  to  test  sufficiency  of  evidence  to  warrant  verdict,  but 
not  where  appeal  would  lie  to  test  its  sufficiency  to  warrant  judgment  by 
magistrate :  79  Ga.  532.     See  notes  to  section  4148: 

After  two  concurrent  verdicts,  evidence  taken  by  a  reviewing  court  most 
strongly  in  favor  of  prevailing  party  :  79  Ga.  635. 


ARTICLE   10. 

CLAIMS,  GARNISHMENTS,  AND  OTHER    ISSUES    IN    JUSTICES'  COURTS. 

§4150.   (4158.)    Claims,  when  and  how  interposed.      When  an  execu-  ApctiVi868' 
tion  rendered  by  a  justice  of  the  peace,  or  notary  public  who   isAcJbSk2. 
ex  officio  justice  of  the  peace,  shall  be  levied  upon  personal  property  Acodd! 647. 
which  is  claimed  by  any  person  not  a  party  to  the  execution,  the^4453' 
claimant,  his  agent,  or  attorney,  shall  make  oath  that  the  property 
levied  on  is  the  right  and  property  of  the  claimant,  and  shall  also 
give  bond  and  security  in  double  the  amount  of  the  execution;  which 
bond  the  levying  officer  is  empowered  to  take,  payable  to  the  plain- 
tiff or  assignee  of  the  execution,  as  the  case  may  be,  with  condition 
to  pay  all  costs  and  damages  which  the  said  plaintiff  or  assignee 
may  sustain,  in  case  it  shall  appear  that  such  claim  was  frivolous 
and  intended  for  delay  only;  which  bond,  on  breach  of  the  condi- 
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tion  thereof,  shall  be  recoverable  in  any  court  having  cognizance  of 
the  same. 

As  to  possession  of  property  by  defendant  levied  on  after  absolute  sale 
of  property,  where  claim  in  justice  court,  and  as  to  the  oath  to  jurors  in: 
8  Ga.  49.  Where  in  claim  case  in  justice  court  entry  that  previous  levy 
dismissed  by  order  of  plaintiff,  sufficiently  accounted  for  the  levy:  31  Ga. 
684.  Same  rule  as  to  appeals  in  claim  cases  as  in  other  cases  from  justice 
courts,  as  to  amount  being  over  $50.00:  54  Ga.  665  ;  50/601. 

Act  i8ii,  §4151.  (4159.)  Claims,  when,  where  and  how  tried.  When  the  claim 
Acts  1868/  affidavit  is  made  and  the  bond  given,  as  directed  in  the  preceding 
1878-9, p. 67.  section,  the  constable  shall  postpone  the  sale  of  the  property,  and 
return  the  papers  to  the  justice  of  the  peace  or  notary  public  who 
issued  the  execution;  and  it  shall  be  the  duty  of  such  justice  or  no- 
tary public  to  cause  an  issue  to  be  made  up,  and  try  the  right  of 
property  according  to  law,  at  the  next  regular  term  of  the  justice 
court  held  by  said  justice  of  the  peace  or  notary  public,  occurring 
after  ten  days  from  the  filing  of  said  claim. 

Magistrate  has  no  jurisdiction  of  claim  to  mules  levied  upon  under  two 
executions,  between  same  parties,  aggregating  over  $100:  76  Ga.  769. 

Claim  returnable  to  court  issuing  foreclosure  chattel-mortgage :  77  Ga.  539. 

^Vi816         §4152.   (4160.)    Continuance.     Upon  good  cause  shown,  on  oath,  a 
claim  case  may  be  continued  one  time  by  each  party,  and  no  longer. 
Acts  1880-1,      §4153.   (4161.)    Garnishee  must  answer,  when.     When  a  process  of 
1873,  pp.  47,  garnishment  is  issued   out,   returnable  to  any  justice's   court  and 
$4552.         served  upon  the  garnishee,  it  shall  be  the  duty  of  the  garnishee  to 
answer  at  the  term  to  which  the  garnishment  is  made  returnable. 
And  in  case  of  failure  so  to  answer,  the  justice  of  the  peace  shall  en- 
ter a  default  against  the  garnishee,  and  shall  enter  up  judgment  in 
favor  of  the  plaintiff  against  the  garnishee,  for  such  an  amount  as 
may  have  been  obtained  by  judgment  against  the  defendant,  or  for 
such  amount  as  may  thereafter  be  recovered  in  the  pending  suit. 
After  judgment  obtained,  and  when  the  garnishee  appears  and  an- 
swers that  he  is  indebted  to,  or  has  effects  in  his  hands  belonging  to 
the  defendant,  the  court  shall  proceed  as  prescribed  in  section  4552 
of  this  Code. 

As  to  continuance  on  justice  docket  of  proceedings  against  garnishee: 
44  Ga.  189.  Under  this  section  final  judgment  in  justice  court  against  gar- 
nishee failing  to  answer  ten  days  after  service,  as  soon  after  default  as  judg- 
ment against  defendant,  changing  rule:  44  Ga.  188;  see  also  55  Ga.  410; 
64/608.  Six  notes  sued  on,  to  have  aid  of  garnishment,  must  be  affidavit  and 
bond  in  each  case:  61  Ga.  370.  Suit  pending  in,  or  judgment  rendered  in, 
superior  court,  garnishment  returnable  to  justice  court,  void :  61  Ga.  545. 

That  justice  told  garnishee  that  he  had  until  next  term  to  answer,  not 
excuse  failure  to  answer  within  time:  66  Ga.  349. 

Garnishment  summons  in  justice  court  must  be  returned  to  next  term  if 
it  begins  after  ten  days,  if  not,  to  next:  73  Ga.  120. 

Garnishee  served  nine  days  before  court,  not  bound  to  answer:  73  Ga.  120. 
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Claims,  garnishments,  and  other  issues  in  justices'  courts. 


Act  of  December  6th,  1880,  relieved  garnishee  of  necessity  of  answering 
within  ten  days,  so  that  he  answered  at  return  term  :  68  Ga.  444. 

Applicable  in  justice  court ;  no  judgment  against  garnishee  until  judgment 
against  defendant ;  garnishee  may  answer  at  any  time  before  final  judgment 
against  defendant :  68  Ga.  810. 

§4154.  (4161a.)  Persons  in  another  militia  district,  how  garnished,  ^fg1874' 
When  any  person  or  persons,  sought  to  be  garnished,  resides  in  a$4716- 
militia  district  in  the  same  county,  different  from  the  militia  district 
in  which  suit  is  pending  or  judgment  was  obtained,  the  plaintiff, 
his  agent,  or  attorney  at  law,  may  make  affidavit  and  give  bond  in 
the  militia  district  where  the  person  or  persons  sought  to  be  gar- 
nished resides,  before  any  officer  of  said  district  authorized  to  issue 
an  attachment  under  the  laws  of  this  State,  and  it  shall  be  the  duty 
of  the  officer  taking  such  affidavit  and  bond  to  make  out  a  copy  there- 
of, and  certify  the  same  to  be  true,  and  to  issue  summons  of  garnish- 
ment for  such  person  or  persons  as  he  may  be  directed  by  the  plaintiff, 
his  agent,  or  attorney  at  law,  requiring  such  person  or  persons  to  ap- 
pear at  the  next  notary  public's  or  justice's  court  of  the  district  of 
the  garnishee's  residence,  according  as  such  suit  was  pending,  or 
judgment  was  obtained,  in  the  notary  public's  or  justice's  court, 
then  and  there,  on  or  before  the  time  fixed  in  said  summons  of  gar- 
nishment, to  depose  and  answer  according  to  law.  And  it  shall  be 
the  duty  of  the  officer  serving  such  summons,  to  return  or  transmit 
the  certified  affidavit  and  bond,  together  with  his  actings  and  doings 
thereon,  to  the  notary  public's  or  justice's  court,  of  the  district  in 
which  suit  is  pending  or  judgment  was  obtained  and  to  return  the 
original  affidavit  and  bond  to  the  court  of  the  district  of  the  gar- 
nishee's residence,  when  such  person  so  summoned  shall  appear,  with 
his  actings  and  doings  thereon,  and  all  subsequent  proceedings  shall 
be  the  same  as  are  now  provided  for  cases  where  the  garnishee  resides 
in  a  different  county  from  the  one  where  suit  is  pending,  or  judgment 
was  obtained. 

§4155.   (4162.)    Traverse  of  answer,  and  proceedings  thereon.     If  the  Acts  1878, 
plaintiff  in  such  suit  desires  to  traverse  the  answer  of  the  garnishee,  TOGa.is. 
he  shall  do  so  when  the  same  is  filed;  and  if  such  traverse  is  filed,  y^^^t,  ■' 
the  issue  shall  be  heard  at  the  same  term,  unless  continued  for 
cause. 

Objections  to  legality  or  sufficiency  of  answer  must  be  made  within  ten 
days  from  filing :  68  Ga.  444,  446. 

Constitution  of  1877,  and  Act  of  1880  (section  4153)  rendered  old  section  in- 
operative and  deprived  garnishee  of  right  to  notice  of  traverse :  78  Ga.  18. 

Party  litigating  under  traverse  several  years  without  objection  waives  right 
to  object  because  filed  too  late:  80  Ga.  491, 
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Actios,        §4156.    (4163.)    Illegalities  in  justices'   courts.      When  an  issue   is 
$$473e' 566i' mac^e  ky  an  affidavit  of  illegality  and  returned  to  any  justice  court, 

it  shall  be  tried  at  the  next  term  of  said  court  after  said  illegality 

has  been  returned  to  said  court  for  five  days. 


ARTICLE   11. 

FINAL    JUDGMENT    AND    EXECUTION. 

^cobb1*-  §4157.  (4164.)  Dignity  and  lien  of  judgments.  All  judgments  that 
$5351.  may  be  obtained  in,  and  executions  issued  from,  the  justices'  courts 
shall  bear  equal  dignity  with  judgments  obtained  in,  and  executions 
issued  from,  the  superior  courts,  and  shall  bind  all  the  property  of 
the  defendant,  and  his  securities,  if  any  (except  such  as  is  exempt 
by  law),  from  the  date  of  such  judgment  until  the  same  is  fully  sat- 
isfied. 

When  execution  from  justice  court  need  not  show  on  its  face  all  proceed- 
ings necessary  to  give  the  court  jurisdiction  :  15  Ga.  343.  Void  when  no  sum- 
mons: 54  Ga.  496.  When  fund  raised  paid  to  justice-court^,  fas.  in  preference 
to  superior  court,  one  being  signed  first:  17  Ga.  593-595.  Where  judgment  by 
default,  and  could  not  be  reopened  by  the  justice :  64  Ga.  566. 

^obb1^  §4158.  (4165.)  Judgment  and  execution  against  securities.  Where 
^obb1^  su^  *s  brought  against  joint  obligors  and  joint  promisors,  and  any 
$5343.  one  or  more  0f  them  shall  make  it  satisfactorily  appear  to  the 
court  that  he  signed  the  contract  sued  on  as  security  only,  and  was 
not  interested  in  the  consideration  thereof,  the  court  shall  enter  up 
judgment  and  award  execution  against  such  party  as  security,  and 
when  the  execution  shall  be  satisfied  by  such  security  out  of  his 
own  money  or  property,  he  shall  have  the  right  to  control  such  judg- 
ment and  execution  for  the  purpose  of  remunerating  himself  out  of 
the  property  of  the  principal,  in  the  same  manner  that  securities  on 
stay  of  execution  may  do:  Provided,  the  judgment  and  execution 
shall  also  be  against  such  principal. 

^obbifo       §4159.   (4166.)    Judgments  in  cases  of  set-off.      When  the  defendant 
ACobb46r,3  plea(is  and  establishes  a  set-off  greater  than  the  demand  of  the  plain- 
ApCt381876,    t^'  tne  court  shall  render  judgment  in    favor   of   the   defendant 
to"8'  4r)59'  agamst  the  plaintiff  for  the  excess  or  balance  over  and  above  the 
demands  of  the  plaintiff,  unless  such  balance  exceeds  the  sum  of  one 
hundred  dollars  principal,  in  which  event  the  set-off  of  the  defend- 
ant shall  be,  by  the  judgment  of  the  court,  credited  with  the  amount 
of   the   demand  established  and  proven  by  the  plaintiff,  and    the 
plaintiff  in  such  case  shall  pay  the  costs. 

Justice  could  not  allow  defendant  to  write  down  finding  of  jury  on  set-off 
to  $100,  and  take  judgment:  67  Ga.  515. 
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§4160.  (4167.)  Staying  and  backing  executions.  When  final  judg-  ^cob^ek 
ment  is  rendered  in  the  justice's  court,  the  party  against  whom  the  Act|5\855  6' 
judgment  is  rendered,  at  any  time  within  four  days  after  the  judg-1857'  p-119- 
ment,  shall  have  the  right,  by  paying  all  the  costs  which  have  ac- 
crued, and  giving  good  and  sufficient  security  for  the  principal  and 
interest  involved  in  the  case,  to  stay  the  execution  for  sixty  days,  if  the 
judgment  is  for  more  than  thirty  dollars  principal;  and  if  the  judg- 
ment be  for  thirty  dollars  principal,  or  under  that  sum,  the  execu- 
tion shall  be  stayed  for  forty  days;  and  when  the  time  for  which  the 
execution  is  so  stayed  has  expired,  execution  shall  issue  against  the 
party  and  his  security  on  stay  for  the  amount  of  the  judgment.  In 
case  any  person,  after  being  summoned  on  any  complaint  for  debt 
in  a  justice's  court,  shall,  before  the  sitting  of  such  court,  remove  out 
of  the  district,  such  court  may  nevertheless  give  judgment  against 
him;  and  if  any  person  shall,  after  judgment  of  such  court,  remove 
out  of  the  district  or  county,  or  holds  property  in  a  different  dis- 
trict or  county,  before  satisfaction  is  made,  such  justice  may,  in 
either  case,  issue  execution  against  such  person;  which  execution, 
being  backed  by  any  justice  of  the  county  where  such  person  resides, 
or  where  his  property  may  be  found,  may  be  levied  by  any  constable 
of  said  county,  and  the  after-proceedings  shall  be  the  same  as  pro- 
vided in  other  cases  of  levy  and  sale  by  virtue  of  executions  from 
justices'  courts. 

Backing fi.  fa.  unnecessary,  where  levy  made  by.  constable  outside  of  dis- 
trict where  judgment  rendered  and  outside  of  defendant's  county,  the  prop- 
erty being  found  in  the  officer's  bailiwick  :  70  Ga.  646. 

Until  execution  properly  backed,  constable  of  second  county  has  no  author- 
ity to  levy :  94  Ga.  670. 

§4161.  (4168.)  When  plaintiff  liable  for  costs .  When  an  execution  ^tl811'_ 
issued  from  a  justice's  court  shall  be  returned  by  the  proper  offi- ^5403' 5386- 
cer,  with  an  entry  thereon  that  there  is  no  property  of  the  defendant 
out  of  which  satisfaction  of  the  execution  can  be  made,  the  plaintiff 
in  execution  shall  be  bound  and  liable  for  the  costs  due  thereon; 
and  if  the  plaintiff,  upon  being  notified  of  the  return  and  the  costs 
being  demanded  of  him,  shall  fail  or  refuse  to  pay  such  costs,  exe- 
cution therefor  may  issue  against  such  plaintiff. 

General  Note. — Execution  paid  to  plaintiff  without  stipulation  for  keeping 
it  open  for  costs,  it  is  functus  officio:  2  Ga.  53.  Where  presumed  after  loss  of 
execution  that  there  was  entry  of  "no  personal  property  to  be  found,"  before 
it  was  levied  on  land:  6  Ga.  188.  Revival  of  dormant  judgment:  15  Ga.  435. 
Cost  on  appeal  must  be  paid,  and  superior  court  cannot  by  rule  order  justice 
to  refund  :  60  Ga.  218.  Where  could  not  order  execution  on  laborer's  lien  to 
proceed  for  costs  after  appeal :  51  Ga.  270. 


§§4162-4165      FIRST  TITLE.— CHAPTER  2,  ARTICLES  12,  13.  1012 

Justices'  courts  may  rule  constables,  punish  defaulting  witnesses,  etc.    Levy  and  sale  under  fi.  fa.,  etc. 

ARTICLE  12. 

justices'  courts  may  rule  the  constables,  punish  defaulting 
witnesses,  and  punish  contempts. 

^Cobb1^  §4162.  (4169.)  Liability  of  constable  for  misconduct .  If  any  consta- 
ble shall  fail  to  execute  and  return  any  process  placed  in  his  hands, 
or  shall  fail  to  account  with  and  pay  over  to  the  person  entitled 
thereto  any  money  which  he  has  received  on  any  note,  execution,  or 
other  paper  placed  in  his  hands  as  such  constable,  within  ten  days 
after  the  money  is  received,  the  person  injured  by  such  failure  may 
apply  to  the  justice  of  the  peace  of  the  district  in  which  the  default- 
ing constable  is  acting  as  such,  or  in  which  he  did  act  as  such,  if  he 
has  gone  out  of  office  (and  if  there  be  no  justice  in  such  district,  the 
party  injured  may  apply  to  the  justice  of  any  adjacent  district),  and 
obtain  a  warrant  against  such  constable;  and  upon  satisfactory 
proofs  of  the  facts,  the  justice  to  whom  the  application  is  made, 
may,  either  in  term  time  or  vacation,  award  judgment  and  execution 
against  the  constable  for  the  full  amount  of  money  collected  and 
withheld,  or  which  might  have  been  collected,  and  the  justice  may 
also  fine  the  constable  for  such  default  in  a  sum  not  exceeding  ten 
per  cent,  on  the  amount  of  said  money  so  collected,  or  which  might 
have*  been  collected. 
AGobb2<649  §4163.  (4170.)  Constables  may  be  ruled.  Constables  may  be  ruled 
$4097.  by  their  respective  justices'  courts  and  compelled  to  give  an  account 
of  their  actings  and  doings,  or  to  pay  over  money  received  or  col- 
lected by  them  in  their  official  capacity,  under  the  same  rules  and 
regulations  as  are  pursued  in  the  superior  court  in  relation  to  officers 
of  said  superior  court. 
Acti8ii,^  §4164.  (4171.)  Witnesses  failing  to  attend.  Any  witness  failing  to 
S4131-  attend  the  justice's  court,  after  being  duly  served  with  a  subpoena, 
shall  be  subject  to  a  fine  not  exceeding  ten  dollars,  which  may  be 
collected  by  execution,  unless  good  excuse  be  shown  for  such  failure 
at  or  before  the  next  court  day  after  the  default;  and  such  witness 
shall  also  be  liable  to  a  suit  for  damages  at  the  instance  of  the  party 
injured  by  his  default,  in  any  court  having  cognizance  of  the  same. 


ARTICLE  13. 

LEVY    AND    SALE    UNDER    PI.    FA.    FROM    JUSTICES'    COURTS. 

^Cob^ws       §4165.   (4172.)   Executions,  levies  and  sales.     In  all  cases  when  no 

Acobb'or)2  aPPea-l  li°s  or  none  is  entered,  a  justice  of  the  peace,  or  commissioned 

Act'i3368'    n°tary  public,  shall  issue  execution  after  the  expiration  of  four  days 

(Sundays  excepted),  and  the  levy  shall  be  advertised  ten  days,  in 
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Levy  and  sale  under  fi.  fa.  from  justices'  courts. 


case  of  personal  property,  before  the  day  of  sale,  which  advertise- 
ment shall  designate  the  time  and  place  of  sale,  and  shall  give  a 
reasonable  description  of  the  property  to  be  sold,  and  shall  be  posted 
in  three  public  places  in  the  county,  and  the  sale  shall  be  at  the 
place  of  holding  justice's  court  in  his  district,  and  between  the  hours 
of  ten  o'clock  a.  m.,  and  four  o'clock  p.  m.  In  case  the  levy  is  upon 
real  estate,  it  shall  be  turned  over  to  the  sheriff  of  the  county  and 
disposed  of  as  now  directed  by  law. 

Execution  issued  before  expiration  of  four  days,  irregular  but  not  void, 
and  not  open  to  collateral  attack :  83  Ga.  563. 

§4166.  (4172  a.)  Time  and  place  of  constables' sales.  Constables  and  ^^g1878"9, 
bailiffs  in  the  State  shall  be  required  to  sell  the  property  of  defend-  Actsasso-i, 
ants  in  execution  on  the  regular  monthly  court  days  of  their  respec- 
tive districts  at  the  place  of  holding  such  courts,  after  advertising  the 
said  property  for  ten  days  prior  to  such  sale,  and  any  other  sales  on 
any  other  days  shall  be  absolutely  null  and  void,  and  vest  no  title 
to  the  property  in  the  purchaser:  Provided,  nevertheless,  that  the  pro- 
visions of  this  section  shall  not  be  construed  so  as  to  prevent  the 
sale  of  property  ordered  to  be  sold  by  the  justice  of  the  peace,  as  live 
stock  or  perishable  property,  and  likely  to  deteriorate  in  value; 
such  sales,  when  made,  shall  be  valid  and  binding. 

§4167.  (4172b.)  Land  may  be  levied  on,  when.  No  constable  shall  A^81^42 
levy  on  any  land  unless  there  is  no  personal  property  to  be  found  suf-  $5429- 
ficient  to  satisfy  the  debt,  which  fact  must  appear  by  an  entry  on 
the  execution,  to  be  levied  by  a  constable  of  the  county  where  such 
execution  was  issued,  or  where  the  property  to  be  levied  upon  may  be 
found:  Provided,  that  the  defendant  shall  have  the  right  in  all  cases 
to  point  out  any  portion  of  his  property  in  his  possession  he  may 
think  proper,  and  should  he  point  out  land  to  be  levied  upon,  the 
above  entry  of  "no  personal  property"  may  be  omitted. 

Such  necessary  entries  may  be  made  on  jJ.  fa.  by  levying  officer  nunc  pro 
tunc:  3  Ga.  222.  But  not  after  he  goes  out  of  office :  12  Ga.  263.  Presumed  as 
to  lostyL  fa.  that  proper  entries  made  on  it  before  levying  on  land:  6  Ga.  188. 
Where  constable  levies  on  land  and  delivers  the  fi.  fa.  to  sheriff,  he  can  then 
sell  and  convey  it :  7  Ga.  264.  In  attachment  case  land  cannot  be  sold  by 
order  of  magistrate,  but  must  be  by  execution :  9  Ga.  506.  Constable's  return 
on  warrant  amended  after  judgment :  17  Ga.  349. 

Insufficient  allegations  in  traverse  to  constable's  return  that  no  personal 
property  on  which- to  levy :  65  Ga.  328. 

Sheriff's  deed  based  on  fi.  fa.,  without  entry  of  "no  personalty,"  is  void 
and  conveys  no  title.  Such  entry  could  be  made  nunc  pro  tunc,  if  same  officer 
in  office :  71  Ga.  526. 

Return  of  "no  personalty,"  not  prerequisite  to  levy  by  constable  on  land  for 
county  taxes:  83  Ga.  198. 

Where  plaintiff  in  magistrate's^,  fa.  has  filed  deed  under  section  2771  et  seq., 
nulla  bona  as  to  personalty  not  prerequiste  to  levy  on  the  land:  88  Ga.  177. 

Nature  of  debt  provable  by  parol  if  resisted :  88  Ga.  177. 


§§4168,  4169      FIRST  TITLE.— CHAPTER  2,  ARTICLE  13.  1014 

Levy  and  sale  under  fi.  fa.  from  justices'  courts. 

A(jobb225ii       §4168.    (4173.)   Bank  and  other  stock,  how  levied  upon.     When  any 

^5430'4535:-constable  shall  have  any  execution  placed  in  his  hands  against  any 

person  who  is  the  owner  of  any  shares  or  stock  in  any  bank,  or  other 

corporation,  or  joint-stock  company,  in  this  State,  he  shall,  on  the 

application  of  the  plaintiff,  his  agent,  or  attorney,  indorse  a  levy  on 

said  execution  of  the  number  of  shares  belonging  to  the  defendant, 

and  make  a  return  of  the  same  to  the  sheriff  of  the  county  in  which 

he  lives,  which  said  sheriff  shall  proceed  to  advertise  and  sell  the 

same  as  required  by  law.     When  the  constable  levies  an  execution  in 

which  the  sheriff  is  a  party,  or  in  which  he  is  interested,  he  may 

proceed  to  sell  the  property  as  a  sheriff  is  authorized  to  do. 

ACobb!645.      §4169.   (4174.)  Compensation  of  constables.    A  reasonable  compensa- 

$$5455' 5405-  tion  shall  be  allowed  to  constables  for  carrying  property  levied  upon 

to  the  place  of  sale,  where  there  appears  to  be  an  absolute  necessity 

for  doing  so,  to  be  judged  of  by  the  justices  of  the  district. 

General  Note  on  Justices  of  the  Peace. — Amendments,  in  cases  of  ap- 
peals, of  other  names  as  usees,  not  allowed :  60  Ga.  637 ;  35/267 ;  43/353. 

Appeals  permitted  from  judgment  when  set-off  over  $50.00:  54  Ga.  123. 
Not  filed  ten  days  before  superior  court,  not  dismissed :  59  Ga.  598.  Costs 
against  losing  party:  60  Ga.  218.  Must  be  by  section  4138  of  Georgia  Code, 
until  legislature  directs  otherwise:  61  Ga.  74;  but  see  Acts  of  1878-9,  p.  153. 
May  be  to  superior  court  when  principal  and  interest  exceed  $50.00:  62  Ga. 
608;  46/42;  58/77;  64/628.  By  consent,  allowed  to  the  superior  court:  61 
Ga.  208. 

Attachments  may  be  levied  on  any  debt  due  the  debtor,  and  issues  in  gar- 
nishment tried  by  a  jury:  22  Ga.  618.  These  cases  in  justice  courts  do  not 
require  a  declaration  to  be  filed :  58  Ga.  322. 

Accounts,  on  appeal,  proved  orally:  30  Ga.  328. 

Costs  paid  to  justice  of  the  peace  not  recoverable  back  in  civil  cases :  61 
Ga.  597. 

Certiorari,  where  $50.00  only  claimed,  should  certiorari:  63  Ga.  742.  Illegal 
unobjected  to  evidence,  no  ground  for  certiorari:  49  Ga.  628.  Case  may  be  cer- 
tioraried,  though  principal  and  interest  exceed  $50.00,  where  a  law  point  is 
involved :  62  Ga.  313.  Should  be  a  fuller  answer  from  the  magistrate  :  41  Ga. 
327.     Not  from  original  judgment,  where  appeal  to  jury :  65  Ga.  556. 

Courts  must  be  held  at  fixed  times  and  places,  under  Constitution  of  1877. 
Distress  warrant :  65  Ga.  739. 

Claims,  oath  in:  8  Ga.  49.  Appeals  in  justice  of  the  peace  court  to  superior 
court  where  amount  of  fi.  fa.  or  value  of  property  claimed  exceeds  $50.00:  54 
Ga.  663. 

Constable,  out  of  office,  cannot  amend  a  levy  made  while  in  office:  12  Ga. 
261 .    May  serve  process  on  sheriff :  66  Ga.  150. 

Collecting  officer  can  be  ruled  for  money  collected  :  5  Ga.  384. 

Charging  jury,  are  not  bound  to  give  the  law  to  the  jury  by  charge:  21 
Ga.  192;  64/648;  73/594. 

Creditor  may  be  preferred  in  justice  of  the  peace  courts  by  giving  smaller 
for  larger  notes,  and  thereby  obtaining  first  judgment:  22  Ga.  466;  23/616; 
18/668 ;  64/648.     See  section  4069.    Fraud :  58  Ga.  95. 
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Levy  and  sale  under  fi.  fa.  from  justices'  courts. 


Damages,  case  for,  can  be  tried  before  justice  of  the  peace:  51  Ga.  194; 
57/218;  62/679,  345-347.  For  stock  by  railroad,  tried  before  justice  of  the 
peace :  1  Ga.  173. 

Evidence,  what  best,  of  a  justice  of  the  peace,  authority  to  act  or  not  to 
act:  5  Ga.  6.  Illegal  unobjected  to  evidence,  no  ground  for  certiorari:  49  Ga. 
628.  Must  be  evidence  of  service  on  defendant,  to  admit  judgment  of,  in  evi- 
dence :  12  Ga.  424. 

Execution  must  be  levied  by  constable  of  the  militia  district  where  the 
owner  and  property  are :  62  Ga.  235.  Need  not  show  everything  so  as  to  give 
jurisdiction:  15  Ga.  343. 

Entry  may  be  made  by  justice  of  the  peace  for  constable  when  the  justice 
acts  merely  as  a  scribe:  9  Ga.  325.  Of  "no  personal  property,"  nunc  pro  tunc: 
55  Ga.  145.    By  the  levying  officer:  3  Ga.  222. 

Garnishee,  judgment  against,  ten  days  after  default  of:  55  Ga.  410;  64/608. 
Changing :  44  Ga.  188. 

Injunction  refused  as  against  justices  of  the  peace  fi.  fa.:  56  Ga.  549; 
32/365. 

Illegality  to  fi.  fa.,  no  consolidation  of  cases  to  the  amount  of  $477.41, 
garnishment:  61  Ga.  370. 

Imprisonment,  false,  malice  not  presumed  against  justice  of  the  peace 
because  of  illegal  judgment  or  illegal  act:  48  Ga.  353. 

Judgment,  priority  in,  by  smaller  notes  given  for  larger  ones:  23  Ga.  616. 
Void  when  no  summons :  54  Ga.  496.  Not  set  aside  by  justice  of  the  peace, 
and  no  new  trial  can  be  granted  by :  54  Ga.  584 ;  55/410 ;  68/455 ;  64/565. 

Jurisdiction  in  torts  to  amount  of  $100:  58  Ga.  534.  Where  error  of  law 
by  justice  of  the  peace  taking  jurisdiction  when  claim  over  $100:  41  Ga.  624. 

Execution  need  not  show  everything  to  give  jurisdiction :  15  Ga.  343.  In 
claim  cases  it  need  not  appear  on  face  of  the  summons  that  defendant  re- 
sided in  that  militia  district:  61  Ga.  133.  Of  suits  against  innkeeper  for  loss 
of  goods :  39  Ga.  105.  Cannot  write  off  from  the  claim  sued  on  when  in  supe- 
rior court  so  as  to  give  the  courts  jurisdiction  by  certiorari:  58  Ga.  77. 

Levy  of  fi.  fa.  on  land  by  constable  and  then  handing  it  over  to  the  sheriff 
for  sale,  such  sheriff  can  convey  title  to  the  purchaser:  7  Ga.  264. 

Land  sold  under  justice  of  the  peace  fi.  fa.,  by  sheriff,  should  show  entry  on 
it  of  "no  personal  property"  by  constable:  6  Ga.  188-197.  Must  be  sold  by 
judgment  of  justice  of  the  peace,  and  not  by  an  order;  attachment  cases: 
9  Ga.  506.  Before  levy  on  land  there  must  be  a  return  of  "no  personal  prop- 
erty" to  be  found :  3  Ga.  222. 

Malpractice,  criminal:  45  Ga.  555;  57/421. 

Oath,  in  claim  cases,  to  the  jury :  8  Ga.  49.  Own  oath  could  not  prove  claim 
for  over  $30.00 :  13  Ga.  215. 

Presumption  that  justice  of  the  peace  will  administer  the  law,  and  an 
injunction  refused  :  56  Ga.  547. 

Prohibition  as  applicable  to  justice  of  the  peace,  to  prevent  him  from  set- 
ting aside  a  judgment:  54  Ga.  595. 

Payment,  reducing  debt  to  magistrate's  jurisdiction  by  payment,  may  then 
be  proved  by  oath :  30  Ga.  8.  By  a  credit,  without  consent  of  debtor,  does  not 
give  justice  of  the  peace's  court  jurisdiction :  58  Ga.  406. 

Plea  need  not  be  sworn  to:  59  Ga.  774;  but  see  plea  to  jurisdiction  :  17  Ga. 
573;  61/210. 

Removal  of  magistrate  from  his  district  forfeits  his  office,  but  if  he  still 
acts,  is  an  officer  de  facto:  20  Ga.  746. 


§| 4170-417B     FIRST  TITLE.— CHAPTER  3,  ARTICLES  i,  2.  1016 

The  county  court;  establishment;   the  judge. 

Rules  against,  in  superior  court ;  garnishment  where  justice  acts  ministeri- 
ally :  61  Ga.  545,  546.  As  collecting  officer:  5  Ga.  384.  Not  rulable  for  error 
•of  judgment,  but  only  for  malfeasance:  66  Ga.  228. 

Suits  against,  of  trespass  for  issuing  illegal  attachment:  1  Ga.  604. 

Service  must,  in  their  courts,  be  in  time :  56  Ga.  282 ;  59/532 ;  60/629 ;  61/463. 
Must  be  fifteen  days  before  the  trial :  60  Ga.  628.  Of  summons  by  constable 
by  a  copy  and  entry  of  service  on  the  original:  9  Ga.  471. 

Summons,  no  secondary  evidence  of,  unless  primary  cannot  be  found:  9  Ga. 
471.  Though  loosely  drawn,  yet  are  legal:  62  Ga.  679;  66/86.  In  1872  sum- 
mons for  more  than  $50.00  returnable  to  court  less  than  twenty  days  before, 
no  jurisdiction  :  65  Ga.  557. 

Stock,  damages  to,  by  railroad:  1  Ga.  173. 

Trover,  in  justice  of  the  peace  court:  62  Ga.  346,  679;  damages:  58  Ga.  334. 

Title  to  land,  justice  of  the  peace  courts  have  no  jurisdiction  as  to:  11 
Ga.  279. 


CHAPTER  3. 

THE  COUNTY  COURT. 


ARTICLE  1. 

ESTABLISHMENT. 


Acti35878"{>'     §4170.   (279.)   County  court,  how   established.      Upon   the    recom- 
$§5830, 4270.  mendation  by  the  majority  of  the  grand  jury  of  any  county  in  this 

State  (except   Walton),  a  county  court   shall   be   established   for 

such  county. 


ARTICLE  2. 

THE    JUDGE. 

Act|61894*  §4171.  (279.)  Qualifications.  The  Governor  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  shall  appoint  for  any  such  county  a 
suitable  person  for  county  judge,  who  shall  be  not  less  than  twenty- 
one  years  of  age,  and  who  shall  have  resided  in  such  county  one 
year  immediately  preceding  his  appointment. 

§4172.  (279.)  Term.  The  county  judge  shall  be  appointed  for  four 
years,  and  shall  hold  until  his  successor  is  qualified. 
Acts  1878-9,  §4173.  (316,  281.)  Judge's  salary,  and  how  paid.  Said  county  judge 
Act^871"2- shall  receive  a  salary  as  follows:  The  grand  jury  of  each  county 
Ai8;Jeb '15' shall,  after  a  careful  examination,  assess  and  declare  what  amount 
$5865.  shall  be  paid  for  his  services  as  judge  in  criminal  matters,  and  for 
attending  to  such  county  business  as  may  be   intrusted  to  him  by 
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The  judge. 

the  provisions  of  this  Chapter;  said  sum  to  be  levied  by  the  ordinary 
of  each  county  as  provided  in  this  section,  and  the  ordinary,  when 
he  levies  the  tax  for  county  purposes,  shall  levy  the  sum  allowed  to 
the  county  judges,  which  shall  be  collected  with  the  other  county 
taxes,  and  after  being  paid  over  to  the  county  treasurer  of  each 
county,  paid  over  to  the  county  judges.  If  any  county  judge  shall 
die  or  resign  his  office,  or  be  otherwise  removed  from  his  office,  then 
such  pro  rata  part  of  his  aforesaid  salary  shall  be  paid  him  as  he  is 
justly  entitled  to.  If  no  salary  shall  be  recommended  by  the  grand 
jury  of  any  county,  then  the  county  judge  shall  be  authorized  to  re- 
ceive and  retain  as  his  compensation  the  costs  prescribed  in  this 
Chapter:  Provided,  nevertheless,  that  the  said  salary,  when  once  fixed, 
shall  not  be  increased  or  diminished  during  the  term  of  office  of  said 
county  judge. 

May  term,  1888,  grand  jury  was  proper  jury  to  fix  salary  of  county  judge  for 
term  commencing  April  30th,  1888,  though  commission  did  not  issue  until 
after  grand  jury  adjourned :  82  Ga.  559. 

§4174.  (280.)  Vacancies,  how  filled.  If  a  vacancy  occurs  after  the  ^f^871"2' 
first  appointment,  from  any  cause,  in  said  office  of  county  judge,  §232- 
the  Governor  of  the  State  for  the  time  being  shall  fill  the  same  as  in 
case  of  judges  of  the  superior  court,  and  shall  also  submit  his  ap- 
pointments for  confirmation  to  the  Senate,  as  in  case  of  superior- 
court  judges,  and  all  the  rules  of  law  and  requirements  of  the  Con- 
stitution now  in  force  as  to  the  appointment  of  judges  of  the  superior 
court  shall  apply  to  said  appointment  of  county  judges,  so  far  as 
the  same  can  be  applied  under  the  law  of  this  Chapter. 

§4175.   (279a.)  Judges  may  practice  law .     If  the  person  appointed  ^f^878"9' 
county  judge  be  a  member  of  the  bar,  he  may  practice  law  in  any$4313- 
court  except  his  own. 

§4176.   (313.)  Powers  of  inferior  court.     The  county  judge  shall  dis-  pCt|9g871"2' 
charge  all  duties  formerly  devolved  on  the  justices  of  the  inferior  AqI^%2 
court  as  to  county  business,  except  in  those  counties  where,  by  local  $$4238.4240- 
laws,  other  provision  has  been  made  on  the  subject. 

§4177.  Judges  may  hold  court  outside  counties.     County  judges  are  ^ct9s21894' 
authorized  to  hold  county  court  in  the  several  counties  of  this  State  $4317- 
that  have  county  courts,  in  the  same  manner  that  judges   of  the 
superior  courts  hold  court  in  other  than  their  own  circuits. 

§4178.   (280  a.)  Judge  pro  hac  vice,  where  county  judge  is  disqualified.  ^et|89871"2' 
"When  from  any  cause  a  county  judge  in  this  State  is  disqualified1880^ 
from  presiding  in  any  case  in  his  court,  if  the  parties  consent  thereto,  §884^'p-97" 
and  select  any  attorney  practicing  in  the  court  to  preside  in  such 
case,  the  judge  shall  have  such  consent  entered  upon  the  records  of 
the  court,  and  the  attorney  so  selected  shall  exercise  all  the  func- 
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tions  of  judge  in  that  case;  and  should  the  parties  fail  or  refuse  to 
agree  upon  counsel  to  preside  in  such  case,  it  shall  be  the  duty  of 
the  judge  of  said  court  to  call  in  a  judge  of  a  county  court  to  pre- 
side. 

See  notes  to  section  4326. 
Apct43895'         §4179.    (280  a.)    Clerk  to  select  judge  pro  hac  vice,  when.       Should 
$4329.         the  parties  litigant  fail  or  refuse  to  agree  upon  counsel  to  preside  in 
such  case,  it  shall  be  the  duty  of  the  clerk  of  said  court,  where  there 
is  one,  and  the  duty  of  the  clerk  of  the  superior  court  where  there  is 
no  clerk  of  the  county  court,  to  select  any  attorney  practicing  in  the 
court  to  preside  in  such  case  and  try  the  same. 
See  section  4329. 
Act^i884-5,      §4180.   County  court  judges   may  preside  for  each   other.     In    any 
§4316.         county  within  which  there  is,  or  may  hereafter  be,  a  county  court, 
the  judges  of  said  courts  may  preside  in  the  courts  of  each  other  in 
cases  where  the  judge  of  either  court  is  disqualified  to  preside. 


ARTICLE  3. 

TIMES    AND    PLACES    OF    HOLDING    COUNTY    COURTS. 

ApCt2928712'      §4181.   (291.)  Place  of  holding  court .     The  county  judge  shall  keep 

1878j^        his  office  and  papers  at  the  county-site,  and  shall  hold  court  at  the 

42ii5' 4360' court-house,  unless  impracticable  from  any  cause,  when  the  same 

shall  be  held  at  some  other  point  in  the  county-site,  notice  of  the 

location  of  which  shall  be  given  by  publication  for  two  weeks  in  a 

public  gazette  having  a  general  circulation  in  the  county. 

§4182.   (312.)    Office  to  be  kept  open  daily.     The  county  judge  shall 
keep  his  office  open  every  day  except  Sundays  and  public  holidays. 
APcti328"89'      §4183.   (283 e.)    Terms  of  the  county  court.     Said  county  court  shall 
hold  monthly  and  quarterly  sessions,  the  times  of  which  shall  be 
established  by  the  judge,  advertising  his  appointment  thereof  weekly 
fop  four  successive  weeks  in  the  paper  in  which  the  county  advertise- 
ments are  published.     In  like  maimer  he  may  change  such  time. 
Act|71890"1'      §4184.  Records  of  abolished  county  courts.     All  the  records,  dockets 
$4360.         aiK|  papers  belonging  to  such  county  courts  that  have  been  or  may 
be  abolished,  shall  be  deposited  in  the  clerks'  offices  of  the  superior 
courts  of  the  several  counties  for  safe-keeping,  and  the  clerks  of  the 
superior  courts  are  required  to  make  all  such  entries  on  said  records, 
as  may  be  required  of  them  on  the  records  and  dockets  now  in  their 
own  offices. 
V'.^i871"2'      §4185-   (29L)    Office  and  dockets.     He  shall  keep  a  docket  of  all  civil 
l°7^        cases  and  one  for  all  criminal  cases  before  him  or  his  court,  with 
$4360.         proper  memoranda  of  the  proceedings  thereon;  an  execution-docket, 
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on  which  all  executions  issued  from  his  court  shall  be  stated,  and 
entries  made  as  required  upon  the  clerk's  execution -docket  in  the 
superior  court;  and  a  book  of  minutes  in  which  all  the  proceedings 
of  the  court  shall  be  kept,  noting  the  distinction  between  the  pro- 
ceedings of  the  monthly  and  of  the  quarterly  and  of  special  sessions. 
All  the  pleadings  and  original  papers  in  each  case  shall  be  carefully 
labeled  and  kept  of  file,  but  shall  not  be  required  to  be  recorded. 

General  Note. — County  judge  cannot  grant  new  trial :  55  Ga.  222.  Acts 
attempting  to  confer  power  to  grant  new  trials,  held  unconstitutional :  61  Ga. 
454.  Decisions  relating  to  the  old  county  court :  35  Ga.  224,  232,  265  ;  36/95, 
236,  475,  599 ;  39/39 ;  40/702 ;  44/195. 


ARTICLE  4. 

CLERK. 


§4186.   (279  b.)   Clerk  of  county  court.     He  shall  be  the  clerk  of  his  A^%f18^ 
own  court,  but  may,  by  order  on  the  minutes,  appoint  a  deputy-  §4360- 
clerk,  to  be  paid  out  of  his  compensation  on  terms  agreed  on  by  them, 
which  appointment  shall  be  published  once  in  the  paper  which  pub- 
lishes the  county  advertisements. 

§4187.  Deputy-clerks  and  their  powers.  Deputy-clerks  of  the  county  ^^g882"3' 
courts  may  administer  oaths,  attest  affidavits,  issue  subpoenas  and 
processes  on  declarations,  and  executions  on  judgments,  foreclosure 
of  mortgages  and  other  liens,  bearing  test  in  the  name  of  said  judge, 
and  returnable  as  if  issued  by  him;  and  shall  receive  for  their  serv- 
ices pay  from  the  compensation  of  the  judge  on  terms  to  be  agreed 
on  by  them. 


ARTICLE  5. 

SOLICITOR-GENERAL. 

§4188.  County  solicitors,  how  appointed,  etc.  The  Governor  of  tKis ^f'fg1890"1' 
State,  with  the  advice  and  consent  of  the  Senate,  shall  appoint  a 
solicitor  of  the  county  court  for  each  county  in  this  State,  where  a 
county  court  now  is  or  may  hereafter  be  established,  for  a  term  of 
two  years,  or  until  their  successors  are  appointed  and  qualified,  if 
the  grand  jury  of  the  county  in  which  the  court  is  located,  shall,  by 
a  two-thirds  vote,  so  recommend.  If  the  Senate  be  in  session  at  the 
time  of  such  appointment,  such  appointee  shall  not  qualify  or  enter 
upon  his  duties  until  his  said  appointment  is  confirmed  by  the  Sen- 
ate. If  the  Senate  be  not  in  session,  such  appointee  shall  hold  only 
until  the  Senate  shall  have  passed  upon  his  appointment  in  execu- 
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five  session.  Upon  his  appointment  by  the  Governor,  if  the  Senate 
be  not  in  session,  or  upon  his  confirmation  by  the  Senate  if  in  ses- 
sion, such  appointment  shall  be  certified  by  the  Governor  to  the  au- 
thorities of  the  county  wherein  such  court  is  established,  together 
with  a  commission  for  such  appointee,  to  be  delivered  to  him  on  his 
filing  oath  as  now  required  by  law  of  county  officials,  and  making  and 
filing  a  bond  with  the  authorities  having  charge  of  county  business, 
in  the  sum  of  one  thousand  dollars,  conditioned  as  other  bonds  of  the 
solicitors-general  of  the  several  judicial  circuits  of  this  State.  Such 
solicitors  of  the  county  court  shall  have  the  same  fees  as  solicitors- 
general  have  for  similar  services,  to  be  paid  exclusively  from  the 
fines  and  forfeitures  of  the  county  courts:  Provided,  nothing  in  this 
section  shall  be  construed  to  affect  or  repeal  any  local  law  now  ex- 
isting in  any  county  providing  for  the  appointment,  commission, 
qualification,  or  compensation  of  such  solicitor  of  the  county  court. 

Increase  of  solicitor-general's  fees,  after  act  fixing  county  solicitor's  fees 
at  the  same  as  solicitors-general,  did  not  increase  county  solicitor's  fees:  65 
Ga.  716. 

Solicitor-general  preferred  to  county  solicitor  in  matter  of  fees  in  trans- 
ferred cases :  76  Ga.  493. 

County-court  solicitor  not  entitled  to  solicitor-general's  fee  of  $5.00  for 
drawing  bill  of  indictment:  61  Ga.  70,  71.    s 


ARTICLE  6. 

BAILIFFS. 


Act29o871"2,  §4189.  (289.)  Special  bailiffs.  In  cases  of  emergency,  when  more 
than  one  bailiff  is  necessary  to  attend  to  the  business  of  the  county 
judge,  or  there  is  no  regular  bailiff,  or  he  is  sick  or  absent,  or  for  any 
other  reason  he  cannot  conveniently  attend,  said  county  judge  may 
appoint,  by  order  on  his  docket,  a  special  bailiff,  without  taking 
from  him  bond  and  security,  but  in  all  cases  requiring  the  usual 
oath  administered  to  constables.  These  bailiffs  when  appointed 
shall  have  the  same  authority  to  serve  processes,  summonses,  orders 
and  other  legal  papers  of  the  county  judge,  over  the  entire  county 
over  which  the  county  judge  has  jurisdiction,  as  constables  have  in 
their  several  districts,  and  shall,  for  the  county  in  which  they  are 
appointed,  have  all  the  rights  of  a  constable,  and  be  liable  to  per- 
form all  the  duties  of  a  constable. 

Agent  of  plaintiff  cannot  act  as  special  bailiff  by  appointment:  52  Ga.  342. 

Acti9i878"9,      §4190.   (287  a,  288.)  Bailiffs  appointment  and  bond.     The  county 

18)71.>oo        judge   may  appoint,   for  and  during  his  pleasure,  a  bailiff  of  the 

1887, p. 32.    county  court,  to  serve  all  writs  and  processes,  and  to  execute  all 

orders  issued  by  him,  administering  to  him  the  same  oath  adminis- 
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tered  to  constables,  and  taking  from  him  the  same  kind  of  bond  and 
security,  except  that  it  shall  not  exceed  the  sum  of  five  hundred 
dollars. 

§4191.  Pay  of  county-court  bailiffs.  The  bailiffs  of  the  county  Apctf^f4'5, 
courts  of  this  State  shall  be  entitled  to  two  dollars  per  day  for  each 
day's  attendance  upon  the  regular  monthly  and  quarterly  sessions 
of  said  county  courts,  which  shall  be  paid  by  the  county  treasurer 
upon  the  order  of  the  county  judge:  Provided,  the  total  amount  of 
said  services  shall  not  exceed  the  sum  of  thirty-two  dollars  per 
annum. 

§4192.  Sheriffs  and  deputy  officers  of  county  courts.  The  sheriffs  and  Act|01892' 
their  deputies  of  the  respective  counties  shall  be  ex  officio  ministerial^4381- 
officers  of  said  courts,  with  power  to  serve  all  the  processes  issued 
by  said  courts  or  the  judges  thereof,  in  the  manner  that  said  proc- 
esses may  now  be  served  by  the  special  bailiffs  of  said  courts,  and 
the  fees  of  said  sheriffs  and  their  deputies  shall  be  the  same  as  are 
allowed  by  law  to  the  special  bailiffs  of  said  courts. 

Service  by  constable  deputized  by  sheriff  is  valid :  61  Ga.  272. 


ARTICLE  7. 

JURISDICTION. 

§4193.   (282.)  Jurisdiction  of  county  courts.     Every  county  court  in  ^p0^878"9' 
this  State  shall  be  a  court  of  record,  having  jurisdiction  throughout 1893' p" 22, 
the  county  as  follows:     The  jurisdiction  of  the  county  courts  shall 
extend  into  the  county  town,  district  or  districts,  to  all  civil  cases      , 
of  contract  or  tort  (save  where  exclusive  jurisdiction  is  vested  in  the   >./  ^ 
superior  court)  where  the  principal  sum  claimed  in  cases  of  contract 
or  damages  in  cases  of  tort  does  not  exceed  five  hundred  dollars;  and 
over  the  remainder  of  the  county,  when  the  principal  sum  aforesaid 
does  not  exceed  five  hundred  dollars  nor  is  less  than  fifty  dollars. 

May  release  so  as  to  give  county  court  jurisdiction:  57  Ga.  253-256.  In  a 
case  before  a  justice  of  the  peace,  jurisdiction  cannot  be  conferred  by  entering 
a  credit  without  debtor's  consent:  58  Ga.  407. 

County  court  no  jurisdiction  as  to  chattel-mortgage  foreclosure  for  less  than 
$50.00.  Between  $50.00  and  $100,  it  has  concurrent  jurisdiction  with  justice 
court :  73  Ga.  807. 

Action  to  enforce  mechanic's  lien  on  realty  is  not  case  respecting  titles  to 
land  :  82  Ga.  406. 

Note  for  more  than  $100,  excess  may  be  remitted,  so  as  to  give  county 
court  jurisdiction  :  85  Ga.  829. 

County  court  has  jurisdiction  of  action  under  the  telegraph  penalty  Act  of 
1887 :  92  Ga.  360. 

§4194.   (283  f.)  Jurisdiction  at  different  sessions.     At  the  monthly  pc.  1308'     ' 

session  said  court  may  entertain  jurisdiction  of  issues  on  distress. 
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Acts  1875, 
p.  90. 


warrants,  and  of  suits,  in  which  the  amount  of.  the  principal,  or  of 
damages  claimed,  does  not  exceed  one  hundred  dollars,  and  at  the 
quarterly  sessions  it  shall  have  jurisdiction  of  issues  on  distress  war- 
rants, and  suits,  wherein  such  amount  is  not  more  than  five  hundred 
dollars.  Claims,  illegalities,  and  other  defenses  to  the  proceeding  of 
executions  from  said  court  shall  be  tried  at  such  session  as  had  juris- 
diction of  the  suit  whence  the  execution  issued,  or  the  amount  of 
principal  originally  named  in  the  execution. 

Distress  warrant  issued  by  justice  of  the  peace  for  more  than  $100  and  less 
than  $300,  returnable  to  next  quarterly  session:  72  Ga.  194. 

§4195.  (282(6).)  Bringing  claim  within  jurisdiction.  Any  person 
desiring  to  bring  his  claims  within  the  jurisdiction  of  the  county 
judge,  may  do  so  by  remitting  or  releasing  so  much  of  his  claim  as 
will  bring  it  within  the  jurisdiction  aforesaid  of  the  county  judge. 

Note  for  more  than  $100,  excess  may  be  remitted,  so  as  to  give  county  court 
jurisdiction  :  85  Ga.  829. 

§4196.  (283a.)  Jurisdiction  in  garnishment  and  other  cases  extended. 
The  county  courts  of  this  State  shall  have  jurisdiction  in  all  cases  in 
garnishment,  as  well  when  the  debt  of  the  garnishee  to  the  defend- 
ant shall  exceed,  as  when  it  shall  fall  short  of,  the  jurisdictional 
amount  of  said  courts;  and  in  all  cases  of  suit  on  bail  or  attach- 
ment*, claim  or  other  obligations,  or  bonds  given  by  parties  to  any 
proceedings  issued  from  or  had  in  said  court,  although  the  penalties 
of  said  bonds  may  exceed  the  jurisdiction  of  said  court  by  being  in 
double  the  sum  sworn  to,  attached,  or  of  the  execution  issued,  or 
property  levied  on:  Provided,  the  original  cause  of  action  upon  which 
such  bonds  or  obligations  were  had,  or  taken,  did  not  exceed  the 
jurisdiction  of  said  court. 

County  judge  can  issue  and  dispose  of  distress  warrants  to  any  amount:  60 
Ga.  623. 


Acts  1875, 
p.  90. 


§4197.  (288  b.)  Garnishee  residing  in  different  county  —  summons, 
where  returnable.  In  all  cases  in  the  county  courts  of  this  State, 
where  any  of  the  persons  sought  to  be  garnished  reside  in  a  different 
county  from  the  one  where  suit  is  pending,  £>r  in  which  judgment 
was  obtained,  the  summons  of  garnishment  maybe  made  returnable 
to  the  county  court  of  the  county  of  the  residence  of  the  garnishee: 
Provided,  that  in  the  event  there  be  no  county  court  established  in  the 
county  of  such  garnishee's  residence,  then  the  same  may  be  made 
returnable  to  the  superior  court  of  the  county  of  the  garnishee's  res- 
idence, and  in  all  other  respects  to  be  governed  by  the  regulations 
prescribed  in  this  Code. 
APcti32878"9'  §4198.  (283  c.)  Practice.  The  practice  and  modes  of  procedure 
in  the  county  court,  and  the  effect  of  its  proceedings,  records,  and 
judgments  shall  be  the  same  as  in   the  superior  court,  from   the 
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filing  of  the  original  suit  to  the  final  process  and  proceedings  to 
enforce  judgment  thereon,  and  upon  claims,  illegalities,  or  other 
defenses  to  the  proceeding  of  the  executions  of  the  county  court, 
except  as  hereinafter  provided. 

Error  to  open  default  judgment  here  and  allow  plea:  72  Ga.  197. 

§4199.   (284.)   Suits,  how  commenced.     In  suits  to  the  monthly  ses-  Apcti33878"9, 
sion  or  term,  the  original  petition  shall  be  filed  with  the  clerk  of  the^5077, 
county  court  fifteen  days,  and  service  thereof  shall  be  made  ten  days 
before  said  session,  and  such  cause,  unless  continued,  shall  be  tried 
at  the  first  term  after  suit  begun. 

Need  not  attach  a  copy  of  the  claim  sued  on,  but  may  amend  by  adding  such 
copy:  58  Ga.  138,  139. 

§4200.    (283d.)    Mode  of  trial.     The   trial  and  judgment  in   said  ^J878"9' 
court  shall  be  by  the  court  without  a  jury  in  all  civil  cases. 

§4201.  (284a.)  Claims  and  illegalities,  when  tried.  When  an  am-  Apcti338789' 
davit  of  illegality  or  other  defense  to  the  proceeding  of  an  execu- 
tion shall  be  made,  the  case  arising  thereon  shall  not  be,  as  against 
the  plaintiff  in  execution  or  his  assignee,  forced  to  trial,  until  he  or 
his  attorney  shall  have  had  ten  days  notice  of  such  defense  being 
made,  which  notice  shall  state  that  the  party  defending  has  filed  his 
defense  to  the  proceeding  of  such  execution,  shall  be  signed  by  such 
defending  party  or  his  attorney,  and  its  service  proved  as  the  service 
of  notice  to  produce  papers. 

§4202.  (284  b.)  Service  of  process  in  different  counties.  In  all  cases  Actsisrr, 
suits  may  be  brought  in  the  county  courts  of  this  State  against  par- 
ties residing  in  different  counties,  under  the  same  rules  and  regula- 
tions as  to  second  originals,  etc.,  as  are  practiced  in  the  superior 
courts,  and  it  shall  be  lawful  for  such  second  originals,  processes, 
summonses,  attachments,  or  other  papers  requiring  service,  to  be 
served  and  returned  by  the  sheriff  or  his  deputy,  or  any  lawful  con- 
stable of  the  county  to  which  said  papers  may  be  sent  for  service 
having  no  county  court  established  therein:  Provided,  nevertheless, 
that  in  cases  where  the  law  requires  the  first  original  to  be  served  by 
the  sheriff  or  his  deputy,  the  second  original  shall  be  served  in  like 
manner. 

§4203.  (285.)  Hearing,  continuance,  amendments.  When  the  time  A.etsi87i-2, 
specified  in  said  summons  shall  have  arrived  for  the  hearing,  trial 
and  judgment  of  the  cases  specified,  the  said  county  judge  shall  pro- 
ceed to  hear  and  determine  the  said  cases  as  aforesaid,  as  justices  of 
the  peace  hear  and  determine  matters  submitted  to  their  jurisdic- 
tion, unless  the  case  is  continued,  which  continuance  may  be  allowed 
for  the  same  grounds  and  on  the  same  terms  as  cases  are  continued 
in  the  superior  courts  of  this  State,  for  a  period  not  exceeding  ten 
days;   said  summons  may  be  answered  to  and  defended  as  suits  in 
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the  justice's  court  by  defendants,  and  either  party  may  amend  his 
pleadings  in  accordance  with  the  general  law  of  amendments  and 
the  nature  of  the  proceedings. 

No  declaration  need  be  filed  in  an  attachment  case  in  the  county  court,  if 
amount  within  justice's  jurisdiction :  58  Ga.  323.  Need  not  plead  under  oath 
either  in  lower  court  or  on  appeal  therefrom :  59  Ga.  774. 


ARTICLE  8. 

PROCEDURE  IN  COUNTY  COURTS. 

Acti32878"9'  §4204.  (283  c.)  Practice.  The  practice  and  modes  of  procedure  in 
the  county  court,  and  the  effect  of  its  proceedings,  records,  and 
judgments  shall  be  the  same  as  in  the  superior  court,  unless  other- 
wise provided. 

Act29i871'2,      §4205.   (292.)  Executions,  when  and  how  issued.      So  soon  as  judg- 

r        r    .    *  i   ment  is  entered,  said  county  judge  is  compelled  to  issue  an  execu- 

(jL6U,  M '""  -^'"•tion  upon  such  judgment,  unless  an  appeal  is  taken,   or  a  certiorari 

sued  out,  as  herein  provided;  which  execution  shall  be  in  the  usual 

form  issued  by  justices  of  the  peace. 

Act|9i871"2'  §4206.  (293.)  Claims  and  illegalities.-  When  such  execution  shall 
be  levied  on  property  to  which  a  legal  claim  is  asserted,  said  claim 
shall  (conforming  to  the  law  regulating  claims,  as  provided  in  this 
Code)  be  disposed  of  by  said  county  judge;  but  the  same  right  of 
appeal  and  certiorari  shall  exist  as  in  cases  provided  for  in  sections 
4214  and  4215;  and  if  any  affidavit  of  illegality  is  taken  to  the  pro- 
ceeding of  said  county  judge,  or  to  the  execution  of  his  judgments 
and  orders,  the  same  shall  be  returned  to  him  for  disposition,  as 
cases  of  illegality  are  returned  to  the  superior  court,  with  the  same 
right  of  appeal  and  certiorari  as  is  herein  allowed  in  claims  and 
other  cases.  No  claim  case  or  illegality  shall  be  disposed  of  until 
the  county  judge  has  given  ten  days  notice  of  the  time  and  place  of 
hearing  the  same,  to  the  parties  interested,  or  their  agent  or  at- 
torneys at  law. 

Acts  1871-2,      §4207.   (294.)  Powers  of  the  judge  as  to  witnesses,  papers,  and  con- 

«4046  tempts.     The  county  judge  shall  have  the  power  to  procure  testimony 

from  witnesses  in  his  county,  to  compel  production  of  papers, 
and  to  procure  testimony  by  interrogatories  and  commission,  as 
judges  of  the  superior  court,  and  shall  have  the  same  general 
power,  to  issue  any  notice,  writ,  order,  and  processes  neces- 
sary to  dispose  of  matter  pertaining  to  his  jurisdiction  as  are 
granted  to  judges  of  the  superior  courts  in  their  jurisdiction, 
and  shall  be  allowed  to  exercise  the  same  authority  as  to  con- 
tempts of  officers  and  others,  by    fining    not   exceeding   one   hun- 
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dred  dollars,  and  imprisonment  not  exceeding  ten  days;  and  what- 
ever imprisonment  is  inflicted  by  said  county  judge,  or  shall  be 
necessary  to  enforce  his  orders  and  sentences,  shall  be  in  the  county 
jail  of  the  county  in  which  he  is  judge,  over  which,  to  the  extent  of 
his  jurisdiction,  he  shall  have  as  much  control  as  a  judge  of  the 
superior  court. 

§4208.   (295.)  Jurisdiction  as  to  tenant,  intruders,  etc.     Said  county  ^f^871"2' 
judge  shall  have  jurisdiction  to  hear  and  determine  all  applications  1873' p- 35- 
for   the   eviction  of  intruders,  tenants  holding    over,  partition  of 
personal  property,  for  the  trial  of  possessory  warrants;  issue  and 
dispose  of  distress  warrants,  attachments  and  garnishments;  fore- 
close mortgages  on  personal  property  and  liens;  attest  deeds  and 
other   contracts  for  registry,  and  administer    oaths,    grant    writs 
of  habeas  corpus  and  determine  the  same,   as  now  by  law  is  given 
to  ordinaries  in  this  State.     The  county  judge  shall  allow  parties 
to  file  their  defense  in  writing,  under  oath,  as  all  defenses  in  all 
cases  of  a  civil  nature  before  said  county  judge  must  be  filed,  and 
proceed  to  give  judgment  only  when  such  notice  and  opportunity  for      j  -x     . 
defense    is  offered;  and  the  same  rights  of  certiorari  and  appeal, 
when  applicable,  shall  exist  in  relation  to  the  matters  specified  in 
this  section  as  is  provided  in  this  Chapter. 

Need  not  file  a  declaration  in  an  attachment  case  in  the  justices  of  peace 
courts:  58  Ga.  323.  May  issue  and  dispose  of  distress  warrants  regardless  of 
amount  involved :  60  Ga.  623.  Under  this  section,  county  judge  may  issue  a 
distress  warrant  just  as  a  justice  of  the  peace  can :  61"  Ga.  12  ;  50/123. 

Distress  warrant  issued  by  justice  for  more  than  $100  and  less  than  $300,  re- 
turnable to  next  term,  properly  returned  to  next  quarterly  session  :  72  Ga.  194. 

Though  warrant  made  returnable  to  county  court,  officer  could  return  to 
superior  court:  84  Ga.  561. 

§4209.   (317  a.)   Certiorari  and  appeal.     In  civil  cases,  the  right  of  Acts  1878-9, 
certiorari  from  the  county  court  shall  be  as  provided  in  section  4215, 
and  the  right  of  appeal  as  in  section  4214. 

§4210.   (317  b.)   Certain  sections  applicable  to   all.     Sections   4170,  ^m78*9' 
4171,  4172,  4173,  4174   and  4217  of   this  Code  are   declared  to  be 
applicable  to  all  county  courts. 

§4211.  (317  c.)   County  courts,  where  held.     The  county  court  shall  Actsgi878-9, 
be  held  at  the  court-house,  or  where  the  superior  courts  are  usually  §4181- 
held  in  the  county;  and  shall  have  the  same  powers  as  to  contin- 
uances and  adjournments,  which  belong  to  the  superior  court. 

§4212.  (317  d.)  Extent  of  Act  of  1878-9.  Nothing  in  this  Chapter 
shall  be  construed  to  establish  a  county  court  where  there  is  none, 
nor  to  abolish  any  county  court  now  existing,  nor  to  repeal  any  local 
act  affecting  the  compensation  of  the  officers  of  such  court;  nor  to 
take  away  from  any  county  court,  or  judge,  jurisdiction  of  any 
matter  on  which  proceedings  have  begun  before  October  13th,  1879, 
65 
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but  such  proceedings  may  be  carried  On  to  completion  as  if  the  Act 
of  1879  had  not  been  passed;  and  nothing  herein  contained  shall  be 
construed  to  repeal  section  4176  of  the  Code,  in  relation  to  the  duties 
of  the  county  judge  as  to  county  business;  and  no  county  court  shall 
be  established  in  any  county  having  a  city  court. 

§4213.  (317 e.)  What  laws  repealed.  All  laws,  general  or  local, 
except  as  in  the  Act  of  1879  provided,  by  which  jurisdiction  or  power 
is  conferred  on  any  county  court  or  judge,  or  whereby  its  proceed- 
ings or  practice,  or  the  force  or  effect  of  the  process,  judgment  or 
decree  of  any  such  court  is  defined,  and  all  laws  in  conflict  with  the 
Act  of  1878-9,  page  136,  are  repealed. 


ARTICLE  9. 

APPEALS. 

App8298o?"2'  §4214-  (286-)  Appeals.  If  either  party  is  dissatisfied  with  the 
§4456.  judgment  of  the  county  judge,  and  the  principal  sum  claimed,  or 
damages  claimed,  exceeds  fifty  dollars,  said  party  may  enter  an  ap- 
peal from  such  judgment  within  four  days,  under  the  same  rules 
and  regulations  as  are  provided  for  appeals  in  this  Code.  When 
such  appeal  is  entered,  said  county  judge  shall  transmit  the  same, 
and  all  papers  connected  with  the  case  appealed,  to  the  clerk  of  the 
superior  court  of  the  county  in  which  the  case  was  tried,  at  least  five 
days  before  the  next  term  of  the  superior  court,  there  to  be  tried  and 
disposed  of  as  provided  for  the  trial  of  appeals. 

In  justice  of  the  peace  courts,  where  a  set-off  is  pleaded  of  over  $50.00,  but 
the  suit  is  for  an  amount  under  that,  still  it  is  appealable:  54  Ga.  122.  Taking 
a  bond  by  a  county  judge  is  a  ministerial  and  not  judicial  act :  49  Ga.  284. 

Appeal  dismissed  where  record  failed  to  show  judgment  appealed  from :  72 
Ga.  900. 

Motion  to  reinstate  dismissed,  appeal  discretionary  with  court:  72  Ga.  900. 

Exercise  of  right  of  appeal  depends  upon  the  pleadings,  not  on  reductions  at 
trial  by  evidence  or  verdict :  73  Ga.  112. 

Superior  cou&,  on  consent  appeal  from  county  court,  not  decree  conveyance 
of  land  by  trustee  suing  for  purchase-money  :  91  Ga.  298. 

On  appeal  from  county  court,  superior  court  can  deal  with  no  question 
which  could  not  have  been  raised  below :  91  Ga.  301 ;  see  also  69  Ga.  734. 

Losing  parties  in  county  court  may  appeal,  whether  issues  of  fact  or  not:  91 
Ga.  275 ;  but  see  69  Ga.  745. 

County  court  cannot  entertain  amendment  by  defendant  asking  rescission 
of  contract,  etc. ;  nor  can  superior  court  entertain  such  amendment  on  appeal : 
92  Ga.  436. 

Jury  required  on  trial  of  appeal  from  county  to  superior  court:  92  Ga.  753. 
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ARTICLE  10. 

CERTIORARI. 

§4215.  (287. )  Certiorari  in  civil  cases.  If  the  judgment  of  a  county  Apctf9i871"2, 
judge  has  been  rendered  in  a  case  where  the  principal  sum  or  dam-$4638- 
age  claimed  does  not  exceed  fifty  dollars,  either  party  may  sue  out 
a  certiorari  to  his  judgment,  in  conformity  to  the  Constitution  of  this 
State  and  the  provisions  of  this  Code  regulating  certiorates ;  and  in 
his  petition  for  certiorari  may  state  all  the  decisions  and  judgments 
complained  of  as  erroneous,  from  the  beginning  to  the  end  of  the  case. 
All  the  rules  provided  in  this  Code,  for  preparing,  answering,  hear- 
ing and  disposing  of  certioraries  from  justices'  courts,  shall  apply 
to  the  said  certioraries  sued  out  to  the  decisions  and  judgments  of 
the  county  judge,  which  may  be  disposed  of  by  the  judge  of  the  supe- 
rior court,  in  accordance  with  said  rules,  in  vacation  or  at  a  regular 
term  of  the  superior  court. 

Does  not  lie  from  decision  of  county  judge  until  final  determination  of  case : 
93  Ga.  760. 


ARTICLE  11. 

SALES    UNDER    COUNTY-COURT    PROCESS. 

§4216.   (2628b.)   Sales  under  county-court  process.     All  sales  made  Ap  ^g894, 
by  any  sheriff  or  bailiff  of  the  county  court,  of  any  property  levied1880^ 
on  by  such  officer,  under  and  by  virtue  of  any  fi.  fa.  or  other  process^5455- 
issued  from  the  county  courts  of  this  State,  shall  be  conducted  in 
the  same  manner  and  after  the  same  advertisement  as  sheriff's  sales 
under  process  from  the  superior  courts  of  this  State,  with  the  excep- 
tion that  when  the  fi.  fa.  or  other  process  is  for  one  hundred  dollars 
or  a  less  sum,  and  is  levied  on  personal  property,  such  sale  shall  be 
advertised  by  posting  a  notice  of  the  same  at  the  court-house  door 
and  three  other  public  places  in  the  county,  for  twenty  days  before 
the  day  of  sale. 


ARTICLE   12. 

COSTS. 


§4217.   (296.)  Fees  and  costs  in  civil  cases.     The  entire  court  costs  Actf92871"2' 
in  cases  over  one  hundred  dollars,  exclusive  of  sheriff's  or  bailiff's  A^eh,2it 
fees,  shall  be  four  dollars;  and  where  a  less  amount  is  sued  on,  the  $5386- 
costs  in  each  case  shall  be  two  dollars;  and  for  other  matters  sub- 
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mitted  to  him  in  the  preceding  section,  the  fees  and  costs  of  said 
county  judge  shall  be  as  follows:  For  the  foreclosure  of  mortgages, 
the  partition  of  personalty,  the  removal  of  intruders,  or  tenants 
holding  over,  for  the  certiorari  of  any  case,  for  trial  of  possessory 
warrants,  and  the  like,  three  dollars;  and  where  no  provision  is 
made  for  fees  and  costs,  then  his  fees  and  costs  shall  be  such  as 
shall  be  assessed  for  his  services  by  a  judge  of  the  superior  court. 

General  Note. — This  Chapter  applies  to  all  county  courts  in  the  State,  un- 
less excepted :  50  Ga.  123. 

As  to  certioraries  from  county  court,  the  general  act  controls:  49  Ga.  173. 


CHAPTER  4. 

ORDINARIES. 


ARTICLE  1. 

ORDINARIES    AND    THEIR    COURTS. 

Ac<3bb928i       §4218.   (318.)  Name,  style,  etc.,  of  ordinary.     The  court  established 
AcobD1(283  Pursuant  to  the  amended  Constitution,  -  approved  the  second  time 
Act|11851-2'  December  5th,  1851,  has  the  name  and  style  of  the  court  of  ordinary, 
$$5831, 5852.  an(j  the  incumbent  thereof  has  the  name  and  style  of  the  ordinary. 
AetS8i8782       §4219.   (319.)  Election,  etc.     The  ordinaries  are  elected  by  the  peo- 
$5854.         p}e  0f  their  respective  counties,   at  the  time  and  in  the  manner 
hereinafter  prescribed,  who  hold  their  offices  for  four  years,  unless 
sooner  removed  in  the  manner  prescribed  by  law;  and  the  terms  of 
the  successors  to  the  terms  of  the  several  ordinaries  in  this  State, 
who  were  elected  in  the  year  1868,  shall  begin  on  the  first  day  of 
January,  1873,  and  expire  on  the  first  day  of  January,  1877.     And 
succeeding  terms  of  the  several  ordinaries  in  this  State  shall,  as  di- 
rected in  this  section,  begin  on  the  first  day  of  January,  and  expire 
on  the  first  day  of  January,  four  years  next  thereafter. 
ActS5387642'      §4220.   (254.)    Who  shall  qualify  ordinary.     The  several  judges  of 
the  superior  courts  in  their  respective  circuits  shall  have  power,  and 
it  shall  be  their  duty,  to  qualify  the  ordinaries  of  the  several  coun- 
ties in  their  circuits,  and  approve  the  official  bonds  of  such  ordina- 
ries, and  cause  such  bonds  to  be  returned  to  the  Governor  with  the 
dedimus,  to  be  filed  in  the  Executive  office,  and  in  all  cases  a  certified 
copy  of  such  bond  shall  be  sufficient  original  evidence  on  which  to 
sue  and  recover.     The  provisions  of  this  section  shall  extend  to  clerks 
of  the  superior  courts,  when  the  ordinary  and  clerk  are  the  same  per- 
son, and  such  officers  must  qualify  at  or  before  the  spring  term  of 
the  court  after  their  election. 
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§4221.   (320.)   Oath.     Before  entering  on  the  duties  of  their  offices  $234- 
they  must  take  and  file   the   oaths    required  of   all  civil   officers, 
and  in  addition,  the  following  oath:     "I  do  swear  that  I  will  well 
and  faithfully  discharge  the  duties  of  ordinary  for  the  county  of 

,  during  my  continuance  in  office,  according  to  law,  to  the  best 

of  my  knowledge  and  ability,  without  favor  or  affection   to  any 
party,  and  that  I  will  only  receive  my  legal  fees.     So  help  me  God." 

§4222.   (321.)  Bond.      They  must  also  give  bond  and  surety,  in  A°%mi'2' 
the  sum  of  one  thousand  dollars,  for  the  faithful  discharge  of  their 
duties  as  clerks  of  the  ordinary. 

Only  as  clerk  and  not  for  other  liabilities:  53  Ga.  301.  Form  of  bond  not 
material,  and  it  is  for  the  performance  of  his  duty  as  clerk:  56  Ga.  293. 

§4223.  (322.)  Shall  give  other  security,  ivhen.  If  at  any  time  during  Apct|4mi"2, 
the  term  of  such  ordinary,  it  be  made  satisfactorily  to  appear  to  the 
judge  of  the  superior  court  that  the  bond  of  such  ordinary  is  insuf- 
ficient, or  the  security  thereof  insolvent,  it  shall  be  his  duty  to  re- 
quire other  security,  and  on  failure  of  the  ordinary  to  comply  with 
the  order  of  the  judge,  a  vacancy  shall  be  declared,  as  if  he  had 
failed  to  give  security  in  the  first  instance. 

§4224.  (323.)  Vacancy,  how  filled.  When  a  vacancy  occurs  in  the  Act|51851"2' 
office  of  ordinary  in  any  of  the  counties  of  this  State,  it  shall  be  the  ^71-2,  p. 29. 
duty  of  the  clerk  of  the  superior  court  of  said  county,  on  the  fact  of 
said  vacancy  being  made  known  to  him,  to  order  an  election  to  take 
place  within  twenty  days  from  the  date  of  said  order,  and  notice 
thereof  shall  be  given  by  publication  in  the  public  gazette  in  which 
the  ordinary  of  said  county  publishes  his  citations,  and  until  the  va- 
cancy is  filled  the  said  clerk  of  the  superior  court  shall  perform  all 
the  duties  which  the  ordinary  could  perform  as  clerk,  and  no  more. 

Section  cited,  and  clerk  of  superior  court  acts  as  clerk:  46  Ga.  635. 

§4225.   (324.)    Ordinary  elected  to  fill  vacancy .     The  person  elected^232- 
to  supply  the  vacancy  must  be  commissioned  for  the  unexpired  term. 

§4226.  (325.)  Citations,  how  disposed  of.  All  citations  and  other 
unfinished  proceedings  of  the  former  ordinary  must  be  disposed  of 
by  the  successor  as  though  there  had  been  no  vacancy. 

§4227.    Where  ordinary  disqualified.     When  any  ordinary  is  disqual-  ^f^889' 
ified  to  pass  upon  any  matter  presented  to  him  as  such  ordinary,  he$4322- 
shall  indorse  such  disqualification  upon  the  papers,  and  the  ordinary  {X-m,'  y  /~ 
of  any  adjoining  county  shall  pass  upon  the  same  and  certify,  to  the 
ordinary  of  the  county  where  the  business  arose,  his  action  in  the  • 
matter,  who  shall  record  the  same,  and  enter  the  proceedings  on  the 
minutes  if  need  be.     When  any  ordinary  is  disqualified  to  try  any 
case  or  issue  pending  before  the  court  of  ordinary,  such  ordinary 
shall  call  upon  the  ordinary  of  any  adjoining  county  to  preside  on 
the  hearing  of  such  case  or  issue. 
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Jurisdiction  of  courts  of  ordinary. 

Apct931851"2'      §4228.   (327.)  Eligibility  and  disability  of  ordinary .     The  eligibility 
S4237-         and  disabilities  of  the  ordinary,  aside  from  the  Constitution,  are  the 
same  as  the  clerks  of  the  superior  courts  for  their  offices,  with  the 
addition  that  they  cannot,  during  their  terms  of  office,  be  executors, 
administrators  or  guardians,  or  other  agent  of  a  fiduciary  nature  re- 
quired to  account  to  their  courts;  but  they  may  be  administrators, 
guardians  or  executors  in  cases  where  the  jurisdiction    belongs  to 
another  county,  or  where,  in  special  cases,  they  may  be  allowed  by 
law  and  required  to  account  to  the  ordinary  of  another  county. 
^)Ct931851"2,      §4229.   (328.)  His  trust  as  executor.     When   any  persons  holding 
$4237.         such  trusts  are  elected  ordinaries,  their  letters  and  powers  imme- 
diately abate  on  their  qualification. 
$$3390,4354,      §4230.   (329.)    Who  administers  when  ordinary  is  clerk.     When  the 
ordinary  is  also  the  clerk  of  the  superior  court,  and  there  is  no  pub- 
lic administrator,  or  other  person  upon  whom  the  law  casts  the  ad- 
ministration of  unrepresented  estates,  such  administrations  are  cast 
upon  the  sheriffs  of  the  several  counties,  who  must  become  such  ad- 
ministrators. 
$4360(1).         §4231.   (330.)    Office,  where  kept.     The  ordinaries  must  keep  their 
offices  at  the  place  and  in  the  manner  prescribed  for  clerks  of  the 
superior  courts,  and  must  hold  their  courts  at  the  place  prescribed 
for  the  superior  courts,  or  in  their  offices.' 


ARTICLE  2. 

JURISDICTION    OF    COURTS    OF    ORDINARY. 

Act  1799  84232.   (331.)  Jurisdiction,  etc.     Courts  of  ordinary  have  author- 

Oobb,281.        a  \  /  J 

Aoobb1(283  *ty  ^°  exer(?ise  original,  exclusive  and  general  jurisdiction  of  the  fol- 
Acts  1851-2,  lowing  subject-matters: 

p.  147.  Section  cited:  63  Ga.  770.    Courts  of  ordinary  are  courts  of  general  juris- 

$5852.  diction  :  56  Ga.  431.     Courts  of  general  jurisdiction  as  to  matters  relating  to 

intestates'  estates  :  54  Ga.  467. 

Courts  of  general  jurisdiction  as  to  orders  connected  with  guardian's  settle- 
ment; jurisdictional  facts  need  not  appear  on  proceedings:  69  Ga.  724. 

Citation  of  ordinary  having  no  jurisdiction,  properly  dismissed  on  demur- 
rer :  77  Ga.  10. 

$3279.  \    Probate  of  wills. 

What  is  meant  by  exclusive  jurisdiction:  52  Ga.  159.  A  court  of  chancery 
cannot  set  aside  a  will  after  probate  of  the  will  in  a  court  of  ordinary  :  53  Ga. 
302. 

Proof  of  will  not  made  in  superior  court  so  as  to  show  title  to  property  in 
issue:  66  Ga.  317. 

It  is  doubtful  whether  United  States  Court  has  jurisdiction  to  remove  from 
State  court  case  involving  alone  probate  of  will :  85  Ga.  728. 
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Jurisdiction  of  courts  of  ordinary. 

2.  The  granting  of  letters  testamentary,  of  administration,  and^|^9'3279' 
the  repeal  or  revocation  of  the  same. 

The  granting  of  letters  of  administration  may  be  impeached  for  want  of 
power :  18  Ga.  173-176. 

Judgment  granting  letters  testamentary  cannot  be  collaterally  attacked  for 
non-residence  of  decedent:  65  Ga.  412. 

Judgment  granting  letters  of  administration  not  collaterally  attacked  by 
showing  applicant  a  non-resident  of  Georgia:  67  Ga.  103. 

All  presumptions  in  favor  of  judgment  of  court  of  general  jurisdiction 
apply :  72  Ga.  725. 

Granting  letters  is  by  the  court  of  ordinary,  not  by  the  ordinary :  72  Ga.  725. 

3.  Of  all  controversies  in  relation  to  the  right  of  executorship  or^^0^ 
administration. 

4.  The  sale  and  disposition  of  the  real  property  belonging  to,  and$3445- 
the  distribution  of,  deceased  persons'  estates. 

Section  cited  and  construed :  47  Ga.  200.  Ordinary  may  order  the  sale 
without  express  authority  of  law:  50  Ga.  567,  568. 

5.  The  appointment  and  removal  of  guardians  of  minors  and  per-  $$2512»  257°- 
sons  of  unsound  mind. 

6.  All  controversies  as  to  the  right  of  guardianship.  $2513- 

Estoppel,  as  to  :  25  Ga.  696.  Cannot  appoint  a  guardian  for  infant  residing 
out  of  his  county  :  25  Ga.  613. 

7.  The  auditing  and  passing  returns  of  all  executors,  administra- $3493, 
tors  and  guardians. 

8.  The  discharge  of  former,  and  the  requiring  of  new  surety  from^3509, 
administrators  and  guardians. 

9.  The  issuing  commissions  of  lunacy  in  conformity  to  law.  $2573- 

10.  Of  all  such  other  matters  and  things  as  appertain  or  relate  to 
estates  of  deceased  persons,  and  to  idiots,  lunatics,  and  insane  per- 
sons. 

11.  Of  all  such  matters  as  may  be  conferred  on  them  by  the  Con-S5852- 
stitution  and  laws. 

12.  And  concurrent  jurisdiction  with  the   county   judge   in   the A^  1865"6< 
binding  out  of  orphans  and  apprentices,  and  all  controversies  be-$2598- 
tween  master  and  apprentice. 

General  Note. — Previous  to  1839  where  there  were  assets,  since  that  time 
a  different  rule  has  prevailed :  21  Ga.  161.  Jurisdiction  denied  unless  orphan 
lives  in  the  county  or  has  property  there  :  7  Ga.  362.  Discussed  :  8  Ga.  236  ; 
12/424.  Courts  of  ordinary  are  courts  of  general  and  exclusive  jurisdiction : 
13  Ga.  1 ;  47/195.  Not  a  court  of  limited  jurisdiction  so  far  as  testate  and  in-  . 
testate  estates  are  concerned  :  14  Ga.  27  ;  18/526.  Is  a  court  of  general  juris- 
diction, in  the  matter  of  appointment  of  guardians:  24  Ga.  245.  The  Act  of 
1829  gave  the  court  of  ordinary  all  the  powers  of  a  court  of  chancery  :  24  Ga. 
558.  Probate  of  wills  pertains  to  courts  of  ordinary  generally,  and  not  to 
courts  of  chancery :  27  Ga.  17.  When  the  ordinary  can  apprentice  an  illegiti- 
mate :  36  Ga.  440.     As  to  year's  support :  45  Ga.  459. 
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Jurisdiction  over  county  affairs. 

$$4261,4046.  §4233.  (332.)  May  punish  for  contempt.  Such  courts  may  issue  rules 
and  attachments  for  contempts  offered  the  court,  or  its  process,  by 
any  executor,  administrator,  guardian  or  other  person,  and  may  pun- 
ish the  same  by  a  fine  as  high  as  fifty  dollars,  or  imprisonment  not 
exceeding  five  days  (one  or  both). 

$$3393,4046.  §4234.  (333.)  Ordinary  may  grant  administration.  The  ordinary 
can  grant  administration  upon  no  person's  estate  who  was  not  a  res- 
ident of  the  county  where  the  application  is  made  at  the  time  of  his 
death,  or,  being  a  non-resident  of  the  State,  has  property  in  said 
county,  or  a  bona  fide  cause  of  action  against  some  person  therein. 

As  applicable  to  non-residents :  62  Ga.  637. 

Ordinary  of  county  where  deceased  non-resident's  property  located  may 
appoint  creditor  administrator,  although  administrator  appointed  in  State 
where  party  died :  91  Ga.  31. 

$3366.  §4235.   (334.)  Administration,  in  what  county  granted.     When  such 

non-resident  deceased  persons  have  such  property  or  cause  of  action 
in  more  than  one  county,  such  letters  may  be  granted  in  either 
county,  and  the  ordinary  first  granting  them  acquires  exclusive  ju- 
risdiction. 

Where  non-resident  has  bonds  or  promissory  notes :  52  Ga.  648,  653.  As  to 
non-residents :  62  Ga.  637. 

Personal  property  of  deceased  person  passes,  and  is  administered,  accord- 
ing to  law  of  his  domicile  :  76  Ga.  384. 

^Is*851'2'      §4236.   (335.)    Unrepresented  estates,  etc.     Such  ordinaries  shall,  at 
$426°-         each  term  of  the  superior  courts  of  their  respective  counties,  report 
to  the  presiding  judge  the  estates  in  their  hands  unrepresented,  to- 
gether with  their  condition. 
$4229.  |4237-   (g36)    When  ineligible.     If  any  ordinary  fails  faithfully  to 

account  as  executor,  administrator  or  guardian,  after  becoming  such 
ordinary,  which  trusts  he  held  at  the  time  of  his  election,  he  is  inel- 
igible to  a  re-election. 


ARTICLE  3. 

JURISDICTION    OVER    COUNTY    AFFAIRS. 

$4i?6958530'  §4238.  (337.)  Authority  over  county  matters.  The  ordinary,  when 
sitting  for  county  purposes,  has  original  and  exclusive  jurisdiction 
over  the  following  subject-matters,  to  wit: 

^48°34:7{0'        !■  In  directing  and  controlling  all  the  property  of  the  county  as 

34«,i23.     he  may  deem  expedient  according  to  law. 

Where  he  cannot  buy  land  for  the  county  :  49  Ga.  38.     Control  of  the  county 
property  formerly  belonged  to  the  inferior  court:  9  Ga.  486;  13/502. 
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0       ^P  tJu'-*'  Other  authority  of  ordinary. 

w*j<*z-  /t         2.  In  levying  a  general  tax  for  general,  a  special  tax  for  particu-  Sjjg* » 899' 
lar  county  purposes,  according  to  the  provisions  of  this  Code. 

3.  In  establishing,  altering  or  abolishing  all  roads,  bridges  and^367- 
ferries,  in  conformity  to  law. 

4.  In  establishing  and  changing  election  precincts  and  militia  dis-$333- 
tricts. 

5.  In  supplying,  by  appointment,  all  vacancies  in  county  offices,  $f 353J4P0' 
and  in  ordering  elections  to  fill  them.  4240(2;. 

Filling  vacancy  caused  by  county  treasurer  abandoning  office :  65  Ga.  553. 

6.  In   examining,   settling  and  allowing  all  claims  against  the^340- 
county. 

Calling  on  the  county  treasurer  for  a  settlement  of  accounts :  64  Ga.  677-679. 
Suit  proper  remedy  against  commissioners  refusing  to  pass  on  claim :  65 
Ga.  741. 

7.  In  examining  and  auditing  the  accounts  of  all  officers  having^362'405- 

the  care,  management,  keeping,  collection  or  disbursement  of  money 

belonging  to  the  county  or  appropriated  for  its  use  and  benefit,  and 

bringing  them  to  a  settlement. 

Ordinary,  sitting  for  county  purposes,  may  issue  execution  against  county 
treasurer  for  amount  found  due :  65  Ga.  553. 

8.  In  making  such  rules  and  regulations  for  the  support  of  the  $$372' 1473- 
poor  of  the  county,  for  county  police  and  patrol,  for  the  promotion 

of  health  and  quarantine,  as  are  granted  by  law  or  not  inconsistent 
therewith. 

9.  In  regulating  peddling  and  fixing  the  costs  of  license  therefor. 

General  Note. — Injunction  against  an  ordinary  borrowing  money  and  nego- 
tiating bonds  for  the  county :  45  Ga.  325.  As  to  transfer  of  jurisdiction  to 
the  ordinary,  and  cannot  be    treasurer  of  board  of  education:  45  Ga.  498. 

Since  Constitution  of  1868,  duties  of  inferior  court,  and  justices  thereof, 
performed  by  the  ordinary,  etc. :  41  Ga.  222;  67/38. 

§4239.    (741a.)    Ordinary,  concurrent  jurisdiction  over  obstructions.  Aetf0o877' 
Ordinaries  shall  have  jurisdiction,  concurrent  at  least,  with  other §679- 
tribunals,  in  all  cases  and  in  all  counties  of  this  State,  over  the 
question  of  the  removal  of  obstructions  from  roads,  as  is  provided 
in  section  679  of  the  Code,  notwithstanding  any  local  or  other  law 
conferring  jurisdiction  on  any  other  tribunal. 


ARTICLE  4. 

OTHER   AUTHORITY   OF   ORDINARY. 


§4240.  (338.)   Other  authority .     The  ordinary  also  has  authority—  $g|g»  3g. 

1.  To  sit  at  any  time  as  a  court  for  county  purposes  and  for  the 
exercise  of  any  power  he  possesses  as  a  quasi  corporation,  contra- 
distinguished from  his  power  as  a  court. 
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Other  authority  of  ordinary. 

Justices  of  the  inferior  court,  a  quasi  corporation  with  limited  powers :  13 
Ga.  502.  Justices  of  the  inferior  court  could  not  be  sued  as  a  quasi  corpora- 
tion :  15  Ga.  309 ;  18/473.    But  see  section  342. 

$4238(5).  2.  To  appoint  any  person  to  discharge  any  trust  authorized  by  his 
powers,  where  no  other  person  is  designated  by  law,  and  to  regulate 
his  compensation,  and  to  take  bond  and  security. 

$244.  g    rpQ  approve  all  0fficiai  bonds  required  of  him  by  law  and  sent 

to  him  by  the  Governor  with  the  dedimus,  to  qualify  such  officers,  and 
to  deliver  them  their  commissions. 

^pCtfo7875'       4.  To  exercise  such  other  powers  as  are  granted  by  law  or  are  in- 
1876, p.  109.  dispensable  to  his  jurisdiction. 

^Ai!865"6'      §4241.   (MO.)  May  administer  oaths.     The  several  Ordinaries  of  this 
State  are  authorized  to  administer  oaths  in  all  cases  where  the  au- 
thority is  not  specially  delegated  to  some  other  officer,  and  receive 
the  same  fees  therefor  as  are  allowed  justices  of  the  peace. 
^jCtf7*851"2'     §4242.   Cannot  practice  law,  when.     No  ordinary  shall  engage,  di- 
Im]  p."  4«!   rectly  or  indirectly,  in  the  practice  of  law  in  his  own  name  or  in 
^4318> 4i75-  the  name  of  another,  as  partner  open  or  silent,  or  otherwise,  in  any 
cause  or  proceeding  in  his  own  court,  or  in  another  court  of  which 
his  own  court  has,  or  has  had,  or  may  have,  jurisdiction;   or  in  any 
court,  or  any  manner  whatever,  in  behalf  of  or  against  any  execu- 
tor, administrator,  guardian,   trustee,  of  other  person  acting  in  a 
representative  capacity,  whose  duty  it  is  to  make   returns  to  his 
court,  except  to  give  such  advice  or  instructions  as  his  duty  may  re- 
quire of  him  as  ordinary  in  his  own  court,  and  for  which  he  shall 
receive  only  such  fees  as  are  prescribed  by  law. 

Cannot  give  opinion,  as  attorney,  of  the  construction  of  a  will  which  might 
come  under  his  jurisdiction  :  26  Ga.  127. 

Suit  on  administrator's  bond  brought  by  ordinary,  illegal,  and  not  amend- 
able by  adding  name  of  another  attorney :  70  Ga.  708. 

Acts  1887,  §4243.  May  issue  fi.  fas.  for  costs.  Whenever  the  ordinary  shall 
$4250(4).  have  any  costs  due  him  by  executors,  administrators  or  guardians, 
upon  failure  to  pay  the  same  on  demand  made,  he  is  empowered  to 
issue  a  fi.  fa.  at  any  regular  term  of  said  court  against  said  exec- 
utors, administrators  or  guardians,  for  the  amount  due  for  costs  at 
the  time  of  said  demand. 

§4244.  Fi.  fas.  in  all  cases  tried  before  them.  In  all  cases  tried  be- 
fore the  ordinary,  where  judgment  has  been  entered,  the  ordinary  is 
empowered  to  issue  fi.  fas.  for  his  costs  therein,  against  the  party  or 
parties  liable  therein  for  said  costs. 

§4245.  How  directed  and  returned.  The  fi.  fas.  provided  for  in  the 
two  preceding  sections  shall  be  directed  "To  all  and  singular  the 
sheriffs  of  this  State,"  and  be  made  returnable  to  the  court  of 
ordinary. 
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The  ordinaries  as  clerks. 

§4246.  Defenses  to  be  returned,  where.  Whenever  any  claim,  illegal- 
ity, or  other  defense  is  filed  by  the  defendant  in.fi.  /a.,  the  sheriff 
shall  return  the/,  fa.  and  the  defense  to  the  next  superior  court  of 
said  county,  where  the  issues  made  by  said  defense  shall  be  tried  as 
other  cases  in  said  superior  court. 


ARTICLE  5. 

THE     ORDINARIES    AS    CLERKS. 

§4247.   (341.)    Ordinaries'1  clerics.     The  ordinaries  are,  by  virtue  of  Apctf01851"2, 
their  offices,  clerks  of  their  own  courts;  but  they  may,  at  their  own 
expense,  appoint  one  or  more  clerks,  for  whose  conduct   they  are 
responsible,  who  hold  their  offices  at  the  pleasure  of  such  ordinary. 

Contest  for  clerk  of  ordinary  :  8  Ga.  360. 

§4248.  (342.)  Powers  of  clerk.  Such  appointed  clerks  may  do  all 
acts  the  ordinaries  could  do,  not  judicial  in  their  nature. 

§4249.  (343.)  Bond.  When  clerks  are  thus  appointed,  before  en- 
tering on  the  duties  of  their  offices  they  must  give  to  the  ordinary  a 
bond  and  security  in  the  sum  of  one  thousand  dollars. 

§4250.   (344.)  Duties  of  such  clerk  or  ordinary.     It  is  the  duty  of  ^ct|01882"3' 
such  clerks,"  or  the  ordinaries  acting  as  such — 

1.  To  issue  all  citations  required  by  law,  and  administer  all  affi- 
davits incident  to  the  business  of  said  court. . 

2.  To  grant  temporary  letters  of  administration. 

Certiorari  to  the  superior  court  where  the  ordinary  grants  letters  of  admin- 
istration pendente  lite:  40  Ga.  390,  391. 

3.  To  grant  marriage  licenses. 

4.  To  issue  all  fi.  fas.  for  costs  on  all  judgments  of  the  ordinary  §§4243, 5413. 
or  other  process  necessary  to  enforce  them. 

5.  To  issue  subpoenas  for  witnesses,  and  all  similar  process  for 
ripening  a  trial. 

6.  To  issue  any  paper  or  process  by  order  of  the  ordinary,  and 
bearing  test  in  his  name  as  other  clerks. 

7.  To  keep  fair  and  regular  minutes  of  each  session  of  the  court, 
entered  in  a  well-bound  book,  and  such  other  services  during  term 
time  as  the  ordinaries  may  require. 

8.  To  keep  in  their  offices  other  suitable  books  for  the  following 
purposes,  viz.: 

A  book  for  the  record  of  wills. 

Another  for  the  record  of  all  letters  of  administration  and  guard- 
ianship. 

Another  for  the  record  of  all  bonds  given  by  administrators  and 
guardians. 
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Another  for  the  record  of  all  appraisements,  inventories  and 
schedules. 

Another  for  the  record  of  all  accounts  of  sales. 

Another  for  the  record  of  all  accounts  current  authorized  to  be 
made  to  the  ordinary,  together  with  the  vouchers  accompanying  the 
same. 

Another  for  the  record  of  all  marriage  licenses  and  the  returns 
thereon. 

Another  as  a  docket  in  which  to  enter  all  applications  and  other 
proceedings,  in  the  order  they  are  made,  and  which  shall  be  called 
in  like  order  at  each  session. 

Another  for  the  record  of  all  official  bonds  required  to  be  recorded 
in  the  ordinary's  office. 

9.  To  procure  and  preserve,  for  public  inspection,  a  complete  file 
of  all  newspapers  in  which  their  advertisements  appear,  as  the  clerks 
of  the  superior  court  are  required. 

10.  To  keep  their  books  and  papers  arranged,  filed,  and  labeled, 
and  indexed,  as  clerks  are  required. 

11.  To  give  transcripts  likewise  as  they  are  required,  and  when 
the  ordinary  and  the  clerk  are  the  same  person,  so  to  state  in  the 
certificates. 

12.  To  perform  any  other  duty  required  of  them  by  law,  or  which 
is  indispensable  to  those  required. 


CHAPTER  5. 

ordinaries'  courts. 


ARTICLE  1. 

PROCEEDINGS    THEREIN. 

Acts  1851-2,      84251.   (4111.)    When  held.  The  courts  of  ordinary  shall  be  held  in 

p.  94.  c  v  '  J 

each  county,  by  the  ordinary  thereof,  on  the  first  Monday  in  each 
month. 

Cited:  72  Gca.  735. 
$8284.  §4252.   (4112.)    Office,  where  kept.     The  ordinary  shall  keep  his  of- 

fice at  the  county-site.  His  office  shall  be  open  for  the  transaction 
of  all  business  at  all  times,  except  Sundays  and  holidays;  but  no 
will  shall  be  admitted  to  record,  or  letters  testamentary,  of  admin- 
istration or  guardianship,  or  letters  dismissory,  nor  shall  any  order 
for  the  sale  of  real  estate  be  granted,  except  at  a  regular  term  of  said 
court. 
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Of  the  practice  in  the  court  of  ordinary. 


Appointment  of  guardian  at  chambers,  void  :  72  Ga.  125.    Grant  of  adminis- 
tration at  adjourned  term,  not  void  :  72  Ga.  725. 

§4253.  (4113.)  May  be  adjourned.  If  from  any  circumstance  the  Apctf6*853"4' 
ordinary  should  fail  to  hold  said  court  at  the  regular  term,  or  at 
any  adjourned  term,  or  the  business  of  the  court  requires  it,  said 
ordinary,  or  his  deputy-clerk,  may  adjourn  said  court  to  such  times 
as  he  may  think  proper:  Provided,  such  adjournment  shall  be  entered 
on  the  minutes  of  the  court. 

Business  that  may  be  transacted  at  adjourned  term  is  such  as  could  not  be 
transacted  between  terms,  as  mentioned  in  section  4252:  72  Ga.  736. 


ARTICLE  2. 

OF  THE  PRACTICE  IN  THE  COURT  OF   ORDINARY. 

§4254.  (4114.)  Application,  notice  and  proceedings.  Every  appli-  pPS33-35. 
cation  made  to  the  ordinary  for  the  granting  of  any  order  shall  be  3465?' 33" 
by  petition  in  writing,  stating  the  ground  of  such  application  and 
the  order  sought.  If  notice  of  such  application,  other  than  by  pub- 
lished citation,  is  necessary  under  the  law  or  in  the  judgment  of  the 
ordinary,  he  shall  cause  a  copy  of  such  application,  together  with  a 
notice  of  the  time  of  hearing,  to  be  served  by  the  sheriff,  or  some 
lawful  officer,  upon  the  party  or  parties  to  be  notified,  at  least  ten 
days  before  the  hearing,  and  an  entry  of  such  service  made  on  the 
.original.  In  extraordinary  cases,  where  it  is  necessary  to  act  before 
such  notice  can  be  given,  the  ordinary  shall  so  direct  the  proceed- 
ings as  to  make  no  final  order  until  such  notice  has  been  given. 

Service  of  kindred  and  creditors  by  citation :  17  Ga.  416.  Application  of 
widow  for  the  twelve  months'  support  by  petition  in  writing:  45  Ga.  459.  Im- 
material who  makes  application  for  the  year's  support,  so  representative  of 
the  estate  had  notice :  49  Ga.  367 ;  54/94.  Section  cited  :  54  Ga.  87-93.  Appli- 
cation must  be  in  writing,  and  as  to  notice :  56  Ga.  306.  Validity  of  orders 
granted  on  proper  notice :  56  Ga.  430 ;  54/87. 

Application  for  homestead  must  state  grounds  therefor :  67  Ga.  728. 

Application  to  ordinary  for  entry  of  order  nunc  pro  tunc,  should  show  peti- 
tion and  service  on  which  granted :  85  Ga.  290. 

§4255.  (4115.)  Order,  ivhat  it  must  contain.  The  order  of  the  or- 
dinary shall  always  recite  the  names  of  the  persons  so  notified,  and 
the  compliance  with  the  provisions  required. 

When  should  recite  names  of  persons  notified :  45  Ga.  459.  Order  being 
granted,  presumed  all  was  done  necessary  to  obtain  it:  47  Ga.  195-207.  Juris- 
diction presumed,  and  necessary  jurisdictional  facts  need  not  appear  on  their 
face :  54  Ga.  87. 

Appointment  of  administrator  not  reciting  petition,  citation,  bond,  etc.,  not 
void ;  these  are  presumed :  72  Ga.  725. 
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Proceedings  before  the  ordinary  sitting  for  county  purposes. 

§4256.  (4116.)  Objections  must  be  in  writing.  All  objections  or 
caveats  to  an  order  sought  shall  also  be  in  writing,  setting  forth  the 
grounds  of  such  caveat.  The  petition  and  caveat  shall  be  amendable 
at  all  times  and  in  every  particular. 

Section  cited :  47  Ga.  205. 

Homestead  granted  in  1868,  amended  in  1883,  so  as  to  state  residence  of  ap- 
plicant and  that  he  was  head  of  a  family  :  72  Ga.  239. 

§4257.  (4117.)  Proceedings  must  be  filed  and  recorded.  The  proceed- 
ings shall  always  be  kept  of  file,  and  whenever  the  order  is  granted 
the  proceedings  shall  be  recorded  in  a  book  to  be  kept  for  that  pur- 
pose, for  which  the  ordinary  shall  receive  the  same  fees  as  are  al- 
lowed clerks  of  the  superior  court  for  similar  services. 

§4258.  (4118.)  Minutes  of  proceedings.  The  ordinary  shall  keep  a 
regular  book  of  minutes  of  the  proceedings  of  his  court,  on  which  he 
shall  enter  all  the  applications  refused  as  well  as  those  granted. 

§4259.  (4119.)  Docket  of  applications.  He  shall  keep  a  docket  of 
all  applications  and  causes  pending  in  his  court,  which  shall  be  reg- 
ularly continued  from  term  to  term  until  the  final  disposition 
thereof. 
$$4236,3420.  §4260.  (4120.)  Docket  of  returns.  He  shall  also  keep  a  docket  of 
all  the  executors,  administrators,  guardians,  and  trustees  who  are 
liable  to  make  returns  in  his  court,  with  regular  entries  of  their  re- 
turns, and  of  such  as  have  failed  to  make  returns  as  required  by  law 
and  the  order  of  the  court. 
$$4233,4046.  §4261.  (4121.)  May  attach  for  contempt.  The  ordinary  shall  have 
power  to  enforce  obedience  to  all  lawful  orders  of  his  court,  by  at- 
tachment for  contempt,  in  the  same  manner  as  a  court  of  equity 
may  do. 

Section  referred  to :  45  Ga.  462. 

Act561861'        §4262.   (4122.)  May  have  court  opened  by  appointee.     The  ordinary 
$4380(2).     may  appoint  some  fit  and  proper  person  to  open  and  adjourn  his 
court,  in  the  absence  of  an  officer  to  do  so. 


ARTICLE  3. 

PROCEEDINGS    BEFORE    THE    ORDINARY    SITTING    FOR    COUNTY    PURPOSES. 

$4240.  §4263.   (4123.)  Applications  and  objections  must  be  in  writing.     All 

applications  for  proceedings  before  the  ordinary,  sitting  for  county 
purposes,  shall  be  by  petition  in  writing,  which  shall  plainly  and 
distinctly  set  forth  the  grounds  of  the  proceedings  desired,  and  in 
like  manner  all  objections  to  said  proceedings  shall  be  in  writing, 
which  shall  fully  set  forth  the  grounds  of  objection. 
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Fees  of  ordinary. 


In  acting  on  contest  case,  "fence  or  no  fence"  election,  he  is  "sitting"  for 
county  purposes,  and  application  must  be  in  writing:  71  Ga.  205. 

§4264.  (4124.)  Docket  must  be  kept.  Said  ordinary  shall  cause  a 
docket  to  be  kept  in  which  shall  be  entered  all  motions  and  applica- 
tions, which  shall  be  called  and  disposed  of  in  the  order  in  which 
they  stand  upon  the  docket,  unless  the  ends  of  justice  require  a  dif- 
ferent course. 

§4265.  (4125.)  Notice  of  proceedings.  When  individuals  are  to  be 
affected  by  any  order  or  judgment  of  said  ordinary,  such  individuals 
shall  have  reasonable  notice  of  the  time  and  place  of  hearing. 

§4266.   (4126.)   Minutes  of  proceedings.     Said  ordinary  shall  cause  ^f^876' 
to  be  kept  a  minute  of  the  proceedings. 

§4267.   (4128.)   Contempts,  how  punished.     The  ordinary  shall  have  $4046- 
power  to  punish  for  contempt,  under  the  same  rules  and  regulations 
as  are  provided  for  other  courts. 

Not  against  guardian  for  failure  to  pay  money  due  ward  :  58  Ga.  70. 

§4268.  (4129.)  Amendments.  Amendments  shall  be  allowed  as 
provided  in  other  courts. 

General  Note. — Practice  in  courts  of  ordinary  similar  to  that  which  ob- 
tains in  civil  and  common  law :  14  Ga.  362.  Jurisdiction  of  courts  of  ordinary 
as  to  sale  and  distribution  of  estates :  47  Ga.  195 ;  56/430.  Ordinary  may  still 
preside  in  trial  of  cases  of  habeas  corpus,  under  Constitution  of  1877:  63  Ga. 
506.  But  ordinary  cannot  interfere  with  sentence  of  superior  court  by  pro- 
ceeding by  habeas  corpus:  60  Ga.  390,  391. 

Ex  parte  orders  of  ordinary,  no  protection  to  administrator  for  his  illegal 
acts :  30  Ga.  780.  Where  ordinary's  bond  could  not  be  sued  on  for  failure  to 
take  security  from  tax-collector:  56  Ga.  292.  Where  judgment  of  court  of  or- 
dinary could  not  be  attacked  collaterally  in  granting  of  letters  of  administra- 
tion as  to  a  particular  estate  :  65  Ga.  412. 


ARTICLE  4. 

FEES  OF  ORDINARY. 

§4269.   (8694.)   Ordinary's  fees.     The  ordinaries  are  entitled  to  the  A^9|2 
following  fees,  to  wit:  4?*^*. 

°  '  Cobb,  858. 

For  receiving  application  and  granting  citation $       1  25  Acts  1851-2 

For   taking   and   recording   administrators'    or  guardians'  147 

bonds 1  00  ife,  p'«. 

.  .  w  1889,  p.  79. 

For  issuing  letters  of  administration,  or  letters  testamen- 
tary       1  50 

For  recording  the  same 50 

For  copying  the  same 50 

For  signing  warrant  of  appraisement 50 
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Fees  of  ordinary. 


For  receiving  an  appraisement  or  sale  bill,  and  approving 

the  same,  if  under  five  hundred  dollars $       1  00 

If  above  five  hundred  and  under  two  thousand  dollars  ...  1  25 
If  above  two  thousand  and  under  ten  thousand  dollars  ...  1  50 
If  above  ten  thousand  and  under  twenty  thousand  dollars  .  1  75 
If  above  twenty  thousand  and  under  fifty  thousand  dollars         2  00 

If  above  fifty  thousand  dollars 2  50 

For  receiving  an  appraisement  or  sale  bill,  and  recording 
same,  if  above  fifty  thousand  dollars  and  under  sixty- 
five  thousand  dollars 2  75 

If  above  sixty-five  thousand  dollars  and  under  eighty  thou- 
sand dollars 3  00 

If  above  eighty  thousand  dollars  and  under  one  hundred 

thousand  dollars 3  50 

If  above  one  hundred  thousand  dollars  and  under  one  hun- 
dred and  twenty-five  thousand  dollars 4  00 

If  above  one  hundred  and  fifty  thousand  dollars 5  00 

For  receiving  application  and  granting  letters  dismissory, 

whole  service 5  00 

For  granting  citation   to  show  cause  why  administration 

should  not  be  set  aside,  or  repealed      „  .  .   .   .         2  00 

For  entering  a  caveat  against  administration  being  granted 

or  will  proven 1  25 

For  each  copy  of  caveat 50 

For  signing  probate  of  will  or  codicil 1  25 

For  each  case  litigated  before  the  ordinary,  where  no  fees 

are  prescribed 3  00 

For  issuing  commission  to  examine  witnesses 1  25 

For   commission  to  have  one   year's  support  set  apart  to 

widow,  minor  or  minors        1  25 

For  recording  the  same 1  00 

For  examining  book  and  giving  extracts     1  00 

For  every  order  passed  where  no  fees  are  prescribed    ....  50 

Aptf61889'  Provided,   that   no   fee   shall   be   charged  for  drawing 

^p.  40, 4i.  checks,  orders,  drafts  or  warrants  on  the  county  treasury. 

For  each  affidavit  where  no  case  is  pending 30 

For  every  service  required  and  performed,  for  which  no  fees 
are  specified  by  law,  the  same  fees  as  are  allowed  clerks 
of  the  superior  courts  for  similar  services,  or  for  a  like 
amount  of  labor. 

For  every  marriage  license 1  50 

For  every  order  of  sale  of  land  or  other  property 50 

For  each  copy  of  the  same 25 

For  issuing  letters  of  guardianship     1  00 

For  recording  the  same 50 
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Fees  of  ordinary. 

For  rule  nisi  in  each  case      $  50 

For  copy 25 

For  issuing  process  against  a  person  for  not  making  return  50 

For  each  additional  copy 25 

For  each  subpoena 15 

For   examining  and  recording  returns   on   all   estates  not 

worth  more  than  two  thousand  dollars  .........  1  00 

For  all  estates  worth  more  than  two,  and  not  more  than 

five  thousand  dollars  „ 1  25 

For  all  estates  worth  more  than  five,  and  not  over  ten  thou- 
sand dollars 1  40 

For  all  estates  worth  more  than  ten  thousand  dollars    ...         1  60 

For  examining  and  recording  the  returns  of  all  estates  worth 
more  than  ten  thousand  dollars,  and  not  over  twenty 
thousand  dollars     „ 2  00 

For  all  estates  worth  more  than  twenty  thousand  dollars, 

and  not  over  forty  thousand  dollars  .    . 2  50 

For  all  estates  worth  more  than  forty  thousand  dollars,  and 

not  over  sixty  thousand  dollars 3  00 

For  all  estates  worth  more  than  sixty  thousand  dollars,  and 

not  over  eighty  thousand  dollars 3  50 

For  all  estates  worth  more  than  eighty  thousand  dollars,  and 

not  over  one  hundred  thousand  dollars 4  00 

For  all  estates  worth  more  than  one  hundred  thousand  dol- 
lars, and  not  over  one  hundred  and  twenty-five  thousand 
dollars 4  50 

For  all  estates  worth  more  than  one  hundred  and  twenty- 
five  thousand  dollars,  and  less  than  one  hundred  and 
fifty  thousand  dollars 5  00 

For  recording  all  vouchers  accompanying  the  returns  of  ad-  Acts  1882-3, 

ministrators,  executors,  and  guardians,  per  one  hundred 
words 15 

For  recording  any  instrument  of  writing  not  mentioned, 

per  one  hundred  words 15 

For  proceedings  to  authorize  titles  to  be  made  to  lands  of 

deceased  persons 5  00 

For  commission  to  freeholders  to  divide  estates 1  25 

For  entering  an  appeal  and  transmitting  the  proceedings  to 

the  superior  court 1  50 

For  filing  and  recording  an  official  bond 1  00 

For  services  in  making  settlement  of  accounts  of  any  execu- 
tor, administrator,  or  guardian,  as  prescribed  in  this 
Code 10  00 

For  every  stray  horse,  mule,  or  ass,  for  every  legal  service 

required 2  00 
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City  courts;  organization  and  jurisdiction. 

For  every  bull,  ox,  or  cow,  for  all  services  required    ...    $       1  25 

For  every  goat,  hog,  or  sheep 30 

For  retailer's  bond 1  00 

For  retailer's  license 1  00 

For  copying  and  administering  oath  to  retailer 50 

For  each  peddler's  license 1  25 

For  filing  and  recording  each  bond  the  law  requires    ....         1  00 

For  recording  marks  and  brands 50 

For   comparing   and    testing   weights   and   measures,    and 

stamping  and  marking  each 10 

For  the  whole  service  in  setting  apart  a  homestead  of  realty 

and  personalty,  when  not  litigated 7  00 

Acts  1870,    When  objections  or  demurrer  are  filed  and  heard,  in  addi- 
tion to  the  preceding 3  00 

For  each^.  fa.  issued  by  him 60 

For  seal  and  certificate,  each 50 

For  recording  any  inventory  or  appraisement,  or  abstract 
of  receipts  and  disbursements  connected  with  an  account 
current,  in  addition  to  foregoing  fees  fifteen  (15)  cents 
per  one  hundred  words. 

Fees  contemplated  are  for  services  as  probate  judge  and  clerk ;  not  entitled 
to  fifty  cents  for  money-orders  drawn  by  him  ministerially  on  county  treas- 
urer, though  paid  by  latter :  89  Ga.  388. 


CHAPTER  6. 

CITY  COURTS. 


ARTICLE   1. 

ORGANIZATION    AND    JURISDICTION. 

Acts  1890-1,      §4270.    How  established.     Upon  the  recommendation  of  the  grand 
1892,  p.  107.  jury  of  any  county  having  a  population  of  ten  thousand  or  more, 
'  where  a  city  court  does  not  now  exist,  there  shall  be  established  a 
city  court  for  said  county. 

Comes  into  legal  existence  when  recommendation  made  by  grand  jury : 
93  Ga.  1. 

Acts_i884-5,      §4271.  Jurisdiction.     Such  city  courts  shall  have  jurisdiction  over 
1890,  ]>'.  96.   the  whole  county  to  try  all  civil  cases  except  those  in  which  exclusive 

1892  p.  107. 

'  jurisdiction  is  vested  in  the  superior  court,  but  in  all  suits  brought 
for  sums  of  one  hundred  dollars  or  less  the  plaintiff  shall  only  re- 
cover justice-court  costs. 
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Time  and  place  of  holding.    Judge  of  the  city  court. 

§4272.  Court  of  record.  Said  city  court  shall  be  a  court  of  record, 
and  shall  have  a  seal,  and  the  minutes  and  records  that  are  required 
by  law  to  be  kept  for  the  superior  court  shall  be  kept  in  said  city 
court  in  the  same  manner.  All  laws  applicable  to  the  duties  of  the 
clerk  and  sheriff  in  the  superior  court  shall  apply  to  them  in  the  city 
court,  except  where  they  conflict  with  the  provisions  of  this  Chapter. 

§4273.  Writs.  All  processes  to  writs  shall  be  annexed  by  the 
clerk,  tested  in  the  name  of  the  judge,  and  be  directed  to  and  served 
by  the  sheriff  of  such  court  or  his  deputy. 

§4274.  How  abolished.     Where  a  city' court  has  been,  or  may  here-  Acts  1895, 
after  be,  established  under  the  provisions  of  this  Chapter,  the  Gen-  W>®&,  4184. 
eral  Assembly  may  abolish  the  same,  but  the  act  shall  not  affect 
any  other  court  than  the  one  sought  to  be  abolished. 


ARTICLE  2 

TIME  AND  PLACE  OF  HOLDING. 

§4275.  Place  for  holding  court .     The  county  board  of  commission-  A>ct|^884"5, 
ers  of  the  county  shall  provide  a  suitable  place  for  the  holding  of  §4181- 
said    city  court,   and  provide  the  necessary  books  for  keeping  its 
dockets,  minutes  and  records. 

§4276.   Terms.     The  terms  of  said  city  court  shall  be  held  quar- Act|74884~5' 
terly,  beginning  on  the  first  Mondays  in  March,  June,  September  $4346- 
and  December  of  every  year.      The  judge  of  said  city  court  shall 
have  power   to  hold  said  court  in  session  from  day  to  day  for  a 
period  not  longer  than  four  weeks  from  the  beginning  of  each  term. 

§4277.   Trial  term.      The  first    term   shall   be  the  appearance   or 
return  term,  and  the  second  term  shall  be  the  trial  term. 


ARTICLE  3. 

JUDGE  OF  THE  CITY  COURT. 

84278.  Appointment.     By  and  with  the  advice  and  consent  of  the  Acts  1884-5, 

p.  470. 

Senate,  the  Governor  shall  appoint  a  judge  of  such  court,  whose  $585i. 
term  shall  be  for  four  years.     If  the  Senate  be  not  in  session  at  the 
time  of  the  appointment,  the  appointment  shall  be  subject  to  the 
approval  of  the  Senate  at  its  next  session.     All  vacancies  shall  be 
filled  by  the  appointment  of  the  Governor  for  the  unexpired  term. 

Court  created  and  judge  appointed  and  qualified  during  recess  of  Senate, 
judge  de  facto:  93  Ga.  1. 
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Judge  of  the  city  court. 
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§4279.  Qualifications.  The  judge  of  such  court  must  be  at  least 
twenty-seven  years  of  age,  must  have  been  a  resident  of  the  county 
for  at  least  four  years  immediately  preceding  his  appointment,  and 
a  practicing  attorney  at  law  at  least  five  years  before  his  appoint- 
ment. 

$$234,43ii.  §4280.  Oath.  Before  entering  upon  the  discharge  of  his  duties, 
he  shall  subscribe  the  following  oath:  "I  solemnly  swear  that  I  will 
administer  justice  without  respect  to  persons  and  do  equal  right  to 
the  poor  and  the  rich,  and  that  I  will  faithfully  and  impartially 
discharge  and  perform  all  the  duties  which  may  be  required  of  me 

as  judge  of  the  city  court  of county  of  this  State,  according  to 

the  best  of  my  ability  and  understanding,  agreeably  to  the  laws  and 
Constitution  of  this  State  and  the  Constitution  of  the  United 
States.  So  help  me  God."  Such  oath  shall  immediately  be  for- 
warded to  the  Governor  and  filed  in  the  Executive  Department. 

Acts  1884-5,      §4281.   Salary.     The  salary  of  the  judge  shall  not  be  increased  or 

$5163.  diminished  during  his  term  of  office,  except  to  apply  to  a  subse- 
quent term.  It  shall  be  paid  monthly  out  of  the  treasury  of  the 
county. 

$4173.  §4282.   Salary,  how  fixed.     The  grand  jury  voting  to  establish  said 

court  shall  at  the  same  time  fix  the  salary  of  the  judge,  and  the  pay 
of  such  other  officers  for  said  court  whose  compensation  is  not  now 
fixed  by  law. 

Actf01895'        §4283.   Salary,  how  changed.     The  last  grand  jury  preceding  the 

§5163.  expiration  of  the  term  of  the  judge  of  such  court  may  alter  by  in- 
creasing or  diminishing  the  salary  of  the  judge  next  to  be  appointed. 

Acts  1878-9,      §4284.  Judge  of  city  court  disqualified  for  other  city  office.     It  shall 

$4313.  De  illegal  for  the  judge  of  any  city  court  in  this  State  to  also  hold 
any  municipal  office  or  appointment  in  the  city  where  such  court  is 
held. 

$4046.  §4285.   Contempts.     The  judge  of  said  city  court  shall  have  the 

same  power  to  enforce  his  orders,  to  preserve  order,  and  to  punish 
for  contempt,  and  to  enforce  all  his  judgments  as  is  vested  by  law 
in  the  judges  of  the  superior  courts  of  this  State. 

$$4331,2453.  §4286.  Habeas  corpus.  The  judge  of  said  city  court  shall  have 
power  to  issue  writs  of  habeas  corpus  and  to  hear  and  dispose  of  the 
same  in  the  same  way  and  with  the  same  power  as  the  judge  of  the 
superior  court. 

^43278'5131'  §4287.  Disqualification  of  judge.  Whenever  the  judge  of  said  city 
court  is,  from  any  cause,  disqualified  from  presiding,  and  the  judge 
fjf*  of  the  superior  court  cannot,  from  any  cause,  preside  in  said  court, 
.  as  provided  for  in  the  Constitution,  then,  upon  consent  of  the  par- 
ties, or  upon  their  failure  or  refusal  to  agree,  said  cause  shall  be 
tried  by  a  judge  pro  hac  vice  selected  in  the  same  manner  as  now 
provided  for  in  the  superior  courts. 
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§4288.  Testimony  de  bene  esse,  oaths,  etc.  The  judge  of  said  city *fffp/5^958' 
court  shall  have  power  to  cause  testimony  to  be  taken  and  used  de  4323,4334. 
bene  esse,  and  for  the  purpose  of  perpetuating  testimony  within  his 
jurisdiction  in  all  cases  according  to  the  general  laws  of  this  State, 
and  the  judge  and  all  other  officers  of  said  city  court  shall  have  power 
respectively  to  administer  all  oaths  pertaining  to  their  office  as  the 
judge  and  other  officers  of  the  superior  court  may  in  like  cases  do; 
and  said  judge  shall  also  have  power  to  attest  deeds  and  other  papers 
and  administer  affidavits  in  all  cases  anywhere  in  the  State  in  which, 
by  existing  laws,  such  papers  may  be  attested  and  affidavits  admin- 
istered by  justices  of  the  peace  of  this  State,  and  the  judge  of  said 
city  court  shall  have  all  the  powers  and  authority  throughout  his 
jurisdiction  of  judges  of  the  superior  courts,  except  where  by  law 
exclusive  power  and  authority  are  vested  in  judges  of  the  superior 
court,  and  all  laws  relating  to  and  governing  judges  of  the  superior 
courts  shall  apply  to  the  judge  of  said  city  court,  so  far  as  the  same 
may  be  applicable,  except  as  herein  provided. 


ARTICLE  4. 


CLERK  AND  SHERIFF. 


§4289.  Clerk.  There  shall  be  a  clerk  of  said  court,  who  shall  be^g4;4358- 
appointed  by  the  judge  thereof;  said  clerk  shall,  before  entering  on 
the  duties  of  his  office,  subscribe  an  oath  to  faithfully  and  impar- 
tially discharge  the  duties  thereof,  which  oath  shall  be  entered  on 
the  book  of  minutes  of  said  court;  he  shall  also,  before  entering  on 
the  duties  of  his  office,  execute  a  bond  with  good  security  in  the  sum 
of  one  thousand  dollars,  for  the  faithful  discharge  of  the  duties  of 
his  office;  he  shall  hold  his  office  during  the  term  of  two  years. 

§4290.  Sheriff.  The  sheriff  of  the  county  shall  be  ex  officio  sheriff 
of  such  city  court.  Before  entering  on  the  discharge  of  the  duties 
of  his  office,  he  shall  execute  a  bond  with  good  security  in  the  sum 
of  five  thousand  dollars,  for  the  faithful  discharge  of  the  duties  of 
his  office;  he  shall  have  power  to  appoint  a  deputy  or  deputies  with 
the  consent  of  said  judge;  all  the  duties  and  liabilities  attached  to 
the  office  of  clerk  of  the  superior  court  and  to  the  office  of  sheriff 
shall  be  attached  to  the  office  of  clerk  and  to  the  office  of  sheriff  of 
the  city  court,  respectively,  and  the  judge  of  said  city  court  is  em- 
powered to  exercise  the  same  authority  over  the  said  clerk  and 
sheriff  and  his  deputy  or  deputies  as  is  exercised  by  the  judge  of 
the  superior  courts  over  the  clerks  of  the  superior  courts  and  sheriffs 
of  the  counties  in  Georgia. 
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§4291.  Fees  of  officers.  The  fees  of  the  clerk  and  of  the  sheriff  of 
said  city  court  shall  be  the  same  as  are  or  may  be  allowed  by  law  to 
the  clerk  of  the  superior  court  and  to  the  sheriff  of  the  county. 


ARTICLE  5. 


BAILIFFS. 


§4292.  Bailiffs.     The  judge  of  the  court  at  each  term  may  appoint 
not  exceeding  two  bailiffs. 


ARTICLE  6. 

JURORS. 


$$5836,4803.  §4993.  Jury-list.  The  clerk  of  said  city  court  shall  prepare  and  file 
in  his  office  a  complete  copy  of  the  traverse-jury  list  of  the  superior 
court  of  the  county,  as  provided  from  time  to  time  for  the  superior 
court.  From  said  copy,  traverse  jurors  in  said  city  court  shall  be 
drawn  in  the  following  manner:  The  clerk  of  said  city  court  shall 
write  upon  separate  tickets  the  names  of  each  traverse  juror,  and 
shall  number  the  same  and  place  the  same  in  a  box  to  be  prepared 
for  that  purpose,  from  which  shall  be  drawn  all  traverse  jurors  as 
now  required  by  law  in  the  superior  courts.  All  laws  with  reference 
to  the  drawing,  selecting  and  summoning  traverse  and  tales-traverse 
jurors  in  the  superior  courts  shall  apply  to  said  city  court. 

§4294.  Challenge,  etc.  All  laws  in  reference  to  the  qualifications, 
relations,  impaneling,  fining  and  challenging  jurors,  now  of  force  in 
this  State,  or  hereafter  enacted  by  the  General  Assembly,  regulating 
the  same  in  the  superior  courts,  shall  apply  to,  and  be  observed  in 
said  city  court,  except  when  inconsistent  with  the  provisions  of  this 
Chapter. 

§4295.  Traverse  jurors.  From  said  panel  of  twenty-four  traverse 
jurors  drawn  and  summoned  by  the  provisions  of  this  Article,  the 
judge  of  said  city  court  shall  cause  to  be  made  up  two  juries  which 
shall  be  known  and  distinguished  as  juries  numbers  "one"  and  "two," 
and  all  cases  and  issues  to  be  tried  by  jury,  civil  or  criminal,  at  that 
term  of  said  city  court,  shall  be  tried  by  one  of  these,  or  by  a  jury 
stricken  from  both,  as  hereinafter  provided.  In  case  from  any  cause 
said  panel  should  be  reduced  below  twenty-four,  the  judge  shall  have 
power  to  fill  it  by  causing  talesmen  to  be  summoned  instanter.  All 
laws  and  rules,  both  civil  and  criminal,  regulating  the  selection  of 
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juries  in  the  superior  courts,  shall  apply  to  said  city  court,  except 
where  they  are  inconsistent  with  the  terms  of  this  Article. 

§4296.  Extra  panels  may  be  summoned.     One  or  more  extra  panels  A^'t|41893' 
of  jurors  may  be  summoned  for  the  city  courts  in  this  State,  when 
needed,  in  the  opinion  of  the  judge  presiding. 

§4297.  Service  to  be  interchangeable.  In  counties  where  there  are 
or  shall  be  more  than  one  division  of  the  city  court,  the  judges  of 
the  several  divisions  shall,  in  civil  cases,  interchangeably  use  the 
jurors  in  the  other  division  or  divisions;  and  when  a  jury  is  on  duty 
in  one  division  and  another  jury  is  needed,  said  other  jury  shall  be 
taken  from  the  jurors  of  the  division  not  then  on  duty,  each  party 
striking  as  now  required  by  law,  until  a  jury  of  twelve  is  made. 

§4298.  Decision  of  conflict  as  to  use  of  jurors.  If  any  conflict  arises 
as  to  the  use  of  said  jurors,  the  judge  of  the  first  division  of  said 
court  shall  decide  the  same  where  there  are  but  two  divisions;  and  a 
majority  of  the  judges  of  said  court  shall  decide  the  same  where 
there  are  more  than  two  divisions  of  the  city  court  in  any  county. 

See  general  note  on  juries,  after  section  4445. 


ARTICLE  7. 

PLEADINGS  AND    PROCEEDINGS. 

§4299.   Same  as  in  superior  court.     The  jurisdiction,  methods  and $$5859<  432°- 
proceedings  in  such  city  courts  shall  be  the  same  as  in  the  superior 
court,  unless  otherwise  provided. 

§4300.  Lien  of  judgment.     All  judgments  in  said  court  shall  bea$5859- 
lien  on   all  property  belonging  to  the  defendant  throughout  the 
State,  in  the  same  manner  as  judgments  of  the  superior  court. 

§4301.  Suits,  process,  etc.  Suits  in  said  city  court  shall,  in  all  re-  ^^o884"5' 
spects,  be  conformable  to  the  mode  of  proceedings  in  the  superior  Jg^'p1^6" 
court,  except  as  hereinafter  provided. 

§4302.  Pleadings,  practice,  etc.     In  all  matters  pertaining  to  serv-  ^|8f9' 4321 
ice,  pleadings  and  practice,  the  laws  governing  the  superior  court, 
where  not  inconsistent  with  this  Article,  and  unless  otherwise  spe- 
cially provided  by  this  Article,  shall  be  applicable  to  said  city  court. 

See  general  note  after  section  4338,  for  argument  of  counsel,  consolidation 
of  cases,  etc. 

§4303.   Trial  by  jury  on  demand.     The  judge  shall  have  power  to $$5876> 4298- 
hear  and  determine  all  civil  causes  of  which  the  court  has  jurisdic- 
tion, and  to  give  judgment  and  execution  therein:  Provided,  always, 
that  either  party  in  any  cause  shall  be  entitled  to  a  trial  by  jury, 
upon  entering  a  demand  therefor  by  himself  or  his  attorney,  in  writ- 
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ing,  on  or  before  the  call  of  the  docket,  the  first  day  of  the  term  to 
which  the  cause  is  returnable,  in  all  cases  where  such  party  is  en- 
titled to  a  trial  by  jury  under  the  Constitution  and  laws  of  this 
State. 

Judge  may  refer  case  to  jury  though  none  be  demanded :  69  Ga.  201. 
$$4150,4453.      §4304.   Claims.     Said  court  shall   have  jurisdiction  of  all  claim 
cases,  where  personal  property  is  levied  on  under  executions  or  other 
process  from  said  court. 

§4305.  Processes,  how  directed.  All  executions,  attachments,  scire 
facias,  or  other  processes  shall  be  directed  to  the  sheriff  of  said  court, 
and  to  all  and  singular  the  sheriffs  and  constables  of  this  State,  and 
shall  run  throughout  the  State,  and  may  be  served  or  executed  by 
any  sheriff  or  his  deputy  in  the  same  manner  as  like  writs  or 
processes  from  the  superior  court. 
^847.g432i  §4306.  New  trial.  The  judge  of  the  city  court  shall  have  power  to 
5886'4634'  grant  a  new  trial  in  any  case,  upon  the  same  conditions  and  under 
the  same  law  that  governs  the  grant  of  new  trials  in  the  superior 
court. 

Acts  attempting  to  confer  power  on  judge  of  county  court  to  grant  new 
trials,  held  unconstitutional:  61  Ga.  454. 

$$5836,4634.  §4307.  Writ  of  error.  The  writ  of  error  shall  lie  direct  from  the 
city  court  to  the  Supreme  Court  upon  a  bill  of  exceptions  filed  under 
the  same  rules  and  regulations  as  govern  the  filing  of  bills  of  excep- 
tions in  the  superior  court. 

Acts  providing  bill  of  exceptions  from  city  to  superior  courts,  unconstitu- 
tional: 79  Ga.  487,  570;  81/351,  659. 

At  March  term,  1896,  after  the  adoption  of  this  Code  by  Act  of  December 
15th,  1895,  in  the  case  of  The  Telegraph  Company  vs.  Jackson,  the  Supreme 
Court  held  that  the  Act  of  1891  was  unconstitutional  in  so  far  as  it  attempted 
to  provide  for  a  writ  of  error  from  city  courts  established  thereunder. 

Certiorari  to  superior  court  the  proper  method  of  review :  69  Ga.  731 ;  79/572. 

General  Note. — City  court  may  determine  certain  equitable  defenses:  96 
Ga.  469,  557  ;  94/563.     But  cannot  grant  affirmative  equitable  relief:  96  Ga.  557. 

Certiorari  from  city  court  to  superior  court:  95  Ga.  366. 

Process  not  fatally  defective  because  it  referred  to  "City  Court  of  Fulton 
County"  instead  of  "City  Court  of  Atlanta"  :  93  Ga.  319. 

Judge  not  obliged  to  try  case.  May  refer  it  to  jury  even  when  none  is 
demanded:  69  Ga.  201. 

Jurisdiction  over  whole  county  constitutional:  70  Ga.  721. 

Less  than  twelve  jurors  constitutional:  66  Ga.  110. 

Court  of  record  and  may  admit  foreigners  to  citizenship:  63  Ga.  458. 

City-court  judge  cannot  grant  injunction  in  vacation  even  though  judge  of 
superior  court  is  disqualified  :  64  Ga.  556. 

May  establish  lost  papers  as  in  superior  court :  67  Ga.  32. 
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ARTICLE  8. 

TRANSFERS  FROM  COUNTY  COURT. 

§4308.  Transfer  of  cases  from  county  court.  Whenever  a  city  court $4184- 
is  established  in  any  county  under  the  provision  of  this  Chapter,  all 
cases  undisposed  of  in  the  county  court  shall  be  transferred  to  said 
city  court,  and  be  disposed  of  as  other  cases  therein.  All  processes 
returnable  to  such  county  court  shall  be  returned  to  such  city  court. 
The  officers  of  such  city  court  shall  have  power  to  enforce,  in  the 
name  of  the  city  court,  any  process  in  a  case  from  the  county  court 
necessary  to  the  final  disposition  of  the  same. 

§4309.  Records  of  county  court.     All  records,  books,  and  papers  of  ^4184» 427L 
file  in  the  county  court  shall  be  filed  with  the  clerk  of  the  city  court. 
All  unsatisfied^,  fas.  and  final  processes  from  the  county  court  shall 
be  enforced  by  the  sheriff  of  the  city  court,  and  returns  thereof  made 
to  the  city  court. 


CHAPTER  7. 

THE  SUPERIOR  COURTS  AND  THEIR  OFFICERS. 


ARTICLE  1. 

THE  SUPERIOR  COURT  AND  ITS  JUDGES. 

§4310.  (236.)  Election  and  term  of  the  judges.'  There  shall  be  a^4^1872' 
judge  of  the  superior  courts,  elected  by  the  General  Assembly  in  joint  ^jf"5841 
session  on  such  day  or  days  as  shall  be  fixed  by  joint  resolution  of 
both  houses,  for  each  judicial  circuit,  whose  term  of  office  shall  be 
four  years  and  until  his  successor  is  elected  and  qualified,  and  the 
terms  of  office  of  such  judges  shall  begin  and  end  as  follows :  The 
terms  of  the  judges  who  were  elected  in  1878  shall  expire  on  the  first 
day  of  January  four  years  thereafter,  and  the  terms  of  the  judges 
who  were  elected  in  1880  shall  expire  on  the  first  day  of  January 
four  years  next  thereafter,  and  all  succeeding  terms  of  the  judges  of 
the  superior  courts  (except  to  fill  vacancies)  shall  begin  on  the  first 
day  of  January  after  their  election,  and  expire  on  the  first  day  of 
January  four  years  thereafter.  But  if  the  time  of  the  meeting  of 
the  General  Assembly  shall  be  changed,  the  General  Assembly  may 
change  the  time  when  the  terms  of  the  judges  thereafter  elected 
shall  begin. 

Provisions  of  Constitution  as  to  elections  and  terms  of  judges,  construed  so 
as  to  give  effect  to  each :  70  Ga.  390. 
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Where  new  judicial  circuit  created  at  prolonged  session  of  legislature,  held 
between  regular  biannual  sessions,  judgeship,  how  dealt  with  and  filled :  70 
Ga.  391. 

$$234,4280.  §43H.  (237.)  Oath  of  judges.  Before  entering  on  the  duties  of 
their  office,  they  must  take  the  oath  required  of  all  civil  officers, 
and  in  addition  the  following,  viz.:  "I  swear  that  I  will  ad- 
minister justice  without  respect  to  person,  and  do  equal  rights  to 
the  poor  and  the  rich,  and  that  I  will  faithfully  and  impartially 
discharge  and  perform  all  the  duties  incumbent  on  me  as  judge  of 
the  superior  court  of  this  State,  according  to  the  best  of  my  ability 
and  understanding,  and  agreeable  to  the  laws  and  Constitution  of 
this  State  and  the  Constitution  of  the  United  States.  So  help  me 
God." 
$5866.  §4312.   (238.)  Judges,  who  eligible.     No  person  is  eligible  to  such 

judgeship  unless,  at  the  time  of  his  election,  he  shall  have  attained 
the  age  of  thirty  years,  and  shall  have  been  a  citizen  of  the  State 
three  years,  and  have  practiced  law  for  seven  years. 
AOobrf49o.       §4313.   (239.)  Judges  shall  not  practice  law.     Such  judges  are  pro- 
A(jobbt9i.   hibited  from  practicing  law  in  any  of  the  courts  of  this  State  be- 
^43385' 4242'  tween  the  times  of  their  election  and  qualification,' but  they  may 
practice  until  their  qualification  in  any  case  in  which  they  may  have 
been  actually  employed  before  their  election ;  and  they  are  also  pro- 
hibited from  practicing  as  attorneys,  proctors  or  solicitors,  in  the 
district- or  circuit  courts  of  the  United  States  after  their  election  or 
while  in  commission. 
%i&1882,       §4314.   (240.)  Attaching  the  county  of  his  residence  to  another  circuit. 
A  person  having  been  appointed  a  judge  of  any  circuit  cannot  be 
deprived  of  his  office  by  attaching  the  county  in  which  he  resides  to 
a  different  judicial  circuit,  but  he  continues  to  discharge  its  duties 
as  though  he  resided  in  the  circuit. 
Aoobtvi57.      §4315.   (241.)  Must  hold  courts  as  prescribed  by  law.     Said  judges 
*5849?35245'  must  hold  the  superior  courts  of  each  circuit  at  the  county-site  and 
4360.         court-house  (if  any)  of  each  county,  or  other  place  therein  designated 
by  law,  twice  each  year,  at  such  times  as  are  now  or  may  be  prescribed 
by  the  General  Assembly. 

Adjournment  to  future  day  or  week :  26  Ga.  275.  Must  take  notice  of  meet- 
ings and  adjournments  of  superior  court :  36  Ga.  255.  Cannot  adjourn  by  order 
in  vacation  :  39  Ga.  718.  Must  take  notice  that  court  may  be  held  at  the  time 
and  place  fixed  by  law,  although  no  judge  for  that  circuit:  44  Ga.  23.  Illus- 
trative of  this  section  :  31  Ga.  411. 

Aoobb°46o       §4316.   (242.)  Jurisdiction  of  judges.     The  jurisdiction  of  the  judges 
^fjjoa1' 4822'  of  the  superior  courts  is  coextensive  with  the  limits  of  this  State, 
but  they  are  not  compelled  to  alternate  unless  required  by  law. 

Section  cited  and  construed  :  64  Ga.  561 ;  63/388  ;  44/23.  Construction  of  this 
section  in  regard  to  judges  alternating:  64  Ga.  561. 
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§4317.   (243.)   Duties  of  judge.     Each  of    said    judges  shall    dis-  $$5839-5851. 
charge  all  the  duties  required  of  him  by  the  Constitution  and  laws 
for  the  circuit  for  which  he  was  elected  or  appointed,  although  he 
may  hold  the  courts  in  other  circuits,  and  may  also  exercise  other 
judicial  functions  for  them  when  permitted  by  law. 

Section  construed:  64  Ga.  561. 

§4318.  (244.)  Written  charges.  The  judges  of  the  superior  courts  Actf21860, 
of  this  State  shall,  in  all  cases  of  felony,  and  on  the  trial  of  all  civil  ^5479' 4334- 
cases  tried  before  them,  give  their  charges  to  the  jury  in  writing; 
that  is  to  say,  shall  write  out  their  charges  and  read  the  same  to  the 
jury,  when  the  counsel  for  either  party  shall  require  them  to  do  so; 
and  it  shall  be  error  for  such  judge  to  give  any  other  or  additional 
charge  than  that  so  written  out  and  read. 

Imperative :  61  Ga.  402.  Incorrect  practice  to  send  written  charge  with  the 
jury  to  their  rooms:  31  Ga.  625.  No  oral  additions  allowed :  55  Ga.  208.  Sub- 
stance of  written  requests  charged, sufficient:  60  Ga.  319.  Asked  before  com- 
mencement of  argument  to  the  jury,  judge  should  so  charge:  54  Ga.  231. 
Oral  requests  to  charge  need  not  be  regarded :  56  Ga.  554 ;  47/101.  Where 
judge  requested  in  writing  to  charge,  may  still  modify  orally :  38  Ga.  304.  Ad- 
ditional charge  in  a  criminal  case  should  be  given  when  defendant's  counsel 
are  present :  51  Ga.  567.  Comments  on  requests  to  charge  must  be  in  writing 
if  so  requested  :  57  Ga.  285.  Can  read  a  request  to  the  jury — that  is,  the  judge 
can,  and  say  that  is  the  law :  12  Ga.  295-329. 

See  notes  to  section  1030  of  the  Penal  Code  (Vol.  III.)  for  annotations  from 
criminal  cases. 

Court  reading  Code  sections  not  in  written  charge,  not  ground  for  excep- 
tion at  instance  of  party  requesting  them  read  :  66  Ga.  368. 

Judge  should  not  announce  at  whose  request  charge  reduced  to  writing:  67 
Ga.  228  ;  71/506.     But  not  error  unless  injury  affirmatively  shown  :  71  Ga.  506. 

May  adjourn  to  write  charge :  67  Ga.  228. 

Error  to  state  issues  orally,  when  written  charge  requested,  notwithstand- 
ing caution  :  75  Ga.  556. 

Words  "charges"  and  "charge"  embrace  even  direction  of  verdict:  90  Ga. 
217. 

Jury  asking  additional  instructions,  these  should  be  reduced  to  writing  and 
read,  as  well  as  main  charge :  95  Ga.  245. 

Not  repealed  by  act  as  to  appointing  official  reporters :  95  Ga.  245. 

§4319.   (245.)   Shall  be  filed.     The  charge  so  written  out  and  read  Apctf31877' 
as  aforesaid,  shall  be  filed  as  soon  as  delivered,  with  the  clerk  of  the 1860' p* 42- 
court  in  which  the  same  was  given,  and  shall  be  accessible  to  all 
persons  interested  in  the  same;  and  the  clerk  shall  give  certified 
copies   thereof    to  any  person    applying    for  the  same,   upon    the 
payment  of  the  usual  fee. 

Failure  to  file  written  charge  in  felony  case  not  error ;  written  charge  not 
having  been  required :  65  Ga.  507. 

§4320.   (246.)  Jurisdiction  of  superior  courts.     The  superior  courts  ^'vk9?^ 
have  authority —  $5842- 

Section  cited :  64  Ga.  297. 


§4320  FIRST  TITLE.— CHAPTER  7,  ARTICLE  1.  1052 

The  superior  courts  and  their  officers ;  the  superior  court  and  its  judges. 

^39436,42994'  ■*-•  ^°  exer°ise  original,  exclusive,  or  concurrent  jurisdiction  (as 
the  case  may  be)  of  all  causes,  both  civil  and  criminal,  granted  to 
them  by  the  Constitution  and  laws. 

Equity  powers:  4  Ga.  404-572.  Cannot  consent  to  illegal  jurisdiction:  4 
Ga.  47.  Foreigner  not  a  party,  the  court  has  no  jurisdiction  over:  5  Ga.  497. 
Consent  jurisdiction  does  not  bind  creditors :  5  Ga.  527.  Foreigner  may  waive 
his  rights  and  submit  to  the  courts  here :  8  Ga.  83.  Judgments  without  juris- 
diction are  void  :  8  Ga.  143. 

$1*921,5599,      2.  To  exercise  the  powers  of  a  court  of  equity. 

Where  can  do  at  law  whatever  could  do  in  equity  under  Act  of  1820:  9  Ga. 
65.  Chancery  jurisdiction  in  the  superior  courts:  10  Ga.  429.  Law  side  of  the 
court  having  obtained  jurisdiction,  the  case  cannot  be  drawn  into  equity,  gen- 
erally :  37  Ga.  364. 

^Ists3'4634'  ^-  T°  exercise  appellate  jurisdiction  in  certain  civil  cases  tried  in 
the  county  court,  or  where  judgment  is  confessed,  and  from  judg- 
ments of  the  ordinary  and  justices'  courts. 
Acts^i868,  4  rpQ  exerci8e  a  general  supervision  over  all  inferior  tribunals, 
^43072, 4454' anc^  to  review  and  correct,  in  the  manner  prescribed  by  law,  the 
judgments  of  the  justices  of  the  peace,  corporation  courts  or  coun- 
cils, or  any  inferior  judicature,  or  any  person  exercising  judicial 
powers,  and  of  the  ordinary,  except  in  cases  touching  the  probate 
of  wills  and  the  granting  of  letters  of  administration,  when  there 
must  be  a  special  jury  impaneled. 

Remedy  to  correct  error  of  magistrate  in  passing  on  sufficiency  of  attach- 
ment or  garnishment  bond,  is  certiorari,  not  appeal:  73  Ga.  542. 

Superior  courts  have  general  supervisory  powers  over  all  inferior  tribunals : 
91  Ga.  107. 

Does  not  extend  to  removal  of  records :  77  Ga.  143. 

Supervisory  control  extends  to  what  matters :  77  Ga.  143. 

May  correct  errors  of  city  court  by  certiorari:  69  Ga.  731 ;  79/572. 

Act  providing  for  bill  of  exceptions  from  city  to  superior  court,  unconstitu- 
tional :  79  Ga.  487,  570 ;  81/351,  659. 

Superior  court,  on  consent  appeal  from  county  court,  not  decree  conveyance 
of  land  by  trustee  suing  for  purchase-money  :  91  Ga.  298. 

On  appeal  from  county  court,  superior  can  deal  with  no  questions  which 
could  not  have  been  raised  below :  91  Ga.  301 ;  see  also  69  Ga.  734 ;  92/436. 

$4046.  5.  To  punish  contempt  by  fines  not  exceeding  two  hundred  dol- 

lars, and  by  imprisonment  not  exceeding  twenty  days. 

May  in  vacation  force  obedience  to  a  receiver  of  the  court:  34  Ga.  162. 
Where  justice  of  the  peace  not  an  officer  of  the  superior  court:  54  Ga.  622. 

See  notes  to  section  4046. 

Town  council,  made  a  court  by  charter,  may  fine  for  contempt :  84  Ga.  65. 

Tenant  abandoning  possession  and  dismissing  petition  after  restraining  dis- 
possession, court  cannot  summarily  turn  out  party  in  possession  nor  punish 
him :  92  Ga.  656. 

$478i.  6.  To  exercise  such  other  powers,  not  contrary  to  the  Constitu- 

tion, as  are  or  may  be  given  to  such  courts  by  law. 


1053  FIRST  TITLE.— CHAPTER  7,  ARTICLE  1.  §4321 


The  superior  courts  and  their  officers ;  the  superior  court  and  its  judges. 


Jurisdiction  of  the  superior  court  is  limited  by  the  Constitution  of  the 
State:  13  Ga.  2-8.  As  courts  of  chancery  in  the  administration  of  estates:  14 
Ga.  323.  Exclusive  jurisdiction  of  land  caveats  and  matters  relating  to  titles 
to  land :  14  Ga.  349.  As  to  bail  in  criminal  cases :  24  Ga.  391.  Cannot  enforce 
order  of  a  justice  of  the  peace  as  to  possessory  warrant:  26  Ga.  388.  Rule 
against  sheriff  for  tax  fi.  fa.  formerly  in  the  inferior  court:  29  Ga.  212.  County 
court  and  superior  court  have  concurrent  jurisdiction  as  to  minor  offenses :  36 
Ga.  87.  As  to  free  persons  of  color  prior  to  March,  1866:  36  Ga.  475.  As  to 
corporations  for  wrongs  on  its  members :  38  Ga.  608.  Superior  court  has  juris- 
diction of  misdemeanors  as  well  as  of  felonies :  41  Ga.  589.  Concurrent  juris- 
diction of  $100  claims  with  justice  of  the  peace  courts :  43  Ga.  360.  Of  home- 
stead, where  bankruptcy,  no  jurisdiction:  44  Ga.  133.  By  certiorari,  as  to 
ordinary  allowing  a  homestead :  45  Ga.  483. 

§4321.   (247.)  Judges  may  grant  writs  of  certiorari,  etc.     The  judges  $$5846' 4307- 
of  the  superior  courts  have  authority — 

Section  cited :  64  Ga.  297 ;  67/246,  631. 

1.  To  grant  for  their  respective  circuits  writs  of  certiorari,  siiper-W^,mri, 
sedeas,  quo  warranto,  mandamus,  habeas  corpus,  and  bail  in  actions  ex  4885- 
delicto. 

Mandamus  granted  at  any  time  returnable  in  term  time :  55  Ga.  258. 

Supersedeas  on  pendente  lite  exceptions  until  final  disposition  of  case:  65 
Ga.  119. 

May  grant  supersedeas  on  such  terms  and  conditions  as  he  thinks  best,  when  : 
65  Ga.  244. 

2.  To  grant  bills  quia  timet,  writs  of  injunction,  prohibition,  and $§4886> 4913- 
ne  exeat. 

Ne  exeat  must  be  granted  by  superior  court  judge,  except  in  emergency :  70 
Ga.  563. 

3.  To  grant  all  other  writs,  original  or  remedial,  either  in  law  or§4900- 
equity,  that  may  be  necessary  to  the  exercise  of  their  jurisdiction, 
which  is  not  expressly  prohibited. 

4.  To  hear  and  determine  questions  arising  upon  writs  of  habeas  m^ 4?,?6> 

J  °       L  4604, 4331. 

corpus  or  bail,  when  properly  brought  before  them;  all  motions  to 
grant,  revive,  or  dissolve  injunction,  to  give  new  security  or  lessen 
the  amount  of  bail,  and  to  perform  any  and  all  other  acts  required 
of  them  at  chambers. 

5.  To  hear  and  determine,  in  vacation,  all  demurrers  to  petitions  Actsi869, 

77  r  p.  138. 

for  equitable  relief,  and  all  motions  to  revoke  or  change  orders  ap-  $fonjf ' 4855' 
pointing  a  receiver,  on  ten  days  written  notice  being  given  to  the 
opposite   party  or  his  solicitor,   by    either  party,  and    by  service 
with  a  copy  of  such  demurrer,  or  motion   to  revoke  or  change  such 
order. 

But  not  to  hear  a  demurrer  to  mandamus  nisi:  55  Ga.  258. 

Power  to  hear  demurrer  in  vacation  means  a  vacation  after  return  term :  72 
Ga.  196;  90/731. 

Demurrer  to  bill  in  equity  cannot  be  heard  in  vacation  before  return  term: 
74  Ga.  201 ;  see  also  63  Ga.  570 ;  68/466 ;  58/184. 


4322-4325      FIRST  TITLE.— CHAPTER  7,  ARTICLE  1.  1054 

The  superior  courts  and  their  officers;  the  superior  court  and  its  judges. 


Order  revoking  receivership  may  be  passed  without  notice  to  receiver:  75 
Ga.  325. 

Judge  superior  court  had  jurisdiction  to  hear  demurrer  to  petition  in  vaca- 
tion, with  or  without  previous  order  ;  and  consequently,  to  allow  amendments 
to  meet  demurrer :  83  Ga.  223. 

$4047(5).  6.  To  administer  oaths  and  to  exercise  all  other  powers  neces- 
sarily appertaining  to  their  jurisdictions,  or  which  may  be  granted 
them  by  law. 

Necessarily  appertaining  to  their  jurisdiction :  34  Ga.  166. 
^4045,4316,  §4322.  (248.)  Absence  of  judge.  The  authority  granted  in  the 
preceding  section  to  each  judge  in  his  own  circuit  may  be  exercised 
by  any  judge  of  another  circuit  whenever  the  resident  judge  is  ab- 
sent from  the  circuit  so  that  the  business  cannot  be  done  as  speedily 
as  necessary,  or  is  indisposed  or  interested,  or  is  laboring  under  any 
disqualification  or  inability  to  serve,  or  in  case  the  circuit  should  be, 
from  any  cause,  without  a  judge.  The  authority,  when  thus  exer- 
cised, should  show  the  grounds. 

Injunction  case  remanded,  it  appearing  that  case  heard  at  chambers  before 
judge  of  another  circuit,  authority  not  appearing:  67  Ga.  246. 

Application  for  injunction  must  be  made  to  another  judge  of  superior  court, 
where  resident  judge  disqualified  :  75  Ga.  358. 

Not  necessary  for  sanction  of  certiorari  by  judge  of  another  circuit  to  state 
upon  what  grounds  authority  assumed  :  76  Ga.  103. 

^f4^3'.^9,      §4323.  Motion  for  new  trial,  etc.,  in  vacation.     The  judges  of  the 

5846, 4649,  °  *>  jo 

465i'4847'  suPeri°r  and  city  courts  have  power  to  hear  and  determine,  in  vaca- 
4306-         tion  as  well  as  in  term  time,  without  any  order  passed  in  term  time, 

A.CTJS  -Lo«*Dj 

p-46-  all  motions  for  new  trial,  certioraries,  and  all  such  other  matters  as 
they  now  can  hear  and  determine  in  term  time,  and  which  are  not 
referred  to  a  jury. 

§4324.  Notice  to  opposite  party.  The  hearing  of  all  cases  provided 
for  in  the  preceding  section  shall  be  fixed  by  the  judge  upon  the  ap- 
plication of  either  party  or  his  counsel,  of  which  time  and  place  the 
party  making  said  application,  or  his  attorney,  shall  give  the  oppo- 
site party  or  his  attorney  at  least  ten  days  notice  in  writing. 

See  notes  to  section  4325. 

$4330.  §4325.   (249.)   Power  in  vacation.     Said  judges  cannot  exercise  any 

power  out  of  term  time,  except  the  authority  is  expressly  granted; 
but  they  may,  by  order  granted  in  term,  render  a  judgment  in 
vacation. 

May  by  order  in  term  time  grant  a  new  trial  in  vacation  :  55  Ga.  346.  Con- 
sent orders  as  to  new  trials  in  vacation  must  be  abided  by  :  59  Ga.  628.  Bill 
for  a  new  trial:  52  Ga.  120;  46/115.  Only  have  power  in  vacation  by  reason  of 
order  passed  in  term  time :  60  Ga.  123.  Can  by  order  in  term  time  make 
award  in  vacation  the  judgment  of  the  superior  court:  60  Ga.  532.  Cannot 
decree  specific  performance  in  vacation :  60  Ga.  240.     Section  cited  and  con- 
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The  superior  courts  and  their  officers;  the  superior  court  and  its  judges. 

strued :  55  Ga.  258.  Stated  :  55  Ga.  348.  Judgment  in  vacation  :  1  Ga.  300. 
Enforce  delivery  of  property  to  a  receiver:  34  Ga.  162.  What  can  be  heard  in 
vacation  :  37  Ga.  251. 

Practice  as  to  passing  on  motion  for  new  trial  in  vacation  :  65  Ga.  20. 

Chancellor  at  chambers  cannot  authorize  trustee  to  mortgage  trust  estate : 
68  Ga.  790 ;  see  also  69  Ga.  575.  Overruled  and  the  contrary  established :  70 
Ga.  746 ;  see  also  73  Ga.  733. 

Cause  not  heard  at  chambers,  without  jury,  under  consent  order  granted  in 
term,  at  place  other  than  named  in  order:  69  Ga.  733. 

Practice,  where  consent  order  at  term  setting  motion  for  new  trial  in  vaca- 
tion and  giving  time  to  complete  brief  of  evidence :  69  Ga.  735. 

Consent  order  for  judgment  at  chambers  within  thirty  days,  judgment  after 
the  thirty  days  void  :  72  Ga.  204. 

§4326.   (250.)    When   the  judge   is   disqualified.      When    from    any  Acts  i85o, 
cause  the  judge  of  the  superior  court  is  disqualified  from  presiding,  $$4045, 4328, 

5850,  4287. 

he  shall  procure  the  services  of  a  judge  of  another  circuit,  to  try  said 
cause,  if  he  has  to  appoint  an  adjourned  term  for  that  purpose. 

§4327.  (250a.)  Judge  pro  hac  vice.  When,  from  any  cause,  the  Apctf81878"9, 
judge  of  the  superior  or  any  city  court,  is  disqualified  from  presid- ^4287- 
ing  in  any  civil  case,  and  has  failed  to  procure  the  services  of  a 
judge  to  try  said  cause,  then  the  parties  litigant,  by  consent,  may 
select  any  attorney  of  this  State  to  preside  in  said  case,  and  the 
attorney  so  selected,  when  the  consent  is  entered  on  the  minutes, 
shall  exercise  all  the  functions  of  a  judge  in  that  case. 

When,  under  Act  of  1801,  three  or  more  of  the  judges  of  the  inferior  court 
were  to  preside:  4  Ga.  133.  Where  arbitrator  interested:  4  Ga.  385.  Consti- 
tutionality :  39  Ga.  361.     Attorney  selected  :  41  Ga.  268. 

Selection  and  appointment  should  affirmatively  appear  in  record  :  66  Ga.  715. 

Judge  pro  hac  need  not  be  sworn :  67  Ga.  512. 

Not  applicable  to  criminal  cases,  as  to  attorney  acting  as  judge  pro  hac  vice: 
68  Ga.  49. 

Judge  pro  hac  vice  agreed  on  by  counsel,  judgment  not  unconstitutional 
though  before  1877 :  75  Ga.  215. 

Power  of  pro  hac  judge  terminates  with  trial  in  which  he  is  selected  to  pre- 
side :  75  Ga.  358. 

§4328.  (251.)  May  be  impeached.  If  any  judge  does  not  comply 
with  the  provisions  of  section  4326  within  a  reasonable  time  when  it 
is  in  his  power  to  do  so,  it  is  a  ground  of  impeachment. 

§4329.  (252.)  Judge  appointed  by  clerk,  when.  In  all  cases  men- Acts  18-8-9, 
tioned  in  the  preceding  sections,  when  the  case  or  cases  are  reached  91  Ga.  47. 
in  their  order  on  the  dockets,  without  an  agreement  by  the  parties, 
then  it  shall  be  the  duty  of  the  clerk  of  the  superior  court,  or  in  his 
absence  the  deputy-clerk,  to  select  some  competent  attorney  prac- 
ticing in  that  court,  who  shall  likewise  have  authority  and  preside 
in  said  case  as  aforesaid. 

Selection  and  appointment  should  affirmatively  appear  in  record:  66  Ga. 
715. 

Judge  pro  hac   need  not  be  sworn :  67  Ga.  512. 


§§4330-4334      FIRST  TITLE.— CHAPTER  7,  ARTICLE  1.  1056 
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Where  parties  make  no  effort  to  agree  on  judge  pro  hac  vice,  duty  of  clerk  to 
select  one :  76  Ga.  360. 

Actsiass,        §4330.   (253.)  Judge  absent  from  State .     No  judge  of  the  superior 
$§4325, 5839.  courts  shall  have  authority  to  perform  any  judicial  act  required  of 
him  by  law,  when  beyond  the  jurisdiction  of  this  State. 

Where  certiorari  granted  by  judge  out  of  this  State,  it  is  void :  12  Ga.  612. 
Acty863-4,      §4331.   (4031.)   Penalty  for  refusing  -writ  of  habeas  corpus.      When 
(4)5245321  any  Person  shall  apply  for  a  writ  of  habeas  corpus  to  any  judge  whose 
duty  it  is  to  grant  said  writ,  and  the  same  is  refused,  the  judge  so 
refusing  to  grant  said  writ  shall  forfeit  to  the  party  aggrieved  the 
sum  of  twenty-five  hundred  dollars,  to  be  recovered  in  any  court  of 
law  in  this  State  having  jurisdiction  of  the  same. 
Section  construed:  47  Ga.  392. 

Acobb!46o.  §4332.  (3246.)  Convention  of  judges  may  make  rules  of  practice.  The 
W4044- 563'2-  several  judges  of  the  superior  courts  of  this  State  may  convene  at 
the  seat  of  government  once  in  each  year,  at  such  time  as  they,  or  a 
majority  of  them,  may  appoint,  for  the  purpose  of  establishing  uni- 
form rules  of  practice  throughout  the  several  circuits  of  this  State; 
which  rules,  so  established,  shall  be  published  immediately  after  the 
adjournment  of  said  convention. 

See  note  to  section  4044,  on  the  policy  of  this  law :  33  Ga.  215.  Section  re- 
ferred to  and  construed :  56  Ga.  229 ;  50/595-597. 

ACobb!746i.      §4383-   (3247.)  All   other  rides   void.     All  rules  of  practice  for  the 
^632,         superior  courts,  prescribed  by  any  other  authority  than  that  which 
has,  by  the  previous  section,  been  deputed  to  all  the  judges  of  the 
superior  courts  of  Georgia,  in  convention,  shall  be  null  and  void  and 
inoperative. 
AcobiM62.      §4334.   (3248.)  Judge  expressing  opinion  on  facts,  error.     It  is  error 
$$547», 4318.  f or  aily  or  eithgj.  0f  the  judges  of  the  superior  courts  of  this   State, 
in  any  case,  whether  civil  or  criminal,  or  inequity,  during  its  prog- 
ress, or  in  his  charge  to  the  jury,  to  express  or  intimate  his  opinion 
as  to  what  has  or  has  not  been  proved,  or  as  to  the  guilt  of  the  ac- 
cused; and  should  any  judge  of  said  court  violate  the  provisions  of 
this  section,  such  violation  shall  be  held  by  the  Supreme  Court  to  be 
error,  and  the  decision  in  such  case  reversed,  and  a  new  trial  granted 
in  the  court  below,  with  such  directions  as  the  said  Supreme  Court 
may  lawfully  give. 

Notes  from  Code  of  1882  : 

Admissions,  not  error  to  repeat,  of  one  of  the  parties :  56  Ga.  365. 

Adverse  possession,  new  trial  granted  when  judge  expressed  opinion  as  to: 
9  Ga.  441. 

Assumption,  that  conduct  was  criminal,  error :  58  Ga.  552.  That  important 
fact  has  or  has  not  been  proved,  error:  32  Ga.  228,  409  ;  6/516. 

Circumstantial  evidence,  when  reference  to  acts  of  defendant  in  explaining 
nature  of,  not  error :  10  Ga.  48. 
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Competency,  error  to  express  doubt  as  to,  of  evidence:  5  Ga.  86;  6/325. 
Not  error  to  state  that  certain  portion  of  testimony  was  competent :  23  Ga.  492. 

Credibility,  error  to  express  opinion  as  to,  of  evidence:  57  Ga.  489;  54/229. 
Jury  to  decide  as  to,  of  impeached  witness :  22  Ga.  478,  479. 

Discrimination  against  evidence  of  either  party,  error:  30  Ga.  361 ;  62/314. 

Equity  practice,  not  error  for  court  to  instruct  the  jury  what  part  of  answer 
is  responsive,  etc. :  14  Ga.  429. 

Facts,  error  for  judge  to  express  an  opinion  to  the  jury  on  the  facts  proven : 
10  Ga.  439;  11/637;  49/325.  Construction  of  the  law  arising  from  undisputed, 
not  error:  11  Ga.  461.  Eeciting  such,  not  error:  16  Ga.  368;  18/120.  Ad- 
mitted, judge  may  state  to  jury:  30  Ga.  426.  Formerly  judge  might  express 
his  opinion  on :  5  Ga.  441 ;  6/324 ;  7/428. 

Intimation,  a  charge  which  intimates  opinion  of  the  court  on  the  facts  will 
necessitate  a  new  trial :  63  Ga.  459  ;  62/365  ;  61/359.  Error  for  judge  to  inti- 
mate what  the  evidence  meant :  60  Ga.  188.  When  charge  assumes  shape  of, 
as  to  what  the  judge  believes  the  evidence  to  be,  new  trial  granted  :  42  Ga.  535 ; 
40/291 ;  38/50.     Of  doubt  as  to  competency  of  evidence,  error:  6  Ga.  325  ;  5/86. 

Legal  conclusion,  when  words  amounted  to,  rather  than  an  expression  of 
opinion :  42  Ga.  595 ;  52/567 ;  64/445. 

Materiality  of  testimony,  error  for  judge  to  express  opinion  as  to:  12 
Ga.  261.     An  immaterial  fact  does  not  require  new  trial :  59  Ga.  201. 

Murder,  court  giving  opinion  as  to  whether  homicide  was  voluntary  or  in- 
voluntary, new  trial  not  granted :  52  Ga.  607. 

Offense,  not  error  for  court  to  express  opinion  as  to  grade  of,  provided  done 
in  the  way  of  direction  :  31  Ga.  424. 

Opinion  expressed,  as  to  evidence,  by  the  judge,  to  be  error,  must  be  in  pres- 
ence and  hearing  of  the  jury :  42  Ga.  10.  Not  duty  of  the  judge  to  classify 
evidence  as  to  its  weight :  43  Ga.  484.  The  whole  charge  must  be  looked  to 
for  explanation  of:  60  Ga.  264. 

Phrases,  court  expressing  opinion  that  the  jury  "must  find  the  prisoner 
guilty,"  adding  that  it  was  a  question  for  them  to  decide  from  the  evidence, 
not  error :  14  Ga.  709.  In  murder  case,  that  "deceased  had  a  right  to  be  mad  ; 
he  thought  anybody  shot  had  a  right  to  be  mad,"  held  error:  37  Ga.  93.  That 
the  "jury  is  bound  to  find"  a  particular  way,  when  there  is  conflicting  testi- 
mony, held  error:  20  Ga.  430.  That  jury  "must  find  for  plaintiff,"  error:  21 
Ga.  301.  Evidence  such  on  a  particular  point  that  it  was  impossible  to  come 
to  any  correct  conclusion,  not  error:  22 Ga.  385.  "If  the  jury  believe  the  wit- 
nesses, they  should  find  for  the  plaintiff,"  error:  30  Ga.  323.  "Defendant  is 
guilty  and  you  ought  to  find  him  so,"  even  conditionally,  error:  34  Ga.  263. 
"He  was  surprised  that  no  demurrer  had  been  filed  to  the  bill,  or  some  motion 
made  to  dismiss  it,"  error:  37  Ga.  205.  "That  prisoner  is  guilty"  if  certain 
facts  "are  proven,"  not  error,  if  charge  is  supported  by  proof:  41  Ga.  217. 
"The  words  charged  in  the  declaration  were  libelous,"  no  error:  44  Ga.  386. 
That  a  portion  of  the  testimony  "does  not  prove  what  party  introducing  it 
claims,"  etc.,  error:  53  Ga.  548.  "If  you  believe,"  etc.,  "that  would  be  a 
strong  circumstance,"  etc.,  error:  39  Ga.  602.  "That  there  is  a  conflict  in 
the  evidence,"  when  error:  30  Ga.  361.  "It  is  my  opinion  that  you  can 
infer  from  defendant's  admission  that,"  etc.,  error:  45  Ga.  477.  That  certain 
proof  "was  of  little  value,"  error:  53  Ga.  162.  "The  jury  should  return  a  ver- 
dict of  guilty,"  error:  51  Ga.  503.  "There  seems  to  be  no  conflict  of  evi- 
dence," error:  59  Ga.  409.  "In  this  case  you  cannot  find  vindictive  damages," 
error:  54  Ga.  229.  "The  law-writers  say  that  a  chain  of  circumstances  cannot 
lie,  while  a  witness  may,"  error:  54  Ga.  157.  "That  a  witness  was  apparently 
interested,"  error:  57  Ga.  13.  "This  case  has  already  consumed  too  much 
67 
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time,  I  have  allowed  the  prisoner  great  latitude,  etc.,  that  he  might  show  his 
innocence  if  he  could,"  error:  57  Ga.  66.  "The  jury  should  find  defendant 
guilty,"  error:  57  Ga.  505.  "Under  the  evidence  for  the  defense  he  is  guilty," 
error:  56  Ga.  385.  "If  the  jury  believe  the  evidence  for  the  State  they  must 
find  a  verdict  of  guilty,"  error:  56  Ga.  61.  "If  the  jury  believe  the  witnesses, 
and  the  person  assaulted  had  died,  it  would  have  been  murder,"  error:  59 
Ga.  249.  "No  debtor  in  the  condition  of  P.  could  make  such  a  gift  of  his  prop- 
erty," error:  56  Ga.  369.  Charge  should  not  characterize  deceased  as  "vic- 
tim," nor  declare  prisoner  "guilty  of  murder,"  if  certain  matters  of  fact  be 
not  true :  58  Ga.  36. 

Reference  to  the  evidence  by  the  court,  in  deciding  a  point  raised  by  coun- 
sel, not  error :  22  Ga.  403. 

Refusal  to  express  opinion  as  to  which  of  several  possible  inferences  is  cor- 
rect, not  error:  19  Ga.  591. 

Statement  proper,  of  the  evidence,  difference  between  directing  and  express- 
ing opinion  as  to  facts  proven  :  43  Ga.  368. 

Sufficiency  of  evidence,  not  the  province  of  the  court  to  express  an  opinion 
on :  10  Ga.  512.    As  to  nonsuit :  14  Ga.  699. 

Threat  as  evidence,  judge  should  express  no  opinion  on:  58  Ga.  224. 
Notes  from  decisions  since  Code  of  1882  : 

See  notes  to  section  5473  et  seq.,  and  notes  to  section  1032  of  Penal  Code 
(Vol.  III.)  for  annotations  from  criminal  cases. 

Admissions,  use  of  word  "landlord"  authorized,  where  relation  of  landlord 
and  tenant  admitted  in  pleadings,  and  no  conflict  in  evidence :  75  Ga.  272. 

Agreement  that  judge  decide  case  and  direct  verdict,  right  of  exception  not 
reserved  ;  doubtful  whether  bill  of  exception  lies :  75  Ga.  755. 

Assumptions,  charge  should  not  assume  as  proven,  facts  in  contest:  67  Ga. 
467.  Charge  should  not  assume  as  proved  facts  not  proven,  nor  otherwise  ex- 
press or  intimate  opinion  on  issues  for  jury :  67  Ga.  306,  307.  Charge  assuming 
truth  of  one  side  of  disputed  question  of  fact  was  error :  76  Ga.  712.  Fraud  in 
horse-trade,  contested  issue,  charge  assuming  fraud  was  error:  89  Ga.  279. 
Error  to  assume  conflict  in  evidence  when  none,  and  charge  jury  on  that  sub- 
ject, though  charge  connected  with  relevant  and  correct  law  applicable  to  case: 
92  Ga.  77.  Charge  here  not  objectionable  as  assuming  fact  which  should  have 
been  proven  by  plaintiff:  93  Ga.  265.     See  catchword  "Intimation,"  post. 

Calling  attention  to  non-production  of  witness  who  ought  to  have  special 
knowledge  concerning  fact  in  issue,  not  improper:  88  Ga.  9. 

Charge  that  evidence  established  certain  fact,  was  error:  65  Ga.  506. 

Confessions,  charge  on,  withdrawing  question  of  volentia  from  jury,  unsat- 
isfactory :  77  Ga.  596. 

Construction,  charging  jury  to  find  a  line  "along"  a  certain  fence,  does  not 
fix  the  line  and  was  not  error:  71  Ga.  619. 

Contentions  of  parties  fairly  stated  by  court  to  jury  :  66  Ga.  584.  That  court 
states  in  inverted  order  and  involved  way,  not  intimating  opinion  on  the  evi- 
dence, etc. :  92  Ga.  66.  See  catchwords  "Issues,"  "Opinion,"  and  "Partiality," 
post. 

Damages,  jury  unable  to  agree  upon  amount  of  damages,  court's  instruc- 
tions here  error :  77  Ga.  77. 

Doubtful  evidence,  in  admitting,  better  practice  is  not  to  call  attention  of 
jury  to  its  doubtful  character:  83  Ga.  512;  disapproving  76  Ga.  209;  citing  5 
Ga.  86;  6/325;  8/273.  To  do  so,  however,  is  mere  irregularity:  83  Ga.  512; 
citing  11  Ga.  536. 
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Emphasis  of  judge  in  charge,  not  reviewable :  66  Ga.  588  ;  neither  is  court's 
tone  of  voice :  68  Ga.  292. 

Examination  of  witnesses  by  judge,  proper  when  necessary  to  bring  out 
truth,  but  should  not  intimate  opinion:  95  Ga.  244.  See  catchword  "Ques- 
tions," post. 

Good  faith  of  transaction  is  for  jury  to  pass  upon  :  76  Ga.  53. 

Intimation,  error  for  court  to  stress  portion  of  charge  favorable  to  one 
party :  65  Ga.  720.  Reversal  not  granted  here,  on  ground  that  charge  exclu- 
ded theory  of  one  side :  75  Ga.  529.  No  intimation  of  opinion  here,  in  stating 
uncontested  facts :  75  Ga.  537.  Correct  reference  to  facts  in  evidence,  in  expla- 
nation of  ruling,  not  reversible  error:  77  Ga.  181.  Charge  which  in  presenting 
law  of  defendant's  side  of  damage  suit  did  not  invade  jury's  province  :  79  Ga. 
782.  Charge  in  railroad  damage  suit  so  worded  as  to  intimate  that  plain- 
tiff's conduct  did  not  amount  to  negligence :  82  Ga.  452.  Intimation  on  matter 
conceded,  not  improper:  62  Ga.  532;  82/580.  Not  intimation  that  special  de- 
fense doubtful,  for  judge  to  charge  that  defense,  if  true,  is  decisive  of  case: 
91  Ga.  5.  New  trial,  where  judge  intimated  to  jury  opinion  on  certain  evi- 
dence: 91  Ga.  167.    See  catchword  "Assumption,"  ante. 

Issues,  statement  of,  in  charge,  not  error:  75  Ga.  331.  Court  may  state 
what  parties  claim :  89  Ga.  504 ;  see  also  59  Ga.  199  ;  58/559.  If  one  main  issue, 
court  may  so  state,  but  cannot  single  out  one  of  several,  and  present  it  as 
controlling:  95  Ga.  244.  See  catchwords  "Contentions  of  Parties,"  ante,  and 
"Opinion,"  and  "Partiality," post. 

Jury  should  be  left  to  judge  weight  of  admissible  evidence  :  67  Ga.  676.  Con- 
flict of  evidence,  for  jury  to  decide:  86  Ga.  76.  Reasonableness  of  ordinance 
regulating  speed  of  train  in  a  city,  is  for  court,  not  jury:  87  Ga.  392;  90/501. 
81  Ga.  418,  was  obiter. 

Libel,  whether  words  libelous,  question  for  jury,  and  if  at  all,  court  should 
not  instruct  them  that  words  libelous,  unless  crime  charged:  68  Ga.  380;  see 
also  51  Ga.  510. 

Negligence  is  question  for  jury,  and  it  is  error  to  charge  that  if  certain  facts 
exist  carrier  was  negligent :  76  Ga.  771.  No  intimation  in  charge  as  to  what 
acts  of  engineer  would  constitute  negligence,  nor  that  plaintiff  (coupler)  con- 
tributorily  negligent:  83  Ga.  444;  distinguishing  79  Ga.  463.  Referring  to 
jury  question  of  what  was  plaintiff's  duty  under  certain  circumstances  detailed 
in  evidence,  was  proper  reference  of  question  of  diligence  or  negligence :  83 
Ga.  539.  Not  error  to  charge,  "he  must  not  have  contributed  to  the  injury"  : 
94  Ga.  457.  Charge  here  invaded  province  of  jury:  95  Ga.  617;  see  also  82 
Ga.  452. 

Newspaper  reports,  not  error  for  judge  to  censure  newspaper  reports  of 
case  on  trial  and  caution  jury  to  disregard  them,  etc. :  91  Ga.  344. 

New  trial,  not  granted  defendant,  because  court  stated  to  jury  that  plain- 
tiff's counsel  conceded  certain  facts  favorable  to  defendant:  67  Ga.  430. 
Granted  because  of  expression  of  opinion,  Supreme  Court  will  not  readily 
interfere :  71  Ga.  644. 

Opinion  of  court  on  law,  invoked  by  counsel,  during  argument  to  jury, 
may  be  expressed  then :  65  Ga.  707.  Expression  of  opinion  by  justice  as  to 
value  of  writing  submitted  to  jury,  error:  65  Ga.  647,  648.  Construction  of 
contract  and  stating  legal  effect,  not  expressing  opinion  as  to  what  proven :  67 
Ga.  599.  Saying  that  party  "brings  evidence  to  show,"  etc.,  not  expression  of, 
on  facts:  75  Ga.  331.  Judge  should  direct  verdict  in  suit  on  notes  where  no 
issuable  defense  and  no  conflict  of  evidence :  75  Ga.  715.  Judge's  charge  stat- 
ing what  parties  insist  upon,  means  what  they  contend  for,  as  parties,  not 
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what  evidence  shows:  86  Ga.  50.  See  also  catchwords  "Contentions"  and 
"Issues,"  supra. 

Ordinary  care,  court  cannot  instruct  jury,  what  facts  constitute,  in  given 
case :  77  Ga.  182. 

Partiality,  not  always  necessary  that  court  should  charge  equal  amount  of 
theory  of  each  side:  68  Ga.  292.  See  also  catchwords  "Contentions,"  and 
"Issues,"  supra.  Right  and  duty  of  judge  to  sum  up  evidence  and  fairly  state 
contentions  to  jury,  expressing  no  opinion  on  facts:  76  Ga.  311.  Error  to 
charge  particularly  as  to  relevancy  of  certain  testimony,  making  no  special 
reference  to  evidence  favorable  to  other  side :  92  Ga.  688. 

Phrases,  statement  that  testimony  taken  down  on  former  trial  "is  evidence 
of  what  witness  swore,"  not  work  reversal :  66  Ga.  590.  Request  to  charge,  in- 
timating what  was  "a  good  refresher"  of  a  witness's  memory,  properly  refused: 
73  Ga.  584.  So,  of  request  intimating  that  a  circumstance  was  "a  strong  cir- 
cumstance," etc.:  73  Ga.  584.  "So  you  see  it  is  carried  down  to  that,"  not 
expression  as  to  what  was  proven,  here:  75  Ga.  800.  "All  actions  of  this  sort 
necessarily  imply  fault  somewhere,"  amounted  to  charge  of  presumption  of 
defendant's  negligence  here:  76  Ga.  311.  "I  charge  you  ....  on  damages, 
because  ....  judge  cannot  tell  in  advance  what  view  the  jury  will  take," 
error:  81  Ga.  640.  "You  can  retire  if  you  wish,"  etc.,  not  reversible  if  ver- 
dict necessary  result  of  evidence:  87  Ga.  203.  So,  inquiring  shortly,  "what 
was  the  difficulty"  :  87  Ga.  203.  Charge  that  jury  judge  "what  is  in  evidence," 
plainly  meaning  "what  evidence  proved,"  inaccuracy  harmless:  90  Ga.  266. 
Judge's  remark  that  he  thought  evidence  "applicable,"  and  if  it  had  no  rela- 
tion to  issue  it  would  do  no  harm,  not  error:  95  Ga.  244.  "Go  to  your  room 
and  make  an  honest  effort  to  agree  on  a  verdict,"  not  improper:  88  Ga.  54. 

Questions,  privilege  and  duty  of  judge  to  propound  questions  to  reluctant 
witness  in  order  to  elicit  truth :  75  Ga.  181 ;  see  also  95  Ga.  244.  Questions  by 
court,  such  as,  "How  do  you  remember  dates  so  well?"  "You  have  a  talent, 
a  gift,  that  way,"  and  like  comments,  required  new  trial:  90  Ga.  582. 

Railroad  rules,  in  suit  by  employee  vs.  railroad  for  personal  injury,  mean- 
ing of  a  rule  of  the  company,  not  for  jury,  but  for  court:  94  Ga.  457. 

Remarks,  judge  recalling  jury,  charging  as  to  preponderance  of  evidence 
and  stating  that  mistrial  unnecessary  if  they  follow  his  rule,  no  new  trial :  68 
Ga.  511.  Remark  of  court  here,  in  ruling  upon  admissibility  of  evidence, 
bad  practice,  but  not  authorize  new  trial:  69  Ga.  623.  Remark  of  judge, 
operating  as  threat  to  starve  jury  into  finding  verdict,  error:  75  Ga.  446. 
Remark  of  court  to  counsel  arguing  case,  that  court  agreed  with  him  on  the 
law,  proper:  76  Ga.  700.  After  charging  general  rule  as  to  preponderance  of 
evidence,  that  if  jury  observe  that  rule  they  ought  to  find  no  difficulty,  not 
intimation  of  opinion:  83  Ga.  540.  Side  remarks  of  judge,  not  such  ruling  or 
intimation  of  opinion  as  subject  to  review:  86  Ga.  108.  Remark  that  court 
did  not  see  use  of  certain  evidence,  made  to  elicit  views  of  counsel,  not  error: 
89  Ga.  161.  New  trial  not  granted  because  court,  in  jury's  hearing,  remarked 
that  counsel  made  a  good  many  unnecessary  objections  to  testimony :  91  Ga. 
161.  As  to  propriety  of  court's  remarks  in  presence  of  jury,  as  to  motions  of 
head  by  plaintiff's  mother  during  testimony :  91  Ga.  344,  345. 

Request  to  charge,  refused  as  liable  to  be  construed  as  expression  of  opin- 
ion :  91  Ga.  93. 

Section  construed,  means  expression  or  intimation  of  opinion  during  trial: 
93  Ga.  307. 

Slander  case,  a  charge  in,  which,  as  to  intimations  by  court,  was  "remarka- 
bly free  from  any  ground  of  exception"  :  83  Ga.  242. 
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Statement  of  judge  on  immaterial  point,  that  there  was  no  conflict,  new 
trial  not  required:  65  Ga.  621.  Statement  by  judge,  that  there  was  no  evi- 
dence to  warrant  charge  requested,  error  here:  65  Ga.  719.  Statement  to 
counsel,  that  testimony  objected  to  was  offered  for  purpose  of  impeachment, 
not  error:  76  Ga.  662.  Statement  in  charge,  of  positions  taken  by  plaintiff  on 
issues,  was  not  expression  of  opinion  here :  80  Ga.  642.  Proper  to  state  in 
charge  that  mortgage  had  been  foreclosed,  where  pleadings  and  evidence 
showed  it:  80  Ga.  642.  Proper  to  state  in  charge  that  certain  admission  had 
been  made  and  certain  facts  proved  were  data  which  might  be  used  in  reach- 
ing verdict:  80  Ga.  691.  Where  there  is  no  evidence  of  an  alleged  fact,  judge 
may  so  state  to  jury  :  88  Ga.  60.  Proper  for  court  to  announce  that  no  neces- 
sary inconsistency  between  two  writings :  94  Ga.  607. 

Testimony,  on  objection  to  counsel's  statement  in  argument,  court  settles 
fact  as  to  what  was  sworn  by  witness :  65  Ga.  202. 

Turning-points  of  case,  not  error  in  court  to  specify,  and  designate  them  as 
such :  92  Ga.  73. 

Unambiguous  paper,  construction  of,  in  jury's  presence,  proper:  65  Ga.  711. 
Unambiguous  letter  in  evidence,  proper  for  court  to  instruct  jury  as  to  mean- 
ing, etc. :  95  Ga.  423. 

Verdict  directed  for  defendant  where  agency  not  proven  in  suit  for  dam- 
ages for  agent's  acts :  75  Ga.  29.  Evidence  on  controlling  issue  conflicting, 
error  for  judge  to  direct  a  verdict:  80  Ga.  449.  Dictation  to  jury  as  to  divi- 
sion of  fund,  was  error:  88  Ga.  314.  Plaintiff  failing  to  make  out  case,  court 
may  direct  verdict,  when:  91  Ga.  538.  Verdict  directed,  where  such  verdict 
necessary  consequence  of  evidence :  92  Ga.  432.  Verdict  directed  for  defend- 
ant properly  here :  93  Ga.  329.  Verdict  directed  for  plaintiff  properly  here : 
93  Ga.  335.  Judge  cannot  direct  verdict  for  defendant,  unless  clear  from  evi- 
dence that  plaintiff  not  entitled  to  recover:  93  Ga.  566. 

§4335.   (247  a.)  Judges  may  preside  in  banc,  when.     In  all  counties  Acts  1878-9, 

p.  149. 

in  this  State  having  therein  a  city  of  ten  thousand  inhabitants,  two  §5851.  ' 
or  more  judges  of  the  superior  court  may  preside  in  banc ;  or  said  «-. 
courts  may  be  held  in  two  or  more  sections  at  the  same  time,  by  dif- 
ferent judges,  in  separate  rooms  in  the  court-house,  or  at  the  county- 
site,  as  may  be  convenient,  under  such  regulations  for  the  service  of 
jurors,  talesmen,  and  officers,  and  for  direction  and  notice  to  suitors, 
counsel  and  witnesses,  and  calling  the  dockets,  as  the  judge  of  the 
circuit,  or,  in  his  absence,  the  senior  judge  in  commission  present, 
may  direct. 

§4336.  (247  b.)  Minutes  of  proceedings.  The  clerk  shall,  by  him- ^8, 4360 
self  or  his  deputies,  attend  in  each  of  said  sections,  and  take  knowl-  ^p8^7^®' 
edge  of  the  proceedings,  and  enter  the  same  on  the  book  of  minutes 
in  such  form  as  to  show  before  which  judge  or  judges  such  proceed- 
ings were  had,  respectively;  and  for  all  purposes  of  bills  of  ex- 
ceptions, writs  of  error,  or  other  subsequent  action,  the  record  in 
the  particular  case,  the  rights  and  remedies  of  the  parties  shall  stand 
as  if  the  judge  who  tried  the  case  or  made  the  decision  was  the  only 
one  presiding  in  the  court.  But  if  sitting  in  banc,  the  judge  of  the 
circuit,  or,  in  his  absence,  the  senior  judge  in  commission,  shall,  for 
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all  such  subsequent  purposes,  be  the  one  authorized  to  act  in  behalf 
of  the  whole  court. 

ApCti5o8789,  §4337.  (247c.)  Power,  how  used.  The  powers  conferred  by  the  two 
preceding  sections  shall  be  used  by  the  judges  discharging  the  duties 
in  their  sound  legal  discretion,  to  facilitate  and  speed  the  trial  of 
causes  and  clearing  the  dockets,  but  without  working  surprise, 
abridging  any  substantial  right,  or  working  any  hardship  or  injus- 
tice. 

APcti5o878"9'      §4888-   (247  d.)    What  this  law  embraces.    This  and  the  three  preced- 
1886,  p.  34.   ing  sections  shall  embrace  in  their  provisions  all  business,  and  all 

causes,  whether  civil  or  criminal,  pending  or  which  may  be  brought 

in  said  courts. 

This  law  not  unconstitutional:  86  Ga.  108.    Cited:  79  Ga.  789;  86/116. 

General  Note  on  Practice  in  Superior  Courts. — Order  of  argument .—\ti 
claim  cases:  See  Rule  of  Court,  No.  13  (section  5644).  In  motions:  See  Rule 
of  Court,  No.  45.  In  plea  of  justification  in  tort:  See  section  3051.  In  crim- 
inal cases:  See  section  1029  of  Penal  Code  (Vol.  III.).  Appeal  from  order  of 
ordinary  setting  up  a  will,  propounder  opens  and  concludes :  6  Ga.  324.  Ap- 
plication for  letters  of  administration,  the  applicant:  9  Ga.  199.  Appeal  from 
assessment  of  damages  by  appraisers,  the  original  movant:  9  Ga.  359.  Solic- 
itor-general may  take  any  place  on  side  of  the  State :  15  Ga.  476.  Party  on 
whom  burden  of  proof  rests:  24  Ga.  211.  Motion  to  dissolve  injunction,  the 
party  moving  for  it :  35  Ga.  47.  Issue  of  fraud  on  application  under  honest 
debtor's  Act,  counsel  for  creditors :  25  Ga.  269.  Issue  on  attachment  affidavit, 
defendant  taking  issue  on  attachment  affidavit:  28  Ga.  109.  On  issue  of  devi- 
savit  vel  non,  propounder  of  the  will :  35  Ga.  102.  One  joint  defendant  introdu- 
cing evidence,  complainant's  solicitor  opens  and  concludes  argument:  37  Ga. 
205.  Issue  on  return  of  commissioners  to  lay  off  dower,  on  the  party  moving, 
the  applicant:  38  Ga.  239;  47/612.  On  demurrer,  defendant  had  right  to  open 
and  conclude:  39  Ga.  232.  Traverse  of  sheriff's  return,  plaintiff  traversing  the 
return :  40  Ga.  286.  Bill  filed  to  enjoin  ejectment  and  for  specific  perform 
ance,  complainant's  counsel:  43  Ga.  361.  Case  set  for  Sunday  stands  for  trial 
on  Monday :  12  Ga.  380.  Act  directed  to  be  done  at  a  particular  term  of  court, 
the  session  of  which  is  prevented  by  providential  causes,  may  be  done  at  next 
term :  28  Ga.  194.  When  acknowledgment  of  service  at  appearance  term  was 
sufficient:  25  Ga.  593.  Usual  declaration  in  attachment  should  be  filed  at  ap- 
pearance term,  but  could  in  this  case  be  filed  in  vacation  :  37  Ga.  667.  Order 
of  business  of  superior  court  not  interfered  with,  unless  judge's  discretion  ille- 
gally exercised :  25  Ga.  592.  Judge's  docket,  order  of  calling :  See  Rules  26  and 
27.  Judge's  control  over  entries  on  his  docket,  and  if  incorrectly  made  should 
have  them  corrected:  48  Ga.  347.  When  court  will  not  take  judicial  notice  of 
matters  or  entries  on  its  minutes:  53  Ga.  241.  When  judge  should  not  allow 
witness  to  testify  again  after  argument  has  closed  :  59  Ga.  383.  When  defend- 
ant's statement  did  not  deprive  him  of  concluding  argument :  48  Ga.  30.  Ex- 
ecutor opens  and  concludes,  where  will  is  probated  in  solemn  form :  52  Ga.  169. 
Notes  from  decisions  since  Code  of  1882  : 

Argument  (improper),  when  counsel  in  argument  travel  outside  the  case, 
attention  of  court  should  be  called  to  it,  and  ruling  invoked  to  restrain,  or  by 
request  to  charge  ;  too  late  to  raise  point  on  motion  for  new  trial:  65  Ga.  525. 
See  notes  to  section  1029  of  Penal  Code  (Vol.  III.),  for  other  annotations  from 
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criminal  cases.  See  also  general  note  on  Attorneys  at  Law.  Argument  of 
counsel  not  necessarily  ground  for  new  trial  here,  especially  as  it  does  not 
appear  that  objection  was  made  thereto,  or  court's  attention  called  to  it: 
88  Ga.  562.  Argument  allowed  after  objection  made,  upon  extraneous  facts 
not  in  evidence,  reversible  error:  87  Ga.  15,  16.  If  attention  of  court  be  not 
called  to  improper  statement  of  counsel,  it  is  no  ground  for  new  trial:  87  Ga. 
182,  183.  Improper  argument  no  ground  for  new  trial,  where  no  objection 
made,  and  court  in  his  charge  characterized  remarks  as  improper:  90  Ga.  501. 
Proper  practice  in  such  cases  stated :  90  Ga.  143,  501 ;  see  also  89  Ga. 
601,  602.  Improper  argument,  which  court  did  not  hear  at  the  time,  nor  have 
his  attention  called  to  during  trial,  not  justify  new  trial :  92  Ga.  133.  Improper 
argument  no  cause  for  new  trial  here :  93  Ga.  535.  Counsel  not  allowed 
to  argue  facts  not  appearing  from  the  testimony :  65  Ga.  756.  Where,  after 
counsel  had  argued  outside  evidence  without  objection,  his  adversary  so 
argued,  court  properly  interrupted  :  73  Ga.  150.  Error  for  court  not  to  in- 
terpose upon  objection  made,  where  counsel  made  improper  comments,  and  in 
close  case  such  error  requires  new  trial :  85  Ga.  576.  Improper  previous  re- 
marks of  opponent  do  not  justify  :  85  Ga.  576.  Remarks  of  counsel  outside  of 
the  evidence,  checked  by  judge  as  soon  as  possible,  not  good  ground  of  excep- 
tion :  74  Ga.  164.  Not  error  to  stop  counsel  from  commenting  upon  evidence 
rejected :  75  Ga.  874.  Stating  fact  in  argument  which  is  not  in  evidence,  nor 
noticeable  judicially,  not  tolerated  by  court:  82  Ga.  740.  Where  motion  for 
continuance  made  for  absence  of  witnesses  before  jury  impaneled,  witnesses 
subsequently  produced  but  not  introduced,  error  to  permit,  over  objection, 
comment  for  not  introducing,  when  :  78  Ga.  592.  Objection  to  counsel's  reading 
decision  rendered  when  case  was  formerly  before  Supreme  Court,  waived  by 
failure  to  invoke  court's  ruling:  79  Ga.  11.  Not  appearing  that  court  failed 
to  rebuke  counsel  for  grossly  improper  remarks,  presumed  that  court  did  its 
duty  in  this  respect :  89  Ga.  496.  Improper  argument  rebuked  by  judge  prop- 
erly here,  and  mistrial  or  new  trial  not  required :  95  Ga.  79.  Counsel  not  per- 
mitted to  refer  to  argument  of  opposing  counsel,  in  another  case,  to  discredit 
his  sincerity,  etc. :  95  Ga.  293.  On  trial  of  civil  case,  counsel  should  not  read 
Supreme  Court  decisions  in  same,  or  in  other  case,  to  jury:  90  Ga.  582.  Re- 
quest necessary,  if  counsel  wish  former  verdict  on  declaration  concealed  from 
jury:  90  Ga.  582;  and  see  86  Ga.  295. 

Argument  (proper),  not  objectionable  for  counsel'to  use  in  argument  "Phil- 
lips' Remarkable  Cases  of  Circumstantial  Evidence,"  nor  for  his  adver- 
sary to  characterize  it  as  mere  romance  or  fiction :  65  Ga.  506.  No  cause  for 
new  trial  that  counsel  read  and  commented  upon  reported  cases,  to  court,  in 
arguing  question  of  law,  whether  in  hearing  of  jury  or  not:  94  Ga.  447.  Coun- 
sel have  a  right  to  comment  upon  all  testimony  in  the  case,  and  though  deduc- 
tions illogical,  court  cannot  interpose :  83  Ga.  658.  Counsel  in  opening  may 
state  fully  what  he  expects  to  prove,  in  hearing  of  plaintiff,  who  is  afterwards 
a  witness :  90  Ga.  500. 

Argument  (jury),  motion  for  nonsuit  may  be  argued  in  presence  of  jury: 
73  Ga.  150. 

Argument  (denied),  decision,  without  hearing  argument  of  counsel,  not 
error  here:  69  Ga.  244.  Court  indicating  necessity  for  shortening  argument 
where  counsel  on  both  sides  agreed  that  it  should  be  limited,  was  no  ground 
for  new  trial :  66  Ga.  115.  Where  cutting  off  argument  of  counsel  was  harm- 
less :  94  Ga.  532.  Where  no  conflict  of  evidence,  and  only  evidence  before  the 
jury  being  notes  which  demanded  verdict,  argument  unnecessary  and  not  al- 
lowed: 75  Ga.  715.  Suit  on  open  account,  personal  service,  no  plea  or  answer 
filed,  court  did  not  err  in  refusing  to  allow  argument  to  jury :  81  Ga.  150. 
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Denial  of  right  of  argument  to  defendant's  counsel,  where  verdict  for  plain- 
tiff was  directed,  harmless  error:  94  Ga.  532;  63/11.  Where  witness  was  re- 
introduced to  prove  venue,  not  error  to  refuse  to  allow  counsel  for  defendant 
to  reargue  entire  case :  80  Ga.  469. 

Argument  (order  of),  no  ground  for  exception,  where  order  in  which  case 
is  argued  results  from  arrangement  between  court  and  both  counsel :  74  Ga.  59. 

Argument  (opening  and  conclusion),  bill  and  suits  enjoined,  tried  together, 
complainant  has  right  to  open  and  conclude :  65  Ga.  724 ;  72/320 ;  see  also  43 
Ga.  364.  See  notes  to  section  1029  of  Penal  Code  (Vol.  III.),  where  annotations 
from  criminal  cases  are  principally  to  be  found.  Defendant  cannot  assume 
burden  of  proof  in  illegality  case  and  thereupon  open  and  conclude  :  69  Ga.  317. 
Importance  of  right  to  open  and  conclude  to  jury  :  74  Ga.  547-837.  Its  improper 
denial  will  generally  cause  reversal :  78  Ga.  106.  See  section  5160  and  notes. 
Recalling  witness  for  further  cross-examination,  not  deprive  party  of  right  to 
open  and  conclude:  68  Ga.  560;  67/221.  Exception  to  refusal  to  allow  defend- 
ant's counsel  to  open  and  conclude,  without  merit  here :  84  Ga.  339.  Two  hours 
sufficient  time  for  defendant's  counsel  to  argue  this  case  to  jury,  nor  was  it 
error  for  court  to  remark,  "Hurry  through,  as  this  case  has  already  consumed 
more  time  than  its  importance  demands"  :  84  Ga.  342,  343.  Where  possession 
is  in  issue  in  claim  case,  plaintiff  is  entitled  to  open  and  conclude:  64  Ga.  753. 
Where  neither  by  entry  of  levy  nor  admission  of  claimant  the  possession  of 
property  is  shown  to  be  in  defendant  in  fi.  fa.,  and  plaintiff  takes  burden  and 
establishes  the  fact,  he  is  entitled  to  open  and  conclude :  89  Ga.  435.  Defend- 
ant, filing  plea  of  justification,  has  right  to  open  and  conclude :  69  Ga.  251 ;  and 
this  is  true  notwithstanding  special  damages  claimed,  and  general  issue  in- 
sisted upon  :  81  Ga.  425.  Supposed  plea  of  justification  not  give  opening  and 
conclusion  here :  92  Ga.  421.  Where,  in  complaint  for  land,  defendant  pleaded 
that  deed  relied  on  by  plaintiff  was  usurious,  he  held  affirmative  and  was  en- 
titled to  open  and  conclude :  71  Ga.  698.  Burden  on  plaintiff,  he  concludes, 
though  defendant's  pleas  take  affirmative  on  certain  issues:  83  Ga.  278.  De- 
fendant to  a  bill  entitled  to  open  and  conclude,  where  he  introduces  no  testi- 
mony: 72  Ga.  359;  see  also  6  Ga.  265;  51/341-347.  Where  some  defendants 
introduce  evidence  and  others  do  not,  complainant's  solicitor  concludes:  37 
Ga.  205.  Argument  opened  and  concluded  by  defendant  if  court  rejects  all 
his  evidence.  But  opening  and  conclusion  lost  if  defendant  proves  by  his 
witness  any  fact  material  to  defense :  90  Ga.  24.  Where  defendant  admits 
execution  and  ownership  of  note  sued  on,  he  is  entitled  to  opening  and 
conclusion  :  93  Ga.  438.  Applicant  for  caveated  year's  support  opens  and  con- 
cludes: 73  Ga.  66,  and  cases  cited.  Objectors  to  applications  before  ordinary 
for  exemption  of  personalty,  were  entitled,  on  appeal  in  superior  court,  to  open 
and  conclude:  79  Ga.  614.  Where  contest  is  with  adverse  claimant  of  prop- 
erty on  appeal  to  superior  court  from  judgment  of  ordinary,  opening  and  con- 
clusion belong  to  claimant,  not  to  widow:  93  Ga.  327.  Opening  and  conclusion 
belong  to  railroad  company  on  appeal  from  assessment  of  damages  to  property 
by  building  road :  90  Ga.  56.  Right  to  open  and  conclude  belongs  to  railroad 
company  in  proceeding  for  assessment  of  damages:  94  Ga.  555.  Two  suits 
against  same  debtor  brought  at  different  times,  consolidated,  opening  and 
conclusion  could  be  awarded  to  plaintiffs  in  first  suit:  94  Ga.  751.  Burden  of 
proving  fraud  being  vital  issue,  and  upon  attaching  creditors,  it  seems  they 
would  be  entitled  to  open  and  conclude:  81  Ga.  11.  Counsel  for  original 
plaintiffs  in  insolvent-trader  receivership  case  open  and  conclude,  when :  95 
Ga.  172.  Creditors  attacking  mortgage  of  intervening  plaintiff,  entitled  to 
open  and  conclude  argument:  95 Ga.  172.  See  notes  to  Rules  3  and  6  (sections 
5634  and  5637)  of  superior  court. 
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Consolidation  of  actions,  for  notes  on,  see  section  4943. 

Counsel,  where  counsel  improperly  interrupts  opposing  counsel  while  ad- 
dressing jury,  not  error  for  judge  to  direct  former  to  sit  down :  91  Ga.  19. 

Court,  may  correct  mistaken  ruling  as  to  onus  after  evidence  all  in:  90  Ga. 
113.  Court  may  reconsider,  withdraw  evidence  from  jury,  and  sustain  general 
demurrer:  89  Ga.  76. 

Dismissed,  erroneously,  case  should  have  been  reinstated  on  proper  motion : 
93  Ga.  343. 

Explanation  of  counsel,  in  reply  to  criticism  of  opposing  counsel,  such  ex- 
planatory facts  not  being  part  of  evidence,  not  heard  :  89  Ga.  761. 

Improper  conduct,  proper  practice  stated,  where  plaintiff  or  his  counsel  vio- 
lates conditions  of  fair  trial  by  stating  facts  to  jury  not  in  evidence,  or  other 
unfair  practice  in  conduct  of  case:  89  Ga.  601,  602.  Failure  to  object  or  in- 
voke instructions,  treated  as  acquiescence,  and  new  trial  refused:  89  Ga.  601, 
602.  Alleged  misconduct  of  counsel  in  disclosing  in  hearing  of  jury  contents 
of  proffered  paper,  matter  for  discretion  of  judge:  89  Ga.  601.  Immaterial, 
if  nowise  excepted  to  at  time:  89  Ga.  601.  Interrogatories  inadvertently 
handed  by  counsel  to  jury,  who  did  not  know  they  had  them  until  returned 
to  court-room,  not  work  new  trial:  87  Ga.  100;  see  also  67  Ga.  766;  72/472. 
In  moving  to  reopen  case,  during  argument,  counsel  should  not  state  in 
jury's  hearing  names  of  witnesses  and  what  their  evidence  will  be:  87  Ga.  674. 

Judge  as  jury,  deciding  case  long  after  hearing,  may  render  judgment 
without  evidence  being  before  him,  if  he  be  satisfied  he  recollects  it:  87  Ga.  55. 

Jury,  all  evidence  in  support  of  illegality  ruled  out,  submission  to  jury  im- 
proper: 81  Ga.  162.  Where  attorney  misquotes  evidence,  insisting  it  means 
as  he  states  it,  not  error  to  leave  legitimacy  of  inference  to  jury :  92  Ga.  53. 

Leave  of  absence,  where  attorney  whose  employment  was  known  to  opposing 
counsel  was  providentially  absent  with  court's  leave,  though  name  not  marked 
on  docket,  leave  applied  to  the  case:  87  Ga.  478.  Client  also  absent  because 
court  announced  that  said  counsel's  cases  would  not  be  taken  up,  judgment 
set  aside  on  motion  at  same  term,  accompanied  by  affidavit  of  meritorious  de- 
fense :  87  Ga.  478. 

Recharge,  where  jury  request,  on  any  point,  court  must  do  so,  and  consent 
of  defendant's  counsel  not  necessary :  75  Ga.  571. 

Reopen  cases,  no  error  in  refusing  to  recall  jury  to  hear  testimony  of  de- 
fendant who  arrived  late :  68  Ga.  833.  Discretionary  whether  court  will  re- 
open case  and  allow  further  testimony  after  argument  closed:  69  Ga.  637. 
Within  court's  discretion  whether  case  will  be  reopened  for  new  evidence, 
after  argument  commenced :  75  Ga.  645.  Reopening  case  for  further  testi- 
mony, discretionary  with  court :  81  Ga.  325.  Allowing  additional  testimony, 
always  discretionary :  81  Ga.  581.  It  is  discretionary  with  the  court  to  reopen 
case  for  re-examination  of  witness :  87  Ga.  416 ;  89/322.  Discretionary  to  re- 
open case  for  more  testimony  after  plaintiff  closed,  and  motion  for  nonsuit 
argued  :  92  Ga.  772.  Discretionary  with  judge  at  chambers,  on  injunction  hear- 
ing, to  reopen  case  for  more  testimony  upon  discovery  of  additional  witnesses 
after  argument,  and  while  decision  held  up:  87  Ga.  261;  citing  80  Ga.  124; 
distinguishing  70  Ga.  284 ;  21/74. 

Trial,  time  of,  parties  and  attorneys  here  had  notice,  in  law,  of  time  of  trial, 
and,  if  absent,  court  could  proceed  without  them :  91  Ga.  47. 

Verdict  directed,  where,  upon  the  widest  and  most  favorable  view,  the  evi- 
dence presents  no  legal  defense,  court  may  so  instruct  the  jury  as  matter  of 
law:  64  Ga.  445.  No  plea  of  non  est  factum,  no  contradictory  testimony,  and 
nothing  before  jury  but  notes  sued  on,  it  is  the  duty  of  the  court  to  tell  the 
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jury  what  the  law  requires  on  the  undisputed  facts :  75  Ga.  715.  Where  there 
is  no  conflict  in  the  evidence,  the  court  may  direct  verdict:  77  Ga.  582-584. 
Better  practice  stated :  73  Ga.  791.  Judgment  directing  verdict  not  reversed 
where  verdict  is  necessary  result  of  the  evidence,  the  evidence  being  suffi- 
cient and  not  conflicting:  88  Ga.  166.  No  error  in  directing  verdict  which  is 
the  inevitable  and  only  legal  result  of  the  pleadings  and  evidence:  90  Ga.  287. 
Verdict  being  necessary  consequence  of  the  evidence  here,  there  was  no  error 
in  directing  it:  92  Ga.  432.  Plaintiff's  case  here  being  fully  made  out,  and  no 
evidence  being  before  jury  to  support  plea,  it  was  not  error  to  direct  verdict 
for  plaintiff:  94  Ga.  105.  Striking  plea  for  want  of  evidence  was  harmless  ir- 
regularity :  94  Ga.  105.  Court  did  not  err  in  directing  verdict  for  plaintiff  here, 
under  the  uncontroverted  evidence,  as  no  rightful  verdict  could  have  been 
rendered  for  defendant:  94  Ga.  531,  532.  No  issuable  defense  having  been  filed, 
and  as  amount  of  recovery  was  penalty  fixed  by  statute,  there  was  no  error 
here  in  directing  verdict  for  such  statutory  penalty  :  95  Ga.  807.  Where  evi- 
dence on  controlling  issue  is  conflicting,  it  is  error  to  direct  verdict  in  favor 
of  one  of  the  parties :  80  Ga.  499.  Although  the  evidence  in  behalf  of  defend- 
ant's theory  of  payment  was  slight,  it  was  sufficient  to  carry  case  to  jury, 
and  court  erred  in  directing  verdict :  94  Ga.  688.  Court  has  no  authority  to 
direct  a  verdict;  if  he  does  so,  reversal  will  result,  unless  case  so  plain  as  to 
make  it  useless  to  send  it  back :  73  Ga.  661.  It  was  error  here  to  direct  verdict 
against  garnishee  in  plaintiff's  favor,  on  his  motion,  without  more:  85  Ga. 
431-435.  Question  of  fact  for  the  jury  here,  and  it  was  error  to  direct  ver- 
dict for  plaintiff:  85  Ga.  580.  Rulings  of  the  court  on  pleas  being  correct  here, 
it  was  not  error  to  direct  verdict  in  favor  of  plaintiffs :  86  Ga.  182.  Where 
whole  case  turns  upon  question  of  law,  which  is  decisive  of  its  merits,  court 
may  direct  verdict  for  defendant ;  even  if  irregular,  no  cause  for  new  trial 
where  recovery  would  be  impossible:  86  Ga.  756.  Where  there  are  several 
pleas,  and  court  directs  verdict  for  some  of  defendants,  the  direction  should 
designate  plea  on  which  to  base  it ;  omitting  such  designation  no  cause  for 
new  trial  where  verdict  is  necessary  result  of  the  evidence  :  89  Ga.  115.  Error 
here  to  direct  verdict  for  plaintiff  against  defendant,  a  written  charge  having 
been  requested  :  90  Ga.  217.  Verdict  directed  for  defendant  where  plaintiffs 
could  have  taken  nonsuit  or  dismissed  their  petition,  not  error,  when:  91  Ga. 
538.  Suit  being  based  on  notes  and  an  account,  with  personal  service,  and 
casein  default,  not  error  to  direct  verdict  for  plaintiff  without  proof  of  ac- 
count here:  91  Ga.  778.  Verdict  directed  without  proof  of  account  sued  on, 
error,  unless  case  in  default  and  personal  service :  92  Ga.  405.  While  directing 
verdict  against  an  attorney  for  amount  admitted  by  his  testimony  to  be  in 
his  hands,  witli  interest  from  service  of  rule,  may  be  irregular  here,  it  is  not 
reversible  error:  92  Ga.  537.  Court  erred  here  in  holding  that  amendment 
made  to  declaration  admitted  truth  of  plea,  and  in  directing  verdict  for  de- 
fendant: 92  Ga.  501.  Treating  excluded  evidence  as  admitted,  a  proper  legal 
valuation  of  all  the  facts  would  necessarily  result  in  conclusion  that  plaintiff's 
right  in  remainder  was  cut  off  here  ;  hence,  there  was  no  error  in  directing  ver- 
dict for  defendants:  93  Ga.  329.  The  evidence  taken  as  a  whole  was  sufficient 
to  establish  title  in  plaintiff  as  against  defendant,  and  there  was  no  error  in 
directing  a  verdict  here:  93  Ga.  335.  Parol  evidence  having  been  admitted 
without  objection,  and  statute  of  frauds  not  being  pleaded,  it  was  not  so 
clear  that  plaintiff  was  not  entitled  to  nominal  damages,  and  it  was  error  to 
direct  verdict :  93  Ga.  566. 

Witness,  persisting  in  repeating  improper  statement,  correction  in  discre- 
tion of  trial  judge:  95  Ga.  182. 
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ARTICLE  2.  /-»", 

JUDICIAL    DISTRICTS    AND    CIRCUITS.  /^w  ^   j£.j/~ 

§4839.   (42.)    Twenty-three  judicial   circuits.      The  entire   State  is ^5946, 431°- 
divided  into  twenty-three  judicial  circuits,  in  reference  to  the  ju- 
risdiction and  sessions  of  the  superior  court,  as  follows,  to  wit: 

Albany  Circuit,  composed  of  the  counties  of  Baker,  Calhoun,  Deca- Ap t|71870' 
tur,  Dougherty,  Mitchell,  and  Worth. 

Atlanta  Circuit,  composed  of  the  county  of  Fulton.  ^lo1869' 

Augusta  Circuit,  composed  of  the  counties  of  Burke,  Columbia,  ^fg1870' 
McDuffie,  and  Richmond. 

Blue  Ridge  Circuit,  composed  of  the  counties  of  Cherokee,  Cobb, 
Fannin,  Forsyth,  Gilmer,  Milton,  and  Pickens. 

Brunswick  Circuit,  composed  of  the  counties  of  Appling,  Camden, 
Charlton,  Clinch,  Coffee,  Glynn,  Pierce,  Ware,  and  Wayne. 

Chattahoochee  Circuit,  composed  of  the  counties  of  Chattahoochee, 
Harris,  Marion,  Muscogee,  Talbot,  and  Taylor. 

Cherokee  Circuit,  composed  of  the  counties  of  Bartow,  Catoosa, 
Dade,  Gordon,  Murray,  and  Whitfield. 

Coweta   Circuit,  composed  of  the  counties  of  Campbell,  Carroll,  Ap.t|3^874, 
Coweta,  Fayette,  Heard,  Meriwether,  and  Troup.  /ff"  r& 

Eastern  Circuit,  composed  of  the  counties  of  Bryan,  Chatham, 
Effingham,  Liberty,  and  Mcintosh. 

Flint  Circuit,  composed  of  the  counties  of.  Butts,  Henry,  Monroe, 
Pike,  Spalding,  and  Upson. 

Macon  Circuit,  composed  of  the  counties  of  Bibb,  Crawford,  and 
Houston. 

Middle  Circuit,  composed  of  the  counties  of  Emanuel,  Jefferson, 
Johnson,  Tatnall,  Washington,  Bulloch,  and  Screven. 

Northeastern  Circuit,  composed  of  the  counties  of  Dawson,  Haber-  A!88iAug' 8' 
sham,  Hall,  Lumpkin,  Rabun,  Towns,  Union,  and  White. 

Northern  Circuit,  composed  of  the  counties  of  Elbert,  Glascock, 
Hancock,  Hart,  Lincoln,  Madison,  Oglethorpe,  Taliaferro,  Warren, 
and  Wilkes. 

Ocmulgee  Circuit,  composed  of  the  counties  of  Baldwin,  Greene,  Jas- 
per, Jones,  Laurens,  Morgan,  Putnam,  and  Wilkinson. 

Oconee  Circuit,  composed  of  the  counties  of  Dodge,  Irwin,  Mont- Act|21871"2- 
gomery,  Pulaski,  Telfair,  Twiggs,  and  Wilcox. 

Pataula  Circuit,  composed  of  the  counties  of  Clay,  Early,  Miller, 
Quitman,  Randolph,  and  Terrell. 

Rome  Circuit,  composed  of  the  counties  of  Chattooga,  Floyd,  and  Apct^01869' 
Walker. 

Southern  Circuit,  composed  of  the  counties  of  Berrien,  Brooks,  Col- 
quitt, Echols,  Lowndes,  and  Thomas. 
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Southwestern   Circuit,   composed   of   the  counties   of   Dooly,   Lee, 
Macon,  Schley,  Stewart,  Sumter,  and  Webster. 
Aetfo8884 ~5'      Stone  Mountain  Circuit,  composed  of  the  counties  of  Clayton,  De- 
So-iP'4e5  Kalb,  Newton,  and  Rockdale.     The  judge  of  the  Stone  Mountain  Cir- 
cuit, when  the  business  of  said  circuit  does  not  require  hi3  attention, 
may  aid  in  the  disposition  of  the  business  of  the  Atlanta  circuit. 
Acts  1890-1,      Tallapoosa  Circuit,  composed  of  the  counties  of  Douglas,  Haralson, 
Polk,  and  Paulding. 

Western  Circuit,  composed  of  the  counties  of  Banks,  Clarke,  Frank- 
lin, Gwinnett,  Jackson,  Oconee,  and  Walton. 

As  to  creating  new  circuit,  and  election  of  judge :  70  Ga.  390. 


ARTICLE  3. 

SESSIONS  AND  ADJOURNMENTS  OF  SUPERIOR   COURTS. 

Aoobb9457       §4340.   (3241.)   Superior  courts  to  be  held  twice  a  year .     The  superior 
s^4:ji5,  E849.  courts  shall  be  held  in  each  county  in  the  respective  judicial  circuits, 
twice  in  every  year,  by  one  or  more  of  the  judges  of  the  superior 
/£  *  z  ^>^courts,  at  the  several  times  prescribed  by  law. 

p  156889,  §4341.  (3692.)  Contingent  expenses  of  superior  court.  Any  contin- 
$§4315, 5497.  gen^  expenses  incurred  in  holding  any  session  of  the  superior  court, 
including  lights,  fuel,  stationery,  rent,  publication  of  grand-jury 
presentments  when  ordered  published,  and  similar  items,  such  as 
taking  down  testimony  in  cases  of  felony,  etc.,  shall  be  paid  out  of 
the  county  treasury  of  such  county,  upon  the  certificate  of  the  judge 
of  the  superior  court,  and  without  further  order. 

Formerly  no  authority  of  law  for  publishing  grand-jury  presentments  at 
public  expense:  82  Ga.  252. 

Claim  against  public  treasury  must  be  clearly  referable  to  law  authorizing 
it :  82  Ga.  252 ;  see  also  58  Ga.  384. 

Acobh9459  §4342.  (3242.)  Adjournment  by  clerk  from  day  to  day.  In  case  of 
§§4315,352.  unavoidable  accidents,  whereby  the  superior  court  in  any  county 
shall  not  be  held  at  the  time  appointed  for  holding  the  same,  the 
clerk  of  such  court  shall  adjourn  the  same  from  day  to  day,  not  ex- 
ceeding two  days;  and  unless  the  presiding  judge  shall  order  to  the 
contrary  within  the  two  days  aforesaid,  the  clerk  shall  then  adjourn 
said  court  to  the  next  term. 

An  adjournment  by  the  clerk  legal:  50  Ga.  481.  Presumption  where  ad- 
journment over  of  a  case  by  judge  to  next  week,  although  it  may  be  week  for 
another  court  in  circuit:  61  Ga.  183. 

Clerk  cannot  adjourn  an  adjourned  term  from  day  to  day  for  two  days, 
where  judge's  absence  not  caused  by  unavoidable  accident :  74  Ga.  602  ;  distin- 
guishing 50  Ga.  481 ;  61/182. 


1069  FIRST  TITLE.— CHAPTER  7,  ARTICLE  3.      §§4343-4346 
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§4343.  (3243.)  Judge  failing  to  attend,  clerk's  duty.  When  the  ^£23,^ 
clerk  of  the  superior  court  is  informed  by  the  presiding  judge  that$4315- 
it  is  not  possible  for  him  to  attend  the  regular  term  of  said  court 
from  sickness  of  himself  or  his  family,  or  other  unavoidable  cause, 
which  shall  be  expressed  in  the  order  of  adjournment,  the  clerk  shall 
adjourn  such  court  to  such  time  as  the  judge  may  direct,  and  shall 
advertise  the  same  at  the  court-house  of  the  county  in  which  said 
court  is  to  be  held,  and  one  or  more  times  in  a  public  gazette. 

Direction  as  to  advertisement  directory  only :  34  Ga.  348.  Section  referred 
to  in  criminal  case :  39  Ga.  723.     When  an  adjournment  by  the  clerk  was  legal : 

50  Ga.  481.     What  is  "unavoidable  cause"  under  this  section:  63  Ga.  791-793. 

§4344.   (3244.)   Court  may  be  adjourned,  when.     No  superior  court  A^J2J61 
shall  be  adjourned  by  the  judge  in  vacation,  except  for  the  causes 
above  stated;  but  the  judge  may  in  term  time  adjourn  such  court 
to  such  time  as  he  may  think  fit. 

Stated  in :  26  Ga.  275.  Parties  bound  to  take  notice  of  an  adjournment : 
36  Ga.  255.  Section  referred  to  and  construed  in  criminal  cases :  63  Ga.  792 ; 
39/723. 

§4345.   (3245.)   Special  terms.     The  judges  of  the  superior  courts  Acts  imi, 
of  this  State  may,  in  their  discretion,  hold  adjourned  terms  of  said  1855-6, p. 59. 

J  '  'J  1890-1,  p.  74. 

courts  in  every  county  within  their  respective  circuits,  when  thesis. 
business  requires  it  to  close  the  dockets,  and  may,  in  the  exercise  of 
a  sound  discretion,  cause  new  juries  to  be  drawn  for  the  same,  or  or- 
der the  juries  drawn  for  the  regular  term  to  give  their  attendance 
upon  such  adjourned  terms;  and  such  judges  are  authorized  to  hold 
special  terms  of  said  courts  for  the  trial  of  criminals,  or  for  the  dis- 
position of  civil  business,  either  or  both,  in  any  county  of  their  cir- 
cuits, at  discretion,  and  to  compel  the  attendance  of  grand  or  petit 
jurors,  either  of  a  previous  term  or  to  draw  new  jurors  for  the  same, 
according  to  the  laws  now  in  force. 

This  Act  is  constitutional:  34  Ga.  271.     Section  referred  to  and  construed: 

51  Ga.  497;  36/256.  In  criminal  cases:  47  Ga.  247;  54/375;  61/642;  63/388. 
And  this  law  authorizing  judges  to  hold  special  terms  for  trial  of  civil  cases  is 
constitutional :  47  Ga.  553. 

Relatively  to  process  and  pleading,  an  adjourned  term  is  same  as  regular 
term  fixed  by  statute :  93  Ga.  645. 

Adjourned  term  may  continue  in  session  so  long  as  necessary  to  transact 
business :  91  Ga.  136. 

§4346.   Terms  adjourned  five  days  before  next  term.     The  judges  ofActsi887, 
the  superior  and  city  courts  in  this  State  shall  adjourn  the  regular  §4276."      t 
and  adjourned  terms  of  said  courts  at  least  five  days  before  the  com-  &4u. .   /6  " 
mencement  of  the  next  regular  term  of  said  courts. 

General  Note. — Where  law  provides  that  court  shall  be  holden  fourth  Mon- 
day in  April  and  first  Monday  in  May,  and  there  are  four  Mondays  in  April :  31 
Ga.  411. 
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Jurisdiction  of  judge  of   superior   court   coextensive   with   the   State :    44 
Ga.  23 ;  79/786. 

Notice  of  time  and  place  of  holding  court  should  be  taken,  although  no 
judge  for  that  circuit:  44  Ga.  23. 


ARTICLE  4. 

THE  CLERKS  OF  THE  SUPERIOR  COURTS. 

Act  1799,         84347.   (255.)    Term  of  office .     The  clerks  of  the  superior  courts  are 

Cobb,  574.         B  \  /  J     M  l 

Acts  1871-2,  elected  for  the  term  of  two  years. 

p.  23. 

$$4313',  4242.  §4348.  (256.)  Cannot  practice  law.  No  person  is  eligible  to  the 
office  of  clerk,  or  to  perform  any  official  duty  as  such,  who,  while  in 
such  capacity,  practices  law  in  his  own  name  or  another's,  as  a  part- 
ner or  otherwise,  in  any  court,  except  in  his  own  case. 

Does  not  apply  to  the  clerk  of  the  county  court  under  the  Act  of  1866:  55 
Ga.  282,  283. 

Acts  1893,        §4349.   Clerks  of  superior,  may  be  clerks  of  city  courts.     Clerks  of  the 
$224.  superior  courts  shall  be  eligible  to  hold  the  office  of  clerk  of  the  city 

or  county  courts  in  the  county  of  their  residence,  on  taking  the  oath 
and  giving  bond  and  security  prescribed  by  law. 
Act  1826,  §4350.  (257.)  Vacancy.  If  a  vacancy  occurs  (or  will  shortly),  the 
$4238. '  ordinary  of  the  county  where  it  happens  shall  give  notice  in  one  or 
more  of  the  public  gazettes  of  said  county  (if  any),  and  at  the  court- 
house, and  at  three  or  more  of  the  most  public  places  of  said 
county,  twenty  days  previous  to  the  day  of  election,  which  shall  be 
appointed  by  him. 

Vacancy,  how  filled :  14  Ga.  596-628.  Where  there  are  contestants  for  clerk 
of  court  of  ordinary,  quo  warranto  should  be  resorted  to,  to  test  the  right:  7 
Ga.  473.     How  should  establish  the  right:  8  Ga.  368. 

§4351.   (258.)'  One  elected  to  fill  a  vacancy.      The  person  elected  on 
said  day  shall  hold  his  office  for  the  unexpired  term  of  his  predeces- 
sor.    The  returns  of  the  election  must  be  made  to  the  Governor, 
who  must  commission  him. 
Acibh22ii       §4352.   (259.)  In  case  of  tie.     Should  any  two  or  more  candidates, 
S4238-  '       at  an  election  to  fill  said  vacancy,  or  at  a  regular  election,  have  the 
highest  and  an  equal  number  of  votes,  said  ordinary  shall  appoint 
and  advertise  another  election  in  the  manner  prescribed  in  the  pre- 
ceding section,  and  so  do  until  a  choice  is  made. 
Acobb22i3.      §4353.   (260.)  May  be  appointed.     As  soon  as  a  vacancy  occurs,  or 
$$4230,4238.  -m  anticipation  of  it,  said  ordinary  must  appoint  some  qualified  per- 
son to  discharge  the  duties  of  clerk  until  the  vacancy  is  filled. 
AcVi82,-'*n       §4354.   (261.)   Sudden  emergency.     If  from  any  sudden  emergency 
there  is  a  vacancy,  and  it  is  not  immediately  supplied,  the  ordinary 
or  his  clerk  shall  thus  act. 
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§4355.  (262.)  How  long  appointee  to  fill  vacancy  holds.  When  a 
vacancy  occurs,  and  it  is  not  more  than  six  months  from  the  time 
the  election  can  be  appointed  by  said  ordinary  and  held  until  the 
existing  term  will  expire,  the  person  or  persons  appointed  shall  dis- 
charge the  duties  of  the  office  for  the  balance  of  the  term,  and  there 
shall  be  no  special  election. 

§4356.   (263.)  Judge  may  appoint  clerk.     If  there  is  a  vacancy,  or  ^^42, 
the  clerk  and  his  deputy  for  any  reason  do  not  act  as  clerk  at  the  Act|8i853-4, 
time  provided  by  law  for  holding  any  of  said  superior  courts,  the  W050, 4289. 
presiding  judge  thereof  shall  appoint  a  clerk,  who  holds   his  office 
during  the  term  and  for  ten  days  thereafter,  and  any  act  that  he 
does  during  said  time  that  the  clerk  could  have  done  is  valid. 

Vacancy,  how  filled  formerly:  14  Ga.  596.  Same  rule  where  the  sheriff  is 
appointed  by  the  court :  46  Ga.  388. 

§4357.  (264.)  How  long  such  appointee  holds.  If,  by  the  expiration 
of  said  time,  there  is  no  one  else  to  act  as  clerk,  said  last-mentioned 
appointee  may  continue  as  such  until  there  is  an  appointment  or 
election;  and  any  appointee  or  other  person  lawfully  discharging 
said  duties  shall  continue  to  do  so  until  there  is  an  election  and 
qualification. 

§4358.  (265.)  Oath  of  clerk.  The  clerks,  before  entering  upon  the ^234< 4289- 
discharge  of  their  duties,  whether  appointed,  elected,  or  such  by 
operation  of  law,  must,  besides  the  oath  required  of  all  civil  officers 
(unless  already  taken),  take  and  subscribe  to  the  following  oath: 
"I  do  swear  that  I  will  truly  and  faithfully  enter  and  record  all 
the  orders,  decrees,  judgments  and  other  proceedings  of  the  superior 

court  of  the  county  of ,  and  all  other  matters  and  things  which 

by  law  ought  by  me  to  be  recorded;  and  that  I  will  faithfully  and 
impartially  discharge  and  perform  all  the  duties  required  of  me,  to 
the  best  of  my  understanding.  So  help  me  God."  When  said  oath 
is  taken  by  the  ordinaries,  or  their  deputies,  acting  in  a  certain 
contingency  as  clerks  of  the  superior  court,  they  may  take  it  be- 
fore any  person  authorized  to  administer  an  oath,  and  enter  it  on 
the  minutes  of  the  superior  court. 

§4359.   (266.)   Must  give  bond,  and  may  appoint  deputy.     They  also  ^oobb99573 
shall  at  the  same  time  (except  those  appointed  by  the  judges  of  the  Aqo^17o03 
superior  courts,  and  those  so  by  operation  of  law),  execute  a  bond  ^o^b8™2, 
in  the  sum  of  three  thousand  dollars,  with  good  security.     They 
shall   have  the  power  to  appoint  a  deputy  or  deputies,  and  may 
require  from  them  bonds  with  good  security,  who  shall  take  the 
same  oath  as  the  clerks  do  before  entering  upon  the  discharge  of 
their  duties,  and  whose  powers  and  duties  are  the  same  as  long  as 
the  principal   continues  in  office  and  not  longer,  for  the  faithful 
performance  of  which  they  and  their  securities  are  bound. 
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His  bond  is  not  for  him  as  administrator:  55  Ga.  314.  Process  signed  by 
deputy-clerk  is  as  valid  as  if  signed  by  the  principal  clerk  :  11  Ga.  178.  So  also 
is  afi.fa.  issued  by  the  deputy,  although  there  is  no  seal  to  it:  40  Ga.  423. 
The  deputy  may  administer  an  affidavit  in  forma  pauperis:  26  Ga.  620.  Ad- 
ministration granted  by  the  ordinary  to  the  clerk  of  the  superior  court  does 
not  expire  when  he  ceases  to  be  clerk:  22  Ga.  431.  Mandamus  against  a  clerk 
for  not  sending  up  the  record  to  the  Supreme  Court :  59  Ga.  374-378.  Damages 
against  a  clerk  on  his  bond,  for  failing  to  take  legal  bond  and  security  to  dis- 
solve a  garnishment :  63  Ga.  788. 

Liable  in  damages  for  failing  to  perform,  or  negligent  performance  of  du- 
ties ;  allegations  here  sufficient :  66  Ga.  203. 

Acibb9573  §4360.  (267.)  Duties  of  clerks.  It  is  the  duty  of  the  clerks  of 
Acobb^i99  ^e  superior  court — 

Acobb^577  1*  ^0  keep  their  offices  and  all  things  belonging  thereto  at  the 
ACobi?455  COunty-site  and  at  the  court-house,  unless  impracticable  from  any 
Acts  1851-2,  cause,  when,  by  special  permission  of  the  ordinary,  it  may  be  kept 
$f££L5,5636, at  some  other  designated  place  not  more  than  one  mile  therefrom, 

5647.  _  . 

of  which  public  notice  must  be  given. 

Rights  of  a  clerk  as  against  a  private  citizen  making  an  abstract  of  the  rec- 
ords without  paying  clerk's  fee :  51  Ga.  395.     Section  cited :  63  Ga.  788. 

2.  To  attend  all  sessions  of  the  courts  and  keep  fair  and  regular 
minutes  of  their  proceedings  from  day  to  day,  including  a  transcript 
of  the  judge's  entry  on  his  dockets  when  not  more  fully  shown  in  a 
book  kept  for  that  purpose. 

Order  granting  a  rule  nisi  may  be  placed  on  the  minutes  nunc  pro  tunc:  52 
Ga.  204.     Section  cited  and  referred  to:  60  Ga.  51,  52. 

General  Note  on  the  minutes  of  court,  as  to  what  must  be  placed  on  the 
minutes. — Presentments  of  the  grand  jury :  1  Ga.  243.  Order  making  parties 
should  be  entered  on  :  1  Ga.  355.  Rule  nisi  to  set  aside  a  nonsuit :  5  Ga.  270. 
Brief  of  evidence  in  motion  for  a  new  trial  must  be  filed,  and  need  not  be  en- 
tered on  the  minutes:  7  Ga.  436;  8/111.  Brief  of  the  evidence  agreed  upon, 
entered  on  the  minutes  nunc  pro  tunc :  10  Ga.  93.  Testimony  relied  on  in  mo- 
tion for  a  new  trial  must  be  agreed  on  by  counsel  or  approved  by  the  court : 
13  Ga.  403.  Brief  of  evidence  need  not  be  entered  on  the  minutes  of  court:  21 
Ga.  214.  Order  for  defendant  to  answer  a  bill  in  equity :  11  Ga.  328.  Tran- 
script of  the  judgment  of  the  Supreme  Court  entered  on  the  minutes,  then  the 
case  stands  for  trial  de  novo:  14  Ga.  653.  Judgment  of  reversal  placed  on  the 
minutes,  plaintiff  can  still  amend  his  declaration  :  28  Ga.  29.  Order  directing 
scire  facias  to  issue  need  not  be  placed  on  the  minutes:  17  Ga.  186.  Consent 
of  a  party  to  the  examination  of  the  other  party  as  a  witness :  22  Ga.  302.  Or- 
der appointing  a  guardian  ad  litem  entered  nunc  pro  tunc:  27  Ga.  555.  Sug- 
gesting the  death  of  a  party  entered  on  minutes  nunc  pro  tunc:  38  Ga.  444. 
Nolle  prosequi  must  be  entered  on  minutes:  41  Ga.  507.  Minutes  should  show 
the  entire  proceedings  of  the  court:  21  Ga.  133.  Transcripts  of  judge's  entries, 
when  orders,  verdicts,  etc.,  do  not  more  fully  show  the  action  of  the  court:  21 
Ga.  133.  Must  transcribe  those  entries  showing  action  in  a  cause,  when  that 
action  does  not  otherwise  appear  on  the  minutes :  38  Ga.  444.  Record  of  a  deed 
on  the  minutes  does  not  dispense  with  regular  registration  thereof:  9  Ga.  440. 
Court  may  change  its  sentence  before  its  entry  on  the  minutes  of  court :  28  Ga. 
235.     If  facts  do  not  appear  on  the  minutes,  the  legal  presumption  is  that  they 
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do  not  exist  after  three  years  have  elapsed :  42  Ga.  203.  See  section  5110  of  the 
Code  as  to  amendments  of. 

3.  In  all  counties  having  a  city  of  ten  thousand  inhabitants,  or  in  Apct|91889' 
which  two  or  more  judges  preside  in  banc,  the  clerks  shall  keep  two  §§4049* 4336- 
separate  minute-books  or  dockets;  one  in  which  the  civil   business 

of  said  court  shall  be  recorded;  the  other  in  which  the  criminal 
business  of  said  court  shall  be  recorded;  to  be  known  respectively 
as  minute-book  of  civil  business,  and  minute-book  of  criminal 
business. 

4.  To  issue  and  sign  (and  attach  seals  thereto  when  necessary) 
every  summons,  subpoena,  writ,  execution,  process  or  order,  or  other 
paper  under  the  authority  of  the  court. 

5.  It  shall  be  the  duty  of  said  clerks  to  keep  always  on  hand  and  Apct|51871"2' 
ready  for  use,  blanks  with  printed  instructions  for  taking  interroga- 
tories. 

6.  To  keep  in  his  office,  in  vacation,  and  in  court  during  term  Acts  1882-3, 

c  '  '  °  p.  5b. 

time,  the  following  dockets,  to  wit:  1892,  p.68. 

(1)  An  issue-docket,  on  which  shall  be  placed  all  civil  cases 
pending  in  their  respective  courts,  in  -which  an  issue  to  be  tried  by 
a  jury  is  made  or  likely  to  be  made. 

Cited  :  81  Ga.  678. 

(2)  A  motion-docket,  on  which  shall  be  placed  Only  those  mo- 
tions which  are  to  be  decided  by  the  judge  without  the  intervention 
of  a  jury.  All  civil  cases  pending  in  the  superior  court  shall  be 
entered  on  one  of  the  two  above-named  dockets,  and,  in  all  cases, 
shall  be  entered  and  stand  for  trial  in  the  order  in  which  they  came 
into  court,  without  reference  to  the  nature  of  the  case,  and  such 
entry  shall  include  the  names  of  the  parties  and  their  attorneys, 
the  nature  of  the  action,  and  the  character  of  service;  no  other 
entry  or  memoranda  shall  be  made  on  such  dockets,  except  by  the 
presiding  judge  or  his  order. 

Motion-docket  is  no  part  of  the  record :  1  Ga.  355.  Bench-docket,  entry  on, 
no  part  of  record:  4  Ga.  159;  11/330,  331.  No  fee  should  be  asked  in  advance 
for  entering  a  case  on  the  motion-docket:  30  Ga.  938.  Clerk's  execution- 
docket  is  admissible  as  evidence :  30  Ga.  823.  Supreme  Court  will  not  inter- 
fere with  the  order  of  business  adopted  by  the  superior  court,  unless  there  is 
an  abuse  of  discretion  :  25  Ga.  592.  Practice  of  dispensing  with  the  calling  of 
the  appearance-docket  disapproved :  37  Ga.  667. 

Case  belonging  on  issue-docket  entered  on  motion-docket,  should  not,  on 
call  of  latter,  be  dismissed  out  of  court  for  want  of  appearance :  81  Ga.  676. 

(3)  Two  subpoena-dockets — One  for  civil,  the  other  for  criminal 
cases;  such  dockets  shall  show  the  name  of  the  person  for  whom 
subpoena  issued,  its  date,  at  whose  instance  it  was  issued,  and  to 
whom  delivered,  and  shall  likewise  show  all  commissions  for  inter- 
rogatories which  may  have  been  issued. 
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(4)  An  execution-docket  which  shall  show  the  names  of  the 
parties  and  their  attorneys,  date,  the  time  returnable,  to  whom  and 
when  delivered,  when  returned,  and  memoranda  of  all  entries  on 
the  original. 

(5)  A  reverse  index  to  the  general  execution-docket,  on  which  he 
shall  enter  all  executions,  entered  on  the  general  execution-docket. 

(6)  A  trial-docket  of  criminal  cases,  showing  the  names  of  the 
parties,  their  attorneys,  and  the  character  of  each  case  in  the  order 
in  which  they  were  returned  to  court. 

(7)  Also  a  docket  of  criminal  cases,  to  be  known  as  the  dead 
docket,  to  which  cases  shall  be  transferred  at  the  discretion  of  the 
presiding  judge,  and  which  shall  only  be  called  at  his  pleasure. 

(8)  Duplicates  of  the  issue  and  motion  dockets,  for  the  use  of 
the  bar. 

(9)  To  keep  well-bound  books  for  recording  all  deeds,  mortgages, 
aud  other  liens  and  bills  of  sale  separately. 

^foi?901'  00)  An  attachment-docket,  in  connection  with  the  general  exe- 
cution-docket, or  in  a  separate  book,  showing  names  of  plaintiff  and 
defendant  in  attachment,  the  court  to  which  it  is  returnable,  the 
amount  claimed,  the  day  and  hour  of  levy,  and  a  brief  general 
description  of  the  land  levied  on. 

Ape-ty3|880"1'      §4361.  Additional  duties.     The  clerk  is  also  required — 

1.  To  record  in  well-bound  books  within  six  months  after  the  final 
determination  of  any  civil  suit,  all  the  proceedings  relating  thereto. 

2.  Every  clerk  of  the  superior  or  city  courts  of  this  State  must 
record  immediately  in  his  book  of  final  records  every  part  of  the 
pleadings,  in  every  case,  all  garnishments,  affidavits,  bonds  and 
answers  thereto,  all  attachment  affidavits,  bonds  and  writs  of  at- 
tachment, all  claim  affidavits  and  bonds,  and  all  bonds  given  in  any 
judicial  proceeding,  and  no  clerk  shall  allow  any  of  such  papers 
to  be  taken  from  his  office  before  recording  them  as  herein  required, 
and  such  record  shall  be  a  part  of  the  final  record  of  the  papers  re- 
quired by  law  to  be  made,  or  all  such  record,  as  the  case  may  be. 

3.  The  clerk  shall,  if  any  subsequent  paper  in  the  cause  is  re- 
corded, make  a  reference  at  the  foot  of  the  record  hereby  required, 
to  the  page  where  such  subsequent  record  may  be  found,  and  shall 
also  state  the  case  in  the  index  to  the  book  of  record,  and  enter 
the  numbers  of  the  pages  on  which  the  same  is  to  be  found. 

4.  And  where  any  paper  so  recorded  becomes  lost  or  destroyed, 
the  same  may  be  substituted  by  a  certified  copy  thereof  from  the 
clerk  of  the  court;  but  there  shall  be  no  tax  charged  or  collected 
for  any  such  copy  if  the  loss  of  the  same  is  caused  by  or  results 
from  any  negligence  or  fault  of  the  clerk. 

5.  Any  clerk  who  shall  fail  to  discharge  the  duties  hereinbefore 
set  forth,  is  subject  to  be  fined  by  the  presiding  judge,  during  term 
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time,  for  a  contempt,  and  of  his  own  motion,  whenever  said  judge 
shall  discover  that  said  clerk  has  failed  to  discharge  the  duties 
herein  mentioned. 

6.  And  it  shall  be  the  duty  of  the  judges  of  the  several  superior 
courts  to  give  this  law  specially  in  charge  to  the  grand  juries,  and  to 
require  them  to  inform  the  court  whether  or  not  the  clerk  has  per- 
formed the  duties  specified  as  aforesaid: 

7.  Provided,  nevertheless,  that  the  clerks  shall  not  be  punished  for 
contempt,  under  this  section,  until  after  the  paper  or  papers  required 
to  be  recorded  have  been  filed  for  three  months:  Provided,  that  the 
provisions  of  this  section  shall  not  apply  to  cases  dismissed  and  set- 
tled before  said  record  is  made. 

This  does  not  include  the  evidence  given  in  on  the  trial :  38  Ga.  593.  Failure 
to  record  does  not  affect  the  parties :  50  Ga.  381. 

8.  To  provide,  at  the  expense  of  each  county,  a  duplex  index-book,  A°  ^g1887, 
wherein  shall  be  indexed  the  names  of  grantor  and  grantee  of  every 
instrument  recorded  in  his  office,  the  character  of  the  instrument, 

date  of  the  instrument,  book  where  recorded,  and  the  date  of  the 
record. 

Failure  to  index  the  record  does  not  affect  the  actual  registration,  as  notice: 
50  Ga.  331. 

9.  To  have  properly  stamped  and  labeled,  and  numbered  or  let- 
tered, if  required,  all  the  books  herein  enumerated,  and  to  keep  for 
each  (except  the  dockets  called  by  the  court)  a  proper  index,  and 
to  supply  any  of  said  books  or  indexes  needed,  and  to  transcribe  the 
contents  of  any  books  of  record  which  may  be  in  a  dilapidated  con- 
dition. 

10.  To  keep  all  the  books,  papers,  dockets  and  records  belonging  ^fo486408i!' 
to  their  office  with  care  and  security,  and  the  papers  filed,  arranged, 
numbered  and  labeled,  so  as  to  be  of  easy  reference. 

11.  To  procure  and  preserve  for  public  inspection  a  complete  file$4a8°(3)- 
of  all  newspapers  in  which  their  advertisements  appear,  and  have 
them  bound  in  volumes  of  suitable  size  to  be  deposited  and  kept 
with  their  other  records. 

12.  To  keep  at  their  offices  all  publications  of  the  laws  of  the$165- 
United  States  furnished  by  the  Governor,  and  the  laws  and  journals 

of  this  State,  all  statute-laws,  digests,  this  Code,  the  Supreme 
Court  Reports,  and  all  other  law-books  or  other  public  documents 
distributed  to  them,  for  the  public  convenience. 

13.  To  procure,  within  thirty  days  after  their  qualification  (if  not 
already  done),  a  substantial  seal  of  office,  with  the  name  of  the 
court  and  county  inscribed  thereon. 

14.  To  make  out  and  deliver  to  any  applicant,  upon  payment  of  §5397- 
legal  fees,  a  correct  transcript,  properly  certified,  of  any  minute, 
record  or  file  of  their  office. 
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15.  To  make  out  transcripts  of  the  records  of  all  cases  for  the 
Supreme  Court,  as  the  laws  require. 
$$3618,2779.  ±q  T/o  make  a  minute  on  all  conveyances  or  liens  of  the  day  left 
for  record,  and  the  day  recorded,  to  be  signed  officially,  which  shall 
be  evidence  thereof,  and  to  attest  deeds  and  other  written  instruments 
for  registration. 

The  clerk  of  the  superior  court  of  the  county  where  the  deed  is  attested  and 
where  it  is  to  be  recorded  can  authenticate  with  one  or  more  witnesses  for 
record  :  26  Ga.  406. 

Mortgage  filed  but  not  recorded  in  time,  not  superior  to  judgment  ob- 
tained between  filing  and  recording :  80  Ga.  230. 

Error  to  admit  in  evidence  unsigned  entry  on  deed,  to  show  time  filed  for 
record :  93  Ga.  127. 
$234-  17.  To  administer  all   oaths  during  term    time  required  by  the 

court,  and  to  record  all  oaths  required  by  law. 
$4361.  ig_  rpQ  perform  su_ch  other  duties  as  are  or  may  be  required  by 

law,  or  as  necessarily  appertain  to  their  offices. 

ACobo!574       §4362.   (268.)  May  administer  oaths,  etc.     The  clerks  of  said  courts 

have  authority — 
$4047(5).         i    rpQ  administer  oaths  and  take  affidavits  in.  all  cases  permitted 

by  law,  or  where  the  authority  is  not  confined  to  some  other  officer. 
Section  cited :  47  Ga.  96. 
$5397.  2.  To  receive  the  amounts  of  all  costs  due  in  the  court  of  which 

they  are  clerks,  and  other  sums  whenever  required  to  do  so  by  law, 

or  order  of  the  judge,  and  not  otherwise. 

3.  To  advertise  under  the  same  rules  and  restrictions  as  the 
sheriffs. 

4.  To  exercise  such  other  powers  as  are  or  may  be  conferred  upon 
them  by  law. 

They  have  no  authority  to  collect  money  on  judgments  or  fi.  fas.:  31  Ga.  359. 

^ct|61875'  5.  To  demand  and  collect  in  advance  their  fees  for  recording 
deeds. 

$$4046,4047  §4363.(269.)  Failure  of  duty.  Any  such  clerk  failing  to  perform 
any  duty,  or  to  exercise  any  authority  when  required,  set  forth  in 
the  preceding  sections,  is  subject  to  be  fined  for  each  offense  by  the 
presiding  judge,  during  term  time,  as  for  a  contempt,  on  informa- 
tion of  any  party  aggrieved,  of  which  he  shall  have  notice  in  writing. 

Liable  in  damages  for  failing  to  perform,  or  negligent  performance  of 
duties;  allegations  here  sufficient:  66  Ga.  203. 

§4364.  (270.)  Clerk  subject  to  rule.  If  any  of  such  clerks  receive 
any  money  on  any  suit  or  judgment  from  their  courts,  or  otherwise, 
and  do  not  faithfully  account  for  it,  they  are  liable  to  rule  as  sher- 
iffs are,  and  they  and  their  sureties  are  likewise  liable  on  their  offi- 
cial bond. 
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Section  cited,  and  damages  recovered  against  the  clerk  for  failure  to  take 
a  legal  bond :  63  Ga.  786-788. 

§4365.  (271.)  Subject  to  rule  after  out  of  office.     They  are  subject  A^^132'02 
to  the  rule  and  order  of  their  respective  courts  after  their  retirement  W*T7»i 4769- 
from  office,  as  sheriffs  are. 

Section  cited,  and  damages  recovered  against  the  clerk  for  failure  to  take 
a  legal  bond :  63  Ga.  786-788. 

§4366.  (272  )  May  be  removed.  They  are  subject  to  be  removed  $4386. 
from  office  by  the  judge  of  the  said  court  for  any  sufficient  cause, 
including  incapacity  or  misbehavior  in  office,  charges  for  which 
must  be  exhibited  to  the  court  in  writing,  and  the  facts  tried  by  a 
special  jury,  such  clerk  being  entitled  to  a  copy  of  the  charges  three 
days  before  trial. 

§4367.  (273.)  Clerk's  office  subject  to  examination.  Their  offices  are 
subject  to  an  examination  by  the  grand  juries,  their  committees,  or 
any  person  whom  they  may  specially  empower  to  report  to  the 
same,  or  a  succeeding  grand  jury,  or  to  the  judge  of  the  superior 
court,  who  shall  submit  in  writing  the  condition  of  said  offices,  and 
specify  any  neglect  of  duty,  or  anything  done  wrongly  or  corruptly 
by  such  clerk. 

General  Note. — The  certificate  of  the  clerk  is  the  best  evidence  of  the  filing 
of  the  paper :  15  Ga.  483.  Parties  should  not  take  original  papers  out  of  the 
office:  30  Ga.  674;  see  also  new  rules  of  superior  court,  No.  18.  Damages 
against  a  clerk  for  failure  to  perform,  or  improperly  performing,  his  duties: 
66  Ga.  203.  Damages  on  a  bond  for  a  ministerial  act :  63  Ga.  786-788.  County- 
court  clerk  may  practice  law,  and  when  his  ministerial  act  is  valid :  55  Ga.  283. 
No  private  citizen  can  make  an  abstract  from  the  records  of  the  superior  court 
for  publication,  without  paying  the  clerk  his  fees:  51  Ga.  397. 


ARTICLE  5. 

SHERIFFS    AND    THEIR    DUTIES. 

§4368.   (345.)   Sheriff's  election  and  qualification.     Sheriffs  are  elec-$4i92. 
ted,  qualified,  commissioned,  hold  their  offices  for  the  same  term, 
and  are  subject  to  the  same  disabilities  as  the  clerks  of  the  superior 
courts. 

§4369.  (346.)  A  surety  for  tax-collector  ineligible.  A  surety  for  any 
tax-collector  or  other  holder  of  public  money  is  ineligible  to  the 
office  of  sheriff,  until  all  moneys  for  which  he  is  bound  shall  have 
been  paid  to  the  proper  authority. 

§4370.  (347.)  Vacancies.  Vacancies  are  filled  and  the  after-pro-  Acts  1853-4, 
ceedings  are  as  in  cases  of  vacancies  in  clerks  of  the  superior  courts,  #238,4990. 
except  that  in  case  there  is  a  failure  to  appoint,  as  set  forth  in  sec- 


§§4371,  4372      FIRST  TITLE.— CHAPTER  7,  ARTICLE  5.  1078 

Sheriffs  and  their  duties. 

tion  4353,  the  coroner  of  the  county  shall  act  as  sheriff,  and  if  there 

is  no  coroner,  the  ordinary  shall  make  a  temporary  appointment,  and 

on  failure  of  both,  the  sheriff  of  any  adjoining  county  is  authorized 

to  act  as  sheriff  until  the  ordinary  shall  make  the  appointment  or 

there  is  an  election. 

ACobb!?k      §4371.  (348.)   Oath  of  office.     Before  entering  on  the  duties  of  their 

ACobb°i99  omce  they  shall  take  and  subscribe,  besides  the  oath  of  all  the  civil 

Acobb42*i7  °fficel's,  the  following  oath,  before  the  judge  of  the  superior  court  or 

ApCti71866'    ordinary,  viz.:  "I  do  swear  that  I  will  faithfully  execute  all  writs, 

$234-  warrants,  precepts  and  processes  directed  to  me   as  sheriff  of  this 

county,  or  which  are  directed  to  all  sheriffs  of  this  State,  or  to  any 

other  sheriff  specially,  I  can  lawfully  execute,    and   true  returns 

make,  and  in  all  things  well  and  truly,  without  malice  or  partiality, 

perform  the  duties  of  the  office  of  sheriff  of county,  during  my 

continuance  therein,  and  take  only  my  lawful  fees.     So  help  me 
God." 

Cited,  as  showing  his  duty  to  serve  bill  of  exceptions:  72  Ga.  30. 

§4372.  (349.)  Bond.  They  shall  also  give  a  bond,  with  at  least 
two  sureties,  in  the  sum  of  ten  thousand  dollars  (unless  changed  to 
a  less  or  greater  amount  by  local  acts  now  in  force  or  hereafter  to 
be  enacted),  conditioned  for  the  faithful  performance  of  their  duties 
as  sheriffs,  by  themselves,  their  deputies  and  their  jailers,  and 
upon  £he  terms  required  by  law. 

There  must  be  some  breach  of  official  duty,  to  be  a  breach  of  the  bond:  19 
Ga.  274.  Good  as  a  voluntary  bond,  although  not  executed  within  the  time  re- 
quired :  1  Ga.  574.  Voluntary  bond  enforced  as  at  common  law :  3  Ga.  499. 
Sheriff's  voluntary  bond  covers  the  acts  of  his  deputy :  9  Ga.  314.  When  the 
admissions  of  a  sheriff  are  admissible  against  his  sureties :  14  Ga.  584.  Sureties 
on  bond  applying  for  release,  and  the  sheriff  failing  to  give  bond  as  required, 
vacates  his  office :  46  Ga.  635.  Liabilities  of  sureties  where  sheriff  receives 
money  after  the  qualification  of  his  successor:  2  Ga.  248.  Delivery  of  the 
bond  :  3  Ga.  506.  Bond  void  where  condition  not  performed  as  to  other  signa- 
tures, escrow:  6  Ga.  202.  When  bond  not  delivered  as  an  escrow:  11  Ga.  286. 
When  the  bond  is  not  approved  as  required  by  law,  it  is  not  good  as  a  statutory 
bond:  6  Ga.  552.  When  cannot  supersede  one  bond  by  another:  9  Ga.  585. 
When  sureties  are  released,  and  as  to  the  object  in  requiring  a  bond:  17 
Ga.  521.  What  declaration  is  sufficient  in  an  action  on  a  bond:  6  Ga.  239. 
When  sureties  not  discharged :  6  Ga.  239.  Effect  of  rule  absolute  in  suit  on 
bond:  6  Ga.  239.  Rule  absolute  against  a  sheriff  in  a  suit  on  his  bond,  con- 
clusive against  the  principal  and  presumptive  as  to  the  sureties :  7  Ga.  445. 
Sureties  may  defend  against  a  sheriff's  bond  by  showing  a  former  suit  in  his 
favor:  30  Ga.  927.  Judgment  against  the  sheriff  admissible  against  the  surety 
on  his  bond :  30  Ga.  928.  Debt  on  sheriff's  bond  under  Act  of  1809  (Cobb,  200) 
and  of  1823  (Cobb,  539) :  12  Ga.  36.  Proof  is  not  thrown  on  the  plaintiff  to  show 
that  the  bond  conforms  to  the  statute,  where  there  is  no  plea  of  non  est  factum: 
15  Ga.  423.  Trespass  on  the  case  against  a  sheriff  for  damages,  for  not  adver- 
tising  a  sale  under  an  execution:  31  Ga.  601-606.  Where  there  was  no  defense 
filed  to  a  suit  on  a  bond,  judgment  was  rendered  by  the  court:   60  Ga.  314. 
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Declaration  in  suit  on  a  bond  for  failing  to  serve  process,  etc. :  62  Ga.  168. 
May  proceed  against  a  surviving  surety  where  the  others  on  the  bond  are  dead  : 
48  Ga.  550.  Judgment  against  the  sheriff  reversed,  the  sureties  not  appealing, 
held  not  liable :  18  Ga.  38.  When  an  attorney  may  sue  for  himself  on  sheriff's 
bond :  34  Ga.  173.  Measure  of  damages  against  a  sheriff  for  failure  to  serve 
process  is  the  loss  suffered  by  such  failure :  63  Ga.  509. 

Sheriff,  on  rule,  cannot  attack  validity  of  process  under  which  money  col- 
lected, and  sureties  cannot,  on  suit  on  bond;  after  rule  absolute,  surety  may 
set  up  defenses  sheriff  could  have  urged  against  rule :  66  Ga.  492. 

§4373.  (350.)  By  whom  examined  and  approved.  Such  bonds  shall 
be  approved  by  the  ordinary  of  the  county,  and  then  deposited  in 
the  office  of  the  clerk  of  the  superior  court  until  the  first  session  of 
that  court  thereafter,  when  the  presiding  judge  shall  examine  said 
bonds,  and  if  taken  in  conformity  to  the  law,  and  the  sureties  are 
sufficient,  so  declare  by  order,  and  have  them  spread  upon  the  min- 
utes of  the  court;  and  if  it  has  not  been  so  taken  they  shall  give 
another  bond,  which  said  judge  is  authorized  to  take  and  have  en- 
tered on  said  minutes. 

As  to  the  substitution  of  another  bond  :  9  Ga.  585. 

§4374.  (351.)  Bond  to  be  recorded,  etc.  When  said  bonds  are  thus 
approved  by  the  ordinary,  and  before  deposited  in  said  office,  they 
shall  be  recorded  in  the  office  of  the  said  ordinary,  and  after  being 
passed  upon  by  the  judge  of  the  superior  court,  shall  be  returned  to 
the  office  of  said  ordinary  and  by  him  filed;  and  if  the  judge  of  the 
superior  court  compels  said  sheriff  to  give  a  new  bond,  after  having 
been  approved  and  entered  on  the  minutes,  it  shall  be  filed  in  the 
office  of  the  clerk  of  the  ordinary,  and  be  recorded  therein  without 
further  approval. 

§4375.  (352.)  Judges  of  superior  court  may  examine  said  bond.  If  a 
term  of  the  superior  court  is  held  in  the  county  before  the  ordinary 
shall  have  approved  the  sheriff's  bond,  the  judge  of  the  superior 
court  may  do  so  in  the  first  instance,  being  careful  to  take  the 
opinion  of  such  ordinary,  as  to  the  solvency  and  sufficiency  of  the 
sureties,  and,  having  so  approved,  the  other  proceedings  are  as 
herein  set  forth. 

Duty  of  the  judge  of  the  superior  court  in  passing  on  the  legality  and  sol- 
vency of  the  bond :  17  Ga.  521. 

§4376.   (353.)    When  sheriff 'is  succeeded  by  deputy .     When  a  sheriff's  $4?80. 
deputy  is  the  succeeding  sheriff,  the  sureties  must  be  essentially  dif- 
ferent from  those  on  such  sheriff's  bond. 

§4377.  (354.)  Sheriff's  office.  Sheriffs  must  keep  their  offices  at 
the  same  place  and  on  the  same  terms  as  clerks  of  the  superior  court 
are  required. 

§4378.   (355.)  May  appoint  deputy.     They  are  authorized  in  their  A^^'75 
discretion  to  appoint  one  or  more  deputies,  from  whom  they  must 
take  a  bond  with  sureties. 
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Sheriff  liable  for  the  acts  of  his  deputy,  whom  he  may  appoint  orally :  3  Ga. 
2;  1/588.  The  sheriff  and  his  sureties  are  liable  on  a  voluntary  bond,  for  the 
acts  of  his  deputies:  9  Ga.  314;  15/423.  When  not  liable  for  deputy's  acts:  33 
Ga.  585.  Evidence  of  original  appointment  presumed  from  subsequent  acts  of 
ratification :  11  Ga.  423.  Judgment  against  the  sheriff  for  his  deputy's  con- 
duct, when  such  deputy  and  sureties  concluded  thereby:  10  Ga.  158.  Sureties 
on  deputy's  bond  can  plead  anything  the  principal  could :  13  Ga.  389.  Deputy- 
sheriff  may  appoint  a  bailiff  to  do  a  particular  act:  17  Ga.  497.  Must  pursue 
the  sheriff  where  his  deputy  pays  over  the  money  to  him :  38  Ga.  575.  Sureties 
on  deputy-sheriff's  bond  holding  on  to  property  mortgaged  to  secure  them :  11 
Ga.  669.  A  special  deputy  de  facto  may  be  made  by  the  sheriff  appointing  a  con- 
stable to  so  act:  61  Ga.  272.  Sheriff  not  liable  for  money  loaned  by  attorney 
to  deputy-sheriff:  59  Ga.  180.  United  States  marshal  alone  liable  for  his  dep- 
uty's neglect  of  duty :  59  Ga.  432. 

$4779.  §4379.   (360.)  Liable  for  misconduct  of  jailer.      Sheriffs  are  liable 

for  the  misconduct  of  the  jailer,  as  they  are  liable  for  their  deputies, 
and  persons  injured  by  the  jailer  have  the  same  option  in  suing 
the  jailer's  bond  that  they  have  in  suing  the  deputy's  bond. 

Sheriff's  sureties  on  his  bond  were  not  formerly  liable  for  the  jailer's  mis- 
conduct :  15  Ga.  423. 

*&$?&*       §4380.   (361.)  Duties,  etc.     It  is  the  duty  of  the  sheriff— 

Cobb,  574.         o  \  /  '  J 

^cobb^W  !•  ^°  execu^e  an(i  return  the  process  and  orders  of  the  courts  in 
^obb^bs  ^8  State,  and  of  officers  of  competent  authority,  if  not  void,  with 
Acobb248o  ^lie  diligence,  when  delivered  to  them  for  that  purpose,  according 
Acobb2|'i2  t°  the  provisions  of  this  Code. 

Acts  1853-4 

p.  28.    '  Where  property  sold  under  execution,  and  the  sheriff  did  not  make  a  proper 

^Iggg2'^1'  return  of  process :  9  Ga.  310.     Sheriff  is  liable  for  a  false  or  fraudulent  return : 

7  Ga.  187.    Deputy  may  attend  on  the  court  in  sheriff's  stead :  17  Ga.  497.    Due 

diligence  required  as  to  process :  37  Ga.  604.     When  sheriff  levies  at  his  peril 

and  can  only  seize  defendant's  property :  60  Ga.  518. 

Cited:  65  Ga.  81. 

Liable  to  plaintiffs  in  fi.  fa.  for  failure  to  properly  execute  and  return  final 
process — remedy  and  measure  of  liability :  65  Ga.  268. 

Sheriff  and  his  wife  being  usees  of  judgment,  he  cannot  levy  the  execution, 
and  his  sale  of  lands  thereunder  would  be  illegal :  79  Ga.  55 ;  82/96. 

Sheriff  may  serve  bill  of  exceptions:  72  Ga.  30. 

Officer  levying  on  property  in  apparent  possession  of  defendant,  with  notice 
that  her  children  are  the  owners,  liable  in  damages :  94  Ga.  623 ;  92/529. 

$$4262,6684.  2.  To  attend  upon  all  sessions,  by  themselves  or  deputies,  of  the 
superior  courts  of  the  county,  and  the  court  of  ordinary,  whenever 
required  by  the  ordinary,  and  never  to  leave  said  courts  while  in 
session  without  the  presence  of  one  or  both  of  said  officers,  if  re- 
quired, and  to  attend  in  like  manner  at  the  place  of  holding  an  elec- 
tion at  the  county-site,  on  the  day  of  an  election,  from  the  opening 
to  the  closing  of  the  polls,  and  to  take  under  their  charge  all  under- 
officers  present,  as  a  police  to  preserve  order. 

Attendance  upon  court  and  summoning  tales  jurors  incident  to  office,  no 
extra  compensation :  65  Ga.  80. 
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3.  To  publish  sales,  citations  and  other  proceedings  as  required  ^57,^361 
by  law,  and  to  keep  a  file  of  all  newspapers  in  which  their  official 
advertisements   appear,   in   the   manner   required  of  clerks  of   the 
superior  courts. 

4.  To  keep  an  execution-docket,  wherein  they  must  enter  a  full  ^Ifif5^!?' 
description  of  all  executions  delivered  to  them,  the  dates  of  their  5685- 
delivery,  together  with  all  their  acts  and  doings  thereon,  and  have 

the  same  ready  for  use  in  any  court  of  their  county. 

Section  cited :  49  Ga.  576-578.  Such  docket  as  evidence :  30  Ga.  823 ;  48/581. 
Entry  of  payment  on  this  docket  is  good  evidence:  48  Ga.  581. 

5.  To  keep  a  book  in  which  shall  be  entered  a  record  of  all  sales  ^5685" 
made  by  process  of  court,  or  by  agreement  of  parties  under  the  sanc- 
tion of  court,  describing  accurately  the  property  and  process  under 
which  sold,  the  date  of  the  levy  and  sale,  the  purchaser  and  price. 

6.  To  receive  from  the  preceding  sheriff  all  unexecuted  writs  and  ^tlil1, 5453, 
process,  and  proceed  to  execute  the  same;  to  carry  into  effect  any 

levy  or  arrest  made  by  a  predecessor;  to  put  purchasers  into  posses- 
sion, and  to  make  titles  to  purchasers  at  his  sales,  when  not  done 
by  him. 

Defendant  cannot  make  preceding  sheriff's  sureties  liable,  when  :  2  Ga.  248. 
Successor  of  sheriff  may  make  titles  to  purchaser  without  an  order  of  court : 
7  Ga.  264. 

7.  To  perform  such  other  duties  as  are  or  may  be  imposed  by  law,  $4990- 
or  which  necessarily  appertain  to  their  offices. 

§4381.  Sheriffs  may  execute  justice-court  processes.  Sheriffs  or  their  ^ct|81884"5, 
deputies  may  serve  or  execute  all  summons,  executions,  or  others4192'4781- 
processes  issued  from  justices'  courts,  as  such  processes  may  now  be 
served  or  executed  by  constables,  and  for  such  services  shall  receive 
the  same  fees  as  are  now  allowed  constables:  Provided,  that  while  it 
shall  be  legal  for  the  sheriff  to  serve  justice-court  processes,  he  shall 
not  be  entitled  to  charge  the  defendant,  or  losing  party,  any  greater 
fees  than  those  now  allowed  by  law  to  constables  for  like  service: 
but  if  the  party  wishing  any  process,  mesne  or  final,  served  and  exe- 
cuted, will  pay  to  the  sheriff,  in  advance,  the  difference  in  the  fees 
now  allowed  to  constables  for  such  services,  and  that  allowed  sher- 
iffs for  serving  papers  issued  from  the  superior  courts,  the  sheriff 
shall  be  bound  to  serve  such  process. 

Cited :  82  Ga.  737. 

§4382.   (362.)   Sheriffs   may  administer  oaths.     Sheriffs  and   their  Acts  1878, 
legal  deputies,  in  this  State,  may  administer  oaths  in  all  cases  where,  $4647(5). 
in  discharge  of  the  duties  of  the  office  of  sheriff,  it  may  be  legal  for 
them   to   take  bond  and   security,  or   any  affidavit   which  by  law 
suspends  the  further  execution  of  process  in  their  hands,  and  said 
oaths,  when  so  taken,  shall  be  as  legal  and  binding  and  subject  to 


§§4383-4388      FIRST  TITLE.— CHAPTER  7,  ARTICLE  6.  1082 

Solicitors-general. 

the  same  penalty,  as  to  perjury,  as  oaths  are  when  administered  by 
any  other  officer  in  the  State. 
$4361.  §4383.   (363.)  Books  deposited.     All  books  the  sheriffs  are  required 

to  keep,  after  becoming  full,  must  be  deposited  in  the  offices  of  the 
clerks  of  the  superior  courts,  to  be  kept  as  their  other  books  of  rec- 
ord. 

Acoi>if58i  §4384.  (364.)  Cannot  purchase  at  his  own  sale.  No  sheriff  or  dep- 
$|^6'402a'Uty,  or  other  officer  discharging  a  similar  duty,  will  be  permitted  to 
purchase  any  property  whatever  at  his  own  sale,  upon  his  own  bid, 
nor  upon  the  bid  of  any  other  person  for  him,  directly  or  indirectly; 
and  all  such  sales  and  deeds  in  pursuance  thereto,  intended  to  vest 
in  such  officer  the  title  to  the  property  so  purchased,  shall  be  null 
and  void. 

Stated :  9  Ga.  164.    Discussed :  60  Ga.  227.    Inconsistent  duties  cannot  be 
assumed :  52  Ga.  343. 

APct5i1871"2'  §4385-  (365.)  Fees.  Sheriffs  are  only  entitled  to  such  fees  or 
S5402-  compensation  as  the  law  prescribes,  or  upon  an  omission  of  the 
law,  to  such  reasonable  compensation  as  the  grand  jury  shall  award; 
and  where  they  use  property  themselves,  or  hire  it  out  after  being 
levied  upon,  they  are  not  allowed  a  per  diem  allowance  for  diet,  and 
are  liable  to  the  proper  party  for  the  hire  received. 

Reasonable  compensation  where  the  law  does  not  prescribe  the  amount :  37 
Ga.  606/ 

$$4046,4779.  §4386.  (366.)  Defaulting  sheriffs.  If  any  sheriff  or  deputy  fails  to 
comply  with  the  provisions  of  section  4380,  he  shall  be  fined  for  a 
contempt,  as  the  clerk  of  the  superior  court  is  in  similar  cases.  Sec- 
tion 4366  as  to  removal  also  applies  to  sheriffs. 


ARTICLE  6. 

SOLICITORS-GENERAL. 

^$5881.  §4387.   (372.)  Election  and  term  of  solicitors-general.     There  shall  be 

(d>  a  solicitor-general  for  each  judicial  circuit,  whose  official  term,  ex- 

cept when  commissioned  to  fill  an  unexpired  term,  shall  be  four 
years.  He  shall  be  elected  by  the  General  Assembly,  in  the  manner 
provided  elsewhere  in  this  Code. 

Cannot  represent  defendant  in  civil  action  growing  out  of  matter  for  which 
said  defendant  was  prosecuted  criminally  by  such  solicitor :  93  Ga.  823 ;  see  also 
HGa.47. 

$234.  §4388.   (373.)   Oath.     Before  entering  on  the  duties  of  their  offices, 

beside  the  oath  required  of  all  civil  officers,  they  must  in  addition 
take  the  following,  viz.:   "I  do  swear  that  I  will  faithfully  and  im- 
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partially,  and  without  fear,  favor  or  affection,  discharge  my  duties 
as  solicitor-general,  and  will  take  only  my  lawful  fees  of  office.  So 
help  me  God."  And  must  also  give  such  bond  and  surety  as  is 
required  of  the  solicitor,  who,  by  virtue  of  his  office,  is  attorney- 
general. 

§4389.  (374.)  Vacancy.  Vacancies  occur  and  are  filled  as  pre- 
scribed in  cases  of  the  judges  of  the  superior  courts,  and  the  manner 
of  proceeding  is  in  every  respect  the  same. 

§4390.   (375.)    Qualifications.     No  person  is  eligible  to  the  office  of  Ap.tf31877' 
solicitor-general  who  has  not  been  a  resident  citizen  of  this  State  ^o^iW 
three  years  just  preceding  his  election  or  appointment,  and  who  does  Acobb6522. 
not  permanently  reside  in  the  circuit  at  the  time  of  his  election  or$5866- 
appointment,  and  who  has  not  attained  the  age  of  twenty-five  years, 
and  who  has  not  been  duly  admitted  and  licensed  to  practice  law  in 
the  superior  courts  of  this  State  for  at  least  three  years. 

§4391.  (376.)  On  same  footing  as  judge.  A  person  having  been  ap- 
pointed or  elected  a  solicitor  for  any  circuit  is  on  the  same  footing 
of  a  judge  of  the  superior  court,  as  set  forth  in  section  4314  (as  to 
retaining  his  office). 

§4392.  (377.)  Duties.  Their  duties  within  their  respective  cir- 
cuits are — 

1.  To  attend  each  session  of  the  superior  courts,  regular  or  ad- 
journed, unless  excused  by  the  judge  thereof,  and  remain  until  the 
business  of  the  State  is  disposed  of. 

2.  To  attend  on  the  grand  juries,  advise  them  in  relation  to  mat- ^bbeY*. 
ters  of  law,  and  swear  and  examine  witnesses  before  them.  IfoVb2^ 

3.  To  administer  the  oaths  the  laws  require,  to  the  grand  and ^)c0tb1b32^27 
petit  jurors,  to  the  bailiffs  or  other  officers  of  the  court,  and  other- ^*^3|'54 
wise  to  aid  the  presiding  judge  in  organizing  the  courts  as  he  niayAQ*^4'52 

rpmn'Tp  •  Acts  1853-4, 

lequnt;.  p.  108. 

4.  To  draw  up  all  indictments  or  presentments,  when  requested  $4047- 
by  the  grand  jury,  and  to  prosecute  all  indictable  offenses. 

5.  To  prosecute  or  defend  any  civil  action  in  the  prosecution  or 
defense  of  which  the  State  is  interested,  unless  otherwise  specially 
provided  for. 

6.  To  attend  before  the  Supreme  Court  when  any  criminal  cause 
is  tried  emanating  from  their  respective  circuits,  argue  the  same, 
and  perform  any  other  duty  therein  the  interest  of  the  State  may 
require. 

7.  To  collect  all  moneys  arising  from  fines  and  forfeited  recog- 
nizances, all  costs  on  criminal  cases  when  paid  into  court  before 
judgment,  and  not  otherwise;  and  at  the  fall  term  of  each  court,  ev- 
ery year,  to  settle  with  the  county  treasurer,  and  pay  over  to  him  all 
moneys  due  him  according  to  law,  after  a  fair  and  full  settlement. 
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8.  To  settle  at  the  same  time  with  the  preceding  solicitor,  and 
pay  over  to  him  any  moneys  collected  to  which  he  may  be  enti- 
tled, and  to  render  to  him,  whenever  required  by  him,  a  just  state- 
ment of  the  condition  of  his  interests. 

9.  To  collect  all  moneys  due  the  State  in  the  hands  of  any  es- 
cheators,  and  pay  over  to  the  educational  fund;  and,  if  necessary, 
compel  them  to  pay  by  rule  or  order  of  court,  or  other  legal  means. 

10.  To  collect  all  claims  of  the  State  they  may  be  ordered  to  do 
by  the  comptroller-general,  and  to  remit  the  same  within  thirty 
days  after  collection;  and  on  the  first  day  in  October  every  year  to 
report  to  him  the  condition  of  the  claims  in  their  hands  in  favor  of 
the  State,  particularly  specifying  the  amounts  collected  and  paid, 
from  what  sources  received  and  for  what  purposes,  to  whom  paid; 
what  claims  are  unpaid,  and  why;  what  judgments  have  been  ob- 
tained, when,  and  in  what  court;  what  suits  are  instituted,  in  what 
courts,  and  their  present  progress  and  future  prospects. 

11.  To  perform  such  other  duties  as  are  or  may  be  required  by 
law,  or  which  necessarily  appertain  to  their  office. 

$$4416,4769.  §4393.  (378.)  May  be  ruled.  If  a  solicitor-general  fails  to  comply 
with  the  provisions  of  the  preceding  section,  he  is  liable  to  rule  as 
attorneys  at  law  are,  with  all  the  penalties  and  remedies;  and  on 
failure  to  comply  with  the  terms  of  a  rule  absolute,  within  twenty 
days  from  the  time  it  becomes  final,  it  shall  be  aground  of  impeach- 
ment. 

§4394.  (379.)  Failing  to  attend  court,  liable  to  fine.  If  he  fails  to 
attend  on  the  courts  of  his  circuit  as  required,  he  is  liable  to  be 
fined  for  each  failure  fifty  dollars,  to  be  retained  out  of  his  salary. 

Act  1799,         84395.   (384.)    Solicitor s-qeneral   pro  tern.     When  a  solicitor  is  ab- 

Oobb,574.         °  v  '  .  -,n  „ 

sent  or  indisposed,  or  disqualified  from  interest  or  relationship  to 
engage  in  a  prosecution,  the  presiding  judge  must  appoint  a  compe- 
tent attorney  of  the  circuit  to  act  in  his  place,  or  he  may  command 
the  services  of  a  solicitor-general  of  any  other  circuit  accessible,  or 
he  may  make  a  requisition  on  the  Governor  for  the  attorney-general, 
as  the  emergency  in  his  discretion  may  require. 

May  be  appointed  by  the  court  when  the  solicitor-general  prevented  by 
sickness  or  other  malady,  mental  or  physical :  22  Ga.  212-232.  Court's  discre- 
tion governs  as  to  appointing  a,  pro  tern,  solicitor  on  account  of  the  interest  of 
the  solicitor-general :  41  Ga.  507. 

Cited :  90  Ga.  451. 

General  Note. — Cannot  be  counsel  for  defendant  against  whom,  while  in 
office,  he  instituted  prosecution:  11  Ga.  47;  nor  in  civil  action  growing  out  of 
matter  for  which  he  had  prosecuted  defendant :  93  Ga.  823.  May  take  any 
place  on  side  of  State  in  argument  before  jury:  15  Ga.  476.  Presumption  as 
to  tax/.  Jus.  delivered  to  solicitor-general:  27  Ga.  69. 
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CHAPTER  8. 

ATTORNEYS     AT    LAW. 

§4396.   (387.)    Attorneys,  who  may  practice.     The  following  persons,  ^52°' 5633, 
if  not  specially  declared  ineligible,  are  entitled  to  practice  law  in  the 
courts  of  this  State: 

1.  Those  who  have  been  regularly  licensed  under  laws  of  the 
State  before  the  adoption  of  this  Code. 

2.  Those  who  are  hereafter  licensed  in  the  manner  prescribed  by 
law. 

§4397.  (388.)  Attorneys  admitted  in  the  superior  courts.  Those  who 
are  admitted  to  practice  in  the  superior  courts  may  practice  in  any 
other  court  of  this  State,  except  the  Supreme  Court,  for  which  an- 
other and  special  license  must  be  obtained. 

§4398.   (389.)    Qualification  of  applicant.      Any   male   citizen,    of  Aco^0g'9 
good  moral  character,  who  has  read  law  and  undergone  a  satisfac-  Aqo^79'2 
tory  examination  before  a  judge  of  the  superior  court,  as  hereinafter 
prescribed,  is  entitled  to  plead  and  practice  law  in  this  State. 

§4399.    (390.)  Aliens.     Aliens  who  have  been   two  years  resident  , 

in  the  State,  and  have  declared  their  intention  to  become  citizens, 
pursuant  to  the  Act  of  Congress,  are  eligible  to  admission  as  attor- 
neys at  law. 

§4400.  (391.)  Application  for  admission.  For  the  purpose  of  ad- 
mission, one  must  apply,  by  petition  in  writing,  to  a  superior  court 
during  one  of  its  sessions,  in  a  circuit  of  which  he  is  resident,  or 
has  read  law  therein,  and  must  show — 

1.  His  citizenship. 

2.  That  he  is  of  good  moral  character. 

3.  That  he  has  read  law. 

4.  That  he  has  been  a  resident  of,  or  has  read  law  in,  the  circuit 
as  aforesaid. 

§4401.  (392.)  Evidence  of  preparation.  The  evidence  of  such  facts 
must  be  by  certificate  of  two  attorneys  of  the  court,  or  of  other  evi- 
dence satisfactory  to  the  court.  /) 

§4402.   (393.)   Examination  of  applicant.     The  applicant  must  also   \^y 
be  examined  in  open  court,  touching  his  knowledge —  •/  7  * 

1.  Of  the  principles  of  the  common  and  statute  law  of  England    ^ Q  $ 
of  force  in  this  State. 

2.  Of  the  law  of  pleading  and  evidence. 

3.  The  principles  of  equity,  and  equity  pleading  and  practice. 

4.  The  Revised  Code  of  this  State,  the  Constitution  of  the  United 
States  and  of  this  State,  and  the  rules  of  practice  in  the  superior 
courts. 


** 


§§4403-4407  FIRST  TITLE.— CHAPTER  8.  1086 

Attorneys  at  law. 

§4403.  (394.)  Manner  of  examination.  No  portion  of  such  exam- 
ination must  take  place  out  of  open  court;  and  to  enable  the  judges 
to  have  proper  examination,  they  are  required,  if  there  is  not  ample 
time  during  a  term,  to  appoint  a  time,  at  least  twice  a  year,  at  some 
county-site  in  their  respective  circuits,  which  has  a  bar  of  attorneys 
sufficient  in  numbers  and  qualifications  to  conduct  the  examina- 
tions, and,  if  necessary,  to  request  and  require  the  attendance  of 
attorneys  from  other  places  within  the  circuit,  of  which  appoint- 
ment public  notice  shall  be  given  thirty  days  prior  to  said  time 
in  some  public  gazette.  Application  for  admission  may  be  made  to 
the  judge  of  each  circuit  (as  otherwise  required)  at  any  time. 

§4404.  (395.)  Unqualified  persons  to  be  rejected.  Such  judges  are 
required  to  be  strict,  and  to  reject  any  applicant  who  does  not 
undergo  a  full  and  satisfactory  examination. 

§4405.  (396.)  Mode  of  admission.  If,  on  examination,  the  appli- 
cant is  found  duly  qualified  in  all  the  branches  required,  the  court 
must  direct  an  order  to  be  entered  on  the  minutes,  that,  being  ex- 
amined and  found  to  possess  the  requisite  learning  and  ability,  and 
having  otherwise  complied  with  all  the  conditions  of  the  law,  that, 
upon  taking  the  oath  prescribed,  that  the  clerk  issue  to  him,  on  the 
payment  of  the  fees  and  costs,  a  license  to  plead  and  practice  law  in 
the  superior  courts  of  this  State. 

Acts^i859,  §4406.  (398.)  None  of  the  preceding  requisitions  are  applicable 
i88s!  p!  44'  t°  any  graduate  of  the  Law  Department  of  the  University  of  Geor- 
1893)  p.  180.  S^a'  the  Law  School  of  Mercer  University,  the  Law  Department  of 
Emory  College,  or  the  Atlanta  Law  School,  but  upon  presentation 
of  a  diploma  of  graduation  from  either  of  these  institutions,  such 
graduate  shall  be  authorized  to  plead  and  practice  in  all  the  courts 
of  this  State,  without  further  examination,  upon  payment  of  the 
usual  fees,  and  upon  taking  the  oath  and  receiving  the  license  pre- 
scribed by  law.  And  the  judges  of  the  superior  courts  in  their 
respective  circuits  are  authorized  in  their  discretion  to  hold  special 
terms  of  said  courts  for  the  purpose  of  admitting  to  the  bar  any 
person  or  persons  who  may  have  a  diploma  from  either  of  such 
institutions. 

S°23438,      i440^  (39?- )  Attorney's  oath.  The  oath  of  an  attorney  is  as  follows: 

"I,   ,   swear  that  I  will  justly  and  uprightly  demean   myself, 

according  to  the  laws,  as  an  attorney,  counselor  and  solicitor,  and 
that  I  will  support  and  defend  the  Constitution  of  the  United  States 
and  the  Constitution  of  the  State  of  Georgia.  So  help  me  God." 
Which  oath  must  be  taken  in  open  court,  and  entered  on  the  min- 
utes thereof. 


1087  FIRST  TITLE.— CHAPTER  8.  §§ 4408-4412 

Attorneys  at  law. 

§4408.    (399.)  Lawyers  from  other  States,  how  admitted.     Attorneys  A^^g 
at  law  residing  in  other  States  of  the  Union,  having  license  to  prac-  ^q*^3^ 
tice  law  in  a  circuit  court  therein,  where  by  law  the  attorneys  of  Actswrs, 
this  State  are  permitted  to  practice  law,  may  practice  in  the  supe-  §9- 
rior  courts  of  this  State,  and  by  submitting  to  and  undergoing  such 
examination  as  to  the  laws  of  this  State,  as  the  judge  of  the  superior 
court  where  such  application  is  made  may  require — 

1.  By  presenting  a  petition  in  writing  for  such  purpose  to  the 
judge  of  the  superior  court  of  any  circuit,  either  in  term  time  or 
vacation. 

2.  By  producing  before  him  a  certificate  from  a  judge  of  the  cir- 
cuit or  district  court  of  the  State  of  which  they  are  citizens,  under 
the  seal  of  said  court,  stating  that  the  applicant  is  of  good  moral 
character,  and  has  been  legally  admitted  to  practice  law  in  such  cir- 
cuit, and  that,  by  the  laws  of  such  State,  the  attorneys  of  this  State 
are  allowed  to  practice  law  therein. 

§4409.  (400.)  Order  of  admission.  On  reading  such  petition  and 
certificate,  such  judge  shall  grant  an  order  that  the  applicant  be  ad- 
mitted to  practice  law  in  this  State,  and  shall  order  the  clerk  of  the 
superior  court  of  the  county  to  enter  it  on  his  minutes  and  file  the 
proceedings,  on  the  payment  of  his  legal  fees;  which,  when  done,  is 
a  sufficient  license. 

§4410.    (401.)  Lawyers  from  States  that  do  not  allow  Georgia  lawyers  $9. 
to  practice  therein.     Such  attorneys  at  law  of  any  State  are  not  thus 
permitted  to  practice  law  herein,  unless  those  of  this  State  are  like- 
wise permitted  to  practice  law  in  their  courts. 

§4411.  (402.)  Lawyers  from  other  States  may  be  admitted  in  this.  -A-ctsms, 
Those  attorneys  at  law  of  other  States,  who  become  residents  of  this$9- 
State,  and  do  not  come  under  the  provisions  of  the  preceding  sec- 
tions, by  producing  to  the  court  satisfactory  evidence  that  they  were 
attorneys  at  law,  in  good  standing,  in  a  court  of  similar  jurisdiction 
in  the  State  from  which  they  came,  may  be  immediately  admitted 
to  plead  and  practice  law  in  this  State,  by  submitting  to  and  under- 
going such  examination  as  to  the  laws  of  this  State  as  the  judge  of 
the  superior  court,  where  the  application  is  made,  may  require. 

§4412.  (403.)  Lawyers,  how  admitted  in  the  Supreme  Court.  Any 
attorney  authorized  to  practice  law  in  the  superior  courts  of  this 
State  is  permitted  to  practice  law  in  the  Supreme  Court — 

1.  By  exhibiting  to  the  court  proof  of  good  private  and  profes- 
sional character;  and  otherwise  complying  with  the  terms  of  its 
rules. 

2.  By  taking  the  oath  prescribed. 

Brief  of  attorney  not  admitted  to  Supreme  Court,  not  considered  by  such 
court:  95  Ga.  799. 


§§4413-4415  FIRST  TITLE  —CHAPTER  8.  1088 

Attorneys  at  law. 

^obD39i  §4413.  (404.)  Counsel  employed  failing  to  render  service.  Attorneys 
^36436,36656' are  Pr°hibited  from  collecting  any  note  or  other,  contract  in  writing 
given  as  a  fee  in  any  cause,  which  cause  they  have  failed  to  attend 
to  in  person  or  by  some  competent  attorney,  from  the  time  of  em- 
ployment until  the  rendition  of  judgment,  and  the  same  shall  be  null 
and  void  unless  they  were,  by  contract,  released  from  such  duty. 

As  to  failure,  by  reason  of  conduct  of  leading  counsel,  and  not  being  called 
upon  to  perform  services :  75  Ga.  494. 

Acts  i83i  §4414.  (405.)  Transferring  notes  or  other  obligations.  The  trans- 
Cobb,  9i.  fer  0f  sncn  note  or  obligation  subjects  them  to  forfeit  and  pay  to 
the  person  from  whom  the  same  was  taken  double  the  amount 
thereof,  recoverable  in  any  court  having  jurisdiction  of  the  same,  un- 
less such  person  is  saved  harmless  against  all  fees,  costs,  and  other 
necessary  expenses  on  account  thereof. 

By  Act  of  1831,  such  notes  are  void,  although  in  the  hands  of  an  innocent 
transferee,  if  the  attorney  fails  to  see  the  case  in  judgment:  21  Ga.  195. 

$3667, 3643,      84415.   (406.)   Fees,  how  settled.     Unless  otherwise  stipulated,  one- 

3665,2814.  O  V  /•  >  _  r  3 

half  of  the  fee  in  any  cause  is  a  retainer,  and  due  at  any  time,  unless 
the  attorney,  without  sufficient  cause,  abandons  the  case  before  ren- 
dering service  to  that  value;  but  in  cases  where  he  has  rendered  such 
service,  and  cannot  render  the  balance  of  service — from  the  act  of 
his  client,  providential  cause,  election  to  office,  or  removal  out  of 
the  State — he  is  entitled  to  retain  the  amount,  or  a  due  proportion, 
if  collected,  or  sue  for  it  and  collect  it,  if  not;  where  no  special  con- 
tract is  made,  the  attorney  may  recover  for  the  services  actually 
rendered. 

Where  special  contract  made :  39  Ga.  78-81.  Has  a  lien  superior  to  all  other 
liens  on  all  property  recovered  for  fees :  45  Ga.  167.  Must  prove  value  of  serv- 
ices, to  be  able  to  recover  for  fees :  45  Ga.  171.  Where  a  verdict  giving  fees 
was  sustained  by  the  evidence:  47  Ga.  405.  Bringing  money  into  court,  the 
trustee  should  pay  own  attorneys :  56  Ga.  264.  Failure  to  recover  in  the  suit 
is  no  bar  to  fees :  60  Ga.  217.  When  trustee's  attorney  fees  are  not  allowed : 
32  Ga.  31-38  ;  56/264.  Guardians  allowed  for  attorney  fees  in  collecting  ward's 
moneys :  29  Ga.  82-101.  Client  cannot  dismiss  suit  without  paying  attorney 
fees:  56  Ga.  279-281.  Section  cited  ;  one-half  of  attorney  fees  a  retainer,  and 
is  due  at  once  unless  otherwise  stipulated :  62  Ga.  136.  When  employment  by 
principal  does  not  bind  security  for  fees:  55  Ga.  470.  Fee  of  counsel  is  not  in- 
cluded under  the  term  costs  and  expenses :  56  Ga.  655,  656.  No  one  can  sat- 
isfy a  judgment  or  execution  until  attorney's  claim  for  fees  settled :  53  Ga.  43. 
Fees  by  contract :  50  Ga.  599.  Contract  for  certain  amount  for  fees  if  money 
collected,  depends  on  such  collection  :  55  Ga.  283.  Attorneys  have  a  lien  on  a 
suit  for  fees,  regardless  of  client's  desires  in  the  matter:  63  Ga.  496.  Counsel 
can  prosecute  a  suit  begun  for  their  fees :  63  Ga.  630.  Where  no  counsel  fees 
should  be  permitted  by  way  of  damages:  63  G a.  242.  Where  fees  were  not 
champertous:  55  Ga.  283.  When  are:  57  Ga.  263.  Attorney's  lien  on  the  exe- 
cution but  not  on  the  judgment  for  fees:  19  Ga.  85.  Where  no  fees  by  way  of 
damages  should  have  been  permitted :  59  Ga.  797,  798.     Where  fees  denied  as 
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against  the  holder  of  a  draft  sued  on  :  59  Ga.  841-848.  Cannot  collect  fees  by 
ruling  his  client :  34  Ga.  377.  Fees  cannot  be  included  in  the  enforcement  of  a 
lien  on  a  crop  :  57  Ga.  333 ;  49/604. 

Where  attorney  brings  money  into  court  by  levy  and  sale,  which  is  taken  by 
older  fi.  fa. ,  he  is  not  entitled  to  fees  out  of  the  fund :  71  Ga.  680. 

§4416.    (407.)  Liability  of  attorneys  to  be  ruled.     Where  attorneys  #4393, 4769. 
retain  in  their  hands  the  money  of  their  clients  after  it  has  been 
demanded,  they  are  liable  to  rule   (and  otherwise)  as  sheriffs  are, 
and  incur  the  same  penalties  and  consequences. 

Testing  the  right  to  fees  by  ruling  the  attorney  :  55  Ga.  283-285,  286.  Can- 
not by  rule  compel  the  attorney  to  perform  a  decree  against  his  client :  56 
Ga.  471,  571,  572.  Section  cited,  and  answer  by  attorney  to  rule  can  be  trav- 
ersed :  58  Ga.  223.  Under  a  rule,  attorney  permitted  to  set  off  his  fees  against 
it:  58  Ga.  348.  Attachment  for  contempt  against  an  attorney  and  his  bank- 
ruptcy ;  habeas  corpus:  59  Ga.  523.  Client  may  enforce  rule  by  fi.  fa.  ®r  at- 
tachment :  58  Ga.  121.     Only  ruled  for  the  sum  collected  :  57  Ga.  525-528. 

Facts  here  no  defense  to  rule  by  administrator  de  bonis  non  against  attorney 
for  moneys  collected  for  first  administrator:  67  Ga.  329. 

Attorney  cannot  retain  entire  amount  collected  because  portion  due  him  as 
fees  :  67  Ga.  329. 

Attorney  having  arranged  with  former  administrator  to  retain  funds,  and 
admission  of  this  fact  by  the  heirs,  not  binding  on  administrator  de  bonis  non: 
70  Ga.  349. 

Attorney  retaining  money  collected  to  secure  fees  or  to  indemnify  himself 
as  surety  on  administrator's  bond,  liable  to  rule  :  70  Ga.  349. 

Attorney  not  entitled  to  fees  for  collecting  money  which  he  refuses  to  pay 
over :  70  Ga.  350. 

Verdict  "with  legal  interest,"  means  twenty  per  cent,  after  demand:  70 
Ga.  350. 

§4417.  (408.)  Authority  to  bind  clients.  They  have  authority  to  $$4513,4457, 
bind  their  clients  in  any  action  or  proceeding,  by  any  agreement  in 
relation  to  the  cause,  made  in  writing,  and  in  signing  judgments, 
entering  appeals,  and  by  an  entry  of  such  matters,  when  permissi- 
ble, on  the  dockets  of  the  court;  but  they  cannot  take  affidavits  re- 
quired of  their  clients,  unless  specially  permittedjby  law. 

Attachment  affidavit,  sufficiently  sworn  to  by  attorney  for  client,  when 
states  positively  as  to  the  debt :  7  Ga.  167.  Attachment  affidavit  by  attorney 
should  be  positive  that  debtor  resides  out  of  the  State  :  9  Ga.  598.  Attorney's 
affidavit  for  attachment  should  be  positive  as  to  the  grounds  :  28  Ga.  351.  No- 
tary public  also  attorney,  cannot  qualify  his  client  to  attachment  affidavit : 
37  Ga.  678-681.  Affidavit  in  forma  pauperis  to  entitle  a  party  to  appeal  cannot 
be  made  by  his  attorney  :  25  Ga.  262,  263.  Affidavit  to  foreclose  mortgage  by 
attorney  should  recite  that  he  is  counsel  for  mortgagee :  39  Ga.  312.  As  to 
entering  an  appeal  when  ratified  by  the  principal:  6  Ga.  92-99;  9/487.  Can- 
not release  a  witness  for  his  client  without  being  specially  authorized :  33 
Ga.  49.  Confessions  of  judgment  by  attorney  presumed  to  be  by  authority : 
36  Ga.  108.  Confessions  of  judgment  by  attorney  set  aside  by  court  on  proof 
of  want  of  authority:  39  Ga.  394.  Where  client  knows  of  the  confession  of 
judgment  by  his  attorney,  sufficient:  42  Ga.  168-171.  Attorney  cannot  for 
plient  make  the  affidavit  provided  in  section  4641:  48  Ga.  351.  Section  cited 
69 
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and  discussed  :  50  Ga.  248.  Affidavit  before  attorney's  clerk,  valid :  50  Ga.  426- 
434.  Where  one  acting  as  defendant's  counsel  could  not  bind  plaintiff :  57 
Ga.  447.  Cannot  release  defendant's  property  from  the  lien  of  a  judgment : 
56  Ga.  617.  Payment  by  attorney  to  agent  of  plaintiff  releases  the  attorney : 
59  Ga.  562.  Married  woman  controlled  by  her  attorney's  agreement  relating 
to  her  separate  estate :  60  Ga.  189-191. 

Attorney  for  plaintiff  in  fi.fa.  collecting  claims  for  defendant  to  be  applied 
to  fi.  fa.,  failing  so  to  apply  them,  plaintiff  is  not  bound;  as  to  such  claims 
attorney  represented  defendant :  70  Ga.  381. 

Attorney  of  mortgagee  incompetent  as  notary  to  probate  the  mortgage :  46 
Ga.  253 ;  rule  as  to  attorneys  not  extended  by  implication  :  71  Ga.  387. 

How  and  when  to  successfully  attack  confession  of  judgment  by  attorney  of 
record :  74  Ga.  752. 

Agreed  statement  of  facts,  in  writing,  not  opened  for  alteration,  here;  the 
parties  were  bound :  75  Ga.  342. 

Agreement  to  allow  copy  lease  instead  of  original,  no  admission  of  its  terms : 
77  Ga.  584. 

Under  facts,  payment  by  city  to  attorney  was  payment  to  client :  78  Ga.  343. 

Consent  of  counsel,  without  fraud,  to  decree  is  consent  of  party :  79  Ga.  649. 

Agreements  of  counsel,  in  open  court,  bind  clients,  though  not  authorized 
by  them :  84  Ga.  298. 

Declarations  of  attorney  in  court,  out  of  hearing  of  client,  not  admissible  to 
prove  client's  malice :  86  Ga.  463. 

Attorney  may  refer  cause  to  arbitration  without  special  permission  from 
client :  89  Ga.  83 ;  see  also  31  Ga.  2,  3,  22. 

Counsel  may  bind  client  by  consent  verdict,  although  client  is  married 
woman  asserting  right  of  homestead :  93  Ga.  279. 

$3717.  §4418.   (409.)  Limitations  on  authority.     Without  special  author- 

ity, attorneys  caunot  receive  anything  in  discharge  of  a  client's 
claim  but  the  full  amount  in  cash. 

"Where  attorney  was  compelled  to  sue  sheriff:  34  Ga.  173.  Section  cited 
and  discussed:  53  Ga.  660.  Failure  of  defendant's  attorney  to  apply  sum  col- 
lected to  plaintiff's  debt,  does  not  affect  plaintiff:  57  Ga.  447.  Section  cited 
and  construed :  62  Ga.  42-46.  Agent  employing  attorney  for  his  principal  can 
make  a  binding  contract  on  his  principal  as  to  terms  of  such  employment :  59 
Ga.  562. 

Attorney-general  cannot  bind  State  by  settling  tax  executions  in  litigation, 
at  less  than  full  amount :  66  Ga.  403. 

Attorney  for  plaintiff  in  fi.fa.  collecting  claims  for  defendant  to  be  applied 
to  fi.fa.,  failing  so  to  apply  them,  plaintiff  not  bound  :  70  Ga.  381. 

Attorney's  authority  to  receive  personalty  in  discharge  of  client's  debt,  not 
questioned  by  third  person :   77  Ga.  594. 

^eos1 'sells7'      §4419.  Improper  conduct  by  counsel.     Where  counsel  in  the  hearing 

9o°Ga  601    °^  tne  jury  make  statements  of  prejudicial  matters  which  are  not 

wGa  728    *n  evidence,  it  is  the  duty  of  the  court  to  interpose  and  prevent  the 

85  Ga.  818.  samej  and,  on  objection  made,  he  shall  also  rebuke  the  same,  and  by 

all  needful  and  proper  instructions  to  the  jury  endeavor  to  remove  the 

improper  impression  from  their  minds;  or,  in  his  discretion  he  may 

order  a  mistrial  if  plaintiff's  attorney  is  the  offender. 

See  general  note  hereafter,  catchword  "Argument,"  and  general  note  after 
section  4338. 
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§4420.  (410.)  Advice  of  attorney  no  relief  to  client.  Clients  shall 
not-  be  relieved  from  their  liability  to  damages  and  penalties  im- 
posed by  law,  on  the  ground  that  they  acted  under  the  advice  of  their 
counsel,  but  are  entitled  to  redress  from  them  for  unskillful  advice. 

Evidence  as  to  advice  of,  protects  client,  how  far,  as  showing  motive,  etc. : 
14  Ga.  27-32.  Where  the  sheriff's  attorney's  advice  saved  the  sheriff  from  loss : 
39  Ga.  521.  Malicious  prosecution,  advice  of  counsel,  while  it  does  not  pro- 
tect entirely,  yet  mitigates  damages :  55  Ga.  302,  297.  Neglect  of  attorney 
only  can  prevent  him  from  recovering  for  fees:  60  Ga.  217.  Getting  out  dis- 
tress warrant  for  too  large  an  amount,  by  attorney's  advice,  does  not  relieve 
from  liability :  54  Ga.  224-230. 

See  general  note  hereafter. 

Unskillful  advice  as  to  title  gives  right  of  action  at  once :  72  Ga.  82. 

Special  damage  flowing  from  such  advice  is  not  cause  of  action  :  72  Ga.  82. 

Limitation  commences  to  run  from  date  of  advice,  and  suit  barred  here :  72 
Ga.  82 ;  see  also  33  Ga.  173 ;  96/798. 

Where  advice  of  counsel  admissible  in  evidence  to  show  motive  in  making 
payment :  76  Ga.  713. 

Advice  of  counsel,  as  to  fraudulent  conveyance,  immaterial  in  case  where 
the  land  is  sought  to  be  subjected  to  grantor's  debt:  75  Ga.  800. 

No  fraud  or  deceit  alleged,  plaintiff's  attorney  not  liable  to  defendant's 
surety  for  drawing  replevy  instead  of  forthcoming  bond  :  84  Ga.  12. 

In  suit  for  malicious  prosecution,  advice  of  counsel  shown  on  question  of 
malice  and  probable  cause :  73  Ga.  535 ;  see  also  81  Ga.  675 ;  55/299 ;  81/475. 

§4421.  (411.)  Party  not  bound  by  act  of  unemployed  counsel.  If  it 
be  alleged  by  a  party  for  whom  an  attorney  appears  that  he  does  so 
without  authority,  the  court  may,  at  any  stage  of  the  proceedings, 
relieve  the  party  for  whom  the  attorney  assumed  to  appear  from  the 
consequences  of  his  acts,  if  fully  satisfied  such  allegation  is  true. 

What  is  sufficient  evidence  of  an  attorney's  employment:  34  Ga.  328.  Pre- 
sumed that  an  attorney's  appearance  is  authorized:  36  Ga.  108.  Judgment 
confessed  by  attorney  will,  on  proof  of  his  want  of  authority,  be  set  aside :  39 
Ga.  394.  When  cannot  readily  set  aside  a  confession  of  judgment  by  an 
attorney  :  53  Ga.  491-493. 

Parties  accepting  services  of  attorney  for  coparty,  not  bound  for  fees  here : 
65  Ga.  719,  720. 

Where  defendant,  after  acquiescing  for  sixteen  years,  was  estopped  to  deny 
attorney's  authority  to  confess  judgment  for  him :  73  Ga.  123. 

§4422.    (412.)    Unauthorized  appearance  is  contempt.     Any  attorney  $4046. 
appearing  for  a  person  without  being  employed,  unless  by  leave  of 
the  court,  is  guilty  of  a  contempt  of  court,  and  must  be  fined  in  a 
sum  not  less  than  five  hundred  dollars. 

§4423.  (413.)  Proof  of  authority  may  be  required.  The  presiding 
judge  or  justice  may,  on  motion  of  either  party,  and  on  showing 
reasonable  grounds  therefor,  require  any  attorney  who  assumes  the 
right  to  appear  in  the  cause  to  produce  or  prove  the  authority  under 
which  he  appears,  and  to  disclose,  whenever  pertinent  to  any  issue, 
the  name  of  the  person  who  employed  him,  and  may  grant  any  order 
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that  justice  may  require  on  such  investigation;  but,  prima  facie, 
attorneys  shall  be  held  authorized  to  properly  represent  any  cause 
they  may  appear  in. 

Without  evidence,  court  refused  to  recognize  right  of  creditor's  attorney 
to  acknowledge  service  for  absent  debtor  (defendant)  upon  attorney's  state- 
ment in  his  place :  94  Ga.  643. 

§4424.  (414.)  When  several  attorneys  are  employed  on  the  same  side. 
When  two  or  more  attorneys,  being  employed  on  the  same  side,  dis- 
pute about  the  direction  to  be  given  to  their  cause,  and  the  client  is 
not  present,  the  judge  shall  hear  all  the  facts  and  give  preference  to 
the  leading  counsel. 

§4425.  (415.)  Leading  counsel.  The  leading  counsel  is  he  who,  at 
the  time  of  the  trial  or  raising  of  any  issue  connected  with  the 
cause,  is,  in  the  judgment  of  the  court,  the  counsel  upon  whom  the 
client  relies  more  than  any  other. 

The  attorney  whose  name  is  subscribed  to  the  pleadings,  if  not  surrepti- 
tiously appended,  is  to  be  regarded  as  leading  counsel :  33  Ga.  243. 

§4426.  (416.)  Counsel  first  employed.  If  there  is  more  than  one 
upon  whom  the  client  thus  relies,  the  court  shall,  as  between  them, 
give  him  preference  who  was  first  employed. 

§4427.  (417.)  Special  duties  enumerated.  It  is  the  duty  of  attor- 
neys at  law — 

Cannot  take  advantage  of  his  own  acts :  60  Ga.  53-56.  When  one  of  asso- 
ciate counsel  cannot  take  advantage  of  the  other's  absence :  61  Ga.  470. 

$4419.  1.  To  maintain  the  respect  due  to  courts  of  justice  and  judicial 

officers. 

Commented  on  :  48  Ga.  498-500. 

2.  To  employ,  for  the  purpose  of  maintaining  the  causes  confided 
to  them,  such  means  only  as  are  consistent  with  truth,  and  never  to 
seek  to  mislead  the  judges  or  juries  by  any  artifice  or  false   state- 
ment of  the  law. 
$5199  3.  To  maintain  inviolate  the  confidence  and,  at  every  peril   to 

themselves,  to  preserve  the  secrets  of  their  clients. 

Section  cited  and  discussed :  59  Ga.  328. 
See  note  to  section  5199 

^oQo9:i?10,  4.  To  abstain  from  all  offensive  personalties,  and  to  advance  no 
fact  prejudicial  to  the  honor  or  reputation  of  a  party  or  a  witness, 
unless  required  by  the  justice  of  the  cause  with  which  they  are 
charged. 

Latitude  of  speech  permitted,  but  with  certain  limits:  18  Ga.  495-508. 
Counsel  protected  for  words  used  in  argument,  unless  malice  shown :  51 
Ga.  119. 

See  note  to  section  3840. 
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5.  To  encourage  neither  the  commencement  nor  continuance  of 
an  action  or  proceeding  from  any  motives  of  passion  or  interest. 

It  is  not  champertous  where  attorney  agrees  to  take  certain  percentage, 
but  not  to  be  liable  for  costs :  55  Ga.  284.  But  otherwise  where  he  was  to  pay 
costs  as  well  as  receive  percentage :  57  Ga.  263 ;  66/743. 

See  note  to  section  3668. 

6.  Never  to  reject,  for  a  consideration  personal  to  themselves,  the 
cause  of  the  defenseless  or  oppressed. 

Eeferred  to :  48  Ga.  350. 

§4428.   (3958.)  Delinquent  attorney  to  be  stricken  from  the  roll.     If  A<?  V^IVft 
any  attorney  shall  retain  in  his  hands  any  money  received  by  him 
for  any  client,  after  being  ordered  by  the  court  to  pay  over  the  same 
to  the  principal,  he  shall  be  stricken  from  the  list  of  attorneys. 

When  only  liable  for  money  actually  collected :  57  Ga.  525.  When  client 
could  enforce  rule  absolute  against  attorney  for  contempt  by  attachment  or 
fi.fa.:  58  Ga.  122.     Imprisonment  of  attorney:  59  Ga.  523. 

§4429.  (418.)  Special  causes  of  removal.  An  attorney  must  be 
removed  for  the  following  causes  by  the  superior  court  of  the  county 
of  his  residence: 

1.  Upon  his  being  convicted  of  any  crime,  or  misdemeanor  involv- 
ing moral  turpitude.  In  either  case  the  record  of  his  conviction  is 
conclusive  evidence. 

2.  When  any  judgment  or  rule  absolute  has  been  rendered  against 
him  for  money  collected  by  him,  as  an  attorney,  which  he  fails  to 
pay  within  ten  days  after  the  time  appointed  in  the  order,  in  which 
case  the  record  of  the  judgment  is  conclusive  evidence,  unless  ob- 
tained without  any  service  under  some  law  authorizing  such  a 
proceeding. 

Cited :  71  Ga.  460. 

3.  Upon  it  being  shown  to  the  satisfaction  of  the  court  that  he 
has  been  guilty  of  any  deceit  or  willful  misconduct  in  his  profession. 

4.  For  want  of  a  sound  mind,  or  for  indecent  behavior  in  or  out 
of  the  court-house,  whereby  he  becomes  a  nuisance  to  the  court,  his 
brother  members  of  the  bar,  or  the  public. 

Conduct  of  attorney  here  held  to  be  cause  for  disbarment :  90  Ga.  153. 

§4430.  (419.)  May  be  reinstated,  and  how.  When  an  attorney  at 
law  is  thus  removed,  after  the  lapse  of  twelve  months  (unless  re- 
moved under  the  first  ground  of  the  preceding  section),  it  is  in  order 
for  him  to  be  restored  upon  the  application  of  two-thirds  of  the 
members  of  the  bar  of  the  county  where  he  was  removed,  and  of 
those  who  usually  practice  in  the  superior  court  of  said  county,  if 
approved  by  the  judge  of  the  circuit. 
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§4431.  (420.)  Proceedings  to  remove  an  attorney.  The  proceedings 
to  remove  an  attorney  may  be  taken  by  the  court  of  its  own  motion, 
or  upon  the  motion  of  an  attorney  at  law,  or  other  citizen. 

Section  cited,  and  a  case  of  removal  of  an  attorney  :  63  Ga.  567. 

§4432.  (421.)  Must  be  in  writing.  The  accusation  must  be  in  writ- 
ing, signed  by  the  movant  or  his  attorney  at  law,  and  when  the 
proceeding  is  taken  by  the  court,  it  may  be  drawn  up  by  the  solicitor 
or  the  clerk,  under  the  direction  of  the  court. 

§4433.  (422.)  Verified  by  oath,  when.  If  the  proceedings  are  upon 
the  information  of  another,  the  accusation  must  be  verified  by  the 
oath  of  the  person  making  it,  or  some  other  person,  and  presented 
to  the  court. 

§4434.  (423.)  Order  for  appearance.  The  court  must  then,  if  of 
opinion  that  the  accusation  would,  if  true,  be  grounds  of  removal, 
make  an  order  requiring  the  accused  to  appear  and  answer  the  same 
at  a  specified  day  during  the  same  or  at  the  next  term,  and  must 
cause  a  copy  of  the  order  and  accusation  to  be  served  on  the  accused 
within  a  prescribed  time  before  a  day  appointed  in  the  order. 

§4435.  (424.)  The  accused  must  appear .  The  accused  must  appear 
at  the  time  appointed  in  the  order,  and  answer  the  accusation,  unless, 
for  sufficient  cause,  the  court  assign  another  day  for  that  purpose; 
if  he  does  not  appear,  the  court  may  proceed  and  determine  the  ac- 
cusation in  his  absence. 

§4436.  (425.)  Answer  of  accused.  The  accused  may  answer,  either 
by  objecting  to  the  sufficiency  of  the  accusation,  or  by  denying  its 
truth — either  of  which  must  be  entered  on  the  minutes. 

§4437.  (426.)  Objections  by  the  accused.  If  the  objection  to  the 
sufficiency  of  the  accusation  be  not  sustained,  the  accused  must  an- 
swer it  forthwith. 

§4438.  (427.)  Plea  or  refusal  to  answer.  If  he  pleads  guilty,  or  re- 
fuses to  answer  the  accusation,  the  court  must  proceed  to  judgment 
of  removal;  if  he  denies  the  accusation,  the  court  must  immedi- 
ately, or  at  such  time  as  it  may  appoint,  proceed  to  try  the  same — 
the  accused  having  a  right  to  demand  a  trial  by  jury. 

§4439.  (428.)  Effect  of  judgment.  A  judgment  of  acquittal  is  final, 
but  from  a  judgment  of  removal  there  may  be  a  motion  for  a  new 
trial,  and  a  review  by  the  Supreme  Court,  as  in  other  cases. 

§4440.  (429.)  Proceedings,  by  whom  instituted.  The  proceedings, 
when  instituted  by  the  court  of  its  own  motion,  are  conducted  in 
the  name  of  the  State — the  solicitor  appearing  to  sustain  the  accu- 
sation— and  when  on  the  information  of  another,  in  the  name  of  the 
State  on  the  information  of  such  person. 

§4441.  (480.)  Witnesses  compelled  to  attend.  Either  party  has  a 
right  to  subpoenas  and  other  process  to  compel  the  attendance  of  wit- 
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nesses,  and  testimony  may  be  taken  by  deposition  in  such  cases  and 
in  the  same  manner  as  in  actions  at  law,  and  the  court  may,  in  its 
discretion,  require  the  informant  to  give  security  for  cost;  and  fail- 
ing so  to  do  within  the  time  prescribed,  the  proceedings  must  be  dis- 
missed at  the  cost  of  the  informant. 

§4442.  (431.)  Costs,  how  taxed  and  collected.  When  the  proceedings 
are  in  the  name  of  the  State,  the  costs  are  paid  as  in  criminal  cases; 
when  in  the  name  of  the  State  on  the  information  of  another,  if  the 
accusation  is  not  sustained,  judgment  is  rendered  against  the  in- 
formant and  his  security  for  the  costs,  if  the  same  has  been  given; 
but  if  the  accusation  is  sustained  against  the  accused,  judgment  for 
costs  must  be  rendered  against  him. 

§4443.  (432.)  Upon  the  death  of  informant .  Upon  the  death  of  the 
informant,  if  there  be  but  one,  the  proceedings  abate,  unless  some 
other  person  is  substituted  in  his  place,  which  may  be  done  on  ap- 
plication to  the  court;  if  there  is  more  than  one  informant  the  pro- 
ceedings continue  on  the  information  of  the  survivor. 

§4444.  (433.)  The  jury  who  try  the  case.  It  is  in  the  province  of 
the  jury  who  try  such  proceedings,  if  they  find  in  favor  of  the  ac- 
cused, also  to  find  they  were  malicious,  if  they  so  believe;  and  upon 
such  finding,  the  rights  of  the  accused  against  the  informant  are  the 
same  as  in  cases  of  malicious  prosecution  on  the  criminal  side  of  the 
court. 

§4445.  (434.)  Attorney  failing  to  pay  tax.  And  whenever  it  shall 
be  made  to  appear  to  any  judge  of  the  superior  courts  that  any  at- 
torney at  law  practicing  in  said  court  has  failed,  or  fails,  to  pay  his 
professional  tax  levied  according  to  the  laws  of  this  State,  and  exe- 
cution has  been  issued  for  the  same  by  the  tax-collector  and  returned 
by  the  proper  officer  "no  property  to  be  found,"  it  shall  be  the  duty 
of  the  judge  presiding  in  the  superior  court  of  the  county  in  which 
the  said  attorney  resides  to  cause  the  clerk  of  said  court  to  issue  a 
rule  requiring  said  attorney  to  show  cause,  by  the  next  term  of  said 
court,  why  he  should  not  be  struck  from  the  list  of  attorneys,  and 
his  license  to  practice  declared  of  no  effect,  for  his  failure  to  pay  his 
said  professional  tax- — which  rule  shall  be  served  by  the  sheriff  upon 
said  attorney  twenty  days  before  the  next  term  of  said  court;  and  if, 
at  said  term  of  said  court,  said  attorney  fails  to  show  sufficient 
cause,  said  judge  shall  pass  an  order  striking  said  attorney  from  the 
list  of  attorneys,  and  declare  his  license  to  practice  in  the  courts  of 
law  and  equity  in  this  State  null  and  of  no  effect. 

City  can  tax  the  business  of  an  attorney :  54  Ga.  645 ;  53/616.  "Professions" 
in  tax  Act  includes  attorneys,  and  each  member  of  a  firm  may  be  taxed :  59  Ga. 
187. 
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General  Note.  Notes  from  Code  of  1882  : 

Argument,  professional  propriety  as  to:  27  Ga.  207.  May  refer  to  and  use 
written  one  before  the  jury:  29  Ga.  82.  Counsel  for  plaintiff  should  have  a 
fair  chance  to  argue  the  case  before  the  jury  ;  practice:  25  Ga.  85.  Supposed 
facts  not  proven  should  not  be  attempted  to  be  argued  before  the  jury  :  10  Ga. 
512.  Latitude  of  speech  should  be  allowed  counsel,  within  certain  limits  :  18 
Ga.  495 ;  49/255 ;  55/467 ;  60/367.  Should  not  indulge  in  inferences  from  evi- 
dence, not  warranted  thereby:  20  Ga.  203.  Should  not  argue  facts  not  in  evi- 
dence before  the  jury :  25  Ga.  226.  May  argue  their  view  of  the  law  before  the 
jury  in  criminal  cases:  56  Ga.  503.  Who  should  commence  and  conclude. — In  ap- 
peals from  ordinary's  order  setting  up  a  will,  the  propounder :  6  Ga.  324.  From 
assessment  of  damages  by  appraisers,  the  party  originally  moving  in  the  case 
below:  9  Ga.  359.  Attachments,  issue  on  affidavit  in,  the  defendant  generally: 
28  Ga.  109,  110.  Administration,  the  applicant  for  letters  of,  generally :  9  Ga. 
199.  Burden  of  proof ,  the  one  having  such  burden:  24  Ga.  211.  Claim  cases: 
See  Eule  13  of  superior  court,  section  5644,  and  section  4624  and  note  thereto. 
Criminal  cases:  See  section  1029  of  Penal  Code  (Vol.  III.)  and  note  thereto. 
Dower,  issue  on  return  of  commissioners  to  lay  off,  the  applicant  for :  47  Ga.  612. 
Demurrer,  the  movant  in :  39  Ga.  232.  Devisavit  vel  non,  the  propounder  of  the 
will:  35  Ga.  102.  Injunction,  against  ejectment,  and  bill  for  specific  nerform- 
ance,  complainant's  counsel:  43  Ga.  361.  Fraud,  issue  by  creditors,  under 
honest  debtor's  Act,  creditor's  attorney:  25  Ga.  268.  Joint  defendants,  one  of 
whom  introduces  evidence,  then  complainant's  solicitor:  37  Ga.  205.  Motions, 
movant  generally:  See  Rule  45,  section  5676,  of  the  superior  court,  and  note 
thereto.  Solicitor-general  can  take  any  place  in  the  argument :  15  Ga.  476. 
Torts,  the  defendant  pleading  justification;  section  3891  and  note:  56  Ga.  351. 

Advjce  of,  how  far  it  is  protection  to  a  party  in  a  claim  case  :  14  Ga.  27 ;  see 
also  section  4420.  Illegality  :  55  Ga.  335.  As  to  it  protecting  a  sheriff :  39  Ga. 
521 ;  59/821. 

Absence,  leave  of,  granted  to  an  attorney,  relieves  him  from  professional 
duties  for  that  court :  25  Ga.  158. 

Application  of  moneys  to  fi.  fas.,  by  :  33  Ga.  173. 

Affidavits  of  client  before  his  attorney,  invalid:  37  Ga.  678.  Same  as  to  an 
affidavit  probating  a  mortgage:  46  Ga.  253. 

Bill  for  account,  by  a  client  against  his  attorney  should  show  common-law 
remedy  inadequate :  7  Ga.  206. 

Bench,  when  elevated  to,  clients  must  then  look  to  their  cases  in  court:  23 
Ga.  175. 

Care,  must  be  reasonable,  and  liable  for  failure  to  exercise  such:  37  Ga. 
195. 

Commissions,  not  entitled  to,  when  on  a  fund  in  court  where  the  client  was 
postponed  to  older  liens :  17  Ga.  592.  Entitled  to  reasonable  commissions  for 
self  and  attorney  by  a  court  of  equity,  for  a  fund  brought  into  court  for  the 
benefit  also  of  the  other  parties :  29  Ga.  142. 

Continuance,  by  an  attorney,  where  party  or  privy  resides  out  of  the  coun- 
ty:  25  Ga.  628.  For  absence  of  counsel,  showing  should  state  expects  to  se- 
cure his  services  by  next  term :  18  Ga.  383.  Absence  in  Supreme  Court  of  an 
attorney :  51  Ga.  122. 

Confederate  money,  no  liability  against,  for  taking  such  currency:  37  Ga. 
206;  45/644. 

Concluding  counsel  should  state  the  grounds  he  expects  to  rely  on,  and  his 
points  of  law  and  authorities,  in  his  opening  speech  :  22  Ga.  627  ;  5/218  ;  55/504. 

Declaration,  charging  an  attorney,  on  a  note,  what  it  must  aver:  1  Ga.  275. 
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Discretion  of  court  below  as  to  remarks  of  counsel  being  warranted  by  the 
evidence :  27  Ga.  649. 

Duties  of :  48  Ga.  350. 

Employment  requires  preparation  by  the  attorney  to  carry  on  the  suit:  24 
Ga.  474.  Mere  employment  of  attorney  to  defend  binds  no  one  to  abide  by  the 
judgment:  54  Ga.  599,  600. 

Executor  cannot  recover  against  an  executor  for  representing  the  estate 
professionally,  until  twelve  months  after  his  qualification  as  such  :  45  Ga.  171. 

Fi.  fas.  may  be  assigned  by  when  :  30  Ga.  433  ;  section  5374. 

Fees,  not  collectible  by  rule  against  the  client :  34  Ga.  377.  Where  less  given 
by  the  jury  than  is  justified  by  the  evidence,  new  trial  ordered:  34  Ga.  328. 
Conflicting  evidence  as  to,  the  jury  are  the  proper  ones  to  decide  as  to :  45  Ga. 
123;  see  note  to  section  4415. 

Interest,  conflicting  between  client  and  attorney,  when  not  permitted :  59 
Ga.  329 ;  60/56. 

Infant,  should  not  appear  by  attorney,  but  by  guardian  ad  litem:  13  Ga.  467. 
Not  bound  by  acts  of  an  attorney  where  they  are  tainted  with  fraud,  consent 
decree  :  26  Ga.  537. 

Judgment  had  against  wrong  plaintiff,  at  attorney's  instance :  36  Ga.  556. 

Letters  from  plaintiff's  attorney,  allowing  him  to  permit  payments  on  a  fi. 
fa.,  gives  no  right  to  enter  such  credits:  5  Ga.  449.  Mere  letter  stating  attor- 
ney's sickness,  no  ground  for  continuance :  45  Ga.  57. 

Levy  directed  by  an  attorney  does  not  render  him  liable  therefor :  28  Ga. 
297 ;  but  see  12  Ga.  613. 

Limitations  against  an  attorney  in  action  for  negligence,  etc.,  commences  to 
run  from  the  time  it  was  committed  :  33  Ga.  174 ;  96/798. 

Mistake  of  attorney  as  to  the  time  Supreme  Court  met,  and  loss  thereby, 
does  not  furnish  ground  for  a  new  trial:  33  Ga.  Sup.  11.  As  to  taking  a 
mortgage :  53  Ga.  585.  When  no  relief  against,  in  reference  to  an  affidavit  of 
illegality :  55  Ga.  338. 

Marks,  marginal,  by  an  attorney,  going  out  with  jury  does  not  have  any 
effect,  where  immaterial :  45  Ga.  585. 

Misrepresentation  of  evidence,  by  an  attorney,  may  be  corrected  by  counsel 
on  the  other  side :  12  Ga.  295.  Court  should  correct  such  misstatements  of 
evidence  by  the  counsel:  See  43  Ga.  368;  11/253,  616;  25/24;  15/396.  Com- 
menting on  the  attorney's  own  witnesses'  version  of  the  case,  is  not  misstating 
the  evidence :  18  Ga.  460. 

Notes  on  third  persons  should  not  be  received  by,  in  payment  of  client's 
debts,  generally:  24  Ga.  252. 

Neglect,  liable  for  ordinary  neglect :  7  Ga.  144.  Where  injunction  refused 
as  against  attorney's  alleged  neglect,  and  liability  incurred  from  it :  59  Ga. 
641 ;  see  note  to  section  4417. 

Order  of  evidence  as  introduced  by  counsel  may  be  directed  by  the  court ; 
18  Ga.  460. 

Parties,  where  no  fraud  charged,  they  should  not  be  made  parties  to  a  bill 
for  injunction  and  relief  against  the  plaintiff  in  execution  :  2  Ga.  325.  Not  a 
party  to  a  judgment  because  he  was  to  receive  a  percentage  for  collection :  29 
Ga.  256. 

Partners,  as  to  one  of  a  firm  getting  commissions  as  against  the  otherwhere 
he  collects  for,  after  dissolution :  37  Ga.  299,  300.  Surviving  partner  collect- 
ing, does  so  under  the  contract  with  his  firm :  55  Ga.  283. 

Pardon,  note  for  professional  services  in  procuring,  is  a  good  note  :  22  Ga 
246.     Attorneys  are  not  the  only  parties  that  can  procure  such  :  24  Ga.  623. 
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Relation  of  attorney  and  client  is  a  confidential  one,  and  is  closely  scruti- 
nized :  6  Ga.  524,  525.     Taking  advantage  of  client  in  a  purchase :  47  Ga.  67. 

Receipt  of  an  attorney  describing  a  note,  but  omitting  the  indorsement: 
7  Ga.  144. 

Rules  of  court,  applicable  to  attorneys  :  See  numbers  2,  11,  15,  20,  21,  45. 

Services,  cannot  recover  for  against  the  State  where  he  represents  a  pris- 
oner by  the  court's  appointment:  48  Ga.  348.  Must  prove  value  of,  to  be  able 
to  recover  for :  45  Ga.  171. 

Statements  of  counsel  not  warranted  by  the  evidence,  ground  for  new  trial : 
61  Ga.  278.     During  the  argument,  not  evidence:  52  Ga.  290;  57/285. 

Sheriff  must  be  made  to  turn  over  money  to  client,  else  attorney  liable  for 
it,  and  can  proceed  against  sheriff  then :  34  Ga.  173. 

Sayings  of,  as  agent  only,  received  against  the  principal,  while  performing 
duties  as  such  :  24  Ga.  211,  216. 

Unconstitutional  oath  as  to,  passed  on  by  the  court :  35  Ga.  285. 
Notes  from  decisions  since  Code  of  1882  : 

Advice  of  counsel  as  to  steps  to  be  taken  in  case,  excluded:  75  Ga.  800.  See 
notes  to  section  4420. 

Allegiance  to  law,  attorneys  owe  peculiarly,  on  account  of  their  knowledge, 
learning,  and  honorable  vocation,  etc. :  68  Ga.  190. 

Argument,  when  counsel  consent  in  writing  to  limit,  new  trial  not  granted  on 
ground  that  consent  made  under  court's  suggestion,  etc. :  66  Ga.  119.  Party 
assuming  affirmative  on  proof,  without  objection,  entitled  to  conclude:  67 
Ga.  218 ;  see  notes  to  section  5160.  Exceptor  to  auditor's  report  entitled  to 
open  and  conclude,  except  when  ;  cross-examination  of  objector's  witness,  etc., 
not  affect  other  party's  right  to  conclude:  67  Ga.  221.  Importance  of  right  to 
open  and  conclude,  to  jury:  74  Ga.  547,  837.  Not  permitted  to  comment  be- 
fore jury  upon  evidence  rejected  upon  their  motion :  75  Ga.  874.  Counsel  re- 
quired to  complete,  during  usual  dinner  recess,  no  new  trial:  92  Ga.  476. 
Counsel  for  original  plaintiffs,  in  insolvent- trader  receivership  case,  open  and 
conclude,  when:  95  Ga.  172.  Not  error  to  refuse  to  allow  counsel,  who  ap- 
peared only  to  argue  demurrer  and  continuance  for  defendant,  to  argue  merits 
to  jury  :  95  Ga.  440.  For  full  note  on  "Argument,"  see  general  note  after  sec- 
tion 4338. 

Fees,  for  bringing  fund  into  court,  in  receivership  case  against  administra- 
tor and  decedent's  estate,  should  be  fixed  by  jury,  etc. :  66  Ga.  622.  Where 
attorney  brings  money  into  court  by  levy  and  sale,  which  is  taken  by  older  fi.  fa., 
he  is  not  entitled  to  fees  out  of  the  fund :  71  Ga.  680.  Rule  as  to  allowing  fees 
of  attorneys  for  one  party  out  of  fund  going  to  another :  95  Ga.  146.  Issue  be- 
tween attorneys  as  to  fees,  how  determined :  75  Ga.  494.  Suit  for  attorney's 
fees  and  correct  charge,  here:  76  Ga.  41.  Reasonable  attorney's  fees  allowed 
guardian,  who  has  to  resort  to  suit,  for  collecting  ward's  money:  69  Ga.  634; 
29/82.  Allowance  of  fees,  acquiesced  in  at  hearing,  to  counsel  of  sheriff,  not 
error  here  :  71  Ga.  291.  Sheriff,  on  rule  in  position  of  mere  stakeholder  acting  in 
good  faith,  entitled  to  counsel  fees  at  expense  of  parties  litigant:  71  Ga.  291. 
Where  no  evidence  on  subject  of  counsel  fees  or  to  show  defendant  stubbornly 
litigious,  etc.,  it  was  error  to  charge  jury  they  might  allow  damages  on  those 
grounds :  69  Ga.  78.  Rule  for  fixing  attorney's  fees  against  insurance  company 
for  refusing,  in  bad  faith,  to  pay  loss:  85  Ga.  754.  Question  of  fees  here  for 
jury,  their  disallowance  as  charges  on  estate,  not  error :  70  Ga.  350.  Wrongful 
refusal  by  attorney  to  pay  over  money  collected  when  demanded,  no  fees 
allowed  for  making  collection  :  70  Ga.  350.  Attorney  who  has  collected  money 
for  client,  cannot  hold  entire  amount,  because  part  due  him  as  fees,  nor  be- 
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cause  he  is  surety  on  bond  of  first  administrator:  67  Ga.  331;  should  retain 
enough  to  pay  fees,  and  turn  over  balance  to  those  entitled  :  67  Ga.  331.  Reten- 
tion of  money  either  to  secure  fees,  or  to  indemnify  himself  as  surety  for  first 
administrator,  no  defense  to  rule  against  attorney  here :  70  Ga.  349;  67/329. 
Contract  to  pay  attorney's  fees,  in  addition  to  principal  and  interest,  not 
usurious,  nor  does  it  become  so  by  reducing  debt  to  judgment  and  including 
such  fees:  80  Ga.  70.  Pledgee,  holding  legal  title,  damaged  to  full  extent 
of  debt,  may  recover  whole  debt,  including  attorney's  fees,  in  contract 
creating  debt,  recovery  not  to  exceed  value  of  property :  78  Ga.  575. 
Plaintiff  in  garnishment  entitled  to  expense  incurred  in  "making"  true  an- 
swer, but  not  for  counsel  fees  incurred  for  upholding  answer  against  trav- 
erse :  82  Ga.  556.  Parties  to  ft.  fa.  cannot  settle  so  as  to  defeat  attorney  of 
lien  or  claim  under  contract,  when:  76  Ga.  33.  Plaintiff  may  consent  to  set 
aside  judgment  in  his  favor,  but  must  be  subject  to  right  of  his  attorney  for 
fees:  83  Ga.  115.  Attorney's  right  to,  afterward  established,  how:  83  Ga.  115. 
Attorney's  fees,  though  embraced  in  note  given  for  rent,  not  collectible  by  dis- 
tress warrant,  nor  is  surety  on  replevy  bond,  growing  out  of  levy  of  distress 
warrant,  liable  for  such  fees:  84  Ga.  52.  If  included  in  judgment  against 
surety  in  such  case,  maybe  purged  on  motion,  but  whole  judgment  not  set 
aside,  erroneous  part  appearing  on  its  face:  84  Ga.  52.  Amendment  to  decla- 
ration praying  for  attorney's  fees  provided  for  in  note  sued  on,  does  not  set 
up  new  cause  of  action  :  95  Ga.  1.  Agent  or  attorney  unfaithful  to  trust  or  vio- 
lating instructions,  not  entitled  to  any  compensation  :  86  Ga.  468.  Attorney's 
fees  included  in  mortgage  embraced  in  judgment  foreclosure :  71  Ga.  287. 
Mortgagee  joining  in  petition  for  receiver,  liable  for  its  proportion  of  expenses 
of  litigation,  including  attorney's  fees  of  receiver :  87  Ga.  134.  Mortgage  un- 
der seal  upon  real  estate  to  secure  note  and  containing  covenant  to  pay  attor- 
ney's fees,  construed  with  reference  to  note,  and  barred  after  six  years:  87 
Ga.  414.  Ratification  here  of  stipulation  for  attorney's  fees  in  mortgage  by 
one  of  the  indorsers,  who  was  president  of  corporation,  executing  it  and  sign- 
ing the  same  as  such:  87  Ga.  751.  Judgment  by  default  on  notes  for  gin, 
feeder,  etc.,  with  stipulation  for  attorney's  fees:  87  Ga.  547.  Agreement  in 
open  court  on  attorney's  fees  for  bringing  fund  into  court,  is  consent  to  pay 
them  from  the  fund,  unless  otherwise  expressed:  88  Ga.  314.  Agreement  to 
place  claim  in  judgment  for  certain  fee,  extra  charge  for  collecting,  not  recov- 
ered by  defendant  as  money  had  and  received  for  his  use  here:  90 Ga.  698. 
Action  here  not  based  on  contract,  recovery  of  attorney's  fees,  error:  88 
Ga.  526,  527.  Right  here,  if  any,  to  collect  attorney's  fees  as  damages  for  bad 
faith,  waived  by  electing  to  proceed  for  specific  performance  and  not  for  breach 
of  contract :  93  Ga.  747.  Evidence  showing  bad  faith  of  sellers  in  refusing  to 
return  the  money,  jury  justified  in  allowing  buyer  counsel  fees,  here  :  83  Ga. 
382.  Filing  plea  which  is  stricken  upon  demurrer  subjects  one  to  liability  for 
attorney's  fees  under  Twitty  Bill  (Acts  1890-1,  p.  221) :  94  Ga.  563.  Solic- 
itor-general or  attorney  at  law  hiring  out,  with  consent  of  county  commis- 
sioners, misdemeanor  convicts,  not  entitled  out  of  the  hire  to  pay  either  for 
hiring  or  collecting :  92  Ga.  364.  Attorney's  fees  for  bringing  money  into  court 
not  chargeable  against  creditor  not  a  party  to  petition  for  receiver :  92  Ga.  533. 
Fees  allowed  by  decree,  not  enforceable  at  once,  because  of  homestead  in  land 
out  of  which  they  were  directed  paid,  subsequently  enforced  by  rule  in  name 
of  counsel  after  termination  homestead  estate  :  74  Ga.  38.  Attorney's  fees  paid 
out  of  fund  in  court  before  exemption  to  debtor,  when  :  93  Ga.  613. 

Improper  order,  attorney  representing  party  obtaining,  authorized  to  repre- 
sent him  in  proceeding  to  set  it  aside,  when  :  92  Ga.  379. 
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Insolvency  of  counsel,  no  ground  for  relief  from  consequences  to  client  of 
counsel's  negligence :  83  Ga.  566.  Insolvency  of  attorney  no  ground  for  re- 
opening case  in  default  by  his  negligence :  83  Ga.  573 ;  87/68. 

Risk,  counsel  acts  at  his  risk  on  statement  of  magistrate,  when  not  presiding, 
as  to  whether  case  has  been  called  :  91  Ga.  234. 

Statements  by  counsel  in  their  place,  received  without  verification,  unless 
required  at  time  by  opposing  party :  65  Ga.  100. 


CHAPTER  9. 

STENOGRAPHERS. 

^pCti33876'  §4446.  (4696a.)  Judges  may  appoint  reporters.  The  judges  of  the 
1894,  p.  53.  gUperior  and  city  courts  have  the  power  to  appoint,  and  at  pleasure 
remove,  a  reporter  or  stenographic  reporter  for  the  courts  of  their 
respective  circuits.  Such  reporter,  before  entering  on  the  duties  of 
his  office,  shall  be  duly  sworn,  in  open  court,  faithfully  to  perform 
all  the  duties  required  under  this  division;  and  it  shall  be  his  duty 
to  attend  all  courts  in  the  circuit  for  which  he  is  appointed,  and, 
when  directed  by  the  judge  as  hereinafter  set  forth,  to  exactly  and 
truly  record,  or  take  stenographic  notes  of  the  testimony  and  pro- 
ceedings in  the  case  tried,  except  the  argument  of  counsel. 

As  to  judge's  power  in  requiring  brief  of  evidence  made  from  stenographer's 
report,  or  to  have  latter  assist  in  revising,  etc. :  92  Ga.  741. 

Does  not  repeal  section  4318,  as  to  judge,  on  request,  reducing  charge  to 
writing  and  reading  same  to  jury :  95  Ga.  245. 

^.lVa876'  §4447  (4696c.)  Compensation  in  civil  cases.  The  compensation  of 
the  reporter  or  stenographer  for  recording,  or  taking  stenographic 
notes,  and  recording  the  evidence  in  such  civil  cases  as  may  be 
agreed  by  counsel  for  plaintiff  and  defendant  to  be  recorded,  or,  in 
cases  of  disagreement,  as  aforesaid  in  such  cases  as  the  presiding 
judge  may  direct  to  be  recorded,  shall  be  at  a  rate  not  to  exceed  ten 
cents  per  one  hundred  words,  to  be  fixed  by  said  judge,  which  fee  shall 
be  paid  by  the  parties  to  the  agreement,  upon  such  terms  as  they 
may  prescribe  for  themselves,  and  if  no  agreement  is  entered  into  as 
to  the  payment  thereof,  then  in  such  manner  as  may  be  prescribed 
by  the  presiding  judge. 

As  to  judge's  power  in  requiring  brief  of  evidence  made  from  stenographer's 
report,  or  to  have  latter  assist  in  revising,  etc. :  92  Ga.  741.  • 
See  section  1104  of  Penal  Code  (Vol.  III.). 

Actspe,  §4448.  (4696d.)  Furnishing  reports,  etc.,  fee.  Said  reporter  or 
stenographer  shall,  for  reports  of  evidence  and  other  proceedings  by 
him  furnished,  be  paid  by  the  party  requesting  the  same,  at  a  rate 
not  to  exceed  ten  cents  for  each  one  hundred  words. 
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CHAPTER  10. 

SUPERIOR-COURT    BAILIFFS. 

§4449.  (3929.)  Oath  of  bailiff.  The  following  oath  shall  be  ad- Apct3s31887' 
ministered  to  all  bailiffs  sworn  to  take  charge  of  petit  juries  in  the^4099(2)' 
superior  courts  of  this  State,  to  wit:  "You  shall  take  all  juries 
committed  to  your  charge  during  the  present  term  to  the  jury-room, 
or  some  other  private  and  convenient  place,  where  you  shall  keep 
them  without  meat  or  drink  (water  excepted)  unless  otherwise 
directed  by  the  court;  you  shall  make  no  communication  with 
them  yourself,  nor  permit  any  one  to  communicate  with  them,  ex- 
cept by  leave  of  the  court;  you  shall  discharge  all  other  duties 
which  may  devolve  upon  you  as  bailiffs  to  the  best  of  your  skill  and 
power.    So  help  you  God." 

§4450.  Special  bailiff.  Judges  of  the  superior  courts  shall  have  Actf67893' 
authority  to  appoint  a  special  bailiff  in  any  county  in  their  judicial 
circuit  which  contains  a  city  of  thirty  thousand  population  or  more, 
which  bailiff  shall  hold  his  office  during  the  pleasure  of  the  judge 
appointing  him,  and  who  shall  discharge  such  duties  in  and  about 
the  court-room  when  the  court  is  in  session,  and  about  the  judge's 
chambers,  as  may  be  required  by  law,  or  by  the  judge  appointing 
him. 

§4451.  Pay.     Special  bailiffs  shall  receive  sixty-five  dollars  per  ^ct^893' 
month,  or  at  that  rate,  to  be  paid  out  of  the  county  treasury  upon 
the   order   of   the  commissioners  of   roads  and   revenues   for   said 
county,  or,  in  the  absence  of  such  commissioners,  upon  order  of  the 
ordinary. 


CHAPTER  11. 

JURIES. 

§4452.  Jury  law  in  Criminal  Code.      The  law  in  reference  to  grand  ^5876- 
and  petit  jurors;  to  jury  commissioners;   to  the  selection,  drawing, 
impaneling,  and  other  matters  relating  to  jurors,  being  in  the  main 
applicable  alike  to  civil  and  criminal  cases  is  omitted  here,  but  will 
be  found  in  the  Criminal  Code. 

General  Note  />n  Juries. — (Criminal  cases  are  not  annotated  here,  but  in 
the  Penal  Code.  See  sections  811-879,  also  section  1057  et  seq.,  especially  sec- 
tion 1062  of  Vol.  III.) 

Notes  from  Code  of  1882  : 
Abbreviations,  question  for  jury  :  57  Ga.  36. 

Affidavit,  by  jurors  that  they  misconceived  charge,  not  received:  59  Ga.  248. 
Exculpatory,  by  juror,  not  generally  received  to  support  verdict:  42  Ga.  81. 
Case  submitted  to  jury  when  declaration  is  read :  12  Ga.  104. 
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Cause,  juror  stricken  for,  need  not  be  supplied :  59  Ga.  180. 

Challenge,  not  principal  cause  of,  to  juror,  that  plaintiff  has  had  similar  suit 
against  the  juror :  60  Ga.  520. 

Charge,  written,  incorrect  to  send  into  jury-room:  31  Ga.  625. 

Coercion,  threat  by  judge  to  take  jury  to  another  county,  etc.,  was:  31  Ga. 
626;  44/473. 

Communications,  public,  between  judge  and  jury  as  to  case,  not  objection- 
able :  1  Ga.  200. 

Coroner's  jury,  no  law  allowing  pay  to:  60  Ga.  612. 

Discretionary  with  judge  as  to  relieving  from  jury-duty,  when  :  43  Ga.  209. 

Evidence,  conflicting,  for  jury  to  reconcile:  62  Ga.  271.  Jury  exclusive 
judges  of  weight  of,  and  error  to  grant  new  trial  because  of  conflict:  11 
Ga,  203. 

Forcible  entry  and  detainer,  selection  of  jurors  in,  under  Constitution  of 
1868 :  43  Ga.  434. 

Grand  jurors,  county  tax,  recommendation  for,  by  grand  jury,  as  to:  52 
Ga.  233. 

Impeachment,  juror  will  not  be  heard  in,  of  his  own  verdict:  36  Ga.  380; 
37/195;  46/363;  59/711;  65/26.  Of  juror's  verdict,  on  ground  of  previously 
expressed  opinion,  and  juror  supports  verdict  by  affidavit:  7  Ga.  139. 

Incompetent,  juror  was,  who  stated  he  was  afraid  he  could  not  do  one  of  the 
parties  justice:  24  Ga.  265.  Son  of  a  stockholder  in  corporation  is,  when  the 
corporation  is  a  party  :  60  Ga.  551.     Cousin  of  a  party  is  :  47  Ga.  538  ;  28/439. 

Inference  allowed  jury  where  evidence  stops:  56  Ga.  294;  58/48. 

Interest  that  disqualifies  a  juror  is  one  that  is  certain :  15  Ga.  73. 

Intoxicated,  juror  becoming,  verdict  should  be  set  aside:  40  Ga.  150. 

Issue  of  fact,  court  may  refer  any,  to  jury:  47  Ga,  645. 

Judge;  conversing  with  jury  about  case,  wrong:  7  Ga.  397.  Finding  of, 
when  acting  as  judge  and  jury,  same  presumption  in  favor  as  of  verdict  of 
jury :  41  Ga.  427-437. 

Jury-list,  motion  to  set  aside  verdict,  after  return,  because  juror's  name  not 
on,  too  late:  40  Ga.  253;  46/362;  59/721. 

Law,  in  civil  cases,  jurors  bound  to  find  law  as  propounded  by  the  court : 
12  Ga.  475  ;  41/217  ;  52/607  ;  but  see  56  Ga,  503,  352. 

New  trial  refused,  when  two  of  jury  had  been  on  former  jury  when  there 
was  a  mistrial:  20  Ga,  660.  Refused  on  account  of  a  juror  being  relative  of 
a  person  interested :  39  Ga.  660;  see  also  26  Ga.  431 ;  47/538.  Unbecoming  con- 
duct of  juror  known  to  counsel  before  verdict,  no  cause  for:  36  Ga.  332.  No 
ground  for,  that  jury  took  certain  receipts  to  their  room:  39  Ga.  119.  Granted 
in  trespass  case  when  two  of  jury  had  been  on  grand  jury  that  found  bill 
against  defendant  for  same  trespass,  etc.:  39  Ga.  118.  Should  be  granted 
when  juror  conversed  with  a  person  not  a  juror  about  the  case,  etc. :  38  Ga. 
216.  Granted  when  there  was  a  conversation  between  a  juror  and  the  plain- 
tiff: 62  Ga.  372.  Granted  when  jury  heard  conversation  between  father  of 
plaintiff  and  another  person  about  the  case:  44  Ga.  200.  That  name  of  juror 
was  not  in  the  box  or  on  the  list,  no  cause  for:  59  Ga.  721.  That  substitute 
answered  for  a  juror  drawn,  no  ground  for:  46  Ga.  361.  Challenge  of  whole 
panel  that  juries  may  be  put  on  their  voir  dire,  and  court  refusing  new  trial, 
granted  :  59  Ga.  145. 

Oath,  objection  to  form  of,  when  too  late:  23  Ga,  493.  In  justice-court 
claim  case :  8  Ga.  49. 

Opinion,  although  juror  may  have  expressed,  as  to  subject-matter  of  liti- 
gation, he  is  competent:  21  Ga.  161. 
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Plat,  jury  not  allowed  to  take,  to  their  room,  when:  18  Ga.  181. 

Party  who  prevails  entertaining  a  juror  at  his  expense,  after  jury  is  im- 
paneled, verdict  set  aside:  11  Ga.  203.  Likewise  when  counsel  entertains: 
17  Ga.  364. 

Polling  jury,  not  the  right  of  party  in  civil  case,  but  judge  may  or  may 
not  allow  it :  6  Ga.  458 ;  36/380.     Form  of  questions  in  :  62  Ga.  87. 

Propter  defectum,  objections  to  juror  too  late  after  verdict:  64  Ga.  453; 
57/329;  53/428;  40/253;  20/72;  19/102.  Propter  affectum,  objection  to  juror 
after  verdict :  60  Ga.  551 ;  28/439. 

Refreshments,  jury  should  be  provided  with,  only  by  direction  of  the 
court:  37  Ga.  195.  As  to  county  not  being  liable  for  refreshments:  24  Ga.  82. 
Proper  for  court  to  provide  for  wants  of  jury  as  to  medicines  and  neces- 
saries :  55  Ga.  697,  702. 

Separation  of  jury  in  civil  case,  when  no  ground  for  new  trial:  12  Ga.  272; 
23/222 ;  33/56.     Court  should  not  allow,  without  consent  of  parties :  37  Ga.  332. 

Statement  by  one  juror  to  the  jury  after  retiring,  in  regard  to  case,  no 
new  trial  for :  9  Ga.  504. 

Treating  jurors  by  one  party  in  presence  of  other,  new  trial  not  granted, 
etc. :  42  Ga.  64. 

Trial  by  jury,  constitutional  provisions  for,  discussed  :  5  Ga.  195.  Right  of, 
applies  in  civil  cases  to  Federal  courts :  57  Ga.  206.  Appeal  from  ordinary 
preserves  right  of:  54  Ga.  183.  When  issue  tried  by  judge:  44  Ga.  503;  45/82, 
117  ;  48/347  ;  53/602 ;  61/546.  Where  statutes  did  not  provide  for,  etc. :  46  Ga. 
53,  344. 

Verdict,  juror  can  support,  but  not  impeach:  7  Ga.  139;  9/121;  17/146; 
49/622;  59/309;  60/145.     When  excessive,  new  trial  will  be  granted  :  41  Ga.  515. 

Voir  dire,  motion  to  challenge  all  of  the  jury,  etc. :  59  Ga.  145. 

Witness,  jury  judge  of  credibility  of,  and  weight  of  evidence:  42  Ga.  82; 
62/271. 

Notes  from  decisions  since  Code  of  1882  : 

Absence  of  counsel,  verdict  for  plaintiff  in  absence  of  defendant's  counsel  set 
aside  here :  91  Ga.  29. 

Averaging  damages,  jurors'  agreement  to  severally  name  a  sum,  and  strike 
average,  not  vitiate  verdict,  if  result  adopted  independently  of  such  agreement : 
83  Ga.  512. 

Book  entries,  admitted,  jury  allowed  to  take  book  out,  marks  being  made 
to  indicate  entries  admitted  :  91  Ga.  167. 

Challenge,  challenges  propter  defectum  after  verdict,  too  late:  83  Ga.  234. 
Not  challenge  to  array,  that  juror  drawn  for  one  week  excused  until  next  week: 
89  Ga.  614.  Excusing  juror  for  reason  not  in  statute,  no  ground  for  challenge  to 
array  :  89  Ga.  614.  Juror  who  writes  his  name  sometimes  "  W.  W.,"  and  some- 
times as  "W.  M.  Bradley,"  may  be  on  jury-list  either  way,  he  appearing  to  be 
person  intended:  88  Ga.  469.  Objection,  after  verdict,  that  name  not  on  tax- 
receiver's  books,  too  late:  88  Ga.  469. 

Communication  with  outsider,  that  outsider  participated  in  jury's  delibera- 
tions, without  knowledge  of  movant  or  his  counsel,  demanded  new  trial :  87 
Ga.  513.  Jurors,  talking  about  case  with  witness,  grossly  improper,  but  no 
new  trial  unless  losing  party  ignorant  of  fact  until  after  trial :  91  Ga.  345. 
Verdict  not  vitiated  because  juror  requested  bailiff  to  deliver  message  to  his 
son,  as  to  work  at  home,  son  overhearing:  91  Ga.  279. 

Competency,  son  of  first  cousin  of  party  is  incompetent  as  juror;  new  trial 
if  relationship  discovered  after  verdict :  65  Ga.  304.  Juror,  incompetency  dis- 
covered after  verdict,  new  trial ;  65  Ga.  304.     Husband  of  great-granddaugh- 
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ter  of  common  ancestor  incompetent  as  juror,  in  case  where  husband  of 
another  great-granddaughter  was  propounder  of  will,  etc.,  the  wife  being  in- 
terested:  72  Ga.  80.  Wife  falling  into  excavation,  suing  city  and  recovering, 
after  verdict  paid  the  husband  competent  juror  to  try  city's  suit  against  prop- 
erty-owner who  left  the  excavation  open  :  78  Ga.  779.  Juror  who  is  half-brother 
of  a  witness  interested  in  the  result,  is  incompetent :  71  Ga.  818.  Second  cousin 
of  plaintiff's  attorney  who  had  conditional  fee,  incompetent  as  juror:  73  Ga. 
86.  Jurors  should  be  omni  exceptione  majores:  73  Ga.  86.  In  railroad  damage 
suit,  stockholder's  brother  or  son-in-law,  incompetent  juror:  73  Ga.  713;  that 
defendant  a  leased  line  secured  by  lessee  against  damage  suits,  immaterial: 
73  Ga.  713.  Member  of  jury  which  makes  mistrial,  incompetent  on  same  case 
thereafter:  83  Ga.  28.  Juror  not  incompetent  because  stepdaughter  married 
plaintiff's  brother :  91  Ga.  513.  Petitioners  for  new  road  incompetent,  when 
objected  to,  to  pass  on  damages  between  county  and  landowner:  78  Ga.  199. 
That  landlord  of  hotel  where  bailiff  took  jury  for  dinner  was  brother-in-law  of 
prevailing  party,  not  cause  for  new  trial:  82  Ga.  185.  Mistrial  not  ordered 
where  entertainment  refused  jurors  by  party  pending  case,  nothing  being  said 
about  case:  80  Ga.  438.  Treating  two  jurors  to  soda-water,  after  discharge 
for  term,  did  not  require  new  trial:  83  Ga.  245.  Ground  of  motion  for  new 
trial  that  counsel  had  "regular  system  of  caressing  and  entertaining  traverse 
jurors  for  years,"  too  general:  83  Ga.  245.  Aliter,  had  allegation  concerned 
conduct  during  term  trial  occurred  toward  panel  from  which  jury  which 
tried  case  was  selected :  83  Ga.  245. 

Forcing  verdict,  where  bailiff  told  jury,  Saturday,  they  would  be  kept  until 
Monday  if  no  verdict  soon,  new  trial  not  demanded,  when  :  78  Ga.  260.  As  to 
how  far  court  may  go  in  pressing  jury  to  verdict:  83  Ga.  549;  68/511.  Threat 
to  starve  jury  into  finding  verdict,  error:  75  Ga.  466;  see  also  84  Ga.  159. 

Grand  jury,  judge  may,  in  civil  case,  have  jury  stricken  from  grand-jury 
list:  72*Ga.  570.  No  restriction  on  competency  of  grand  jurors  to  serve  more 
than  four  weeks :  75  Ga.  258.  Grand  juror  not  incompetent  because  over  sixty 
years  old :  75  Ga.  258.  Right  to  claim  exemption  as  over  sixty  years  old  is 
privilege,  not  disqualification:  75  Ga.  747.  If  willing,  persons  over  sixty  years 
old  competent  to  serve  as  grand  jurors :  76  Ga.  551.  Grand  jury  cannot  sub- 
poena witness  to  testify  as  to  general  knowledge  of  violations  of  law :  77  Ga.  144. 

Jury  commissioners,  county  school  commissioner  competent  as  jury  com- 
missioner: 71  Ga.  284. 

Jury-list  not  questioned  through  testimony  of  witnesses  on  trial  that  cer- 
tain colored  men  improperly  excluded :  67  Ga.  460.  Jury-lists  completed 
during  trial  by  adding  certificates  nunc  pro  tunc:  76  Ga.  551.  Since  Act  of  1879, 
p.  29,  clei'k  not  required  to  sign  certificate  of  correctness  of  jury-list :  76  Ga. 
592. 

Length  of  service,  no  restriction  on  competency  of  grand  jurors  to  serve 
more  than  four  weeks  in  a  year :  75  Ga.  258.  Object  in  prohibiting  service  more 
than  four  weeks  is  to  equalize  jury-duty  and  avoid  professional  jurors ;  should 
be  strictly  enforced:  70  Ga.  674.  "Year"  means  calendar  year;  juror  not  dis- 
qualified by  serving  four  weeks  in  December  from  serving  at  same  term  in  fol- 
lowing January  :  70  Ga.  674. 

New  trial,  remarks  of  counsel  not  affecting  merits  of  case,  heard  by  juror 
during  recess,  no  ground  for  new  trial:  65  Ga.  380.  Not  granted  because  jury 
took  into  jury-room  blackboard  on  which  counsel  had  figured  in  argument:  67 
Ga.  766.  New  trial,  for  unknown  substitution  of  one  juror  for  another,  in 
panel:  77  Ga.  108.  Not  granted  because  juror,  pending  trial,  assisted  plaintiff, 
who  was  suing  for  personal  injuries,  down  court-house  stairs:  91  Ga.  208.    On 
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new  trial  in  civil  case,  panel  from  which  jury  selected  discretionary :  77  Ga. 
192. 

Objections  to  juror,  cause  of,  known  before  verdict  cannot  be  urged  after  it: 
71  Ga.  218.  Juror  personally  objectionable  for  reason  known  at  time  jury 
struck,  no  ground  for  new  trial :  78  Ga.  753. 

Panel,  Cartersville  city  court  Act  providing  panel  of  only  eighteen  jurors, 
valid  and  constitutional:  81  Ga.  615;  Act  of  December  17th,  1879,  not  a  gen- 
eral act:  81  Ga.  615.  Panels  of  petit  jurors,  how  made:  69  Ga.  579;  see  also 
63  Ga.  463.  Where  jury  of  original  panel  out,  and  twelve  talesmen  summoned, 
striking  from  panel  thus  made  waived  objection  :  78  Ga.  753. 

Polling  jury,  in  a  civil  case,  is  a  matter  of  discretion  with  trial  judge:  86 
Ga.  562.  That  several  of  jury  polled,  said  they  consented  to  verdict  reluc- 
tantly, will  not  vitiate  it:  78  Ga.  480. 

Practice,  calling  court's  attention  to  disqualification  of  juror,  sufficient, 
motion  unnecessary :  73  Ga.  86. 

Questioning  jury,  inquiring  of  jury  whether  difficulty  in  agreeing,  one  of 
law  or  fact,  and  remark  of  court  on  receiving  jury's  answer,  proper  here:  83 
Ga.  444;  distinguishing  77  Ga.  77. 

Special  jury  to  try  case  on  new  trial  may  be  made  from  regular  panel 
of  traverse  jurors ;  after  verdict  too  late  to  object  to  jury  so  stricken : 
68  Ga.  431 ;  see  also  65  Ga.  678.  As  to  selecting  special  juries  from  grand 
jury,  under  old  practice,  see  36  Ga.  380;  57/325;  59/149.  Under  Acts  of  1779 
and  1810,  parties  were  entitled  to  eighteen  impartial  grand  jurors  from  which 
to  select  special  jury:  11  Ga.  438;  15/39;  see  also  17  Ga.  508.  As  to  the  oath, 
see  11  Ga.  461 ;  57/325. 

Striking  jury,  after  jury  stricken,  restrike  to  correct  oversight  not  allowed : 
87  Ga.  402.  Where  regular  number  of  strikes  exceeded  and  jury  reduced  to 
eleven,  last  man  stricken  should  be  restored  to  list:  88  Ga  653.  Defendants  in 
civil  case  not  entitled  to  sever,  nor  to  full  number  of  strikes  each ;  all  must 
join  in  striking  jury :  88  Ga.  653. 

Verdict,  certain  acts  of  jurors  and  bailiff,  after  jury  retired,  held  not  to 
vitiate  verdict :  91  Ga.  279,  280.  Juror  not  heard  to  impeach  verdict :  91  Ga.  20. 
Jurors  cannot  be  heard  to  impeach  verdict:  91  Ga.  256,  279.  Affidavits  of 
jurors  taken  to  sustain,  but  not  impeach  verdict:  91  Ga.  65.  Juror's  affidavit 
sustaining  verdict  received  after  motion  argued — opportunity  allowed  other 
side  to  file  counter-affidavit :  91  Ga.  65.     See  section  5338. 

Voir  dire,  juror  may  be  proved  incompetent,  though  already  on  :  65  Ga.  731. 
Witness's  veracity,  error  to  instruct  jury  they  may  consider  character  of 
witness  for  truth,  etc.,  if  known  to  them :  90  Ga.  266 ;  92/149.     See  12  Ga.  229 ; 
66/584  ;  67/236 ;  73/84  overruled. 
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Special  Rights,  Remedies,  and  Proceedings. 


CHAPTER  1. 

APPEALS. 

ARTICLE  1. 

IN   WHAT    CASES    ALLOWED. 

Apctf311888»  §4453.  (3610a.)  Appeals  lie  in  what  cases.  In  all  civil  cases  tried  and 
1p712w  determined  by  a  county  judge,  or  a  justice  of  the  peace,  or  a  notary 
i875i  p  85*  public  wno  iQ  ex  officio  a  justice  of  the  peace,  and  on  all  confessions 
^o1^*138'  of  judgments  before  either  of  said  officers,  where  the  sum  or  prop- 
42i4'4i4o'  Perty  claimed  is  more  than  fifty  dollars,  either  party  may,  asamat- 
4634.         {er  of  right,  enter  an  appeal  to  the  superior  court. 

Where  superior  court  has  dismissed  an  appeal  and  it  does  not  appear  that 
amount  involved  was  over  $50.00,  Supreme  Court  will  not  disturb  it:  55 
Ga.  410.  The  Constitution  of  1877  does  not  provide  that  in  justice  courts  an 
appeal  can  be  allowed  where  amount  claimed  is  not  over  $50.00:  61  Ga.  74. 
When  appeals  by  consent  allowable:  61  Ga.  210. 

Right  of  appeal  did  not  exist  from  decision  of  board  of  commissioners  here : 
65  Ga.  743. 

Interest  on  debt  past  due  more  than  year,  held  part  of  principal,  so  that 
case  was  appealable  as  involving  more  than  $50.00:  68  Ga.  831 ;  see  also  62  Ga. 
608;  64/684. 

Case  involving  more  than  $50.00,  and  resting  solely  on  question  of  law, 
certiorari  proper  mode  of  review ;  if  facts  involved,  appeal  the  remedy  :  46  Ga. 
41 ;  69/745  ;  78/707  ;  94/425  ;  see  also  53  Ga.  570 ;  72/184 ;  79/680 ;  86/582 ;  63/405 ; 
70/723. 

Appeal  proper  remedy  where  issues  of  fact  involved:  69  Ga.  842. 

Exercise  of  right  of  appeal  depends  upon  the  pleadings,  not  on  reductions  at 
trial  by  evidence  or  verdict:  73  Ga.  112. 

Remedy  to  correct  error  of  magistrate  in  passing  on  sufficiency  of  attach- 
ment or  garnishment  bond  is  certiorari,  not  appeal:  73  Ga.  542. 

Appeal  operates  as  waiver  of  irregularities  and  defects  in  summons:  84 
Ga.  751. 

Losing  party  in  county  court  may  appeal,  whether  issues  of  fact  or  not:  91 
Ga.  275. 

On  appeal  from  county  court,  superior  court  can  deal  with  no  question 
which  could  not  have  been  raised  below :  91  Ga.  301 ;  see  also  69  Ga.  734. 

In  suit  for  amount  over  $50.00  appeal  from  confession  of  judgment  before 
justice  may  be  taken  either  to  jury  or  to  superior  court:  94  Ga.  450. 
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§4454.   (3611.)  Appeals  from  court  of  ordinary .     An  appeal  lies  to  A^J52'83 
the  superior  court  from  any  decision  made  by  the  court  of  ordinary,  Aqq^%7_ 
except  an  order  appointing  a  temporary  administrator:    Provided,  ^if^5^' 
that  whenever  an  appeal  shall  be  taken  from  a  decision  of  the  ordi-J^'  p  ||; 
nary,  made  under  section  3402  of  this  Code,  such  appeal  shall  no0gH9'-S8' 
operate  as  a  supersedeas,  unless  the  executor  or  administrator  shall  4a20^)- 
first  give  a  good  and  sufficient  bond,  payable  to  the  ordinary  and  his 
successors  in  office,  in  such  sum  as  the  ordinary  may  require  (not 
exceeding  the  amount  of  the  estate  in  the  hands  of  the  administra- 
tor), conditioned  to  pay  all  costs  and  damages  that  may  accrue  to 
the  estate  pending  the  appeal. 

What  appeal  valid-:  8  Ga.  256.  An  appeal  lies  from  any  decision  of  the 
court  of  ordinary,  and  as  to  legatees  being  parties  to:  15  Ga.  334.  Appeal 
from  the  refusal  of  the  ordinary  to  grant  letters  of  administration  pendente  lite: 
16  Ga.  13 ;  17/263.  Any  creditor  served  by  citation  may  appeal  from  the  ap- 
pointment of  administrator  by  the  ordinary :  17  Ga.  416.  Clerical  error  in 
appeal  bond  supplied  by  parol  where  costs  paid  and  his  name  with  security  en- 
tered on  the  minutes:  18  Ga.  472.  Where  money  deposited  with  ordinary 
sufficient  to  pay  costs,  sufficient  for  an  appeal:  22  Ga.  621.  Where  interme- 
diate acts  pending  the  appeal  were  void :  23  Ga.  399.  An  appeal  is  a  de  novo 
proceeding :  29  Ga.  519 ;  42/397.  Same  as  to  homestead  proceedings :  43  Ga. 
318 ;  49/43.  As  to  appeal  from  decision  of  commissioners  appointed  by  ordi- 
nary to  set  apart  the  year's  support:  30  Ga.  539.  Appeal  to  superior  court 
from  the  granting  of  letters  of  guardianship :  31  Ga.  716  Persons  cited  in  case 
before  the  ordinary,  on  appeal  also  parties  to  that:  25  Ga.  467  ;  42/397.  As  to 
county  matters,  certiorari  and  not  appeal,  the  means  of  taking  up  the  ques- 
tion to  superior  court:  43  Ga.  271.  So  also  certiorari  as  to  a  contest  where 
letters  of  administration  granted  pendente  lite:  40  Ga.  389.  May  appeal  also 
where  ordinary  has  given  judgment  for  money  against  an  administrator  or 
guardian  under  citation  for  settlement:  45  Ga.  478.  Appeal  from,  dismissed 
where  ordinary  did  not  have  jurisdiction :  60  Ga.  595. 

Executor  proceeded  against,  under  section  3315,  appeal  from  decision  of 
ordinary  operates  as  supersedeas,  without  bond  :  85  Ga.  413. 

Appeal  lies  to  superior  court  from  judgment  of  ordinary,  allowing  year's 
support :  86  Ga.  363. 


ARTICLE  2. 

WHEN,    BY   WHOM,    AND    HOW   ENTERED. 

§4455.   (3613.)  Appeals,  when  to  be  entered.     Appeals  to  the  superior  $5023- 
court  must  be  entered  within  four  days  after  the  adjournment  of  the 
court  in  which  the  judgment  was  rendered. 

Within  four  days :  1  Ga.  279 ;  9/405  Sunday  not  to  be  counted  as  one  of  the 
four  days  within  which  appeals  to  be  entered :  12  Ga.  93.  Where  appeal  not 
entered  in  time,  and  new  trial  not  granted:  38  Ga.  312.  Liberal  rule  in  sus- 
taining appeals  where  party  appealing  does  so  bona  fide  in  four  days:  52  Ga. 
653-656. 
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In  appeal  from  ordinary's  court,  an  appeal  bond  mailed  to  ordinary  at  his 
suggestion,  and  arriving  at  his  post-office  within  the  four  days  is  in  time:  94 
Ga.  454. 

pptsi3i6i33      §^456.  (3614.)  Days  not  counted.     Sundays  and  holidays  shall  in 
$$4, 3692.     o0  case  |3e  included  in  the  computation  of  the  time  within  which  an 
appeal  shall  be  entered,  except  that  holidays  are  included  in  the 
computation  in  cases  of  appeals  from  justices'  courts. 

When  Sunday  not  counted :  12  Ga.  93.  Not  so  as  to  Sunday  in  the  thirty 
days  in  which  bills  of  exceptions  to  be  certified  and  signed  by  the  judge :  14  Ga. 
122.  Sunday  not  counted  in  the  five  days  sheriff  allowed  for  serving  writs :  23 
Ga.  49. 

$$4417,4459.  §4457.  (3615.)  Attorneys  may  enter  appeals .  An  appeal  may  be  en- 
tered by  the  plaintiff  or  defendant  in  person,  or  by  his  attorney  at 
'  law  or  in  fact,  and  if  by  the  latter,  he  must  be  authorized  in  writing, 
which  authority  shall  be  filed  in  the  court  in  which  the  case  is  pend- 
ing at  the  time  such  appeal  is  entered;  but  if  it  is  shown  to  the  court 
that  such  authority  exists,  such  court  may  allow  a  reasonable  time  to 
file  the  same,  or  such  appeal  shall  be  dismissed  and  execution  issue 
without  further  order;  if  such  authority  is  not  filed  within  the  time 
allowed,  a  ratification  of  an  appeal,  unauthorized,  if  made  in  writing, 
and  filed  in  the  clerk's  office  before  the  next  term  of  the  court,  shall 
render  the  appeal  valid. 

Ratification  of  appeal  by  agent :  6  Ga.  92.  In  person  or  by  attorney  duly 
authorized:  9  Ga  487-491.  Appeals  by  consent:  10  Ga.  426.  When  ex  parte 
affidavit  of  agent  that  he  had  instructions  in  a  writing  to  enter  appeal  and  it 
was  lost,  not  admissible:  52  Ga.  653. 

Appeal  entered  by  agent  subsequently  ratified  by  appellant,  good,  though 
written  authority  not  filed :  67  Ga.  358. 

A  receiver  cannot  enter  an  appeal  without  first  having  himself  made  a  party 
to  the  cause :  94  Ga.  456. 

$$5632,6123.  §4458.  (3616.)  Appellant  must  pay  cost.  The  appellant  (except  as 
hereinafter  provided)  shall,  previous  to  obtaining  such  appeal,  pay 
all  costs  which  may  have  accrued  in  the  case  up  to  the  time  of  en- 
tering such  appeal,  and  give  bond  and  security  for  the  eventual  con- 
demnation-money. 

When  party  appealing  need  not  himself  sign  the  bond :  2  Ga.  236.  Bond  good 
as  to  the  party  properly  signing  the  appeal  bond,  although  others  failed  to  sign 
legally  :  9  Ga.  199.  Where  appeal  bond  delivered  absolutely,  although  a  fifth 
party  was  to  sign  :  10  Ga.  414.  Party  paying  the  costs  and  entering  name  on 
the  minutes  with  security  to  be  filled  up  alone  with  bond,  entitled  to  appeal: 
18  Ga.  472.  Where  party  applying  for  appeal  was  not  delinquent  in  the  matter 
of  costs :  11  Ga.  39 ;  20/773.  May  appeal  by  consent  without  bond  or  payment 
of  costs :  10  Ga.  426.  Appeal  bond  signed  by  only  one  defendant  and  no  se- 
curity, not  good  bond  and  not  amendable:  26  Ga.  410.  A  substantial  compli- 
ance in  bond  for  appeal:  15  Ga.  111.  Clerk  receiving  appeal  from  administra- 
tor without  exacting  costs,  it  is  a  good  appeal :  20  Ga.  69.  Where  appeal  entered 
nunc  pro  tunc:  31  Ga.  357.    No  proper  security  given  in  appeal  bond  and  appeal 
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dismissed :  36  Ga.  623.  A  new  trial  allowed  where  no  sufficient  opportunity 
to  obtain  better  security  on  appeal  bond :  37  Ga.  672 ;  38/222.  An  appeal  under 
the  charter  of  the  Selma,  Rome  and  Dalton  Railroad :  47  Ga.  345.  Where  the 
acceptance  of  an  appeal  bond  was  a  ministerial  and  not  a  judicial  act :  49  Ga. 
284.  The  legal  costs  must  be  paid  and  not  merely  deposited  in  entering  an  ap- 
peal: 61  Ga.  598;  60/218.  And  as  to  costs  being  recovered  back:  60  Ga.  218; 
61/598. 

Section  complied  with,  appeal  not  dismissed  because  justice  did  not  certify 
these  facts  ;  nor  for  absence  of  itemized  bill  of  justice-court  costs :  68  Ga.  194. 

Surety  becoming  insolvent,  reasonable  time  given  to  furnish  new  one :  67 
Ga.  358. 

Judgment  appearing  in  record,  appeal  bond  need  not  set  out:  86  Ga.  363. 

Claimant  withdrawing  appeal,  judgment  for  costs  only  on  appeal  bond  :  92 
Ga.  307. 

Appeal,  in  distress  warrant  case,  is  nullity,  where  surety  is  same  as  on 
replevy  bond  :  93  Ga.  445. 

Compliance  herewith  necessary  to  existence  of  appeal ;  hence,  if  shown 
that  magistrate  transmitted  papers  to  superior  court  before  security  signed, 
appeal  dismissed :  94  Ga.  453. 

§4459.   (3617.)   Attorney  may  sign  for  principal.      If  such  appeal $§4457, 4417. 
shall  be  entered  by  the  attorney  at  law  or  in  fact,  he  may  sign  the 
name  of  the  principal  to  said  appeal  bond,  and  the  principal  shall 
be  bound  thereby  as  though  he  had  signed  it  himself. 

An  appeal  may  be  entered  by  attorney  of  record:  1  Ga.  275.  Entered  by 
counsel  for  defendant  in  attachment,  valid :  12  Ga.  368. 

§4460.  (3618. )  Appeals  by  partners,  joint  contractors  and  corporations.  §§2639, 4707. 
When  several  partners  or  joint  contractors  sue  or  are  sued  as  such, 
any  one  of  said  partners  or  joint  contractors  may  enter  an  appeal 
in  the  name  of  such  firm  or  joint  contractors,  and  sign  the  name  of 
such  firm  or  joint  contractors  to  the  bond  required  by  law,  which 
shall  be  binding  on  the  firm  and  such  joint  contractors  as  though 
they  had  signed  it  themselves;  and  in  case  of  corporations,  the  ap- 
peal may  be  entered  by  the  president  or  any  agent  thereof  managing 
the  case,  or  by  the  attorney  of  record. 

§4461.   (3619.)    One  or  more  may  appeal.     When  there  shall  be  more  ^o^b3|o0 
than  one  party  plaintiff  or  defendant,  and  one  or  more  of  said  par-  ■ 
ties  plaintiff  or  defendant  desires  to  appeal,  and  the  others  refuse 
or  fail  to  appeal,  such  party  plaintiff  or  defendant  desiring  to  appeal 
may  enter  an  appeal  under  such  rules  and  regulations  as  are  pro- 
vided in  this  Code. 

Where  one  of  three  defendants  enters  an  appeal :  1  Ga.  475 ;  8/330.  By 
one  of  several  lessors  in  ejectment  suit:  17  Ga.  540.  Appeal  good  as  to  one 
of  several  parties  properly  signing  an  appeal  bond :  9  Ga.  199.  Sheriff  ap- 
pealing and  acquitted,  his  securities  could  not  be  proceeded  against,  although 
not  appealing :  18  Ga.  38.  Complainant's  right  in  interpleader  not  impaired 
as  to  appeal  by  one  not  appealing;  24  Ga.  474.  Rights  of  party  not  appeal- 
ing determined  by  first  verdict :  30  Ga.  800 ;  31/674.  Section  referred  to  and 
construed :  63  Ga.  420. 
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Where  one  sued  as  manager  of  railroad  company,  and  only  the  company 
served,  it  had  right  to  appeal:  69  Ga.  764. 

§4462.  (3620.)  All  bound  by  final  judgment.  Upon  the  appeal  of 
either  party  plaintiff  or  defendant,  as  provided  in  the  previous  sec- 
tion, the  whole  record  shall  be  taken  up  and  all  shall  be  bound  by 
the  final  judgment;  but  in  case  damages  shall  be  awarded  upon  such 
appeal,  such  damages  shall  only  be  recovered  against  the  party  ap- 
pealing and  his  security,  and  not  against  the  party  failing  or  refus- 
ing to  appeal. 

Whole  record  taken  up  by  one  appealing,  and  no  execution  against  one 
not  appealing  until  final  trial  on  appeal :  8  Ga.  330 ;  21/359.  Where  sheriff  alone 
appealed  and  acquitted,  his  securities  not  proceeded  against  on  first  verdict : 
18  Ga.  38. 

Cited  and  applied  to  bill  of  exceptions :  68  Ga.  40. 

Where  one  of  joint  debtors  appeals,  case  suspended ;  execution  cannot 
issue  against  other  defendant.  If  plaintiff's  case  dismissed  on  appeal,  both 
defendants  take  the  benefit:  69  Ga.  752. 

Acobb2498       §4463.   (3621.)  Liability  and  recourse  of  security  on  appeal.     Such 
ACobD35oo   security  shall  be  bound  for  the  judgment  on  the  appeal,  and  in  case 
any  such  security  shall  be  compelled  to  pay  off  the  debt  or  damages 
for  which  judgment  may  be  entered  in  the  cause,  he  shall  have  re- 
course only  against  the  party  for  whom  he  became  security. 

Surety  paying  judgment  taking  control  of  execution  against  his  principal: 
5  Ga.  580;  4/123.  This  right  also  extends  to  executors  and  administrators 
of  deceased  securities:  4  Ga.  521.  Remedy  against  security  on  appeal:  6  Ga. 
416.  Security  liable  for  what  principal  does  not  or  cannot  pay,  and  as  to 
release  of  security  :  24  Ga.  288,  289.  Judgment  nunc  pro  tunc  against  surety  : 
24  Ga.  167.  Security  on  appeal  bond  only  has  to  pay  what  judgment  may  be 
entered  in  the  cause:  38  Ga.  224. 

Surety  on  appeal  liable  only  in  same  proceedings,  on  final  judgment:  84 
Ga.  108. 

Appeal  dismissed  in  superior  court,  no  judgment  entered  against  appel- 
lant and  surety:  92  Ga.  751. 

Judgment  may  be  entered  against  all  principals  on  appeal  bond,  although 
verdict  against  only  one:  93  Ga.  758. 

Act  1799,         §4464.   (3622.)  Executors,  etc.,  may  appeal  without  paying  costs,  etc. 

^4473,'5344.  Executors,  administrators,  and  other  trustees,  when  sued  as  such, 
or  defending  solely  the  title  of  the  estate,  may  enter  an  appeal  with- 
out paying  costs  and  giving  bond  and  security  as  hereinbefore  re- 
quired; but  if  a  judgment  should  be  obtained  against  such  executor, 
administrator,  or  other  trustee,  and  not  the  assets  of  the  estate,  he 
must  pay  costs  and  give  security  as  iu  other  cases. 

Where  administrator  was  not  compelled  to  give  additional  security:  2  Ga. 
272;  27/330.  Executor  may  appeal  without  security  where  judgment  only 
affects  assets  of  decedent  in  his  hands:  9  Ga.  184.  Appeal  by  administrator 
where  clerk  receives  it  without  exacting  costs :  20  Ga.  69 ;  21/289.  Appeal  by 
administrator  without  security  not  affected  by  subsequent  amendment  of 
the  judgment  by  the  justice:  59  Ga.  103,104.     Error  to  dismiss  trustee's  ap- 
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peal  for  defective  pauper  affidavit  when  he  could  appeal  without  bond  or 
security :  59  Ga.  369.  But  before  administrator  can  appeal  from  decision  of 
ordinary  on  his  annual  returns,  he  must  pay  costs  and  give  security :  60  Ga. 
325,  326. 

From  judgment  against  executor  cited  to  settlement,  no  appeal  without 
payment  of  costs  and  giving  security :  74  Ga.  401 ;  citing  45  Ga.  480. 

§4465.   (3623.)  Appeals  in  forma  pauperis.     When  any  party,  plain-  AqII^%i 
tiff  or  defendant,  in  any  suit  at  law  or  proceeding  in  the  court  of  Ap  t|51878'9' 
ordinary,  shall  be  unable  to  pay  costs  and  give  security  as  hereinbe- ^124- 
fore  required,  if  such  party  will  make  and  file  an  affidavit  in  writing 
that  he  is  advised  and  believes  that  he  has  good  cause  of  appeal,  and      r  -? 

that  owing  to  his  poverty  he  is  unable  to  pay  the  costs  aed-  give  the       // 
security  required  by  law  in  cases  of  appeal,  such  party  shall  be  per-^    O 
mitted  to  enter  an  appeal  without  the  payment  of  costs  or  giving  se- 
curity as  hereinbefore  required. 

When  affidavit  defective :  3  Ga.  252.  Appeals  are  included  in  Act  of  1818, 
as  to  amendments,  etc.:  19  Ga.  33;  18/371.  May  make  this  affidavit  and  save 
appeal  when  securities  become  insolvent  pending  the  appeal:  19  Ga.  573. 
No  bond  necessary  under  appeal  in  forma  pauperis  under  Act  of  1842 :  22  Ga. 
74.  Attorney  at  law  cannot  make  this  affidavit:  25  Ga.  262.  A  deputy-clerk 
could  administer  this  oath :  26  Ga.  620.  This  affidavit  is  not  traversable :  27 
Ga.  85.  May  move  to  amend  affidavit  and  reinstate  case  any  time  during 
the  term :  28  Ga.  73.  Affidavit  of  trustee  stating  inability  to  give  security 
from  his  own  poverty,  dismissed:  30  Ga.  964.  This  section  does  not  apply  to 
appeal  by  administrator  from  decision  of  ordinary  as  to  his  annual  returns : 
60  Ga.  325,  326.     See  Rule  No.  1  of  superior  court  (section  5632). 

Where  appeal  in  forma  pauperis  entered  by  agent  and  there  appears  no 
power  of  attorney  authorizing  same,  appeal  properly  dismissed  on  motion : 
80  Ga.  120. 

Amendment  to  this  Act,  relating  to  courts  of  ordinary,  not  violative  of  Con- 
stitution :  85  Ga.  413. 

Appeals  taken  from  court  of  ordinary,  may  now  be  by  affidavit  in  forma 
pauperis:  85  Ga.  413. 

§4466.  (3624.)  Appeal  from  ordinary,  how  entered.  In  all  cases  in  $4454- 
the  court  of  ordinary,  the  party  desiring  to  appeal,  his  attorney  at 
law  or  in  fact,  shall  pay  all  costs  that  may  have  accrued,  and  give 
bond  and  security  to  the  ordinary  for  such  further  costs  as  may 
accrue  by  reason  of  such  appeal;  this  being  done,  the  appeal  shall 
be  entered. 

Where  appellant  deposited  money  with  ordinary  for  costs,  if  not  sufficient 
for  appeal,  amendable :  22  Ga.  621.  Section  referred  to  and  construed  :  45  Ga. 
480;  60/326. 

Appeals  taken  from  court  of  ordinary,  may  now  be  by  affidavit  in  forma 
pauperis:  85  Ga.  413. 

§4467.  (3625.)  Appeals,  how  transmitted.  When  an  appeal  has 
been  entered  in  the  court  of  ordinary  it  shall  be  the  duty  of  such 
ordinary  to  transmit  the  same  to  the  clerk  of  the  superior  court  of 
the  county  in  which  such  proceedings  may  have  been  had,  at  least 
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ten  days  before  the  next  superior  court  of  said  county,  to  be  there 
tried  as  other  appeals. 
Avtiii&8'  §4468.  (3626.)  Justices  must  transmit  appeals.  When  an  appeal 
$4i38.  from  the  judgment  of  a  justice  of  the  peace  or  notary  public  has 
been  entered,  it  shall  be  the  duty  of  such  justice  of  the  peace  or 
notary  public  to  transmit  the  same  to  the  clerk  of  the  superior 
court  of  the  county  in  which  proceedings  may  have  been  had,  at 
least  ten  days  before  the  next  superior  court  of  said  county,  to  be 
there  tried  as  appeals  have  been  heretofore  tried  in  Georgia:  Pro- 
vided, that  nothing  herein  contained  shall  be  so  construed  as  to  deny 
parties  the  right  of  certiorari,  when  the  amount  is  less  than  fifty 
dollars. 

When  appeal  not  docketed  at  appearance  term,  but  term  thereafter,  yet 
could  not  be  dismissed:  30  Ga.  942.  Papers  in  case  appealed  from  justice 
court  not  filed  in  clerk's  office  of  superior  court  until  seven  days  before  next 
term,  no  ground  for  dismissing  appeal:  59  Ga.  103.  When  not  dismissed 
where  not  transmitted  to  superior  court  until  first  day  of  the  term :  59  Ga. 
598.  May  appeal  by  consent  from  justice  court  to  superior  court,  amount 
being  sufficient :  61  Ga.  208. 

Not  dismissed  because  papers  not  filed  in  superior  court  ten  days  before 
court,  nor  because  justice  did  not  send  up  his  judgment:  68  Ga.  194. 

Appellant  must  watch  his  appeal ;  where,  after  long. neglect,  clerk  docketed 
appeal,  no  order  or  notice  was  necessary :  89  Ga.  779. 

Appeal  dismissed,  record  failing  to  show  judgment  appealed  from:  72 
Ga.  900. 


ARTICLE  3. 

EFFECT   OF    APPEALS. 

$$5024,5340.  §4469.  (3627.)  Appeal  is  a  new  investigation.  An  appeal  to  the 
superior  court  is  a  de  novo  investigation.  It  brings  up  the  whole 
record  from  the  court  below,  and  all  competent  evidence  is  admissi- 
ble on  the  trial  thereof,  whether  adduced  on  a  former  trial  or  not 
either  party  is  entitled  to  be  heard  on  the  whole  merits  of  the  case. 

Where  it  carried  up  all  the  issues:  13  Ga.  172.  Heard  an  appeal  on  the 
whole  merits  of  the  case:  15  Ga.  309.  Appeal  by  one  from  a  decree,  taking 
up  the  entire  litigation  :  21  Ga.  359.  Appeal  from  court  of  ordinary  takes  up 
whole  case  for  a  new  hearing:  29  Ga.  519.  Where  appeal  from  the  merits  did 
not  carry  up  the  preliminary  question :  30  Ga.  40.  Appeal  to  superior  court 
from  ordinary,  relative  to  grant  of  letters  of  guardianship,  takes  up  whole 
case:  31  Ga.  716.  Slander  case  on  appeal  passes  out  on  death  of  defendant: 
33  Ga.  79.  De  novo  investigation  on  appeal  to  superior  court  of  a  homestead 
question  from  the  court  of  ordinary :  43  Ga.  318 ;  40/173.  Whole  record 
brought  up  on  appeal  from  court  of  ordinary,  as  to  appointment  of  an  admin- 
istrator :  42  Ga.  397.  Appeal  is  a  de  novo  investigation :  60  Ga.  220,  221 ;  45/158. 
Where  could  not  reduce  claim  in  superior  court  below  $50.00  to  give  jurisdic- 
tion by  certiorari:  58  Ga.  77 ;  60/155,    Appeal  from  the  ordinary  carries  up  the 
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whole  record :  59  Ga.  606.  Amendment  that  should  not  have  been  allowed  on 
appeal  from  justice  court  to  superior  court :  60  Ga.  637.  Section  referred  to 
and  construed :  63  Ga.  420.    Cited :  68  Ga.  195. 

Appellate  court  generally  cannot  go  beyond  jurisdiction  of  primary  court 
as  respects  rights,  but  follows  its  own  modes  of  trial  and  procedure :  69  Ga. 
734;  see  also  91  Ga.  301. 

Appeal  to  jury  in  justice  court  by  one  party  takes  precedence  of  appeal  to 
superior  court  afterwards  entered  by  the  other:  72  Ga.  252. 

Appeal  opens  case  to  full  new  hearing  on  all  issues  made:  77  Ga.  6. 

Absence  of  appealing  defendant,  no  ground  for  dismissal :  77  Ga.  649. 

Plaintiff's  appeal  to  superior  court  carried  whole  case  there ;  status  then  as 
if  case  originated  there ;  having  dismissed  case  there  and  sued  over,  plea  of 
res  judicata  demurrable :  81  Ga.  73. 

§4470.  (3628.)  Effects  of  appeal.      An  appeal  suspends  but  does  ^5340> 5024- 
not  vacate  judgment,  and  if  dismissed  or  withdrawn,  the  rights  of 
all  the  parties  are  the  same  as  if  no  appeal  had  been  entered. 

See  1  Ga.  92.  As  to  alienation  pending  appeal:  8  Ga.  121;  19/298;  18/466. 
Judgment  of  superior  court  affirmed  takes  effect  from  first  judgment:  9 
Ga.  286.     Cited :  72  Ga.  253. 

Effect  of  appeal  is  to  suspend  judgment:  77  Ga.  6. 

Distinction  between  dismissing  appeal  and  dismissing  case  on  appeal ;  after 
former,  "same  as  if  no  appeal  ....  entered"  ;  after  latter,  whole  case  is 
out:  81  Ga.  73. 

Dilatory  plea  cannot  be  filed  after  an  appeal :  28  Ga.  543. 

A  former  judgment  cannot  be  taken  advantage  of  by  motion  to  dismiss  the 
appeal :  57  Ga.  63. 

Account  split,  two  suits  brought,  plea  that  judgment  on  first  is  bar  to  sec- 
ond not  good :  45  Ga.  158.  An  appeal  is  de  novo  investigation,  and  there  is  no 
judgment  to  bar :  45  Ga.  158. 

Appeal  suspends  judgment,  but  writ  of  error  not  a  supersedeas  without  bond : 
9  Ga.  286. 

Judgment  in  justice  court  not  become  dormant  while  appeal  undisposed  of, 
whether  finally  dismissed  or  not:  84  Ga.  751. 

In  Tennessee,  appeal  vacates,  while  in  Georgia  it  only  suspends,  judgment: 
86  Ga.  676 ;  cited  and  discussed  in  90  Ga.  536. 

Settlement  pending  appeal,  appellee  took  no  benefit  by  virtue  of  judgment 
appealed  from,  since  it  never  did  have  any  effect:  87  Ga.  666. 

Withdrawal  of  appeal  from  probate  of  will  left  probate  affirmed :  90  Ga.  530. 

Appeal  does  not  vacate  judgment  below,  but  suspends  it,  and  dismissal  of 
appeal  revives  judgment  below:  92  Ga.  752,  753. 

§4471.  (3629.)  How  ivithdrawn.  No  person  shall  be  allowed  to 
withdraw  an  appeal  after  it  shall  be  entered,  but  by  the  consent  of 
the  adverse  party. 

Attempt  in  vacation  without  consent  to  withdraw  appeal  from  probate  of 
will  "amounted  to  nothing"  :  90  Ga.  530. 
Stated :  45  Ga.  158. 
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ARTICLE  4. 

HOW    AND   WHEN   TRIED. 

$5077.  §4472.   (3630.)  Appeals,  how  tried.     All  appeals  to  the  superior 

court  shall  be  tried  by  a  jury  at  the  first  term  after  the  appeal  has 
been  entered,  unless  good  cause  be  shown  for  continuance. 

See  36  Ga.  380.  Where  there  was  the  right  of  trial  by  special  jury  :  57  Ga. 
325.  No  issuable  defense  sworn  to  required  on  appeal  to  superior  court  from 
justice  of  the  peace :  59  Ga.  774,  775. 

Jury  to  try  appeals  from  justice  courts,  taken  from  traverse  panel :  65  Ga.  678. 

Tried  by  jury,  unless  consent  for  judge  to  try:  70  Ga.  275. 

Continuance  might  be  allowed  to  perfect  record :  72  Ga.  900. 

Appellant  must  watch  his  appeal ;  where,  after  long  neglect,  clerk  docketed 
appeal,  no  order  or  notice  was  necessary :  89  Ga.  779. 

Jury  required  on  trial  of  appeal  from  county  to  superior  court :  92  Ga.  753. 

ACobb99495  §4473.  (3631.)  Damages  for  frivolous  appeals.  If  upon  the  trial  of 
ApCti33868'  any  aPPeal>  except  from  a  justice's  court,  it  shall  appear  to  the  jury 
that  the  appeal  was  frivolous  and  intended  for  delay  only,  they  shall 
assess  damages  against  the  appellant  and  his  security  (if  any)  in 
favor  of  the  respondent,  for  such  delay,  not  exceeding  twenty-five 
per  cent,  on  the  principal  sum  which  they  shall  find  due,  which 
damages  shall  be  specially  noted  in  their  verdict,  and  if  the  judg- 
ment of  the  superior  court  should  be  that  an  appeal  from  a  justice's 
court  is  frivolous  and  intended  for  delay  only,  said  court  shall,  in 
addition  to  the  final  judgment  in  the  case,  enter,  judgment  against 
the  appellant  for  twenty  per  cent,  damages  on  said  frivolous  appeal. 

In  determining  whether  appeal  frivolous,  jury  should  consider  all  the  evi- 
dence in  the  case :  11  Ga.  154.  Where  failure  to  present  evidence  not  conclu- 
sive that  appeal  frivolous :  20  Ga.  198.  For  jury  to  assess  damages  upon  appeal, 
must  show  that  appeal  frivolous  and  for  delay :  20  Ga.  398.  Property  alienated 
under  section  5352  is  bound  for:  19  Ga.  298.  Only  in  extreme  cases  juries 
should  award  damages  for:  25  Ga.  189.  Excessive  damages  for  a  frivolous 
appeal:  33  Ga.  762.      Section  referred  to  and  construed:  57  Ga.  178;  59/775. 

An  appeal  is  frivolous  and  intended  for  delay,  when  without  merit  and  en- 
tered to  postpone  collection  of  debt :  86  Ga.  9. 

General  Note  on  Appeals. 

Notes  from  Code  of  1882 : 

Act  of  1827  (rent  law),  when  under,  party  was  entitled  to  appeal  from  ver- 
dict of  jury  :  26  Ga.  397  ;  28/475. 

Affidavit  of  party  that  he  is  "unable  to  give  security,"  not  sufficient:  3 
Ga.  253.     For  appeal  was  amendable,  etc. :  28  Ga.  73. 

Agent,  appeal  entered  by,  and  motion  to  dismiss  because  entry  was  without 
date  and  agent  had  no  written  authority,  etc. :  52  Ga.  653. 

Amendments,  on  appeal:  18  Ga.  371.  Account  subject  to  an  appeal:  45 
Ga.  158.     Adding  name  of  usees  not  allowed  on  appeal :  60  Ga.  637. 

Amount  claimed,  $55.00,  and  $5.00  abandoned  on  trial:  51  Ga.  194.  Cannot 
write  off  in  superior  court,  to  give  court  jurisdiction  by  certiorari:  58  Ga.  77. 

Appellant,  effect  of  death  of :  28  Ga.  516. 
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Bond,  party  himself  need  not  sign,  on  appeal,  under  Act  of  1799:  2  Ga.  236. 
Signed  by  one  defendant  and  no  surety,  held  a  nullity:  26  Ga.  410.  Money 
deposited  as  security  with  ordinary  on  appeal:  22  Ga.  621. 

Claim,  as  to  withdrawing  an  appeal,  etc.:  8  Ga.  184;  9/196;  14/694;  33/205. 
Appeal  in,  from  justice,  when  either  amount  of  fi.  fa.  or  value  of  property 
claimed  exceeds  $50.00 :  54  Ga.  663. 

Confession  of  judgment,  appeal  lay  from :  1  Ga.  275  ;  5/298 ;  29/536 ;  30/503. 

Consent,  appeal  by,  was  allowed  in  superior  court :  10  Ga.  426;  30/942.  Par- 
ties may  appeal  by,  from  justice  court:  61  Ga.  208. 

Constitution  of  1877,  provision  as  to  appeals  from  justice  courts  construed: 
61  Ga.  74. 

County  court,  no  appeals  to  superior  court  from  monthly  term  of :  35  Ga.  231. 
On  appeal  from,  without  security,  not  dismissed  in  superior  court:  39  Ga.  713. 
Appeal  lay  from  verdict  of  jury  in  collateral  issue:  46  Ga.  245. 

Costs,  appeal  without  payment  of,  by  administrators,  executors  and  other 
trustees:  59  Ga.  103,  368.  Justice  cannot  order  execution  to  proceed  for, 
pending  appeal :  51  Ga.  270.  Superior  court  cannot  order  justice  to  refund : 
60  Ga.  218.  In  consolidated  cases  in  superior  court,  clerk  entitled  to  costs  in 
each  case :  61  Ga.  95. 

Damages,  assessed  by  appraisers,  under  a  special  statute,  as  to,  on  appeal 
to  superior  court:  9  Ga.  359.  When  such  case  was  to  be  entered:  18  Ga.  607. 
To  authorize  judgment  for  twenty  per  cent.,  against  appellant,  appeal  must  be 
not  only  frivolous,  but  intended  for  delay  only :  57  Ga.  177. 

Dismissal  of  appeal,  effect  of:  1  Ga.  92.  Should  not  be  dismissed  because 
of  insufficiency  of  security,  until  appellant  has  been  required  to  give  other 
security,  etc. :  38  Ga.  222. 

Equity  cause,  pleadings  pending  an  appeal  on,  amendable  for  special  cause : 
8  Ga.  313. 

Executor,  letters  of,  revoked  and  appeal  entered;  act  of  executor  void, 
when  :  23  Ga.  399. 

Filing  with  superior-court  clerk  of  appeal  papers  from  justice  court  seven 
days  before  next  term  of  superior  court,  appeal  not  dismissed  :  59  Ga.  103. 

Garnishment,  traverse  of,  defendant's  answer  in,  is  not  a  collateral  issue, 
and  as  to  appeal :  4  Ga.  393. 

Honest  debtor's  Act,  appeal  to  another  jury  was  not  allowed  under,  when: 
4  Ga.  170. 

Judgment  rendered  in  1860,  and  appeal  from,  and  case  tried  in  1874,  should 
be  no  judgment  by  court  without  jury:  57  Ga.  323.  Lien  of,  pending  appeal, 
prevents  alienation :  42  Ga.  608 ;  47/97.  Attaches  only  to  property  owned  at 
time  of  judgment:  50  Ga.  144-146. 

Justice  of  the  peace,  judgment  of,  must  exceed  $50.00,  for  appeal  to  lie:  55 
Ga.  410.  Appeal  proper  from  judgment  of,  on  question  of  fact,  when  amount  of 
judgment  is  over  $50.00:  46  Ga.  41;  53/569.  But  certiorari  lies  if  question  of 
law  alone  is  involved,  where  amount  is  over  $50.00 :  53  Ga.  569;  62/345.  Ap- 
peal proper  in  claim  case  when  amount  involved  is  over  $50.00:  50  Ga.  601. 

Lost  papers,  issue  on  motion  to  establish,  appeal  should  have  been  allowed: 
20  Ga.  11 ;  36/380. 

Lunatic,  appeal  by,  in  a  period  of  sanity :  19  Ga.  581. 

Mistake,  failure  to  appeal  because  of,  relieved  in  equity:  44  Ga.  71. 

New  trial,  appeal  did  not  lie  from  verdict  of  special  jury  on  :  15  Ga.  288. 

Nunc  pro  tunc,  appeal  entered  when  clerk  was  at  fault:  31  Ga.  357 

Ordinary,  on  appeal  from  court  of,  when  guardian  was  cited  to  settle, 
additional  indebtedness  may  be  shown  in  superior  court :  55  Ga.  89,  90.  As 
to  moulding  judgments  in  such  cases:  52  Ga.  15.     What  issue  before  the   jury 
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on  appeal  from  appointment  of  administrator:  42  Ga.  397.  Certiorari,  not  ap- 
peal, proper  mode  to  take  case  to  superior  court,  when :  43  Ga.  271.  On  ap- 
peal from  ordinary,  when  distributees  call  administrator  to  account,  superior 
court  can  render  final  judgment  on  the  verdict:  59  Ga.  604.  Homestead,  on 
appeal  on,  case  is  carried  up  de  novo:  43  Ga.  321 ;  49/43.  Caveat  to  issuing  of 
warrant  or  granting  of  land,  ordinary  had  no  power  to  try,  and  appeal  from 
his  decision  dismissed  :  60  Ga.  595.  General  right  of  appeal  from  decision  of  or- 
dinary, as  to:  45  Ga.  478.  Appeal  in  forma  pauperis,  when  not  allowed  :  60 
Ga.  325.  Appeal  lies  to  superior  court  from  decision  of,  refusing  ex  parte  ap- 
plications of  executor  or  administrator:  15  Ga.  334.  Also  from  refusal  to 
grant  letters  pendente  lite :  17  Ga.  263;  16/13.  When  appeal  entered  before  de- 
cision by  court  is  void:  13  Ga.  172.  When  an  appeal  is  entered  according  to 
Act  of  1839,  and  there  is  more  than  one  party,  etc.,  the  party  not  appealing  is 
bound  by  first  verdict,  but  execution  is  stayed  till  final  trial:  8  Ga.  330;  but 
see  18  Ga.  38. 

Rule  absolute,  on  foreclosure  of  mortgage,  no  appeal  from :  24  Ga.  91. 

Scire  facias,  to  avoid  grants  for  land,  appeal  from:  27  Ga.  562. 

Set-off,  where  defendant  sued  for  less  than  $50.00,  pleads  set-off  over  $50.00, 
appeal  lies  from  judgment  of  justice:  54  Ga.  121. 

Surety,  as  to  discharge  of,  by  dismissal  of  appeal:  47  Ga.  289.  Relieved  by 
agreement  with  plaintiff  upon  withdrawal  of  appeal :  51  Ga.  423.  Act  of  1826, 
authorizing  judgment  against  principal  and  surety  on  appeal,  etc.,  only  cumu- 
lative :  6  Ga.  416. 

Withdrawal  of  appeal,  effect  of:  1  Ga.  92. 

Writ  of  error,  not  allowed  when  party  had  appealed,  and  appeal  pending: 
13  Ga.  506;  18/281;  35/104;  36/267.  Sureties  as  parties  to,  when  judgment 
had  been  entered  against  them  on  appeal :  2  Ga.  79,  287,  348,  408,  439. 

Year's  support,  assignment  of,  formerly  appeal  did  not  lie :  30  Ga.  539. 
Notes  from  decisions  since  Code  of  1882 : 

Amendment,  justice-court  summons  amendable  in  superior  court,  on  appeal, 
in  substance  and  form,  where  enough  to  amend  by:  91  Ga.  609. 

Dismissed  appeal,  motion  to  reinstate,  discretionary  with  court.  Dismissed, 
record  failing  to  show  judgment  appealed  from:  72  Ga.  900. 

Irregularities  in  appeals  curable:  67  Ga.  358;  see  also  63  Ga.  496,  607. 

Judgment,  immaterial  whether  judgment  appealed  from  void,  etc.,  if  ap- 
pellee makes  no  issue  on  validity  of  appeal  or  judgment:  91  Ga.  609. 

Jurisdiction,  after  several  appeal  cases  consolidated  by  consent,  too  late  for 
appellant  to  attack  jurisdiction,  as  to  amount  in  one  case :  91  Ga.  609,  610. 


CHAPTER  2. 

ARBITRAMENT  AND   AWARD. 


ARTICLE  1. 

COMMON-LAW    AWARD.* 


§4474.   (2883.)  Award  binds.     Parties  disagreeing  as  to  their  rights 
or  liabilities  may  submit  the  matter  to  third  persons  to  decide,  and 

*See  I'leas  and  Defenses. 
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the  award  made  by  such  arbitrators  is  binding  on  the  persons  sub- 
mitting. 

Where  attorneys  and  solicitors  had  power  to  make  the  reference  under 
order  of  the  court :  31  Ga.  3 ;  where  binding :  61  Ga.  163. 

Award  under  common  law  arbitration  not  required  to  be  made  judgment  of 
any  court,  binding  on  parties  until  set  aside :  73  Ga.  92. 

Arbitrators  should  not  be  partisans ;  misconception  of  the  relation  to  con- 
sider one  as  arbitrator  of  one  party  and  the  other  as  arbitrator  of  the  other : 
78  Ga.  568. 

Under  common  law,  any  number  of  arbitrators  sufficient,  and  award  binding 
without  being  made  judgment  of  court,  unless  exceptions  taken :  76  Ga.  517. 

84475.   (2884.)    Trustees  may  submit.     Guardians,  trustees,  execu- $$2556, 3428, 

c  v        .     .  '  * .  .  '   .  '  3000, 4486. 

tors  or  administrators  may,  m  good  faith  and  with  proper  pru- 
dence, submit  to  arbitration  the  matters  in  controversy  in  connec- 
tion with  the  estate  they  represent.  The  award  may  be  made  the 
judgment  of  the  court  as  hereinafter  provided. 

Guardian  may  bind  ward  by  submitting  questions  to  arbitration  :  76  Ga.  517. 
Guardian,  who  submitted  to  arbitration  dispute  with  his  predecessor  con- 
cerning amount  claimed  to  be  due  ward,  bound  :  79  Ga.  753. 

§4476.   (2885.)   Of  the  submission.     A  submission  may  be  in  parol,  $4486- 
and  the  award  also  be  verbal,  when  the  matters  in  dispute  do  not  ex- 
ceed in  value  the  sum  of  five  hundred  dollars;  but  all  submissions 
by  persons  acting  as  trustees,  as  above,  must  be  in  writing,  and  the 
award  rendered  in  writing. 

Subscribing  witness  to  awards  best  evidence  of  their  execution :  7  Ga.  278. 
Where  under  submission  to  two  of  the  referees  was  sufficient :  21  Ga.  1.  Where 
either  party  can  revoke  orally  a  parol  submission  to  arbitration :  15  Ga.  473. 
As  to  submission  to  arbitration  not  under  Act  of  1856 :  31  Ga.  3.  Where  the 
submission  to  arbitration  did  not  bind  an  infant  without  guardian  or  trustee: 
41  Ga.  555.  Minors  must  be  parties  to  suits  pending  an  order  of  submission  by 
the  court,  to  bind  them :  41  Ga.  23.  Where  verbal  submission  to  two  arbitra- 
tors not  sworn,  could  do  no  more  than  show  the  damage  done :  57  Ga.  336. 

Arbitration  in  pais,  prevailing  party  accepting  award  is  bound  and  cannot 
reopen  matter :  68  Ga.  534. 

§4477.  (2886.)  Arbitrators  limited  by  submission.  Arbitrators  should 
not  exceed  their  authority,  and  the  award  should  cover  all  matters 
submitted,  and  should  be  rendered  in  accordance  with  the  terms  of 
the  submission.  If  the  award  covers  too  much,  and  the  excessive 
part  can  be  separated  from  the  other,  that  which  is  good  shall  re- 
main valid. 

Award  should  cover  the  matter  submitted  :  8  Ga.  8.  Defendant  should  show 
that  award  was  made  on  matter  not  contested  or  brought  to  the  consideration 
of  the  arbitration,  without  evidence:  54  Ga.  500.  Award  becoming  the  judg- 
ment of  the  court  may  be  set  aside  if  decides  matters  referred  to  arbitration : 
55  Ga.  167. 

Submission  construed  as  to  extent  of  matters  submitted :  71  Ga.  860. 

Under  a  submission  of  "all  damages  to  land,  crops,  etc.,"  arbitrators  may 
include  "expenses  incurred  in  ditching"  :  86  Ga.  337. 
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§4478.  (2887.)  General  submission.  Under  a  general  submission, 
the  arbitrators  are  bound  to  decide  only  those  matters  brought  to 
their  consideration  by  the  parties. 

Presumption  is  that  matters  decided  by  arbitrators  were  "brought  to  their 
consideration":  73  Ga.  92. 

§4479.  (2888.)  Award.  The  award  must  be  certain  and  final,  al- 
though it  may  be  in  the  alternative.  It  must  be  possible  and  reason- 
able, and  must  be  made  by  the  arbitrators  themselves,  or  the  umpire 
provided  for  in  the  submission,  and  not  by  other  persons. 

When  the  award  was  uncertain  and  not  final :  29  Ga.  495. 
Award  set  aside  by  court  for  uncertainty  and  conditions :  69  Ga.  101. 
Award  here  sufficiently  certain :  71  Ga.  860. 

Award  to  pay  for  keeping  a  dam  up  to  certain  point,  included  right  of  dam- 
owner  to  raise  the  water  to  that  height :  72  Ga.  207. 

§4480.  (2889.)  May  be  valid  in  part  only.  If  an  award  be  defective 
in  part,  that  which  is  valid,  if  capable  of  separation,  shall  stand. 

Where  an  award  is  good  in  part  and  invalid  as  to  part:  28  Ga.  140;  55/167. 

§4481.  (2890.)  Award  by  umpire.  If  an  umpire  be  provided  for 
in  the  submission,  an  award  by  him  alone,  or  jointly  with  the  arbi- 
trators, will  be  good. 

Where  an  umpirage  will  not  be  set  aside:  8  Ga.  8.  Parties  entitled  to 
notice  of  sittings  of  the  umpire:  28  Ga.  140.  Where  one  of  arbitrators  sup- 
posed himself  umpire,  and  acted  as  such:  47  Ga.  22.  Award  by  arbitrators  and 
umpire  binding  generally :  61  Ga.  163. 

Award  signed  by  umpire  alone,  or  by  umpire  and  one  of  arbitrators,  good: 
73  Ga.  92. 

Umpire  not  hearing  case  but  joining  in  decision,  award  set  aside  :  85  Ga.  219. 

Umpire  chosen,  afterwards  dismissed  and  another  substituted  at  request  of 
plaintiff,  not  ground  for  exception  to  award,  by  defendant,  he  not  objecting  at 
time :  86  Ga.  337. 

$154486,4509.  §4482.  (2891.)  Reference  pendente  lite.  Pending  litigation  may 
be  referred  to  arbitration,  under  an  order  of  court,  by  consent  of 
parties,  and  the  award,  when  rendered,  may  be  made  the  judgment 
of  the  court. 

Pending  litigation  submitted  to  arbitration  under  Act  of  1799:  29  Ga.  418. 
Also  under  Act  of  1856:  29  Ga.  362.  May  be  referred  to  arbitration  by  com- 
plainant's solicitor  without  his  consent:  31  Ga.  2.  Where  the  award  was  res 
judicata:  34  Ga.  394,  395.  When  award  made  the  judgment  of  the  court  at  an 
adjourned  term,  what  notice  to  defendant  sufficient:  37  Ga.  35.  Attempt  to 
prevent  award  from  being  made  the  final  judgment  of  the  court:  41  Ga.  370. 
Presumed  that  arbitration  by  consent,  of  pending  litigation  by  order  of  court, 
is  valid  :  50  Ga.  641.  Parties  litigant,  submitting  matters  in  dispute  to  seven 
arbitrators  by  order  of  court,  may  be  revoked  before  award  made  :  51  Ga.  558. 
May  be  set  aside  if  it  decides  matters  not  referred  to  arbitration  :  55  Ga.  167. 

§4483.  (2892.)  Setting  aside  an  award.  To  sustain  an  award,  no 
unfair  advantage  should  be  given  to  either  party  in  the  hearing  of 
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the  case  or  the  rendering  of  the  award.  A  palpable  mistake  of  law, 
or  a  reference  of  any  matter  to  chance  or  lot,  would  vitiate  an 
award. 

Award  not  set  aside  for  ignorance  of  one's  legal  rights  in  ratifying :  7  Ga. 
278.  Aliter,  for  mistake  of  law:  8  Ga.  8;  28/399.  But  not  for  death  of  one  of 
arbitrators  after  award,  but  before  its  return  to  court:  21  Ga.  1.  Award  at 
common  law  attacked  for  fraud  or  mistake:  27  Ga.  314.  Under  Act  of  1856? 
only  impeached  for  fraud  or  corruption  in  arbitrators :  29  Ga  362.  Award  re- 
jected because  it  was  apparent  that  the  question  had  not  been  decided  by  the 
arbitrators :  29  Ga.  495.  May  be  set  aside  for  a  mistake,  although  it  does  not 
appear  on  the  face  of  it :  25  Ga.  264.  To  set  aside  for  fraud  of  one  of  arbitra- 
tors, it  must  clearly  so  appear:  47  Ga.  10.  Where  decided  on  a  question  of 
law  erroneously  so  held,  yet  binding:  54  Ga.  252.  May  be  set  aside  if  matters 
not  referred  to  arbitration  be  decided  :  55  Ga.  167.  Where  submission  to  three 
arbitrators,  not  such  an  one  as  can  be  made  judgment  of  the  court :  57  Ga.  176. 
Where  binding  unless  attacked  for  fraud  in  the  party  or  arbitrator,  mistake 
of  law  or  reference  to  chance  or  lot  by  arbitrators :  61  Ga.  163.  Exceptions  to 
award,  sworn  to  by  agents  of  insurance  company  and  not  by  their  attorney  :  61 
Ga.  515 ;  64/592. 

Where  one  party  received  that  which  was  awarded  to  him,  he  is  estopped 
from  disputing  validity  of  award  to  other:  71  Ga.  860. 

Party  receiving  notes  and  money  in  settlement  of  award  cannot  retain  them 
and  sue  for  balance  due  by  reason  of  a  mistake  in  calculation  :  72  Ga.  201. 

For  arbitrators  to  hear  testimony  from  one  side  after  announcing  closed, 
without  notice  to  other,  per  se  unfair:  78  Ga.  557  ;  90/669. 

Umpire  not  hearing  case  but  joining  in  decision ,  award  set  aside :  85  Ga.  219. 

Exception  not  showing  that  award  was  result  of  accident,  fraud  or  mistake, 
or  otherwise  illegal,  demurrer  sustained:  86  Ga.  337. 

Award  set  aside  because  one  arbitrator  a  partisan  ;  evidence  before  arbitra- 
tors not  material :  95  Ga.  418. 

Arbitrators  should  not  be  partisans ;  misconception  of  the  relation  to 
consider  one  the  arbitrator  of  one  party  and  the  other  as  the  arbitrator  of  the 
other :  78  Ga.  568. 

§4484.    (2893.)    Fraud.     Fraud   in  the  arbitrators,  or   in   either  WW 
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party  in  obtaining  an  award,  would  set  it  aside. 

May  be  attacked  at  common  law  for  fraud,  corruption  and  mistake  in  arbi- 
trators: 27  Ga.  314.  Under  Act  of  1856,  only  for  fraud  and  corruption  in  arbi- 
trators: 29  Ga.  362.  Fraud  in  arbitrator  must  be  clearly  shown,  to  avail:  47 
Ga.  10.     Section  cited :  61  Ga.  163,  164. 

Exception  not  showing  that  award  was  result  of  accident,  fraud  or  mistake, 
or  otherwise  illegal,  demurrer  sustained:  86  Ga.  337. 

General  Note. — Adjourned  term,  award  made  judgment  of  court  at,  after 
notice  ;  and  the  fi.  fa.  from,  could  not  be  arrested  by  illegality  :  37  Ga.  35. 

Bill,  defendant  may  rely  on  award  as  defense  without  pleading  it  to,  to  set 
aside:  7  Ga.  278. 

Courts  of  law  and  equity  not  ousted  of  jurisdiction  by  agreement  to  refer 
matters  to  arbitration  :  15  Ga.  473. 

Common  law,  arbitration  at,  revocable  at  any  time  before  made  :  27  Ga.  368. 

Damages,  a  correct  award  as  to:  35  Ga.  226. 

Evidence,  award  best,  of  its  meaning;  and  testimony  of  one  of  arbitrators 
as  to  intention  and  construction,  not  admissible:  64  Ga.  567  ;  54/548. 
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Exceptions  to  award  not  containing  all  the  evidence,  demurrable:  48  Ga. 
421.  What  exceptions  to  award  should  show,  and  should  be  sustained  or 
overruled,  or  issue  made  up  if  facts  involved :  63  Ga.  752. 

Favored,  awards  are,  by  the  courts:  34  Ga.  560.  Arbitrations  are,  and  not 
readily  set  aside  for  uncertainty  :  41  Ga.  10. 

Fraud,  where  arbitrator's  decision  could  only  be  attacked  for,  or  some 
other  illegality :  51  Ga.  348 ;  49/266. 

Heirs  of  full  age  where  submission  and  award  of  distribution  of  estate  by : 
3  Ga.  423. 

Judgment,  when,  of  arbitrators  on  law  and  facts  will  not  be  disturbed:  24 
Ga.  613.     When  award  may  be  made,  of  the  court :  47  Ga.  476 ;  57/176. 

Lien  of  arbitrators  for  their  compensation,  superior  to  mortgage  executed 
afterwards :  47  Ga.  270. 

Minors  cannot  submit  to  arbitration,  and  what  good  statutory  award :  41 
Ga.  23. 

Objections  to  award :  8  Ga.  8.  When,  to  award  being  made  judgment  of  the 
court,  not  sustained :  44  Ga.  585.   To  award,  should  be  under  oath :  59  Ga.  459. 

Party,  where  either  might  object  to  the  award  for  fraud,  accident  or  mis- 
take :  28  Ga  399. 

Pending,  where  arbitrators  could  pass  on  law  and  facts,  binding  although 
their  decision  against  law,  but  aliter  where  pending  case  referred  by  court 
itself:  21  Ga.  1. 

Statutory  award,  what  not,  where  submission  to  three  or  seven  arbitrators: 
51  Ga.  558 ;  57/176. 


ARTICLE  2. 

STATUTORY  AWARD. 

$4475.  §4485.   (4248.)  Any  number  of  arbitrators.     Nothing  iu  this  Chapter 

contained  shall  prevent  any  party  from  submitting  nnj  and  all  mat- 
ters of  controversy  to  the  arbitrament  and  award  of  any  number  of 
arbitrators,  whether  the  same  be  in  suit  or  otherwise;  and  when  so 
submitted,  the  proceedings  shall  be  governed  by  the  provisions  of 
this  Code  and  the  common  law. 

Submission  to  two  with  power  to  select  another  as  umpire,  was  not  statu- 
tory award,  and  was  revocable  before  award  made:  57  Ga.  176;  27/368.  Where 
submitted  to  one  man,  chief  engineer  of  a  railroad  :  49  Ga.  266.  A  submission 
to  seven  arbitrators  not  a  statutory  award,  and  revocable  before  award  made: 
51  Ga.  558. 

Act2228556'  §4486.  (4226.)  Submission  to  be  in  writing.  But  to  entitle  the 
$4475.  award  to  be  made  the  judgment  of  the  court,  all  submissions  to  arbi- 
tration shall  be  in  writing,  and  shall  contain  a  clear  and  accurate 
statement  of  the  matters  in  controversy  submitted,  and  any  other 
matter  that  may  be  pertinent  to  said  submission,  and  also  the  names 
of  the  arbitrators  chosen  by  the  parties.  Said  submission  shall  be 
signed  by  the  parties  or  their  agents,  and,  when  so  signed,  shall  be 
delivered  to  one  of  the  arbitrators  chosen  by  the  parties;   and  when 
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this  is  done,  said  submission  shall  be  irrevocable,  except  by  consent 
of  all  parties. 

Power  and  authority  of  arbitrators  under  Act  of  1856:  26  Ga.  451.  As  a  rule 
to  go  by  :  28  Ga.  398.  Should  be  in  writing,  and  when  not  a  good  statutory 
award  to  be  placed  on  the  minutes :  41  Ga.  23.  Exceptions  to  award  as  illegal 
and  contrary  to  evidence,  and  if  any  evidence,  demurrable:  47  Ga.  10;  41/547. 
Where  no  estoppel  by  a  submission  :  43  Ga.  200.  Section  referred  to  and  con- 
strued: 61  Ga.  162-164.  Act  of  1856  applies  only  to  cases  originating  out  of 
court :  25  Ga.  65.  But  parties  may  by  agreement  make  that  Act  law,  and  refer 
to  arbitration,  pending  suit:  29  Ga.  362.  Submission  by  minors  should  be  by 
order  of  court  of  a  pending  suit  to  which  they  are  parties,  and  statutory  award, 
submission  should  be  in  writing :  41  Ga.  23, 555.  When  award  to  be  made  judg- 
ment of  court  under  this  and  following  sections :  47  Ga.  476 ;  see  also  63  Ga. 
371 ;  64/592. 

Arbitration  in  pais;  prevailing  party  accepting  results  of  award,  is  bound 
and  cannot  reopen  matter :  68  Ga.  534. 

Submission  construed  as  to  extent  of  matters  submitted :  71  Ga.  860. 

Award  of  arbitrators  admissible  in  subsequent  suit  between  the  parties, 
where  same  covered  questions  submitted :  80  Ga.  243. 

Where  name  duly  signed,  though  party  did  not  in  fact  sign  it,  if  he  were 
present,  testified,  and  knew  his  rights  to  be  involved,  he  is  bound :  81  Ga.  39. 

Guardian  may  bind  ward  by  submitting  questions  to  arbitration  :  76  Ga.  517. 

Where  guardian  acted  both  individually  and  as  guardian,  in  making  sub- 
mission, and  wards  had  no  guardian  ad  litem,  if  they  had  an  interest  in  subject- 
matter,  guardian's  attitude  was  inconsistent ;  arbitration  of  title  to  realty  was 
not  admissible  against  wards  suing  guardian  for  part  of  the  income :  79  Ga.  11. 

Guardian  can  only  submit  to  arbitration  controversies  with  third  persons 
touching  ward's  estate;  arbitration,  nullity  as  to  ward  not  represented  by 
guardian  ad  litem  or  next  friend :  82  Ga.  698. 

Stipulation  in  contract  of  sale  that  if  parties  should  fail  to  agree  on  market 
value,  same  should  be  fixed  by  disinterested  third  parties,  was  not  an  agree- 
ment to  arbitrate :  74  Ga.  756. 

Statement  of  matter  in  controversy  as  "the  purchase  and  settlement  of  a 
horse,"  not  fatally  vague,  but  explainable  by  parol:  81  Ga.  265. 

§4487.   (4227.)    To  consist  of  three.    Every  arbitration  under  this  Acts  1855-6, 
provision  of  this  Code  shall  be  composed  of  three  arbitrators,  one  of 
whom  shall  be  chosen  by  each  of  the  parties,  and  one  by  the  arbitra- 
tors chosen  by  the  parties. 

Where  to  seven  arbitrators,  although  by  order  of  coui*t,  or  to  two  or  three 
with  power  to  call  in  others,  yet  not  statutory  award,  and  revocable  before 
award  made :  57  Ga.  176 ;  51/558 ;  27/368. 

Arbitrators  should  not  be  partisans ;  misconception  of  the  relation  to  con- 
sider one  as  arbitrator  of  one  party  and  the  other  as  arbitrator  of  the  other 
party :  78  Ga.  568. 

Controversy  submitted  to  two,  upon  their  failure  to  agree  third  to  be  called 
in,  selection  of  third  is  for  the  two,  and  not  for  the  parties:  80  Ga.  244. 

Where  arbitrators  limited  by  submission  as  to  whom  they  may  select  as 
third  arbitrator,  objection  may  be  raised  by  the  party  to  third  arbitrator  on 
ground  that  he  does  not  come  within  the  limitation :  80  Ga.  244. 

Middle  initial  of  referee  erroneously  written  as  "B."  instead  of  "V.,"  not 
important :  81  Ga.  265. 
71 
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"Arbitrators,"  in  a  submission,  applied  to  umpire,  as  well  as  to  two  arbitra- 
tors named :  94  Ga.  149. 

§4488.  (4228.)  How  chosen.  When  the  submission  is  delivered 
to  the  arbitrators  chosen  by  the  parties,  or  either,  such  arbitrators 
shall  then  choose  another  arbitrator,  whose  name  shall  be  inserted 
in  the  submission. 

Umpire  chosen,  afterwards  dismissed  and  another  substituted  at  request  of 
plaintiff,  not  ground  for  exception  to  award,  by  defendant,  he  not  objecting  at 
time :  86  Ga.  337. 

Where  no  suggestion,  in  arbitrator's  dissent,  of  objection  to  the  third  arbi- 
trator, assent  inferred :  94  Ga.  149. 

Apct|212855'6'  §4489.  (4229.)  Time  and  place  of  meeting.  The  arbitrators  so 
chosen  shall  then  appoint  their  time  and  place  of  meeting,  which 
shall  be  as  soon  as  practicable,  consistent  with  a  proper  preparation 
of  the  case,  and  the  parties  shall  have  ten  days  notice  of  such  time 
and  place  of  meeting. 

What  will  amount  to  a  waiver  of  the  ten  days  notice :  52  Ga.  659-663.  No- 
tice of  the  sitting  of  the  umpire :  28  Ga.  140 ;  8/8. 

Appearance  waives  notice  and  all  similar  defects :  71  Ga.  860.  Appearance 
by  husband  as  wife's  agent,  binds  her:  71  Ga.  860. 

APc.t222855"6,  §4490.  (4230.)  List  of  witnesses  to  be  furnished.  At  the  time  the 
submission  is  made,  or  so  soon  thereafter  as  may  be  done,  the  par- 
ties shall  furnish  the  arbitrators  so  chosen,  or  one  of  them,  with  a 
list  of  the  witnesses  whose  testimony  they  desire  to  be  before  said 
arbitrators;  and  any  party  neglecting  to  do  this  for  ten  days  after 
said  submission  is  made,  shall  not  be  entitled  to  delay  or  continu- 
ance for  the  absence  of  his  testimony  or  witnesses. 

ApCt222855"6,  §4491.  (4231.)  One  of  the  arbitrators  failing  to  attend.  If  any  one 
of  the  arbitrators  selected  by  the  parties  should  fail  to  attend  at  the 
time  and  place  of  meeting,  or  be  disqualified,  the  party  whose  arbi- 
trator is  absent  or  disqualified  shall  then  choose  another  in  his  place; 
and  if  the  arbitrator  chosen  by  the  arbitrators  is  absent  or  disquali- 
fied, the  arbitrators  chosen  by  the  parties  shall  choose  another  in  his 
place,  and  the  arbitrator  so  chosen  shall  have  all  the  powers  of  the 
arbitrators  first  chosen 

Act|s»855*6'  §4492.  (4232.)  Arbitrators  must  be  sworn.  Before  the  arbitrators 
enter  upon  a  hearing  of  said  cause,  to  make  up  their  award,  they 
shall  be  sworn  impartially  to  determine  the  matters  submitted  to 
them  according  to  law  and  the  justice  and  equity  of  the  case,  with- 
out favor  or  affection  to  either  party;  which  oath  they  may  admin- 
ister to  each  other. 

Where  submission  verbally  to  two  arbitrators  who  were  not  sworn :  57  Ga. 
336. 

Other  than  statutory  oath  taken,  award  set  aside:  78  Ga.  557. 
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§4493.  (4233.)  Parties  not  ready,  case  postponed.  When,  upon  the  ^.^l855"6' 
meeting  of  the  arbitrators,  if  either  party  shall  not  be  ready  for 
trial,  the  arbitrators  may  postpone  the  hearing  of  the  case  to  a  fu- 
ture day,  which  day  shall  be  as  early  as  may  be  consistent  with  the 
ends  of  justice,  considering  all  the  circumstances  of  the  case.  But 
there  shall  not  be  more  than  two  adjournments  of  the  case,  except 
for  providential  cause. 

§4494.   (4234.)  May  adjourn  from  day  to  day.     After  the  arbitra- Apct|2^855"6' 
tors  shall  have  commenced  their  investigations,  they  may  adjourn 
from  day  to  day,  or  for  a  longer  time,  if  the  ends  of  justice  require 
it,  until  their  investigations  are  completed,  and  they  have  made  up 
their  award. 

Stated :  27  Ga.  528. 

Continuances  and  adjournments  in  sound  discretion  of  arbitrators:  68  Ga. 
291. 

§4495.  (4235.)  Testimony  may  be  taken  by  commission.  Testimony  p.223. 
may  be  taken  by  commission,  under  the  same  circumstances,  in  the 
same  manner,  and  subject  to  the  same  rules  and  regulations,  as  are 
now  or  may  be  prescribed  by  law  for  the  taking  of  testimony  by 
commission  in  the  superior  courts,  saving  only  that  the  original  in- 
terrogatories shall  be  filed  with  one  of  the  arbitrators,  and  the  com- 
mission issue  by  one  of  the  arbitrators,  and  the  testimony  when 
taken  shall  be  directed  to  the  arbitrator  who  issued  the  commission. 

§4496.  (4236.)  Competency  of  witnesses.  All  persons  who  have  ar- ^S.556' 
rived  at  sufficient  age  to  understand  the  obligations  of  an  oath,  and 
are  not  idiots  or  lunatics,  including  also  the  parties  to  said  submis- 
sion, shall  be  competent  as  witnesses  in  all  cases  before  said  arbitra- 
tors, saving  only  that  the  wife  shall  not  be  a  witness  for  or  against 
the  husband,  nor  the  husband  for  or  against  the  wife,  except  in  cases 
where  the  same  is  allowed  by  law. 

May  examine  the  party  to  the  arbitration  as  a  witness  for  himself :  26  Ga. 
451. 

§4497.  (4237.)  Examination  of  witnesses,  admission  of  evidence.  The 
examination  of  witnesses  and  the  admission  of  testimony  shall  be 
governed  by  the  rules  of  the  superior  courts,  except  as  herein  pro- 
vided. 

§4498.  (4238.)  Powers  of  arbitrators.  The  arbitrators  shall  be  Act|2J856-6- 
clothed  with  all  the  powers  of  the  superior  courts  to  compel  the  at- 
tendance of  witnesses  before  them,  and  also  to  compel  them  to  testify, 
and  any  one  of  said  arbitrators  shall  have  power  to  issue  subpcenas 
requiring  the  attendance  of  witnesses  at  the  time  and  place  of  their 
meeting,  which  subpoenas  shall  be  served  in  the  manner  pointed  out 
by  law  for  the  service  of  subpoenas  in  cases  pending  in  the  superior 
courts,  and  witnesses  so  attending  shall  be  entitled  to  the  same  com- 
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pensation  as  witnesses  attending  superior  courts,  and  it  may  be  col- 
lected in  the  same  manner. 

APct223855"6'  §4499.  (4239.)  May  compel  the  production  of  books,  etc.  Said  arbi- 
trators shall  be  clothed  with  all  the  powers  of  the  superior  courts  to 
compel  parties  to  produce  books  and  all  other  papers  which  they 
may  deem  necessary  and  proper  for  the  investigation  of  the  matters 
submitted  to  them,  giving  to  the  party,  his  agent  or  attorney,  from 
whom  the  production  is  required,  such  notice  as  is  required  in  the 
superior  courts  for  the  production  of  papers. 

§4500.   (4240  )   May  administer  oaths.     Said  arbitrators  shall  have 

power  to  administer  oaths  to  witnesses,  and  all  other  oaths  that  may 

be  necessary  for  carrying  the  provisions  of  this  Chapter  into  full 

effect 

Acts  1859,        84501.    (4241.)     Two  can  make  an  award.     If  the  arbitrators  so 

p.  47.  °  v  f 

$4(§)-  chosen  shall  fail  to  agree  upon  an  award,  then  any  two  of  them 
may  make  an  award,  which  shall  have  the  same  force  and  effect  as 
if  made  by  all  three  of  them. 

No  valid  award  by  two,  when  submission  to  three  arbitrators:  26  Ga.  249; 
but  see  50  Ga.  641-643.  Submission  under  Act  of  1856  should  be  unanimous, 
although  award  after  amendatory  Act  of  1859 :  31  Ga.  589.  Too  late  to  object 
to  absence  of  one  arbitrator  at  first  meeting,  when  unanimous  award  about  to 
be  made  judgment  of  the  court :  44  Ga.  585. 

■^IslP55"6'      §4502.   (4242.)   Copy  to  be  given  to  the  parties,  original  returned  to 
1876,  p.  38.  SUperior  court.     After  the  arbitrators  shall  have  made  up  their  award, 
they  shall  furnish  each  of  the  parties  with  a  copy  thereof,  and  re- 
*a?/  turn  the  original  award,  a3  provided  in  the  next  section,  and  said 

award  shall  be  entered  on  the  minutes  of  said  court,  and  shall  have 
all  the  force  and  effect  of  a  judgment  or  decree  of  said  court,  and 
may  be  enforced  in  the  same  manner  at  any  time  after  the  adjourn- 
ment of  said  court,  and  shall  be  final  and  conclusive  between  the 
parties  as  to  all  matters  submitted  to  the  arbitrators,  unless  objec- 
tion should  be  pleaded  to  the  same,  as  provided  in  this  Code. 

Minutes  of  arbitrators  in  cause  referred  to  them  not  made  part  of  record, 
and  as  to  effect  of  bill  of  exceptions  to  judgment  ordering  award  entered  on 
the  minutes:  25  Ga.  257,  258.  Award  not  under  Act  of  1799  or  1856  should  not 
be  made  the  judgment  of  the  superior  court :  29  Ga.  423 ;  41/23 ;  47/476 ;  57/176. 
Need  not  furnish  copies  of  award  where  arbitration  not  under  Act  of  1856:  31 
Ga.  3.  Awards  are  favored  by  courts:  41  Ga.  10;  34/560.  Made  judgment  of 
the  court  at  adjourned  term,  and  notice  between  the  regular  and  adjourned 
term  sufficient:  37  Ga.  35;  40/275.  Waiver  of  copy:  41  Ga.  10.  Also  of  pres- 
ence of  one  arbitrator:  44  Ga.  585.  Waiver  of  the  ten  days  notice:  52  Ga.  659. 
When  award  may  be  set  aside  after  made  judgment  of  the  court:  39  Ga. 
312;  55/167.  When  may,  by  order  in  term  time,  provide  for  making  award 
judgment  of  the  court  in  vacation:  60  Ga.  532.  To  make  award  of  suit  not 
pending  a  valid  judgment  of  court,  it  should  be  entered  at  next  term  of  the 
superior  court  of  county  where  it  was  made:  61  Ga.  72. 
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Fi.  fa.  could  not  issue  from  court  in  one  county,  on  award  rendered  in 
another :  68  Ga.  155. 

Where  distribution  of  estate  submitted  to  arbitrators,  not  conclusive  on 
heir  that  claim  against  him  was  included  in   estate  assets:  69  Ga.  691,692. 

Award  is  entered  on  minutes  to  give  court  jurisdiction,  and  then  exceptions 
may  be  filed  :  69  Ga.  708.     See  25  Ga.  65. 

Award  here  sufficiently  certain  :  71  Ga.  860. 

Estopped  to  refuse  to  comply  with  award,  after  receiving  that  which  was 
awarded  :  71  Ga.  860. 

Agreement  to  make  award  judgment  of  court,  etc. :  71  Ga.  860. 

Award  under  common-law  arbitration  not  required  to  be  made  judgment  of 
any  court ;  binding  on  parties  until  set  aside  :  73  Ga.  92. 

Award  duly  entered  on  minutes  has  only  the  effect  of  a  decree;  if  void,  so 
held  in  any  court :  82  Ga.  699. 

Judgment  not  entered  at  next  term  after  award  filed,  may  be  nunc  pro  tunc: 

94  Ga.  150. 

Informal  arbitration,  award  not  entered  on  minutes,  but  acted  on,  binding: 

95  Ga.  754. 

§4503.  (4242  a.)  Award,  where  returned.  Whenever  a  case  of  any  ^ct|81876' 
kind,  pending  in  any  court  in  this  State,  shall  be  referred  to  arbi- 
tration, the  award  made  upon  the  same  shall  be  entered  on  the  min- 
utes of  the  superior  court  where  said  suit  is  pending;  and  in  all  cases 
where  a  matter  of  dispute,  not  involved  in  litigation,  is  referred  to 
arbitration  under  section  4485  of  the  Code,  the  award  upon  the  same 
shall  be  entered  on  the  minutes  of  the  superior  court  of  the  counties 
where  the  parties  reside  against  whom  the  award  is  rendered,  if  resi- 
dents of  the  State,  and  if  not  such  resident,  in  the  counties  where 
the  award  was  made. 

The  object  of  this  Act  was  simply  to  define  in  what  courts  and  counties  -  -; 

awards  shall  be  entered :  69  Ga.  709,  712. 

§4504.  (4243.)  Frauds  may  be  suggested  at  the  return  term.  When  ^ctf24855"6' 
said  award  shall  have  been  returned  to  said  court  and  entered  upon  ^j®8' 4032' 
its  minutes,  as  provided  in  the  previous  section  of  this  Code,  either 
of  the  parties  may  suggest,  on  oath,  at  the  term  to  which  said  award 
is  returned,  that  the  award  was  the  result  of  accident,  or  mistake, 
or  the  fraud  of  some  one  or  all  of  the  arbitrators  or  parties,  or  is 
otherwise  illegal.  Whereupon  the  court  shall  cause  an  issue  to  be 
made  up,  which  issue  shall  be  tried  by  a  special  jury  under  the  same 
rules  and  regulations  as  are  prescribed  for  the  trial  of  appeals; 
which  trial  shall  be  had  at  the  same  term  of  the  court  at  which  the 
suggestion  is  made,  unless  good  cause  be  shown  for  a  continuance, 
when  the  same  may  be  continued  for  one  term  only,  except  for  prov- 
idential causes. 

May  set  aside  for  mistake  not  apparent  on  face  of  it:  25  Ga.  264.  When 
attacked  under  Act  of  1856  for  fraud  of  arbitrators,  but  at  common  law  for  cor- 
ruption and  partiality  of  arbitrators  or  mistake  led  into  by  undue  means :  27 
Ga.  314.  When  arbitrator  cannot  attack  his  award :  28  Ga.  399.  Judgment 
setting  aside  award,  conclusive,  unless  set  aside  in  proper  time  and  mode:  34 
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Ga.  393.  Where  award  valid  only  as  to  the  part  submitted :  33  Ga.  476.  May 
be  set  aside  for  uncertainty  of  the  pleadings,  defendant  in  judgment  not  being 
a  party  :  35  Ga.  173.  What  affidavit  must  state,  to  prevent  award  being  made 
judgment  of  the  court :  38  Ga.  135 ;  41/370-373.  Where  one  not  a  party  alleging 
fraud  must  prove  it :  39  Ga.  312-320.  Motion  at  first  term  under  oath  to  set 
aside  award,  not  stating  sufficient  grounds,  demurrable,  and  maybe  amended  ; 
waivers :  39  Ga.  678.  Bill  of  review  setting  up  mistake  in  arbitration  :  39  Ga. 
518.  Objections  to  award  should  be  made  under  oath :  59  Ga.  459.  Illegality 
of  an  award  is  for  the  court  to  decide,  and  burden  on  one  alleging  mistake :  64 
Ga.  582;  40/671.  It  would  take  a  strong  case  to  set  aside  award  as  illegal  be- 
cause contrary  to  evidence :  42  Ga.  495 ;  64/582.  Where  a  bill  held  demurrable 
in  stating  "legal  accident"  as  ground  to  set  aside  award:  43  Ga.  193.  Testi- 
mony that  was  before  the  arbitrators  must  be  before  the  reviewing  court :  44 
Ga.  585 ;  50/641 ;  47/10 ;  59/459.  When  need  not  file  copy  of  evidence :  54  Ga. 
500.  Ignorance  of  law  no  ground  for  equity  to  interfere :  47  Ga.  500.  And  as 
to  when  equity  will  interfere:  41  Ga.  23.  Where  right  of  appeal  to  courts  to 
vacate  illegal  award  could  not  be  impaired :  49  Ga.  266.  Where  award  should 
speak  for  itself  without  any  parol  evidence  of  arbitrators  or  otherwise :  52  Ga. 
548,  554 ;  but  see  64  Ga.  582.  Award  on  disputed  point  of  law,  although  wrong, 
yet  binding :  54  Ga.  252.  When  exceptions  under  this  section  demurrable :  64 
Ga.  582-592 ;  63/752-754. 

Exceptions  to  award  raising  questions  of  law  on  face  of  award,  no  evidence 
need  be  set  forth :  69  Ga.  114. 

Attacked  and  set  aside  for  uncertainty :  69  Ga.  726. 

Where  one  party  has  received  that  which  was  awarded  him,  he  is  estopped 
from  refusing  to  comply  with  award  to  other :  71  Ga.  860. 

Party  receiving  notes  and  money  in  settlement  of  award  cannot  retain  them 
and  sue-for  a  balance  due  by  reason  of  mistake  in  calculation :  72  Ga.  201. 

Award  never  set  aside  for  error  in  judgment  in  arbitrators.  Nor  as  being 
contrary  to  evidence,  if  there  is  any  evidence  to  support  it:  73  Ga.  731. 

Where  exceptions  on  general  ground  of  accident  or  mistake  were  too  vague 
and  loose :  74  Ga.  399. 

Exceptions  not  under  oath  will  be  dismissed :  76  Ga.  692. 

Evidence  introduced  before  arbitrators  must  be  filed  with  exceptions, 
otherwise  exceptions  dismissed :  76  Ga.  692. 

Jury  finding  brief  of  evidence  filed  with  exceptions  to  award  incorrect, 
brief  of  opposite  party  substituted :  78  Ga.  557. 

Exception  to  award,  on  ground  that  same  was  contrary  to  evidence,  should 
be  accompanied  by  full  brief  of  evidence :  86  Ga.  337. 

Some  of  exceptions  to  award  not  demurrable,  motion  to  dismiss  all  refused : 
78  Ga.  557. 

Improper  communication  of  party  with  arbitrators,  vitiates  award ;  so, 
handing  them  paper  after  evidence  closed  and  while  other  party  absent:  78 
Ga.  557  ;  see  also  90  Ga.  669. 

Award  pleaded  in  bar  not  ruled  out  on  ground  that  hearing  denied  to  one 
party  ;  whole  for  jury :  81  Ga.  265. 

Umpire  not  hearing  case  but  joining  in  decision,  award  set  aside :  85  Ga.  219. 

Exception  not  showing  that  award  was  result  of  accident,  fraud  or  mistake, 
or  otherwise  illegal,  demurrer  sustained:  86  Ga.  337. 

Arbitrators  should  not  be  partisans ;  misconception  of  the  relation  to  con- 
sider one  the  arbitrator  of  one  party  and  the  other  the  arbitrator  of  the  other 
party  :  78  Ga.  568. 

Award  set  aside  because  one  arbitrator  a  partisan  ;  evidence  before  arbitra- 
tors not  material :  95  Ga.  418. 
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§4505. .  (4244.)  Verdict  of  jury.  If  upon  the  trial  of  such  issue  the  ^l^856"6' 
jury  shall  return  a  verdict  finding  against  said  award  on  the  specifi- 
cations made  in  the  issue  submitted,  the  court  shall  forthwith  pass 
an  order  vacating  and  setting  aside  said  award;  but  if  the  jury  shall 
not  so  find,  said  award  shall  remain  in  full  force  as  provided  in  the 
previous  section  of  this  Code,  and  shall  be  final  and  conclusive  un- 
less the  judgment  of  the  superior  court  on  the  trial  of  such  issue  be 
reversed  by  the  Supreme  Court. 

Will  not  set  aside  award  for  newly  discovered  evidence  when  no  diligence 
to  obtain  it :  29  Ga.  362.  Section  referred  to  and  construed :  39  Ga.  13.  Ex- 
ceptions to  award  should  contain  all  the  evidence :  44  Ga.  585 ;  48/421. 

Where  case  pending  is  referred  to  arbitration,  and  award  set  aside,  case  is 
still  pending  and  judgment  cannot  be  carried  up  direct:  68  Ga.  827. 

Award  set  aside  by  court  for  uncertainty  and  conditions :  69  Ga.  101. 

Award  set  aside  for  uncertainty,  court  cannot  force  party  to  settle  or  re- 
commit case  to  arbitrators :  69  Ga.  101. 

§4506.  (4245.)  Clerk's  fees.  For  each  award  entered  upon  the 
minutes  of  the  superior  court,  the  clerk  shall  be  entitled  to  the  same 
pay  now  allowed  by  law  for  the  entering  of  judgment  in  other  cases, 
to  be  paid  by  the  parties  as  directed  in  said  award. 

§4507.   (4246.)   Costs,  how  taxed.     The  arbitrators  shall  return  in  ^J855"6 
their  award  the  costs  of  the  case,  which  they  may  tax  against  either 
party,  or  a  part  against  one  and  a  part  against  the  other,  according 
as  they  may  think  just  and  right. 

§4508.  (4247.)  Compensation  of  arbitrators,  how  fixed  and  collected.  J^.t224855'8' 
The  arbitrators  shall  have  such  compensation  for  their  services  as 
may  be  agreed  upon  by  themselves  and  the  parties,  which  shall  be 
paid  equally  by  the  parties,  or  included  in  the  judgment  or  decree  of 
the  court  to  which  said  award  is  returned,  as  part  of  the  costs  in  said 
case;  and  if  the  parties  fail  to  agree  on  the  amount  so  to  be  paid, 
the  court  to  which  said  award  is  returned  shall  direct  an  issue  (as  to 
the  amount  of  the  fee)  to  be  formed  between  the  parties  and  the  ar- 
bitrators, which  shall  be  tried  by  a  special  jury,  whose  verdict  shall 
be  final  and  conclusive,  unless  reversed,  and  the  subsequent  proceed- 
ings thereon  shall  be  the  same  as  in  cases  of  appeal. 

Compensation  where  the  arbitration  was  not  under  Act  of  1856:  31  Ga.  3. 
Where  the  lien  of  arbitrators  superior  to  mortgage,  and  liability  of  parties  for 
aliquot  parts  of  costs :  47  Ga.  270. 

§4509.  (4249.)  Submission  when  suit  is  pending.  In  all  matters  ^t^9®^ 
submitted  to  reference  by  parties  in  a  suit,  under  a  rule  of  court,  or  $4482- 
other  agreement  in  writing  signed  by  the  parties  (except  as  herein- 
before provided),  judgment  shall  be  entered  up  by  the  party  in 
whose  favor  the  award  is  given,  and  execution  shall  issue  for  the 
sums  awarded  to  be  paid  as  they  respectively  become  due,  and  to  be 
levied  on  the  property  of  the  party  against  whom  the  judgment  shall 
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have  been  entered  up,  and  such  other  proceedings  shall  be  had 
thereon  by  the  court  as  in  cases  of  judgments  entered  upon  verdicts 
of  juries. 

A  pending  suit  referred  to  arbitrators  is  under  Act  of  1799,  and  not  of  1856: 
25  Ga.  65,  259,  260.  When  judgment  under  award  under  Act  of  1799,  evidence 
against  persons  not  parties  to  it:  28  Ga.  289.  Where  could,  according  to  terms 
of  agreement,  object  to  award  for  fraud,  accident  or  mistake :  28  Ga.  399.  Con- 
troversy not  in  suit  referred  to  arbitration  of  two,  and  there  was  no  authority 
to  make  award  judgment  of  court:  29  Ga.  422.  Submission  of  question  of 
counsel  fees  to  the  judge:  29  Ga.  418-421.  Submission  of  case  pending  in 
court  by  agreement  in  writing  or  order  of  court  to  any  number  of  arbitrators : 
40  Ga.  710.    When  not  necessary  for  order  of  court:  64  Ga.  592. 

Practice  in  cases  where  reference  has  been  made  under  this  section  and 
award  returned :  69  Ga.  708. 

General  Note. — Testimony  of  subscribing  witness  to  an  award,  best  evi- 
dence of  it:  7  Ga.  278.  Signature  of  the  award  by  the  arbitrators  need  not  be 
at  same  time  in  each  other's  presence:  26  Ga.  459.  Not  invalid  because  not 
signed  by  arbitrators  on  day  made :  27  Ga.  528 ;  26/459.  When  arbitrator  could 
not  impeach  his  award:  28  Ga.  399.  Court  could  not  make  award  its  judg- 
ment where  it  was  made  under  Act  of  1799  or  1856:  29  Ga.  422.  Lex  loci  of  an 
award  governing  as  to  its  validity  here :  37  Ga.  456.  Award  generally  conclu- 
sive, but  may  introduce  evidence  to  show  what  was  submitted :  43  Ga.  308. 
Amendment  to  exceptions  to  award  rightfully  allowed  to  be  filed :  48  Ga.  26. 
Exceptions  to  award  should  contain  all  the  evidence:  48  Ga.  421,  542.  When 
prima  facie  a  common-law  award,  and  not  entitled  to  be  made  judgment  of 
the  court :  47  Ga.  476. 


CHAPTER  3. 

OF   ATTACHMENTS. 


ARTICLE  1. 

OF   ISSUING   ATTACHMENTS. 

Acoh™69        §4510.   (3264.)   Grounds  of  attachment.     Attachments  may  issue  in 
Acts  1856-6,  the  following  cases: 

1.  When  the  debtor  resides  out  of  the  State. 

Against  joint  non-residents,  affidavit  need  not  recite  it  was  on  a  joint  contract : 
17  Ga.  625.  Non-resident  lessee  of  a  railroad  can  be  proceeded  against:  48 
Ga.  533.  Attachment  process  as  against  non-resident  strictly  construed:  14 
Ga.  231.  When  did  not  lie  against  a  trustee  as  such:  32  Ga.  357.  Noragainsta 
lunatic  and  his  committee  non-residents  of  this  State:  52  Ga.  24.  Against 
partnership  effects  under  this  section:  19 Ga.  84;  60/547-549.  Against  a  cor- 
poration :  58  Ga.  168.  Section  referred  to :  56  Ga.  615.  Affidavit  sufficiently 
certain:  19  Ga.  84;  48/12.     Must  be  positive  and  not  ambiguous:  60  Ga.  113. 

Statutory  attachment  against  non-resident  debtor  contravenes  neither  sec- 
tion 2,  article  4  of  the  United  States  Constitution,  nor  the  14th  amendment; 
corporation  not  a  citizen  :  73  Ga.  491. 
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Judgment  founded  on  attachment  against  homestead  property,  on  ground 
of  non-residence  of  husband,  void  :  86  Ga.  591. 

One  having  left  another  State  with  intention  never  to  return,  but  not  hav- 
ing permanently  located  in  Georgia,  liable  to  attachment  as  non-resident :  92 
Ga.  226. 

2.  When  he  is  actually  removing,  or  about  to  remove,  without  the 
limits  of  the  county. 

Good  defense  that  defendant  resides  in  another  county :  22  Ga.  607.  Acts 
and  conduct  of  defendant  show  what  intention  at  time  of  attachment  taken 
out:  36Ga.531.  Against  a  non-resident  passing  through  the  county :  47  Ga. 
560.  "Defendant  removing  or  about  to  remove,"  valid  affidavit :  37  Ga.  18; 
36/526. 

3.  When  he  absconds. 

Has  absconded,  not  sufficient:  7  Ga.  167;  26/577.  Proof  of  absconding:  29 
Ga.  642.     Sufficient  against  a  partnership:  47  Ga.  587. 

Proven  by  his  statements,  and  attending  acts  and  circumstances,  prior  to 
leaving :  67  Ga.  636. 

4.  When  he  conceals  himself. 

Attachment  affidavit  against  the  firm  D.  &  H.,  setting  out  names  of  part- 
ners, and  alleging  that  said  D.  &  H.  "conceal  themselves,"  good:  74  Ga.  1. 

5.  When  he  resists  legal  arrest. 

6.  WThen  he  is  causing  his  property  to  be  removed  beyond  the  lim- 
its of  the  State. 

See54Ga.  576;  50/302. 

Injunction  and  receiver  in  nature  of  equitable  attachment,  where  defend- 
ant in  pending  bill  seeks  to  remove  property  out  of  State :  71  Ga.  600. 

Geneeal  Note. — Second  attachment,  not  sued  out  by  same  plaintiff  against 
same  defendant  on  same  debt :  66  Ga.  575. 

Attachment  not  dissolved  by  purchase  of  claim,  after  levy,  by  third  person 
and  amendment  of  declaration  so  as  to  sue  for  the  use  of  such  third  person : 
79  Ga.  718. 

Seizure  of  national  bank  property  before  final  judgment,  under  attach- 
ment from  State  court,  void  :  91  Ga.  264. 

§4511.   (3265.)  By  whom  affidavit  may  be  made.     Before  process  of  A?*!™9' 
attachment  shall  issue,  the  party  seeking  the  same,  his  agent,  or  Act™- 
attorney  at  law,  shall  make  an  affidavit  before  some  judge  of  the  Acts  isss-e, 
superior  court,  judge  of  the  county  court,  or  justice  of  the  peace,  ^93,  p.  in. 
or  notary  public  ex  officio  justice  of  the  peace,  that  the  debtor  has 
placed  himself  in  some  one  of  the  positions  enumerated  in  this  Code, 
and  also  the  amount  of  the  debt  claimed  to  be  due.     When  the  affi- 
davit is  made  by  the  attorney  at  law,  or  agent  of  the  party,  he  may 
swear  that  the  amount  claimed  to  be  due  is  due  according  to  the 
best  of  his  knowledge  and  belief. 

Misnomer  in  affidavit  idem  sonans:  3  Ga.  266.  Attorney  may  swear  posi- 
tively or  to  best  of  belief  as  to  the  indebtedness  :  7  Ga.  167.  What  sufficient 
affidavit  as  to  the  amount:  26  Ga.  289;  54/678.  May  be  for  debt  not  due:  26 
Ga.  514.    Attorney's  affidavit  should  positively  state  "debtor  resides  out  of  the 
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State"  :  9  Ga.  598.  Attorney  should  swear  positively  as  to  grounds  of  attach- 
ment: 60  Ga.  113;  9/598;  28/351.  Should  be  signed  by  magistrate  before  whom 
taken,  with  official  description  :  8  Ga.  521.  Will  lie  for  sum  certain  stated  in 
affidavit  to  be  balance  due  on  account:  12  Ga.  564.  Should  not  have  been  dis- 
missed because  "J.  P."  not  at  end  of  magistrate's  signature :  20  Ga.  735.  Affida- 
vit held  certain  enough  stating  amount  subject  to  a  set-off :  18  Ga.  647.  Affi- 
davit may  contain  two  grounds  of  attachment :  36  Ga.  89 ;  37/18.  Traverse  of 
affidavit  must  be  made  at  return  term  of  attachment:  37  Ga.  18.  Plaintiff  in 
attachment  should  sign  affidavit,  and  failure  to  not  amendable:  28  Ga.  27. 
Affidavit  need  not  recite  indebtedness  on  a  joint  contract:  17  Ga.  624.  Not 
amendable:  57  Ga.  153;  48/13;  26/577.  That  sum  sworn  to  greater  than 
amount  due,  no  ground  for  dismissal:  32  Ga.  487.  When  attorney  a  notary 
cannot  qualify  to  affidavit :  37  Ga.  678.  Affidavit  sworn  to  by  plaintiff  as  guard- 
ian, no  ground  to  dismiss  it:  53  Ga.  26.  A  sufficient  affidavit  for  attachment 
against  a  partnership :  47  Ga.  587.  When  omission  of  word  "is"  did  not  vitiate : 
63  Ga.  227.  When  need  not  describe  as  a  corporation :  58  Ga.  167.  What  affi- 
davit against  administrator  must  allege :  40  Ga.  346.  As  to  traverses  of  affi- 
davit: 28  Ga.  109;  49/263;  47/359,  588;  58/446,  322.  As  to  what  amounts  to 
waiver  of  traverse  of  affidavit :  44  Ga.  454 ;  56/373-376. 

Notary  taking  affidavit  not  disqualified  by  being  coemployee  in  bank  with 
plaintiff,  a  stockholder:  70  Ga.  637. 

Ground  must  be  sworn  to  positively  even  by  an  attorney:  67  Ga.  721,  722; 
72/897. 

"To  the  best  of  his  knowledge  and  belief"  here  qualified  only  the  amount 
and  not  the  ground :  72  Ga.  195. 

Attachment  affidavit  never  sets  forth  nature  or  particulars  of  demand: 
74  Ga.  24. 

Ground  of  attachment  must  be  positively  sworn  to ;  affidavit  here  insuf- 
ficient: 75  Ga.  602. 

Not  dismissed  because  of  failure  to  set  out  individual  names  of  firm 
attached :  77  Ga.  740. 

Demurrable  at  first  term  for  insufficiency  of  affidavit :  77  Ga.  740. 

Attachment  issued  against  "J.  H.  Johnston  &  Co.,"  upon  affidavit  against 
"John  Henry  Johnston  &  Co.,"  not  void,  especially  after  plea  to  merits.  Better 
practice  is  to  set  out  names  of  members :  83  Ga.  779. 

See  also  annotations  under  next  section. 

Act  1833,  §4512.  (3266.)  Plaintiff  to  give  what  bond  and  security.  The  party 
Acts  1855-e,  seeking  the  attachment,  before  the  same  issues,  shall  also  give  bond, 
1892,  p. 56.  with  good  security,  in  an  amount  at  least  double  the  debt  sworn  to, 
payable  to  the  defendant  in  attachment,  conditioned  to  pay  such 
defendant  all  damages  that  he  may  sustain,  and  also  all  costs  that 
may  be  incurred  by  him  in  consequence  of  suing  out  the  attachment, 
in  the  event  the  plaintiff  shall  fail  to  recover  in  said  case;  which 
bond  it  shall  be  the  duty  of  the  magistrate  or  other  officer  before 
whom  the  affidavit  is  made  to  take,  and  where  the  affidavit  is  made 
by  the  agent  or  attorney  at  law  of  the  plaintiff,  such  agent  or  attor- 
ney at  law  is  hereby  authorized  to  sign  the  name  of  the  principal, 
who  shall  also  be  bound  thereby  in  the  same  manner  as  though  he 
had  signed  it  himself:  Provided,  however,  that  the  amount  of  the 
bond  required  by  this  section  shall  not  exceed  the  sum  of  twenty 


1131  SECOND  TITLE.— CHAPTER  8,  ARTICLE  1.      §§4513-4515 

Of  attachments;  of  issuing  attachments. 

thousand  dollars,  but  said  bond  may  be  increased  as  hereinafter 
provided. 

What  bond  sufficient:  3  Ga.  266.  In  double  the  amount  sworn  to:  10  Ga. 
510.  Bond  and  security,  under  Act  of  1799,  a  condition  precedent:  7  Ga.  167. 
What  bond  should  recite  where  attachment  against  a  firm :  8  Ga.  521.  Bond 
may  be  attested  by  magistrate  other  than  the  one  who  issued  attachment :  27 
Ga.  65 ;  12/565.  Where  bond  need  not  be  attested  by  the  magistrate :  17  Ga. 
629.  If  for  sum  greater  than  double  amount  sworn  to  be  due,  yet  held  valid : 
17  Ga.  175.  How  attorney  should  sign  bond  for  client :  46  Ga.  226.  Bonds 
amendable :  44  Ga.  481 ;  53/442 ;  46/226 ;  27/65.  No  right  of  action  for  suing 
out  attachment,  unless  it  was  done  with  malice  and  without  probable  cause ; 
burden  of  proof  on  plaintiff:  29  Ga.  64.  And  before  defendant  in  attachment 
can  sue  on  the  bond,  must  ascertain  his  damages  by  a  recovery  against  plain- 
tiff: 19  Ga.  411.  What  evidence  admissible  in:  24  Ga.  265.  Mistake  in  date 
of  bond :  41  Ga.  513.  Bond  and  security  for  double  the  amount :  55  Ga.  454. 
Officer  issuing  the  attachment  passes  on  sufficiency  of  bond :  58  Ga.  479. 

Cited,  as  to  requiring  bond  and  security  :  72  Ga.  133. 

Statute  allowing  agent  or  attorney  to  sue  out  attachment  impliedly  author- 
izes him  to  execute  bond :  74  Ga.  1. 

State  court  has  jurisdiction  of  suit  against  national  bank,  which  insti- 
tuted attachment  proceedings  under  Georgia  law :  78  Ga.  449. 

Sections  5198  and  5136  of  Revised  Statutes  United  States  compared  and  con- 
strued :  78  Ga.  449. 

Attachment  not  necessarily  dismissed,  plaintiff's  attorney  signing  bond  and 
plaintiff  making  affidavit :  92  Ga.  409. 

§4513.  (3267.)  Copartner,  agent  or  attorney  may  make  affidavit.  pc.2«1855  ' 
When  the  debt,  for  the  recovery  of  which  the  attachment  is  sought,  ^4417, 2643- 
is  due  to  a  copartnership,  or  is  due  to  several  persons  jointly,  it  shall 
be  lawful  for  any  one  of  the  copartners  or  joint  creditors,  his  agent 
or  attorney  at  law,  to  make  the  affidavit  and  give  the  bond  as  pre- 
scribed by  this  Code,  and  to  sign  the  name  of  the  other  copartners 
or  joint  creditors  to  said  bond,  and  they  shall  be  bound  thereby  in 
the  same  manner  as  though  they  had  signed  it  themselves. 

What  bond  should  recite  when  attachment  sued  out  against  the  firm :  8  Ga. 
521.    One  partner  can  execute  a  bond  in  the  name  of  the  firm :  8  Ga.  551. 

§4514.   (3268.)    Who  shall  be  surety  on  bond.     No  person  shall  be  Apct|91873' 
taken  as  security  on  any  attachment  or  garnishment  bond,  who  is  an 
attorney  for  the  plaintiff,  or  a  non-resident  of  this  State,  except 
such  non-resident  is  possessed  of  real  estate  in  the  county  where  the      }#% 
attachment  or  garnishment  issue,  of  the  value  of  the  amount  of 
such  bond. 

Section  cited  and  construed :  55  Ga.  617. 

§4515.    (3269.)    Attachment,  who  may  issue.     Affidavit  being  thus  ^?*^M7'0 
made  and  bond  given,  it  shall  be  the  duty  of  the  officer  before  whom  Act|6i855-6, 
such  affidavit  is  made  and  bond  given,  or  any  officer  authorized  so$4538- 
to  do,  to  issue  an  attachment  against  the  defendant,  which  may  be 
levied  on  the  property  of  the  defendant,  both  real  and  personal,  if 
to  be  found  in  this  State. 
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^obb973  §4516.  (3270.)  Property  iii  a  different  county,  how  levied  upon.  When 
Ap  l271855  6'  t'ne  plaintiff  in  attachment  wishes  to  levy  his  attachment  upon  prop- 
erty in  a  different  county  from  that  in  which  the  same  is  returnable, 
it  shall  be  the  duty  of  the  magistrate,  or  other  officer  issuing  such 
attachment,  upon  the  request  of  the  plaintiff,  his  agent  or  attorney 
at  law,  to  make  out  a  copy  or  copies  of  the  original  attachment, 
bond  and  affidavit,  and  certify  the  same,  officially,  to  be  a  true  copy 
or  copies;  and  upon  such  copies  being  delivered  to  any  officer  to 
whom  the  same  is  directed,  of  the  county  where  the  property  of  the 
defendant  is,  it  shall  be  the  duty  of  such  officer  to  levy,  forthwith, 
the  same  upon  the  property  of  the  defendant  in  such  county,  and  to 
return  the  same,  with  his  actings  and  doings  entered  thereon,  to  the 
court  to  which  the  original  attachment  is  returnable. 

APct291873,        §4517.(3271.)   Sufficiency  of  bond,  how  contested.     When  any  attach- 
1892,  P.  56.  ment  shall  be  issued  and  levied  upon  the  property  of  the  defendant, 
the  defendant,  his  agent  or  attorney  may  file  his  affidavit  that  he 
has  a  good  defense  to  the  action,  and  that  the  bond  given  in  such 
/  I  ,  attachment  is  not  a  good  bond,  and  the  ground  of  its  insufficiency; 

and  when  such  affidavit  is  made  and  delivered  to  the  levying  officer, 
such  officer  shall  return  such  attachment,  together  with  the  affi- 
davit, forthwith  to  the  officer  issuing  the  same,  and  the  officer  issu- 
ing the  attachment  shall  without  delay  hear  testimony  as  to  the 
sufficiency  of  said  bond,  and  may  in  his  discretion  require  addi- 
tional security,  or  a  new  bond  to  be  given  within  the  time  prescribed 
by  the  officer,  and  in  default  thereof  the  levying  officer  shall  dismiss 
the  levy  made  under  said  attachment:  Provided,  however,  that  in  all 
cases  where  an  attachment  shall  be  issued  for  an  amount  greater 
than  one-half  the  amount  of  the  penal  sum  named  in  the  bond  and 
shall  be  levied  on  the  property  of  the  defendant,  the  defendant,  by 
himself,  his  agent  or  attorney,  may  file  his  affidavit  that  he  has  a 
good  defense  to  the  action,  and  the  bond  given  in  such  attachment 
is  not  sufficient  in  amount,  or  is  not  a  good  bond,  and  the  ground  of 
its  insufficiency,  and  when  such  affidavit  is  made  and  delivered  to  the 
levying  officer,  he  shall  return  such  attachment,  together  with  the 
affidavit,  to  the  judge  of  the  superior  court  of  the  county  in  which 
attachment  issued,  who  shall,  as  soon  as  practicable,  and  on  such 
notice  to  the  plaintiff,  his  agent  or  attorney  as  he  may  prescribe, 
hear  testimony  as  to  the  amount  or  sufficiency  of  the  bond,  and  in 
his  discretion  may  require  additional  security  or  a  new  bond  to  be 
given  within  the  time  prescribed  by  him,  and  in  default  thereof  the 
levying  officer  shall  dismiss  the  levy  made  under  such  attachment. 

How  sufficiency  of  bond  to  be  passed  on  :  55  Ga.  454,  455 ;  58/451. 
Judge  of  court  to  which  attachment  returnable  has  no  power  to  inquire  into 
sufficiency  of  bond  :  93  Ga.  699. 
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Magistrate  issuing  garnishment  has  authority  to  pass  on  sufficiency  of  bond 
and  to  require  new  bond,  though  proceedings  returnable  to  superior  court. 
History  of  attachment  and  garnishment  laws  traced ;  various  statutes  con- 
strued in  pari  materia:  IB  Ga.  542. 

Burden  of  proof  on  defendant  in  attachment  to  show  insufficiency  of  bond : 
93  Ga.  696. 

Proceeding  begun  before  term  to  which  attachment  returnable,  not'  dis- 
missed because  officer  could  not  find  magistrate  who  issued  attachment 
until  after  first  day  of  term :  93  Ga.  696. 

That  surety  on  bond  returned  no  property  for  taxation  in  county  of  resi- 
dence, not  necessarily  raise  inference  that  not  good  surety:  93  Ga.  696. 

84518.  (3272.)  Attachments,  where  returnable.     When  the  amount  Act  1799, 

o  v  '  '  Cobb,  70, 

sworn  to  shall  exceed  the  sum  of  one  hundred  dollars,  the  attach-  ^-  ,OKC  a 

7  Acts  1800-0, 

ment  shall  be  made  returnable  to  the  next  term  of  the  superior  or  pp-26''^l 

*■  looi)  p.  117- 

county  court  of  the  county  where  the  defendant  resides,  or  where  he 
last  resided,  but  if  such  superior  court  shall  sit  within  twenty  days, 
or  such  county  court  shall  sit  within  fifteen  days  next  after  issuing 
such  attachment,  it  shall  be  made  returnable  to  the  next  term  of 
the  court  thereafter;  and  when  the  debt  sworn  to  does  not  exceed 
the  sum  of  one  hundred  dollars,  the  attachment  shall  be  made  re- 
turnable to  the  next  justice's  court  of  the  district  in  which  the 
debtor  resides,  or  last  resided;  but  if  the  next  justice's  court  shall 
sit  within  ten  days  next  after  issuing  such  attachment,  it  shall  be 
made  returnable  to  the  next  justice's  court  thereafter,  except  when 
the  defendant  resides  out  of  the  State;  and  in  that  case,  if  the  debt 
sworn  to  exceeds  one  hundred  dollars,  the  attachment  may  be  made 
returnable  to  the  superior  court  of  any  county  in  this  State;  and  if 
it  does  not  exceed  one  hundred  dollars,  the  attachment  may  be  made 
returnable  to  a  justice's  court  of  any  district  of  any  county  in  this 
State. 

When  and  where  returnable  under  Act  of  1790 :  5  Ga.  333.  Where  it  could 
have  been  made  returnable  to  next  term  of  superior  or  inferior  court,  under 
Act  of  1856:  32  Ga.  627;  13/441.  Section  referred  to:  34  Ga.  94.  Next  term 
of  the  court  after  the  issuing  which  shall  not  sit  in  twenty  days  after :  37  Ga. 
18.  An  officer  of  one  county  may  issue  an  attachment  returnable  to  the 
courts  of  another:  36  Ga.  597.  Mistake  of  magistrate  as  to  return  by  the  re- 
turning of  the  levying  officer  to  proper  district:  45  Ga.  298.  Where  returned 
to  the  wrong  county,  illegality  taken  to  the  execution:  54  Ga.  576.  Where 
mistake  as  to  return  to  wrong  term  was  allowed  to  be  corrected  :  44  Ga.  117. 

Attachment  against  non-resident  returnable  to  any  superior  court,  whether 
debtor  has  effects  in  that  county  or  not :  94  Ga.  413. 

84519.  (3273.)   To  whom  directed.     Attachments  returnable  to  the  A?t  1836> 

0  '  .  ,  Cobb,  85. 

superior  and  county  courts  shall  be  directed  "To  all  and  singular  Acts  1855-6, 
the  sheriffs  and  constables  of  this  State,"  and  attachments  return- ^530, 4529. 
able  to  the  justices'  courts  shall  be  directed  "To  all  and  singular 
the  constables  of  this  State." 

Where  misdirection  avoided :  15  Ga.  267.  Directed  to  special  bailiffs  of 
county  court,  served  and  returned  by  them  to  superior  court:  36  Ga.  95.    At- 
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tachment  levied  by  proper  officer,  any  mistake  in  direction  does  not  vitiate : 
63  Ga.  428. 

Returnable  to  justice  courts,  directed  to  and  levied  by  constables;  levy  by 
sheriff  bad :  68  Ga.  194. 

Misdirection  amendable :  68  Ga.  194. 

Only  officer  authorized  to  levy  attachment  can  serve  summons  of  garnish- 
ment: 73  Ga.  120. 

Though  justice  of  peace  may  issue  summons,  he  cannot  serve  it:  73  Ga.  120. 

ACobb34482  §4520.  (3274.)  May  issue  on  the  Sabbath  day.  Attachments  may 
Acts 1855-e,  iSSUe  and  be  levied  on  Sunday  when  the  plaintiff,  his  agent  or 
attorney  at  law  shall  swear,  in  addition  to  the  oath  prescribed  by 
this  Code,  that  he  has  reason  to  apprehend  the  loss  of  the  debt  un- 
less process  of  attachment  do  issue  on  Sunday,  and  shall  also 
comply  with  the  other  provisions  of  this  Code  in  relation  to  issuing 
attachments. 

Acobb1675  §4521.  (3275.)  When  the  debt  is  not  due.  When  the  debt  is  not 
due,  the  debtor  shall  be  subject  to  attachment  in  the  same  manner 
and  to  the  same  extent  as  in  cases  where  the  debt  is  due,  except  that 
where  the  debt  does  not  become  due  before  final  judgment,  execu- 
tion upon  the  judgment  shall  be  stayed  until  the  debt  is  due. 

On  the  Act  of  1816 :  7  Ga.  167.  Affidavit  following  form  under  Act  of  1856, 
proper  although  debt  not  due :  26  Ga.  514.  Does  not  lie  on  a  promise  to  pay 
insolvent  notes  before  such  promise  is  due :  29  Ga.  159. 

Acts  1851-2,  §4522.  (3276.)  Joint  contractors  subject  to  attachment.  In  cases  of 
i||-6»P'81- joint  contractors  and  copartners,  where  any  one  of  them  shall  ren- 
der himself  liable  to  attachment  according  to  law,  an  attachment 
may  issue  against  him,  upon  the  plaintiff,  his  agent  or  attorney  at 
law  complying  with  the  previous  provisions  of  this  Code  in  relation 
to  the  issuing  of  attachments;  and  the  proceedings  against  such 
joint  contractors  or  copartners  shall  be  in  all  respects  as  in  other 
cases  of  attachments,  except  that  such  attachment  shall  be  levied 
only  upon  the  separate  property  of  such  joint  contractor  or  co- 
partner. 

Where  attachment  for  partnership  debt  against  one  of  the  partners :  8  Ga. 
532.  Where  no  variance  between  affidavit  and  declaration :  14  Ga.  537.  Both 
of  the  joint  debtors  residing  out  of  the  State,  need  not  recite  the  debt  on  a 
joint  contract :  17  Ga.  625.  Sufficient  affidavit  of  non-residence  of  partners : 
19  Ga.  84.  Interest  of  one  partner  in  partnership  property  can  only  be  reached 
by  garnishment:  52  Ga.  569;  40/104.  Section  referred  to  and  construed:  60 
Ga.  549 ;  47/587 ;  64/681. 

Where  affidavit  alleged  that  defendant  named  was  master  and  part  owner 
of  vessel  attached,  and  declaration  alleged  other  owners  unknown,  attach- 
ment sustained  :  74  Ga.  19. 

Owners  of  ship  are  tenants  in  common,  not  joint  tenants  or  copartners ;  each 
has  leviable  interest ;  garnishment  not  necessary ;  differs  from  case  of  part- 
nership :  74  Ga.  19. 


1135  SECOND  TITLE.— CHAPTER  3,  ARTICLE  1.      §§4523-4525 


Of  attachments;  of  issuing  attachments. 


§4523.  (3277.)  May  issue  against  administrator,  etc.  Process  of  A^214857» 
attachment  may  issue  against  an  administrator  on  an  estate,  or  the$4735- 
executor  of  the  last  will  and  testament  of  any  deceased  person,  as 
in  other  cases,  when  such  administrator  or  executor  shall  be  actually 
removing,  or  about  to  remove,  the  property  of  said  deceased  person 
without  the  limits  of  any  county  of  this  State:  Provided,  final 
judgment  shall  not  be  entered  up  against  such  administrator  or 
executor  until  after  the  expiration  of  two  years  from  the  granting 
of  letters  of  administration,  or  letters  testamentary,  as  the  case 
may  be. 

Affidavit  must  allege  that  administrator  or  executor  is  actually  removing 
or  is  about  to  remove  the  property :  40  Ga.  346.  Section  referred  to  and  con- 
strued :  52  Ga.  29. 

§4524.  (3278.)  Attachments  lie  for  any  money  demand.  In  all  cases  Act|^857' 
of  money  demands,  whether  arising  ex  contractu  or  ex  delicto,  plain- 
tiff shall  have  the  right  to  sue  out  the  attachment  when  the  defend- 
ant shall  have  placed  himself  in  such  situation  as  will  authorize  a 
plaintiff  to  sue  out  attachment  upon  the  plaintiff's  complying  with 
the  law  now  of  force  in  relation  to  issuing  attachments. 

It  will  lie  for  a  certain  sum :  12  Ga.  564.  On  contracts  express  or  implied 
for  payment  of  money :  14  Ga.  230.  An  executor  de  son  tort  removing  the 
assets  of  the  estate  out  of  the  county :  36  Ga.  597.  On  account  subject  to  set- 
off :  18  Ga.  647.  When  does  not  lie  on  promise  to  pay  insolvent  notes :  29  Ga. 
159.  On  demand  for  breach  of  promise  of  marriage :  28  Ga.  323.  Damages  ex 
delicto  for  seduction :  37  Ga.  324.  Enforcing  share  of  the  crop  by  attachment : 
42  Ga.  226.    Section  referred  to :  56  Ga.  35. 

Statutory  attachment  is  "a  common-law  remedy,"  relatively  to  Act  of  Con- 
gress confining  admiralty  jurisdiction  to  Federal  courts,  which  statute  saves 
to  suitors  the  right  of  "a  common-law  remedy."  Hence  attachment  lies 
against  British  owners  of  bark,  for  tort  to  dredge :  74  Ga.  19. 

§4525.   (3279.)  May  be  sued  out  by  a  security  against  his  principal.  Aqo^207'5 
In  all  cases  where  a  person  is  surety  or  indorser  upon  an  instrument  A° fc^?4|'8 
of  writing,  and  the  principal  shall  become  subject  to  attachment  Acts  1855-6, 
according  to  the  provisions  of  section  4510  of  this  Code,  it  shall  be  $$2979, 4521. 
lawful  for  such  surety  or  indorser,  upon  complying  with  the  provi- 
sions of  this  Code  in  relation  to  the  issuing  of  attachments,  to  have 
attachment  against  his  principal;  and  the  proceedings  shall  be  in 
all  respects  the  same  as  in  other  cases  of  attachment,  according  to 
the  provisions  of  this  Code,  and  the  money  raised  by  such  attach- 
ment shall  be  paid  to  the  person  holding  such  instrument  of  writ- 
ing.    But  if  the   surety  or   indorser  has  paid  the  debt,   then  the 
money  raised  upon  such  attachment,  or  so  much  thereof  as  will  pay 
the  amount  the  surety  or  indorser  has  paid,  shall  be  paid  to  such 
surety  or  indorser;  and  in  case  the  debt  is  not  due  at  the  time  judg- 
ment is  rendered  against  the  principal,  execution  shall  be  stayed 
until  the  debt  is  due. 


§§4526-4529      SECOND  TITLE.— CHAPTER  3,  ARTICLE  1.  1136 

Of  attachments;  of  issuing  attachments. 

What  facts  should  be  set  forth  in  the  affidavit,  in  addition  to  affiant's  liabil- 
ity :  18  Ga.  283. 

Acts^'-e,  §4526.  (3280.)  When  suit  is  pending.  In  all  cases  where  the 
$$3739, 4931.  plaintiff  has  commenced  suit  for  the  recovery  of  a  debt,  and  the 
defendant,  during  the  pendency  of  such  suit,  shall  become  subject 
to  attachment,  the  plaintiff,  upon  complying  with  the  provisions  of 
this  Code  in  relation  to  the  issuing  of  attachments,  may  have  an 
attachment  against  the  defendant,  and  all  the  proceedings  in  rela- 
tion to  the  same  shall  be  as  hereinbefore  prescribed  in  relation  to 
attachments  where  no  suit  is  pending.  And  a  satisfaction  of  the 
judgment  in  the  common-law  action  shall  satisfy  the  judgment  in 
attachment,  and  a  satisfaction  of  the  judgment  in  attachment  shall 
satisfy  the  judgment  in  the  common-law  action. 

As%to  attachment  pendente  lite:  18  Ga.  606;  29/580.     Pending  an  action  for 
damages  for  seduction :  37  Ga.  32. 
Cited :  70  Ga.  635. 

Acts  1855-6,      §4527.   (3281.)  Foreign   incorporations  subject    to  attachment.     At- 

$§4568, 1846.  tachments  may  issue  against  incorporations  not  incorporated  by  the 

laws  of  this  State,  who  are  transacting  business  within  the  State, 

under  the  same  rules  and  regulations  as  are  by  this  Code  prescribed 

in  relation  to  issuing  attachments  and  garnishments  in  other  cases. 

Stated  :  5  Ga.  531 ;  47/679.  Section  cited  and  construed :  48  Ga.  352.  Affi- 
davit need  not  allege  it  is  a  corporation  or  how  incorporated:  58  Ga.  168. 

Foreign  corporation  not  doing  business  here,  not  liable  to  attachment  or 
garnishment:  71  Ga.  246. 

Any  raih*oad  corporation  exercising  Georgia  franchises,  suable  in  Georgia 
in  personam:  90  Ga.  525  ;  citing  87  Ga.  263. 

^Ct361855"6'      §4528.   (3282.)  A  compliance  in  substance  sufficient.     A  substantial 
$4(6).         compliance  in  all  matters  of  form  shall  be  held  sufficient  in  all  ap- 
plications for  attachment,  and  in  all  attachments  issued  as  provided 
by  this  Code. 

A  substantial  compliance  where  no  form  prescribed :  26  Ga.  290 ;  18/283. 
Allegations  in  affidavit  a  substantial  compliance:  36  Ga.  89.  When  not:  48 
Ga.  12;  60/113,  114.  Bond  $1.00  less  than  sum  sworn  to,  yet  substantial  com- 
pliance, and  can  be  amended:  37  Ga.  24. 

Attachment  affidavit  never  sets  forth  nature  or  particulars  of  demand :  74 
Ga.  24. 

Apct851855'6,  §4529.  (3283.)  Forms  of  affidavit,  bond  and  attachment.  In  all  cases 
of  attachment,  the  form  of  the  affidavit,  bond  and  attachment  may 
be  as  follows: 

affidavit. 

Georgia, County. 

Before  me,  the  subscriber,  a in  and  for  said  county, per- 
sonally appeared and  on  oath  says  that is  indebted  to  him 

in  the  sum  of ,  and  that  the  said . 

Sworn  to  before  me,  this  the day  of ,  18 — . 


1137  SECOND  TITLE.— CHAPTER  3,  ARTICLE  2.  §4530 

In  what  manner,  on  what  property  executed,  and  proceedings  thereon. 
BOND. 

Geoegia, County. 

We,  principal,    and  ,   security,    acknowledge  ourselves 

bound  unto in  the  sum  of dollars,  subject  to  the  following 

conditions: 

That  the  said  ,  principal,  is  seeking  an  attachment  against 

the  said ,  which  is  now  about  to  be  sued  out,  returnable  to  the 

term  of  the court  of  the  county  aforesaid;  now,  if  the  said 

shall   pay   all  damages  that  the  said  may  sustain,  and 

also  all  costs  that  may  be  incurred  by  him  in  consequence  of  suing 

out  such  attachment,  in  the  event  that  the  said shall  fail  to 

recover  in  said  case,  then  this  bond  to  be  void. 

Executed  in  presence  of ,  this day  of  — — ,  18 — . 

(L.B.) 

(L.  S.) 

attachment. 

Georgia, County. 

To  all  and  singular  the  sheriffs  and  constables  of  said  State: 

You  are  hereby  commanded  to  attach  and  seize  so  much  of  the  $4519- 

property  of  as  will  make  the    sum    of    dollars  and  all 

costs,  and  also  to  serve  such  summons  of  garnishment  as  may  be 
placed  in  your  hands,  and  that  you  make  return  of  this  attachment, 

with  your  actings  and  doings  entered  thereon,  to  the  term  of 

the court  of  said  county,  to  which  court  this  attachment  is 

hereby  made  returnable.     Hereof  fail  not. 

Witness  my  hand  and  seal,  this  the day  of ,  18 — . 

(L.S.) 

What  is  a  substantial  compliance  with  the  law  in  reference  to  a  bond :  3 
Ga.  266.  Improper  direction  of  attachment  process :  15  Ga.  267.  Not  required 
that  the  bond  should  be  attested  by  the  officiating  magistrate :  17  Ga.  629. 
Not  a  valid  bond  under  the  Act  of  1856 :  25  Ga.  382. 

Affidavit  here  insufficient:  72  Ga.  897. 


ARTICLE-  2. 


IN  WHAT  MANNER,  ON  WHAT    PROPERTY    EXECUTED,  AND  PROCEEDINGS 

THEREON. 

§4530.   (3284.)  Duty  of  the  officer  to  whom  the  attachment  is  directed .  Aqq™7'0 
It  shall  be  the  duty  of  any  one  of  the  officers  to  whom  an  attachment  ^^^ 
may  be  directed,  to  levy  the  same  upon  the  property  of  the  defendant  Acts^i855-6, 
that  may  be  found  in  the  county  of  which  he  is  sheriff,  or  constable;  §4519- 
and  when  any  attachment  shall  come  into  the  hands  of  any  officer 
of  the  county  in  which  such  attachment  is  returnable,  and  the  de- 
72 


§§4531-4534      SECOND  TITLE.— CHAPTER  3,  ARTICLE  2.  1138 

In  what  manner,  on  what  property  executed,  and  proceedings  thereon. 

fendant  shall  have  removed  his  property  beyond  the  limits  of  said 
county  before  such  an  attachment  is  executed,  it  shall  be  the  duty 
of  the  officer  having  such  attachment  to  follow  such  property  into 
any  county  in  the  State  and  levy  the  same,  and  bring  the  property 
back  into  the  county  where  the  attachment  is  returnable. 

Levy  on  land:  9  Ga.  506.  By  execution  from  attachment  proceedings  in 
justice  court:  22  Ga.  618.  Can  only  levy  it  on  the  property  of  the  defendant: 
57  Ga.  596.     Where  it  was  levied  on  property  claimed  :  58  Ga.  290. 

Levy  dated  six  days  before  date  of  execution,  illegal :  66  Ga.  575. 

Eeturnable  to  justice  court,  should  be  directed  to  and  levied  by  constables ; 
levy  by  sheriff  bad :  68  Ga.  194. 

Only  officer  authorized  to  levy  attachment  can  serve  summons  of  garnish- 
ment :  73  Ga   120. 

Though  justice  of  peace  may  issue  summons,  he  cannot  serve  it:  73 Ga.  120. 

In  attachment  at  law  against  non-resident,  levy  gives  jurisdiction,  and 
plaintiff  should  identify  property  for  officer  to  seize ;  description  here  in- 
sufficient: 93  Ga.  621,  628. 

Attachment  levy  void,  waived  by  appeal  and  plea  to  merits :  95  Ga.  757. 

APct2918556'  §4531.  (3285.)  Attachments  must  be  returned.  It  shall  be  the  duty 
of  the  officer  levying  such  attachment  to  return  the  same,  with  his 
actings  and  doings  entered  thereon,  together  with  the  affidavit  and 
bond,  to  the  court  to  which  the  same  is  made  returnable. 
ApCt3So1855"6'  §4532.  (3286.)  Officer  must  levy,  etc.  In  all  cases  it  shall  be  the 
1892,  p.  58.  duty  0f  the  officer  levying  attachments,  to  levy  them  in  the  order  in 
which  they  came  in  his  hands,  and  it  shall  be  his  duty  to  enter 
upon  the  same  the  year,  month,  day  of  the  month,  and  hour  of  the 
day  on  which  he  made  the  levy.  Said  attachment  must  be  entered 
on  the  execution  or  attachment  docket  by  the  clerk  of  the  superior 
court,  in  order  to  be  good  against  third  persons  where  the  levy  is 
upon  land. 

§4533.  (3287.)  May  be  levied  on  what  property ,  etc.  When  an  attach- 
ment has  been  issued  by  the  proper  officer,  the  same  may  be  levied 
upon  the  property  of  the  defendant,  both  real  and  personal,  which 
may  be  found  in  the  county. 

After  levy  of  attachment,  debtor  cannot  sell  the  land  so  as  to  affect  its  lien : 
53  Ga.  114. 

APct8318556,      §4534.   (3288.)  May  be  levied  by  service  of  garnishment.      Service  of 
^4549, 4705.  the  attachment  by  serving  process  of  garnishment,  shall  be  as  ef- 
fectual for  all  purposes  as  though  the  attachment  had  been  served 
by  levying  the  same  upon  the  property  of  the  defendant. 

Section  referred  to  and  construed :  40  Ga.  388.  But  attachment  for  pur- 
chase-money cannot  be  levied  by  service  of  summons  of  garnishment :  56  Ga. 
278.  Where,  between  attachment  and  judgment  on  it,  other  creditors  were 
preferred  by  small  notes:  60  Ga.  669.  Where  attachment  for  purchase-money, 
quxre:  60  Ga.  676. 

Only  officer  authorized  to  levy  attachment  can  serve  summons  of  garnish- 
ment: 73  Ga.  120. 


1139  SECOND  TITLE.— CHAPTER  3,  ARTICLE  3.       §§4535-4538 


Attachments  for  purchase-money. 


Attachment  levied  by  summons  of  garnishment  executed  by  another  levy, 
etc. :  77  Ga.  436. 

§4535.  (3289.)  Shares  or  interest  in  any  corporation,  etc.  When  the  A^81858' 
process  of  attachment  shall  issue  against  a  party  who  shall  have  or  $$5430< 4168- 
own  any  interest,  or  an  amount  of  shares,  in  any  corporation  in  this 
State,  the  same  may  be  attached  in  the  following  manner:  The  of- 
ficer in  whose  hands  the  attachment  is  placed,  shall  indorse  an  entry 
thereon  of  his  levy  on  the  corporate  shares  or  interest  of  the  defend- 
ant, and  shall  forthwith  serve  a  copy  of  the  attachment  so  indorsed 
upon  the  president  of  the  corporation,  at  the  office  of  the  company, 
or  by  leaving  the  same  at  the  usual  or  most  notorious  place  of  doing 
the  business  of  such  company,  which  entry  and  service  shall  amount 
to  and  be  considered  a  seizure  of  said  corporate  interest  or  shares, 
to  all  intents  and  purposes,  and  under  an  execution  issued  on  such 
attachment,  may  be  sold  as  in  other  cases  of  ordinary  execution. 

Formerly  stock  not  subject  to  levy  under  attachment :  16  Ga.  437.  Section 
referred  to :  38  Ga.  260.  Service  of  garnishment  must  be  on  president  of  do- 
mestic corporation,  residing  in  the  State:  60  Ga.  552. 

§4536.  (3290.)  Transfer  after  levy  is  void.  Any  transfer  by  the  de-  Acts^isss, 
fendant  of  the  stock  or  interest  so  attached,  after  the  levy  of  such 
attachment,  shall  be  void,  and  when  an  execution  is  issued,  the  said 
stock  or  interest  shall  be  sold  by  the  sheriff,  or  his  deputy,  according 
to  the  provisions  of  this  Code  to  make  bank  and  other  stock  subject 
to  executions. 

§4537.  (3291.)  Officer  selling  must  give  a  certificate.  Certificates  of  Acts91858' 
purchase  shall  be  granted  by  the  officer  selling  as  prescribed  in  cases 
of  executions,  and  on  presentation  of  such  certificates  to  the  proper 
officer  of  said  corporation,  it  shall  be  his  duty  to  make  such  trans- 
fer on  his  books,  if  necessary,  and  afford  the  purchaser  such  evidence 
of  title  to  the  stock  purchased  as  is  usual  and  necessary  with  other 
stockholders. 

Construed  :  38  Ga.  260. 


ARTICLE  3. 

ATTACHMENTS    FOR    PURCHASE-MONEY. 


§4538.   (3292. )    Vendor  may  attach  for  purchase-money.     In  all  cases  Acts  1858-4, 
of  sale  of  lands,  where  the  vendor  has  not  executed  a  deed  of  con- VFv^pJi'2- 

1  $$5432, 2823, 

veyance  to  the  purchaser  for  the  same,  but  has  given  bond  for  titles  2788- 
or  other  evidence  of  the  contract,  and  the  purchase-money  has  not 
been  paid,  and  the  vendee  shall  become  liable  to  attachment,  attach- 
ment may  issue  against  him  at  the  instance  of  the  vendor,  upon 
complying  with  the  provisions  of  this  Code  in  relation  to  attach- 
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Attachments  for  purchase-money. 

ments;  which  said  attachment  shall  be  levied  upon  the  land  de- 
scribed in  the  bond  or  other  evidence  of  contract  for  titles,  and  the 
subsequent  proceedings  shall  be  in  all  respects  as  heretofore  pre- 
scribed in  this  Code  in  relation  to  attachments;  and  it  shall  be  law- 
ful for  the  party  bound  by  such  bond,  or  other  contract  for  titles,  to 
file  in  the  clerk's  office  of  the  superior  court  of  the  county  where  the 
land  is  situated,  a  good  and  sufficient  deed  of  conveyance  of  said 
land  to  the  obligee  of  said  bond  or  other  contract  for  titles;  and 
when  judgment  is  obtained  upon  such  attachment,  the  execution  is- 
suing thereon  may  be  levied  upon  said  land,  and  the  same  be  sold, 
and  the  money  arising  from  said  sale  shall  be  appropriated  to  the 
payment  of  said  judgment  on  the  attachment,  to  the  exclusion  of 
any  other  attachment,  judgment  or  other  debt  of  the  defendant. 

Section  referred  to  and  construed :  38  Ga.  260. 

Actsn.87i-2,      §4539.   (3293.)  Attachment  for  purchase-money .     Process  of  attach- 

1889  pP75.8'  ment  m&y  issue  in  behalf  of  any  creditor  whose  debt  is  created  by 

S5432-         the  purchase  of  property,  upon  such  debt  becoming  due,  when  the 

debtor  who  created  such  debt  is  in  possession  of  some  of  the  property 

for  the  purchase  of  which  the  debt  was  created,  or  has  sold  and  is 

not  in  possession  of  a  part  of  said  property,  and  has  not  been  paid 

for  the  same,  or  where  said  property  is  in  possession  of  any  one 

holding  same  for  the  benefit  of  said  debtor,  or  in  fraud  against  such 

creditor;  and  judgments  on  such  attachments  shall  take  rank  from 

the  date  of  the  levy  of  the  attachment. 

No  allegation  that  debt  is  due — attachment  properly  dismissed:  77  Ga.  45. 

Section  cited:  53  Ga.  558;  54/678.  Cannot  be  levied  by  garnishment:  56  Ga. 
278.  Where  sworn  to  by  plaintiff  as  guardian,  no  ground  for  dismissal:  53 
Ga.  26.    Debtor  must  be  in  possession  of  the  property :  64  Ga.  277,  278. 

Affidavit  must  be  positive  as  to  ground  ;  not  in  alternative:  78  Ga.  32. 

Vendor  of  land  transferring  note  for  purchase-money  to  another  without 
indorsement  or  guaranty,  does  not  give  transferee  priority  vendor  had  under 
section  5432  of  Code :  80  Ga.  746 ;  see  also  78/173  ;  60/389 ;  32/417  ;  19/569 ; 
56/165. 

Since  October  22d,  1887,  transfer  even  without  recourse  of  notes  for  person- 
alty sold  conditionally,  not  divest  notes  of  purchase-money  character:  88  Ga. 
791. 

Apct|4mi2'  §4540.  (3294.)  Attachment,  how  obtained.  Before  process  of  attach- 
ment shall  issue  under  the  preceding  section,  the  party  seeking  the 
attachment,  his  agent  or  attorney  at  law,  shall  make  affidavit  before 
some  person  authorized  by  law  to  issue  attachments,  that  the  debtor 
has  placed  himself  in  the  position  mentioned  in  said  section,  and  also 
the  amount  of  the  debt  claimed  to  be  due;  and  shall  also  describe 
in  the  affidavit  the  property  for  which  the  debt  was  created.  When 
the  affidavit  is  made  by  the  agent  or  attorney  at  law,  he  may  swear 
that  the  amount  claimed  to  be  due  is  due  according  to  the  best  of 
his  knowledge  and  belief.     The  officer  issuing  the  attachment,  before 
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issuing  the  same,  shall  take  from  the  party  seeking  the  attachment 
a  bond  in  double  the  amount  claimed  to  be  due,  conditioned  and 
made  payable  as  attachment  bonds  are  required  to  be  conditioned 
and  made  payable. 

Insufficient  affidavit  under,  as  not  being  definite  as  to  the  part  and  amount 
due  :  53  Ga.  558.  Description  of  property  in,  must  be  sworn  to  positively,  and 
may  be  dismissed  for  defect  after  replevy  bond  given :  54  Ga.  678.  An  insuffi- 
cient affidavit  in  its  description,  and  must  allege  debt  due :  52  Ga.  332.  Must 
so  describe  the  property  as  to  direct  the  officer:  64  Ga.  275. 

Cited,  as  to  requiring  bond  and  security  :  72  Ga.  133. 

Affidavit  by  attorney  insufficient,  not  swearing  positively  to  the  ground :  72 
Ga.  897. 

Affidavit  must  be  positive  as  to  grounds,  not  in  alternative :  78  Ga.  32. 

A  sufficient  description  in  an  attachment  issued  against  an  entire  stock  of 
goods  in  a  given  storehouse :  74  Ga.  526. 

§4541.  (3295.)  Attachment,  how  issued  and  levied.  Affidavit  being  ^ct|41871'2' 
thus  made  and  bond  given,  it  shall  be  the  duty  of  the  officer  bef ore  1889' p- 75- 
whom  such  affidavit  is  made,  to  issue  an  attachment  against  the  de- 
fendant, which  shall  be  levied  only  on  the  property  described  in  said 
affidavit,  by  the  officer  to  whom  the  attachment  is  directed;  or,  any 
officer  in  this  State  who  is  so  authorized  may  issue  a  summons  of 
garnishment  requiring  any  third  party  who  may  have  purchased 
from  defendant  any  part  of  the  same  property  which  the  plaintiff 
sold  the  defendant,  to  answer  what  he  may  owe  the  defendant  in  at- 
tachment for  any  part  of  the  property  described  in  the  plaintiff's 
affidavit,  without  requiring  other  or  additional  bond  to  be  given  by 
plaintiff. 

Cannot  be  levied  by  garnishment,  and  must  be  levied  on  the  property  de- 
scribed: 56  Ga.  278.  Any  officer  who  could  issue  attachment  generally  can 
issue  under  this  section  also,  although  affidavit  before  officer  of  another  county : 
59  Ga.  210. 

Discrepancy  between  attachment  and  levy,  as  to  possession,  immaterial 
after  replevy :  65  Ga.  702. 

§4542.   (3296.)   Subsequent  proceedings.     So  much  of  this  Code  as  Act|41871"2' 
regulates  the  proceedings  in  relation  to  remedy  by  attachment,  as  is 
not  in  conflict  with  the  three  preceding  sections,  shall  apply  to  and 
control  proceedings  under  this  Article. 

May  proceed  for  a  general  judgment,  although  the  attachment  may  be  dis- 
missed :  52  Ga.  332 ;  53/558. 

Plaintiff  entitled  to  general  judgment,  on  attachment  for  purchase-money, 
by  giving  prescribed  notice :  86  Ga.  652. 
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ARTICLE  4. 

ATTACHMENTS   AGAINST   FRAUDULENT   DEBTORS. 

APct291873'  §4543.  (3297.)  Attachments  where  debtor  is  fraudulently  disposing  of 
$4515.  ^s  pr0perty.  Whenever  a  debtor  shall  sell,  or  convey,  or  conceal 
his  property  liable  for  the  payment  of  his  debts,  for  the  purpose 
of  avoiding  the  payment  of  the  same,  or  whenever  a  debtor  shall 
threaten  or  prepare  so  to  do,  his  creditor  may  petition  the  judge  of 
the  superior  court  of  the  circuit  where  such  debtor  resides,  if  quali- 
fied to  act,  and  if  not,  the  judge  of  any  adjoining  circuit,  fully  and 
distinctly  stating  his  grounds  of  complaint  against  such  debtor,  and 
praying  for  an  attachment  against  the  property  of  such  debtor  liable 
to  attachment,  supporting  his  petition  by  affidavit,  or  testimony  if 
he  can  control  the  same. 

Prospective  in  its  operation,  bond  had  better  be  given:  52  Ga.  376.  In  pre- 
tended sale  to  avoid  creditors  where  attachment  was  the  remedy  and  not 
equity:  63  Ga.  163. 

This  remedy  complete,  and  equity  cannot  be  invoked  by  general  creditor 
without  judgment:  69  Ga.  492. 

This  remedy  ample  where  trader  sells  out ;  injunction  and  receiver  not 
needed :  71  Ga.  787. 

Affidavit  to  grounds  must  be  positive,  and  where  sworn  to  by  attorney  on 
information  and  belief,  should  be  dismissed :  71  Ga.  859. 

Defendant  whose  transfer  is  attacked  as  fraudulent  hereunder,  may  defend 
though  he  disclaim  title :  73  Ga.  493. 

Bill  in  equity  demurrable  where  legal  remedy  complete  by  attachment  and 
garnishment:  75  Ga.  294. 

Signature  of  witness  and  jurat  of  magistrate  sufficient  to  validity  of  an  affi- 
davit :  78  Ga.  504. 

Full  and  formal  affidavit  not  indispensable  to  grant  of  attachment :  78  Ga. 
504. 

Order  granted  in  writing,  proper  basis  of  attachment ;  not  a  judgment  but 
a  writ,  and  not  self-supporting:  78  Ga.  504. 

Petition  need  not  allege  debtor's  acts  more  specifically  than  statutory  lan- 
guage does.  If  fraudulent  sale  alleged,  petition  need  not  charge  notice  to 
purchaser :  78  Ga.  504. 

Affidavit  or  testimony  of  like  character  (not  oral)  vitally  essential  to  at- 
tachment. Issuance  in  firm  name  without  stating  constituent  members  not 
vitiate  levy.     Sufficient  affidavit  by  attorney  at  law:  78  Ga.  512. 

Taking  bond  essential  prerequisite  to  issuance  of  attachment ;  mandate  of 
judge  on  margin,  that  attachment  not  to  be  levied  until  approved  bond  given, 
insufficient :  79  Ga.  596,  598 ;  see  also  72  Ga.  133. 

In  absence  of  regular  order  granting  the  attachment,  affidavit  to  petition 
as  to  ground  thereof  must  be  positive :  79  Ga.  598. 

Grounds  of  attachment  under  this  section  must  be  positively  sworn  to:  85 
Ga.  265. 

Debt  not  in  judgment,  no  contract  lien,  no  allegation  of  fraud  in  purchase, 
no  prayer  for  reclamation  of  goods,  creditor  cannot  follow  goods,  in  equity, 
into  hands  of  fraudulent  transferee ;  remedy  hereunder  complete  :  81  Ga.  129. 
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Error  for  court  to  summarily  order  attachment  proceedings  merged  in  re- 
ceivership here :  80  Ga.  205. 

Affidavit  showing  purpose  of  conveyance  to  hinder  and  delay  creditors,  at- 
tachment properly  issued  :  86  Ga.  188. 

Conveyance  for  benefit  of  certain  creditors,  reserving  trust  for  vendor? 
ground  for  attachment :  86  Ga.  188. 

Petition  essential  to  give  court  jurisdiction  ;  new  affidavit  no  substitute :  88 
Ga.  467. 

Petition  alleging  that  debtor  had  given  fraudulent  mortgage  on  all  his  real 
estate  and  stock  of  goods,  etc.,  not  supported  by  affidavit  that  he  is  "fraudu- 
lently disposing  of  his  property"  :  89  Ga.  834 ;  citing  78  Ga.  509. 

Where  no  doubt  as  to  identity  of  defendant,  failure  to  designate  him  as 
such,  or  as  debtor,  no  ground  for  dismissing  writ  which  describes  him  as  hav- 
ing in  his  possession  the  property  to  be  seized :  94  Ga.  260. 

Returnable  only  to  superior  court.  Not  varied  by  Floyd  county  city  court 
Act :  92  Ga.  333. 

Such  attachments  may  be  issued  by  judges  of  superior  court  only  ;  judge  of 
city  court  of  Floyd  county  had  no  implied  jurisdiction:  89  Ga.  834. 

§4544.  (3297  a.)  Additional  ground  for  attachment — making  fraudu-  ■Aft|J877' 
lent  liens.  Whenever  any  person  shall  make  a  fraudulent  lien  on  his 
property,  he  shall  be  subject  to  the  provisions  of  the  laws  now  in 
force,  relative  to  fraudulent  debtors;  and  in  all  cases  where  an  at- 
tachment is  sought  against  the  fraudulent  debtor,  the  officer  issuing 
the  same  shall  require  bond  and  security  of  the  applicant  for  attach- 
ment, as  in  other  cases  of  attachment. 

Bill  in  equity  not  needed  to  reach  fraudulent  liens,  when  creditor  can 
attach :  71  Ga.  790. 

Bond  and  security  essential  to  issuance  of  this  writ:  72  Ga.  133. 

State  court  had  jurisdiction  over  national  bank  through  bank's  having  insti- 
tuted attachment  proceedings  here :  78  Ga.  449. 

Sections  5198  and  5136  of  Revised  Statutes  United  States  compared  and 
construed:  78  Ga.  449., 

§4545.  (3298.)  Judge  shall  proceed,  how.  Such  judge  may  then  ^ct§91873, 
grant  an  attachment,  to  be  issued  in  the  usual  form,  and  directed  as 
usual,  and  which  shall  be  executed  as  existing  laws  provide,  and 
subject  to  existing  laws  as  to  traverse,  replevy,  demurrer,  and  other 
modes  of  defense;  or  such  judge  may,  if  he  deem  it  more  proper 
under  the  circumstances  of  the  case  as  presented  to  him,  before 
granting  such  attachment,  appoint  a  day  on  which  he  shall  hear  the 
petitioner,  and  the  party  against  whom  an  attachment  is  prayed 
(providing  in  his  order  for  due  notice  to  said  party),  as  to  the  pro- 
priety of  granting  such  attachment,  and,  if  satisfied  upon  such 
hearing  that  such  attachment  should  not  issue,  he  shall  not  grant 
the  same;  but  if  satisfied  that  the  same  should  issue,  he  shall  grant 
an  attachment,  to  be  governed  and  regulated  as  herein  provided  for 
attachments  to  be  issued  when  no  hearing  is  had. 

§4546.  (3299.)  Attachment,  how  removed.     If  the  party  whose  prop-  Acts  1873, 
erty  has  been  attached  without  a  hearing,  as  provided  in  the  preced-  ^io. 
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ing  section,  desires  so  to  do,  he  may  apply  to  said  judge,  stating 
fully  and  distinctly  the  grounds  of  his  defense,,  showing  why  such 
attachment  should  not  have  been  issued,  or  should  be  removed,  sup- 
porting the  same  by  affidavit,  or  such  other  testimony,  by  affidavit 
or  otherwise,  as  he  can  control;  such  judge  shall  then  appoint  a  time 
and  place  for  hearing  both  parties,  plaintiff  and  defendant,  provid- 
ing for  due  notice  to  all  persons  interested,  allowing  them  full 
opportunity  to  sustain  their  respective  cases,  as  in  application  for 
injunction,  and  may  then,  upon  a  review  of  the  law  and  the  facts  of 
the  case,  make  such  order  in  the  premises  as  is  consistent  with  jus- 
tice, either  totally  or  partially  removing  such  attachment,  or  wholly 
or  partially  retaining  the  same,  or  disposing  of  the  same  in  some 
manner  which  would  be  equitable  and  just  to  all  parties. 

Defendant's  right  to  dismiss  not  affected  by  third  party's  claim  under  trans- 
fer to  secure  debt,  to  which  plaintiff  had  tendered  equitable  issues :  73  Ga.  493. 

On  summary  motion  to  dismiss,  plaintiff's  right  to  subrogate  himself  to 
defendant,  in  order  to  redeem  and  subject  the  property,  could  not  be  passed 
upon  :  73  Ga.  493. 

Attachment  a  mere  writ,  not  judgment ;  order  behind  it  proper,  sufficiency 
of  evidence  moving  issuance  not  examinable  collaterally :  78  Ga.  504. 

Where  attachment  affidavit  is  only  "to  the  best  of  affiant's  knowledge  and 
belief,"  it  was  not  error,  on  hearing  petition  to  remove,  to  require  plaintiff  to 
assume  onus:  87  Ga.  724. 

Acts 1873,        84547.   (3300.)   Such  attachments,  how  issued,   returned,  etc.     Such 

p.  29.  °  v  ' 

attachments,  when  issued  and  served,  shall  be  returned  and  disposed 
of  as  attachments  are  now  returned  and  disposed  of,  and  be  subject 
to  the  same  defenses,  and  may  be  taken  out  upon  the  affidavit  of 
the  agent  or  attorney  of  the  creditor,  if  he  can,  by  his  own  oath, 
make  out  a  case  which  will  satisfy  said  judge. 

Affidavit  to  grounds  must  be  positive,  and  'where  sworn  to  by  attorney  on 
information  and  belief,  should  be  dismissed :  71  Ga.  859. 

In  attachment  against  fraudulent  debtor,  declaration  must  be  filed  as  in 
other  cases ;  defendant  served,  judgment  taken  on  declaration,  though  attach- 
ment dismissed  :  73  Ga.  144. 

AJ;t|91878'        §4548.   (3301.)   Granting  or  refusing  attachments  may  be  excepted  to. 

$5540.  The  decision  of  the  judge  granting  or  refusing  an  attachment  under 
the  provisions  of  this  article,  may  be  excepted  to  and  carried  to  the 
Supreme  Court,  as  in  applications  for  injunction. 

Discretion  of   judge   in  granting   attachments  under  section  4543  et  seq., 
analogized  to  discretion  as  to  injunctions:  73  Ga.  493. 
Referred  to  and  partly  construed :  92  Ga.  335. 
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ARTICLE  5. 

PROCEEDINGS    ON    GARNISHMENT   IN    ATTACHMENT. 

§4549.   (3302.)   Garnishment,  hoiv  obtained.     In  all  cases  where  at-  Acobb97o. 
tachment  may  issue,  it  shall  be  the  duty  of  the  magistrate,  or  other  ^f'fg1855"6' 
officer  issuing  the  same,  at  the  request  of  the  plaintiff,  his  agent  or^g5'^*' 
attorney  at  law,  to  issue  summons  of  garnishment,  directed  to  any 
person  that  may  be  indebted  to  or  have  property  or  effects  of  the 
defendant  in  their  hands,  requiring  them  to  appear  at  the  court  to 
which  the  attachment  is  made  returnable,  then  and  there  to  depose 
on  oath  what  they  were  indebted  to  the  defendant  at  the  time  of  the 
service  of  said  garnishment,  or  what  property  or  effects  of  his  they 
have  in  their  hands,  or  had  at  the  time  of  the  service  of  said  sum- 
mons of  garnishment;  and  it  shall  be  the  duty  of  the  officer  levying 
such  attachment  to  serve  such  summons  of  garnishment. 

The  summons  may  issue  after  the  return  term  of  the  attachment,  without 
additional  affidavit  or  bond :  35  Ga.  229.  Where  garnishment  should  have 
been  served  personally  on  president  of  railroad,  and  returned  to  county  where 
its  principal  office  was :  45  Ga.  488,  489 ;  47/676  ;  48/352,  353. 

Garnishment  pending  attachment,  judgment  not  delayed,  but  entered 
against  whatever  in  hands  of  garnishees,  to  be  levied  when  effects  ascertained 
— practice :  66  Ga.  552. 

Only  officer  authorized  to  levy  attachment  can  serve  summons  of  garnish- 
ment :  73  Ga.  120. 

Corporation  which  does  no  business  here,  not  subject  to  garnishment, 
though  it  has  an  agent  who  merely  audits  claims :  71  Ga.  246. 

§4550.  (3303.)  When  garnishee  resides  out  of  the  county,  etc.  When  A°t^23' 
the  plaintiff,  his  agent,  or  attorney  at  law,  shall  desire  to  garnish  Acts  1855-6, 
persons  not  residing  in  the  county  in  which  the  attachment  issues,  §$4714,4154. 
it  shall  be  the  duty  of  the  magistrate  issuing  the  same,  at  the  re- 
quest of  the  plaintiff,  his  agent,  or  attorney  at  law,  to  make  out  a 
copy  of  the  affidavit,  bond  and  attachment,  and  certify  the  same  to 
be  a  true  copy;  and  upon  the  delivery  of  such  copy  to  any  magis- 
trate, or  other  officer  who  is  authorized  by  law  to  issue  an  attach- 
ment, in  the  county  in  which  the  person  sought,  to  be  garnished  re- 
sides, it  shall  be  the  duty  of  such  magistrate,  or  other  officer,  to 
make  out  a  summons  of  garnishment  for  such  persons  as  he  may  be 
requested  to  do  by  the  plaintiff,  his  agent,  or  attorney  at  law,  re- 
quiring such  persons  to  be  and  appear  at  the  next  superior,  or 
county  court,  or  justice's  court  of  the  county  in  which  it  issued, 
and  depose  in  the  manner  prescribed  by  law;  but  if  the  next  court, 
as  aforesaid,  shall  be  held  within  less  than  ten  days  next  after  the 
issuing  of  said  summons  of  garnishment,  then  the  person  garnished 
shall  be  required  to  appear  and  depose  at  the  next  court  thereafter; 
which  said  summons  may  be  served  by  any  officer  authorized  by  law 
to  levy  an  attachment,  who  shall  return  such  certified  copy,  affida- 
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vit,  bond  and  attachment,  to  the  court  as  aforesaid,  together  with 
his  actings  and  doings  entered  thereon. 

Garnishment  summons  in  justice  court  must  be  returned  to  next  term,  if  it 
begins  after  ten  days  ;  if  not,  to  term  following:  73  Ga.  120. 

Garnishee  served  nine  days  before  court,  not  bound  to  answer:  73  Ga.  120. 

"*Cobb!B79        §4551 .   (3304. )  If  the  garnishee  jails  to  answer,  etc.  When  any  person 
ACobb!83    summoned  as  garnishee  fails  to  appear,  in  obedience  to  the  summons, 
^Iq!855"6'  and  answer  at  the  first  term  of  the  court  at  which  he  is  required  to 
$$4721, 4727.  appear,  the  case  shall  stand  continued  until  the  next  term  of  the 
court;  and   if  he   should  fail  to  appear  and  answer  by  said  next 
term,  the  plaintiff  may,  on  motion,  have  judgment  against  him  for 
the  amount  of  the  judgment  he  may  have  obtained  against  the  de- 
fendant in  attachment,  or  so  much  thereof  as  shall  remain  unpaid 
at  the  time  the  judgment  is  rendered  against  the  garnishee;  and  the 
court  may  continue  the  case  until  final  judgment  is  rendered  against 
the  defendant  in  attachment. 

As  to  defaulting  garnishees  under  Act  of  1834 :  15  Ga.  186.  When  answer  of 
garnishee  came  in  too  late  to  relieve  him  from  judgment :  32  Ga.  115.  Calling 
the  garnishee  for  purpose  of  answering  the  summons:  30  Ga.  924.  Where 
there  is  not  a  distinct  admission  that  garnishee  owes  debtor  money,  no  judg- 
ment against  him  without  a  jury:  18  Ga.  657 ;  22/52.  No  judgment  against 
garnishee  until  judgment  against  defendant:  23  Ga.  186.  Section  referred  to 
and  construed :  44  Ga.  188.  Answer  to  garnishment  in  attachment  or  at  com- 
mon law  is  in  time  if  made  on  first  day  of  the  second  term  of  the  superior 
court  after  service  of  summons  of  garnishment :  60  Ga.  554,  555.  The  property 
or  effects  attempted  to  be  garnished  must  be  capable  of  being  subject  to  proc- 
ess of  this  State  at  time  of  service  of  garnishment:  60  Ga.  300. 

Applicable  in  justice  court;  no  judgment  against  garnishee  until  judg- 
ment against  defendant.  Garnishee  may  answer  any  time  before  final  judg- 
ment against  defendant:  68  Ga.  810. 

Whether  judgment  may  be  rendered  against  defendant  before  judgment 
goes  against  garnishee,  and  vice  versa:  70  Ga.  741. 

Answer  is  in  time  on  first  day  of  second  term:  70  Ga.  741. 

Failure  to  answer  at  second  term,  unexplained,  judgment  by  default.  Al- 
lowing garnishee  "further  time  to  look  into  the  matter,"  error:  82  Ga.  605; 
distinguishing  30  Ga.  923;  23/187;  15/188;  38/297,602;  48/439;  50/575. 

Where,  though  service  on  garnishee  temporarily  sojourning  in  Georgia  as 
suitor  in  court  was  voidable,  default  judgment  valid :  83  Ga.  291. 

Judgment  rendered  against  garnishee  not  answering  for  two  terms,  although 
term  of  court  abolished  at  which  he  was  directed  to  answer:  93  Ga.  272. 

Acibb3°82  §4552.  (3305.)  If  the  garnishee  admits  effects.  When  the  gar- 
^t|  1855-6,  nishee  appears  and  answers  that  he  is  indebted  to,  or  has  property 
$$4i53, 4720.  or  effects  in  his  hands  belonging  to  the  defendant  in  attachment, 
judgment  shall  be  rendered  against  him  in  favor  of  the  plaintiff  for 
such  acknowledged  indebtedness,  and  the  property  and  effects, 
whatever  they  may  be,  shall  be  delivered  into  the  hands  of  the 
sheriff  or  constable,  as  the  case  may  be,  and  by  order  of  the  court 
shall  be  by  him  sold,  and  the  money  arising  from  such  sale  shall  be 


1147  SECOND  TITLE.— CHAPTER  3,  ARTICLE  5.  §4553 

Proceedings  on  garnishment  in  attachment. 

held  subject  to  the  order  of  the  court,  and  in  case  the  garnishee 
fails  to  deliver  over  such  property  or  effects  to  the  officer  as  afore- 
said, it  shall  be  lawful  for  the  court  to  attach  hirn  as  for  contempt; 
the  property  and  effects  so  surrendered  and  delivered  into  the  hands 
of  the  officer,  as  aforesaid,  shall  be  sold  at  such  time  and  place, 
and  after  such  notice  given,  as  the  court  ordering  the  same  shall 
direct. 

No  judgment  against  garnishee  where  he  does  not  admit  effects  in  his  hands 
belonging  to  defendant,  or  that  he  is  indebted  to  him :  45  Ga.  369.  Section 
referred  to  and  construed,  where  admitted  having  notes  belonging  to  defend- 
ant: 58  Ga.  142.  Duty  of  garnishee  where  he  admits  having  effects  of  defend- 
ant :  60  Ga.  304. 

Answer  may  be  traversed  at  any  time  or  term  before  order  discharging 
garnishee  is  taken :  70  Ga.  741. 

Garnishee  admitting  debt  or  effects  must  pay  into  court  or  deliver  to 
sheriff,  to  be  discharged :  70  Ga.  741. 

Whether  garnishee  may  set  up  exemption  of  the  fund,  it  being  for  wages: 
70  Ga.  741. 

§4553.  (3306. )  Plaintiff  may  traverse  the  answer  of  garnishee.  When  A£ tbl?9^0 
the  summons  of  garnishment  is  returnable  to  the  superior  or  county  Acts  1855-6, 
court,  and  the  plaintiff  in  attachment  is  not  content  with  the  answer 
of  the  garnishee,  he  may  at  the  term  of  the  court  to  which  the  return 
is  made,  traverse  the  same,  and  the  issue  formed  upon  such  traverse 
shall  be  tried  at  the  same  term  by  a  petit  jury,  unless  cause  is  shown 
for  a  continuance.  On  the  trial  of  said  issue,  it  shall  be  competent 
for  the  plaintiff  to  show  the  amount  of  indebtedness  of  the  garnishee, 
and  the  value  of  the  property  and  effects  not  surrendered  as  afore- 
said; and  upon  final  judgment  being  rendered  against  said  garnishee, 
the  plaintiff  in  attachment  shall  have  execution  for  the  amount  of 
such  judgment  and  cost  as  at  common  law. 

Exceptions  to  evidence  of  plaintiff  on  trial  of  issue  formed  on  answer  of  gar- 
nishee on  appeal :  9  Ga.  510.  Traverse  merely  denying  the  truth  of  garnishee's 
answer  is  sufficient:  21  Ga.  240.  An  appeal  to  superior  court  on  verdict  on 
traverse  of  answer  of  defendant  in  garnishment:  4  Ga.  393.  Where  there  was 
no  evidence  of  fraud  in  trial  of  an  issue  on  traverse  of  a  garnishment:  49  Ga. 
331.  Court  may  withdraw  the  issue  from  the  jury  unless  plaintiff  in  traverse 
makes  a  prima  facie  case :  60  Ga.  554.  Traverse  of  garnishment  before  trial  of 
principal  suit,  so  no  judgment  against  garnishee  until  judgment  against  prin- 
cipal debtor :  55  Ga.  98. 

Cited :  68  Ga.  446. 

Creditors  traversing  insurance  company's  answer  as  to  policy  on  debtor's 
goods  should  set  forth  facts  constituting  fraud.  Holder  of  policy  necessary 
party  to  adjudication  as  to  its  proceeds  ;  being  surety  on  bond  dissolving  gar- 
nishment made  him  party  solely  for  purposes  of  surety  relation :  87  Ga.  95. 

Garnishment  pending  attachment,  judgment  not  delayed,  but  entered  against 
whatever  in  hands  of  garnishees,  to  be  levied  when  effects  ascertained — prac- 
tice :  66  Ga.  552. 
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^t^869'        §4554.    Garnishment   on   attachment,    how   dissolved.      In   all  cases 
$4718.         where  garnishment  has  been  issued  on  an  attachment  and  served  as 
provided  by  law  regulating  attachments,  the  garnishment  may  be 
dissolved  as  if  the  same  had  been  at  common  law. 
"^fo1855"6'      §4555.   (8807.)  If  the  issue  is  in  a  justice'' s  court.     When  the  sum- 
mons of  garnishment  is  returnable  to  a  justice's  court,  the  issue 
formed  upon  the  traverse  as  aforesaid  shall  be  tried  by  the  justice  of 
the  peace,  with  the  right  of  appeal  according  to  the  law  governing 
appeals  from  justices'  courts. 
Tried  by  a  jury :  22  Ga.  618. 


ARTICLE  6. 

OF    PLEADING    AND    DEFENSES    IN    ATTACHMENT. 

A^^m0a        §4556.   (3308.)  Declaration  shall  be  Med,  when.     When  the  attach- 

Cobb.  86.  °  x  '  J 

Acts  1855-6,  ment  has  been  returned  to  the  proper  court,  the  subsequent  proceed- 
ings shall  be  in  all  respects  the  same  as  in  cases  where  there  is 
personal  service,  and  when  the  attachment  is  returnable  to  the  su- 
perior or  county  court,  the  plaintiff  shall  file  his  declaration  at  the 
first  term. 

Should  be  filed  at  first  term  of  court  to  which  attachment  returnable :  7  Ga. 
88,  167,  What  is  no  variance  between  affidavit  and  declaration :  14  Ga.  537. 
Not  material  that  the  damage  laid  in  declaration  greater  than  sum  sworn  to : 
37  Ga.  623.  Was  under  the  circumstances  allowed  to  be  filed  at  second  term 
of  court :  37  Ga.  667.  Mistake  in  date  of  issuing  the  attachment  as  affecting 
time  declaration  to  be  filed :  41  Ga.  513.  Where  bankruptcy  of  the  defendant : 
53  Ga.  64.  What  declaration  in  attachment  should  allege  and  ask:  58  Ga.  377. 
When  may  be  amended  by  changing  venue :  58  Ga.  479.  Where  declaration 
construed  in  connection  with  attachment  papers  and  held  sufficient:  59  Ga. 
381.  Judgment  arrested,  as  the  verdict  did  not  conform  to  either  the  attach- 
ment or  declaration :  54  Ga.  470.  Where  declaration  on  note  not  amenda- 
ble by  count  on  a  judgment:  58  Ga.  167.  May  be  amended  as  to  misjoinder  of 
defendants:  60  Ga.  547.  Where  no  legal  declaration  in  attachment  was  filed 
and  illegality  was  sustained :  62  Ga.  158.  Where  declaration  in  attachment 
was  amendable  in  reasonable  time  after  judgment:  63  Ga.  688. 

Amendment,  giving  more  certainty  to  attachment  declaration,  allowed:  65 
Ga.  702. 

Declaration  should  allege  levy  on  specified  property ;  insufficient  here :  66 
Ga.  575. 

No  judgment,  unless  declaration  filed  at  first  term :  70  Ga.  743. 

Where  declaration  sufficiently  identified  attachment  on  which  it  was  based: 
74  Ga.  1. 

In  attachment  against  fraudulent  debtor,  declaration  must  be  filed  as  in 
other  cases;  defendant  served,  judgment  taken  on  declaration  though  attach- 
ment dismissed :  73  Ga.  144. 

No  declaration  necessary  in  justice  court :  58  Ga.  322 ;  74/526. 

Refusal  to  allow  plaintiff  to  take  general  judgment  against  defendant  on 
his  replevy  bond,  was  "manifest  error" :  58  Ga.  322 ;  74/526, 
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Declaration  in  attachment  may  be  filed  by  last  day  of  term  to  which  re- 
turnable :  86  Ga.  652. 

First  term  is  return  term  of  writ;  declaration  not  filed  to  it,  dismissed: 
89  Ga.  818. 

Declaration  in  attachment  is  amendable  after  first  term ;  but  must  not 
claim  more  than  attachment  itself  claimed :  94  Ga.  407. 

§4557.   (3309.)   Notice  to  defendant.     The  plaintiff ,  his  agent,  or  at- Apc%1855-6- 
torney  at  law,  may  give  notice  in  writing  to  the  defendant  of  the  Act|31857, 
pendency  of  such  attachment  and  of  the  proceedings  thereon,  which $4575- 
shall  be  served  personally  on  the  defendant  by  the  sheriff,  his  deputy, 
or  a  constable  of  the  county  to  which  said  attachment  is  returnable, 
by  giving  him  a  copy   of   said  notice  at  least  ten  days  before  final 
judgment  on  said  attachment,  and  returning  said  original   notice 
with  his  service  entered  thereon  to  the  court  in  which  said  attach- 
ment is  pending,  which  being  done,  the   judgment  rendered  upon 
such  attachment  shall  have  the  same  force  and  effect  as  judgments 
rendered  at  common  law;  and  no  declaration  shall  be  dismissed  be- 
cause the  attachment  may  have  been  dismissed  or  discontinued,  but 
the  plaintiff  shall  be  entitled  to  judgment  on  the  declaration  filed, 
as  in  other  cases  at  common  law,  upon  the  merits  of  the  case. 

See  notes  to  section  4575. 

What  written  notice  under  this  section  should  contain :  44  Ga.  454.  The 
case  could  be  tried  against  the  defendants  as  at  common  law,  he  replevying 
and  pleading  to  merits:  54  Ga.  680;  46/226.  Plaintiff  entitled  to  verdict  and 
general  judgment,  defendant  voluntarily  appearing  and  pleading:  52  Ga.  332. 
Also  where  property  replevied  although  attachment  dismissed :  53  Ga.  558. 
Section  cited  and  construed  :  52  Ga.  395 ;  51/243  ;  52/30,  31 ;  56/374.  Agent  of 
foreign  corporation  acknowledging  service  so  as  to  authorize  general  judg- 
ment against  principal :  51  Ga.  458. 

Agreement  to  be  bound  by  any  judgment  rendered  in  State  court  was  not 
express  waiver  of  right  of  removal  to  Federal  court,  but  put  defendant  merely 
in  same  position  notice  hereunder  would  have  put  him  in:  88  Ga.  13;  see  also 
93  Ga.  645. 

Declaration  filed  after  first  term  and  defendant  notified,  attachment  dis- 
missed, declaration  remains  pending,  but  judgment  not  rendered  at  first  term 
after  service :  66  Ga.  226. 

Defendant  pleading  statute  of  limitations,  case  as  if  served  personally,  and 
general  judgment  rendered:  66  Ga.  283,  284. 

Judgment  in  personam,  where  defendant  has  service  or  notice,  though  at- 
tachment dismissed:  71  Ga.  742. 

Acknowledgment  of  service  by  attorney  sufficient,  his  authority  presumed: 
71  Ga.  742. 

Execution  issued  on  attachment,  not  levied  on  property  not  in  attachment 
levy,  unless  notice  given,  or  property  replevied,  or  defense  made:  85  Ga.  477. 

Plaintiff  entitled  to  general  judgment  on  attachment  for  purchase-money, 
by  giving  prescribed  notice:  86  Ga.  652. 

Process  need  not  be  attached  to  declaration  in  attachment :  86  Ga.  652. 

Ground  of  attachment  traversed  by  defendant,  and  he  appearing  in  person 
at  trial,  general  judgment  entered  upon  verdict:  92  Ga.  226. 
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Court  having  no  jurisdiction  of  attachment,  appearance  and  traverse  may 
authorize  general  judgment,  but  not  good  as  against  third  parties:  92  Ga.  333. 

Not  apply  where  court  to  which  attachment  returnable  has  no  jurisdiction 
of  attachment:  92  Ga.  333. 

Declaration  improperly  dismissed,  where  levy  was  dismissed  after  declara- 
tion filed  and  before  service  of  notice  on  defendant:  93  Ga.  645. 

Defendant  appearing  and  moving  dismissal  and  nonsuit,  although  attach- 
ment should  be  dismissed,  plaintiff  may  proceed  for  general  judgment :  95 
Ga.  449. 

Actsu855-6,  §4558.  (3310.)  Defendant  may  make  his  defense.  The  defendant 
may  appear  by  himself  or  attorney  at  law,  and  make  his  defense  at 
any  time  before  final  judgment  is  rendered  against  him. 

Right  of  defendant  to  appear  and  defend,  etc.:  12  Ga.  368.  And  when  he 
has  appeared  and  replevied  the  property,  plaintiff  may  proceed  as  at  common 
law:  46  Ga.  226.  Where  defendant  may  appear  and  file  plea  after  judgment: 
58  Ga.  175. 

Defendant  in  attachment  having  pleaded  to  merits  cannot  at  another  term 
interpose  special  demurrer  relating  to  form  merely :  95  Ga.  78. 

Since  United  States  statute  on  removing  cause  allows  application  made  any 
time  before  defendant  is  required  by  State  law  to  plead,  defendant  in  attach- 
ment applying  "before  final  judgment,"  not  too  late:  88  Ga.  13. 

$$4158,5088.  §4559.  (3311.)  Defendant  may  plead  a  set-off  not  due.  Any  defend- 
ant against  whom  an  attachment  may  issue  for  the  recovery  of  a  de- 
mand which  is  not  due,  may  avail  himself  in  his  defense  of  any  set- 
off pleadable  by  the  laws  of  this  State,  notwithstanding  such  set-off 
may  not  be  due  at  the  time  of  suing  out  such  attachment,  or  at  the 
trial  thereof;  and  if  said  set-off  so  pleaded  shall  exceed  the  plain- 
tiff's demand,  the  defendant  shall  have  judgment  against  the  plain- 
tiff for  such  excess  as  at  common  law,  with  a  stay  of  execution  until 
the  time  the  said  set-off  so  pleaded  shall  become  due. 
Apct|31855'6'  §4560.  (3312.)  May  traverse  the  truth  of  plaintiffs  affidavit.  In  all 
i860,  p.  47.  cage8  0f  attachment  the  defendant  may  traverse  the  truth  of  the  af- 
fidavit in  relation  to  the  ground  upon  which  the  attachment  issued 
at  the  return  of  the  attachment,  and  if  said  attachment  is  return- 
able to  the  superior  court,  the  issue  formed  upon  such  traverse  shall 
be  tried  by  a  jury  at  the  same  term,  unless  good  cause  is  shown  for 
a  continuance;  and  if  the  final  verdict  upon  such  issue  shall  be  in 
favor  of  the  defendant,  said  attachment  shall  be  dismissed  at  the 
cost  of  the  plaintiff.  And  if  the  attachment  is  returnable  to  a  jus- 
tice court,  the  issue  formed  upon  the  traverse  aforesaid  shall  be  tried 
by  the  justice  of  the  peace,  with  the  right  of  appeal,  according  to  the 
law  regulating  appeals  from  justices'  courts. 

When  general-judgment  creditor  could  not  traverse  after  judgment  on  at- 
tachment: 8  Ga.  351,352.  Defendant  has  right  to  open  and  conclude  if  plaintiff 
introduces  evidence:  28  Ga.  110.  On  trial  of  a  traverse,  burden  was  on  the 
plaintiff  in  attachment:  29  Ga.  642.  The  issue  of  traverse  must  be  tendered 
at  return  term  of  the  attachment  issued:  30  Ga.  40;  37/18;  49/265.     Section 
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referred  to  and  construed :  44  Ga.  458 ;  49/265  ;  56/374.  Not  necessary  that  the 
traverse  should  be  sworn  to:  47  Ga.  359.  When  no  waiver  of  traverse  by 
pleading  to  the  merits,  traverse  tried  before  or  with  main  case :  56  Ga.  373. 

Traverse  of  the  ground  is  in  nature  of  plea  in  abatement  or  dilatory  plea, 
and  must  be  filed  at  first  term  :  70  Ga.  741. 

Not  too  late  to  traverse  attachment  after  property  replevied :  94  Ga.  429, 
673. 

Attachment  demurrable  at  first  term  for  insufficiency  of  affidavit :  77  Ga. 
740. 

§4561.  (3313.)  No  traverse  shall  delay  plaintiff.  No  traverse  of  the  Acts  1857, 
plaintiff's  attachment,  affidavit,  or  other  proceeding  of  the  attach- 
ment shall  delay  judgment  on  the  declaration  where  personal  service 
has  been  perfected,  but  judgment  may  be  had  thereon,  subject  to  the 
rules  of  the  common  law,  as  well  before  the  trial  of  the  issue  made 
on  the  attachment  proceedings  as  afterward. 

Stated  :  56  Ga.  373.     Section  referred  to  and  construed :  54  Ga.  680. 

§4562.  (3314.)  If  either  party  die,  parties  may  be  made.  In  case  Act  i8i4, 
either  plaintiff  or  defendant  shall  die  before  final  judgment  is  ren-  A(cth1^39, 
dered  in  any  case,  and  there  is  representation  upon  the  estate  of  the  Acts  1855-6, 
defendant,  parties  shall  be  made  in  the  same  manner  as  in  cases 
where  there  is  personal  service.  But  if  there  is  no  known  represen- 
tation upon  the  estate  of  the  defendant  within  this  State,  and  the 
plaintiff  shall  die,  his  executor  or  administrator  may,  at  any  time 
after  his  qualification  as  such,  cause  to  be  issued  by  the  clerk  of  the 
court,  or  justice  of  the  peace,  a  scire  facias,  returnable  to  the  next 
term  of  the  court  after  issuing  the  same,  giving  notice  to  the 
opposite  party  of  his  intention  to  be  made  a  party  in  place  of 
his  deceased  testator  or  intestate,  which  shall  be  posted  up  at  the 
door  of  the  court-house  where  such  attachment  is  pending,  at  least 
twenty  days  before  the  term  at  which  such  scire  facias  is  made  re- 
turnable; and  upon  affidavit  being  made  by  the  executor  or  admin- 
istrator of  this  being  done,  and  said  affidavit  being  filed  among  the 
papers  in  the  case,  said  executor  or  administrator  shall  on  motion 
be  made  a  party,  and  the  same  proceed  in  his  name. 

§4563.  (3315.)  On  the  death  of  defendant.  When-  the  defendant  Act i8i4, 
shall  die,  scire  facias  shall  issue  in  the  manner  aforesaid  after  the 
expiration  of  twelve  months  from  the  death  of  the  defendant,  di- 
rected to  the  representative  of  the  deceased  defendant,  notifying 
him  of  the  pendency  of  such  attachment,  and  of  the  intention  of  the 
plaintiff  to  proceed  with  the  same,  which  being  posted  as  aforesaid, 
and  affidavit  made  and  filed  as  aforesaid,  it  shall  be  lawful  for  the 
plaintiff  to  proceed  in  the  same  manner  as  though  the  death  of  the 
defendant  had  not  occurred,  but  the  executor  or  administrator  upon 
the  estate  may,  at  any  time  before  final  judgment  upon  the  attach- 
ment, come  in  and  be  made  a  party,  and  defend  in  the  same  manner 
as  his  testator  or  intestate  might  have  done. 
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Administrator  becoming  party  by  consent  cannot  arrest  judgment,  when : 
71  Ga.  742. 

APct3818556'  §4564.  (3316.)  Attachments  and  returns  thereon  amendable.  The 
$5122.  plaintiff  in  attachment  shall  have  the  right  to  amend  his  attach- 
ment, or  bond,  or  declaration,  as  in  other  cases  at  common  law  and 
the  levying  officer  shall  have  the  right  to  amend  his  return  by  sup- 
plying any  omissions  or  errors,  and  the  court  before  which  the  attach- 
ment shall  be  returned  shall  have  power  to  order  said  amendments. 

But  the  affidavit  for  attachment  is  not  amendable :  26  Ga.  577 ;  48/13 ;  but 
see  57  Ga.  153.  Cannot  amend  failure  to  sign  affidavit :  28  Ga.  27.  When 
bonds  amendable :  27  Ga.  65.  Bonds  amendable  in  matters  of  form  under  Act 
of  1856:  29  Ga.  642;  44/481 ;  46/226;  53/446.  As  to  amendment  of  bond  under 
section  4517  of  the  Code:  55  Ga.  454.  Mistake  in  name  of  court  to  which 
attachment  returnable  can  be  corrected :  35  Ga.  156 ;  45/298.  Declaration  and 
bond  amendable :  37  Ga.  18.  Proof  of  mistake  in  date  of  issuing  attachment 
so  as  to  amend :  41  Ga.  513 ;  44/117.  When  declaration  may  be  amended  by 
changing  venue :  58  Ga.  479.  Declaration  amendable  as  to  misjoinder  of  de- 
fendants :  60  Ga.  547.  Amendment  to  issuing  of  attachment  by  justice  of  the 
peace  by  adding  his  official  capacity :  57  Ga.  153.  Being  levied  by  proper  offi- 
cer, any  mistake  in  directing  it  amendable :  63  Ga.  428,  229. 

Ft.  fa.  not  quashed  for  defects  in  affidavit  and  bond  which  were  amendable : 
66  Ga.  552. 

Levy  referring  to  invoice  of  goods  attached,  and  none  attached,  cured  by 
parol :  66  Ga.  575. 

"As  in  other  cases  at  common  law,"  see  section  5097:  74  Ga.  4. 

Where  disallowing  amendment  of  levy  was  error:  74  Ga.  4. 

Entry  amended  so  as  to  show  person  really  served :  77  Ga.  436. 

Void  proceedings  are  not  amendable :  86  Ga.  186. 

^2689,5422,  §4565.  (3317.)  Judgment  may  be  set  aside  for  fraud.  A  judgment 
in  attachment  may  be  set  aside  in  a  court  of  law  upon  an  issue  sug- 
gesting fraud  or  want  of  consideration,  tendered  by  a  judgment  cred- 
itor of  the  defendant  in  attachment.  — 

When  judgment  may  be  set  aside:  3  Ga.  140.  Enjoining  a  judgment  in 
attachment:  27  Ga.  391;  61/521. 

Acts  1855-6,  §4566.  (3318.)  Interrogatories,  how  sued  out.  In  cases  of  attachment 
and  garnishment,  interrogatories  may  be  sued  out  and  served  as  pro- 
vided in  other  cases. 


ARTICLE  7. 

REPLEVY  AND  DISPOSITION    OF  PROPERTY  ATTACHED. 

A((-obb91"i  §4567.  (3319.)  Defendant  may  replevy  property ,  officer' s  duty .  When 
^bft  an  attachment  has  been  levied  upon  the  property  of  a  defendant,  it 
Acts  1855-6,  ghall  be  the  duty  of  the  officer  levying  the  same  to  deliver  the  prop- 
1872^ P. s.  erty  so  levied  upon  to  the  defendant,  upon  his  giving  bond,  with 
good  security,  payable   to  the  plaintiff  in  attachment,  obligating 
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Replevy  and  disposition  of  property  attached. 

themselves  to  pay  the  plaintiff  the  amount  of  the  judgment  and  costs 
that  he  may  recover  in  said  case:  Provided,  the  property  levied  on 
shall  be  equal  to,  or  exceed  in  value,  the  amount  of  the  debt  sworn 
to  be  due;  but  in  case  the  property  levied  upon  shall  be  of  less  value 
than  the  amount  of  the  debt  claimed  to  be  due,  then  the  said  bond 
shall  be  in  double  the  amount  of  the  property  levied  upon,  to  be 
judged  of  by  the  levying  officer,  and  the  officer  taking  said  bond 
shall  return  the  same  with  said  attachment  to  the  court  to  which 
the  same  is  made  returnable,  and  it  shall  be  lawful  for  the  plaintiff 
to  take  judgment  against  the  defendant  and  his  securities  upon  said 
bond  for  the  amount  of  the  judgment  he  may  recover  in  his  said  at- 
tachment case. 

Bond  with  security  given  by  plaintiff  to  defendant,  with  condition  to  pro- 
duce the  property  levied  on  day  of  sale,  is  not  the  bond  required  by  this 
section  :  25  Ga.  381 ;  61/520.  Bond  with  condition  that  defendant  shall  appear 
and  abide  by  and  perform  the  judgment,  binds  him  to  pay  the  judgment 
against  him:  28  Ga.  431.  What  bond  sufficient,  liability  of  sureties:  37  Ga.  19. 
No  dissolution  by  replevy  of  void  attachment:  54  Ga.  680.  No  law  formerly 
for  agent  to  execute  forthcoming  bond  in  attachment  cases :  9  Ga.  208.  When 
property  attached  and  replevied,  it  dissolves  the  attachment  and  action  pro- 
gresses as  an  ordinary  suit:  22  Ga.  612,  613;  53/558.  Section  referred  to  and 
construed  :  61  Ga.  520 ;  40/388,  389 ;  48/522.  Failure  of  sheriff  to  take  replevy- 
bond,  liability  to  plaintiff  in  the  rule  against  him :  59  Ga.  359.  Can  be  no  legal 
judgment  against  surety  on  replevy  bond  where  the  attachment  was  void:  60 
Ga.  113.  No  summary  taking  of  judgment  on  a  bond  merely  for  production 
of  the  property;  illegality  refused,  injunction :  61  Ga.  525.  A  general  judg- 
ment against  defendant  in  attachment  replevying  the  property :  64  Ga.  769. 

Right  to  replevy  being  independent  of  ownership  of  property ,  giving  replevy- 
bond  admits  nothing  as  to  ownership:  89  Ga.  661. 

Discrepancy  between  attachment  and  levy,  as  to  possession,  immaterial 
after  replevy  :  65  Ga.  702. 

Replevy  no  obstacle  to  dismissal  of  void  attachment :  74  Ga.  19,  26. 

Replevy  releases  attachment  lien  ;  attachment  proceedings  there  end,  and 
action  proceeds  as  an  ordinary  suit  at  law :  74  Ga.  19. 

Too  late,  after  replevy,  to  object  to  affidavit,  because  names  of  firm  mem- 
bers not  stated :  77  Ga.  740. 

Sureties  on  replevy  bond  not  concerned  with  question  of  proper  execution 
of  attachment  bond  :  80  Ga.  709. 

Sureties  cannot  take  advantage  of  fraud  of  sheriff  in  inducing  them  to  sign, 
plaintiff  not  being  implicated  therein:  80  Ga.  710. 

Sureties  on  replevy  bond  could  not  urge  by  illegality  that  contract  was  not 
one  under  which  property  could  be  attached :  80  Ga.  709. 

No  fraud  or  deceit  alleged,  plaintiff's  attorney  not  liable  to  defendant's 
surety  for  drawing  replevy  instead  of  forthcoming  bond  :  84  Ga.  12. 

Execution  issued  on  attachment,  not  levied  on  property  not  in  attachment 
levy,  unless  notice  given,  or  property  replevied,  or  defense  made:  85  Ga.  477. 

§4568.    (3320.)   Property  of  a  foreign  corporation,  etc.     When  an  at-^4827' 
tachment  shall  be  levied  on  the  property  of  an  incorporation  not  in- 
corporated by  the  laws  of  this  State,  it  shall  be  lawful  for  any  agent 
of  such  incorporation  to  relieve  the  property  levied  on,  or  discharge 
73 
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Of  claims  and  proceedings  thereon  in  attachment. 


the  summons  of  garnishment  that  may  issue,  by  giving  bond  to  the 
levying  officer,  payable  to  the  plaintiff,  conditioned  to  pay  the 
amount  that  may  be  recovered  in  said  case;  which  bond  the  levying 
officer  shall  return  to  the  court  to  which  the  attachment  is  made  re- 
turnable, and  judgment  may  be  entered  up  in  like  manner  against 
the  principal  and  security  upon  said  bond,  for  the  amount  the  plain- 
tiff may  recover  against  such  corporation. 


ARTICLE   8. 

OF  CLAIMS  AND    PROCEEDINGS   THEREON  IN  ATTACHMENT. 

ACobb1472        §4569.   (3322.)   Claims,   how  interposed.     When  property  shall  be 
Acts  1855-e,  levied  on  by  virtue  of  an  attachment,  and  the  same  is  claimed  by 

p.  33.  J  '  J 

1887,  p.  40.  aDV  person  not  a  party  to  such  attachment,  it  shall  be  the  duty  of 
the  person  claiming  the  same,  his  agent  or  attorney  at  law,  to  make 
oath  before  some  person  authorized  by  law  to  administer  an  oath, 
that  the  property  levied  on  is  the  property  of  the  claimant,  and  is 
not  subject  to  such  attachment,  according  to  the  best  of  his  knowl- 
edge and  belief,  and  said  claimant  shall  give  bond,  with  good  se- 
curity, payable  to  the  plaintiff  in  attachment,  in  a  sum  not  larger 
than  double  the  amount  of  the  attachment  levied,  and  where  the 
property  attached  is  of  less  value  than  the  attachment,  to  be  judged 
of  by  the  levying  officer,  conditioned  to  pay  the  plaintiff  all  damages 
which  the  jury,  on  the  trial  of  the  right  of  property,  may  assess 
against  him  in  case  it  should  be  made  to  appear  that  such  claim 
was  made  for  the  purpose  of  delay;  and  in  case  the  claim  is  inter- 
posed by  the  agent  or  attorney  at  law  of  the  claimant,  such  agent  or 
attorney  at  law  shall  have  power  to  sign  the  name  of  the  claimant 
to  the  bond,  and  such  claimant  shall  be  bound  in  the  same  manner 
as  though  he  had  signed  it  himself.  It  shall  be  the  duty  of  such  of- 
ficer, taking  such  affidavit  and  bond,  to  return  the  same  to  the  court 
to  which  the  attachment  is  returnable,  unless  the  property  levied  on 
should  be  real  estate,  in  which  case  it  shall  be  his  duty  to  return  the 
same  to  the  superior  court  of  the  county  where  the  land  lies:  Pro- 
vided, that  if  the  claimant  is  unable  to  give  such  bond  and  security, 
he  may  interpose  his  claim  as  elsewhere  provided  in  this  Code. 

Such  bond  formerly  could  not  be  made  by  an  agent :  9  Ga.  208.  Bond  should 
be  made  payable  to  the  plaintiff:  32 Ga.  354;  17/615.  May  be  put  in  any  time 
before  sale  of  the  property  :  20  Ga.  48.  If  claim  d  ismissed  pending  attachment, 
may  be  interposed  after  judgment  in  attachment  and  then  any  bond  should  be 
payable  to  the  sheriff:  32  Ga.  354.  Claimant  after  judgment  in  attachment 
cannot,  on  trial  of  claim  case,  traverse  grounds  of  attachment:  49  Ga.  263; 
58/322;  but  see  47  Ga.  587. 
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Of  claims  and  proceedings  thereon  in  attachment. 

Strong  indicia  of  fraud  unexplained  demanded  verdict  for  plaintiff ;  verdict 
for  claimant  reversed  :  78  Ga.  478. 

Claimant  should  not  move  to  quash  attachment,  but  to  dismiss  levy  or  to 
reject  it  from  evidence  when  offered :  78  Ga.  512 ;  disapproving  47  Ga.  587. 

§4570.   (3323.)  How  tried.     The  claim  shall  be  tried  in  the  sameApc™' 
manner  and  subject  to  the  same  rules  and  regulations  as  are  pre- 
scribed by  law  for  the  trial  of  other  claims  in  the  court  to  which  it  is 
returned. 

The  attachment  proceedings  admissible,  though  the  judgment  therein  de- 
fective: 71  Ga.  631. 

The  issue  is  whether  the  property  belongs  to  defendant  or  to  claimant :  71 
Ga.  631. 

§4571.  (3324.)  The  claimant,  his  agent  or  attorney  may  replevy.  The  ^bb884 
claimant,  his  agent  or  attorney  at  law,  may  give  bond,  with  good  se-  ^ct|41855-6- 
curity,  payable  to  the  levying  officer,  in  a  sum  equal  to  double  the 
value  of  the  property  claimed,  the  value  to  be  judged  of  by  the  levy- 
ing officer,  conditioned  to  deliver  such  property  at  the  time  and  place 
of  sale,  provided  the  same  should  be  found  subject  to  the  attach- 
ment; and  upon  the  delivery  of  such  bond  to  the  levying  officer,  it 
shall  be  his  duty  to  deliver  such  property  to  the  claimant,  his  agent 
or  attorney  at  law,  and  it  shall  be  the  duty  of  the  levying  officer  to 
return  such  bond,  together  with  the  affidavit  and  claim  bond,  to  the 
court  to  which  such  attachment  is  returnable;  and  when  said  claim 
is  interposed  by  the  agent  or  attorney  at  law  of  the  claimant,  such 
agent  or  attorney  at  law  shall  have  power  to  sign  the  name  of  the 
claimant  to  the  bond,  who  shall  be  bound  thereby  in  the  same  man- 
ner as  though  he  had  signed  it  himself. 

Refusal  to  deliver  property,  forfeiture  of  forthcoming  bond:  54  Ga.  676. 
Where  appropriation  of  the  property  by  claimant  giving  forthcoming  bond  is 
breach  of  bond,  and  no  advertisement  necessary :  55  Ga.  606. 

§4572.  (3325.)  On  failure  of  claimant  to  deliver,  etc.  Upon  the^^3^ 
failure  of  the  claimant  to  deliver  such  property  according  to  the  Act^i855-6, 
conditions  of  said  bond,  the  levying  officer  may  immediately  sue  the 
claimant  and  security  upon  the  bond,  and  recover  the  full  value  of 
the  property  claimed,  and  also  all  damages,  costs  and  charges  that 
the  plaintiff  may  have  sustained  in  consequence  of  the  failure  of  the 
claimant  to  deliver  said  property. 

§4573.  (3326.)  May  be  sued  for  hire  or  use  of  property .  In  cases  Actsi855-6, 
where  the  claimant  shall  deliver  the  property,  and  upon  selling  the 1873,  p- i2- 
same  a  sufficient  amount  shall  not  be  raised  to  pay  the  debt  and 
costs  of  the  plaintiff,  it  shall  be  lawful  for  the  plaintiff  to  institute 
suit  against  the  claimant  and  hissecurities  upon  his  said  bond,  and 
to  recover  the  full  value  of  the  hire  or  use  of  the  property  while  the 
same  has  been  in  the  possession  of  the  claimant,  and  also  full  dam- 
ages for  any  deterioration  of  the  value  of  the  property,  by  use  or 
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otherwise,  while  the  same  has  been  in  the  possession  of  the  claimant: 
Provided,  such  recovery  shall  not  exceed  the  amount  of  the  debt  that 
may  remain  due  from  the  defendant  in  attachment  to  the  plaintiff. 
The  remedy  provided  in  this  section  is  and  shall  be  extended  to  all 
other  claims  in  the  cases  herein  provided  for. 

Suit  brought  under  this  section  :  59  Ga.  601. 

Action  for  damages,  for  deterioration,  cannot  be  maintained  by  plaintiff,  on 
forthcoming  bond,  in  illegality  case:  85  Ga.  136. 

§4574.    (3327.)   Claim  may  be  interposed.     Incases  of  attachment, 
a  claim  may  be  interposed  either  before  or  after  judgment. 

Claim  put  in  after  judgment:  19  Ga.  545  ;  32/355.    Any  time  before  sale:  20 
Ga.  48. 

Claim  put  in  before  judgment,  not  affected  by  it :  71  Ga.  634. 


ARTICLE  9. 

OF  LIEN  OF  ATTACHMENTS,  JUDGMENT,  AND    EXECUTION. 

Acobb1474        §4575.   (3328.)    When  judgment  binds  defendant's  property.     When 
Acobb8(85    the  defendant  has  given  bond  and  security,  as  provided  in  this  Code, 
Ap ^g18556' or  when  he  has  appeared  and  made  defense  by  himself  or  attorney 
278?7' 4557,  at  lajv>  or  wnen  ne  nas  been  cited  to  appear,  as  provided  in  this  Code, 
the  judgment  rendered  against  him  in  such  case  shall  bind  all  his 
property,  and  shall  have  the  same  force  and  effect  as  when  there  has 
been  personal  service,  and  execution  shall  issue  accordingly,  but  it 
shall  be  first  levied  upon  the  property  attached.     In  all  other  cases, 
the  judgment  on  the  attachment  shall  only  bind  the  property  at- 
tached, and  the  judgment  shall  be  entered  only  against  such  prop- 
erty. 

Section  referred  to  and  construed:  53  Ga.  560;  56/374;  46/226.  Bill  to  cor- 
rect levy  on  wrong  lot :  50  Ga.  544,  545  ;  51/616,  459.  Sale  under  a  general  exe- 
cution without  steps  to  make  it  a  personal  one  is  void :  52  Ga.  389,  395.  The 
same  rule  applies  to  attachments  for  purchase-money,  permitting  general 
judgment  where  property  replevied :  53  Ga.  558.  Replevy  of  property  did  not 
bind  to  appear  at  court  without  jurisdiction  :  54  Ga.  576.  Void  attachment  not 
upheld  by  replevying  the  property :  54  Ga.  678.  Can  appear  and  plead  so  long 
as  no  such  judgment  as  authorized  by  law:  58  Ga.  175.  Where  the  judgment 
should  have  been  set  aside,  pleading  defective:  58  Ga.  378,  379.  Replevying 
bond  and  acknowledgment  of  service  by  attorney,  giving  right  to  general 
judgment  against  defendant  in  attachment:  64  Ga.  771. 

See  notes  to  section  4557. 

Garnishment  pending  attachment,  judgment  not  delayed,  but  entered 
against  whatever  in  hands  of  garnishees,  to  be  levied  when  effects  ascertained 
— practice :  66  Ga.  552. 

Where  non-resident  defendant  has  sufficient  notice  to  put  on  inquiry,  judg- 
ment not  set  aside  for  him  to  plead  to  merits :  66  Ga.  552. 
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Verdict  for  plaintiff  against  defendant  for  specified  sum,  sufficient :  66  Ga.  575. 

Judgment  is  conclusive  :  70  Ga.  637. 

Judgment  in  personam  where  service  acknowledged  by  attorney:  71  Ga.  742. 

Non-resident's  illegality  to  attachment  judgment  in  rem,  for  lack  of  notice 
of  suit  or  service  of  process,  insufficient,  such  notice,  etc.,  being  unnecessary  : 
73  Ga.  246  ;  distinguishing  54  Ga.  575. 

Execution  issued  on  attachment,  not  levied  on  property  not  in  attachment 
levy,  unless  notice  given,  or  property  replevied,  or  defense  made:  85  Ga.  477. 

Defendant  giving  bond  and  dissolving  garnishment  in  void  attachment  suit, 
judgment  against  sureties  void :  91  Ga.  264-267. 

Ground  of  attachment  traversed  by  defendant,  and  he  appearing  in  person 
at  trial,  general  judgment  against  defendant  upon  verdict:  92  Ga.  226. 

Court  having  no  jurisdiction  of  attachment,  appearance  and  traverse  may 
authorize  general  judgment,  but  not  good  as  against  third  parties:  92  Ga.  333. 

Defendant  pleading  to  merits,  general  judgment,  although  expressly  stated 
in  plea  he  only  appeared  to  defend  as  to  money  garnished  :  95  Ga.  423. 

Motion  for  nonsuit  such  appearance  and  defense  as  authorizes  general  judg- 
ment: 95  Ga.  450. 

§4576.   (3329.)  Executions  must  issue  on  all  judgments.     After  the  Aco^3g'5 
judgment  has  been  obtained  in  any  case  of  attachment,  execution  ^fg1855"6' 
shall  issue  as  in  cases  at  common  law,  which  execution  shall  be$5413- 
levied  in  the  same  manner  as  executions  issuing  at  common  law,  and 
the  proceedings  in  all  respects  shall  be  the  same,  except  that  when 
the  judgment  only  binds  the  property  levied  on  by  the  attachment, 
as  aforesaid,  the  execution  shall  be  issued  against  such  property  only, 
and  that  property  only  shall  be  levied  on  and  sold. 

Section  referred  to  and  construed :  54  Ga.  677. 

Property  of  de  facto  corporation  transferred  to  real  corporation,  subject  to 
levy  under  judgment  against  the  former :  70  Ga.  637. 

Cited:  71  Ga.  634. 

Execution  issued  on  attachment,  not  levied  on  property  not  in  attachment 
levy,  unless  notice  given,  or  property  replevied,  or  defense  made:  85  Ga.  477. 

§4577.  (3330.)  Money  raised,  how  applied.  All  money  raised  by  Actf51855"6* 
the  sale  of  defendant's  property,  or  otherwise,  by  virtue  of  the  pro-  w2787-  278°- 
visions  of  this  Code  in  relation  to  attachments,  shall  be  paid  over 
to  the  creditors  of  the  defendant,  according  to  the  priority  of  the  lien 
of  their  judgments,  saving  only  that  as  between  attaching  creditors, 
the  attachment  first  levied  shall  be  first  satisfied,  to  the  entire  ex- 
clusion of  any  attachment  of  younger  levy. 

Liability  of  sheriff  to  rule  by  attaching  creditor:  59  Ga.  359. 

§4578.   (3331.)  Lien  of  attachments.     The  lien  of  an  attachment  isActsisw, 
created  by  the  levy,  and  not  the  judgment  on  the  attachment;  and  Acts  1892, 
in  case  of  a  conflict  between  attachments,  the  first  levied  shall  be  first  l&'o-i,"  p. 75. 
satisfied;  but  in  a  contest  between  attachments  and  ordinary  judg- 
ments or  suits,  it  is  the  judgment  and  not  the  levy  which  fixes  the 
lien :  Provided,  however,  that  the  lien  of  an  attachment  shall  have 
priority  over  the  lien  of  an  ordinary  judgment  that  has  been  ob- 
tained upon  a  suit  filed  after  the  levy  of  the  attachment. 


§§4579,  4580      SECOND  TITLE.— CHAPTER  3,  ARTICLE  9.  1158 

Of  lien  of  attachments,  judgment,  and  execution. 

Stated  :  3  Ga.  169 ;  5/176 ;  13/335 ;  60/672.  Act  of  1814  not  repealed  by  sec- 
tion 5349:  15  Ga.  361.  Lien  of  attachment  inferior  to  that  of  a  factor:  19  Ga. 
73.  Priority  lost  by  dismissing  attachment,  and  not  regained  by  reinstating 
the  case  with  defendant's  consent:  38  Ga.  139.  Priority  of  rights  of  attaching 
creditors  determined  by  date  of  levy:  51  Ga.  243;  60/672.  Cannot  affect  lien 
of  attachment  by  sale  of  the  property  after  levied  on :  53  Ga.  118. 

Whether  one  creditor,  by  arrangement  with  debtor,  can  divide  debt  giving 
justice  court  jurisdiction,  and  gain  priority  over  attaching  creditor:  69  Ga. 
133 ;  see  also  60  Ga.  669. 

Ordinary  suit  filed  same  day  attachment  levied,  contemporaneous,  law  taking 
no  notice  of  fraction  of  day ;  and  judgment  rendered  thereon  before  judgment 
on  attachment,  has  priority :  94  Ga.  610. 

Attachment  judgment  yields  to  older  ordinary  judgment,  unless  affirma- 
tively shown  that  latter  filed  after  attachment  levied :  94  Ga.  610. 

Party  asserting  exception  must  prove  it :  94  Ga.  610. 

Act  of  1891  amending  this  section  is  constitutional:  94  Ga.  610. 

General  Note. — Advertisement  required  under  Act  of  1799  (Cobb,  71) :  7  Ga. 
167.  Omission  of  sheriff  to  advertise  did  not  affect  validity  of  suit  against  de- 
fendant: 19  Ga.  436.  Land  must  be  sold  by  execution  from  judgment  in  jus- 
tice of  peace's  court:  9  Ga.  506.  Former  amount  of  jurisdiction  in  justice 
courts:  22  Ga.  618.  Act  of  1856,  enlarging  jurisdiction,  included  demands 
sued  by  attachment:  25  Ga.  151.  Attachment  proceedings  formerly  construed 
strictly :  14  Ga.  231.  But  now  liberally  construed :  26  Ga.  289,  290.  What  was 
not  variance  between  affidavit  and  declaration  in  attachment:  37  Ga.  623; 
14/537;  36/89.  When  should  be  tried  in  county  where  defendant  resides:  22 
Ga.  612.  Proceeding  to  collect  a  debt  by  attachment  did  not  make  it  a  statu- 
tory liability :  32  Ga.  253.  When  no  attachment  lies  against  non-resident  trus- 
tee :  32  Ga.  356.  May  be  two  grounds  for  attachment  set  forth  in  the  affidavit : 
36  Ga.  89.  Attachment  by  laborer  against  landlord  for  his  share  of  the  crop : 
42  Ga.  226.  Where  attachment  was  dissolved,  taken  out  four  months  before 
bankruptcy  proceedings  :  40  Ga.  163.  Assignee  in  bankruptcy  made  a  party : 
44  Ga.  116.  Objection  to  form  of  affidavit  waived  by  appearance  and  pleading: 
44  Ga.  454.  Where  attachment  dissolved  by  substitution  of  another  party  at 
trial,  it  stood  as  ordinary  suit  with  service  waived  :  44  Ga.  479.  On  a  demand 
for  breach  of  promise  of  marriage :  28  Ga.  323.  When  does  not  lie  to  pay  in- 
solvent notes  before  promise  due :  29  Ga.  159. 

Acts  1890-1,      84579.  Not  lien  on  realty  unless  entered  on  docket.     As  against  the 
p-  '^08.         .    e  ...  .  .  . 

^2-80,4:360  interests  of  third  parties,  acting  in  good  faith  and  without  notice, 

who  may  have  acquired  a  transfer  or  lien  binding  any  real  estate, 
no  attachment  levied  upon  real  estate  shall  be  a  lien  on  the  same 
from  the  levy  thereof,  unless  said  attachment  is  entered  upon  the 
attachment  docket  of  the  county  in  which  the  real  estate  is  situated 
within  five  days  from  said  levy.  When  the  attachment  is  entered 
upon  the  docket  after  the  five  days,  the  lien  shall  date  from  such 
entry,  and  it  shall  be  the  duty  of  the  sheriff  to  have  said  entry  made 
within  the  five  days. 
Acts  i89o-i,  §4580.  Not  to  affect  parties.  Nothing  in  the  preceding  section  shall 
be  construed  to  affect  the  validity  or  force  of  any  attachment  as  be- 
tween the  parties  thereto. 
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CHAPTER  4. 

AUDITORS. 


ARTICLE  1. 


APPOINTMENT    AND    POWERS. 


§4581.  Auditor  instead  of  master.  The  duties  heretofore  performed  Aj^g894' 
by  a  master  in  the  superior  court  shall  be  performed  by  an  auditor;  £^g9p'48' 
and  in  term  time  or  vacation,  upon  application  of  either  party,  after 
notice  to  the  opposite  party,  the  judge  of  the  superior  court,  in 
equitable  proceedings  if  the  case  shall  require  it,  may  refer  any  part 
of  the  facts  to  an  auditor  to  investigate  and  report  the  result  to  the 
court:  Provided,  however,  that  said  judge  may,  upon  his  own  motion, 
when  in  his  judgment  the  facts  and  circumstances  of  any  such  case 
require  it,  refer  the  same  to  an  auditor.  His  report  shall  be  prima 
facie  the  truth,  either  party  having  the  liberty  to  except. 

§4582.  Auditor  at  law.  In  all  cases  in  the  superior  or  city  courts,  Act|81895> 
involving  matters  of  account,  if  the  case  shall  require  it,  the  judge 
in  term  time  or  vacation  may,  upon  the  application  of  either  party 
after  notice  to  the  opposite  party,  or  upon  his  own  motion,  when  in 
his  judgment  the  facts  and  circumstances  of  any  such  case  require 
it,  appoint  an  auditor  tp  investigate  such  matters  of  account  and 
report  the  result  to  the  court. 

§4583.  Powers  of  auditor.  In  all  cases,  unless  modified  by  the  or-^*^894' 
der  of  appointment,  in  addition  to  the  matter  specially  referred,  the  w^7(2)' 
auditor  shall  have  power  to  hear  demurrers,  allow  amendments,  and 
pass  upon  all  questions  of  law  and  fact.  He  shall  have  power  to 
subpoena  and  swear  witnesses  and  compel  the  production  of  papers, 
and  in  cases  of  contempt  by  either  party,  witness  or  other  persons, 
upon  application  to  the  court  making  the  appointment,  the  judge 
shall,  in  term  time  or  vacation,  take  such  proceedings  and  impose 
such  penalty  as  the  facts  authorize  or  require. 

§4584.  Place  of  hearing,  and  oath.  Except  by  the  written  consent  of  ^f^94' 
all  parties,  the  auditor  shall  not  hear  evidence  or  argument  out  of  the 
county  in  which  the  case  is  proceeding.  He  shall  give  both  parties 
or  their  counsel  reasonable  notice  of  the  time  and  place  of  hearing, 
and  shall  be  sworn  "a  true  report  to  render  according  to  the  law  and 
the  evidence,  without  favor  or  affection  to  either  party." 
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ARTICLE  2. 
auditor's  reports. 

^cti24894'  §4585.  Contents  of  auditor1  s  report.  The  auditor  shall  make  an  ac- 
curate report  of  all  motions  made  before  him  and  of  his  rulings 
thereon,  and  reduce  to  writing  a  brief  of  the  oral  and  documentary 
evidence  submitted  by  the  parties.  But  at  the  request  of  either 
party,  any  original  document  introduced  in  evidence  shall  be  prop- 
erly identified  and  attached  to  the  report  in  lieu  of  a  brief  thereof. 

^cti24894'  §4586.  Evidence  inadmissible  to  be  reported.  All  evidence  offered 
and  deemed  by  him  inadmissible  shall,  nevertheless,  be  reported  by 
the  auditor,  and  if,  upon  exception  filed  to  his  ruling  thereon,  the 
evidence  is  adjudged  to  be  admissible,  the  same  may  be  considered 
upon  the  trial  of  exceptions  of  fact. 

ApCti24894'  §4587.  Ridings  and  conclusions  reported.  After  hearing  the  evidence 
and  argument,  the  auditor  shall  file  the  evidence  and  a  report,  in 
which  he  shall  clearly  and  separately  state  all  rulings  made  by 
him,  classify  and  state  his  findings,  and  report  his  conclusions  upon 
the  law  and  facts. 

ApCti24894'        §4588.  Notice  of  filing  report.     Upon  filing  his  report,  he  shall  give 

$5695.         both  parties  or  their  counsel  written  notice  thereof. 


ARTICLE  3. 

EXCEPTIONS. 


/ 


Acts  1894,  §4589.  Exceptions  to  report.  Within  twenty  days  after  the  report 
is  filed  and  such  notice  given,  either  party  may  file  exceptions,  to 
be  separately  classified  as  "exceptions  of  law"  and  "exceptions  of 
fact."  All  exceptions  shall  clearly  and  distinctly  specify  the  errors 
complained  of. 

ApCti24894'  §4590.  Exceptions  as  to  matters  not  in  record.  Exceptions  as  to  any 
matter  not  appearing  on  the  face  of  the  record,  brief  of  evidence,  or 
in  the  report  itself,  shall  be  certified  to  be  true  by  the  auditor  within 
forty  days  after  the  report  is  filed;  and  if  the  auditor  determines 
that  such  exception  is  not  true,  or  does  not  contain  all  of  the  nec- 
essary facts,  he  shall  return  the  same  within  ten  days  to  the  party 
or  his  attorney,  with  his  objections,  in  writing.  If  these  objections, 
within  ten  days,  are  met  and  removed,  he  may  then  certify  the 
same,  specifying  the  cause  of  delay. 

Acti24894'  §4591.  When  certificate  not  made  by  auditor.  If  for  any  cause  the 
certificate  is  not  certified  by  the  auditor,  without  fault  of  the  party 
or  his  attorney,  such  party  or  his  attorney  may  apply  to  the  judge 
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of  the  superior  court,  in  term  or  vacation,  within  thirty  days  from 
the  tendering  of  such  exceptions,  and  on  petition  obtain  a  man- 
damus nisi  directed  to  such  auditor. 

§4592.  Petition  for  mandamus .  Such  petition  shall  set  out  a  sub- Act^894, 
stantial  copy  of  the  exceptions,  and  shall  be  verified  by  the  party  or$4651- 
his  counsel,  or  supported  by  other  proof  as  to  the  truth  of  the  fact 
stated.  Such  mandamus  nisi  shall  be  served  upon  the  auditor  within 
ten  days  after  the  same  is  signed  by  the  judge,  and  shall  be  made  re- 
turnable not  more  than  thirty  days  from  its  date,  and  may  be  heard 
in  term  or  vacation.  The  opposite  party  shall  have  notice  of  the 
time  and  place  of  hearing  the  mandamus  nisi,  and  may  resist  the  ap- 
plication for  a  mandamus  absolute.  If  there  is  a  traverse  filed  to 
the  answer,  the  same  shall  be  determined  by  a  jury.  If  the  man- 
damus be  made  absolute,  the  order  shall  have  the  effect,  to  that  ex- 
tent, of  amending  the  report  of  the  auditor. 

§4598.  Report  may  be  recommitted.  For  indefiniteness,  omissions,  Act^i894, 
errors  of  calculation,  failure  to  report  evidence,  errors  of  law,  or§5232- 
other  proper  cause,  the  judge  may  recommit  the  report  for  such  fur- 
ther action  as  may  be  proper.  In  such  cases  the  evidence  shall  be 
confined  to  such  issues  as  the  judge,  in  the  order  of  recommitment, 
may  indicate,  or  if  ordered  to  be  taken  de  novo,  the  parties  may  agree 
as  to  what  portion  of  the  original  report  shall  be  retained  in  lieu  of 
reintroduction. 


ARTICLE  4. 

HEARING    OF    EXCEPTIONS    AND    FINAL    DISPOSITION    OF    CASE. 

§4594.  Exceptions  of  law  for  judges.     Exceptions  of  law  shall  be  for  Acts  1894, 
the  exclusive  consideration  of  the  judge. 

§4595.  Jury  trial,  when.      In  all  law  cases  where  an  auditor  is  ap-  Act| 1895' 
pointed,  exceptions  of  fact  to  his  report  shall  be  passed  upon  by  the  §5876- 
jury  as  in  other  issues  of  fact,  and  in  equity  cases  by  the  jury  when 
approved  by  the  judge.     The  report  shall  be  taken  as  prima  facie 
correct,  and  the  burden  be  upon  the  party  making  the  exceptions, 
who  shall  have  the  right  to  open  and  conclude  the  argument. 

§4596.  In  equitable  proceedings.     In  equitable  proceedings  where  an  A.ctsi894, 
auditor  has  been  appointed  by  the  superior  court,  if  the  judge  ap-  $§4849, 5876. 
prove  any  exception  of  fact,  the  same  shall  be  submitted  to  the  jury 
as  in  other  cases,  with  the  same  presumptions,  burdens,  and  right  to 
open  and  conclude. 

Compare  77  Ga.  118;  90/595;  80/30. 

§4597.  Burden  where  both  parties  except.     In  all  cases  where  both  Acts  1894, 
parties  file  exceptions  of  fact,  the  party  against  whom  judgment 
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Acts  1894, 
p.  125. 


Acts  1894, 
p.  125. 
$5480. 


would  be  rendered,  if  the  report  were  approved,  shall  be  entitled  to 
open  and  conclude  the  argument. 

§4598.  Where  exceptions  of  fact  submitted  to  jury,  etc.  In  all  cases 
where  exceptions  of  fact  are  submitted  to  the  jury,  the  same  shall 
be  determined  upon  the  testimony  reported  by  the  auditor,  except 
that  admissible  material  evidence  introduced  and  not  reported,  and 
evidence  improperly  excluded,  shall  be  submitted  to  the  jury,  and 
all  inadmissible  evidence  shall  be  excluded  from  their  consideration. 

Compare  78  Ga.  409. 

§4599.  When  new  testimony  may  be  considered.  No  new  testimony 
shall  be  considered,  except  in  those  cases  where,  according  to  the 
principles  of  law,  a  new  trial  would  be  granted  for  newly  discovered 
evidence.  Application  to  introduce  such  original  and  newly  dis- 
covered evidence  shall  be  made  to  the  judge  before  the  argument 
on  the  exceptions,  if  the  same  be  then  known,  with  a  statement  un- 
der oath  of  the  party  and  his  attorney,  setting  out  the  expected  tes- 
timony and  facts  authorizing  it  to  be  admitted  as  newly  discovered 
evidence.  The  opposite  party  shall  be  served  with  notice  of  such 
application,  and  if  the  same  is  admitted,  the  opposite  party  shall  be 
entitled  to  a  continuance,  and  on  the  trial  to  introduce  original  tes- 
timony in  rebuttal  of  such  newly  discovered  evidence. 

Compare  82  Ga.  426. 

§4600.  What  evidence  to  be  read  to  jury,  and  of  verdict.  Where  excep- 
tions of  fact  have  been  filed  to  the  report  of  an  auditor,  the  judge 
shall  cause  the  issue  thus  made  to  be  submitted  to  the  jury,  in  which 
trial  only  so  much  of  the  evidence  reported  as  is  material  and  perti- 
nent to  the  issue  then  on  trial  shall  be  read  to  the  jury.  In  all  cases 
the  jury  shall  find  for  or  against  each  exception  submitted,  seriatim. 
§4601.  When  report  not  excepted  to.  If  the  report  is  not  excepted 
^4849-4851- to,  the  court  shall  frame  a  verdict  or  decree  thereon  as  may  be 
proper.  If  exceptions  are  filed,  after  the  same  have  been  considered 
and  passed  upon  by  the  court  or  jury,  or  both,  as  the  case  may  be, 
the  court  shall  order  a  verdict  or  a  decree  in  accordance  with  the  re- 
port, and  the  changes  made  by  court  or  jury,  unless  the  same  shall 
require  a  recommitment. 


Acts  1894, 
p.  126. 


Acts  1894, 
p.  126. 


ARTICLE  5. 
auditor's  fees. 


^lVe894'  §4602.  Auditor's  fees.  The  fees  of  the  auditor  shall  be  taxed  by 
the  judge  and  shall  be  as  follows:  For  reporting  the  evidence,  an 
amount  not  exceeding  fifteen  cents  a  hundred  words,  but  in  no  case 
to  exceed  five  hundred  dollars  for  reporting  the  evidence.     For  re- 
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porting  his  findings,  rulings,  proceedings,  and  conclusions,  in  cases 
involving  less  than  one  thousand  dollars,  an  amount  not  to  exceed 
fifty  dollars;  cases  involving  more  than  one  thousand  dollars,  and 
less  than  five  thousand  dollars,  not  more  than  one  and  one-half  per 
cent,  on  the  excess  over  one  thousand  dollars,  in  addition  to  the  fee 
above  named;  in  all  cases  involving  more  than  five  thousand  dollars, 
the  fees  above  prescribed,  and  not  more  than  one  per  cent,  on  the 
excess  above  five  thousand  dollars,  but  in  no  case  shall  the  total 
fees  for  all  services  rendered  by  the  auditor  exceed  one  thousand  dol- 
lars. 

§4603.  Where  parties  agree  on  person  to  be  appointed.  In  all  cases  ^tf2g894, 
where  the  parties  agree  upon  the  person  to  be  appointed  as  auditor, 
the  court  shall  appoint  such  person.  It  shall  be  lawful  for  the  court, 
with  the  consent  of  the  parties,  to  fix  the  fees  of  the  auditor  in  ad- 
vance, and  incorporate  the  same  in  the  order  making  the  appoint- 
ment. 

General  Note. — (The  Act  of  1894  superseded  all  the  old  law  relative  to 
masters  and  auditors ;  annotations  of  decisions  under  the  old  law  are  pre- 
served here.) 

Where  exceptions  to  auditor's  report  as  not  being  full  enough :  55  Ga.  629. 
May  be  a  reference  to  a  master  at  first  term :  54  Ga.  166.  Auditor's  report 
conclusive,  unless  excepted  to  for  fraud,  or  other  equitable  relief:  56  Ga.  264. 
Report  sustained  where  exceptions  are  on  questions  of  fact  and  no  evidence  to 
sustain  :  57  Ga.  142.  Report  read  to  jury  when  exceptions  thereto,  form  of  ver- 
dict: 57  Ga.  567-585.  Too  late  to  appoint  auditor  after  parties  announced 
ready  for  trial:  57  Ga.  448.  Report  allowed  and  approved  without  exceptions, 
conclusive  as  to  questions  of  law:  59  Ga.  567,  580.  May  refer  only  part  of  the 
facts  to  an  auditor:  62  Ga.  230.  Exceptions  at  law  but  not  of  fact  without 
other  evidence :  57  Ga.  142  ;  59/580. 

Reference  to  auditor,  of  case  involving  no  question  of  account,  improper:  65 
Ga.  604. 

That  cause  involves  accounts,  not  render  it  necessary  to  send  whole  case 
to  auditor  ;  practice  in  such  cases :  68  Ga.  664. 

Receiver  cannot  ordinarily  command  jury  to  pass  on  accounts,  but,  if  re- 
ferred to  auditor,  can  require  jury  on  exceptions  :  66  Ga.  302. 

As  to  necessity  of  jury  passing  on  facts  :  72  Ga.  343. 

Verdict  of  jury  should  have  been  on  each  exception  seriatim:  76  Ga.  422. 

When  no  facts  reported,  but  only  results,  aliunde  evidence  essential  to  sus- 
tain exceptions:  71  Ga.  649. 

Report  prima  facie  correct ;  but  may  be  rebutted  by  evidence  reported  or 
aliunde:  71  Ga.  649. 

Excepting  party  not  bound  to  prove  report  incorrect  beyond  reasonable 
doubt:  76  Ga.  420. 

Rule  that  report  prima  facie,  correct  includes  intrinsic  evidence  on  which  re- 
port based,  as  well  as  new  evidence  on  trial,  in  absence  of  special  request  to 
charge  and  request  refused  :  79  Ga.  194. 

Report  not  prima  facie  true  as  to  an  issue  on  which  auditor  heard  from  only 
one  side  :  72  Ga.  302. 

Not  excepted  to  in  time,  is  conclusive  ;  so  when  exceptions  overruled,  judg- 
ment should  be  entered  on  report:  70  Ga.  486. 
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Where  illegalities  to  fi.  fas.  against  county  treasurer  referred,  sureties  were 
bound  by  report  and  judgment,  although  they  did  not  appear  before  auditor: 
70  Ga.  486. 

Conclusive  if  not  excepted  to,  or  if  exceptions  disallowed ;  exceptions  not 
pleadings  in  sense  of  being  amendable  by  adding  others  after  trial  allowed : 
75  Ga.  830. 

In  contempt  case  for  not  turning  over  moneys,  judge  may,  with  or  without 
jury,  determine  questions  of  fact  on  auditor's  report:  92  Ga.  117. 

Reference  to  auditor  or  master  discretionary  in  equity  case :  71  Ga.  535  ; 
83/471;  82/552. 

Judge,  in  ruling  on  master's  report,  takes  evidence  as  reported  by  master: 
78  Ga   359. 

Error  for  auditor  to  reject  homestead  for  error  in  description,  where  same 
sufficiently  identifies  property  as  that  in  litigation  :  76  Ga.  685. 

Exception  of  law  here  properly  stricken,  but  error  in  striking  exception  of 
fact:  80  Ga.  443. 

Allowing  exceptions  rests  in  sound  discretion  of  trial  judge,  and  will  not  be 
controlled  unless  abused :  69  Ga.  745. 

New  exceptions  not  added  at  trial,  after  long  delay,  in  absence  of  good 
cause  for  delay:  67  Ga.  221. 

Exceptions  of  fact  must  be  specific:  67  Ga.  221. 

Where  three  exceptions  embraced  all  others,  proper  for  court  to  dismiss 
others  on  demurrer :  76  Ga.  378. 

Exception  to  auditor's  report  for  alleged  omission  of  testimony  is  for  judge 
to  settle  :  94  Ga.  126. 

Not  incumbent  on  court  to  send  case  back  to  auditor  where  he  has  erred  on 
points  of  law:  76  Ga.  517. 

Where  amendment  to  exception  to  auditor's  i*eport  did  not  set  up  new  and 
distinct  cause  of  action :  76  Ga.  422. 

Auditor  cannot  add  to,  nor  subtract  from,  his  report  by  testimony  on  trial, 
but  may  explain  it,  when  :  67  Ga.  168. 

Where  no  exceptions  of  law, or  same  overruled,  report  prim  a  facie  evidence, 
and  burden  on  exceptor :  67  Ga.  221 ;  see  also  47  Ga.  414. 

Auditor's  fees  not  agreed  on  by  parties,  fixed  by  court:  90  Ga.  591. 

Not  to  pay  master's  fees,  not  contempt  of  court,  unless  order  for  payment 
peremptory  as  to  time  and  amount :  78  Ga.  360. 

Act  regulating  practice  in  cases  referred  to  masters,  not  in  conflict  with  Con- 
stitution :  77  Ga.  118. 

Court  should  appoint  when  accounts  complicated  :  49  Ga.  179 ;  47/434.  May 
be  made  without  consent  where  accounts  are  involved:  59  Ga.  25.  Superior 
court  appoints  when  necessary  :  47  Ga.  586. 

Fi.fas.  against  county  treasurer  and  his  sureties,  referred  to  auditor  to  take 
the  account:  70  Ga.  486. 

Application  made  after  case  set  down,  announced  ready  and  called  for  trial, 
too  late:  71  Ga.  535. 

Accounts  not  complicated,  amount  of  items  not  disputed,  but  only  their 
propriety,  and  to  whom  the  money  belongs,  auditor  refused:  71  Ga.  535. 

Schedule  of  liabilities  duly  annexed  to  assignment,  auditor  unnecessary  as 
to  that  branch  of  case:  83  Ga.  493. 

Objections  to  report:  62  Ga,  173;  59/92;  62/224;  47/414.  Errors  of  law  in 
report  corrected  by  the  court,  and  when  report  allowed  and  approved  is  con- 
clusive: 59  Ga.  25. 

New  trial  ordered  where  court  charged  that  auditor's  report  was  prima  facie 
true  as  to  a  sustained  exception:  72  Ga.  313. 
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Legislature  cannot  deprive  excepting  party  of  constitutional  right  to  have 
jury  pass  upon  exceptions  of  fact  in  law  case  :  80  Ga.  28. 

Court  remanding  case,  for  illegal  rejection  of  evidence,  may,  after  admis- 
sion on  rehearing,  alter  ruling  and  exclude  same :  75  Ga.  502. 

Returns  referred  to  in  report,  admitted  to  explain,  though  no  exceptions: 
77  Ga.  570. 

Superior  court  may  appoint  at  its  discretion  :  47  Ga.  586  ;  59/47. 

Court  could  refer  to  auditor  accounts  of  receiver :  66  Ga.  302. 

Examination  of  witnesses  and  parties  before  a  master  in  chancery:  11  Ga. 
570.  Submission  of  a  cause  in  court  to  arbitrators  more  as  masters  in  chancery 
than  any  other  capacity:  21  Ga.  1.  Observations  as  to  appointment  and  duties 
of  masters  in  chancery:  37  Ga.  348.  Where  courts  not  refer  to  auditor,  etc., 
without  consent  of  parties  :  37  Ga.  299.  When  too  late  to  object  to  auditor's 
appointment  or  powers  conferred  on  him,  or  to  except  to  his  report:  50  Ga. 
339.  Bill  could  not  be  amended  before  the  master :  56  Ga.  119-125 ;  see  also 
37  Ga.  351 ;  72/343. 

Before  auditor's  report  was  returned  in  court,  not  error  to  open  it  and  allow 
a  judgment  set  off,  after  notice  to  both  sides.     Exception  claiming  (substan- 
tially) to  have  been  forced  to  refer  question  to  judge  instead  of  auditor,  ill  ~- 
taken:  79  Ga.  471. 

Where  defendant  was  estopped  to  deny  that  auditor  had  authority  to  sit 
outside  of  county  of  suit.  Auditor  has  no  authority  to  hear  demurrer  or  grant 
nonsuit:  87  Ga.  193. 

Hearing  not  suspended  for  evidence  to  be  written  out  for  use  in  moving  non- 
suit: 87  Ga.  194. 

Where  calculation  adopted  by  auditor  was  correct,  immaterial  that  a  party 
made  it:  87  Ga.  468. 

Two  kinds  of  exceptions,  one  for  errors  of  law  for  the  court,  the  other  of 
facts  for  the  jury  to  consider:  47  Ga.  414-439;  59/580;  25/567.  Burden  on  ex- 
cepting party  to  show  error  in  the  report :  57  Ga.  386 ;  59/567.  Where  excep- 
tions read  to  jury  by  excepting  party,  it  goes  before  them  as  pleading  and 
evidence :  57  Ga.  567.  When  party  excepting  may  do  so  in  vacation  before  trial 
term  of  the  case :  59  Ga.  25-49.  Exceptions  for  error  of  law  should  be  made 
before  report  accepted :  59  Ga.  580.  As  to  time  within  which  to  file  excep- 
tions: 62  Ga.  224-229.  Jury  should  pass  seriatim  on  the  exceptions  of  fact:  64 
Ga.  711,  712;  76/422;  72/412;  73/8.  Even  though  they  sustain  auditor's  report 
in  full :  94  Ga.  270. 

"We,  the  jury,  sustain  the  auditor  on  exceptions  7,  8,  9,  11  and  14,"  suffi- 
cient finding  seriatim:  72  Ga.  302. 

Practice  upon  return  of  auditor's  report :  68  Ga.  644. 

Time  allowed  for  filing  exceptions  cannot  be  extended  by  judge  at  chambers. 
In  discretion  of  court  to  allow  extension  of  time :  87  Ga.  328. 

New  trial  granted  because  jury  failed  to  pass  on  material  exception  to  mas- 
ter's report:  67  Ga.  364. 

Jury  cannot  pass  over  exceptions  made  by  one  party,  though  sustaining  all 
the  exceptions  of  other  party  :  72  Ga.  412. 

Verdict  "We,  the  jury,  find  to  sustain  auditor's  report,"  contrary  to  this 
provision :  95  Ga.  539. 

Jury  must  find  "on  each  exception  seriatim"  ;  finding  of  an  aggregate 
amount,  or  generally  for  one  party,  invalid  :  78  Ga.  125. 

Where  jury,  after  finding  upon  exceptions  to  an  auditor's  report  seriatim, 
also  found  aggregate  sum  for  plaintiff ,  last  treated  as  surplusage:  79  Ga,  27-1. 
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Where  both  defendant  sureties  of  an  administrator  excepted  to  auditor's 
first  report,  but  only  one  excepted  to  second  report,  other  could  join  in  last 
exceptions,  it  not  affirmatively  appearing  that  time  had  expired:  87  Ga.  660. 

Auditor  passes  only  on  what  is  expressly  referred  to  him  :  87  Ga.  660. 

Demurrer  to  exceptions  to  master's  report,  on  ground  that  they  "do  not 
plainly  and  distinctly  state"  finding  and  error  complained  of,  does  not  raise 
objection  to  failure  to  classify  into  exceptions  of  fact  and  of  law:  88  Ga.  653. 

"Where  same  matter  set  up  by  answer  by  way  of  cross-bill  previously  liti- 
gated or  adjudicated  before  auditor,  should  be  set  up  by  plea:  44  Ga.  65. 
When  issue  raised  by  exceptions  to  auditor's  report  will  be  taken  to  be  true: 
47  Ga.  414.  Auditor's  report  as  to  exceptions  prima  facie  true,  exceptions 
should  point  out  the  error  ;  on  trial  of  exceptions  other  evidence  than  that  be- 
fore auditor  submitted  :  47  Ga.  434. 


CHAPTER  5. 

BAIL  IN  ACTIONS  FOR    PERSONALTY. 

$4321(4).  §4604.  (8418.)  Bail  in  trover.  Where  any  person  who  is  about  to 
commence  an  action  for  the  recovery  of  personal  property  shall  re- 
quire bail,  such  person,  his  agent,  or  attorney,  shall  make  affidavit 
that  the  property  is  in  the  possession,  custody,  or  control  of  the  de- 
fendant, and  that  he  has  reason  to  apprehend  that  the  said  personal 
property  has  been  or  will  be  eloigned  or  moved  away,  or  will  not  be 
forthcofning  to  answer  the  judgment,  execution,  or  decree  that  shall 
be  made  in  the  case;  and  shall  also  state  in  his  affidavit  the  value  of 
the  same,  and  the  amount  of  hire  claimed,  if  any,  and  add  that  he 
does  verily  and  bona  fide  claim  said  personal  property,  or  some  val- 
uable interest  therein. 

Imprisonment  under  bail  process  in  trover  for  personalty,  not  in  conflict 
with  constitutional  provision  against  imprisonment  for  debt :  57  Ga.  407.  Affi- 
davit for  bail  in  trover  made  before  notary  public  without  attestation  by  or 
under  any  seal :  58  Ga.  383.    Section  referred  to  and  construed  :  62  Ga.  743, 745. 

Plaintiff's  recovery  not  restricted  to  amount  of  bond  so  far  as  defendant 
(principal)  is  concerned  :  83  Ga.  565. 

Where  affidavit  states  only  value  of  property,  proper  bond  is  in  double  such 
value  ;  no  recovery  of  hire  except  from  date  affidavit  filed  :  83  Ga.  565. 

Amount  of  hire  also  stated,  double  value  of  property  and  its  hire  proper 
bond,  and  hire  recoverable  from  date  of  conversion  :  83  Ga.  565. 

Landlord  retaining  title  to  crop,  not  entitled  to  trover  against  tenant,  when  : 
84  Ga.  508. 

Anything  which  shows  affidavit  untrue  is  satisfactory  reason  for  not  pro- 
ducing property  :  93  Ga.  712. 

Greater  definiteness  of  description  of  property  necessary,  when  bail  re- 
quired: 95  Ga.  670. 

$$5096,5040.  §4605.  (3419.)  Affidavit,  how  filed,  and  subsequent  proceedings. 
When  such  affidavit  is  made  as  prescribed  in  the  preceding  section,  it 
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shall  be  filed  in  the  clerk's  office  of  the  court  to  which  said  petition, 
bill,  or  other  process  maybe  returnable,  and  a  copy  thereof  affixed  to 
the  original  petition,  or  process,  and  to  the  copy  or  copies  thereof, 
and  it  shall  be  the  duty  of  the  sheriff,  or  other  lawful  officer  serving 
such  petition  or  other  process,  to  take  a  recognizance  payable  to 
the  plaintiff  or  complainant,  with  good  security,  in  double  the  amount 
sworn  to,  for  the  forthcoming  of  such  personal  property  to  answer 
such  judgment,  execution,  or  decree  as  may  be  rendered  or  issued  in 
the  case,  and  such  security  shall  be  bound  for  the  payment  of  the 
eventual  condemnation-money,  for  which  judgment  may  be  signed 
up  against  the  defendant  and  said  security,  and  execution  had  there- 
on without  further  proceeding. 

No  suit  on  bond  necessary  for  execution  to  issue  under  this  section :  61  Ga. 
545.     "Where  sheriff  rendered  liable  under  this  section  :  62  Ga.  743-745. 

Original  affidavit  (instead  of  copy)  being  by  clerk  attached  to  petition,  de- 
fendant cannot  dismiss:  71  Ga.  380. 

Money  paid  in  by  surety  on  bail-bond,  on  same  footing  as  if  paid  by  princi- 
pal :  84  Ga.  368. 

Failure  to  affix  copy  bail  affidavit  to  trover  is  amendable  defect,  and  will  not 
invalidate  service  and  taking  of  bond:  89  Ga.  361. 

Bond  here  corresponded  substantially  with  requirements  of  this  section  :  93 
Ga.  220. 

Judgment  on  bail-bond  properly  designated  surety  as  such,  although  not  as 
described  in  bond,  nor  "surety"  added  after  signature  :  93  Ga.  220. 

Judgment  based  on  forged  bond,  sheriff  levying  execution  not  trespasser : 
93  Ga.  579. 

§4606.  (3420.)  Bail  pending  the  action,  replevy  of  property.  When 
such  affidavit  shall  be  made  during  the  pendency  of  such  suit  or 
action,  a  copy  thereof,  and  of  the  process,  shall  be  served  in  like 
manner  by  the  sheriff  or  other  lawful  officer,  and  security  taken  as 
required  in  the  preceding  section,  and  upon  defendant  failing  to  give 
such  security,  whether  the  affidavit  be  made  at  the  commencement 
of  the  suit  or  pending  the  same,  the  property  shall  be  seized  and 
taken  by  the  sheriff  or  other  lawful  officer,  and  delivered  over  to  the 
plaintiff  or  complainant,  his  agent  or  attorney,  upon  his  entering 
into  like  recognizance  with  security;  and  if  such  property  is  not  to 
be  found,  and  cannot  be  seized  and  taken  by  such  sheriff  or  other 
lawful  officer,  the  defendant  shall  be  committed  to  jail,  to  be  kept 
in  safe  and  close  custody  until  the  said  personal  property  shall  be 
produced,  or  until  he  shall  enter  into  bond  with  good  security  for 
the  eventual  condemnation-money. 

Section  cited  :  57  Ga.  407.     A  case  for  imprisonment:  64  Ga.  155. 

Defendant  in  bail-trover  carrying  case  to  Supreme  Court,  not  compelled  to 
make  surety  on  bail-bond  a  party  :  65  Ga.  523. 

Sheriff  failing  to  take  property  or  bond,  or  defendant,  cannot  be  by  order 
of  court  held  as  special  bail :  71  Ga.  380. 


§§  4607, 4608  SECOND  TITLE.— CHAPTER  5.  1168 

Bail  in  actions  for  personalty. 

Dismissal  of  bail-trover  suit  by  plaintiff ,  after  obtaining  possession  by  re- 
plevy, amounts  to  judgment  of  restitution  :  74  Ga.  680  ;■  citing  25  Ga.  359  ;  see 
also  86  Ga.  30. 

Plaintiff  and  his  sureties  thereafter  estopped  from  contesting  title  until 
property  restored  :  74  Ga.  680. 

As  to  set-off  of  expenses  of  gathering  crop,  etc.,  and  damages,  against  suit 
on  such  replevy  bond  :  74  Ga.  680. 

Eecognizance  binding  on  plaintiff,  though  completed  after  dismissal  of 
action :  77  Ga.  21. 

Dismissal  of  bail-trover  by  plaintiff  replevying,  entitles  defendant  to  choice 
of  verdicts :  77  Ga.  21. 

Where  plaintiff  replevies  and  on  trial  abandons  case,  defendant  entitled  to 
judgment  for  property  or  its  value,  as  to  which  plaintiff's  declaration  and  affi- 
davit are  competent  evidence :  79  Ga.  802. 

Surrender  to  sheriff  after  entering  into  replevy  bond,  reconversion:  83  Ga. 
566. 

If  defendant  had  never  claimed  certain  article,  he  should  not  have  given 
forthcoming  bond  ;  testimony  negativing  such  claim  would  not  have  reduced 
verdict :  83  Ga.  566. 

Upon  nonsuit,  defendant  may  have  judgment  on  plaintiff's  replevy  bond. 
Nonsuit  amounts  to  judgment  of  restitution,  and  entitles  defendant,  if  he  so 
elect,  to  fi.  fa.  for  value  of  property :  88  Ga.  533 ;  citing  86  Ga.  30. 

Plaintiff  giving  bond  and  taking  property,  and  case  dismissed  for  want  of 
prosecution,  judgment  amendable  restoring  property  to  defendant:  91  Ga.  166. 

Plaintiff  having  replevied,  and  being  nonsuited,  defendant  entitled  to  judg- 
ment against  plaintiff  for  value  of  property  :  95  Ga.  436. 

Such  nonsuit  and  judgment  settled  title  forever  between  the  parties:  95 
Ga.  439. 

Acts^i887,  §4607.  Perishable  property ,  hoiv  sold .  Whenever  any  officer  of  this 
$$5463,4620.  state  shall  have  taken  possession  of  any  property  under  process  in 
any  case  of  trover,  and  neither  the  plaintiff  nor  defendant  shall 
replevy  such  property,  and  such  property  remains  in  the  hands  of 
such  officer,  and  is  of  a  perishable  nature,  or  liable  to  deterioration 
from  keeping,  or  there  is  expense  attending  the  keeping  of  the  same, 
the  same  may  be  sold  under  the  provisions  of  section  5463  of  the  Code: 
Provided,  that  in  case  the  property  is  sold,  the  plaintiff,  in  case  of 
recovery,  shall  only  be  entitled  to  a  money  verdict  for  the  amount 
of  the  proceeds  of  such  sale,  together  with  hire  or  interest  from  the 
date  of  conversion  to  the  date  of  seizure,  if  the  jury  shall  so  find. 

Applies  only  when  property  is  not  replevied  :  83  Ga.  570. 

^ctf44878"9'  §4608.  (3420  a.)  Release  of  defendant  without  security,  when  When 
the  defendant  in  any  action  for  the  recovery  of  personal  property 
in  which  bail  is  required,  shall,  by  reason  of  his  inability  to  give 
security,  be  held  in  imprisonment,  it  shall  be  lawful  for  him  to 
make  his  petition  in  writing  upon  oath  to  the  judge  of  the  court  in 
which  the  suit  is  pending,  in  which  he  shall  state  that  he  is  neither 
able  to  give  the  security  required  by  law,  nor  produce  the  property, 
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and  can  furnish  satisfactory  reasons  for  its  non-production,  and 
traverse  the  facts  stated  in  the  plaintiff's  affidavit  for  bail,  of  which 
petition  he  shall' cause  a  copy  to  be  served  upon  the  plaintiff;  where- 
upon it  shall  be  the  duty  of  such  judicial  officer  in  term  time  or 
vacation,  after  not  less  than  five  days  notice  of  the  time  and  place 
of  hearing  has  been  given  to  both  parties,  to  proceed  in  a  summary 
way  to  hear  evidence  upon  the  facts  contained  in  said  petition,  and 
if  he  shall  find  that  the  petitioner  can  neither  give  the  security  nor 
produce  the  property,  and  that  the  reasons  for  its  non-production 
are  satisfactory,  he  shall  discharge  the  petitioner  upon  his  own 
recognizance,  conditioned  for  his  appearance  to  answer  the  suit,  but 
otherwise  he  shall  recommit  him  to  custody.  The  action  taken  upon 
such  petition  shall  not  in  any  way  affect  the  rights  of  the  plaintiff 
upon  the  trial  cf  the  question  of  property  involved  in  the  suit,  but 
the  same  shall  be  decided  by  the  tribunal  having  jurisdiction  thereof. 

Order  discharging  defendant  on  his  own  recognizance,  not  "final  judgment" 
directly  reviewable  by  Supreme  Court.  Supersedeas  on  pendente  lite  exceptions : 
65  Ga.  119 ;  see  also  section  4609. 

Not  requisite  that  impossibility  to  produce  property  should  be  result  of 
blameless  conduct :  93  Ga.  712. 

Anything  which  shows  affidavit  untrue,  satisfactory  reason  for  not  producing 
property  :  93  Ga.  712. 

Habeas  corpus  will  not  lie,  but  defendant  must  pursue  remedy  herein  :  94  Ga. 
602. 

Trover  and  bail  under  Act  of  1821:  1  Ga.  259;  25/359.  Election  to  hold 
sheriff  and  securities  liable  as  bail,  cannot  afterwards  resort  to  sheriff's  official 
bond :  48  Ga.  398. 

In  action  for  damages  for  malicious  trover  suit,  rent  of  property,  while  in 
hands  of  plaintiff,  recoverable:  86  Ga.  463. 

§4609.  Writs  of  error  on  petition  for  discharge  in  bail-trover.  In  Acts  1898, 
any  case  where  a  defendant  in  an  action  of  trover  and  bail  shall  $5540- 
present  a  petition  for  discharge  from  imprisonment  under  the  pro- 
visions of  the  preceding  section,  it  shall  be  lawful  for  either  party 
dissatisfied  with  the  decision  rendered,  to  except  thereto  by  writ  of 
error  to  the  Supreme  Court  at  any  time  within  twenty  days  from 
the  rendition  of  such  decision. 

See  65  Ga.  119. 

84610.  Jail  fees.     In  all  cases  where  the  plaintiff  in  bail  proceed-  Code  1863, 

^<X333'2  3333 

ings  is  a  non-resident,  he  shall  give  bond  with  sufficient  security  to62Ga.'598," 

the  jailer,  or  deposit  the  money  for  the  maintenance  and  jail  fees  of 

the  defendant,  to  be  paid  weekly.     If  any  plaintiff  shall  fail  to  pay 

at  the  end  of  each  and  every  week  the  jail  fees  which  have  accrued, 

the  court,  on  the  application  of  the  jailer  by  writ  of  habeas  corpus, 

may  discharge  the  defendant. 

74 
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CHAPTER  6. 

OF  CLAIMS  TO  PROPERTY  IN  EXECUTION 


ARTICLE  1; 

HOW  AND  BY  WHOM  INTERPOSED. 

ACobb?585       §4611.   (3725.)    Claims  to  be  on  oath.     When  any  sheriff  or  other 
ApCt221877'    °fficer  shall  levy  an  execution  or  other  process  on  property  claimed 
$$5643, 4618.  by  a  third  person  not  a  party  to  such  execution,   such  person,  his 
agent  or  attorney,  shall  make  oath  to  such  property. 

Where  claim  affidavit  and  bond  from  another  State  were  not  properly 
authenticated:  56  Ga.  612.  Section  referred  to  and  construed,  that  this  right 
can  only  be  asserted  by  one  not  a  party  to  the  execution :  64  Ga.  434.  When 
claim  affidavit  may  be  amended  by  signing  nunc  pro  tunc:  47  Ga.  92.  Where 
claim  might  have  been  demurred  to  for  uncertainty,  but  cured  by  verdict:  62 
Ga.  237,  238.  As  to  what  is  necessary  for  a  claimant  to  do  to  enforce  his  right : 
46  Ga.  295.  Where  claimant  might  invoke  title  of  his  vendors  to  support  his 
claim:  60  Ga.  625.  Claim  demurred  to  setting  out  a  deed,  the  execution 
and  delivery  of  deed  thereby  admitted :  55  Ga.  68.  When  claimant  may  be 
turned  out  of  possession  after  verdict  finding  property  subject  to  mortgage : 
52  Ga.  630.  Oath  in  claim  case  should  assert  right  of  property  in  deponent, 
and  mistake  in  Christian  name  will  not  vitiate:  17  Ga.  615. 

Partner  or  one  jointly  interested  may  make  affidavit  and  bond  for  all,  but 
fact  must  appear:  66  Ga.  240. 

Commits  claimant  to  fact  of  levy,  but  not  to  legality  of  process  under  which 
made :  68  Ga.  194. 

Is  suit  by  plaintiff  in  fi.  fa.  to  recover  property  of  claimant  to  satisfy  his 
lien.     Claim  unknown  to  common  law:  68  Ga.  246. 

Right  to  claim  cumulative.  Failure  to  claim  not  estop  owner  from  other- 
wise asserting  title:  69  Ga.  429. 

Levy  not  stating  whose  property  levied  on,  and  there  being  more  than  one 
defendant,  claimant  not  estopped  from  urging  insufficient  description  in  levy : 
69  Ga.  777 ;  see  also  54  Ga.  296 ;  59/849. 

Evidence  offered  by  claimant  to  show  title  in  third  person,  not  admissible  : 
76  Ga.  833. 

Claim  proper  defense  to  levy  on  homestead  without  proper  affidavit:  77  Ga. 
467. 

Married  woman  could,  as  beneficiary  of  homestead,  claim  property  levied  on 
as  her  individual  property  :  78  Ga.  767. 

Wife  may  claim  homestead  property  levied  on  under  fi.  fa.  vs.  husband:  67 
Ga.  368 ;  see  also  61  Ga.  502. 

That  principal  assist  agent  to  recover  property  in  latter's  name,  not  estop 
from  claiming  same  as  its  own  against  creditors  of  agent :  84  Ga.  368. 

Where  one  did  not  file  claim  under  statute,  but  merely  gave  forthcoming 
bond  reciting  claim  of  ownership,  he  could  not  set  up  his  title  in  suit  on  the 
bond  :  94  Ga.  645. 

Claimant  got  good  title  to  personalty  here,  as  against  subsequent  judg- 
ment creditor,  though  possession  still  in  vendor:  65  Ga.  743. 
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Of  claims  to  property  in  execution ;  how  and  by  whom  interposed. 

§4612.  (3726.)  Bond  and  security  for  damages.  The  person  claim-  Aco^b215'33 
ing  such  property,  or  his  agent  or  attorney,  shall  give  bond  to  the  Act|11872' 
sheriff,  or  such  other  officer,  as  the  case  may  be,  with  good  and  suf- 
ficient security,  in  a  sum  not  larger  than  double  the  amount  of  the 
execution  levied,  and  where  the  property  levied  on  is  of  less  value 
than  the  execution,  the  amount  of  the  bond  shall  be  double  the 
value  of  the  property  levied  upon,  at  a  reasonable  valuation  to  be 
judged  by  the  levying  officer,  conditioned  to  pay  the  plaintiff  all 
damages  which  the  jury  on  the  trial  of  the  right  of  property  may 
assess  against  him,  in  case  it  should  appear  that  said  claim  was 
made  for  the  purpose  of  delay  only. 

Surety  on  claim  bond  may  control  the  fi.fa.  given  :  9  Ga.  179.  In  claims  to 
land  at  administrator's  and  executor's  sale,  no  bond  and  security  given :  25 
Ga.  72.  Bond  from  another  State  not  properly  authenticated,  and  with  non- 
resident security :  56  Ga.  612.  Sheriff  should  take  a  bond  for  costs  and  dam- 
ages: 43  Ga.  250.     Claim  bond  allowed  to  be  amended  by  consent:  47  Ga.  92. 

Surety  bound  by  verdict  and  judgment  for  damages  and  costs:  68  Ga.  247. 

May  be  amended.  If  no  amendment  offered  and  bond  so  defective  as  not 
to  protect  plaintiff  in  fi.fa.,  claim  dismissed  :  69  Ga.  740. 

Damage  bond  in  claim  case  presumed  given,  and  if  not  in  office,  treated  as 
lost,  etc. :  91  Ga.  130. 

No  damage  bond  given,  nor  pauper  affidavit  filed,  claim  dismissed  on  mo- 
tion ;  bond  cannot  be  filed  at  trial :  91  Ga.  130. 

§4613.  (3727.)  Sale  must  be  postponed,  when.  Affidavit  and  bond 
being  made  and  delivered  as  required  in  the  preceding  section,  it 
shall  be  the  duty  of  the  sheriff,  or  other  levying  officer,  to  postpone 
the  sale  of  said  property  until  otherwise  ordered. 

Pendency  of  a  claim  does  not  render  it  illegal  for  other  judgment  creditors 
to  levy  on  the  land  and  sell  it :  50  Ga.  370.     Section  referred  to :  59  Ga.  418. 

§4614.    (3728.)     Forthcoming  bond  may  be  given,  etc.      In  all  cases  ^^n, 
where  a  levy  is  made  upon  property  that  is  claimed  by  a  third  per-  ^vfj^Lg 
son,  and  such  person  shall  desire  the  possession  thereof,  it  shall  be  Act| 1872< 
the  duty  of  the  sheriff,  or  other  levying  officer,  to  take  bond  with 
good  security  for  a  sum  equal  to  double  the  value  of  the  property 
levied  on,  to  be  estimated  by  the  levying  officer,  for  the  delivery  of 
such  property  at  the  time  and  place  of  sale,  provided  the  property  so 
levied  upon  shall  be  found  subject  to  such  execution:  Provided,  that 
it  shall  not  be  lawful  to  require  or  take  a  forthcoming  bond  for  real 
estate. 

Need  not  prove  personal  demand  in  suit  on  this  bond :  6  Ga.  260.  Where 
plea  of  tender  to  suit  on,  was  bad,  and  what  is  forfeiture  of  the  bond  :  9  Ga.  42. 
As  to  agent  not  making  this  bond  :  9  Ga.  208.  When  defendant  gives  this  bond 
for  personal  property,  sheriff  not  bound  to  deliver  it  to  claimant:  15  Ga.  518. 
Where  could  show  mistake  in  name  in  suit  on  forthcoming  bond :  26  Ga.  228. 
The  execution  necessary  evidence  in  suit  on  forthcoming  bond :  29  Ga.  427. 
This  bond  is  a  privilege  with  the  claimant,  and  not  a  requisite  with  which  he 
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must  comply:  29  Ga.  538,  539.  Where  recovery  had  on  the  bond  without  proof 
that  the  property  had  been  advertised  for  sale  :  54  Ga.  676  ;  55/606.  As  to  evi- 
dence of  advertisement,  etc.,  in  suit  of  forthcoming  bond :  54  Ga.  581.  Signing 
as  security  on  forthcoming  bond  for  defendant  in  fi.  fa.  in  an  illegality  does 
not  estop  claimant  from  claiming  the  land,  being  no  necessity  of  forthcoming 
bond  for  land  :  50  Ga.  691. 

Where  bona  fide  claimant  sells  property  pending  case,  he  may  still  maintain 
his  title :  69  Ga.  284. 

Levy  describing  specific  items  and  embracing  all  other  goods  in  certain 
house,  bond  covers  all  goods  therein  :  75  Ga.  529. 

Where  property  retained  by  defendant,  officer  must  take  damage  bond  as 
well  as  forthcoming  bond :  80  Ga.  670. 

Where  one  did  not  file  claim  under  statute  but  merely  gave  forthcoming 
bond  reciting  claim  of  ownership,  he  could  not  set  up  his  title  in  suit  on  the 
bond :  94  Ga.  645. 

Forthcoming  bond  accepted,  though  becoming  insolvent,  sheriff  has  no  au- 
thority without  breach  to  reseize.  Claim  withdrawn  and  second  claim  filed, 
bond  good  until  end  of  litigation :  84  Ga.  601. 

Dismissing  claim  does  not  affect  forthcoming  bond  and  not  authorize  re- 
seizure  :  84  Ga.  601. 

Plaintiff  in  execution  not  chargeable  with  expense  of  keeping  property, 
where,  after  replevy  and  before  breach  of  bond,  sheriff  again  seizes  it:  84  Ga. 
601 ;  nor  where  after  replevy  he  accepts  voluntary  surrender  from  claimant :  90 
Ga.  21. 

Though  forthcoming  bond  forfeited,  plaintiff  not  precluded  from  selling 
property  levied  on,  if  found  :  85  Ga.  550. 

Officer  has  no  power  to  qualify  or  vary  condition  of  forthcoming  bond,  pre- 
scribed by  law :  91  Ga.  488. 

§4615.  (3729.)  Bonds  made  payable,  to  whom.  The  claim  bond 
shall  be  made  payable  to  the  plaintiff  in  execution,  and  the  forth- 
coming bond  shall  be  made  payable  to  the  sheriff. 

Claim  bond  was  payable  to  sheriff,  under  Acts  of  1814  and  1821 :  5  Ga.  576. 
When  bond  payable  to  plaintiff  in  execution,  under  Act  of  1841 ;  and  when  to 
plaintiff  in  attachment,  under  Act  of  1856:  17  Ga.  617. 

Plaintiff  can  sue  in  his  own  name  on  forthcoming  bond :  75  Ga.  529. 

§4616.  (3730.)  Bond  recoverable  on  failure.  Bond  and  security 
being  given,  as  provided  in  the  previous  section,  it  shall  be  the  duty 
of  the  sheriff  or  other  levying  officer  to  leave  such  property  in  the 
possession  of  such  claimant,  and  in  case  the  said  claimant  or  his 
security  should  fail  to  deliver  said  property,  said  bond  shall  be  made 
recoverable  in  any  court  having  cognizance  of  the  same. 

Evidence  in  suit  on  bond  :  54  Ga.  581.  What  was  breach,  and  when  no  read- 
vertisement  requisite:  55  Ga.  606,  607. 

See  section  5438,  for  measure  of  recovery. 

In  suit  on  bond,  perishable  goods  estimated  at  value  when  seized:  75  Ga. 
529. 

Delivery  of  mere  skeleton  of  goods,  at  sale,  will  not  satisfy :  75  Ga.  529. 

No  recovery  on  bond,  where  one  claims  as  agent  for  wife  and  children  and 
property  found  subject,  but  afterwards  claimed  by  wife  and  found  not  subject: 
75  Ga.  692. 
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Bond  is  broken  when  property  consumed  by  claimant,  and  no  necessity  to 
readvertise  property  :  76  Ga.  743. 

No  breach  of  bond,  unless  shown  that  claimant  disposed  of  property,  or, 
after  advertising  sale,  property  not  forthcoming:  85  Ga.  657. 

Forthcoming  bond  given  by  one  as  trustee,  his  liability  is  individual  and 
words  "trustee  for  wife,"  are  descriptive  merely  :  76  Ga.  743. 

In  suit  on  forthcoming  bond,  non-resident  usee  could  remove  cause  to 
United  States  Court:  77  Ga.  651. 

No  defense  to  suit  on  forthcoming  bond,  that  property  heavy  and  expensive 
to  move,  etc. :  91  Ga.  488,  489. 

In  action  on  bond,  burden  on  defendant  to  account  for  property  ;  should 
have  shown  here  destruction  by  act  of  God,  how :  91  Ga.  765. 

Sheriff  may  sue  upon  bond,  without  readvertising,  when  ;  no  defense  that 
property  not  subject  to  execution  :  92  Ga.  122,  123. 

As  to  recovery  on  forthcoming  bond  given  by  defendant,  property  being 
afterwards  claimed  :  87  Ga.  566. 

Recital  in  bond  that  principal  claimed  property  would  indicate  intention  to 
file  statutory  claim,  but  no  such  having  been  interposed,  he  and  his  sureties 
estopped  from  contesting  constable's  title:  94  Ga.  645. 

§4617.    (3731.)  Partner  or  joint  owner  may  claim  for  all.      One  of  Acti838, 

c  \  /  J  v  J  Cobb,  589. 

several  partners  or  persons  jointly  interested  may  make  the  affidavit  $2643- 
and  execute  the  bond  in  the  name  of  the  firm  or  persons  jointly  in- 
terested, who  shall  be  bound  thereby  as  though  each  individual  had 
signed  it  himself. 

As  to  partners  claiming :  60  Ga.  450-452. 

§4618.  (3733.)  Claims  may  be  made  in  forma  pauperis.  In  all  cases  Act|1\870' 
where  claimants  are  unable  to  give  bond  and  security  as  required  in 
this  Article,  in  claim  cases,  it  shall  and  may  be  the  privilege  of  such 
claimants  to  file,  in  addition  to  the  oath  required  in  section  4611,  an 
affidavit  as  follows:  "I,  A.  B.,  do  swear  that  I  do  not  interpose 
this  claim  for  delay  only;  that  I  bona  fide  claim  the  right  and  title 
to  the  same;  that  I  am  advised  and  believe  that  the  claim  will  be 
sustained;  and  that  from  poverty  I  am  unable  to  give  bond  and 
security  as  now  required  by  law."  And  when  said  affidavit  shall 
have  been  made  and  delivered  to  the  levying  officer,  the  same  shall 
suspend  the  sale  in  the  same  manner  as  if  bond  and  security  had 
been  given. 

Claim  in  forma  pauperis  cannot  be  interposed  to  tax  levy,  either  of  city  or 
State.     Section  899  governs  tax  levies :  73  Ga.  28. 

Claim  affidavit  in  forma  pauperis  under  this  section,  etc.,  cannot  be  made  by 
an  agent :  83  Ga.  636 ;  see  also  48  Ga.  351 ;  25/262 ;  80/120. 

No  damage  bond  given,  nor  pauper  affidavit  filed,  claim  dismissed  on  mo- 
tion.    Bond  cannot  be  filed  at  trial :  91  Ga.  130. 

§4619.   (3734.)   Property,  how  disposed  of.    If  the  property  levied  on  Act4^870' 
be  personal,  and  the  claimant  unable  to  give  a  forthcoming  bond,  it 
shall  be  the  privilege  of  the  plaintiff  in  fi.  fa.  to  give  such  bond,  and 
upon  such  bond  being  given,  to  be  approved  by  the  levying  officer, 
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it  shall  be  the  duty  of  the  levying  officer  to  deliver  said  property  to 
said  plaintiff,  but  in  no  event  shall  the  plaintiff  be  allowed  any 
compensation  for  keeping  said  property. 

Cited :  75  Ga.  664. 
Acts  1870,  §4620.  (3735.)  Disposition  of  property  where  no  bond  is  given.  In 
Sv-5463-  460~-  the  event  the  claimant  is  unable,  and  the  plaintiff  neglects  or  re- 
fuses to  give  said  bond  for  the  forthcoming  of  the  property,  the 
claimant  may  apply  to  the  ordinary  and  procure  an  order  for  the 
sale  of  the  same,  and  when  said  order  has  been  granted,  it  shall  be 
the  duty  of  the  levying  officer  to  advertise  the  time  and  place  of  sale 
at  not  less  than  three  public  places,  to  be  selected  in  different  parts 
of  the  county  in  which  the  sale  is  to  take  place,  for  fifteen  days 
immediately  preceding  the  time  of  sale;  and  on  the  day  of  sale, 
between  the  hours  of  10  a.  m.,  and  1p.m.,  said  property  shall  be  sold, 
and  the  money  arising  from  such  sale  shall  remain  in  the  hands  of 
the  levying  officer,  subject  to  the  order  of  court  upon  the  final  hear- 
ing of  the  claim. 


Cobb,  532. 
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Act  1821,  84621.  (3736.)  Where  claim  to  be  returned.  When  an  execution  is- 
sued  from  the  superior  court  shall  be  levied  upon  personal  property, 
and  claimed  by  a  person  not  a  party  to  such  execution,  as  provided 
in  this  Code,  it  shall  be  the  duty  of  the  levying  officer  to  return  the 
same,  together  with  the  execution,  to  the  next  term  of  the  court 
from  which  said  execution  issued;  but  should  such  execution  be 
levied  upon  real  property,  and  the  same  shall  be  claimed  in  the  man- 
ner aforesaid,  it  shall  be  the  duty  of  the  officer  making  the  levy  to 
return  the  same,  together  with  the  execution  and  claim,  to  the  next 
term  of  the  superior  court  of  the  county  in  which  the  land  so  levied 
upon  shall  lie. 

Sheriff  failing  to  make  a  return  as  the  law  directs,  either  party  may  move 
for  a  rule  against  him :  25  Ga.  632-634.  Claim  returned  where  it  appeared  that 
the  land  levied  on  was  divided  by  a  county  line:  58  Ga.  519. 

Execution  cannot  be  withdrawn  and  relevied  without  order  of  court ;  not  so 
where./?. /a.  claims  money  in  sheriff's  hands:  68  Ga.  158. 

Claimant  cannot  quash fi.  fa.;  his  proper  motion  is  to  dismiss  levy:  83  Ga. 
270. 

Claim  against  levy  under  final  process  not  removable  to  United  States 
Court ;  aliler,  as  to  claim  of  property  levied  on  by  attachment :  71  Ga.  21. 

Claim  returnable  to  court  foreclosing  chattel-mortgage:  77  Ga.  539. 

Motion  to  strike  claim  for  insufficiency,  too  late,  after  issue  joined:  85  Ga. 
687. 
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§4622.  (3737.)  Tried  by  petit  jury .  The  court  to  which  a  claim  shall 
be  returned  shall  cause  the  right  of  property  to  be  decided  on  by  a  jury 
at  the  first  term  thereof,  unless  continued  as  other  cases  at  common 
law. 

Proper  disposition  of  claim  interposed  and  returned  is  trial  by  jury,  unless 
withdrawn  or  dismissed :  29  Ga.  696. 

Claimant  cannot  make  third  person  party,  require  delivery  and  cancellation 
of  deed  to  land  claimed  :  65  Ga.  693. 

Fi.  fa.  levied  on  personal  property  in  hands  of  mechanic  claiming  lien,  plain- 
tiff must  pay  claim,  or  judgment  had  for  sale  and  distribution :  69  Ga.  611. 

On  the  trial,  competent  to  show  indebtedness  of  claimant  at  time  of  pur- 
chase :  80  Ga.  267. 

Issue  in  claim  case  being  whether  property  is  subject,  amount  due  on  fi.  fa. 
irrelevant:  88  Ga.  417. 

Evidence  that  claimant  had  previously  acknowledged  another  as  owner  of 
property  claimed,  relevant:  88  Ga.  421. 

Upon  trial  of  ordinary  claim,  equitable  title  to  land  may  be  set  up  :  94  Ga. 
684. 

§4623.  (3738.)  Oath  in  claim  cases.  Every  juror,  on  the  trial  of^goH^g. 
the  claim  of  property  either  real  or  personal,  shall  be  sworn,  in  ad- 
dition to  the  oath  usually  administered,  to  give  such  damages,  not 
less  than  ten  per  cent.,  as  may  seem  reasonable  and  just,  to  the 
plaintiff  against  the  claimant,  in  case  it  shall  be  sufficiently  shown 
that  such  claim  was  made  for  delay  only,  and  such  jury  may  give  a 
verdict  in  the  manner  aforesaid,  by  virtue  whereof  judgment  may  be 
entered  up  against  the  claimant  and  his  security  for  the  damages  so 
assessed  by  the  jury  and  the  costs  of  the  trial  of  the  right  of  property. 

Advice  of  counsel  as  affecting  the  question  of  damages:  14  Ga.  27.  Section 
referred  to  :  58  Ga.  195,  196.  Not  sufficient  under  the  facts  for  damages  for 
claim  for  delay :  60  Ga.  172.  Where  damages  required  to  be  written  off :  51 
Ga.  284,  285 ;  60/168.  As  to  damage  under  claim  laws  :  60  Ga.  519.  As  to  oath 
of  juror  in  justice-court  claim  case :  8  Ga.  49. 

§4624.   (3739.)  Burden  of  proof  on  plaintiff .     Upon  the  trial  of  all  ^obb?533. 
claims  provided  for  in  this  Chapter,  the  burden  of  proof  shall  iie#'6w<5160- 
upon  the  plaintiff  in  execution  in  all  cases  where  the  property  levied 
on  is,  at  the  time  of  such  levy,  not  in  possession  of  the  defendant  in 
execution. 

Possession  by  defendant  in  execution  at  the  time  or  subsequent  to  the  date 
of  judgment  casts  onus  on  claimant:  6  Ga.  410;  61/301,  629.  When  burden  not 
shifted :  14  Ga.  313.  In  case  of  a  judgment  on  a  mortgage,  what  plaintiff  shall 
show  to  shift  the  burden  :  7  Ga.  503 ;  22/348.  Possession  by  defendant  in  exe- 
cution casting  the  onus  on  claimant:  59  Ga.  71 ;  41/196  ;  26/283.  Possession  by 
defendant  in  fi.  fa.  at  date  of  levy  casts  onus  on  claimant  to  prove  title :  60  Ga. 
572,  580.  As  to  burden  of  proof  being  on  plaintiffs  in  execution  to  show  title: 
56  Ga.  369.  Section  referred  to  and  construed :  58  Ga.  450,  451.  Possession  of 
land  by  tenant  of  defendant  in  fi.  fa.  since  judgment  casts  the  onus  on  claim- 
ant :  58  Ga.  509 
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Levy  should  state  who  is  in  possession,  and  is  evidence  on  this  point,  but  is 
not  evidence  as  to  who  died  in  possession :  65  Ga.  201. 

Claimant  may  assume  burden  by  admitting  administrator  was  in  possession, 
and  opens  and  concludes :  66  Ga.  733. 

Where  facts  conclusively  show  claimant  in  possession  when  levy  made,  his 
admission  that  defendant  had  possession  cannot  give  him  right  to  open  and 
conclude :  76  Ga.  79. 

Claimant  to  personalty  levied  on,  who  admits  possession  in  defendant  and 
assumes  burden  of  proof,  prima  facie  admits  title  in  defendant :  76  Ga.  299. 

Claimant  taking  onus  by  admitting  possession,  etc.,  in  defendant,  has  bur- 
den of  showing  that  voluntary  deed  to  him  from  defendant  is  valid  :  68  Ga.  560, 
561. 

Admission  of  possession  in  defendant,  for  purpose  of  securing  to  claimant 
right  to  open  and  conclude,  properly  withdrawn  where  such  privilege  given 
plaintiff:  76  Ga.  670. 

Claimant's  admission  of  possession  in  defendant,  to  get  conclusion,  is  sol- 
emn admission  in  judicio;  he  may  explain  but  cannot  deny  possession :  75  Ga. 
800. 

Admitting  possession  in  defendant  at  levy,  admits  prima  facie  case  for  plain- 
tiff;  if  claimant  then  close  without  introducing  evidence,  dismissal  of  claim  is 
immaterial  irregularity  :  87  Ga.  533. 

To  have  opening  and  conclusion,  claimant  must  admit  prima  facie  case  for 
plaintiff.  Part  of  property  was  in  claimant's  possession,  part  in  defendant's: 
87  Ga.  244. 

Claim  to  land  levied  on  under  mortgage  fi.  fa.,  plaintiff  must  show  title  in 
defendant  at  date  of  mortgage,  or  possession  at  that  time,  etc.:  88  Ga.  717; 
67/398. 

Not  enough  that  defendant  in  possession  at  date  of  levy :  88  Ga.  717 ;  see 
also  7  Ga.  495. 

Evidence  that  he  returned  the  property  for  taxation  in  year  mortgage  was 
executed,  and  in  preceding  year,  not  sufficient:  88  Ga.  719;  doubting  63  Ga. 
509 ;  see  also  58  Ga.  446,  447. 

Burden  of  proof  being  on  plaintiff,  if  claimant  does  nothing  to  relieve  bur- 
den, plaintiff  is  entitled  to  open  and  conclude:  76  Ga.  44. 

Plaintiff  established  defendant's  title  sufficiently  to  put  claimant  on  proof 
here,  and  error  to  dismiss  levy  on  motion :  76  Ga.  49. 

Where  burden  on  claimant  not  overcome  by  evidence  :  76  Ga.  299. 

Where  title-deed  was  to  trustees  of  a  church,  not  naming  them,  levy  of  fi.  fa. 
against  certain  persons  named  as  trustees  of  said  church,  fell  for  want  of  proof 
that  they  were  ever  such  in  fact :  78  Ga.  219. 

In  contest  between  husband's  creditors  and  wife's  claim,  levy  reciting  that 
husband  in  possession  of  personalty  at  date  of  levy,  onus  on  wife:  82  Ga.  428. 

Realty  levied  on,  exhibition  of  deed  sufficient:  82  Ga.  428. 

Transaction  between  husband  and  wife  attacked  by  creditors  for  fraud,  onus 
on  wife,  claiming  property  gotten  from  husband,  to  make  fair  showing  ;  aliter, 
where  she  has  separate  estate  :  82  Ga.  430. 

Possession  of  personal  property  by  defendant,  presumption  against  claimant 
not  overcome  by  admissions  of  defendant:  84  Ga.  234. 

See  general  note  hereafter. 

No  evidence  showing  title  or  possession  in  defendant,  levy  properly  dis- 
missed :  86  Ga.  622. 

Defendant  presumed  owner  of  his  residence :  89  Ga.  286. 

Possession  not  shown  in  debtor  by  his  declarations  alone :  91  Ga.  57. 
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Property  levied  on  under  fi.  fa.  against  former  owner,  record  of  litigation 
between  claimant  and  subsequent  owner  not  allowed :  65  Ga.  762. 

§4625.  (3740.)  Claim  not  to  be  withdrawn.  Whenever  a  claim  of  ^^Ib 
property  is  made  in  terms  of  this  Code,  and  returned  to  the  proper  §5643- 
court  by  the  sheriff  or  other  levyiDg  officer,  the  claimant  shall  not 
be  permitted  to  withdraw  or  discontinue  his  said  claim  more  than 
once,  without  the  consent  of  the  plaintiff  in  execution,  or  some  per- 
son duly  authorized  to  represent  such  plaintiff;  but  such  court  shall 
proceed  to  the  trial  of  the  claim  of  such  property,  and  it  shall  be  the 
duty  of  the  jury  to  assess  damages  accordingly. 

Must  be  exercised  before  verdict  for  damages  against  them:  8  Ga.  184; 
33/94  ;  22/565.  Withdrawal  of  claim  does  not  prevent  resort  to  injunction  sub- 
sequently by  claimant :  17  Ga.  249.  Dismissal  of  claim  not  such  a  withdrawal 
as  to  prevent  second  interposition:  19  Ga.  314.  Withdrawing  of  issue  by  ex- 
ecutor and  dismissing  case  without  consent  of  claimant:  23  Ga.  211.  When 
equity  will  prevent  withdrawing  of  claims :  30  Ga.  79.  When  claimant  with- 
drawing claim  cannot  except  to  decision  of  court  prior  to  it:  33  Ga.  205.  With- 
drawal of  a  claim  is  a  termination  of  that  suit :  55  Ga.  399.  Too  late  for 
claimant  to  withdraw  his  claim  after  return  of  verdict,  but  before  publica- 
tion :  60  Ga.  366.  Also  too  late  to  withdraw  when  judge,  by  agreement,  had 
announced  his  decision :  60  Ga.  375.  Not  granted  where  the  statutory  right 
had  been  exhausted :  61  Ga.  470. 

Claimant  cannot  withdraw  second  claim  to  same  levy ;  plaintiff  entitled  to 
prosecute  case  to  verdict :  68  Ga.  831. 

Forthcoming  bond  given  by  claimant,  claim  withdrawn  and  second  claim 
filed,  bond  good  until  end  of  litigation  :  84  Ga.  601. 

Though  assignor  had  claimed  and  withdrawn,  not  prevent  his  assignee  from 
withdrawing  his  claim  subsequently  made:  85  Ga.  651. 

§4626.    (3741.)    Dainaqes  where  claim  is  discontinued.     Whenever  a  Actsi87i-2, 

.  .  p.  52. 

claim  may  be  dismissed  for  insufficiency,  or  is  withdrawn,  plaintiffs 
in  execution  shall  have  full  power  to  have  a  case  made  up  and  sub- 
mitted to  the  jury,  charging  that  said  claim  was  filed  for  the  purpose 
of  delay,  and  upon  proof  of  the  same — defendant  and  claimant  hav- 
ing the  same  power  to  resist  the  case  as  in  claim  cases  where  damages 
are  claimed — the  jury,  under  instructions  from  the  court,  may  give 
damages  as  in  cases  where  the  claim  is  not  withdrawn  but  submitted 
for  trial  to  the  jury;  said  cases  so  submitted  shall  be  tried  at  the 
time  of  the  disposal  of  the  claim  if  the  parties  are  ready,  but  con- 
tinuances shall  be  granted  as  in  other  cases. 

The  law  of  this  section  not  retroactive :  49  Ga.  559.  No  formal  pleading  nec- 
essary :  62  Ga.  170. 

Continuance  not  granted  because  of  absence  of  claimant,  the  only  reason 
given  being  that  he  intended  to  dismiss  claim  :  80  Ga.  281. 

Claimant  is  chargeable  with  notice  that  plaintiff  may  insist  upon  damages: 
80  Ga.  281. 

§4627.    (3742.)  How  damages  are  to  be  assessed.     Upon  the  trial  of^^®2^ 
claims  to  property  which  may  be  pending  in  the  superior  court, 


§§4628-4630  SECOND  TITLE.— CHAPTER  7.  1178 

Of  claims  at  other  sales. 

when  damages  shall  be  found  by  the  jury,  the  said  damages  shall  be 
assessed  upon  the  whole  amount  then  due  upon  the  execution,  pro- 
vided the  value  of  the  property  in  dispute  exceeds  the  amount  of  said 
execution,  and  upon  the  value  of  the  property  when  the  value  of  the 
property  is  less  than  the  execution  levied. 

Section  referred  to  and  construed :  49  Ga.  193 ;  60/366,  367. 

"pCtioo876,  §4628.  (3742a.)  Claims  and  illegalities  against  fi.  fas.  from  court 
of  ordinary.  Whenever  an  execution  issued  from  a  court  of  ordi- 
nary shall  be  levied  upon  personal  property,  and  a  claim  to  said 
property  or  an  affidavit  of  illegality  be  interposed,  it  shall  be  the 
duty  of  the  sheriff,  or  other  levying  officer,  to  return  the  same,  to- 
gether with  the  execution  and  all  the  other  papers,  to  the  next  term  of 
the  superior  court  of  the  county  from  which  the  fi.  fa.  was  issued;  but 
if  said  levy  shall  have  been  made  upon  realty,  then  the  fi.fa.,  with  the 
claim  or  illegality  papers,  shall  by  the  levying  officer  be  returned 
to  the  next  term  of  the  superior  court  of  the  county  where  the  land 
lies,  and  the  issue  shall  be  tried  as  is  now  provided  for  the  trial  of 
claim  and  illegality  cases. 

^ct|2!887'  §4629.  Original  fi.  fa.  in  claim  cases  may  be  withdrawn.  The  plain- 
tiff in  execution,  in  all  claim  cases,  shall  have  the  right  to  withdraw 
the  original^,  fa.  from  the  files  of  the  court,  by  making  application 
therefor,  in  person  or  by  attorney,  to  the  clerk  of  the  court  if  there 
be  a  clerk,  or  to  the  court  if  there  be  no  clerk;  upon  application 
being  made,  such  clerk  or  court  shall  make  a  true  copy  of  such  fi. 
fa.  with  all  the  entries  thereon,  and  shall  certify  the  same  to  be  true; 
which  certified  copy  shall  be  filed  with  the  claim  papers  in  lieu  of 
the  original^,  fa.,  and  an  entry  of  the  filing  made  thereon. 

See  general  note  hereafter,  catchword  "Levy." 


CHAPTER  7. 

OF  CLAIMS  AT  OTHER  SALES. 

Act  1809,         84630.   (3743.)    Claims  at  executor's  sale.     When  an  executor,  ad- 

Cobb,  315.         °  v  '  .  , 

$3458.  ministrator,  guardian,  or  other  trustee  shall  advertise  that  it  is  his 
intention  to  apply  for  leave  to  sell  any  real  estate  as  the  property 
of  his  testator,  intestate,  ward,  or  cestui  que  trust,  or  having  obtained 
such  order,  it  may  be  lawful  for  any  person  claiming  such  real 
estate,  either  by  himself,  his  agent,  or  attorney,  to  file  in  the  court 
of  ordinary  an  affidavit  claiming  said  property,  a  copy  whereof  shall 
be  served  on  such  executor,  administrator,  guardian,  or  trustee,  as 
the  case  may  be,  previous  to  the  day  of  sale. 
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Claimant  cannot  attack  order  of  ordinary  collaterally :  7  Ga.  559.  Bond  and 
security  need  not  be  given :  25  Ga.  72.  Previous  to  day  of  sale  is  directory 
only :  29  Ga.  204.     Section  construed :  50  Ga.  169. 

§4631.  (3744.)  Tried  in  county  where  land  lies.  Affidavit  having  Acobb°3i5 
been  made  and  filed,  and  notice  having  been  given  as  required  in  the 
preceding  section,  it  shall  be  the  duty  of  the  ordinary  to  transmit 
such  claim  affidavit  to  the  next  term  of  the  superior  court  of  the 
county  where  the  land  lies,  and  the  right  of  property  shall  be  there 
tried  upon  an  issue  made  up  in  the  same  manner  and  under  the 
same  regulations,  restrictions,  and  penalties  as  are  provided  for  the 
trial  of  claims  to  property  levied  on  by  execution. 

Claimant  may  assume  burden  by  admitting  administrator  in  possession,  and 
opens  and  concludes :  66  Ga.  733. 

Issue  is,  whether  or  not  property  subject  to  sale  ;  and  if  it  appears  that  some 
one  holds  adversely  to  administrator,  verdict  for  claimant  follows :  68  Ga.  449. 

Administrator  cannot  attack  as  fraudulent,  etc.,  deed  of  intestate:  68  Ga. 
453 ;  citing  19  Ga.  290 ;  22/432. 

Land  claimed,  wild  land  in  possession  of  neither  party,  burden  on  adminis- 
trator :  80  Ga.  656. 

§4632.  (3745.)  Claim  to  personalty,  where  tried.  When  any  execu-  Acobb°3i5 
tor,  administrator,  guardian,  or  other  trustee  shall  advertise  to  sell 
any  personal  property  as  the  property  of  his  testator,  intestate, 
ward,  or  cestui  que  trust,  and  the  same  shall  be  claimed  on  oath,  and 
the  claim  affidavit  shall  have  been  filed  and  served,  as  required  in 
the  first  section  of  this  Chapter,  it  shall  be  the  duty  of  the  ordinary 
to  transmit  such  claim  affidavit  to  the  superior  court  next  to  be 
held  after  such  claim  is  filed  in  the  county  where  such  executor, 
administrator,  guardian  or  trustee  resides. 

§4633.   (3746.)    Claim  postpones   sale.      When   a   claim   has   been  $3458. 
interposed  as  provided  in  the  preceding  sections,  the  sale  of  the 
property  advertised  and  claimed  shall  be  postponed  until  after  the 
termination  of  the  claim  case. 

Section  referred  to  and  construed :  59  Ga.  418. 

General  Note  on  Claims. 

Notes  from  Code  of  1882 : 

Affidavit  and  bond  in  claim  case  made  in  another  State  must  be  duly 
authenticated:  56  Ga.  612.     Jurat  to  affidavit  signed  nunc  pro  tunc:  47  Ga.  92. 

Agent  or  attorney  may  claim  property  for  principal,  etc. :  66  Ga.  240. 

Appeal,  Act  of  1874  as  to,  constitutional :  54  Ga.  663. 

Attachment,  levy  of,  and  claim,  and  claimant  may  move  to  dismiss  attach- 
ment, etc. :  47  Ga.  587.  After  judgment  on,  claimant  cannot  traverse  grounds 
of:  49  Ga.  263;  58/322.  Sale  of  land  after  levy  of,  void:  53  Ga.  114-119.  Suit 
against  claimant  and  sureties  for  hire  and  use:  59  Ga.  600. 

Bond  for  titles,  defendant  in  fi.fa.  going  into  possession  under,  after  judg- 
ment, lien  of  judgment  attaches,  to  what  extent :  55  Ga.  348.  Taken  by  claim- 
ant to  save  his  purchase,  admissible,  when :  58  Ga.  443. 

Burden  of  proof,  by  taking  the  conclusion,  the  claimant  took  the  onus;  58 
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Ga.  446-451.  Possession  by  husband  shown,  casts,  on  wife  claiming:  59  Ga.  69. 
To  change  the  onus  from  plaintiff  to  claimant,  plaintiff  must  show  either  title 
or  possession  in  defendant  since  judgment:  61  Ga.  300. 

Claimant  may  hire  property  claimed:  8  Ga.  354.  Estopped,  when :  10  Ga. 
370;  14/113;  29/696;  12/212. 

Claim  laws  are  cumulative  and  permissive :  9  Ga.  23  ;  60/516. 

Commencement  of  claim  case  is  the  interposition  of  the  claim :  55  Ga.  399. 

Damages  for  tort,  levy  for,  and  claim :  59  Ga.  256. 

Deed,  consideration  of,  may  be  attacked:  56  Ga.  369.  Of  trust,  fraudulent, 
creditor  attacking  may  proceed  against  trustee,  etc. :  61  Ga.  599  ;  64/432. 

Demurrer  to  claim  admits  execution  and  delivery  of  deed  set  out  in  claim : 

55  Ga.  68. 

Equitable  claim  by  wife,  when  levied  on  for  purchase-money,  because  of 
payment  of  part  with  her  money,  not  allowed  till  all  purchase-money  paid : 

56  Ga.  22. 

Equitable  rights  of  parties  may  be  reached  in  claim  cases:  54  Ga.  691. 

Equitable  title  originating  in  parol  purchase  of  land,  payment,  etc.,  good 
ground  for  claim  :  57  Ga.  473. 

Equities  may  be  set  up  in  claim  case,  how:  48  Ga.  64;  51/421;  54/691; 
55/349  ;  56/22  ;  57/71 ;  58/307. 

Estoppel,  decision  of  claim  case  is,  of  same  question  in  ejectment:  21 
Ga.  143. 

Evidence,  notes  and  record  of  judgment  against  defendant  in  Ji.  fa.  not  ad- 
missible in,  against  claimant:  19  Ga.  404.  Judgment  establishing  copy  deed 
admissible,  when:  20  Ga.  383.  Insolvency  of  partnership  may  be  shown  by 
claimant  of  property  mortgaged  by  partnership:  21  Ga.  395.  Plaintiff  in 
mortgage  fi:  fa.  may  introduce  the  fi.  fa.  without  petition  and  rules;  the 
claimant  may  introduce  the  balance  of  the  record,  etc. :  55  Ga.  210.  When 
land  had  been  deeded  for  use  of  a  church,  and  plaintiff  failed  to  show  it  sub- 
ject: 56  Ga.  461.  As  to  knowledge  of  claimant  of  his  vendor's  indebtedness 
for  purchase-money  of  land  conveyed,  admissible,  when:  61  Ga.  128.  Sayings 
and  acts  of  defendant  while  in  possession,  and  admissions  of  claimant  against 
himself,  admissible :  62  Ga.  163. 

Except,  can  claimant,  after  a  trial  on  the  merits,  to  regularity  of  proceed- 
ings? 1  Ga.  559. 

Exceptions,  bill  of,  defendant  in  fi.  fa.  not  necessary  party  :  50  Ga.  123. 

Execution  failing  to  follow  judgment,  properly  excluded  on  trial  of  claim 
case:  52  Ga.  585.  Against  administrator  individually,  does  not  bind  estate, 
and  claim  sustained :  57  Ga.  159. 

Factors,  delivery  of  goods  to  carrier  for,  gives  factor  such  interest  as  will 
support  a  claim:  30  Ga.  450.  Claim  by,  under  alleged  sale  by  planter,  held  a 
mortgage :  60  Ga.  639.  Lien  of,  priority  of,  over  judgment,  when  foreclosed : 
60  Ga.  478. 

Fixtures,  question  of,  discussed  in  claim  case:  25  Ga.  331. 

Fraud,  possession  by  defendant  in  fi.  fa.  after  absolute  sale,  prima  facie  evi- 
dence of:  8  Ga.  49.  Books  of  firm  admissible  as  evidence  to  prove,  etc.:  9 
Ga.  9.  When  seller  may  rescind  sale  and  claim  goods  on  account  of  false 
representations :  45  Ga.  213  ;  54/533. 

Guardian,  land  subject  to  lien  of  judgment  turned  over  toward  in  payment 
of  debt  by,  not  discharged  from  the  lien  :  30  Ga.  534.  Sayings  of,  when  admis- 
sible in  suit  against  ward :  54  Ga.  691. 

Homestead,  head  of  family  may  claim :  41  Ga.  196.  Wife  claiming  may  con- 
tradict note  purporting  to  be  for  purchase-money  :  57  Ga.  181.  Wife  has  suffi- 
cient interest  to  claim  in  her  own  name,  when :  60  Ga.  501. 
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Husband  and  wife,  notice  of  levy  given  to  husband  and  wife  claiming  prop- 
erty, nonsuit  refused  :  59  Ga.  69. 

Injunction  restraining  claimant  from  withdrawing  claim,  granted,  when : 
30  Ga.  79.  Refused,  when  the  matters  had  been  litigated  in  claim  case:  54 
Ga.  237. 

Insolvent  claimant,  with  good  bond,  entitled  to  all  the  rights  of  a  solvent 
one:  53  Ga.  56. 

Issue,  tendered  by  executor  in  claim  case,  may  be  withdrawn:  23  Ga.  211. 
Parties  concluded  only  by  such  as  are  submitted  to  court :  29  Ga.  699.  What 
is,  in  claim  case:  43  Ga.  393.  Rule  requiring  tender  of,  in  five  minutes  by 
plaintiff,  does  not  prevent  prior  tender:  61  Ga.  136. 

Judgment,  plaintiff  in  fi.  fa.  need  not  produce:  6  Ga.  410.  May  be  im- 
peached for  fraud,  when:  7  Ga.  377. 

Jurisdiction,  claimant  may  file  bill  in  county  where  claim  is  pending  against 
parties  out  of  the  county,  etc. :  23  Ga.  597. 

Levy  and  claim,  after,  execution  withdrawn  at  discretion  of  court:  19  Ga. 
161:  54/587.  Entry  that  previous  levy  was  dismissed,  accounts  for  levy  in 
claim  case:  31  Ga.  684.  Sheriff's  official  entry  of,  sufficient  evidence,  etc. :  40 
Ga.  302.  Claimant  estopped  from  denying  levy  when  affidavit  and  bond  so 
state :  54  Ga.  296.  Dismissed  when  levy  by  wrong  sheriff,  when  county  line 
divided  land :  58  Ga.  519. 

Lien,  vendor's,  not  asserted  by  claim:  8  Ga.  258.  Of  judgment  creditor, 
not  defeated  by  discharge  of  debtor  in  bankruptcy,  when:  39  Ga.  64.  Defec- 
tive, on  foreclosure  of,  claimant  may  take  advantage  of  defect  in :  45  Ga.  220. 
Equitable,  of  vendor  for  purchase-money  not  germane  to  claim  proceedings: 
48  Ga.  620.  Trustee  has  no  right  to  create,  on  trust  property  for  supplies  fur- 
nished :  56  Ga.  309. 

Mortgage,  claimant  may  attack,  after  foreclosure:  22  Ga.  348.  Claimant 
cannot  take  advantage  of  foreclosure  within  twelve  months  from  granting  let- 
ters of  administration,  etc. :  30  Ga.  706.  Can  purchaser  after,  set  up,  as  claim- 
ant, defenses  mortgagor  might  have  set  up  ?  45  Ga.  493.  Effect  of  foreclosure 
of,  on  claimant,  discussed  :  54  Ga.  463. 

Notice,  purchaser  of  land  pending  a  claim,  is  chargeable  with,  etc.:  32 
Ga.  453. 

Partners,  name  of  one  left  out,  etc.,  may  be  inserted  instanter  on  motion: 
66  Ga.  240. 

Possession  at  time  of  levy,  proper  for  discretion  of  jury:  30  Ga.  682.  When 
defendant  is  in,  at  levy,  claimant  cannot  defeat  plaintiff  by  showing  title  in 
third  person:  43  Ga.  393.  Of  tenant  of  defendant  in  fi.  fa.  is,  of  defendant, 
etc.:  58  Ga.  509.  Claimant  contending  he  had,  at  time  of  levy,  and  that  in 
issue,  plaintiff  entitled  to  opening  and  conclusion  :  64  Ga.  753. 

Practice,  when  court  rejects  plaintiff's^,  fa.,  error  to  allow  jury  to  find  for 
claimant,  etc. :  37  Ga.  12. 

Relatives,  when  transaction  is  between,  in  claim  case,  bona  fides  being  un- 
disputed, is  of  no  vital  importance:  20  Ga.  429. 

Relief  Act  of  1870,  who  was  a  "claimant"  under:  46  Ga.  295.  Of  1868, 
claim  under,  and  property  held  subject:  55  Ga.  585. 

Satisfaction,  levy  on  real  estate  not  prima  facie ,  of  judgment:  6  Ga.  410. 
Claimant  seeking  to  show,  of  judgment,  must  prove  payment  to  plaintiff,  etc. : 
6  Ga.  515. 

Sayings  of  defendant  in  fi.  fa.  admissible  in  evidence,  when:  20  Ga.  210, 
240;  28/170;  59/711.  Of  claimant,  when  admissible:  26  Ga.  283.  See  notes  to 
section  4624. 
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Sheriff's  return  on  fi.  fa.,  not  conclusive  against  claimant:  20  Ga.  204. 

Statute  of  limitations  runs  in  favor  of  claimant  in  possession  as  bona  fide 
purchaser,  till  notice  of  levy  by  sheriff :  54  Ga.  588.  On  question  of  four  years 
possession  by  claimant,  an  injunction  restraining  sale  of  land  claimed,  but  not 
the  levy,  irrelevant:  55  Ga.  559.  Four  years  possession  of  bona  fide  purchaser, 
what  is,  that  discharges  from  lien  of  judgment:  56  Ga.  594. 

Third  party  having  mechanic's  lien  on  property,  irrelevant:  22  Ga.  563. 
Claimant  cannot  set  up  outstanding  title  in  :  8  Ga.  556.  Both  parties  claiming 
title  from  same,  not  necessary  to  prove  his:  19  Ga.  545. 

Title  legal,  person  having,  may  claim  wherever  equitable  interest  may  lie : 
20  Ga.  148. 

Verdict  in  claim  case  set  aside  when  plaintiff  had  been  dead  four  years, 
etc. :  9  Ga.  325.  For  claimant  for  one-half  of  a  lot  of  land,  not  set  aside  for 
uncertainty :  62  Ga.  237. 

Withdrawal  of  claim  allowed  claimant,  etc. :  22  Ga.  565.  Of  a  first  claim, 
terminates  the  suit:  55  Ga.  399.  Should  be  before  jury  leaves  the  box  :  60  Ga. 
366.  Too  late  after  judge  has  decided  the  case  by  agreement  of  counsel :  60 
Ga.  375. 

Notes  from  decisions  since  Code  of  1882  : 

Deed,  plaintiff  made  prim  a  facie  case,  though  debtor's  deed  canceled  and 
deed  made  to  wife  before  plaintiff's  judgment:  91  Ga.  57. 

Equitable  rights  may  be  set  up  in  claim  case  ;  new  parties  not  allowed  and 
specific  performance  decreed :  67  Ga.  19.  Claim  amended  by  equitable  plea, 
amendment  omitting  material  and  necessary  allegations,  properly  stricken : 
82  Ga.  96. 

Evidence,  if  fi.  fa.  rejected  from  evidence,  levy  should  be  dismissed:  68  Ga. 
826.  That  defendant  purchased  cotton  for  another,  claimant  advancing  the 
money  under  agreement  that  title  should  be  in  claimant  until  money  repaid 
by  principal,  admissible  evidence:  90  Ga.  653. 

Execution,  claimant  may  show  to  be  void  or  inoperative  as  valid  process: 
73  Ga.  105.  Claimant  was  not  interested  in  regularity  of  assignment  of  fi.fa.: 
73  Ga.  123.  Legality  of  execution  as  between  plaintiff  and  defendant  is  no  con- 
cern of  claimant:  82  Ga.  105  ;  citing  78  Ga.  512.  Claimant  cannot  quash  fi.fa., ; 
his  proper  motion  is  to  dismiss  levy:  83  Ga.  270;  see  also  70  Ga.  569. 

Homestead  levied  on  under  distress  warrant,  with  affidavit  that  not  ex- 
empt ;  claim,  not  counter-affidavit  under  section  2850,  proper  mode  of  arresting 
sale:  75  Ga.  678. 

Issue  in  claim  case  is  title  to  property  levied  on  :  92  Ga.  308.  Claim  to  bot- 
tom of  stream  levied  on,  no  issue  as  to  whether  claimant  had  easement  of 
water  over  the  land  :  67  Ga.  648. 

Judgment  based  upon  insufficient  attachment  affidavit,  claimant  may  move 
to  dismiss  levy  :  75  Ga.  602. 

Levy,  order  of  court  necessary  to  withdraw,/?,  fa.,  and  make  new,  although 
first  illegal:  65  Ga.  256.  New  levy  on  other  property,  made  without  order  of 
court  after  claim  in  sheriff's  hands,  but  not  returned  into  court:  66  Ga.  727. 
See  section  4629. 

Measure  of  plaintiff's  recovery  by  amount  to  be  collected  out  of  property 
levied  on,  instead  of  by  defendant's  interest,  error:  82  Ga.  222. 

Practice,  property  not  found  not  subject,  but  levy  dismissed,  if  plaintiff's 
fi.fa.  void:  67  Ga.  572. 

Property  sold  and  delivered  before  suit,  not  subject  to  judgment  here:  77 
Ga.  594. 
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Of  the  writ  of  certiorari ;  in  what  case  the  writ  of  certiorari  lies. 

Trust  property,  fi.  fa.  levied  on,  and  claimed,  plaintiff  cannot  set  up  facts 
which  would  have  authorized  judgment  against  trust  estate:  67  Ga.  84. 

Usury  not  set  up  by  claimant  against  enforcement  of  obligation  assumed  by 
him  for  valuable  consideration  :  75  Ga.  642. 

Wife  recognizing  title  of  husband,  by  taking  mortgage,  estopped  from  claim- 
ing under  conflicting  title,  against  creditor:  86  Ga.  333. 


CHAPTER  8. 

OF  THE  WRIT  OF  CERTIORARI. 


ARTICLE  1. 

IN  WHAT  CASE  THE  WRIT  OF  CERTIORARI  LIES. 

84634.    (4049.)    When  a  certiorari  will  lie.     The  writ  of   certiorari $$4148,5846, 

0  v  '  .  4321,4454, 

will  lie  for  the  correction  of  errors  committed  by  justices  of  the  4320(3), 

.  711,  4215, 

peace,   corporation   courts  or  councils,  or  any  inferior  judicatory,  4307,5836. 
or  any  person  exercising  judicial  powers,  including  the  ordinary,  ex- 
cept in  cases  touching  the  probate  of  wills,  granting  letters  testa- 
mentary and  of  administration. 

Judge's  duty  to  grant,  in  justice's  court  when  proper  case  made :  50  Ga.  130 ; 
5/486.  To  decision  in  cases  of  contempt:  2  Ga.  220.  From  order  of  court  re- 
instating a  marshal  and  restraining  city  council  from  proceeding  with  the 
election :  14  Ga.  162.  To  the  action  of  the  mayor  and  city  council  acting  in 
judicial  capacity  :  16  Ga.  172 ;  39/59  ;  but  see  61  Ga.  572.  Parties  to,  are  entitled 
to  be  heard  personally  or  by  attorney:  17  Ga.  618.  Lies  to  action  of  justice  of 
peace  in  a  case  of  forcible  entry  and  detainer:  20  Ga.  77;  23/227.  In  habeas 
corpus  cases  :  22  Ga.  93  ;  34/583  ;  24/379.     For  errors  in  regard  to  road  matters : 

22  Ga.  369.     Case  where  section  54  of  the  judiciary  Act  of  1799  did  not  apply  : 

23  Ga.  360.  Where  second  certiorari  could  be  sued  out,  the  first  not  being  dis- 
missed on  the  merits :  28  Ga.  219.  Where  it  was  not  the  remedy  where  execu- 
tions were  issued  against  the  county  treasurer  and  his  securities :  29  Ga.  155. 
To  superior  court  from  ordinary  granting  letters  of  administration  pendente 
lite:  40  Ga.  389.  Judgment  of  a  committing  court  could  not  be  corrected  by 
certiorari:  40  Ga.  476.  To  error  of  law  of  justice  of  peace  taking  jurisdiction 
for  over  $100:  41  Ga.  624.  Section  referred  to:  41  Ga.  626-628.  Judgment  of 
ordinary  in  reference  to  county  matters:  43  Ga.  271.  Superior  court  can  by 
this  remedy  correct  errors  of  ordinary  allowing  a  homestead  :  45  Ga.  483.  Does 
not  lie  to  correct  judgment  of  justice  of  peace  in  matters  of  fact  where  judg- 
ment over  $50.00:  46  Ga.  41 ;  51/194.  Not  at  instance  of  the  State  or  municipal 
corporation  in  criminal  case:  25  Ga.  311;  61/572;  7/422. 

As  to  right  of  certiorari:  86  Ga.  582.     Cited  as  controlling:  95  Ga.  557. 

Expression  of  opinion  by  justice,  as  to  value  of  writing  submitted  to  jury, 
reversible  error:  65  Ga.  647,  648. 

Town  authorities  not  following  the  law  in  abating  a  nuisance,  certiorari,  not 
prohibition,  is  the  remedy  :  70  Ga.  191. 

Not  lie  to  proceedings  before  justice  of  peace  committing  person  to  superior 
court  under  peace  warrant,  although  costs  illegally  exacted :  75  Ga.  726. 


4635  SECOND  TITLE.— CHAPTER  8,  ARTICLE  2.  1184 

How  obtained,  and  proceedings  thereon. 

Consent  of  defendant  before  superior  court  to  correct  errors  certiorated 
from,  not  authorize  dismissal  of  certiorari  and  judgment  against  plaintiff  for 
costs  :  68  Ga.  180. 

Certiorari  lies  from  justice  court  in  all  cases  where  no  issue  of  fact,  either 
before  or  after  jury  trial;  but  not  after  appeal  taken  and  failed,  for  grounds 
existing  before:  69  Ga.  841. 

Appeal,  proper  remedy  where  issues  of  fact  involved:  69  Ga.  842. 

Judgment  of  justice  court  for  $50.00,  questions  of  fact  involved,  appeal  to 
jury,  not  certiorari,  proper  remedy:  86  Ga.  202;  see  also  80  Ga.  730;  85/515; 
88/12;  95/799;  84/264. 

See  notes  to  section  4637,  4140,  etc. 

Where  case  involved  more  than  $50.00,  and  rested  solely  on  question  of  law, 
certiorari  proper  mode  of  review  ;  if  facts  involved,  appeal  the  remedy :  46  Ga. 
41 ;  69/745  ;  see  also  78  Ga.  707  ;  94/425  ;  53/570 ;  72/184 ;  79/680  ;  86/582 ;  63/331 ; 
70/723;  69/842. 

Objection  that  jurors'  names  not  on  jury-list,  too  late  in  certiorari,  where 
not  made  at  justice-court  trial:  76  Ga.  15. 

Certiorari  does  not  lie  from  ministerial  act  of  ordinary  in  opening  election 
return  and  declaring  result :  86  Ga.  804. 

Certiorari  does  not  lie  from  decision  of  board  of  commissioners  here:  65  Ga. 
743. 

Proceedings  under  section  333  et  seq.,  not  reviewable  by  certiorari:  93  Ga. 
631. 

Certiorari  lies  from  city  to  superior  court :  69  Ga.  731 ;  79/572. 

City-court  Act  is  unconstitutional,  providing  for  correcting  errors  by  bill  of 
exceptions  to  superior  court,  being  already  provided  for  by  the  existing  gen- 
eral certiorari  law :  79  Ga.  570 ;  see  also  79  Ga.  487  ;  81/351, 659. 


ARTICLE  2. 

HOW    OBTAINED,    AND    PROCEEDINGS    THEREON. 

Act  1799,         84635.   (4050.)  From  the  court  of  ordinary .     When    either  party  in 

Oobb,  523. 

$$4454, 4829.  any  cause  in  any  court  of  ordinary  shall  take  exceptions  to  any  pro- 
ceeding or  decision  in  any  cause,  affecting  the  real  merits  of  such 
cause,  the  party  making  the  same  shall  offer  such  exceptions  in 
writing,  which  shall  be  signed  by  himself  or  his  attorney,  and  if  the 
same  shall  be  overruled  by  the  court,  such  party  may  petition  the 
judge  of  the  superior  court  for  a  writ  of  certiorari,  in  which  petition 
he  shall  plainly,  fully,  and  distinctly  set  forth  the  errors  complained 
of;  and  if  such  judge  shall  deem  the  objections  to  be  sufficient,  he 
shall  forthwith  issue  a  writ  of  certiorari,  directed  to  the  ordinary, 
requiring  him  to  certify  and  send  up  to  the  superior  court,  at  the 
time  specified  in  said  writ,  all  the  proceedings  in  said  cause. 

Where  judge  of  superior  court  could  not  grant,  as  to  decision  of  inferior 
court,  when  he  was  out  of  the  State:  12  Ga.  612.  Final  decision  by  superior 
court  did  not  apply  to  decisions  in  inferior  court:  17  Ga.  426.  As  to  inferior 
court  generally:  2  Ga.  225;  23/360;  25/311,  269;  27/65;  22/93.  Habeas  corpus: 
24  Ga.  379.    Road  case:  22  Ga.  369.    As  to  ordinary's  action  in  regard  to  county 
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How  obtained,  and  proceedings  thereon. 

matters:  43  Ga.  271.  Related  to  cases  from  inferior  court  or  court  of  ordi- 
nary: 34  Ga.  91.  When  may  correct  ordinary's  action  in  granting  letters  of 
administration  pendente  lite:  40  Ga.  389.  Section  referred  to  and  construed: 
38  Ga.  181-183. 

Certiorari  to  decision  of  ordinary,  as  to  removal  of  obstructions  from  pri- 
vate way,  falls  under  section  4637:  67  Ga.  282. 

"Exceptions"  to  decision  of  court  of  ordinary  as  to  matters  within  its  reg- 
ular jurisdiction  must  be  in  writing ;  aliter,  as  to  habeas  corpus  proceedings  and 
the  like :  74  Ga.  826 ;  see  also  34  Ga.  91. 

Petition  in  certiorari  not  certified  in  bill  of  exceptions,  error  in  refusing 
sanction  not  considered :  84  Ga.  622. 

Certiorari  does  not  lie  from  ministerial  act  of  ordinary  in  opening  election 
return  and  declaring  result :  86  Ga.  804. 

§4636.   (4051.)    When  judge  may  grant  out  of  his  circuit.     No  judge  ^'^Hk 
of  the  superior  court  shall  grant  or  issue  any  writ  of  certiorari  out  of  $4316- 
his  judicial  circuit,  unless  there  shall  be  a  vacancy  in  any  of  the 
other  circuits,  or  the  judge  thereof  be  indisposed,  or  be  absent  there- 
from, so  that  the  business  of  granting  certioraries  cannot  be  speedily 
done.* 

Not  necessary  for  sanction  of  certiorari  by  judge  of  another  circuit  to  state 
upon  what  grounds  authority  assumed  :  76  Ga.  103. 

§4637.  (4052.)  From  justices  and  other  inferior  judicatories.  When  A(jobD5529. 
either  party,  in  any  cause  in  a  justice's  court,  corporation  court,  $4635- 
council,  or  any  inferior  judicatory,  or  before  any  person  exercising 
judicial  powers,  shall  be  dissatisfied  with  the  decision  or  judgment 
in  such  cause,  such  party  may  apply  for  and  obtain  a  writ  of  cer- 
tiorari by  petition  to  the  superior  court,  in  which  petition  he  shall 
plainly  and  distinctly  set  forth  the  errors  complained  of.  And  on 
such  petition  being  filed  in  the  office  of  the  clerk  of  the  superior 
court,  with  the  sanction  of  the  judge  of  the  circuit,  or  the  judge  of 
some  other  circuit,  as  provided  for  in  section  4636,  indorsed  thereon, 
together  with  the  bond  or  affidavit,  as  hereinafter  provided,  it  shall 
be  the  duty  of  such  clerk  to  issue  a  writ  of  certiorari,  directed  to  the 
justice  of  the  peace  of  the  district  where  the  decision  complained  of 
was  made,  or  other  tribunal  or  person  whose  decision  or  judgment  is 
the  subject-matter  of  complaint,  requiring  such  justice  of  the  peace, 
or  other  tribunal  or  person,  to  certify  and  send  up  all  the  proceed- 
ings in  said  cause  to  the  superior  court,  as  directed  in  said  writ  of 
certiorari. 

To  case  where  justice  of  the  peace  sat  as  a  court  in  a  forcible  entry  and  de- 
tainer case :  20  Ga.  77 ;  23/227.  When  not  dismissed  where  order  taken  for 
magistrate  to  answer :  23  Ga.  8.  To  obtain  certiorari  from  justice  court  for- 
merly, points  stated  in  petition  need  not  be  verified :  30  Ga.  35 ;  but  see  43  Ga. 
271.  Applied  to  habeas  corpus  cases  tried  by  the  inferior  court :  34  Ga.  583-591. 
Judgment  by  county  court  in  a  possessory  warrant  case :  35  Ga.  265 ;  36/271. 
Of  county  court  in  a  criminal  case :  55  Ga.  223.  Not  to  order  of  magistrate 
sitting  as  court  of  inquiry :  40  Ga.  476.  To  the  action  of  the  president  and 
75 
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How  obtained,  and  proceedings  thereon. 

commissioners  of  a  town  as  to  a  nuisance :  50  Ga.  130.  In  passing  on  a  certiorari 
from  justice  court,  superior  court  should  render  final  decision  where  no 
question  of  fact  involved:  55  Ga.  315,316.  When  certiorari  was  not  filed, 
although  sanctioned  by  the  judge,  yet  could  not,  when  lost,  be  established  as 
office  paper:  58  Ga.  469.  Sanctioned  and  filed,  clerk's  failure  to  issue  writ  to 
next  superior  court  remedied  by  order  at  next  term  that  clerk  issue  the  writ : 
58  Ga.  166.  Board  of  commissioners  of  roads  and  revenues  of  a  county  such 
inferior  judicatory  as  contemplated  by  this  section :  62  Ga.  421-423.  Certifi- 
cate of  justice  as  to  bond  and  security  being  given  and  costs  paid  not  made 
until  three  months  after  judgment  rendered,  certiorari  should  have  been  dis- 
missed: 64  Ga.  600,  601. 

Amendment,  ground  of  petition  for  certiorari  not  amendable  here:  77  Ga. 
649.     Petition  for  certiorari  not  amendable :  81  Ga.  478. 

Appeal,  suit  in  justice  court  for  less  than  $50.00,  involving  questions  of 
law  and  fact,  certiorari  will  not  lie  until  after  appeal  to  jury:  80  Ga.  730; 
85/515 ;  see  also  86  Ga.  202 ;  88/12 ;  95/799 ;  84/264.  Where  case  involved  more 
than  $50.00  and  rested  solely  on  questions  of  law,  certiorari  proper  mode  of 
review ;  if  facts  involved,  appeal  the  remedy :  69  Ga.  745.  See  notes  to  section 
4634  and  others. 

Certiorari  lies  to  correct  errors  of  law,  or  error  by  the  jury  on  appeal  in  the 
justice  court:  70  Ga.  723.  Judgment  of  justice  on  debt  exceeding  $50.00,  no 
issue  of  fact  involved,  reviewed  by  certiorari:  86  Ga.  582.  Certiorari  in  case  in- 
volving less  than  $50.00  dismissed,  alleging  as  one  ground  of  error  that  verdict 
was  against  evidence,  etc. :  70  Ga.  723.  Lies  from  justice  court  in  all  cases, 
where  no  issue  of  fact,  either  before  or  after  jury  trial:  69  Ga.  841.  But  not 
after  appeal  taken  and  failed,  for  grounds  existing  before:  69  Ga.  841.  Ap- 
peal proper  remedy  where  issues  of  fact  involved :  69  Ga.  842.  Facts  dis- 
puted, appeal  lies;  facts  conceded,  certiorari  lies  direct  from  judgment :  72 
Ga.  184.  Certiorari  directly  from  the  judgment,  alleging  errors  of  fact,  dis- 
missed ;  to  review  facts,  appeal  is  necessary :  72  Ga.  206.  Certiorari  to  decision 
of  ordinary,  as  to  removal  of  obstructions  from  private  way,  falls  under  this 
section,  not  section  4635.  Two  persons  with  no  privity  of  interest  cannot  unite 
in  certiorari  from  judgments  of  road  commissioners :  72  Ga.  204.  Remedy  to 
correct  error  of  magistrate  in  passing  on  sufficiency  of  attachment  or  garnish- 
ment bond,  is  certiorari,  not  appeal:  73  Ga.  542.  Verdict  failing  to  allow 
credit  for  part  payment  on  distress  warrant,  certiorari  proper,  and  error  to  tax 
costs  against  petitioner :  72  Ga.  705.  Certiorari  not  lie  to  proceedings,  although 
costs  illegally  exacted ;  prohibition  is  remedy :  75  Ga.  726.  Where  account 
divided  and  two  suits  brought  thereon,  both  suits  cannot  be  carried  to  superior 
court  on  one  certiorari:  76  Ga.  631.  Where  in  1882  administrator  was  sued  on  . 
open  account  of  intestate,  less  than  $50.00,  made  in  1875,  plea  of  statute  of 
limitations  made  question  purely  of  law :  79  Ga.  680.  Full  recital  of  what 
transpired,  insufficient;  specific  express  allegation  of  error,  necessary:  81 
Ga.  478.  Whether  nonsuit  proper  is  purely  a  question  of  law:  88  Ga.  284. 
One  prevailing  in  justice  court  cannot  correct  its  errors  by  certiorari,  though 
the  other  appeals :  91  Ga.  174.  Verdict  of  justice-court  jury,  unsupported  by 
evidence,  superior  court  should  sustain  certiorari:  91  Ga.  178.  Verdict  of 
justice-court  jury  not  reversed  on  certiorari  here  because  contrary  to  evi- 
dence :  91  Ga.  183.  Where  statute  gives  right  of  certiorari  to  either  party,  each 
may  have  the  writ  in  the  same  cause :  92  Ga.  159.  Does  not  lie  from  decision 
of  county  judge  until  final  determination  of  case :  93  Ga.  760. 

Evidence  conflicting,  wide  discretion  allowed  as  to  setting  aside  justice- 
Court  verdict  on  certiomri,  just  as  on  first  grant  of  new  trial;  73  Ga-  739. 
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How  obtained,  and  proceedings  thereon. 

Granting  certiorari,  like  granting  new  trial,  discretionary  where  evidence  con- 
flicting: 74  Ga.  391.  Petition  of  plaintiff  for  certiorari  showed  no  forcible 
entry  and  detainer,  and  sanction  properly  refused :  76  Ga.  25.  Judgment  sus- 
taining certiorari  for  first  time,  because  verdict  contrary  to  evidence,  not 
interfered  with  where  evidence  conflicting :  76  Ga.  683.  Evidence  conflicting 
but  sufficient  to  uphold  finding,  overruling  of  certiorari  not  reversed :  78  Ga. 
354.  Where  complained  that  judgment  was  contrary  to  evidence,  substance  of 
all  evidence  introduced  should  appear :  94  Ga.  552. 

Jurors,  objection  that  names  not  on  list  furnished  by  commissioners,  too  late 
in  certiorari  where  not  made  at  justice-court  trial :  76  Ga.  15. 

Municipal  court,  error  to  refuse  certiorari  from  decision  of  committee  of 
municipal  council  setting  as  court,  denying  mayor  pro  tern,  right  to  vote :  80 
Ga.  503. 

§4638.   (4053.)  Affidavit  to  be  made.      No  writ  of  certiorari  shall  be  ^'j5^857' 
granted  or  issued,  except  to  the  court  of  ordinary,  unless  the  party 
applying  for  the  same,  his  agent  or  attorney,   shall  make  and  file 
with  his  petition  the  following  affidavit,  to  wit: 
Georgia, County. 

I,  A.  B.,  do  solemnly  swear  that  the  petition  for  certiorari  is  not 
filed  in  the  case  for  the  purpose  of  delay  only,  and  I  verily  believe 
I  have  good  cause  for  certiorari;  and  that  the  facts  stated  in  the  fore- 
going petition,  so  far  as  they  come  within  my  own  knowledge,  are 
true,  and  so  far  as  derived  from  the  knowledge  of  others,  I  believe 
them  to  be  true. 

Sworn  to  and  subscribed  before  me,  this day  of ,  18 — . 

Too  late  after  answer  supporting  the  petition  to  dismiss  for  insufficient 
affidavit :  20  Ga.  77.  Formerly  the  points  in  the  petition  for  certiorari  from 
justice  court  need  not  be  verified  :  30  Ga.  35.  The  provisions  of  this  section 
were  not  superseded  by  the  Constitution  of  1868 :  43  Ga.  269.  Distinction  be- 
tween the  oath  when  certiorari  applied  for  under  this  section  and  that  under 
section  4641  of  the  Code :  55  Ga.  316. 

Where  treasurer  of  corporation  party  to  suit,  made  affidavit  that  "I  verily 
believe,"  etc. ,  held  good :  67  Ga.  38.  "X^f  &TJ^S     C/"V*~    C*fO-  I  &  'v 

§4639.   (4054.)  Bond  and  security  to  be  given.     Betore  any  writ  of  Aq^\^    7 
certiorari  shall  issue,  except  as  hereinafter  provided,  the  party  ap-  -  zi^f 

plying  for  the  same,  his  agent  or  attorney,  shall  give  bond  and  good 
security,  conditioned  to  pay  the  adverse  party  in  the  cause  the 
eventual  condemnation-money,  together  with  all  future  costs,  and 
shall  also  produce  a  certificate  from  the  officer  whose  decision  or 
judgment  is  the  subject-matter  of  complaint,  that  all  costs  which 
may  have  accrued  on  the  trial  below  have  been  paid;  which  bond  and 
certificate  shall  be  filed  with  the  petition  for  certiorari,  and  the  se- 
curity on  said  bond  shall  be  liable  as  securities  on  appeal. 

Certificate  of  magistrate  as  to  payment  of  costs,  etc.,  in  cases  of  forcible 
entry  and  detainer:  20  Ga.  77.  Was  not  superseded  by  the  Constitution  of 
1868 :  43  Ga.  269.  Costs  must  be  paid,  not  merely  deposited,  and  when  not  re- 
covered back  from  justice  by  rule  in  superior  court:  61  Ga.  597,  598.  Section 
referred  to  and  construed :  64  Ga.  600. 


.«? 
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How  obtained,  and  proceedings  thereon. 

Bond  attested  by  notary  and  given  to  justice,  sufficient ;  need  not  be  exe- 
cuted and  attested  before  justice :  70  Ga.  523. 

Immaterial  who  attests  bond,  but  it  must  be  accepted  and  approved  by  jus- 
tice who  tried  case  ;  all  which  must  appear  in  record  :  74  Ga.  369. 

Bond  signed  by  attorney  in  fact  should  be  accompanied  by  power  of  attor- 
ney :  72  Ga.  210. 

Bond  not  appearing  to  be  approved  by  any  one,  certiorari  dismissed:  74  Ga. 
402. 

Bond  for  "all  future  costs,"  sufficient  in  forcible  entry  case :  75  Ga.  847. 

Certiorari  not  dismissed  because  justice's  certificate  silent  as  to  bond,  proper 
bond  being  incorporated  in  record :  67  Ga.  274. 

No  bond  filed,  no  writ  can  issue ;  case  dismissed,  though  attorney  had  leave 
of  absence ;  no  other  disposition  possible :  87  Ga.  18. 

Certificate  must  be  that  all  costs  are  paid ;  an  itemized  bill  receipted,  in- 
sufficient :  72  Ga.  201. 

"All  the  costs  have  been  paid,"  sufficient:  94  Ga.  660. 

"The  cost  arising  from  the  trial  of  the   ....   case,"  sufficient:  76  Ga.  355. 

"The  court  costs  in  said  case,"  not  sufficient:  70  Ga.  716. 

Certiorari  from  judgment  on  illegality,  sufficient  to  pay  costs  of  illegality 
without  paying  costs  of  original  case :  76  Ga.  355. 

§4640.  (4055.)  Security  may  be  made  to  justify.  The  party  author- 
ized to  take  said  bond  and  security  may  compel  the  security  tendered 
to  justify  upon  oath,  and  such  justification  shall  exonerate  the  party 
taking  the  same  from  any  liability. 

Surety  may  be  required  to  justify,  though  bond  attested  by  a  notary:  70 
Ga.  525/ 

§4641.  (4056.)  Affidavit  in  lieu  of  bond.  If  the  party  applying  for 
the  writ  of  certiorari  will  make  and  file  with  his  petition  an  affidavit, 
in  writing,  that  he  is  advised,  and  believes  that  he  has  good  cause 
for  certiorating  the  proceedings  to  the  superior  court,  and  that  owing 
to  his  poverty  he  is  unable  to  pay  the  costs  ar»d  give  security  as  re- 
quired in  the  preceding  section,  such  affidavit  shall,  in  every  respect, 
answer  instead  of  the  certificate  and  bond  above  mentioned. 

When  attorney  could  not  make  this  affidavit :  48  Ga.  351.  The  affidavit  must 
state  not  only  that  he  "believes,"  but  that  "he  is  advised"  he  has  good  cause 
for  certiorari  :  55  Ga.  315.     Section  referred  to :  64  Ga.  600. 

Pauper  affidavit  here  by  member  of  firm  certioraring ,  insufficient:  92  Ga. 
554 ;  see  also  30  Ga.  964. 

Affidavit  must  be  by  party  himself,  not  by  his  agent:  83  Ga.  636;  48/351 ; 
25/262;  80/120. 

But  in  petition  by  guardian  ad  litem,  affidavit  of  real  party,  the  ward,  suffi- 
cient ;  either  would  do :  94  Ga.  209. 

ACobb?r,28       §4642.   (4057.)  Must  be  applied  for  in  thirty  days.     All  writs  of  cer- 
ActsMM),    tiorari  shall  be  applied  for  within  thirty  days  after  the  final  deter- 
$3771.         mination  of  the  case  in  which  the  error  is  alleged  to  have  been  com- 
mitted, and  not  after;  and  shall  be  made  returnable  to  the  next 
superior  court  after  the  issuing  of  the  same,  unless  said  superior 
court  shall  sit  within  twenty  days  after  the  issuing  of  said  writ,  in 
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How  obtained,  and  proceedings  thereon. 

which  case  said  writ  shall  be  made  returnable  to  the  next  succeeding 
court. 

Where  it  was  not  applied  for  within  the  proper  time :  28  Ga.  41.  Should  not 
have  been  dismissed  where  not  issued  in  time  by  no  default  of  applicant  for 
certiorari:  18  Ga.  519.  Where  the  court  should  not  have  heard  and  determined 
a  certiorari  six  months  before  the  term  of  court  to  which  by  law  it  was  prop- 
erly returnable :  24  Ga.  418.  Should  be  returned  to  next  term  of  court  unless 
it  is  within  twenty  days  from  issuing  of  the  writ,  otherwise  certiorari  dismissed  : 
57  Ga.  150.  It  is  not  brought  until  filed  in  clerk's  office  in  three  months ;  and 
certificate  of  costs  and  bond  not  required  before  judge  sanctions,  but  must  be 
before  the  three  months  expire :  64  Ga.  599. 

Must  be  filed  within  three  months  after  decision  complained  of:  65  Ga.  304. 
See  97  Ga.  258. 

Certiorari  from  decision  of  judge  of  city  court  of  Savannah  not  dismissed 
here  (under  section  4965,  Code  of  1882)  because  not  presented,  etc.,  within 
twenty-four  hours :  67  Ga.  274. 

Verdict  in  justice  court  October  12th,  1880,  petition  filed  January  12th, 
1881,  too  late:  70  Ga.  388. 

On  appeal  to  jury  in  justice  court,  time  runs  from  the  verdict,  not  from 
the  judgment  thereon  :  70  Ga.  388. 

Where  certiorari  dismissed  on  hearing  because  bond  improperly  executed, 
second  application  within  six  months  proper :  80  Ga.  495. 

Certiorari  dismissed  because  notice  of  sanction  not  given  in  time,  not  renew- 
able in  six  months :  74  Ga.  837. 

See  notes  to  section  3786. 

Returnable  to  first  term  of  court  after  twenty  days,  etc. :  93  Ga.  795. 

Time  when  petition  sanctioned,  immaterial  on  question  whether  notice  of 
sanction  too  late :  93  Ga.  795. 

§4643.  (4058.)  Must  be  served  fifteen  days:  When  the  foregoing  Wii- 
provisions  have  been  complied  with,  and  the  writ  of  certiorari  shall 
have  been  issued,  the  clerk  of  the  superior  court  shall  place  the  same 
on  the  docket;  which  writ,  together  with  the  petition,  shall  be  de- 
livered to  the  party  to  whom  it  is  directed  by  the  party  applying  for 
the  certiorari,  his  agent  or  attorney,  or  the  sheriff,  deputy-sheriff,  or 
any  constable,  at  least  fifteen  days  previous  to  the  court  to  which 
the  return  is  to  be  made. 

Section  referred  to  as  to  the  service  to  be  made:  51  Ga.  271.  Where  sanc- 
tioned and  filed,  but  clerk  failed  to  issue  writ,  order  at  next  term  that  clerk 
issue  it,  and  that  it  be  served,  proper:  58  Ga.  166.  Where  not  issued  by  clerk 
through  no  default  of  applicant  for  certiorari:  18  Ga.  518. 

§4644.  (4059.)  Ten  days  notice  to  the  adverse  party.  The  plaintiff  A^™:)3 
in  certiorari  shall  cause  written  notice  to  be  given  to  the  opposite  A^*^5^9 
party  in  interest,  his  agent  or  attorney,  of  the  sanction  of  the  writ 
of  certiorari,  and  also  the  time  and  place  of  hearing,  at  least  ten  days 
before  the  sitting  of  the  court  to  which  the  same  shall  be  returnable, 
and  in  default  of  such  notice  (unless  prevented  by  unavoidable  cause) 
the  certiorari  shall  be  dismissed. 

Under  Act  of  1799  the  notice  did  not  avail,  and  the  judge  being  out  of  the 
State  when  he  granted  the  certiorari:  12  Ga.  612,  613.    Notice  under  Actfcof 
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How  obtained,  and  proceedings  thereon. 

1799  as  applied  to  inferior  court,  proper  (meaning  county  court  of  five  justices): 
16  Ga.  172.  Notice  alone  sufficient :  25  Ga.  268,  269.  Failure  to  give  notice  or 
to  show  prevention  by  unavoidable  cause,  certiorari  dismissed:  34  Ga.  120. 
When  substantial  compliance  with  notice  as  to  sanction  of  writ  and  time  and 
place  of  hearing,  sufficient:  36  Ga.  393.  When  notice  sufficient  under  section 
4637 :  36  Ga.  525.  Notice  under  this  section  applies  to  certioraries  from  justice 
courts,  and  was  of  force  under  Constitution  of  1868:  44  Ga.  167  ;  46/616.  Where 
it  did  not  appear  that  written  notice  given  as  here  required,  certiorari  prop- 
erly dismissed :  44  Ga.  16.  What  agreement  was  a  substantial  waiver  of  writ- 
ten notice :  44  Ga.  189.  Record  need  not  show  the  written  notice  of  waiver 
of  it  in  writing:  46  Ga.  616.  Section  cited:  51  Ga.  271.  The  written  notice 
should  set  forth  the  fact  of  the  sanction,  as  well  as  application  for  and  issuing 
of  the  writ:  44  Ga.  16,  167  ;  46/616  ;  65/303. 

Notice  that  certiorari  granted,  equivalent  to  notice  that  sanctioned:  67  Ga. 
515. 

"I  have  applied  for  and  had  issued  the  writ  of  certiorari  returned  to  the 
next  term"  not  a  good  notice:  72  Ga.  208. 

This  notice  not  given,  writ  dismissed ;  notice  may  be  waived,  but  must  be 
in  writing:  72  Ga.  210. 

Admission  in  open  court  of  service  of  notice  by  State's  counsel,  sufficient: 
77  Ga.  599. 

Continuance  allowed  to  perfect  service  on  magistrate,  time  for  giving  notice 
to  opposite  party  not  extended  thereby :  84  Ga.  50. 

The  handing  of  the  certiorari  papers  to  opposing  counsel,  more  than  ten  days 
before  court,  is  not  equivalent  to  written  notice  required  :  86  Ga.  659. 

Service  of  notice  on  counsel  whose  employment  terminated  with  justice 
court,  good:  89  Ga.  800. 

Letter  written  by  plaintiff  in  certiorari  to  defendant,  stating  that  certiorari 
granted,  not  sufficient:  93  Ga.  217. 

Time  when  petition  sanctioned,  immaterial  on  question  whether  notice  of 
sanction  too  late :  93  Ga.  795. 

Section  cited  and  rule  stated :  93  Ga.  795. 

Acknowledgment  of  service  of  petition  and  certiorari  and  waiver  of  notice  of 
time  and  place  of  hearing,  sufficient  here:  95  Ga.  31. 

Writ  returnable  to  May  term  but  not  dated,  dismissed  at  December  term 
because  notice  of  sanction,  etc.,  not  given  in  time  :  95  Ga.  549. 

Notice  of  sanction  not  given  in  time  and  certiorari  dismissed,  not  renewable 
in  six  months :  74  Ga.  837. 

Acobb5<529       §4045.    (4060.)    Shall  operate  as  a  supersedeas.     The  writ  of  cer- 
$4829.         tiorari,  when  granted,  shall  operate  as  a  supersedeas  of  the  judgment 
until  the  final  hearing  in  the  superior  court. 

Effect  of:  14  Ga.  162.  Not  to  move  the  case  backwards,  but  to  stop  it  where 
it  was  when  certiorari  served  on  magistrate :  20  Ga.  77.  Sanction  of  petition 
for  certiorari  operates  as  a  supersedeas  of  judgment  of  the  inferior  tribunal:  55 
Ga.  570. 

Intention  to  apply  for  certiorari  is  no  supersedeas :  79  Ga.  611. 

Constable  could  deliver  to  defendant  in  fi.  fa.  property  to  which  illegality 
verdict  entitled  him,  though  verdict  reversed  on  certiorari:  79  Ga.  611. 

Administrator's  sale  not  enjoined  although  certiorari  pending  from  ordi- 
nary's order  authorizing  sale,  certiorari  improperly  pleaded:  92  Ga.  528. 

In  sanctioning,  judge  cannot  order  child  redelivered  to  mother,  which  had 
been  given  to  father  under  ordinary's  decision :  95  Ga.  559. 


1191  SECOND  TITLE.— CHAP.  8,  ART.  3,  SEC.  1.       §§4646,  4647 

Of  the  answer,  hearing,  judgment,  and  costs;  of  the  answer. 

ARTICLE  3. 

OF  THE  ANSWER,  HEARING,  JUDGMENT,  AND  C08T8. 


SECTION  1. 


OF   THE    ANSWER. 


§4646.  (4061.)  Answer  filed  on  first  day  of  term.  The  answer  to  the 
writ  of  certiorari  shall  be  filed  on  the  first  day  of  the  term  to  which 
it  is  returnable,  unless  further  time  be  given,  and  shall  reply  specif- 
ically to  the  allegations  in  the  petition. 

All  the  magistrates  who  presided  on  the  trial  should  answer,  and  all  mate- 
rial allegations  should  be  answered,  or  assumed  to  be  true :  15  Ga.  26.  Answer 
supporting  petition,  cannot  dismiss  for  insufficient  affidavit :  20  Ga.  77.  Justices 
having  answered,  may  add  mandate  nunc  pro  tunc:  23  Ga.  227.  Must  be  affida- 
vit of  incompleteness,  to  allow  of  magistrates  amending  their  return:  26  Ga. 
413.  Where  answer  of  magistrates  to  first  certiorari  adopted  to  second  :  28  Ga. 
219.  Exceptions  to  answer  of  justice  should  be  taken  before  case  called,  in  or- 
der for  hearing:  40  Ga.  36.  Where  justice  annexed  memorandum  of  evidence 
taken  by  plaintiff's  counsel  to  his  answer  excepted  to,  should  be  ordered  to 
make  proper  answer:  41  Ga.  327.  Magistrate  only  heard  through  his  return, 
after  certiorari  granted:  55  Ga.  380.     Where  no  answer  to  certiorari:  65  Ga.  714. 

Untraversed  certiorari  answer,  setting  out  evidence,  is  part  of  record,  and 
goes  to  Supreme  Court  without  further  authentication  :  67  Ga.  391. 

Answer  alone  can  embody  and  identify  evidence :  77  Ga.  50. 

Answer  amended  in  open  court,  on  motion,  by  adding  fact,  without  objec- 
tion ;  amendment  not  stricken  :  75  Ga.  710. 

Supplementary  answer  made  two  or  three  years  after  trial,  stating  that  mag- 
istrate could  not  remember  distinctly,  no  error  in  not  sustaining  certiorari 
here ;  superior  court  is  governed  by  answer,  not  petition.  Further  perfecting 
of  answer  denied :  78  Ga.  297. 

Answer  unexcepted  to  and  untraversed,  not  showing  ground  on  which  testi- 
mony was  objected  to,  alleged  error  not  considered  by  superior  court :  79  Ga. 
700. 

Original  papers  not  to  be  sent  up  in  answer  to  certiorari:  89  Ga.  800. 

Magistrate  not  called  on  here  to  show  by  answer  that  court  legally  in  session 
on  day  of  trial :  91  Ga.  234. 

§4647.  (4062.)  Exceptions  to  answer.  Exceptions  to  the  answer 
shall  be  filed  in  writing,  specifying  the  defects,  and  notice  thereof 
given  to  the  opposite  party  before  the  case  is  called  in  its  order  for  a 
hearing;  and  if  such  exceptions  be  sustained,  the  answer  shall  be 
perfected  as  directed  by  the  court. 

Where  nothing  to  sustain  motion  for  the  magistrate  to  answer  more  fully: 
26  Ga.  414.  All  exceptions  must  be  taken  before  case  called  in  its  order  for 
hearing:  40  Ga.  38.  When  exceptions  not  too  late,  and  when  exceptions  the 
remedy  to  return  of  magistrate  to  certiorari,  accepting  statements  of  counsel 
in   petition,   and  certifying  them  as  fair  representations:  64  Ga.  576.     Must 
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Of  the  hearing. 

specify  in  writing,  and  give  notice  to  opponent  of  exceptions  to  answer ;  not 
full  enough  reply  to  allegations  in  petition  :  65  Ga.  260. 

Exceptions  based  on  matters  not  mentioned  in,  nor  essential  to,  adjudica- 
tion of  petition,  may  be  disregarded  :  89  Ga.  800. 

Need  not  be  verified  by  affidavit,  nor  disposed  of  at  term  when  filed :  72  Ga. 
189. 

Want  of  notice  cannot  be  urged  in  Supreme  Court  for  first  time.  No  form 
of  notice  prescribed  ;  it  may  be  waived:  72  Ga.  189. 

Traverse  to  recorder's  answer  to  certiorari  having  been  admitted  to  be  true, 
it  was  error  to  allow  answer  amended  without  notice,  and  then  to  proceed  with 
trial ;  it  was  also  error  to  refuse  continuance  on  ground  of  surprise :  79  Ga. 
510. 

§4648.  (4063.)  Must  not  be  written  by  party  interested.  The  answer 
shall  not  be  written  or  dictated  by  either  of  the  parties,  or  their  at- 
torneys, or  any  other  person  interested  in  the  cause;  and  if  made 
after  the  party  making  the  same  has  retired  from  office,  it  shall  be 
verified  by  affidavit. 

Ex-recorder,  now  assistant  city  attorney,  whose  decision  on  an  ordinance 
has  been  certioraried,  can  perfect  answer  by  adding  copy  of  ordinance,  if  he  has 
not  acted  as  counsel  in  the  certiorari:  87  Ga.  62. 


SECTION  2. 

OF  THE  HEARING. 

$4323.  §4649.    (4064.)    Stands  for  trial  at  first  term.    Certiorari  causes  shall 

stand  for  trial  at  the  return  term,  and  the  judge  shall  take  up  the 
docket  and  dispose  of  the  same  in  its  order,  unless  continued  for  good 
cause. 

Will  not  hear  and  determine  a  certiorari  six  months  before  term  to  which 
returnable :  24  Ga.  418.  Section  referred  to  and  construed :  44  Ga.  196.  Where 
could  not  write  off  from  the  claim  sufficient  to  give  court  jurisdiction  in  supe- 
rior court :  58  Ga.  77. 

§4650.  (4065.)  Errors  must  be  set  forth.  No  ground  of  error  shall 
be  insisted  upon,  on  the  hearing,  which  is  not  distinctly  set  forth  in 
the  petition. 

Stated :  14  Ga.  36.  All  allegations  of  the  petition  for  certiorari  should  be 
answered,  or  will  be  assumed  to  be  true :  15  Ga.  26. 

Not  ground  of  error  unless  distinctly  set  out  in  petition :  88  Ga.  176. 

Act^ww,  §4651.  (4066.)  Answer  may  be  traversed  at  first  term.  The  plaintiff 
$43231,p'67'or  defendant  in  certiorari  may,  at  the  first  term  and  before  the  hear- 
ing, traverse  the  truth  of  the  answer  or  return,  which  traverse  shall 
be  in  writing,  specifying  the  portion  of  the  answer  or  return  intended 
to  be  controverted,  and  verified  by  affidavit,  and  the  issue  formed 
upon  such  traverse  shall  be  tried  by  a  special  jury  at  the  same  term 
unless  good  cause  be  shown  for  a  continuance,  and  their  verdict 
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Of  the  judgment  and  costs. 


shall  be  final  as  to  the  facts,  upon  which  the  court  shall  pronounce 

the  law. 

Must  be  filed  before  case  called  in  its  order  for  hearing :  40  Ga.  36.  Where 
the  court  should  have  directed  justice  to  file  his  answer  according  to  law :  41 
Ga.  328.  Section  referred  to  and  construed :  50  Ga.  133.  Traverse  of,  when 
from  county  court :  44  Ga.  196.  Traverse  should  be  filed  before  hearing,  and 
at  the  first  term:  59  Ga.  881.  What  admitted  in  petition  needs  nothing  in 
magistrate's  return  to  confirm  it :  60  Ga.  142. 

Cited  :  72  Ga.  189. 

Immaterial  traverse  ordered  stricken  :  72  Ga.  707. 

Disposal  of  traverse  prerequisite  to  hearing  on  merits :  78  Ga.  773. 


SECTION  3. 

OF   THE   JUDGMENT  AND  COSTS. 

§4652.  (4067.)  Certiorari  maybe  dismissed  or  returned.  Upon  the^**]*5^ 
hearing  of  a  writ  of  certiorari  the  superior  court  may  order  the  same 
to  be  dismissed,  or  return  the  same  to  the  court  from  which  it  came, 
with  instructions;  and  in  all  cases  when  the  error  complained  of  is 
an  error  in  law  which  must  finally  govern  the  case,  and  the  court 
shall  be  satisfied  there  is  no  question  of  fact  involved  which  makes 
it  necessary  to  send  the  case  back  for  a  new  hearing  before  the  tri- 
bunal below,  it  shall  be  the  duty  of  the  said  judge  to  make  a  final 
decision  in  said  case,  without  sending  it  back  to  the  tribunal  below. 

When  should  not  be  dismissed  where  applicant  for  certiorari  not  in  fault : 
18  Ga.  518.  Final  decision  by  superior  court  did  not  apply  to  those  from  de- 
cisions of  inferior  court :  17  Ga.  426.  Where  insufficiency  of  affidavit  no  ground 
to  dismiss  after  answer  supporting  petition  for  certiorari:  20  Ga.  77.  Where 
should  not  dismiss  where  order  for  magistrate  to  answer  over:  23  Ga.  8.  Dis- 
missed for  not  giving  proper  notice :  34  Ga.  120.  Where  should  not  be  dis- 
missed, but  justice  required  to  answer  as  law  requires:  41  Ga.  327. 

Case  properly  remanded  here,  with  instructions  to  hear  upon  merits:  65 
Ga.  753. 

Case  turning  on  railroad's  liability  for  damages  to  personalty  should  be  re- 
manded :  66  Ga.  242. 

Habeas  corpus  case  should  be  remanded  for  new  trial  where  judge  disagrees 
with  ordinary  on  facts  :  68  Ga.  650. 

Where  superior  court  orders  new  trial  on  ground  that  verdict  of  justice- 
court  jury  contrary  to  evidence,  etc.,  Supreme  Court  not  interfere :  69  Ga.  769. 

Should  remand  for  new  trial  where  case  turns  on  facts :  68  Ga.  514 ;  or  ques- 
tion of  fact  involved :  80  Ga.  760.  Sending  back  to  court  below  not  reversed 
where  issue  was  one  of  fact :  72  Ga.  209. 

If  no  issues  of  fact,  final  judgment,  otherwise  case  returned  for  new  trial: 
56  Ga.  525  ;  54/264 ;  58/143 ;  62/346 ;  64/578  ;  55/315 ;  60/100 ;  63/331,  743 ;  65/600 ; 
69/842;  77/159. 

No  contested  facts,  final  judgment  proper:  74  Ga.  820;  85/290;  86/582. 

No  issue  of  fact,  court  properly  directed  judgment:  77  Ga.  464. 


§§4658,  4654     SECOND  TITLE.— CHAP.  8,  ART.  8,  SEC.  8.  1194 

Of  the  judgment  and  costs. 

Where  case  involves  both  law  and  facts,  when  no  dispute  as  to  facts,  final 
disposition  or  remanding,  discretionary  ;  facts  conflicting,  certiorari  sustained, 
rehearing  follows  :  78  Ga.  705. 

Superior  court  can  order  interest  written  off  without  remanding  case,  when 
it  is  a  question  of  law:  71  Ga.  515. 

In  possessory-warrant  case  judge  may  make  final  disposition  of  case,  though 
evidence  conflicting:  80  Ga.  583. 

Dismissal  proper,  where  judgment  of  the  justice  was  right  by  the  testimony 
of  either  side :  71  Ga.  862. 

Whether  nonsuit  proper,  question  of  law :  88  Ga.  284. 

New  hearing  required,  some  evidence  being  illegal,  it  not  appearing  and 
there  being  no  presumption  that  same  was  not  objected  to :  89  Ga.  799. 

Where  question  of  negligence  of  railroad  company  in  killing  cow  involved, 
and  certiorari  sustained,  case  must  go  back  for  rehearing:  76  Ga.  13. 

Final  judgment  against  plaintiff  rendered  on  certiorari,  in  suit  against  mar- 
ried woman  on  note  signed  by  husband  as  "trustee" :  76  Ga.  840. 

Only  error  alleged  being  refusal  to  strike  good  plea  of  want  of  legal  inspec- 
tion of  fertilizers,  final  judgment  for  plaintiff,  error:  81  Ga.  160. 

Where  court  did  not  abuse  its  discretion  in  ordering  new  trial :  77  Ga.  50. 

Case  turning  on  mixed  question  of  law  and  fact,  court  should  instruct  on 
law  ;  aliter,  if  facts  only :  77  Ga.  50. 

Better  practice  to  return  case,  with  instructions,  but  no  reversal  for  omis- 
sion of  latter:  77  Ga.  159. 

New  trial  granted  without  instructions,  de  novo  investigation:  77  Ga.  469. 

Court  satisfied  justice-court  verdict  contrary  to  evidence,  there  being  issues 
of  fact,  should  remand  case  with  directions:  92  Ga.  542. 

Certiorari  from  verdict  of  justice-court  jury,  case  remanded,  new  trial  must 
be  had  by  another  jury :  92  Ga.  318. 

Proper  dismissal  not  reversed  though  based  on  erroneous  reason :  75  Ga.  576. 

Rule  "First  grant  of  new  trial  not  reversed  unless  abuse  of  discretion" 
applies :  77  Ga.  469. 

Supreme  Court  will  not  reverse  judgment  of  superior  court  in  refusing 
certiorari,  unless  it  affirmatively  appears  that  verdict  in  justice  court  con- 
trary to  law :  80  Ga.  105. 

Evidence  conflicting,  court  satisfied,  certiorari  overruled,  not  interfered 
with :  84  Ga.  665. 

Acts  i86i,  §4653.  (4068.)  Certiorari  when  justice  dies.  In  all  cases  now  pend- 
ing, or  which  may  be  hereafter  pending,  in  the  superior  courts  of  this 
/?  Q§*  -M  State,  upon  certiorari  from  any  justice's  court,  and  the  justice  or 
justices  before  whom  the  case  was  tried  may  have  died  before 
answering  the  writ  of  certiorari  served,  then  it  shall  be  the  duty  of 
the  presiding  judge  forthwith  to  order  a  new  trial  to  be  had  upon  the 
case  in  the  court  below. 

Act?(^57'  §4654.  (4069.)  Damage  may  be  awarded.  The  presiding  judge  be- 
fore whom  any  writ  of  certiorari  may  be  heard,  on  motion  of  the  op- 
posite party,  may  order  that  damages,  not  more  than  twenty  per 
cent.,  be  recovered  by  the  defendant  against  the  plaintiff  in  certiorari 
and  his  security,  in  case  it  shall  be  made  to  appear  that  the  said  cer- 
tiorari was  frivolous,  and  applied  for  without  good  cause,  or  for  the 
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Of  the  judgment  and  costs. 


purpose  of  delay  only,  and  judgment  may  be  entered  up  and  execu- 
tion issued  accordingly. 

§4655.  (4070.)  If  the  certiorari  is  sustained,  judgment  for  'plaintiff. 
If  on  the  hearing  the  certiorari  shall  be  sustained,  and  a  final  de- 
cision thereon  shall  be  made  by  the  superior  court,  the  plaintiff  may 
sign  up  judgment  for  the  amount  by  him  recovered  in  the  court  be- 
low, and  the  costs  paid  to  obtain  the  certiorari,  and  also  the  costs  in 
said  superior  court;  but  if  the  certiorari  shall  be  returned  to  the  court 
below  for  a  new  hearing,  the  plaintiff  shall  sign  up  judgment  for  the 
costs  in  said  superior  court  only,  leaving  the  costs  paid  to  obtain  the 
certiorari  to  abide  the  final  trial  below. 

§4656.  (4071.)  If  the  certiorari  is  dismissed,  judgment  for  the  defend- 
ant. If  the  certiorari  shall  be  dismissed,  and  a  final  decision  made 
in  the  cause  by  the  superior  court,  the  defendant  in  certiorari  may 
sign  up  judgment  in  said  superior  court  against  the  plaintiff  and  his 
security  for  the  sum  recovered  by  him,  together  with  the  costs  in 
said  superior  court;  and  if  said  case  be  sent  back  to  the  court  below, 
and  there  be  a  judgment  in  said  case  in  favor  of  said  defendant  in 
the  court  below,  the  security  on  the  certiorari  bond  shall  then  be  in- 
cluded as  in  case  of  security  on  appeal. 

General  Note. — When  writ  of  error  dismissed  where  no  final  decision  on 
application  for  certiorari:  11  Ga.  378.  When  writ  of  error  did  not  lie  to  order 
of  judge  allowing  certiorari,  and  special  order  of  judge  granting  certiorari  did 
not  enlarge  its  powers :  14  Ga.  162.  Superior  court  confined  to  record  as  sent 
up,  and  cannot  award  rehearing  on  evidence  since  the  trial:  15  Ga.  25.  Par- 
ties entitled  to  be  heard  personally  or  by  attorney  in  superior  court :  17  Ga. 
616.  Second  certiorari,  where  first  not  dismissed  on  merits :  54  Ga.  458  ;  32/435 ; 
48/362-364;  28/219;  60/629-631.  Not  in  criminal  case  at  State's  instance:  61 
Ga.  572;  7/422;  25/311.  To  correct  error  by  inferior  judicatories:  27  Ga.  65; 
24/379.  As  to  amendment  of  magistrate's  return  :  26  Ga.  413.  Not  absolutely 
necessary  that  clerk  should  enter  "filed"  on  the  petition  for  certiorari:  28  Ga. 
219.  Ex  parte  affidavit  subsequent  to  granting  of  certiorari,  inadmissible  on  its 
hearing:  36  Ga.  393.  Where  sufficient  error  set  forth  in  certiorari  to  authorize 
judge  to  sanction  it:  41  Ga.  626.  What  sufficient  assignment  of  error  in  taking 
up  a  certiorari  to  a  higher  court :  44  Ga.  17.  Judge  only  acts  as  to  certiorari  on 
what  appears  on  the  face  of  the  petition  and  papers:  55  Ga.  380.  Appeal,  and 
not  certiorari,  where  claim  is  for  over  $50.00:  46  Ga.  41 ;  50/601,  602.  Certiorari 
from  county  court  in  criminal  case  where  it  should  appear  that  the  petition, 
duly  sanctioned,  was  filed  in  the  clerk's  office  ten  days  from  the  trial:  64  Ga. 
751.  Certiorari  of  a  case  of  trover  from  justice  court:  65  Ga.  698.  Where 
entitled  on  a  law  question  to  certiorari,  although  the  debt  involved  exceeded 
$50.00:  62  Ga.  313.  Where  in  forcible  entry  and  detainer  case  court  decided 
the  verdict  of  the  jury  was  sustained  by  the  evidence  and  dismissed  the  certio- 
rari: 58  Ga.  456.  From  the  city  court  of  Savannah,  should  be  rule  to  show 
cause  why  certiorari  should  not  be  dismissed :  56  Ga.  506.  Where  second  cer- 
tiorari can  be  applied  for :  48  Ga.  362 ;  60/628. 


4657-4664    SECOND  TITLE.— CHAPTER  9,  ARTICLE  1.  1196 

Condemnation  of  private  property ;  notice,  and  to  whom  given. 

CHAPTER  9. 

CONDEMNATION    OF    PRIVATE    PROPERTY. 


s^T~r  faf+T:  %  <T£ 


ARTICLE  1. 

NOTICE,    AND    TO    WHOM    GIVEN. 

Act951894'  §4657.  Taking  private  property.  All  corporations  or  persons  au- 
thorized to  take  or  damage  private  property  for  public  purposes 
shall  proceed  as  herein  set  forth. 

Actsi894,        §4658.  Payment  or  tender  of  compensation.     If  said  corporations  or 

$lo56°57°92'  Persons  cannot  by  contract  procure  the  land,  easement,  right  of  way, 

5798.  waterway,  franchise,  or  other  interest  or  property  useful,  needful, 
and  necessary  for  public  purposes,  and  authorized  by  law  to  be  taken 
or  damaged,  then  it  shall  be  lawful  for  said  corporation  or  person  to 
take  or  damage  said  property,  upon  paying  or  tendering  to  the  owner 
thereof  just  and  adequate  compensation  for  the  land,  franchise,  or 
other  interest  or  property  so  to  be  taken  or  used. 

^^g1894,  §4659.  When  parties  cannot  agree  as  to  compensation.  If  the  parties 
cannot  agree  upon  the  compensation  to  be  paid,  the  same  shall  be 
assessed  and  determined  in  the  following  manner: 

Aetf61894'  §4660.  Notice  to  owner.  The  corporation  or  person  seeking  to  con- 
demn property  for  public  purposes  shall  serve  a  notice  upon  the 
owner  of  the  property  and  upon  the  owner  of  any  remainder,  rever- 
sion, mortgage,  lease,  security-deed,  or  other  interest  therein. 

^^s1894'  §4661.  Notice  if  owner  under  disability.  If  the  owner,  or  any  of  the 
owners,  shall  be  a  minor  or  under  any  disability  whatsoever,  such 
notice  shall  be  served  upon  his  or  their  personal  representatives. 

Actg61894'  §4662.  If  there  be  no  personal  representative.  If  there  be  no  personal 
representative,  such  notice  shall  be  served  personally  upon  the  minor 
and  upon  the  ordinary  of  the  county  where  the  property  is  located, 
who  shall  appoint  a  guardian  adlitem  to  represent  the  minor  in  said 
litigation.     ■ 

Apt961894*        §4663.   Guardian  ad  litem  for  minor.     If  such  ordinary,  by  reason 
4855832866' °f  interest  or  other  cause,  is  disqualified,  such  notice  shall  be  served 

upon  the  clerk  of  the  superior  court  of  the  county,  who  shall  appoint 

a  guardian  ad  litem  to  represent  the  minor. 
Apety(,1894'        §4664.  Notice  where  trust  property.     If  the  property  sought  to  be 
31728' 3179'  condemned  is  trust  property,  or  property  in  which  remainders  have 

been  created,  such  notice  shall  be  served  upon  the  trustee,  and  also 

upon  such  persons  as  have  an  interest  under  the  conveyance  and  who 

are  of  age. 
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Condemnation  of  private  property;  notice,  and  to  whom  given. 

84665.   Service  of  notice  on  non-residents.     If  the  owner,  or  any  of  Actsi894, 
°  r  J  p.  96. 

the  owners,  or  persons  in  any  way  interested  in  the  property,  reside 
out  of  the  State,  notice  shall  be  served  upon  the  person  in  possession, 
and  a  like  notice  shall  be  enclosed  in  an  envelope,  properly  stamped 
and  directed,  and  be  by  the  said  corporation  or  person  delivered  to 
the  ordinary  of  the  county,  who  shall  mail  the  same  to  said  owner 
or  owners,  at  their  address  if  known,  and  if  the  address  be  not  known, 
the  ordinary  shall  act  for  such  non-resident  owners  in  the  manner 
herein  provided  for  unrepresented  minors.  An  entry  of  the  facts  and 
his  action  therein  shall  be  entered  on  the  minutes  by  the  ordinary. 

§4666.  Where  owner  unknown,  or  -possibility  of  unborn  remainder-men.  p.fe.  ' 
If  the  owner  or  owners  of  such  property,  or  of  any  interest  therein, 
are  unknown,  or  there  is  possibility  of  unborn  remainder-men  having 
an  interest,  notice  shall  be  served  upon  the  person  in  actual  pos- 
session of  the  property,  and  also  upon  the  ordinary,  who  shall 
act  for  said  unknown  owner  as  provided  for  in  case  of  minors:  Pro- 
vided, however,  that  whenever  the  unknown  owner  may  appear,  he 
may  ask  for  and  have  another  assessment  under  the  terms  of  this 
Chapter,  and  he  shall  receive  the  amount  then  assessed;  and  in  the 
event  the  second  assessment  is  less  than  the  first,  the  ordinary  shall 
return  the  overplus  to  the  corporation  or  person  originally  con- 
demning. 

§4667.  How  service  effected.      Unless   service   is  acknowledged  orAct|61894> 
waived,  a  copy  of  such  notice  shall  be  served  by  a  sheriff  or  deputy, 
personally  or  by  leaving  a  copy  at  the  residence  of  the  owner,  or 
mailed  in  case  of  non-residents,  at  least  fifteen  days  before  the  day 
fixed  for  assessing  the  damages. 

84668.  Where  notice  cannot  be  served .     In  cases  where  service  can-  Acts  1894, 

.  p-  97. 

not  be  effected  by  leaving  notice  at  place  of  residence  or  by  per- 
sonal service,  the  notice  shall  be  posted  at  the  court-house  door  fif- 
teen days  and  be  published  once  in  the  official  paper  one  week  before 
the  day  fixed  for  assessing  the  damages. 

84669.  Direction  and  contents  of  notice.    All  notices  shall  be  directed  Acts  1894, 

P-97. 

to  the  owner  or  owners,  and  shall  describe  the  property  or  franchise 
and  the  amount  of  interest  therein  sought  to  be  condemned;  fix  the 
time  when  the  hearing  will  be  had  on  the  premises;  give  the  name 
of  the  assessor  selected  by  said  corporation,  and  request  the  owner, 
trustee,  or  representative,  as  the  case  may  be,  to  select  an  assessor. 


§§  4670-4675      SECOND  TITLE.— CHAPTER  9,  ARTICLES  2,  3.  1198 

Appointment  of  assessors.    Hearing  before  assessors. 

ARTICLE  2. 

APPOINTMENT    OF    ASSESSORS. 

Acts  1894,  §4670.  When  assessor  to  be  appointed  by  ordinary.  If  the  corpora- 
tion seeking  such  condemnation  and  assessment  shall  notify  the  or- 
dinary that  the  owner  or  persons  interested  have  failed  to  select 
an  assessor,  or  that  the  owners  fail  to  agree  upon  an  assessor,  or 
that  the  owner  is  unknown,  or  that  the  owner  or  any  one  of  the 
owners  is  a  minor  or  otherwise  under  disability  and  without  legal 
representative,  the  ordinary  of  the  county  where  the  property  is 
situated,  or  the  franchise  sought  to  be  condemned  is  used,  shall 
select  an  assessor  for  such  persons  or  owners,  and  if  such  ordinary 
is  disqualified,  then  the  clerk  of  the  superior  court  of  the  county 
shall  make  the  selection,  after  like  notice  by  such  corporation. 

Acts  1894,        84671.   Third  assessor.     The  two  assessors  thus  selected  shall  select 

p-  97-  • 

a  third  assessor;  but  if  in  five  days  they  do  not  agree  upon  a  third 

assessor,  the  judge  of  the  superior  court  of  the  county,  upon  appli- 
cation of  either  party,  of  which  the  other  shall  have  notice,  shall 
make  the  selection  in  term  time  or  vacation. 
Acts  1894,        84672.    Oath  of  assessors.     The  three  assessors  thus  selected  shall 

P-  97.  a  J 

be  sworn  by  some  officer  authorized  to  administer  an  oath  "to  do 
equal  and  exact  justice  between  the  parties  according  to  law." 


ARTICLE  3. 

HEARING    BEFORE    ASSESSORS. 

Acts  1894,  §4673.  When  hearing  cannot  be  at  time  fixed.  If  by  reason  of  delay 
in  appointing  assessors,  or  other  cause,  the  hearing  cannot  be  had  at 
the  time  fixed  in  the  original  notice,  the  assessors  shall  fix  the  time 
for  the  hearing  and  notify  both  parties  in  writing  of  the  time  and 
place  of  the  hearing. 

Act|71894,  §4674.  Evidence  to  be  heard  by  assessors.  The  said  assessors  shall 
hear  all  evidence  offered  by  either  party  as  to  the  value  of  the  prop- 
erty to  be  taken  or  used,  or  as  to  damages  done  the  owners  of  the 
same,  and  the  benefits  to  the  owner  accruing  from  the  use  of  the 
property  by  the  corporation  or  persons.  Parties  may  be  represented 
in  person  or  by  attorney  before  the  assessors. 

ApCt97!894'  §4675.  Assessment  of  value  and  damages.  The  assessors,  or  a  ma- 
jority of  them,  shall  assess  the  value  of  the  property  taken  or  used, 
or  damage  done,  and  shall  also  assess  the  consequential  damages  to 
the  property  not  taken,  and  deduct  from  such  consequential  dam- 
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Appeal,  final  judgment,  etc. 

ages  the  consequential  benefits  to  be  derived  by  the  owner  from  the 
operation  of  its  franchise  by  the  corporation,  or  by  the  carrying  on 
of  the  business  of  the  corporation  or  person  taking  or  damaging  the 
property:  Provided,  the  consequential  benefits  assessed  shall  in  no 
case  exceed  the  consequential  damage  assessed:  Provided  further,  that 
nothing  in  this  section  shall  be  so  construed  as  to  deprive  the  owner 
of  the  actual  value  of  his  property  so  taken  or  used. 

§4676.  Finding  of  assessors,  how  and  where  entered.  Said  assessors  ^fg1894' 
shall  enter  their  finding  on  the  notice  substantially  as  follows :  ' '  Upon  $||^ 632, 
the  application  of  A.  B.  to  condemn  the  following  property  of  CD.: 

,  notice  was  duly  served  by  the  sheriff  (or  his  deputy)  on  C.  D. 

(owner,  trustee,  representative,  or  ordinary,  as  .the  case  may  be), 
by  (mailing,  posting,  etc.,  as  the  case  may  be).  The  applicant 
appointed  E.  F.  as  assessor.  The  (owner,  ordinary,  representative, 
as  the  case  may  be)  appointed  G-.  H.  as  assessor,  and  they  two  (or 
judge  of  the  superior  court)  appointed  I.  J.  as  assessor;  who,  after 
being  duly  sworn  and  hearing  the  evidence,  find  and  award  that 

for   taking   the  property  sought  to  be  condemned,  to  wit:    , 

the  said  A.  B.  shall  pay  to  C.  D.,  as  owner,  the  sum  of  $ .     The 

consequential  damages  to  the  property  of  C.  D.  not  taken  amount  to 

$ ,  and  the  consequential  benefits  to  $ ;  and  the  said  A.  B. 

shall  pay  said  CD.  the  difference  between  such  damage  and  such 
benefit." 

§4677.  Filing  and  record  of  award.     Within  ten  days  after  the  award  ^j^894' 
is  made,  it  shall  be  filed  and  recorded  in  the  office  of  the  clerk  of  the 
superior  court  of  the  county  where  the  property  is  situated  or  fran- 
chise sought  to  be  condemned  is  exercised. 


ARTICLE  4. 

APPEAL,  FINAL  JUDGMENT,  ETC. 

§4678.  Appeal.  In  case  either  party,  or  the  representative  of  A^^81894' 
either  party,  is  dissatisfied,  he  or  they  have  the  right,  within  ten 
days  from  the  time  the  award  is  filed,  to  enter  in  writing  an  ap- 
peal from  the  award  to  the  superior  court  of  the  county  where  the 
award  is  filed;  and  at  the  term  succeeding  the  filing  of  the  appeal, 
it  shall  be  the  duty  of  the  judge  to  cause  an  issue  to  be  made  and 
tried  by  a  jury  as  to  the  value  of  the  property  taken  or  the  amount 
of  damage  done,  with  the  same  right  to  move  for  a  new  trial  and  file 
a  bill  of  exceptions  as  in  other  cases  at  common  law. 

§4679.  Appeal  not  to  delay,  when.     The  entering  of  said  appeal  and  Ap  ^g1894, 
the  proceedings  thereon  shall  not  hinder  or  delay  in  any  way  the 
corporation's  or  person's  work  or  the  progress  thereof,  if  the  appli- 


4680-4685      SECOND  TITLE.— CHAPTER  9,  ARTICLE  4. 


1200 


Appeal,  final  judgment,  etc. 


Acts  1894, 
p.  98. 


Acts  1894, 
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Acts  1894, 
p.  99. 


cant  to  condemn  shall  pay  or  tender  to  the  owner  the  amount  of 
the  award,  and,  in  case  of  the  refusal  of  the  owner  to  accept  the 
same,  deposit  the  amount  awarded  with  the  clerk  of  the  superior 
court  for  the  benefit  of  the  owner. 

§4680.  Tender  or  acceptance  not  prevent  appeal.  The  tender,  pay- 
ment, or  acceptance  of  the  amount  shall  not  prevent  either  party 
from  prosecuting  the  appeal.  If  the  amount  so  awarded  by  the  as- 
sessors is  less  than  that  found  by  the  final  judgment,  the  company 
shall  be  bound  to  pay  the  sum  so  finally  adjudged  in  order  to  retain 
the  property;  and  if  it  be  less  than  that  awarded  by  the  assessors, 
the  owner  shall  be  bound  to  refund  any  excess  paid  to  or  received  by 
him,  and  a  judgment  for  such  excess  shall  be  rendered  against  him, 
to  be  collected  by  levy  as  in  other  cases. 

§4681.  When  execution  shall  issue.  If  no  appeal  be  entered  within 
ten  days  after  the  award  is  filed,  or  if  the  corporation  shall  fail  to 
pay  the  amount  of  the  award  or  final  judgment,  the  clerk  shall  issue 
execution  upon  such  award  or  judgment,  which  may  be  levied  upon 
any  property  of  the  corporation  or  person  condemning. 

§4682.  Notice  and  award  to  be  entered  on  minutes.  In  all  cases  the 
clerk  shall  enter  the  notice  and  award  thereon  upon  the  minutes  of 
the  court,  and  the  corporation  or  person  condemning  shall  pay  the 
costs  for  the  condemnation  proceedings  to  each  assessor,  not  exceed- 
ing two  dollars  per  day,  and  other  cost  as  now  provided  by  law  in 
civil  cases  in  the  superior  court. 

§4683.  What  interest  to  vest  in  party  seeking  condemnation.  Upon 
the  payment  by  the  corporation  or  person  seeking  to  condemn  of  the 
amount  of  the  award  and  final  judgment  on  appeal,  such  corpora- 
tion or  person  shall  become  vested  with  such  interest  in  the  prop- 
erty taken  as  may  be  necessary  to  enable  the  corporation  or  person 
taking  to  exercise  their  franchise  or  conduct  their  business;  and 
whenever  the  corporation  or  person  shall  cease  using  the  property 
taken  for  the  purpose  of  conducting  their  business,  said  property 
shall  revert  to  the  person  from  whom  taken,  his  heirs  or  assigns. 

§4684.  Payment  to  minor.  If  the  person  to  whom  the  money  be- 
longs shall  be  a  minor  or  under  any  disability,  and  without  a  legal 
representative  entitled  to  receive  the  same,  the  money  shall  be  paid 
to  the  ordinary  of  the  county,  who  shall  at  once  cause  the  same  to  be 
invested;  and  to  this  end  the  ordinary  of  the  county  of  his  residence 
shall  appoint  guardian  or  other  proper  representatives  to  receive 
said  money  and  manage  the  property  in  which  it  may  be  invested. 

§4685.  To  what  condemnations  applicable.  The  method  of  condem- 
579882«729,  nation  of  property  and  assessment  of  damages  hereinbefore  provided 
679*  •  I  shall  apply  to  condemnation  by  cities,  counties,  railroads,  tele- 
i/WVU'  ^o      '  )•  graph,  canal,  mining,  and  water-works  companies,  drainage  by  coun- 


Acts  1894, 
p.  99. 


Acts  1894, 
p.  99. 


Acts  1894, 
.99. 
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ties,  tramroads,  lighthouses,  and  beacon  construction,  and  to  all  per- 
sons or  corporations  having  the  privilege  of  exercising  the  right  of 
eminent  domain;  -butr  nothing  herein  shall  be  construed  to  alter  or       //' 
repeal  the  law  for  opening  public  or  private  roads  or  ways. 

§4686.   Subpoenas  and  attendance  of  witnesses.     Said  assessors  shall  ^g^894' 
have  the  same  power  to  issue  subpoenas  and  compel  the  attendance  of 
witnesses  as  is  vested  in  the  superior  court. 

General  Note  on  Chapter  9. — (The  Act  from  which  this  Chapter  was  codi- 
fied having  superseded  all  laws  upon  the  subjects  embraced  therein,  the  deci- 
sions elucidating  the  old  law  are  annotated  here  as  throwing  some  light  upon 
the  new  law.) 

Railroad  right  of  way. 

When  summary  way  of  assessing  damages  for  right  of  way  does  not  deprive 
landholder  of  common-law  remedy  to  recover  damages :  1  Ga.  524-530.  Right 
not  complete  till  compensation  :  19  Ga.  427.  Appeal  from  award  as  to  right  of 
way  in  four  days  from  decision  :  9  Ga.  405  ;  18/607-609  ;  30/43.  Other  law  as  to 
right  of  way:  14  Ga.  327.  Injunction  by  railroad  against  encroachment  on 
their  right  of  way :  27  Ga.  499.  The  actual  damages  from  invasion  of  property 
by  railroad  for  right  of  way,  the  measm*e  of:  45  Ga.  180.  When  right  of  way 
granted  over  land,  not  revocable:  45  Ga.  531.  As  to  use  of  street  by  railroad  : 
43  Ga.  200.  As  to  costs  in  proceeding  for  right  of  way :  47  Ga.  345.  Where 
owner  cannot  be  compelled  to  take  pay  for  right  of  way  in  stock,  burden  of 
proof  on  the  railroad  company :  48  Ga.  44.  As  to  injunction  against  railroad 
using  water  near  right  of  way:  42  Ga.  509.  When  owner  n6t  debarred  from 
resorting  to  trespass  for  right  of  way :  48  Ga.  423.  Injunction  sustained  against 
city  appropriating  right  of  way  of  railroad  for  a  street :  53  Ga.  120.  As  to  when 
the  benefits  derived  by  the  owner  can  be  set  off  against  the  value  of  land  taken 
and  against  other  damage :  30  Ga.  43 ;  51/470 ;  53/123.  As  to  evidence  of  value 
of  land  taken  and  as  to  consequential  damages :  53  Ga.  178.  Adverse  posses- 
sion by  railroad  of  right  of  way :  54  Ga.  293-296.  Where  no  necessity  to  resort 
to  injunction,  adequate  remedy  by  levy  and  sale  or  ejectment:  54  Ga.  579; 
but  see  65  Ga.  614.  Interest  only  given  as  part  of  damages  for  right  of  way 
from  time  damage  occurred :  51  Ga.  471. 

Legislature  may  prescribe  mode  of  ascertaining  what  is  just  and  adequate 
compensation:  83  Ga.  257. 

Assessment  covers  all  damages,  foreseen  or  not,  resulting  from  proper  con- 
struction of  road  :  69  Ga.  396. 

Amount  of  assessors'  award  paid  or  tendered,  work  may  proceed.  Phrase 
"from  the  time  said  condemnation  proceedings  are  begun"  (in  section  1689(1), 
Code  of  1882)  conflicts  with  Constitution,  in  so  far  as  it  authorizes  work  done 
before  payment  or  tender:  83  Ga.  263. 

Compensation  continuously  and  properly  tendered  is  compensation  "paid": 
83  Ga.  259  ;  citing  69  Ga.  320. 

Land  along  railroad-track,  in  possession  of  party  over  fifteen  years  under 
color  of  title,  could  not  constitute  right  of  way :  76  Ga.  749. 

Injunction  proper  remedy  against  purchaser  of  road  sold  by  court  pending 
assessment  of  damages :  65  Ga.  614. 

Agreement  of  plaintiff's  attorney  not  to  enjoin  railroad  did  not  give  right 
of  entry  without  ascertaining  value. :  76  Ga.  90. 

Constitutional  inhibition  against  taking  private  property  for  public  purposes 
without  compensating,  etc.,  not  warrant  injunction  where  company  bona  fide  *v 

claims  right  of  way :  77  Ga.  323. 
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Witness  on  appeal  may  be  asked  as  to  value,  without  restriction  to  cash 
market  value :  71  Ga.  240. 

Appeal  vacates  award  ;  and  where  husband  consented  to  certain  valuation, 
but  wife  and  minor  child  appealed,  his  act  did  not  bind  them :  71  Ga.  240. 

Steam-railroad  company  cannot  lay  tracks  along  city  street  without  express 
sanction  of  State  legislature :  80  Ga.  793. 

By  legislative  grant  to  Georgia  Southern  and  Florida  Railroad  Company  of 
rights  and  privileges  of  Central  Railroad,  authority  was  not  conferred  to  lay 
tracks  on  streets  of  Macon  :  80  Ga.  794. 

As  to  railroad  company's  right  to  build  additional  tracks  along  right  of 
way,  on  street  dedicated  to  public:  91  Ga.  573. 

Alley  between  road  and  lot  condemned,  may  be  estimated  in  damages.  In 
such  case,  value  of  easement  and  one-half  that  of  ground  should  be  counted  : 
71  Ga.  240. 

Railroad  authorized,  with  condition  precedent,  to  use  street,  cannot  until 
condition  complied  with:  84  Ga.  376. 

Railroad  purchasing  right  of  way  and  taking  away  protecting  fence,  liable 
to  tenant  of  grantor  for  damages  by  cattle :  84  Ga.  256. 

Though  railroad  paid  damages  for  right  of  way,  liable  for  damage  to  crops, 
caused  by  subsequent  removal  of  stock-g%>:  85  Ga.  444. 

Liability  of  railroad  company  for  construction  of  roadway  whereby  adjoin- 
ing landowners  injured;  views  from  all  standpoints  and  rules  laid  down:  69 
Ga.  396. 

County  road,  measure  of  damages  for  exercise  of  right  of  eminent  domain, 
is  depreciation  in  market  value  of  property :  85  Ga.  420.  See  notes  to  sections 
in  margin  of  this  Chapter. 


CHAPTER  10. 

DOWER. 


ARTICLE  1. 

DEFINED,    HOW    ASSIGNED,    HOW   BARRED,    ETC. 

$3108.  §4687.   (1763.)  Dower.     Dower  is  the  right  of  a  wife  to  an  estate 

for  life  in  one-third  of  the  lands,  according  to  valuation,  including 
the  dwelling-house  (which  is  not  to  be  valued  unless  in  a  town  or 
city),  of  which  the  husband  was  seized  and  possessed  at  the  time  of 
his  death,  or  to  which  the  husband  obtained  title  in  right  of  his 
wife. 

What  is  dower  and  in  what  land,  what  three  things  necessary  to,  marriage, 
seizin,  and  death  of  the  husband:  10  Ga.  321.  In  all  land  her  husband  died 
seized  and  possessed  of,  and  is  supei-ior  to  judgments:  37  Ga.  493.  No  dower 
in  land  for  which  husband  had  only  a  title-bond  with  part  of  the  purchase- 
money  paid :  15  Ga.  100.  Vendor's  widow  entitled  to  no  dower  in  land  he  had 
given  out  a  title-bond  to:  28  Ga.  107;  but  see  44  Ga.  319;  40/32.  Has  dower 
in  all  lands  of  her  husband  not  sold  by  him  or  by  some  judicial  officer  under 
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Acts  of  1826  and  1842:  28  Ga.  478.  Dower  was  superior  to  the  vendor's  lien  for 
part  of  the  purchase-money  unenforced  in  the  husband's  lifetime :  38  Ga.  1 . 
Dower  is  not  affected  by  a  mortgage  given  by  the  husband  contemporaneously 
with  the  deed  to  him  to  secure  the  purchase-money  of  land :  44  Ga.  319.  As  to 
assignment  of,  in  what  buildings :  38  Ga.  235-239.  Dower  is  not  divested  where 
there  has  been  no  seizure  or  levy  and  sale  under  a  judgment  against  the  hus- 
band :  10  Ga.  435 ;  37/493.  Tenant  in  dower  liable  for  waste  :  12  Ga.  235.  Mort- 
gage for  the  purchase-money,  postponed  to  dower  and  year's  support:  61  Ga. 
218.  Wife  not  dowable  of  trust  estates :  15  Ga.  102.  Where  widow's  election 
held  made  by  the  sale  of  her  deceased  husband's  land:  62  Ga.  257.  Widow 
may  recall  her  election  of ,  taking  money  in  lieu  of  dower:  42  Ga.  521.  Not 
properly  barred  of  dower  by  any  action  of  hers :  42  Ga.  205.  As  against  a 
mortgage  of  her  husband's,  she  is  entitled  to  dower:  24  Ga.  46.  When  wife 
not  entitled  to  relief  as  to  dower,  either  at  law  or  in  equity,  under  the  allegations 
made :  61  Ga.  33.  Widow  cannot  have  homestead  in  addition  to  dower  and 
year's  support :  44  Ga.  308.  In  all  land  the  husband  died  seized  and  possessed 
of:  55  Ga.  613.  Dower  postpones  lien  of  judgments,  where  such  judgments 
not  enforced  until  after  the  husband's  death :  37  Ga.  490.  Dower  having  been 
taken  in  land,  a  judgment  on  the  note  given  for  the  purchase-money  of  that 
land  could  be  enjoined  by  the  maker :  44  Ga.  452.  Homestead  taken  subject 
to  dower :  40  Ga.  555 ;  46/630.  Cannot  take  dower  and  homestead  also :  41  Ga. 
620.  Widow  can  take  dower ;  and  as  guardian  for  the  children,  homestead: 
46  Ga.  630.  When  partition  by  the  widow  need  not  precede  her  taking  dower 
in  the  land :  58  Ga.  249.  The  widow  of  a  non-resident  has  dower  in  land  her 
husband  died  seized  of,  here :  60  Ga.  525.  There  will  be  no  dower  where  the 
husband  had  only  bond  for  title,  and  the  purchase-money  was  not  paid  for  it: 
59  Ga.  875.  Widow  has  not  dower  in  land  her  husband  had  a  parol  contract 
for  the  purchase  of,  and  for  which  the  purchase-money  had  not  been  paid :  64 
Ga.  320.  Wife  has  the  right  to  the  possession  of  the  mansion  until  dower  has 
been  assigned  her:  58  Ga.  247;  3/207.  Superior  to  various  mortgages:  61  Ga. 
321,  314. 

Widow  entitled  to,  out  of  land  held  by  husband  jointly  with  another  with- 
out partition  :  75  Ga.  417. 

Right  to  year's  support  and  dower,  not  hindered  by  injunction  :  77  Ga.  271 

Dower  not  taken  in  property  set  apart  as  homestead  to  widow  and  minor 
children  :  77  Ga.  3. 

Husband  must  be  seized  in  his  own  right;  here  he  was  not:  81  Ga.  517. 

Incidental  to  dower  is  right  to  profits  between  death  of  husband  and  assign- 
ment of  dower:  82  Ga.  249. 

Right  to  dower  and  income  it  yields  accrues  at  husband's  death  ;  unaffected 
by  section  3465 :  74  Ga.  278. 

Upon  death  of  husband  the  right  of  dower  immediately  vests  in  widow :  93 
Ga.  690. 

Husband  may  defeat  dower  by  conveying  away  lands,  and  if  bona  fide,  dower 
barred  though  purchase-money  unpaid  :  89  Ga.  632  ;  distinguishing  40  Ga.  32. 

Not  necessary  in  Georgia  for  married  Woman  to  join  in  husband's  deed  to 
lands  not  derived  from  or  through  her:  92  Ga.  263. 

Heirs  have  no  right  of  possession  of  dower  land  until  widow's  death  ;  pre- 
scription does  not  begin  to  run  against  them  until  such  death:  93  Ga.  683. 

§4688.  How  dower  assigned  inland  partly  paid  for.  Dower  may  be  Act|21884"5, 
assigned  in  lands  held  under  deed,  bond  for  titles,  or  other  instru- ^fSf8^3' 
ment  in  writing  having  like  effect,  where  a  portion  of  the  purchase- 
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money  has  been  paid,  but  the  estate  in  dower  shall  be  liable  for  the 
unpaid  purchase-money  where  the  vendee  held  under  bond  for  titles 
or  other  instrument  having  the  same  effect,  or  under  deed  where  con- 
temporaneously with  the  execution  of  the  deed  the  vendee  encum- 
bered the  land  with  a  mortgage  for  the  purchase-money. 

Dower  claimed  against  husband's  mortgage  to  remove  incumbrances,  al- 
though wife  had  waived  dower:  75  Ga.  699. 

AcCobb!°i6i.      P689.   (1764.)  How  barred.     Dower  may  be  barred— 
ACobb!i63.       1-  By  provisions  made  prior  to  the  marriage  and  accepted  by  the 
wife  in  lieu  of  dower. 

Where  dower  was  released  by  written  contract :  37  Ga.  296. 

An  antenuptial  agreement  by  husband,  in  consideration  of  marriage,  that 
his  estate  should  pay  wife  $4,000  after  death,  not  testamentary,  but  an  obliga- 
tory contract :  86  Ga.  636. 

*249o2'2480'  ^'  "^  a  Provisi°n  made  by  deed  or  will,  and  accepted  by  the  wife 
after  the  husband's  death,  expressly  in  lieu  of  dower,  or  where  the 
intention  of  the  husband  is  plain  and  manifest  that  it  shall  be  in  lieu 
of  dower. 

There  is  no  waiver  of,  by  accepting  a  gift  of  personalty :  60  Ga.  531.  In- 
junction refused,  as  not  alleging  sufficient  facts  barring  the  widow  from  dower : 
48  Ga.  29.  Provisions  of  a  will  must  be  expressly  in  lieu  of  dower,  and  the 
widow  must  understanding^  elect  to  abide  by  it :  7  Ga.  20.  Accepted  in  lieu 
of  dower  by  contract  with  the  husband :  35  Ga.  218.  When  the  widow  must 
elect'as  to  whether  she  will  take  the  legacy  or  dower:  40  Ga.  562.  The  wife's 
relinquishment  of  dower  must  be  voluntary :  21  Ga.  161-172. 

Where  widow  cannot  get  information  of  estate's  condition,  could  sue  in 
equity  for  legacy,  to  be  in  lieu  of  dower  if  recovered,  otherwise  reserving 
dower:  67  Ga.  61,  62. 

Provision  by  will  in  lieu  of  dower,  which  puts  widow  to  election,  not  defeat 
dower  where  she  does  not  act  in  acceptance  of  provision :  67  Ga.  508. 

No  objection  to  dower  that  husband  by  will  left  certain  property  in  lieu  of 
dower,  there  being  no  allegation  that  widow  ever  accepted  any  legacy  under 
the  will:  79  Ga.  71. 

Acceptance  of  annuity,  under  will  here,  barred  dower:  67  Ga.  748. 

Not  barred  by  wife's  acceptance,  during  husband's  life,  of  deed  to  lands  in 
lieu  of  dower :  69  Ga.  74. 

Not  barred  by  election  to  take  provision  made  for  her  in  husband's  supposed 
last  will,  he  in  fact  dying  intestate  :  93  Ga.  686. 

^3465,3472.  3  By  the  election  of  the  widow,  within  twelve  months  from  the 
grant  of  letters  testamentary  or  of  administration  on  the  husband's 
estate,  to  take  a  child's  part  of  the  real  estate  in  lieu  of  dower. 

Where  not  prevented  from  taking  dower,  although  she  failed  to  obtain  a 
homestead:  50  Ga.  597.  When  the  widow  is  debarred  from  electing  a  child's 
part:  53  Ga.  669-674.  Widow's  executor  cannot  recover  child's  part  where  she 
died  before  electing:  9  Ga.  189.  The  widow  is  not  compelled  to  elect  between 
a  child's  part  and  dower  until  administration  has  been  taken  out:  50  Ga.  194. 

If  she  dies  before  barring  herself,  she  takes  no  interest  in  husband's  lands 
transmissible  to  her  heirs  or  devisees :  93  Ga.  686 ;  see  also  9/189 ;  45/514. 
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4.  By  a  failure  to  apply  for  the  dower  for  seven  years  from  the  AqI^%q 
death  of  the  husband.  ^.Isf^' 

Act  of  1839  prospective :  7  Ga.  20.  It  is  imperative  that  she  shall  apply  for 
in  seven  years  after  her  husband's  death :  31  Ga.  193,  194.  Where  the  widow 
was  barred,  and  it  was  presumed  she  elected  to  take  a  child's  part:  54  Ga.  568. 
Presumed  to  have  elected  to  take  a  child's  part :  58  Ga.  319. 

5.  By  the  wife's  deed  with  her  husband  to   lands  to  which  theA^^71 
title  came  through  her. 

On  the  Act  of  1826,  the  word  "conveyance"  does  not  include  mortgages:  24 
Ga.  46.  Where  there  was  not  the  proper  number  of  witnesses  to  the  wife's  re- 
linquishment of  dower:  47  Ga.  650,  651-655.  But  only  to  that  land  to  which 
the  title  comes  through  her :  28  Ga.  478-480.  Should  be  in  writing  and  signed  : 
54  Ga.  529.    Does  not  apply  to  her  deed  to  her  separate  estate :  55  Ga.  41. 

Not  necessary  in  Georgia  for  married  woman  to  join  in  husband's  deed  to 
lands  not  derived  from  or  through  her :  92  Ga.  263. 

6.  By  the  adultery  of  the  wife  unpardoned  by  the  husband. 

General  Note  on  this  Section. — Dower  prevails  against  an  execution  not 
enforced  in  the  husband's  lifetime :  37  Ga.  493.  Barred  by  decree  for  perma- 
nent alimony  under  section  1752  of  the  Code  of  1873 :  43  Ga.  295.  Where  the 
widow  was  not  barred :  48  Ga.  28.  By  a  contract  for  a  consideration  the  wife 
can  bar  herself  of  dower :  35  Ga.  219. 

Barred  in  lands  conveyed  by  widow  individually  and  as  executrix:  66  Ga. 
621. 

Facts  here  constitute  an  election  by  widow  to  take  under  will :  66  Ga.  621. 

§4690.   (1765.)  Election  in  cases  of  bequest  in  lieu  of  dower.      If  the  $$3334> 3469- 
husband  by  will  gives  to  his  wife  an  interest  in  his  lands,  her  elec- 
tion of  dower  bars  her  of  that  devise,  but  does  not  deprive  her  of  any 
interest  in  the  personalty  bequeathed  to  her  in  the  will,  unless  it  is 
expressed  to  be  in  lieu  of  dower. 

No  bar  unless  she  was  cognizant  of  her  rights :  7  Ga.  20.  Case  for  such  elec- 
tion :  24  Ga.  185.  Where  she  has  elected  to  take  dower :  33  Ga.  385-387.  Where 
the  wife  elected  to  take  legacy  in  lieu  of  "dower :  38  Ga.  320 ;  40/562.  How 
widow  may  signify  her  election  of  child's  part  by  written  declaration  in  the 
court  of  ordinary :  21  Ga.  161.  As  to  whether  she  has  waived  dower  cannot  be 
tried  in  a  rule  against  the  sheriff:  3  Ga.  208. 

§4691.  (1766.)  Election  in  ignorance .  An  election  by  the  widow  to 
take  a  child's  part  of  the  realty,  in  ignorance  of  the  condition  of  the 
estate,  or  of  any  fact  material  to  her  interest,  shall  not  bar  her 
right  to  dower:  Provided,  the  rights  of  third  persons  acting  bona 
fide  upon  her  election  shall  not  be  disturbed  or  prejudiced. 

Where  widow  died  without  electing:  9  Ga.  189.  Her  election  in  ignorance 
will  not  do :  7  Ga.  20.    How  her  election  is  to  be  shown :  21  Ga.  161. 

Not  permitted  here  to  set  up  such  ignorance,  she  being  the  executrix :  66 
Ga.  621. 

Where  widow  cannot  get  information  of  estate's  condition,  could  sue  in 
equity  for  legacy,  to  be  in  lieu  of  dower  if  recovered;  otherwise,  reserving 
dower:  67  Ga.  61,  62, 
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Widow's  rescission  of  contract  releasing  dower,  without  full  knowledge, 
effect  discussed  :  78  Ga.  588. 

ACobb2^>>8  §4692.  (1767.)  Dower  in  several  tracts.  Where  the  husband  dies 
^0^281  seized  of  several  distinct  tracts  of  land  lying  in  the  same  county, 
the  widow  may  elect  to  take  her  entire  dower  in  one  body,  and  may 
select  the  tract  or  tracts  out  of  which  the  dower  shall  be  laid.  If  a 
tract  or  body  of  land  is  divided  by  county  lines,  the  entire  dower 
may  be  laid  off  in  either  county;  if  several  tracts  lie  in  different 
counties,  the  dower  must  be  applied  for  and  laid  out  in  each  county. 
$3465.  §4693.   (1768.)  Dwelling-house.     The  widow  is  entitled  to  the  pos- 

session of  the  dwelling-house  from  the  death  of  her  husband,  and 
before  dower  is  assigned,  and  also  of  the  furniture  therein,  until  her 
portion  thereof  is  set  apart  by  the  appraisers  as  provided  by  this 
Code. 

May  retain  the  mansion  until  the  assignment  of  dower:  3  Ga.  207.  Excep- 
tions as  to  the  dwelling  in  the  laying  off  of  dower :  38  Ga.  235-239.  Where  she 
occupies  the  house  for  twelve  months,  independent  of  the  year's  support  and 
without  rent:  58  Ga.  248.  Injunction  not  necessary  to  protect  her  rights:  64 
Ga.  311. 

By  analogy  to  this  section,  widow  was  entitled  to  possession  of  dwelling- 
house  and  appurtenant  outhouses:  83  Ga.  173. 

Temporary  administrator  could  not  complain  of  third  person's  entry  with 
her  consent :  83  Ga.  173. 

ACobb!i63.  §4694.  (1769.)  Lien  no  bar.  No  lien  created  by  the  husband  in 
his  lifetime,  though  assented  to  by  the  wife,  shall  in  any  manner 
interfere  with  her  right  to  dower. 

Widow  of  the  vendor  who  has  given  obligee  bond  for  title,  and  no  pur- 
chase-money has  been  paid,  entitled  to  dower:  40  Ga.  32;  but  see  28  Ga.  107. 
Dower  prevails  as  against  a  mortgage  for  the  purchase-money :  61  Ga.  221. 
Right  to  dower  when  not  affected  by  mortgage  :  24  Ga.  46.  Cannot  have,  in 
addition  to  dower  and  a  year's  support,  a  homestead :  44  Ga.  308.  Section 
cited  and  construed :  44  Ga.  319.  Prevails  as  against  a  vendor's  equitable  lien : 
38  Ga.  1.  Superior  to  other  liens:  55  Ga.  613.  Prevails  as  against  a  judgment 
lien  not  enforced  in  the  husband's  lifetime:  37  Ga.  491.  Widow  of  the  vendor 
holding  only  under  title-bond,  not  entitled  to  dower:  15  Ga.  100.  Where 
widow  had  her  dower  as  against  mortgages :  61  Ga.  314. 

Dower  takes  precedence  of  mortgage  by  husband :  72  Ga.  20. 

Wife's  written  waiver  of  dower  on  husband's  mortgage  to  remove  incum- 
brances, did  not  prevent  her  taking  dower :  75  Ga.  699. 

Acibb42ao  §4695.  (1770.)  Dower  in  proceeds  of  sale.  With  the  assent  of  the 
executor  or  administrator  of  the  estate,  the  widow  may  elect  a  life- 
estate  in  one-third  part  of  the  proceeds  of  the  sales  of  the  land,  or 
any  distinct  tract  or  tracts  of  land  in  lieu  of  the  dower  in  such 
land.  In  which  event,  such  third  part  of  the  proceeds  of  the  sale 
shall  be  invested  by  the  executor  or  administrator  under  the  direc- 
tion of  the  ordinary  where  his  returns  are  made,  and  the  annual  in- 
come thereof  paid  to  the  widow  during  her  life. 
Cited:  49 Ga.  277. 
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§4696.   (1771.)  Absolute  estate  in  specified  sum.     With  the  assent  of  Aglil%0. 
the  executor  or  administrator  of  the  estate,  and  the  approval  of  the  ^o^^bi. 
ordinary,  the  widow  may  elect,  in  lieu  of  her  dower,  an  amount  in^||^5(3)' 
money  to  belong  absolutely  to  her,  to  be  estimated  and  determined 
by  the  commissioners  appointed  to  assign  dower,  and  whose  report 
shall   be  subject  to  the  same  objections  as  are  admeasurements  of 
dower  in  land.     Both  before  the  ordinary  and  on  the  return  of  the 
report  of  the  commissioners,  any  person  interested  in  the  question 
shall  be  allowed  to  become  a  party  and  be  heard.     The  amount  so 
awarded  shall  be  paid  in  preference  to  all  other  claims  out  of  the 
proceeds  of  the  sale  of  the  land. 

Section  cited,  and  litigation  where  money  was  elected  to  be  taken  by  the 
widow :  60  Ga.  525.  Ordinary's  approval  must  be  obtained  before  appoint- 
ment of  commissioners  to  assign  dower :  36  Ga.  620.  Amount  of  sale  conclu- 
sive evidence  of  value  of  land,  dower  to  be  estimated  out  of  the  proceeds  of 
the  sale:  39  Ga.  226.  Where  the  widow  recalled  her  election:  42  Ga.  521. 
Section  cited,  and  where  there  was  a  mortgage  for  the  purchase-money:  61 
Ga.  221.  Waiver  of,  and  election:  62  Ga.  257.  Waiver  of  rent  for  dower :  62 
Ga.  107-116. 

Where  widow  might  have  order  of  sale  and  order  for  purchaser  to  comply 
with  bid  set  aside :  80  Ga.  813. 

Sum  fixed  by  decree  in  lieu  of  dower,  bears  interest  or  not,  when:  82 
Ga.  247. 

Widow's  interest  in  rents  and  profits  and  realty  itself,  how  affected  by  elec- 
tion hereunder :  82  Ga.  247. 


ARTICLE  2. 

DOWER,    HOW   ASSIGNED. 

§4697.  (4041.)  Appointment  of  commissioners.     The  superior  courts  Act  1839, 
of  this  State,  at  term  time,  or  the  judges  thereof  at  chambers,  shall  Aets  1862-3, 

i  -it-  1  •  1.  p  pp.160, 

have  power  and  authority,  upon  the  written  application  of  any  per-  i«i- 
son  entitled  to  dower  in  any  lands  and  tenements  in  this  State,  to 
appoint  five  fit  and  discreet  freeholders  of  the  county  in  which  the 
application  is  made,  and  cause  the  clerk  of  the  court  to  issue  a  writ 
for  that  purpose,  directing  said  freeholders,  or  a  majority  of  them, 
to  enter  upon  such  lands  and  tenements,  and  to  admeasure,  lay  off, 
and  assign  the  dower  to  which  the  applicant  is  entitled  by  law  in 
such  lands,  having  regard  to  the  shape  and  valuation  of  the  same: 
Provided,  such  lands  shall  be  without  the  limits  of  any  city,  town, 
village,  or  place  of  public  business;  and  of  all  lands  within  a  city, 
town,  village,  or  place  of  public  business,  said  freeholders,  or  a 
majority  of  them,  may  lay  off  and  assign  one-third  part  of  the  lands 
and  tenements  to  which  the  applicant  is  entitled,  according  to  quan- 
tity and  valuation,  as  they  may  think  proper,  just,  and  equitable. 
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An  assignment  of  dower  not  a  nullity  because  only  four  of  the  five  commis- 
sioners acted :  64  Ga.  761-764. 

Irregularities  in  proceedings  will  not  exclude  them  from  evidence,  the 
widow  having  occupied  the  lands :  70  Ga.  343. 

ACobb323o       §4698.   (4042.)  Application,  when  made.     The  application  for  dower 
shall  not  be  made  until  after  the  expiration  of  three  months  from 
the  death  of  the  person  to  whom  said  lands  and  tenements  belonged. 
ACobb2229       §4699.    (4043.)  Notice  in  writing.     The  applicant  shall  give  written 
ACobb323o  n°tice  to  the  representative  of  such  estate,  or  if  she  be  the  repre- 
^obb^h  sedative,  then  to  the  person  or  persons  interested,  ten  days,  if  they 
Acts^isss,    reside  in  this  State,  or  if  they  reside  without  the  State,  two  months 
notice  in  some  public  gazette  of  this  State,  of  such  intended  appli- 
cation for  such  assignment  of  dower. 

Owner  of  the  land  should  be  notified  of  such  application:  10  Ga.  321. 
Notice  should  be  in  widow's  name,  and  where  two  representatives  of  an  es- 
tate, both  served :  14  Ga.  166.  Administrator,  the  party  to  proceedings  to 
contest  the  right  to  widow's  assignment  of  dower:  30  Ga.  88.  When  widow 
not  barred  from  claiming  dower  in  land  where  the  homestead  taken  on  it  was 
levied  on  by  an  execution  prior  to  1868 :  50  Ga.  597. 

"Representative  of  the  estate"  means  permanent  representative,  and  does 
not  include  temporary  administrator :  82  Ga.  202. 

§4700.  (4044.)  Oath  of  commissioners.  The  persons  appointed  to 
lay  off  dower  as  aforesaid,  shall  take  the  following  oath,  to  be  ad- 
ministered by  an  officer  authorized  to  administer  oaths,  or  before 
one  of  their  number,  he  first  swearing  before  the  rest: 

"I   do  solemnly  swear  that  I  will  duly  and  impartially  execute 
the  laws,  to  the  best  of  my  understanding.     So  help  me  God." 
Act|81878"9,      §4701.   (4045.)  May  employ  surveyor.     The  commissioners  so  ap- 
pointed shall  have  power  to  procure  the  aid  of  the  county  surveyor 
of  the  county,  or  other  competent  surveyor,  in  making  the  survey 
and  admeasurement  of  dower,  who  shall  be  required  to  make  a  care- 
ful plat  of  such  survey  of  dower,  which   shall  be  recorded  with  the 
return  of  the  commissioners.     The  commissioners  shall  make  return 
of  their  proceeding  to  the  succeeding  term  of  the  court  after  their 
appointment.     If  the  representative  of  the  estate,  or  any  person  or 
persons   interested,  object  to  the  widow's  right  under  the  law  to 
dower,  he  or  they  shall  make  their  objections  in  writing  at  the  term 
of  the  court  to  which  the  commissioners'  return  is  made,  and  said 
objections  shall  be  tried  or  heard  in  the  same  manner  as  provided  in 
section  4702  of  this  Code,  for  the  trial  of  a  traverse  to  return  of 
commissioners. 
Acibb2223       §4702.   (4046.)    Traverse  of  return,   etc.     When  the  return  of  the 
Actsi6o62 ~3'  commissioners  is  made,  it  shall  be  the  right  of  every  person  inter- 
161  •  ested  to  enter  a  traverse  in  writing,  plainly  stating  the  grounds  upon 

which  it  is  made;  in  which  case  it  shall  be  the  duty  of  the  court  to 
cause  an  issue  to  be  made  up,  which  shall  be  tried  by  a  special  jury 
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at  the  same  term  of  the  court,  unless  good  cause  be  shown  for  a  con- 
tinuance, which  shall  be  granted  for  one  term,  and  no  longer. 

Proper  time  to  make  objection  to  manner  and  extent  is  when  returns  made 
to  court:  10  Ga.  322.  Under  Act  of  1850  an  administrator  of  a  deceased,  a 
proper  party  to  contest  widow's  right :  30  Ga.  88.  Under  such  objections  held, 
the  widow  was  not  dowable  where  part  of  the  purchase-money  only  paid  under 
bond  for  title  by  the  husband  :  15  Ga.  101.  Practice  as  to  such  contests,  and 
contestant  not  notified  ;  yet  objection  as  to  one  of  the  commissioners  not  be- 
ing a  freeholder,  not  sustained  :  38  Ga.  235.  Under  Act  of  1863  heirs  at  law 
may  contest:  35  Ga.  251.  How  the  widow  may  throw  the  burden  of  proof  on 
the  administrator :  39  Ga.  195.  When  the  executor  has  such  an  interest  as 
entitles  him  to  traverse  :  39  Ga.  670.  A  creditor  may  appear  and  file  objections : 
40  Ga.  300.  Choice  of  money  in  lieu  of  dower  which  was  reconsidered,  no  bar 
to  widow's  application  :  42  Ga.  521.  Applicant  for  dower  has  the  right  to  open 
and  conclude  in  the  trial  of  this  issue :  47  Ga.  612. 

Tenant  in  common,  estopped  by  his  conduct,  here,  from  denying  seizin  of 
deceased  cotenant:  75  Ga.  416. 

§4703.  (4047.)  Finding  and  its  effect.  If  such  issue  be  formed,  ^^J62"3- 
and  the  jury  find  in  favor  of  the  return,  then  the  return  of  the  com-  wi- 
missioners  shall  be  confirmed  and  made  the  judgment  of  the  court; 
but  if  the  issue  be  found  against  the  return  of  the  commissioners, 
then  the  court  shall  order  a  new  writ  to  be  issued  to  other  commis- 
sioners named,  requiring  them  to  make  the  admeasurement  and 
assignment,  and  make  return  thereof  to  the  next  term  of  the  court. 

84704.   (4048.)  Return  of  commissioners.     When  the  return  of  the  Acts  J862-3- 

...  .  PP- 160, 

commissioners  is  made  the  final  judgment  of  the  court,  it  shall  be  in- 
conclusive between  all  parties  interested,  and  the  clerk  shall  issue 
writs  of  possession  in  favor  of  the  applicant,  and  judgment  shall  be 
entered  against  the  representative  of  the  estate  of  the  deceased  hus- 
band for  all  costs,  including  two  dollars  per  day  each  for  the  com- 
missioners. 

Such  judgment  as  proof  of  eviction :  4  Ga.  593.  Return  of  commissioners 
made  the  final  judgment  of  the  court,  conclusive  between  the  parties:  64  Ga. 
765;  41/42. 

Not  admissible  in  evidence  as  tending  to  show  title  in  estate  of  widow's 
husband,  in  contest  with  persons  not  parties,  etc.,  to  assignment  of  dower: 
69  Ga.  770. 

Judgment  for  dower  does  not  affect  right  to  income  from  dower  lands  from 
husband's  death :  74  Ga.  279. 

Assignment,  after  seven  years  possession  by  widow  with  consent  of  admin- 
istrator and  heirs,  conclusive  on  parties,  although  no  return  made  and  no 
judgment  entered:  93  Ga.  682. 

That  widow  occupied  land  as  dower,  cured  all  irregularities  in  assignment 
of  same :  93  Ga.  684 ;  see  also  70  Ga.  343. 
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CHAPTER  11. 

GARNISHMENTS. 


ARTICLE  1. 

HOW  ISSUED  AND  SERVED. 

ACobb277  §4705.  (3532.)  Garnishment.  In  cases  where  suit  is  pending,  or 
"Vct|61855"6'  where  judgment  has  been  obtained,  the  plaintiff  shall  be  entitled  to 
w4549' 4534-  the  process  of  garnishment  under  the  following  regulations. 

Stated,  as  to  transferee  of  note  sued  on :  9  Ga.  510.  Section  referred  to  and 
construed :  39  Ga.  84. 

Municipal  corporation  not  subject  to  garnishment  for  sums  due  contractor: 
81  Ga.  796  ;  92/361 ;  95/747. 

Municipal  police  not  subject  to  garnishment  for  effects  coming  into  his 
hands,  as  an  officer,  without  owner's  consent :  92  Ga.  651. 

After  judgment  against  defendant,  case  ended,  and  new  proceeding  neces- 
sary to  issuance  of  additional  summons,  notwithstanding  issue  on  traverse  to 
garnishee's  answer  still  pending:  94  Ga.  247. 

Summons  based  on  old  proceeding  a  nullity,  and  garnishee's  answering  no 
waiver-of  right  to  dismiss  on  motion  at  hearing  of  traverse :  94  Ga.  247. 

ACobb277  i4?0.6-  (3534.)  Affidavit  by  agent  or  attorney.  When  the  affidavit 
Acts  1855-6,  is  made  by  the  agent  or  attorney  at  law  of  the  plaintiff,  he  may 
swear  according  to  the  best  of  his  knowledge  and  belief,  and  shall 
have  power  to  sign  the  name  of  the  plaintiff  to  such  bond,  who  shall 
be  bound  thereby  in  the  same  manner  as  though  he  had  signed  it 
himself. 

When  garnishment  issued  pendente  lite,  or  after  judgment,  this  section 
applicable:  67  Ga.  721. 

$2639.  §4707.   (3535.)  Affidavit  and  bond  by  one  of  a  firm,  etc.    When  the 

debt  for  the  recovery  of  which  the  garnishment  is  sought  is  due  to 
copartners,  or  several  persons  jointly,  any  one  of  said  copartners  or 
joint  creditors  may  make  the  affidavit  and  give  the  bond  in  the  name 
of  the  plaintiff,  as  prescribed  in  cases  of  attachment. 

Aoibb277  §4708.  (3533.)  Garnishment,  how  obtained.  The  plaintiff,  his  agent 
Actsa855-6,  or  attorney  at  law,  shall  make  affidavit  before  some  officer  author- 
1884-5,  p. 54.  jze(j  £0  i8gue  an  attachment  by  this  Code,  stating  the  amount  claimed 
to  be  due  in  such  action,  or  on  such  judgment,  and  that  he  has  rea- 
son to  apprehend  the  loss  of  the  same  or  some  part  thereof  unless 
process  of  garnishment  do  issue,  and  shall  give  bond  with  good  se- 
curity, in  a  sum  at  least  equal  to  double  the  amount  sworn  to  be  due, 
payable  to  the  defendant  in  the  suit  or  judgment,  as  the  case  may 
be,  conditioned  to  pay  said  defendant  all  costs  and  damages  that  he 
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may  sustain  in  consequence  of  suing  out  said  garnishment,  in  the 
event  that  the  plaintiff  fails  to  recover  in  the  suit,  or  it  should 
appear  that  the  amount  sworn  to  be  due  on  such  judgment  was  not 
due,  or  that  the  property  or  money  sought  to  be  garnisheed  was  not 
subject  to  process  of  garnishment. 

The  affidavit  need  not  state  the  names  of  the  persons  against  whom  the 
summons  is  to  issue:  14  Ga.  124.  Where  affidavit  sufficiently  identifies  the  case 
in  which  the  process  is  sued  out :  30  Ga.  540.  Process  must  be  issued  by  mag- 
istrate qualified  to  issue  an  attachment:  30  Ga.  159.  When  not  dismissed  be- 
cause an  attorney  signed  as  security  on  the  bond :  55  Ga.  615.  When  may  be 
had  in  aid  of  a  count  for  mesne  profits :  56  Ga.  35.  For  six  cases  pending  in 
justice  court  there  must  be  bond  and  affidavit  in  each  case:  61  Ga.  370.  What 
not  a  sufficient  compliance  with  this  section,  in  a  bond :  64  Ga.  448.  When  bond 
amendable  by  adding  other  security  :  51  Ga.  574. 

Attorney's  affidavit  that  he  has  reason  to  believe  that  his  client  will  appre- 
hend the  loss,  etc.,  insufficient:  66  Ga.  256. 

Amount  due  sufficiently  shown  by  affidavit,  in  connection  with  judgment  on 
which  garnishment  issued  :  67  Ga.  721. 

§4709.   (3536.)  How  and  by  whom  issued,  etc.     When  such  affidavit  A^227'7 

has  been  made,  and  bond  given,  it  shall  be  the  duty  of  the  officer  ^^823, 

before  whom  the  same  is  made,   or  any  other  officer  authorized  by  Acts  1855-6, 

this  Code  to  issue  attachments,  to  whom  the  same  bond  and  affida-  Acts  i884-5, 

7  p.  %. 

vit  may  be  delivered,  upon  the  request  of  the  plaintiff,  his  agent,  or60  Ga- 306- 
attorney  at  law,  to  issue  a  summons  of  garnishment,  directed  to  the 
person  sought  to  be  garnished,  requiring  him  to  appear  at  the  next 
term  of  the  court  where  such  suit  is  pending,  or  where  such  judgment 
was  obtained;  but  if  the  next  superior  court  shall  be  held  within 
less  than  ten  days  from  the  time  such  summons  shall  issue,  then  the 
garnishee  shall  be  required  to  appear  at  the  next  court  thereafter, 
then  and  there  to  depose  on  oath  what  he  is  indebted  to,  or  what 
property  and  effects  he  has  in  his  hands  belonging  to,  the  defendant, 
or  had  at  the  time  of  the  service  of  the  summons  of  garnishment; 
and  also  what  he  has  become  indebted  to  the  defendant,  or  what  p.  136. 
property  and  effects  he  has  received  or  got  possession  of  belonging^4711' 
to  the  defendant,  between  the  time  of  the  service  of  said  summons 
and  the  time  of  making  his  return,  and  upon  such  affidavit,  bond,  and 
summons  of  garnishment  being  delivered  to  any  officer  authorized 
by  law  to  levy  an  attachment,  it  shall  be  his  duty  to  serve  such  sum- 
mots  of  garnishment  upon  the  person  to  whom  it  is  directed,  if  to  be 
found  in  his  county,  and  to  make  an  entry  of  such  service,  and  of 
his  actings  and  doings  in  the  premises,  upon  the  affidavit  and  bond, 
and  return  the  same  to  the  court  to  which  the  person  summoned  as 
garnishee  is  required  to  appear;  and  all  subsequent  proceedings  shall 
be  the  same  as  in  this  Code  prescribed  in  relation  to  garnishment  in 
cases  of  attachment.     Summons  of  garnishment  may  issue  under  p.  24. 
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the  provisions  of  this  section,  from  time  to  time,  before  trial,  with- 
out giving  any  additional  bond. 

Must  be  issued  by  magistrate  qualified  to  issue  an  attachment:  30  Ga.  159 ; 
34/442.  Answer  under  Act  of  1869,  what  it  should  contain :  51  Ga.  326.  As  to 
service  on  agents  and  on  principal,  who  bound  by  it :  53  Ga.  359.  When  answer 
of  garnishee  should  be  filed :  53  Ga.  28,  29.  When  service  on  agent  of  railroad 
company  did  not  bind  the  company :  55  Ga.  132.  Answer  is  in  time  if  filed  at 
first  day  of  the  second  term  of  the  superior  court  after  service  of  the  sum- 
mons :  60  Ga.  554.  As  to  creditor  of  one  partner  garnisheeing  firm  assets  for 
his  debt:  51  Ga.  113.     Service  must  be  personal:  45  Ga.  488. 

Service  on  agent  of  foreign  corporation  sufficient :  48  Ga.  351 ;  53/364 ;  55/194 ; 
60/310,  552. 

Return  showing  service,  how  amended  when  sheriff  dead :  46  Ga.  606. 

Cited :  69  Ga.  751. 

Garnishment  summons  in  justice  court  must  be  returned  to  next  term,  if  it 
begins  after  ten  days;  if  not,  to  next.  Garnishee  served  nine  days  before 
court,  not  bound  to  answer:  73  Ga.  120. 

Only  officer  authorized  to  levy  attachment  can  serve  summons  of  garnish- 
ment.   Justice  of  peace  cannot  serve  it:  73  Ga.  120. 

Summons  embracing  several  foreign  insurance  companies,  directed  to  one 
person  as  agent  for  them  all,  sufficient:  73  Ga.  735;  citing  46  Ga.  606. 

Service  of  garnishment  on  domestic  corporation  whose  president  resides  in 
Georgia,  must  be  on  president ;  service  on  subordinate  officer  insufficient, 
though  president  temporarily  absent :  74  Ga.  365 ;  see  also  60  Ga.  552. 

Service  of  garnishment  on  local  agent  of  express  company  sufficient,  unless 
it  affirmatively  appears  that  president  resides  in  this  State:  85  Ga.  565. 

County  not  subject:  84  Ga.  769. 

Trustees  of  deaf  and  dumb  asylum,  not  subject  to  process  of  garnishment: 
85  Ga.  481. 

Answer  should  be  made  at  term  to  which  summons  returnable,  but  good 
where  made  before,  if  not  excepted  to,  and  then  amendable:  92  Ga.  636;  see 
also  63  Ga.  409. 

Attorney  at  law  of  corporation  not  competent  to  verify  answer,  but  may  be 
verified  by  agent  swearing  positively :  92  Ga.  636. 

Answer  of  corporation  sworn  to  by  agent  "to  the  best  of  knowledge  and  be- 
lief," insufficient:  92  Ga.  636.     See  80  Ga.  774 ;  77/256 ;  58/445 ;  23/482. 

Additional  summons  issuable  by  magistrate  after  paper  returned  and  filed 
in  superior  court ;  constable  may  go  there  and  make  his  return  on  papers :  90 
Ga.  39. 

After  judgment  against  defendant,  case  ended,  and  new  proceeding  neces- 
sary to  issuance  of  additional  summons,  notwithstanding  issue  on  traverse  to 
garnishee's  answer  still  pending:  94  Ga.  247. 

Summons  based  on  old  proceeding  a  nullity,  and  garnishee's  answering  no 
waiver  of  right  to  dismiss  on  motion  at  hearing  of  traverse:  94  Ga.  247.    ^ 

ActL1884"5,      §4710.   Garnishment  upon  corporation,  how  served.     Service  of  a  sum- 
$i90i.         mons  of  garnishment  upon  the  agent  in  charge  of  the  office  or  busi- 
ness of  the  corporation  in  the  county  or  district  at  the  time  of  serv- 
ice shall  be  sufficient. 

Service  on  agent  of  foreign  corporation  sufficient:  48  Ga.  351;  53/364; 
55/194 ;  60/310,  552. 

Formerly  service  on  domestic  corporation  was  required  to  be  made  on  pres- 
ident, if  he  resided  in  Georgia:  60  Ga.  552;  74/365;  see  also  85  Ga.  565. 
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Service  on  "agent"  of  corporation  not  sufficient ;  must  be  agent  in  charge  of 
its  office  or  business :  90  Ga.  42. 

§4711.    (3536  a.)     Garnishee's   answer  must   include   what.     In   all  Act|61884-5< 
cases  of  garnishment,  whether  the  same  be  by  attachment  or  gar-  Acts  isso-i, 
nishment  at  common  law,  it  shall  be  the  duty  of  the  garnishee  to  ^m,  4549, 
answer  what  property,  money  or  effects  of  the  defendant  he  has  in 
his  hands  at  the  date  of  the  service  of  the  summons  of  garnishment, 
and  also  what  property,  money  or  effects  of  the  defendant  may  have 
come  into  his  or  her  hands  at  any  time  from  the  date  of  said  service 
to  the  date  of  the  answer;  and  said  garnishee  shall  also  answer  what 
he  or  she  owes  the  defendant  at  the  date  of  the  service,  and  also 
what  he  or  she  may  have  become  indebted  to  the  defendant  at  any 
time  between  the  date  of  the  service  of  the  summons  and  the  answer 
thereto. 

See  51  Ga.  325 ;  60/306.    See  notes  to  section  4727. 

§4712.   (3536b.)    What  is  subject  to  garnishment.     All  debts  owing  Acts  isso-i, 
to  the  defendant,  and  all  property,  money  or  effects  of  the  defend-  #1549, 4727. 
ant  coming  into  the  hands  of  the  garnishee  at  or  within  the  times  J?r  ^    *-**- 
designated  in  the  preceding  section,  shall  be  subject  to  process  ofA-te-***-*^*' 
garnishment,  whether  the  garnishee  had  anything  in  his  hands  or    &/~       ^ 
was  indebted  anything  to  the  defendant  at  the  date  of  the  service  of 
the  summons  or  not. 

Does  not  render  wages  of  laborer  liable :  67  Ga.  39. 

What  defendant  could  not  recover  himself,  cannot  be  recovered  by  garnish- 
ment in  case  :  69  Ga.  365. 

One  who  insures  another's  goods  for  his  own  benefit  and  pays  premiums, 
owns  the  policy :  87  Ga.  93. 

Tort-feasor  not  liable  to  garnishment  for  tort  committed  against  defendant 
in  a  suit :  69  Ga.  365. 

Money  due  defendant  for  advance  cm  license,  subject  hei*e  ;  it  was  not  a  debt 
due  for  wages :  77  Ga.  312. 

What  one  places  in  another's  hands  to  be  turned  over  to  a  third,  remains 
property  of  first  until  delivered  or  promised  by  the  second  party  to  the  third, 
and  is  subject  to  garnishment  accordingly  :  78  Ga.  543. 

Defendant  in  action  for  tort  not  subject  to  garnishment  until  final  judgment 
rendered :  80  Ga.  595. 

Contract  with  debtor  to  pay  his  debt,  upheld  on  garnishment  by  creditor : 
77  Ga.  374. 

Bank  discounting  consignor's  draft,  bill  of  lading  attached,  purchased  ship- 
ment ;  proceeds  not  garnishable  as  consignor's  property :  89  Ga.  108 ;  distin- 
guishing 73  Ga.  383 ;  87/45. 

See  notes  to  section  4727. 
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ARTICLE  2. 

GARNISHMENTS  IN  DIFFERENT  COUNTIES. 

Actio98801'  §4713.  (3536  c.)  Garnishments  on  judgments  in  court  of  ordinary .  In 
all  cases  where  judgment  has  been,  or  may  hereafter  be,  obtained  in 
the  courts  of  ordinary  of  this  State,  the  plaintiff  in  such  judgment 
shall  be  entitled  to  process  of  garnishment,  as  in  other  cases  of  gar- 
nishment at  common  law,  and  the  proceedings  in  such  cases  shall  be 
the  same  as  though  such  judgment  may  have  been  obtained  in  the 
superior  court:  Provided,  however,  that  the  persons  ought  to  be  gar- 
nished shall  be  directed  and  required  to  answer  at  the  next  term  of 
the  superior  court  of  the  county  wherein  the  garnishee  resides;  but 
if  the  next  term  of  the  superior  court  shall  be  held  within  less  than 
ten  days  after  the  summons  issues,  then  the  garnishee  shall  be  re- 
quired to  appear  and  answer  at  the  next  term  of  the  court  there- 
after. 
Tiw880'1,  §4714.  (3536  d.)  Garnishments  against  persons  in  other  counties.  The 
$$4550, 4154.  plaintiffs  named  in  the  foregoing  section  shall  have  power  to  garnish 
persons  in  counties  other  than  the  county  wherein  their  judgments 
are  or  may  have  been  obtained,  as  in  other  cases  of  garnishment 
at  common  law;  and  the  defendants  in  such  judgments  and  claim- 
ants to  the  money  or  property  in  the  hands  of  the  garnishee  shall 
have  the  right  to  dissolve  such  garnishments,  or  to  claim  said  money 
or  property,  in  the  same  manner  as  in  other  cases  of  garnishment  at 
common  law. 
ACobb!379.  §4715.  (3537. )  Garnishment  against  persons  residing  out  of  the  county. 
Acts^i855-6,  \yhen  any  of  the  persons  sought  to  be  garnished  reside  in  a  different 
w4550' 4154-  county  from  the  one  where  suit  is  pending  or  in  which  judgment 
was  obtained,  it  shall  be  the  duty  of  the  officer  taking  such  affidavit 
and  bond,  or  any  other  officer  of  the  county  where  such  suit  is  pend- 
ing or  where  such  judgment  was  obtained,  authorized  by  this  Code 
to  issue  an  attachment,  to  whom  said  bond  and  affidavit  may  be  de- 
livered, to  make  out  a  copy  thereof,  and  certify  the  same  to  be  true, 
and  shall  deliver  said  certified  copy  to  the  plaintiff,  his  agent,  or  at- 
torney at  law;  and  upon  such  certified  copy  being  delivered  to  any 
officer  authorized  to  issue  an  attachment,  of  the  county  where  the 
person  sought  to  be  garnished  resides,  it  shall  be  the  duty  of  such 
officer  to  issue  summons  of  garnishment  for  such  person  as  he  may 
be  directed  by  the  plaintiff,  his  agent  or  attorney  at  law,  requiring 
him  to  appear  at  the  next  superior  or  justice's  court  of  said  county, 
according  as  such  suit  is  pending  or  judgment  was  obtained  in  the 
superior  or  justice's  court,  then  and  there  to  depose  according  to  the 
provisions  of  the  previous  sections;  but  if  the  said  superior  court 
shall  be  held  within  less  than  twenty  days,  or  said  justice's  court 
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shall  be  held  within  less  than  ten  days,  from  the  time  such  garnish- 
ment issues,  the  garnishee  shall  be  required  to  appear  at  the  next 
court  thereafter. 

Section  cited  :  61  Ga.  548. 

§4716.  (3538.)  Garnishments  in  another  county.  When  any  of  the  ^Ij1873' 
persons  sought  to  be  garnished  reside  in  a  different  county  from  the  w4550> 4154- 
one  where  suit  is  pending  or  in  which  judgment  was  obtained,  the 
plaintiff,  his  agent  or  attorney  at  law,  may  make  affidavit  and  give 
bond  in  any  county  in  the  State,  before  any  officer  authorized  to 
issue  an  attachment  under  this  Code,  and  it  shall  be  the  duty  of  the 
officer  taking  such  affidavit  and  bond  to  make  out  a  copy  thereof, 
and  certify  the  same  to  be  true,  and  to  issue  summons  of  garnish- 
ment for  such  person  as  he  may  be  directed  by  the  plaintiff,  his 
agent  or  attorney  at  law,  requiring  him  to  appear  at  the  next  supe- 
rior or  justice's  court  of  the  county  of  the  garnishee's  residence,  ac- 
cording as  such  suit  is  pending  or  judgment  was  obtained  in  the 
superior  or  justice's  court,  then  and  there  to  depose  according  to  the 
provisions  of  law;  and  it  shall  be  the  duty  of  the  officer  serving  such 
summons  to  return  or  transmit  the  certified  affidavit  and  bond,  to- 
gether with  his  actings  and  doings  thereon,  to  the  superior  or  justice's 
court  of  the  county  in  which  such  suit  is  pending  or  judgment  was 
obtained,  and  to  return  the  original  affidavit  and  bond  to  the  court 
where  such  person  is  summoned  to  appear,  with  his  actings  and  do- 
ings thereon,  and  all  subsequent  proceedings  shall  be  the  same  as 
prescribed  by  this  Code  in  relation  to  garnishment  in  cases  of 
attachment,  where  the  garnishee  resides  out  of  the  county  in  which 
the  attachment  is  returnable.  This  section  shall  not  be  so  construed 
as  to  repeal  the  preceding  section,  but  as  providing  an  additional 
mode  of  obtaining  garnishment  against  persons  residing  out  of  the 
county  where  suit  is  pending,  or  in  which  judgment  was  obtained; 
and  so  much  of  said  section  as  relates  to  the  time  in  which  service  of 
summons  of  garnishment  shall  be  made  returnable  to  the  superior  or 
justice's  court,  is  hereby  made  a  part  of  this  section. 

On  issue  between  plaintiff  in  judgment  and  garnishee,  proceeding  not  dis- 
missed because  plaintiff's  garnishment  bond  was  attested  in  Bibb  county  (venue 
of  suit)  by  justice  of  peace  of  Houston  county,  garnishee's  residence:  73  Ga. 
131. 

In  garnishments  out  of  county,  Code  contemplates  the  filing  of  something 
to  show  connection  with  main  case:  81  Ga.  711. 

§4717.   (3539.)    How  issued,  served  and  returned,  etc.     Upon  such  Acobb2379. 
certified  copy  of  affidavit,  bond,  and  summons  of  garnishment,  being  Apet|71805"6' 
delivered  to  any  officer  authorized  by  law  to  levy  an  attachment,  it  ^455°* 4154' 
shall  be  his  duty  to  serve  the  summons  upon  the  person  to  whom  it 
is  directed,  and  to  return  the  said  copy  affidavit  and  bond,  to  the 
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court  where  such  person  is  summoned  to  appear,  together  with  his 
actings  and  doings  entered  thereon,  and  all  subsequent  proceedings 
shall  be  the  same  as  is  prescribed  by  this  Code  in  relation  to  garnish- 
ment in  cases  of  attachment,  where  the  garnishee  resides  out  of  the 
county  in  which  the  attachment  is  returnable. 

No  law  for  service  of  garnishment  by  delivering  copy  to  garnishee,  making 
return  on  original:  81  Ga.  711. 


ARTICLE  3. 

DISSOLUTION  OF  GARNISHMENTS. 

^Ct96  *5'  §4718.  (3540.)  Dissolution  of  garnishments.  In  any  case  when  gar- 
$4554.  nishment  has  been  issued,  the  defendant  may  dissolve  such  garnish- 
ment upon  filing  in  the  clerk's  office  of  the  court,  or  with  the  justice  of 
the  peace,  where  suit  is  pending  or  judgment  was  obtained,  a  bond 
with  good  security,  payable  to  the  plaintiff,  conditioned  for  the  pay- 
ment of  the  judgment  that  shall  be  rendered  on  said  garnishment. 
The  plaintiff  may  enter  up  judgment  upon  such  bond  against  the 
principal  and  securities,  as  judgment  may  be  entered  against  securities 
upon  appeal,  whenever  said  plaintiff  shall  obtain  the  judgment  of 
the  court  against  the  property  or  funds  against  which  garnishment 
was  issued. 

Judgment  against  defendant  first  to  be  obtained :  88  Ga.  748 ;  78/116 ;  81/801. 

Dissolution  by  defendant  giving  security  who  became  insolvent,  may  gar- 
nishee  again :  39  Ga.  82.  Where  garnishee,  on  being  notified  of  the  dissolution 
of  it  by  sheriff,  pays  money  to  defendant,  is  protected :  40  Ga.  386.  Section 
referred  to:  52  Ga.  499.  Only  a  statutory  bond  will  dissolve  a  garnishment: 
56  Ga.  393 ;  55/67.  And  there  must  be  a  security  to  a  statutory  bond :  63  Ga. 
790. 

Judgment  against  garnishee  is  condition  precedent  to  judgment  on  bond  to 
dissolve ;  garnishee  answering  that  none  of  funds  in  his  hands  subject  to  gar- 
nishment, judgment  against  obligors  in  dissolution  bond,  error:  78  Ga.  116. 

If  debt  exempt,  dissolving  garnishment  no  waiver.  May  insist  on  exemp- 
tion whether  garnishee  does  or  not;  if  successful,  no  judgment  on  bond  to 
dissolve:  81  Ga.  797. 

Surety  on  dissolution  bond,  estopped  from  setting  up  ignorance  of  extent  of 
liability  :  77  Ga.  47. 

Defendant  giving  bond  and  dissolving  garnishment  in  void  attachment  suit, 
judgment  against  sureties  void:  91  Ga.  264-267. 

Mistake  in  bond,  as  to  amount  involved,  not  vitiate,  nor  limit  surety's  lia- 
bility:  92  Ga.  671. 

Issue  as  to  whether  fund  garnished  was  subject  to  garnishment,  sufficiently 
raised  by  affidavit  here:  93  Ga.  343. 

Dissolution  bond  was  sufficient,  and  traverse  of  garnishee's  answer  unnec- 
essary :  93  Ga.  343. 

Garnishment  pendente  lite  dissolved  by  defendant,  practice  as  to  rendering 
judgment  against  defendant  and  surety  :  92  Ga.  671. 
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Defendant  in  fi.  fa.  is  not  party  to  undissolved  garnishment,  and  cannot  move 
for  new  trial  where  finding  was  against  garnishee  on  answer :  88  Ga.  240. 

No  obstacle  to  suit  on  bond  to  dissolve  garnishment,  that  it  was  conditioned, 
not  as  statute  requires,  but  "to  pay  judgment  recovered  in  the  action":  94 
Ga.  673. 


ARTICLE  4. 

ANSWER,  CLAIMS,  AND  JUDGMENT. 

§4719.  Answer  of  garnishee  and  judgment.  The  garnishee  shall  Apctf6*884"5' 
file  his  answer  stating  what  amount  he  was  indebted  to  the  defend-^}1,4727' 
ant,  or  what  effects  he  had  in  his  hands  belonging  to  defendant,        ,  /^ 

at  the  time  of  the  service  of  such  summons,  and  what  he  had  become ^^  ' 
indebted  to  the  defendant,  or  what  effects  had  come  into  his  hands 
belonging  to  the  defendant,  between  the  time  of  the  service  of  such 
summons  and  the  making  of  his  answer;  and  in  the  event  the  court 
shall  decide  that  the  fund  or  property  in  the  hands  of  the  garnishee 
was  subject  to  garnishment  had  the  garnishment  not  been  dis- 
solved, then  the  court  shall  render  judgment  against  the  defendant 
and  his  securities. 

§4720.  (3541.)  Claimants  may  dissolve  garnishment.  Whenever  any  Acts  mi-a, 
process  of  garnishment  is  served  upon  any  person,  based  upon  suit, 
attachment  or  judgment,  and  there  shall  be  money  or  property  of 
any  kind  or  description  in  the  hands  of  the  garnishee,  or  that  shall 
come  into  his  hands  so  as  to  fall  within  the  operation  of  the  sum- 
mons of  garnishment  so  served  as  aforesaid,  which  is  claimed  to  be 
the  property  or  money  of  any  person  not  a  party  to  the  proceeding 
upon  which  said  garnishment  is  based,  said  claimant  may  dissolve 
said  garnishment  by  riling  in  the  clerk's  office  of  the  superior  court 
of  any  county,  or  of  any  city  court,  or  in  the  office  of  any  justice  of 
the  peace  or  notary  public,  according  as  said  garnishment  may  be 
returnable  to  the  superior,  city,  justice  or  notary  public's  court,  a 
bond  with  good  security  in  twice  the  amount  of  the  sum  claimed 
upon  said  suit,  attachment,  or  judgment,  to  be  approved  by  said 
clerk,  or  said  justice  of  the  peace  or  notary  public,  conditioned  to 
pay  to  the  plaintiff  the  sum  that  may  be  found  due  to  said  defend- 
ant upon  the  trial  of  any  issue  that  may  be  formed  upon  the  answer 
of  the  garnishee,  or  that  may  be  admitted  to  be  due  in  said  answer, 
if  un traversed. 

Where  a  firm  made  themselves  parties  to  a  garnishment  proceeding  by  filing 
the  bond  under  this  section:  51  Ga.  117.  Where  principal  claims  money  in 
agent's  name  in  bank,  and  agent  dissolves  the  garnishment  of  the  bank:  52 
Ga.  494.  Where,  after  summons  of  garnishment,  a  stranger  came  in  and  under 
this  section  filed  bond  to  dissolve  garnishment:  56  Ga.  394.  Dissolving  the 
garnishment  and  claiming  the  money  as  proceeds  of  sale  of  homestead  prop- 
77 
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erty:  62  Ga.  303.  Where  the  right  to  claim  under  this  section  precludes 
resort  to  equity  :  63  Ga.  570. 

That  principal  assisted  agent  to  recover  property  in  latter's  name,  not  estop 
from  claiming  same  as  its  own  against  creditors  of  agent :  84  Ga.  368. 

Parol  promise  to  pay  by  drawee  to  payee,  not  render  draft  such  equitable 
assignment  of  account,  as  to  defeat  subsequent  garnishment :  84  Ga.  403. 

Power  of  attorney  to  collect,  with  oral  instructions  to  apply  proceeds  of  in- 
surance policy  to  payment  of  debt,  not  operate  to  transfer  same,  against  gar- 
nishment creditor:  86  Ga.  582. 

Applicable  to  claimant  of  fund  by  equitable  assignment,  where  fund  attached 
by  garnishment:  91  Ga.  308. 

Claim  remedy  is  cumulative,  not  exclusive ;  owner  of  debt  may  assert  title 
otherwise :  89  Ga.  354. 

A^lom~2,  §4721.  (3542.)  Traverse,  etc.,  on  answer  of  garnishee.  The  gar- 
$4552.  nishee,  upon  answering,  shall  be  discharged  from  all  further  liability, 
and  the  plaintiff's  remedy  shall  be  upon  the  bond  so  executed  as 
aforesaid;  the  plaintiff  or  claimant,  or  both  of  them  may  traverse 
said  answer,  and  the  issue  upon  said  traverse  shall  be  submitted  to 
a  jury  as  other  issues  upon  the  answer  of  garnishee;  if  said  gar- 
nishee fails  to  answer  within  the  time  required  by  the  laws  of  this 
State,  judgment  shall  be  had  against  him,  and  he  shall  be  liable 
thereon,  notwithstanding  any  bond  that  may  have  been  executed 
by  any  claimant  of  the  fund  or  property  in  his  hands. 

Section  referred  to,  where  garnishee  answers  out  of  county  of  his  residence, 
and  thereby  waives  jurisdiction:  56  Ga.  394.  An  issue  made  up  under  this 
section :  62  Ga.  303. 

Issue  what,  where  answer  of  not  indebted  filed :  69  Ga.  748. 

Where  partner's  interest  in  firm  garnished,  and  answer  traversed,  question 
of  partner's  interest  for  jury :  69  Ga.  758. 

Plaintiff  showing  fund  in  garnishee's  hands,  makes  prima  facie  case,  and  onus 
on  garnishee  to  show  it  not  subject :  72  Ga.  230. 

Answer  that  defendant  had  note  against  garnishee,  whereabouts  of  which 
unknown,  no  discharge;  should  have  paid  the  money  into  court.  Issue  thus 
made  is,  did  defendant  hold  the  note  at  date  of  service?  Proper  traverse  is 
that  he  did  so  hold  it :  73  Ga.  131. 

Traverse  may  be,  but  need  not  be,  made  at  same  term  with  answer;  any 
time  before  garnishee  legally  discharged,. sufficient:  73  Ga.  131. 

Sureties  on  bond,  in  proceeding  against  partnership,  released  by  amend- 
ment striking  names  of  all  partners  except  one :  76  Ga.  689. 

Garnishee  protected  by  judgment  against  defendant,  though  erroneous,  if 
not  void :  89  Ga.  771. 

No  abuse  of  discretion  here  that  court  revoked  order  discharging  garnishee 
and  allowed  answer  traversed :  92  Ga.  437. 

Delay  to  except  to  answer  until  term  after  filed,  cause  for  giving  time  to 
amend,  etc. :  92  Ga.  636. 

Acts  1871-2,      §4722.    (3543.)    The  fund  or  property   to  be  delivered  to  claimant. 
The  garnishee  shall  pay  over   or  deliver  any  money  or  property  to 
the  claimant,  upon  the  dissolution  of  the  garnishment  in  manner 
aforesaid,  unless  prevented  by  other  legal  process. 
Section  referred  to  and  construed :  52  Ga.  494. 
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§4723.  (3544.)  Claimant  is  party  to  subsequent  proceedings.  The  A^s51087|j2' 
claimant  of  any  fund  or  property,  to  whom  the  same  may  have  been 
paid  or  delivered  upon  the  dissolution  of  the  garnishment  in  the 
manner  before  prescribed,  shall  be  a  party  to  all  further  proceedings 
upon  said  garnishment,  and  judgment  shall  be  had  instanter  upon 
said  bond  for  any  sums,  or  the  value  of  any  property  that  may  be 
found  to  have  been  in  the  hands  of  said  garnishee,  liable  to  the  oper- 
ation of  said  summons  of  garnishment. 

Where  partners  became  parties  by  filing  bond :  51  Ga.  117. 

§4724.   (3545.)  Money  raised  by  garnishment,,  how  distributed.     All  Acobt>!278. 
money  raised  by  virtue  of  the  process  of  garnishment  under  this  Apct|81855-6- 
Code,  shall  be  paid  over  to  the  creditors  of  the  defendant,  according^2814'2824- 
to  the  priorities  now  established  by  law — the  expenses  of  the  moving 
creditors  being  first  paid  pro  rata  by  the  judgment  creditors  receiv- 
ing the  benefit  of  his  diligence. 

Distribution  could  be  better  made  in  equity  than  by  garnishment  in  a 
court  of  law:  16  Ga.  137.  Distribution  under  Act  of  1822:  13  Ga.  335.  Paid  to 
the  oldest  execution  :  17  Ga.  427 ;  51/93 ;  57/203.  After  attorney's  fees  and  costs, 
to  diligent  creditor:  48  Ga.  431.  Junior  judgment  creditor  bringing  money 
into  court  by  garnishment,  paid  his  expenses  first ;  costs  and  attorney's  fees : 
41  Ga.  320 ;  57/522.  Section  referred  to  and  construed :  60  Ga.  672 ;  62/622. 
Money  exempted  should  be  paid  over  to  the  ordinary  on  his  application  there- 
for, where  in  court  under  garnishment  proceedings :  54  Ga.  492.  Money 
brought  into  court  under  a  second  garnishment :  53  Ga.  363. 

Stated :  69  Ga.  587. 

§4725.  (3546.)  Garnishee  liable  for  interest,  when.  As  a  general  ^28. 
rule,  a  party  who  is  prevented  from  paying  over  money  by  process  of 
law  is  not  liable  for  interest;  but  if  a  garnishee  resists  the  payment 
of  the  fund  in  his  hands,  or  controverts  his  indebtedness,  he  is  liable 
for  interest  thereon — but  he  may  relieve  himself  from  interest  by 
paying  the  fund  into  court. 

Stated,  as  to  liability  for  interest:  1  Ga.  38.  Suspended  against  garnishee 
during  pendency  of  the  garnishment:  32  Ga.  20.  Where  garnishee  under  a 
void  process  not  relieved  from  paying  interest  on  money  in  his  hands :  61 
Ga.  106. 

Tendering  money  into  court  does  not  stop  interest  against  garnishee :  74 
Ga.  5. 

§4726.  (3547.)  Judgment.  The  plaintiff  shall  not  have  judgment 
against  the  garnishee  until  he  has  obtained  judgment  against  the 
defendant. 

Stated :  23  Ga.  186.  It  is  the  right  of  the  plaintiff,  as  soon  as  he  gets  a  judg- 
ment against  his  debtor,  to  take  a  judgment  against  the  garnishee :  41  Ga.  694. 
Setting  aside  a  judgment  against  a  garnishee  failing  to  answer  through  mis- 
take: 50  Ga.  575,  576.  Where  equity  will  enjoin  judgment  on  garnishment: 
49  Ga.  381.  Judgment  against  principal  debtor  paid  off,  satisfies  the  judgment 
against  garnishee :  55  Ga.  644.    Where  must  be  judgment  on  garnishee's  an- 
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swer,  before  showing  any  breach  of  the  condition  in  a  bond  attempting  to  dis- 
solve :  55  Ga.  67.    See  80  Ga.  624. 

Garnishee  paying  judgment,  protected :  77  Ga.  313. 

Joint  judgment  against  defendant  and  garnishee,  error:  89  Ga.  108. 

Acts9i884°5;  §4727.  (3548.)  Answer  of  garnishee.  The  garnishee  must,  in  his 
p-96.  answer,  admit  or  deny  his  indebtedness,  or  that  he  has  or  had  effects 
in  his  hands  belonging  to  defendant;  and  if  he  is  unable  to  do  so, 
his  inability  must  appear  in  his  answer,  together  with  all  the  facts 
plainly,  fully  and  distinctly  set  forth,  so  as  to  enable  the  court  to 
give  judgment  thereon. 

Where  answer  held  filed  in  time :  15  Ga.  186.  When  not :  38  Ga.  297 ;  45/486. 
Entering  judgment  against  garnishee  for  amount  admitted  in  his  return  will 
be  waiver  of  irregularity  in  filing  answer:  30  Ga.  923.  Where  there  was  not 
such  an  answer  as  justified  the  court  in  rendering  judgment  against  garnishee: 
18  Ga.  650, 657 ;  22/52.  Court  should  continue  case  against  garnishee  until  final 
judgment  against  defendant :  38  Ga.  602;  63/317.  Where  answer  not  sufficient 
to  enter  up  judgment  against  garnishee,  could  have  been  traversed :  45  Ga.  369. 
Where  court  did  right  in  permitting  the  answer  to  be  filed :  48  Ga.  440.  Where 
court  rightfully  refused  to  dismiss  a  garnishment  proceeding:  50  Ga.  82-86. 
Answer  of  garnishee  under  Act  of  1869 :  51  Ga.  325.  Garnishee  discharging 
himself  by  first  answer,  but  on  second  summons  returning  money  in  court:  53 
Ga.  359.  Where  garnishee  pleaded  a  set-off  and  his  answer  did  not  plainly  and 
distinctly  set  forth  his  defense :  55  Ga.  276,  277. 

What  A.  of  his  own  motion  places  in  B.'s  hands  to  be  turned  over  to  C, 
remains  A. 's  until  delivered  or  promised  by  B.  to  C,  and  is  subject  to  gar- 
nishment as  A.'s:  78  Ga.  543. 

Garnishee  who  owes  wages  exempt  from  garnishment  need  not  pay  money 
into  court,  but  may  resist  by  his  answer:  80  Ga.  760. 

Generally,  garnishment  will  not  reach  what  debtor  could  not  recover  of 
garnishee :  87  Ga.  93 ;  citing  69  Ga.  365.  One  who  insures  another's  goods  for 
his  own  benefit  and  pays  premiums  owns  the  policy :  87  Ga.  93. 

Proceeds  of  draft  indorsed  to  his  bank  by  drawer  "for  credit  of"  himself, 
collected  by  bank  at  drawee's  residence,  is  subject  to  garnishment  of  last 
bank  at  instance  of  drawer's  creditor :  87  Ga.  45. 

Bank  discounting  consignor's  draft,  bill  of  lading  attached,  purchased  ship- 
ment ;  proceeds  not  garnishable  as  consignor's  property :  89  Ga.  108 ;  distin- 
guishing 73  Ga.  383 ;  87/45. 

See  note  to  section  4712. 

Garnishee  having  notice  that  money  he  owes  is  claimed  adversely  to  de- 
fendant, should  set  up  facts  and  let  court  decide :  89  Ga.  354. 

Answer  of  corporation  sworn  to  by  agent  "to  the  best  of  knowledge  and 
belief,"  insufficient:  92  Ga.  636.     See  80  Ga.  774  ;  77/256  ;  58/445 ;  23/482. 

Where  defendant's  monthly  salary  continuously  overdrawn  from  date  of 
service  on  his  employer,  the  garnishee,  to  date  of  answer,  judgment  against 
garnishee  error :  94  Ga.  614. 

Acts  1873,        §4728.   (3549.)    Garnishee  relieved  from  cost  of  answer.     In  all  cases 
$4725.         where  process  of  garnishment  shall  be  served  upon  any  person,  and 
such  person  shall  make  a  true  answer  to  the  garnishment,  as  now  re- 
quired by  law,    and  shall  pay  the  sum  due  to  the  defendant  into 
court,  or  shall  turn  over  and  deliver  up  any  personal  property  of 
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the  defendant  that  he  may  have  in  his  possession,  as  required  by 
law,  or  shall  answer  truly  that  he  owes  the  defendant  nothing,  if  the 
garnishee  shall  have  to  incur  any  expense  in  making  his  or  her 
answer  to  the  garnishment,  or  in  turning  over  said  personal  property, 
the  amount  so  incurred  shall  be  taxed  in  the  bill  of  costs,  under  the 
approval  of  the  court,  and  be  paid  by  the  party  cast  in  the  suit,  as 
other  costs  are  now  paid. 

Where  garnishee  discharges  himself  by  answer,  entitled  to  judgment  against 
plaintiff  for  costs:  53  Ga.  28. 

Judgment  for  expenses  of  answering,  proper  where  they  are  fully  proved 
and  no  contesting  testimony  offered :  74  Ga.  401. 

"Making"  answer  does  not  include  expense  of  defending  it  against  traverse : 
82  Ga.  556. 
Under  facts,  $25.00  expense  allowed  garnishee,  not  erroneous:  84  Ga.  658. 

§4729.  (3550.)  Remedies  against  garnishee.  Whenever  the  garnishee  Apt37m3' 
shall  answer  that  he  has  money  or  currency  in  his  control  belonging  w4552< 4046- 
to  the  defendant  in  the  principal  suit,  or  the  fact  shall  be  ascer- 
tained in  the  manner  provided  by  law,  the  plaintiff,  in  addition  to 
other  remedies  now  existing,  shall  have  the  same  remedy  to  enforce 
the  delivery  of  such  money  or  currency  as  exists  under  section  4552 
of  this  Code,  to  enforce  the  delivery  of  property  or  effects,  and  all 
the  provisions  of  said  section  as  it  exists,  and  shall  exist,  shall  apply 
to  garnishments  at  common  law. 

Section  referred  to  and  construed  :  60  Ga.  304. 


ARTICLE  5. 

EXEMPTIONS  FROM  GARNISHMENT, 

§4730.  (3551.)   Collaterals  not  subject  to  garnishment.     Collateral  se- $$3697' 2957- 
curities  in  the  hands  of  a  creditor  shall  not  be  the  subject  of  gar- 
nishment at  the  instance  of  other  creditors. 

Stated  :  3  Ga.  47 ;  4/428 ;  18/650. 

Note  transferred  as  collateral  before  maturity,  not  reached  by  garnishment 
in  suit  against  payee :  74  Ga.  4. 

§4731.  (3552.)  Attorney  at  law  is  subject  to  garnishment.  An  attor- 
ney at  law,  who  has  money  or  other  effects  in  his  hands  belonging  to 
the  defendant,  shall  be  subject  to  be  garnished. 

Stated :  6  Ga.  580. 

§4732.  (3554.)  Laborers'  wages  exem.pt  from  garnishment.  All  jour-  Ac*^58'8. 
neymen  mechanics,  and  day-laborers,  shall  be  exempt  from  the  proc-  Apctf31872, 
ess  and  liabilities  of  garnishment  on  their  daily,  weekly,  or  monthly  Jg^  P;  g; 
wages,  whether  in  the  hands  of  their  employers  or  others. 
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Act  of  1845  not  repealed  by  Act  of  1856 :  25  Ga.  571-625.  When  monthly 
wages  of  a  clerk  cannot  be  garnished  in  hands  of  his  employer :  51  Ga.  576 ; 
46/466-468.  When  painter's  wages  not  liable  to  garnishment  for  medical  serv- 
ices rendered  him :  64  Ga.  617-619. 

Exempt,  monthly  wages  of  "forwarding-clerk"  in  railroad  office,  not  liable 
to  garnishment :  51  Ga.  576. 

Monthly  salary  of  teacher  not  subject :  54  Ga.  108. 

Farm-laborer  hired  at  stipulated  price  for  six  months,  but  with  right  to 
call  for  his  earnings  from  time  to  time,  exempt :  71  Ga.  863. 

Decree  for  alimony  superior  to  garnishment  exemption  privileges:  74  Ga. 
106. 

Monthly  wages  of  locomotive-engineer  exempt  though  they  exceed  $500 
per  annum :  76  Ga.  335. 

Wages  of  clerk  and  bookkeeper  in  merchandise-store,  held  not  liable :  77 
Ga.  306. 

Monthly  wages  of  private  secretary  and  stenographer  exempt  from  gar- 
nishment :  80  Ga.  570. 

Garnishee  who  owes  wages  exempt  from  garnishment  need  not  pay  money 
into  court,  but  may  resist  by  his  answer:  80  Ga.  760. 

Money  recovered  by  clerk  for  wrongful  discharge  before  end  of  term,  ex- 
empt from  garnishment,  as  wages.  And  likewise  exempt  from  other  process, 
as  rule  against  sheriff:  84  Ga.  304. 

Not  exempt,  salary  of  railroad  officer  exceeding  $500,  subject  to  garnishment : 
72  Ga.  740. 

Superintendent  in  factory  not  day-laborer :  73  Ga.  337 ;  criticising  25  Ga. 
571 ;  46/466 ;  51/576. 

School-teacher's  per  capita  compensation  subject  to  garnishment :  74  Ga.  105. 

Wages  of  conductor  of  passenger- train,  not  exempt:  77  Ga.  386. 

Debts  due  by  customers  to  blacksmith,  not  exempt  from  garnishment :  86 
Ga.  573. 

Commercial  traveler's  wages  liable:  93  Ga.  602. 

Plaintiff  garnishing  wages  of  laborer  must  show  that  debt  is  for  provisions 
or  board  of  defendant  or  family :  67  Ga.  38,  40. 

Exemption  is  personal  privilege  and  not  a  right ;  laws  conferring  it  have  no 
extraterritorial  force :  73  Ga.  338,  and  cases  cited. 

Judgment  against  garnishee,  or  his  failure  to  set  up  exemption,  not  prevent 
defendant  from  claiming  it :  71  Ga.  748. 

Defendant  may  rule  constable  for  wages  collected  on  garnishment:  71 
Ga.  748. 

Waiver  of  homestead  does  not  waive  exemption  from  garnishment:  71 
Ga.  748. 

Garnishee  may  set  up  the  exemption  in  his  answer,  and  is  discharged  if  not 
traversed :  71  Ga.  748. 

General  waiver  of  laborer's  exemption,  in  note,  void  :  75  Ga.  471. 

Money  due  laborer  for  monthly  wages,  in  hands  of  magistrate  through  gar- 
nishment, recoverable  by  rule  against  magistrate:  76  Ga.  98. 

Creditor's  transfer  of  claim  to  Tennessee  lawyer  to  evade  Georgia  exemp- 
tion law,  not  actionable:  85  Ga.  124. 

This  section  repeals  Acts  of  1872  and  1875,  restores  Act  of  1845,  but  does  not 
repeal  Act  of  1850:  72  Ga.  740. 

Section  not  repealed  by  law  codified  in  section  4711  et  seg.:  67  Ga.  38. 


1223  SECOND  TITLE.— CHAPTER  11,  ARTICLE  5.     §§4733-4735 

Exemptions  from  garnishment. 

§4733.  Salary  of  officers,  when  subject.     All  corporations  in   this  ^obbfss. 
State,  except  municipal  corporations,  shall  be  liable  to  garnishment 72  Ga- m 
for  the  salaries  of  their  officers,  in  all  cases  where  such  salary  ex- 
ceeds the  sum  of  five  hundred  dollars  per  annum. 

Salary  of  railroad  officer  exceeding  $500,  liable  :  72  Ga.  740. 
Monthly  wages  of  engineer  exempt  though  they  exceed  $500  per  year:  76 
Ga.  335. 

§4734.  (3555.)  When  legatees,  etc.,  are  subject  to  garnishment.  As  a$3336- 
general  rule,  the  interest  of  a  legatee  or  distributee  is  not  the  sub- 
ject of  garnishment  issued  against  an  executor  or  administrator, 
but  if  the  legacy  has  been  assented  to  by  the  executor,  and  such  leg- 
acy is  not  defeated  by  debts  against  the  estate,  and  when  there  has 
been  a  final  settlement  by  the  administrator,  and  there  remains  in 
his  hands  a  fixed  balance,  such  legacy  or  the  interest  of  the  distrib- 
utee or  heir  may  be  reached  by  process  of  garnishment,  at  the 
instance  of  a  creditor  of  such  legatee,  distributee,  or  heir  at  law,  as 
the  case  may  be. 

See  58  Ga.  94.     Section  referred  to  and  construed  :  64  Ga.  736,  737. 

§4735.  (3556.)  Executors,  etc.,  may  be  garnished,  when.  In  every ^^g1865*8' 
case  a  garnishment  may  be  issued  against  an  executor  or  adminis-  *4523- 
trator  for  a  legacy  or  distributive  share,  or  for  any  debt  or  demand 
owing  by  said  estate  to  any  other  person,  if  the  creditor  will  swear 
— in  addition  to  the  oath  required  in  ordinary  cases — that  his  debtor 
resides  without  the  State,  or  is  insolvent.  .  In  such  cases  the  exec- 
utor or  administrator  shall  not  be  compelled  to  answer  the  garnish- 
ment until  the  estate  in  his  hands  is  sufficiently  administered  to 
enable  him  safely  to  answer  the  same. 

Not  subject  to  garnishment  within  the  twelve  months  :  28  Ga.  366 ;  17/80,  81. 
28  Ga.  366,  cited  as  to  the  law:  64  Ga.  737. 

Administrator  may  be  garnished  before  the  twelve  months  expire.  Effect 
of  such  garnishment :  41  Ga.  628. 

Administrator,  who,  on  order  of  distributee,  paid  out  his  share  of  estate  on 
his  debts,  not  liable  to  garnishment,  although  distributee  insolvent :  69  Ga.  748. 

General  Note  on  Garnishments. 

Notes  from  Code  of  1882 : 

Answer,  when  garnishee  bound  to  file:  45  Ga.  486.  What  it  must  state:  51 
Ga.  325.  When  garnishee  pleaded  counter-claim :  53  Ga.  28.  Pleading  set-off 
and  statement  to  court  not  corroborating,  set-off  not  allowed :  55  Ga.  276. 
Not  being  filed  and  judgment  against  garnishee,  discretion  of  court  not  con- 
trolled: 38  Ga.  602.  Leave  to  amend,  not  reviewed  before  final  decision  of 
case :  60  Ga.  291.    Traverse  of,  tried  when  :  55  Ga.  98. 

Assignee,  under  invalid  assignment,  garnished:  56  Ga.  155. 

Attachment  against  foreign  corporation  and  garnishment :  47  Ga.  676. 

Baggage  of  railway-passenger,  is  it  subject  to  garnishment?  60  Ga.  300,  308. 

Bailee,  judgment  against,  where  he  allowed  removal  of  goods  after  service 
of  garnishment:  44  Ga.  647. 

Bond,  only  a  statutory,  will  dissolve  garnishment:  55  Ga.  67. 


4735  SECOND  TITLE.— CHAPTER  11,  ARTICLE  5.  1224 


Exemptions  from  garnishment. 


Claim,  when  proper  remedy  for  fund  deposited  by  agent  in  bank,  and  bank 
garnished:  52  Ga.  494;  see  also  54  Ga.  603.  Traverse  by  claimant  to  garnish- 
ment as  to  parties :  56  Ga.  393. 

Collateral  security,  negotiable  notes  placed  as,  put  debt  beyond  reach  of  gar- 
nishment: 18  Ga.  659. 

Consolidation  of  six  cases  in  justice  court  and  one  garnishment  sued  out 
for  all  which  exceeds  justice's  jurisdiction,  error:  61  Ga.  370. 

Corporation,  debtors  to,  subject  to  garnishment:  40  Ga.  98;  48/351. 

Cost,  garnishee  discharges  himself  by  answer,  plaintiff  pays :  53  Ga.  28. 

Debtor,  by  promissory  note,  if  served  with  garnishment,  pays  it  at  his  peril, 
etc. :  55  Ga.  615. 

Dissolution  of  garnishment,  by  agreement:  50  Ga.  245.  Effect  of ,  by  one 
not  party  to  proceedings :  52  Ga.  494.  Only  on  statutory  bond :  55  Ga.  67 ; 
56/393.     Under  Act  of  1871 :  52  Ga.  498. 

Distress  warrant,  garnishment  from  inferior  court,  growing  out  of,  void :  34 
Ga.  178. 

Equity,  garnishment  in  place  of  proceedings  in :  2  Ga.  151.  Plaintiff  can- 
not go  into,  to  subject  debts  due  to  defendant  in  execution,  till  garnishment  is 
found  inadequate:  16  Ga.  137.  When  bill  in,  is  better  than  garnishment  un- 
der creditor's  bill:  16  Ga.  137.  Having  gained  jurisdiction  of  garnishment 
matter,  will  retain  it:  31  Ga.  385. 

Evidence  as  to,  onus  of  showing  notes  had  not  been  transferred  at  service 
of  garnishment :  20  Ga.  477 ;  25/600. 

Fund  in  hands  of  garnishee  returned  into  court  when  served  with  two  gar- 
nishments: 53  Ga.  359.  Brought  into  court  under  garnishment,  oldest  judg- 
ment takes:  51  Ga.  93:  57/522. 

Government  not  subject  to  garnishment :  55  Ga.  98. 

Homestead,  notes  set  apart  as  personalty,  not  subject  to  garnishment, 
when  :  46  Ga.  444. 

Husband,  creditors  of,  may  garnish  wife  when  she  becomes  indebted  to  him 
for  service :  55  Ga.  407. 

Injunction  against  garnishment  of  note  placed  in  hands  of  agent  by  debtor 
to  pay  certain  creditors  who  agree  to  the  conditions:  37  Ga.  319.  Garnishee 
not  allowed,  where  he  can  protect  himself  at  law:  44  Ga.  376. 

Insurance  company,  garnishment  of:  53  Ga.  359. 

Interest, garnishee  liable  for,  when  under  void  process:  61  Ga.  106. 

Issues  in  justice  court  on  return  of  garnishee :  22  Ga.  618. 

Joint  debtors,  one  of,  dying,  garnishment  cannot  issue  until  estate  is  repre- 
sented :  17  Ga.  80. 

Joint  obligor,  who  has  paid  joint  debt,  creditor  of,  may  garnish  co-obligor 
for  what  he  is  due  to  debtor  by  reason  of  the  payment :  38  Ga.  512. 

Judgment,  unsatisfied,  against  garnishee  owing  notes,  no  bar  to  suit  on 
notes  by  holder:  8  Ga.  549.  Plaintiff  in  garnishment  not  entitled  to,  against 
garnishee  because  answer  was  filed  in  vacation,  etc. :  53  Ga.  28.  Against  gar- 
nishee, ancillary  to  judgment  against  principal  debtor:  55  Ga.  644.  Against 
garnishee,  when  not  set  aside:  58  Ga.  262 ;  62/350.  When  set  aside :  63  Ga.  317. 
Garnishment  lies  in  suit  on  dormant:  22  Ga.  53.  Foreign,  against  garnishee 
for  the  debt,  protects  him  :  30  Ga.  440.  Oldest  takes  fund  brought  into  court: 
51  Ga.  93.     Against  garnishee,  must  be  at  second  term:  44  Ga.  188. 

Jurisdiction,  too  late  to  object  to,  when  garnishee  answers,  without  objec- 
tion, in  court  not  having:  56  Ga.  393.  Justice's  court  has  not,  of  garnishment 
when  suit  or  judgment  is  pending  in  superior  court:  61  Ga.  545. 

Mistake  as  to  legal  duty,  garnishee  failing  to  answer  through,  and  judgment 
against  him,  judgment  set  aside  at  same  term :  50  Ga.  575. 


1225  SECOND  TITLE.— CHAPTER  11,  ARTICLE  5.  §4735 

Exemptions  from  garnishment. 

Negotiable  instruments,  debts  secured  by,  subject  of  garnishment:  18  Ga. 
650 ;  55/615.  Notes  as  subject  of  garnishment :  5  Ga.  424 ;  6/550.  Purchaser 
bona  fide  of  negotiable  note  before  due  can  collect  same,  notwithstanding 
maker  is  garnished  :  38  Ga.  18. 

Non-resident,  property  of,  in  this  State,  subject  to  garnishment:  30  Ga.  440. 

Officer  of  government  not  subject  to  garnishment,  etc. :  55  Ga.  98. 

Partnership,  debtor  to,  after  dissolution  and  division  of  debt,  liable  in  gar- 
nishment, etc. :  23  Ga.  164.  Signing  firm  name  by  individual  member  of  part- 
nership to  bond  when  he  is  plaintiff  in  garnishment:  51  Ga.  575. 

Payment  to  sheriff  on  execution  in  favor  of  a  debtor  who  is  creditor  of  gar- 
nishee, held  good:  52  Ga.  472.  Better  be  made  into  court  where  there  are 
several  judgments:  41  Ga.  694. 

Practice  in  Augusta  circuit  in  garnishment  cases  not  interfered  with :  55 
Ga.  98. 

Process  not  dismissed,  when  plaintiff's  attorney  in  common-law  case  signed 
bond  as  security  :  55  Ga.  615. 

Purchase-money,  attachment  for,  under  section  4539  of  Code,  cannot  be 
levied  by  garnishment  on  property  other  than  that  described  in  affidavit :  56 
Ga.  278. 

Railroad,  summons  of  garnishment  requiring  agent  of,  to  answer  what  he 
owes,  not  sufficient  to  ground  judgment  against  company  :  55  Ga.  132;  60/552. 

Receiver,  plaintiff  in  garnishment  proceedings  files  bill,  and  has  himself 
appointed  :  61  Ga.  437. 

Salaries  of  officers  of  municipal  corporations,  where  not  subject  to  garnish- 
ment: 26  Ga.  113  ;  54/399.     Of  teachers  of  public  schools,  not:  54  Ga.  109. 

Set-off,  garnishee  pleading,  in  answer,  rules  as  to :  55  Ga.  276. 

Several  garnishments  against  maker  of  note,  in  different  courts,  and  distri- 
bution of  fund :  35  Ga.  278. 

Sheriff,  having  collected  money  for  plaintiff  in  execution,  liable  to  garnish- 
ment :  50  Ga.  108.  Garnishment  on  defendant  in  fi.  fa.  is  excuse  for  failing  to 
make  money  on  execution :  51  Ga.  606. 

Stockholder  in  bank  not  liable  to  garnishment,  after  transfer  of  stock:  24 
Ga.  540.     Creditors  of,  of  Eatonton  Railroad,  cannot  garnish  stock:  25  Ga.  297. 

Summons  of  garnishment  founded  on  attachment,  may  issue  after  return 
term  of  the  attachment,  without  additional  bond  and  affidavit:  35  Ga.  229. 

Transferee  of  note  on  which  suit  was  pending  in  name  of  transferor,  allowed 
garnishment:  9  Ga.  510. 

Traverse  of  answer,  presenting  no  direct  issue,  etc.,  is  insufficient,  and 
should  be  stricken  :  60  Ga.  554. 

Wages,  daily  and  weekly,  exemption  of,  from  garnishment,  extends  to  over- 
seers, when:  25  Ga.  571.  Monthly,  of  railroad  clerk,  when  not  subject:  51 
Ga.  576. 

Warehouseman  subject  to  garnishment  when  cotton  was  stored:  7  Ga.  104. 

Western  and  Atlantic  Railroad,  superintendent  of,  was  not  subject  to  gar- 
nishment :  37  Ga.  240. 

Notes  from  decisions  since  Code  of  1882  : 
Comity,  statutory  exemptions  from  garnishment  have  no  extraterritorial 

force  perse;  "reciprocity  is  comity":  73  Ga.  338;  citing  30  Ga.  440;  34/511- 

523 ;  distinguishing  60  Ga.  525. 

Distress  warrant,  though  garnishment  cannot   issue  on  distress  warrant, 

justice  collecting  money  on  such  garnishment  without  objection,  not  liable  to 

rule :  76  Ga.  762. 

General  waiver  of  laborer's  exemption,  in  note,  void :  75  Ga.  471. 


Aim  SECOND  TITLE.— CHAPTER  12.  1226 

Of  the  illegality  of  executions. 

Judgment,  garnishee  has  no  right  to  inquire  into  validity  of  judgment  of 
plaintiff  against  defendant,  until  traverse  sustained  and  judgment  about  to 
be  entered  against  him.  Error  for  court  to  entertain  motion  of  garnishee  to 
set  aside  judgment  against  defendant:  80  Ga.  624.  Judgment  rendered  against 
garnishee  not  answering  for  two  terms,  although  term  of  court  abolished  at 
which  he  was  directed  to  answer :  93  Ga.  272. 

Malicious  suit,  to  throw  light  on  question  of  malice  in  suing  out  process  of 
garnishment,  previous  unsuccessful  application  for  receiver,  admissible  evi- 
dence :  86  Ga.  25. 

Municipal  corporations,  not  subject  to  garnishment  for  sums  due  con- 
tractor: 81  Ga.  796  ;  92/361 ;  although  work  completed  :  95  Ga.  747.  Municipal 
police  not  subject  to  garnishment  for  effects  coming  into  his  hands  as  an  offi- 
cer, without  owner's  consent :  92  Ga.  651.  City  not  subject  to  garnishment 
for  money  due  for  work  on  schoolhouse :  81  Ga.  796. 

Power  of  attorney  to  collect,  with  oral  instructions  to  apply  proceeds  of  in- 
surance policy  to  payment  of  debt,  not  operate  to  transfer  same,  against  gar- 
nishment creditor :  86  Ga.  582. 

Railroad  passing  through  and  chartered  in  both  Tennessee  and  Georgia, 
garnishment  in  Georgia  will  not  catch  wages  earned  in  Tennessee:  74  Ga.  548; 
distinguishing  73  Ga.  337. 

State,  trustees  of  deaf  and  dumb  asylum,  not  subject  to  process  of  garnish- 
ment: 85  Ga.  481. 

Transferee,  where,  after  transfer  of  negotiable  note,  maker  garnished  in 
suit  against  payee  answers  indebted,  but  no  judgment  is  entered,  judgment 
obtained  by  transferee  will  protect  garnishee  :  74  Ga.  5. 


CHAPTER  12. 

OF   THE   ILLEGALITY   OF    EXECUTIONS. 

ACoDb9509.  §4736.  (3664.)  Illegality,  how  taken.  When  an  execution  against 
ACobJtf!i4  the  property  of  any  person  shall  issue  illegally,  or  shall  be  proceed- 
$$4i56, 566i.  jng  illegally,  and  such  execution  shall  be  levied  on  property,  such 
person  may  make  oath  in  writing,  and  shall  state  the  cause  of  such 
illegality,  and  deliver  the  same  to  the  sheriff,  or  other  executing  of- 
ficer, as  the  case  may  be,  together  with  .bond  and  good  security  for 
the  forthcoming  of  such  property,  as  provided  by  this  Code. 

When  no  second  affidavit:  2  Ga.  367.  Sheriff  may  disregard  an  insufficient 
affidavit:  28  Ga.  613;  11/294.  Is  the  remedy  where  execution,  although  is- 
sued legally,  is  proceeding  illegally:  17  Ga.  211.  Section  referred  to  and  con- 
strued: 41  Ga.  695.  Not  to  stay  execution  because  judgment  irregular:  54 
Ga.  494 ;  51/323.  When  under  this  section  defendant  filing  illegality  need  not 
give  forthcoming  bond  or  pay  costs:  53  Ga.  43;  63/520.  No  affidavit  of  ille- 
gality where  defaulting  tax-collector:  21  Ga.  50.  When  motion  to  dismiss 
proper:  34  Ga.  427.  Where  omission  in  judgment  no  ground  for  illegality:  26 
Ga.  162.    By  one  partner:  60  Ga.  628. 

That  levy  does  not  state  property  levied  on  is  property  of  defendant,  no 
ground  for  illegality  :  65  Ga.  328. 

Illegality  will  not  lie  to  comptroller-general's^,  fa.  against  defaulting  tax- 
collector  :  65  Ga.  548. 


lm  SECOND  TITLE.— CHAPTER  12.  §4736 

Of  the  illegality  of  executions. 

Illegality  to  tax^.  fa.  held  by  transferee,  on  ground  of  payment  to  trans- 
feree, held  not  demurrable  :  66  Ga.  88. 

Affidavit  must  distinctly  negative  jurisdiction  and  service ;  application  for 
injunction  not  good  ground  :  66  Ga.  254. 

Not  lie  for  variance  between  execution  and  judgment,  unless  material:  68 
Ga.  158. 

Excessive  levy  as  ground ;  that  land  levied  on  not  defendant's,  no  ground: 

68  Ga.  158. 

Execution,  in  favor  of  one  as  administrator,  levied  after  death  of  adminis- 
trator, and  while  intestate's  estate  not  represented,  no  ground  for  illegality: 

69  Ga.  289. 

Judgment  by  default  on  garnishment  against  corporation,  pending  applica- 
tion for  charter,  attacked  by  illegality  as  void  :  69  Ga.  751. 

Alleging  pleadings  so  deficient  that  legal  judgment  could  not  be  rendered, 
insufficient :  70  Ga.  646. 

Various  grounds  here  held  insufficient,  and  affidavit  dismissed :  70  Ga.  646. 

Illegality  properly  sustained  to  process  on  a  decree,  issued  by  clerk  and  com- 
manding sheriff  to  abate  nuisance :  71  Ga.  256. 

Sufficient  to  swear  that  he  was  "advised  and  believed"  that  it  was  proceeding 
illegally.     Ground  good  that  there  was  no  entry  for  seven  years:  71  Ga.  293. 

Lies  only  for  defendant ;  if  filed  by  one  not  a  defendant,  dismissed :  72  Ga. 
186. 

Effect  of  order  sustaining  illegality  and  declaring  judgment  a  nullity  was  to 
restore  parties  to  position  held  before  judgment:  73  Ga.  50. 

Affidavit  of  illegality  construed  strictly  against  affiant :  73  Ga.  94. 

Affiant  must  swear  positively ;  best  of  knowledge  and  belief,  insufficient :  73 
Ga.  247  ;  citing  58  Ga.  445. 

Affidavit  by  defendant's  executor,  to  best  of  knowledge  and  belief,  insuffi- 
cient :  80  Ga.  774. 

Illegality  lies  to  executor  from  chancery  decree:  '73  Ga.  796. 

That  land  not  sufficiently  described  in  advertisement,  no  ground  for  illegal- 
ity :  75  Ga.  230. 

Will  not  lie  for  excessive  levy :  77  Ga.  46 ;  see  also  57  Ga.  68. 

Judgment  by  justice  of  peace  related  to  party,  not  attacked  by  illegality : 
77  Ga.  46. 

Officer's  refusal  to  levy  on  property  pointed  out  by  defendant,  will  not  de- 
feat process :  77  Ga.  83. 

Affidavit  containing  only  general  allegations,  with  conclusions  drawn  there- 
from, demurrable:  77  Ga.  89. 

Illegality  overruled  where  execution,  in  not  following  decree,  benefits  com- 
plaining party  :  77  Ga.  126. 

General  allegations  in  illegality,  in  conflict  with  official  entry,  not  consid- 
ered :  77  Ga.  126. 

Allegation,  by  surety,  of  conversion  of  sufficient  property,  by  plaintiff,  to  pay 
decree,  good  :  77  Ga.  127. 

Equitable  defense  to  execution,  may  be  set  up  by  illegality:  77  Ga.  127. 

Illegality  proper  remedy  where  judgment  without  jurisdiction:  77  Ga.  330. 

Lapse  of  one  year  from  time  of  levy  before  seizure,  etc.,  no  ground  of  ille- 
gality :  77  Ga.  528. 

Misdescription  in  forthcoming  bond,  i.  e.,  variance  from  description  in  levy, 
should  not  benefit  obligor  in  suit  on  bond.  Proof  that  affidavit  of  illegality 
disposed  of,  that  property  advertised  and  not  produced,  essential  to  recovery 
on  forthcoming  bond :  81  Ga.  199. 


§§4737, 4738  SECOND  TITLE.— CHAPTER  12.  1228 

Of  the  illegality  of  executions. 

Law  conclusively  presumes  that  all  grounds  of  illegality,  apparent  when 
affidavit  filed,  were  included:  81  Ga.  199. 

Pending  illegality,  fi.  fa.  withdrawn  for  another  levy,  former  levy  not  ren- 
dered illegal :  84  Ga.  117. 

Action  for  damages  for  deterioration,  cannot  be  maintained  by  plaintiff,  on 
forthcoming  bond,  in  illegality  case:  85  Ga.  136. 

Affidavit  of  illegality,  complying  with  terms  of  special  act,  defendant  en- 
titled to  trial  upon  merits  :  86  Ga.  301. 

That  another's  taxes  assessed  too  low,  or  on  wrong  basis,  not  ground  for 
illegality :  89  Ga.  598. 

Illegality  alleging  only  that  defendant  had  paid  more  than  fi.  fa.  on  plain- 
tiff's debts  under  garnishments,  dismissed :  91  Ga.  39. 

Dismissal  of  levy  on  one  defendant's  property  and  levy  on  another's,  not 
ground  for  illegality  :  91  Ga.  64. 

Illegality  to  execution  for  costs,  including  witnesses'  fees,  on  ground  that 
witness  claimed  too  much — nature  of  issue  and  proof:  93  Ga.  575. 

Where  execution  was  proceeding  by  levy  against  principal  debtor,  in  favor 
of  surety,  and  illegality  setting  up  payment  held  good :  93  Ga.  781. 

Illegality  where  execution  proceeding  under  section  547,  judgment  being 
void  for  want  of  jurisdiction  :  95  Ga.  703. 

ACobb3!i4  §4737.  (3665.)  No  illegality  until  after  levy.  No  affidavit  of  ille- 
gality shall  be  received  by  any  sheriff,  or  other  executing  officer, 
until  a  levy  has  been  made. 

Returnable  to  next  regular  term,  and  not  to  adjourned  session  of  same  court : 
45  Ga.  300.  When  fatal  defect  apparent  on  face  of  execution,  illegality  sus- 
tained) whether  sets  forth  good  grounds  or  not:  59  Ga.  799.  Sheriff  not  in 
default  in  not  selling  property,  proper  illegality  proceeding  having  been  insti- 
tuted :  60  Ga.  410. 

Lies  only  in  favor  of  defendant:  72  Ga.  186. 

Where  court  sustained  two  grounds  of  illegality  and  dismissed  levy,  defend- 
ant could  not  except  to  judgment  overruling  others:  76  Ga.  101. 

Defendant  reciting  levy  and  giving  forthcoming  bond,  estopped  to  deny  fact 
of  levy :  84  Ga.  117. 

§4738.  (3666.)  Illegality,  how  returned  and  tried.  When  the  levy 
shall  have  been  made,  and  affidavit  and  bond  delivered  to  the  officer 
as  herein  provided,  it  shall  be  the  duty  of  such  officer  to  suspend 
further  proceedings  on  such  execution,  and  return  the  execution, 
affidavit  and  bond,  to  the  next  term  of  the  court  from  which  the  ex- 
ecution issued,  and  it  shall  be  the  duty  of  said  court  to  determine 
thereon  at  the  first  term  thereof,  unless  the  plaintiff,  or  his  attor- 
ney, desire  to  controvert  the  facts  contained  in  said  affidavit,  in 
which  case  an  issue  shall  be  joined,  which  issue  shall  be  tried  by  a 
jury  at  the  same  term,  unless  good  cause  is  shown  for  a  continuance. 

Duty  to  return  :  71  Ga.'295. 

Constable  not  liable  for  turning  over  to  defendant  in  fi.  fa.  property  to 
which  illegality  verdict  entitled  him,  though  verdict  reversed  on  certiorari:  79 
Ga.  611. 

All  evidence  in  support  of  illegality  ruled  out,  submission  to  jury  improper: 
81  Ga.  162. 
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Affidavit  of  illegality  filed,  and  affiant  failing  to  appear  at  trial,  should  be  dis- 
missed, not  tried  ex  parte:  86  Ga.  482. 

Defendant  must  file  illegality  in  court  where  tax  execution  is  returnable  by 
statute,  or  abandon  remedy  altogether:  89  Ga.  598. 

§4739.  (3667.)  Damages  for  delay  only.  Upon  the  trial  of  an  is-  Apetf91859' 
sue  formed  on  an  affidavit  of  illegality  filed  in  the  superior  courts,  1871~2'p-62- 
the  jury  trying  the  case  shall  have  power  to  assess  such  damages, 
not  exceeding  twenty-five  per  cent.,  as  may  seem  reasonable  and 
just,  upon  the  principal  debt,  provided  it  shall  be  made  to  appear 
that  such  illegality  was  interposed  for  delay  only.  And  whenever 
an  illegality  may  be  dismissed  for  insufficiency,  or  informality,  or  is 
withdrawn,  plaintiffs  in  execution  shall  have  full  power  to  proceed, 
as  is  provided  in  this  Code  in  cases  where  claims  may  be  dismissed 
or  withdrawn. 

Damages  for  delay  under  this  section :  4  Ga.  282.  Where  twenty  per  cent, 
damages  held  to  be  too  much :  50  Ga.  635.     Recovered  for  delay :  49  Ga.  280. 

Illegality  may  be  withdrawn  subject  to  plaintiff's  right  to  proceed,  etc. :  69 
Ga.  284. 

§4740.  (3669.)  Property  may  be  sold  under  other  executions .  When  an  i^tll?4^1fl- 
execution  has  been  levied  on  property,  and  an  affidavit  of  illegality 
filed  to  stay  proceedings  thereon,  the  property  so  levied  on  shall  be 
subject  to  levy  and  sale  under  other  execution,  and  the  officer  mak- 
ing the  first  levy  shall  claim,  receive,  hold,  and  retain  such  amount 
of  the  proceeds  of  the  sale  as  the  court  shall  deem  sufficient  to  pay 
the  execution  first  levied,  including  interest  up  to  the  time  of  the 
court  at  which  said  illegality  shall  be  determined;  and  any  bond 
given  by  the  defendant  on  filing  such  affidavit  shall  be  released  and 
discharged  so  far  as  relates  to  the  property  sold. 

§4741.  (3670.)  Who  may  file  illegality.  An  affidavit  of  illegality 
may  be  filed  by  an  attorney  in  fact,  or  an  executor,  administrator, 
or  other  trustee. 

Not  made  by  codefendant  when  execution  not  proceeding  against  him :  34 
Ga.  268.     By  a  temporary  administrator :  39  Ga.  565. 

Affidavit  filed  by  executor,  verifying  grounds  "to  the  best  of  his  knowledge 
and  belief,"  not  sufficient:  80  Ga.  774. 

Agent  making  affidavit  of  illegality,  not  necessary  that  his  authority  be  in 
writing :  86  Ga.  760. 

§4742.    (3671.)    When  illegality  cannot  go  behind  judgment.      If  the $$S741, soos. 
defendant  has  not  been  served,  and  does  not  appear,  he  may  take 
advantage  of  the  defect  by  affidavit  of  illegality;  but  if  he  has, had 
his  day  in  court,  he  cannot  go  behind  the  judgment  by  an  affidavit 
of  illegality. 

Cannot  go  behind  the  judgment :  57  Ga.  608 ;  62/36-39 ;  7/204 ;  22/570.  The 
validity  of  judgment  could  not  be  attacked  by  :  8  Ga.  143 ;  11/137.  When  can- 
not set  up  by  illegality  a  defense  which  should  have  been  made  when  judg- 
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ment  rendered  :  43  Ga.  273.  Can  only  insist  on  the  hearing  on  grounds  taken 
in  the  illegality :  49  Ga.  549.  Demurrer  to  illegality  sustained,  in  that  it  did  not 
set  forth  and  disclose  sufficient  grounds:  49  Ga.  578.  Where  omitted,  grounds 
of  illegality  should  have  been  included  in  first  affidavit  of  illegality  :  55  Ga.  335- 
On  ground  that  no  service  or  appearance  to  suit  on  which  execution  founded : 
55  Ga.  396-398;  26/140;  59/465.  Injunction  where  illegality  would  not  go  be- 
hind the  judgment:  57  Ga.  46,  47. 

Question  settled  by  verdict  cannot  be  raised  by  illegality  to  fi.  fa.  founded 
thereon :  65  Ga.  45. 

Illegality  not  remedy  to  set  aside  judgment  because  rendered  as  by  default 
while  issuable  plea  filed :  68  Ga.  65 ;  citing  63  Ga.  510 ;  64/565. 

Statute  of  limitations  not  good  as  ground  of  illegality  after  judgment:  68 
Ga.  83. 

As  to  setting  up  want  of  service  by  illegality,  record  showing  untraversed 
return  of  service,  etc. :  68  Ga.  215;  see  also  55  Ga.  677. 

Surety  on  claim  bond  bound  by  verdict  and  judgment  for  damages,  etc., 
and  cannot  go  behind  it  by  illegality :  68  Ga.  247. 

Legality  of  judgment  affirmed  by  Supreme  Court,  not  attacked  by  illegality 
for  errors  which  could  have  been  excepted  to :  68  Ga.  296. 

Defendant  cannot  set  up  by  illegality  defenses  which  might  have  been  urged 
before  judgment ;  as  to  want  of  jurisdiction ;  validity  of  judgment  not  at- 
tacked :  69  Ga.  180.     See  59  Ga.  606. 

Unless  void,  judgment  cannot  be  attacked  by  illegality  ;  irregularities  may 
be  corrected  by  motion :  71  Ga.  11. 

Effect  of  order  sustaining  illegality  and  declaring  judgment  void,  was  to  re- 
store parties  to  position  held  before  judgment:  73  Ga.  50. 

Cannot  go  behind  decree :  77  Ga.  126. 

Plaintiff  dying  and  executor  made  party  without  notice  to  defendant  who 
had  good  defense,  illegality  lay,  when :  75  Ga.  629. 

Where  defendant  had  had  day,  and  at  most  judgment  was  only  irregular: 
83  Ga.  77. 

Too  late  after  judgment  on  appeal  to  superior  court  to  set  up  by  illegality 
that  justice  court  was  not  held  at  lawful  court-house :  88  Ga.  161. 

Where  defendant  in  justice  court  resided  in  another  county,  personal  serv- 
ice ineffectual ;  judgment  a  nullity :  89  Ga.  254 ;  citing  68  Ga.  354. 

But  as  court  had  jurisdiction  of  subject-matter  had  defendant  been  resi- 
dent, he  had  had  day  in  court:  89  Ga.  254;  citing  69  Ga.  183;  distinguishing 
48  Ga.  491. 

Defendant  in  suit  filed  after  return  day,  offering  plea  at  second  term,  re- 
fusal to  allow  which  not  excepted  to,  had  had  day  in  court:  90 Ga.  253. 

Illegality  by  one  defendant  on  ground  that  mere  surety  for  other  defendant, 
not  lie,  when :  91  Ga.  64. 

Judgment  wholly  void  for  want  of  jurisdiction,  illegality  lies:  91  Ga.  264. 

Ostensible  surety  on  bond  under  section  4605,  may  file  illegality  to  execu- 
tion on  judgment  on  said  bond,  on  ground  of  forgery:  93  Ga.  579. 

General  Note  on  Illegality. 

Notes  from  Code  of  1882 : 

Administrator,  illegality  lies  to  levy  on  private  property  of,  when :  44  Ga. 
616. 

Affidavit  must  contain  all  grounds  existing  at  the  time:  2  Ga.  367;  55/335. 
No  second,  allowed  for  causes  existing  at  time  of  first:  2  Ga.  367;  53/388. 
As  to  what  second  should  show:  59  Ga.  260.  Amendable  instanter,  when:  8  Ga. 
317 ;  14/36.  Insufficient,  sheriff  may  disregard :  11  Ga.  294.  Sheriff  liable  to 
injured  party  if  wrong:  28  Ga.  613.     Amendable,  when  :  45  Ga.  610.     Keturn- 
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able  to  next  term  of  court  issuing  execution :  45  Ga.  300.  Must  distinctly  pre- 
sent the  matter  relied  on  :  50  Ga.  210.  Alleging  judgment  is  for  sum  consider- 
ably greater  than  verdict,  insufficient :  46  Ga.  282.  "To  best  of  knowledge  and 
belief,"  not  sufficient:  58  Ga.  445.  Prior,  by  one  defendant,  where  no  bar  to 
codefendant:  61  Ga.  521.  Showing  judgment  dormant,  not  demurrable:  61  Ga. 
16.  Grounds  of,  should  be  set  out  clearly,  etc. :  62  Ga.  166.  To  execution,  for 
causes  existing  prior  to  judgment,  overruled:  7  Ga.  204.  To  judgment,  on 
ground  of  magistrate's  misconduct,  demurrable :  63  Ga.  510. 

Agreement,  executory,  no  ground  of  illegality :  60  Ga.  430. 

Attachment,  when  illegality  good  defense  to  judgment  in:  54  Ga.  575. 

Attorney,  illegality  to  execution  to  enforce  lien  for  fees,  dismissed:  53  Ga. 
43.    Contract  before  judgment  not  set  up  after:  57  Ga.  608. 

Award  of  arbitrators,  illegality  to,  did  not  lie :  37  Ga.  35. 

Bond,  when  not  necessary,  etc. :  52  Ga.  396 ;  53/43,  568 ;  54/693. 

Costs  in  superior  court,  illegality  to  execution  for:  21  Ga.  381. 

Day  in  court,  defendant  having  had,  cannot  go  behind  the  judgment :  43  Ga. 
274,  275 ;  44/44. 

Decree  not  signed,  illegality  to,  sustained :  54  Ga.  486. 

Defense  that  could  have  been  made  to  the  action,  no  ground  for  illegality: 
45  Ga.  131. 

Discharge  in  bankruptcy  not  set  up  by  illegality :  61  Ga.  500. 

Dismissal  of  illegality,  when  no  bar  to  motion  to  set  aside  judgment:  54 
Ga.  338. 

Dormant  fi.  fa.,  illegality  to,  sustained:  9  Ga.  400. 

Evidence  confined  to  grounds  of  affidavit :  8  Ga.  317.  Official  return  as :  52 
Ga.  646.  Eeturn  of  dead  sheriff  good :  53  Ga.  556.  Parol  not  admissible,  etc. : 
60  Ga.  614.  When  there  is  a  written  agreement  of  settlement,  it  is  best :  62  Ga. 
161.  Burden  of  proof  on  defendant  when  payment  is  ground  of  illegality  :  62 
Ga.  160. 

Forthcoming  bond,  failure  to  give,  no  ground  to  dismiss  affidavit  of  illegal- 
ity: 53  Ga.  43,569. 

Garnishment  without  proper  affidavit  and  bond  ground  for  illegality :  61  Ga. 
370. 

Homestead  protected  by  illegality,  etc. :  59  Ga.  817. 

Judgment,  validity  of,  cannot  be  attacked  on  illegality  to  the  execution:  8 
Ga.  143;  11/137.  Charge  that  the  execution  issued  from  "bogus,"  too  general: 
50  Ga.  622.  Irregular,  no  ground  of  illegality :  51  Ga.  324 ;  54/494.  Illegal,  no 
ground:  53  Ga.  86.  Affidavit  cannot  go  behind,  etc. :  57  Ga.  608  ;  59/604.  On 
insufficient  evidence,  or  by  default,  conclusive,  when:  64  Ga.  565.  Rendered 
by  court  not  having  jurisdiction,  remedy  by  illegality:  46  Ga.  396. 

Jurisdiction,  illegality  remedy  as  to  question  of:  48  Ga.  491. 

Levy  excessive,  illegality  not  remedy  for:  57  Ga.  68.  Motion  to  dismiss 
proper  remedy,  when  :  34  Ga.  427. 

Notice  of  suit,  averment  that  defendant  had  not  had,  not  demurrable:  52 
Ga.  523. 

Partners,  no  ground  of  illegality  that  partner  was  not  sued  in  his  own 
county,  etc. :  54  Ga.  486.    Illegality  by  one :  60  Ga.  628. 

Practice,  superior  court  can  cause  defendant  to  make  abstract  of  affidavit, 
etc. :  41  Ga.  691. 

Relief  Act  of  1870,  illegality  under,  because  taxes  were  not  paid  :  45  Ga.  81 ; 
47/400.     As  to  counter-affidavit :  44  Ga.  430. 

Res  judicata,  when  question  arising  is,  etc. :  40  Ga.  67  ;  42/614. 

Service,  when  none,  judgment  a  nullity,  and  illegality  lies:  26  Ga.  140. 
Acknowledgment  of,  nq  waiver  of  jurisdiction :   48  Ga.  491.    Nineteen  days 
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before  judgment,  when  sum  is  over  $50.00,  ground  for  illegality :  56  Ga.  282. 
Affidavit  of  want  of,  and  no  knowledge  of  suit,  good  ground :  59  Ga.  461. 
Traverse  of  sheriff's  return  of,  must  be  made  at  first  term  after  notice,  and 
sheriff  made  a  party:  55  Ga.  677;  63/481.  Sheriff's  return  of,  conclusive  till 
traversed :  55  Ga.  396.  Affidavit  showing  want  of,  and  that  defendant  was  not 
resident  of  the  county,  etc.,  dismissed:  49  Ga.  549,  578. 

Surety,  judgment  against  principal  and  surety  generally,  no  ground  for  ille- 
gality :  26  Ga.  162.  When  released  by  agreement  with  plaintiff,  illegality  a 
remedy :  51  Ga.  424.  Affidavit  of  illegality  by :  56  Ga.  174.  In  bail-trover,  can- 
not go  behind  judgment:  61  Ga.  544.  On  supersedeas  bond,  illegality  by,  should 
have  been  dismissed :  61  Ga.  255. 

Stay  bond,  illegality  under:  35  Ga.  254;  38/141. 

Stockholder  in  corporation  individually  liable,  entitled  to  illegality:  22  Ga. 
86 ;  52/310.     Who  has  had  his  day  in  court,  not  entitled :  51  Ga.  633. 
Tax  ordinance  illegal,  better  resisted  by  injunction,  when :  55  Ga.  678. 

Tax,  county,  illegality  of  fi.  fa.  for,  dismissed:  60  Ga.  349.  Illegality  sus- 
tained to  t&xfi.fa.  against  a  railroad:  66  Ga.  563. 

Tender  of  county  orders  on  fi.  fa.  issued  on  forfeiture  of  criminal  bond, 
ground  of  illegality :  63  Ga.  311. 

Variance,  immaterial,  between  verdict  and  judgment,  no  ground  for  illegal- 
ity: 19  Ga.  579.    Being  material,  execution  quashed:  39  Ga.  565. 
Notes  from  decisions  since  Code  of  1882 : 

Construed,  affidavit  of  illegality  construed  strictly  against  affiant :  73  Ga.  94. 

Demurrer,  sustained  to  part  of  illegality,  not  dismissed  as  to  whole  :  77  Ga. 
389.  Judgment  prerequisite  to  execution :  74  Ga.  831.  Motion  to  dismiss 
takes  precedence  over  one  to  quash  fi.  fa.:  77  Ga.  389.  Allegations  here  so 
uncertain  as  to  be  demurrable :  77  Ga.  528. 

Dismissal  of  levy  on  lands  of  principal,  no  ground  for  illegality  on  part  of 
surety :  91  Ga.  64. 

Grounds,  affidavit  must  distinctly  negative  jurisdiction  and  service;  appli- 
cation for  injunction  not  good  ground :  66  Ga.  254. 

Judgment  declared  void  and  illegality  sustained,  effect  was  to  restore  par- 
ties to  position  held  before  judgment:  73  Ga.  50. 

Pleading,  allegation  in  affidavit  of  illegality  that  plaintiff  in  fi.  fa.  was 
dead,  was  mere  pleading:  74  Ga.  752. 

Practice,  where  affiant  fails  to  appear  and  prosecute  illegality:  95  Ga.  307. 

Rule,  pendency  of,  against  executors  to  show  cause  why  they  did  not  pay 
up  an  execution,  no  ground  for  illegality:  74  Ga.  350.  Affidavit  of  illegality 
setting  up  deficiencies  in  sheriff's  advertisement  and  description,  no  defense 
to  rule  for  not  making  money  on  fi.  fa.:  82  Ga.  736. 

Second  illegality,  when,/?,  fa.  withdrawn  by  leave  and  second  levy  made  and 
advertised:  66  Ga.  682.  No  second  illegality  on  grounds  which  defendant 
should  have  known  when  first  filed,  although  counsel  failed  to  inform  him  of 
his  rights  :  91  Ga.  143. 

Sheriff  liable  to  injured  party  if  rejects  affidavit  of  illegality,  which  is 
pi'oper  remedy :  76  Ga.  294. 

Wife's  illegality,  to  chattel-mortgage  of  self  and  husband  setting  up  surety- 
ship, but  not  alleging  that  property  hers,  valueless:  74  Ga.  360. 
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ARTICLE  1. 

ESTABLISHMENT  OF  LOST  PAPERS  IN  SUPERIOR  COURT, 

§4743.   (3980.)    Office  papers  may  be  established  instanter.     Upon  the  ^5JtJ5«8 
loss  of  any  original  petition,  answer,  declaration,  plea,  bill  of  in-§5673- 
dictment,  special  presentment,  or  other  office  paper,  a  copy  may  be 
established  instanter  on  motion. 

Stated  :  57  Ga.  249.  Notice  not  indispensably  necessary :  3  Ga.  121.  Applica- 
tion to  establish  copy  of  lost  writ,  process,  bail-bond,  etc. :  20  Ga.  11, 12.  Trial 
should  not  proceed  until  lost  counter-affidavit  to  enforcement  of  mechanic's 
lien  established :  56  Ga.  592.  When  a  certiorari  not  filed  in  office  or  in  pos- 
session of  clerk  of  superior  court,  was  not  such  office  paper  as  could  be  estab- 
lished under  this  section  :  58  Ga.  469,  470.  Record  and  bill  of  exceptions  lost 
in  transmission,  should  have  moved  to  establish  copies  at  term  of  court  where 
returnable:  59  Ga.  242,  642-644.  Voluntary  bond  in  criminal  case,  delivered 
to  clerk  and  deposited,  is  an  office  paper,  and  established  by  copy  at  once  and 
without  notice :  63  Ga.  702. 

Stated :  69  Ga.  290. 

Neither  entry  on  docket  nor  order  on  minutes  essential  to  establishment  of 
copy  amendment  to  declaration :  65  Ga.  23. 

Continuance  not  granted  to  enable  copy  to  be  established,  no  reason  for 
delay  being  shown  :  70  Ga.  168. 

Copy  of  lost  declaration  and  process  allowed  to  be  established,  when:  86 
Ga.  74. 

Where  lost  paper  is  part  of  muniment  of  title  in  ejectment  pending  in 
another  court,  notice  should  be  given;  if  not  given,  order  nunc  pro  tunc  ex- 
cluded :  69  Ga.  369 ;  70/783. 

To  establish  copy  judgment,  it  may  be  proper  to  notify  opposite  party :  92 
Ga.  379. 

Where  court  properly  suspended  claim  case  to  allow  copy  mortgage./?,  fa. 
established.  Calling  copy  "alias,"  immaterial.  Minor  discrepancies  not  work 
new  trial :  88  Ga.  421. 

Copy  must  be  in  all  respects  accurate,  including  all  entries:  90  Ga.  582. 

§4744.  (3981.)  Papers  sued  on  are  office  papers,  when.  The  instru- 
ment sued  on  shall  be  deemed  an  office  paper,  after  the  case  of  which 
it  is  the  foundation  has  gone  to  trial. 

See  59  Ga.  643. 

§4745.   (3982.)  How  other  papers  are  established.      The  owner  of  a  Actsy.855-6, 
paper  (other  than  an  office  paper,  and  which  cannot  be  sued  on  and$4767- 
collected  in  a  justice's  court)  lost  or  destroyed,  desiring  to  establish 
the  same,  shall  present  to  the  clerk  of  the  superior  court  of  the  ■ 
county  where  the  maker  of  the  paper  resides,  if  a  resident  of  this 
78 


§§4745-4749      SECOND  TITLE.— CHAPTER  13,  ARTICLE  1.  1234 

Lost  papers,  where,  when,  and  how  established;  establishment  of  lost  papers  in  superior  court. 

State,  a  petition  in  writing,  together  with  a  copy,  in  substance,  of 
the  paper  lost  or  destroyed,  as  near  as  he  can  recollect,  which  copy 
shall  be  sworn  to  by  the  petitioner,  his  agent,  or  attorney;  where- 
upon the  clerk  shall  issue  a  rule  nisi  in  the  name  of  the  judge  of  the 
superior  court,  calling  upon  the  opposite  party  to  show  cause,  if  any 
he  has,  why  the  copy  sworn  to  should  not  be  established  in  lieu  of 
the  lost  or  destroyed  original;  which  rule  shall  be  served  by  the 
sheriff,  his  deputy,  or  any  constable  of  this  State,  personally  upon 
the  party,  if  to  be  found  in  thi3  State,  twenty  days  before  the  sitting 
of  the  court  to  which  the  rule  nisi  is  made  returnable;  and  if  the 
party  cannot  be  found  in  this  State,  then  the  rule  shall  be  published 
in  some  public  gazette  of  this  State  twice  a  month  for  two  months 
before  the  final  hearing  of  the  rule. 

What  petition  must  allege,  and  as  to  making  administrators  of  deceased  co- 
obligors  parties  defendant :  lOGa.  445.  Satisfaction  and  judgment  asked  for 
in  equity  by  owner  as  to  lost  note  where  indemnity  tendered :  12  Ga.  507.  As 
to  service  personally  of  rule  nisi:  61  Ga.  295;  28/537-540.  The  application 
may  be  verified  by  one  other  than  the  party  who  best  knew  the  facts :  24  Ga. 
483,  484.  Trial  by  jury  on  issue  joined  as  to  establishing  copy  of  lost  note:  36 
Ga.  380.  When  under  Act  of  1866  copies  of  lost  bonds  or  notes,  without  requir- 
ing indemnity :  36  Ga.  212.  Where  held  as  a  right  to  establish  copy  of  lost 
note :  40  Ga.  75,  76.  A  copy  deed  established  according  to  law,  when  in  lieu  of 
original,  for  all  purposes  :  9  Ga.  440. 

Judgment  establishing  copy  not  concludes  issue  of  non  est  factum:  79  Ga. 
761. 

Substantial  copy  of  lost  paper  should  appear  in  proceedings  to  establish ; 
under  Act  of  1887  (p.  112)  abstract  company  not  compellable  by  subpoena  duces 
tecum  to  produce  their  copies  of  lost  record-books:  87  Ga.  368. 

J^ct2398556'  §4746.  (3983.)  Continuance,  when  granted.  In  a  proceeding  to  es- 
tablish lost  papers  under  the  provisions  of  the  preceding  section,  no 
continuance  shall  be  granted,  unless  it  appear  reasonable  and  just  to 
the  court;  nor  shall  a  continuance  be  allowed  to  the  same  party  more 
than  once,  except  for  providential  cause. 

Where  refusal  of  continuance  worked  no  harm :  56  Ga.  213. 

Acts  1855-e,  §4747.  (3984.)  Rule  absolute.  When  the  rule  nisi  has  been  duly 
served  as  hereinbefore  provided,  the  court  shall  grant  a  rule  absolute 
establishing  the  copy  of  the  lost  or  destroyed  paper  sworn  to,  unless 
good  and  sufficient  cause  be  shown  why  such  rule  absolute  should 
not  be  granted. 

Acts  1855-6,  §4748.  (3985.)  Certified  indorsement  of  copy.  When  the  copy  is  es- 
tablished, the  clerk  of  the  court  in  which  it  is  done  shall  furnish  the 
copy  to  the  party  who  had  it  established,  with  a  certified  indorse- 
ment thereon  of  the  day  and  term  of  the  court  when  the  rule  abso- 
lute was  granted:  Provided,  all  costs  of  the  proceeding  are  paid. 

60 Ga.  i:i3.  §4749.  Lost  note  sued  on.  A  lost  instrument  may  be  sued  on;  and 
if  a  plea  of  non  est  factum  is  filed,  the  same  may  be  met  by  proof  that 
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the  lost  note  was  genuine,  and  that  the  copy  attached  to  the  declara- 
tion is  correct. 

§4750.  (3986.)  Suit  on  lost  paper.  If  the  paper  lost  or  destroyed  ^pCt|39855"6, 
be  a  note,  bill,  bond,  or  other  instrument  upon  which  suit  may  be 
brought,  the  owner  thereof  may  institute  suit  thereon  so  soon  as  the 
rule  nisi  has  been  issued  as  hereinbefore  provided  for,  and  it  shall 
be  set  forth  in  the  declaration  that  the  paper  sued  on  is  lost  or  de- 
stroyed; and  in  no  case  shall  there  be  a  judgment  had  in  such  suit 
until  it  shall  be  determined  whether  the  application  to  establish  the 
paper  be  granted  or  not;  and  if  granted,  then  judgment  shall  be  had 
as  in  other  cases. 

This  remedy  cumulative,  and  does  not  deprive  party  of  right  to  sue  at  law: 
42  Ga.  462.  Where  proceeding  under  this  section,  and  original  note  found,  may 
amend  his  declaration :  46  Ga.  401. 

§4751.  (3987.)  Oyer  of  lost  paper  shall  not  be  demanded.  In  a  suit  ^fag855"6' 
such  as  provided  for  in  the  preceding  section,  oyer  of  the  paper  sued 
on  shall  not  be  demanded  until  at  the  time  of  the  rendition  of  judg- 
ment in  such  suit;  and  then  if  the  plaintiff  produce  a  copy  of  the 
paper,  with  a  certified  indorsement  thereon  by  the  clerk  of  the  court 
in  which  it  was  established,  as  hereinbefore  directed,  it  shall  be 
taken  and  considered  as  the  original. 

§4752.  (3988.)  When  execution  is  lost,  alias  may  issue.  When  any  Acts  1857, 
execution  which  shall  have  been  regularly  issued  from  the  superior 
courts  of  this  State  shall  be  lost  or  destroyed,  the  judge  of  the  court 
from  which  the  same  issued  may  at  any  time,  either  in  open  court 
or  vacation,  upon  proper  application  being  made  and  the  facts  proven 
by  the  affidavit  of  the  applicant,  his  agent  or  his  attorney,  or  by 
any  other  satisfactory  proof,  grant  an  order  for  the  issuing  of  an 
alias  execution  in  lieu  of  the  lost  original  execution. 

What  order  of  court  as  to  issuing  alias  fi.  fa.  should  set  forth :  9  Ga.  275. 
As  to  establishment  of  lost  fi.  fa.:  11  Ga.  637.  What  is  not  an  alias  fi.  fa.,  but 
copy  established  of  lost  fi.  fa.:  17  Ga.  187.  When  indorsement  of  alias  fi.  fa.  on 
an  execution  purporting  to  be  an  original  did  not  make  it  an  alias  fi.  fa.:  19 
Ga.  8.  Where  although  called  an  alias  fi.  fa.  it  was  only  a  copy :  58  Ga.  555. 
Where  order  for  alias  fi.  fa.  was  of  no  avail:  48  Ga.  183-186.  Where  entry  on 
established  copy  of  fi.  fa.  prevented  its  dormancy:  53  Ga.  30,31.  Notice  to 
defendant  not  necessary  in  proceeding  to  issue  an  alias  fi.  fa.  on  loss  of  the 
original,  and  will  not  preclude  him  from  showing  it  is  paid:  62  Ga.  370. 

Applicable  to  city  court  of  Savannah :  67  Ga.  32. 

One  day's  notice  to  defendant  held  sufficient:  67  Ga.  32. 
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ARTICLE  2. 

ESTABLISHMENT  OF  LOST  PAPERS  IN    JUSTICES'  COURTS. 

^)Ct245851"2'  -  §4753.  (3989.)  Papers  belonging  to  suits  may  be  established .  When 
§3963.  aDy  bond,  bill,  note,  or  other  evidence  of  debt,  or  any  summons,  ex- 
ecution, or  any  other  paper  belonging  or  appertaining  to  any  suit  or 
other  proceeding  in  any  justice's  court  of  this  State,  shall  be  lost, 
destroyed,  or  mislaid  from  the  hands  of  the  justice  of  the  peace,  such 
justice,  may,  by  reason  and  virtue  of  his  office,  establish  instanter  a 
copy  in  substance  of  such  paper  in  lieu  of  the  original  so  lost;  and 
if  any  such  paper  be  lost,  destroyed  or  mislaid  from  the  hands  of 
any  person  other  than  the  justice  of  the  peace,  the  party  plaintiff 
or  defendant,  or  any  one  interested,  wishing  to  use  such  lost  paper, 
shall  be  permitted  to  establish  and  use  in  lieu  of  the  original  a  sub- 
stantial copy  of  the  same,  by  making  affidavit  of  the  loss  of  the  orig- 
inal, and  that  the  copy  proposed  to  be  used  is  a  copy  in  substance  of 
the  lost  original. 

Copy  affidavit  and  warrant  established  before  justice  of  the  peace :  58  Ga. 
172. 

Bill  of  particulars  to  magistrate's  summons,  is  office  paper  and  may  be  es- 
tablished instanter:  91  Ga.  234. 

APct255855"6'  §4754.  (3990.)  Other  papers,  how  established.  The  owner  of  a  lost 
paper  which  may,  according  to  law,  be  sued  on  and  collected  in  a 
justice's  court,  who  wishes  to  establish  the  same,  may  present  to  one 
of  the  justices  of  the  peace  of  the  district  in  which  the  maker  resides, 
if  a  resident  of  this  State,  a  copy  in  substance  of  the  paper  lost,  as 
nearly  as  he  can  recollect,  which  copy  shall  be  sworn  to  by  the  ap- 
plicant, his  agent  or  attorney,  or  be  proved  by  other  evidence;  where- 
upon such  justice  of  the  peace  shall  issue  a  rule  nisi,  calling  upon 
the  opposite  party  to  show  cause,  if  any  he  has,  why  the  copy  should 
not  be  established  in  lieu  of  the  original  so  lost  or  destroyed;  which 
rule  shall  be  served  upon  the  party  personally,  if  to  be  found,  ten 
days  before  the  sitting  of  the  court  to  which  he  is  called  upon  to  show 
cause,  by  any  constable  of  the  State;  and  if  the  party  is  not  to  be 
found,  then  the  rule  may  be  published  in  a  public  gazette  of  this 
State  for  one  month  before  the  final  hearing  of  the  rule,  and  if  no 
sufficient  cause  be  shown,  the  justice  shall  give  judgment  establishing 
the  copy  in  lieu  of  the  original  so  lost  or  destroyed,  and  the  copy  so 
established  shall  be  certified  to  by  the  justice  of  the  court  in  which 
it  was  established,  and  shall  have  all  the  force  and  effect  of  the  orig- 
inal. 

§4755.  (3991.)  Alias  executions  from  justices1  courts.  Executions  is- 
sued from  the  justices'  courts  of  this  State,  when  lost  or  destroyed, 
may  be  supplied  by  an  alias  execution,  to  be  issued  by  the  justice  of 
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the  peace  under  the  same  rules  and  regulations  as  those  which  pre- 
vail in  the  superior  court  on  the  subject  of  issuing  alias  executions. 
Section  referred  to,  as  to  notice  being  requisite  in  proceeding  to  issue  an 
alias fi.  fa.:  62  Ga.  371. 

§4756.  (3992.)  Who  may  be  party.  In  all  cases  for  the  purpose  of  Apc-t1s3J866- 
establishing  any  lost  or  destroyed  paper  (other  than  an  office  paper), 
any  person  whose  interest  is  to  be  affected  by  the  establishment  of 
such  lost  papers  shall,  upon  motion,  by  order  of  the  court,  be  made 
a  party  defendant  to  such  proceeding,  and  be  allowed  all  the  rights 
of  defense  against  the  same  as  fully  as  if  he  was  the  maker  of  said 
lost  paper. 


ARTICLE  3. 

SUMMARY  ESTABLISHMENT  OF  LOST  PAPERS. 

§4757.  (3995a.)  Summary  establishment,  howmade.  The  owner,  or  Actf0J876' 
agent  of  said  owner,  or  legal  representative  of  the  owner  of  any  bond,  §4745- 
bill,  note,  draft,  check,  or  other  evidence  of  indebtedness,  which  has 
been  lost  or  destroyed,  may  establish  a  copy  of  the  same  in  the  fol- 
lowing summary  manner:  Said  owner,  agent  or  representative  shall 
file  a  petition  with  the  ordinary  of  the  county  of  the  residence  of  the 
alleged  debtor,  or  maker,  if  he  is  a  resident  of  this  State  (said  ordi- 
nary being  hereby  created  judicial  officer  for  the  purpose  herein), 
which  petition  must  be  sworn  to  by  the  party  applying,  and  shall 
contain  as  full  and  accurate  description  as  possible  of  said  lost  paper, 
and  of  the  loss  and  mode  of  loss,  and  of  the  inability  to  find  the 
same,  and  wherefore,  and  a  prayer  for  the  establishment  of  a  copy, 
setting  forth  the  copy  desired  to  be  established.  Thereupon  said  or- 
dinary shall  issue  a  citation,  or  notice,  to  said  alleged  debtor  or 
maker,  requiring  him  to  appear  at  a  day  not  more  than  ten  days 
distant,  and  show  cause,  if  any  he  has  and  can  show,  why  said 
copy  should  not  be  established  in  lieu  of  the  lost  original.  This 
citation  or  notice  must  be  personally  served  by  an  officer,  either 
sheriff  or  bailiff,  or  person  specially  appointed  by  said  ordinary  for 
the  purpose,  at  least  five  days  before  the  time  of  hearing.  If  no  suc- 
cessful defense  is  made  at  the  time  and  place  appointed,  the  ordi- 
nary shall  proceed  to  establish,  by  an  order  entered  on  the  petition, 
the  copy  so  prayed  to  be  established,  which  shall  have  all  the  effect 
of  said  original.  Said  petition,  notice  and  order  shall  be  entered  in 
a  book  of  record  specially  prepared  for  the  purpose.  If  the  debtor 
or  maker  so  served  shall  file  a  defense  under  oath  to  the  effect  that 
such  original  never  existed  as  claimed,  then  said  ordinary  shall  de- 
cide, after  giving  the  parties  time  for  preparation  and  hearing,  said 
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time  not  to  exceed  twenty  days,  upon  the  case  so  made,  and  if  in 
favor  of  the  applicant,  and  no  appeal  is  entered  as  hereinafter  pro- 
vided, said  decree  shall  be  entered  on  the  petition,  and  then  the  copy 
so  established  shall  have  the  same  effect  as  an  original.  If  the  ordi- 
nary's decision  is  in  favor  of  the  alleged  debtor  or  maker,  then  the 
ordinary  shall  also  enter  his  decision  on  said  petition.  In  all  cases 
all  the  proceedings  shall  be  recorded  as  above  provided.  If  either 
party  to  the  aforesaid  proceedings  shall  be  dissatisfied,  and  claim  an 
appeal,  the  ordinary  shall  grant  the  same  upon  the  applicant's 
giving  the  usual  bond  and  security  for  costs,  as  in  cases  of  appeal 
from  the  court  of  ordinary  to  the  superior  court.  Said  appeal  shall 
be  tried  in  the  superior  court  and  returned  to  the  next  term  after 
such  decision,  with  all  the  pleadings  and  proceedings  had  before  the 
ordinary.  In  the  superior  court,  said  case  shall  be  tried  and  deter- 
mined as  provided  in  section  4745,  and  the  following  sections  of  the 
Code. 


Acts  1876, 
p.  102. 


Acts  1876, 
p.  102. 


Mortgage  not  such  evidence  of  indebtedness  as  contemplated :  66  Ga.  322. 

§4758.  (3995b.)  Non-residents,  how  served.  When  the  person  alleged 
to  be  a  debtor  or  maker  of  the  lost  or  destroyed  paper  set  forth  in 
the  preceding  section,  shall  not  reside  in  this  State,  then  such  alleged 
debtor  or  maker  may  be  made  a  party  to  the  proceedings  above  men- 
tioned, by  publication  in  a  gazette  to  be  designated  by  said  ordinary 
twice  a  week  for  two  months,  and  when  so  made  a  party  (which  shall 
be  according  to  the  form  in  cases  in  chancery),  then  all  the  provi- 
sions of  this  Chapter  shall  apply  in  this  case,  and  all  the  provisions 
thereof  shall  apply  throughout,  except  as  herein  excepted. 

§4759.  (3995c.)  Compensation  of  ordinary.  The  compensation  of 
the  ordinary  for  all  services  in  such  cases  shall  be  the  sum  of  five 
dollars. 

General  Note  on  Chapter  13. — Could  be  no  establishing  of  a  guardian's 
bond  as  an  office  paper  in  superior  court :  1  Ga.  355.  Where  on  loss  of  note, 
holder  could  in  equity,  on  tendering  indemnity,  ask  satisfaction  and  payment: 
12  Ga.  507.  An  order  of  court  establishing  declaration  only,  does  not  extend 
to  process  and  service:  13  Ga.  218.  As  to  equity's  jurisdiction  in  establish- 
ment of  lost  papers :  17  Ga.  123.  Proceeding  to  establish  lost  sheriff's  deed, 
defendant  in  fi.  fa.  a  necessary  party:  18  Ga.  368.  Who  are  not  necessary 
parties :  27  Ga.  472-475.  State  should  be  a  party  to  all  proceedings  to  estab- 
lish lost  papers  belonging  to  a  State  case :  18  Ga.  527.  Superior  court  can 
rectify  order  establishing  lost  paper,  by  the  paper  itself:  19  Ga.  298.  The  con- 
tents of  a  lost  paper  determine  its  character,  and  not  the  name  that  witnesses 
give  it:  29  Ga.  356.  Where  from  the  record  it  did  not  appear  but  that  the 
copy  of  presentment  from  minutes  established  in  lieu  of  lost  original  was  the 
original  itself:  29  Ga.  523.  Need  not  establish,  but  may  recover  on  proof  of 
contents  of  lost  paper:  30  Ga.  545.  Lost  paper  must,  be  established  before 
transfer  of  papers  from  old  to  a  new  county :  30  Ga.  703.  Paper  must  be  so  es- 
tablished as  to  take  place  of  the  original,  to  be  evidence  in  suit  brought  under 
Act  of  1865 :  32  Ga.  215.     Where  in  proceedings  to  establish  a  copy  note,  all  the 
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makers,  or,  if  dead,  their  representatives,  should  be  parties:  33  Ga.  452. 
Judgment  establishing  copy  deed  in  proceeding  where  heirs  at  law  parties, 
does  not  bind  others  not  heirs  and  without  notice:  34  Ga.  167.  That  no  in- 
demnity required  in  establishing  copies  of  lost  bonds  and  notes  under  Act  of 
1866:  36  Ga.  212,  219.  Should  be  proper  affidavit  made,  to  summarily  establish 
notes  under  Acts  of  1865-6 :  45  Ga.  129.  Superior  courts  have  no  jurisdiction 
to  establish  lost  wills:  55  Ga.  601.  Originals,  pleadings,  process,  verdict, 
judgment,  lost  copy  established  instanter,  and  copy  from  clerk  of  Supreme 
Court  duly  certified,  evidence:  57  Ga.  249.  Proper  affidavit  as  to  loss  or  de- 
struction of  deed  or  other  instrument,  preliminary  to  admitting  copy  as  evi- 
dence: 56  Ga.  230;  58/567.  Note  declared  on,  lost  pending  action,  copy 
annexed  to  declaration  still  in  existence,  may  proceed  without  establishing 
the  copy:  60  Ga.  131. 

Judgment  not  reversed,  if  free  from  material  error,  because  lost  bill  of  par- 
ticulars established  is  incorrect :  91  Ga.  234. 


CHAPTER  14. 

NUISANCES  AND  THEIR  ABATEMENT. 


Ctf^' 


§4760.  (4094.)  May  be  removed,  and  how.  Any  nuisance  which  Act  1833, 
tends  to  the  immediate  annoyance  of  the  citizens  in  general,  is  man-  §$3061/8858, 
ifestly  injurious  to  the  public  health  and  safety,  or  tends  greatly  to 
corrupt  the  manners  and  morals  of  the  people,  may  be  abated  and 
suppressed  by  the  order  of  any  two  or  more  justices  of  the  peace  of 
the  county,  founded  upon  the  opinion  of  twelve  freeholders  of  the 
same  county,  who  shall  be  summoned,  sworn,  and  impaneled  for 
that  purpose;  which  order  shall  be  directed  to  and  served  by  the 
sheriff  of  the  county,  or  his  deputy. 

Where  the  costs  were  thrown  on  the  losing  party :  41  Ga.  135.  Section  re- 
ferred to  and  construed :  42  Ga.  638.  Private  nuisance  may  be  abated  under 
this  section  on  application  of  party  injured :  50  Ga.  130-133.  Justices  of  the 
peace  have  no  jurisdiction  under  this  section  to  abate  as  a  nuisance  a  bridge 
over  a  navigable  stream:  50  Ga.  156.  No  abatement  of  public  nuisance  at  in- 
stance of  a  private  individual:  50 Ga.  461.  Stopping  or  impeding  a  private  way 
may  be  abated  by  proceeding  under  this  section  :  55  Ga.  310.  And  extends  to 
a  neighborhood  road  :  61  Ga.  156.  To  what  cases  justice's  jurisdiction  to  abate 
extends :  60  Ga.  266. 

This  law  not  prevent  subsequent  legislature  from  conferring  on  town  author- 
ities the  power  to  abate  nuisance  :  70  Ga.  191. 

Statutory  remedy  to  abate  nuisance  should  be  resorted  to ;  unless  it  be  in- 
adequate to  special  facts,  equity  will  not  interfere :  83  Ga.  451. 

84761.    Public  nuisance,   how  restrained.      Private  citizens  cannot ^H^'J!!3' 

oooo,  47oo. 


451. 

806. 


generally  interfere  to  have  a  public  nuisance  enjoined,  but  the  peti-  ^  ga- 
tion  must  proceed  for  the  public  on  information  filed  by  the  solic- 
itor-general of  the  circuit. 

§4762.  (4095.)  Nuisances  in  cities,  how  abated.     If  a  nuisance  com- Act|41892> 
plained  of  exists  in  a  town  or  city  under  the  government  of  a  mayor,  $3858- 
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intendant,  aldermen,  wardens,  or  a  common  council  or  commission- 
ers, such  nuisance,  by  and  with  the  advice  of  said  aldermen,  wardens, 
council  or  commissioners,  may  be  abated  and  removed  by  order  of 
said  mayor,  intendant  or  commissioners;  but  if  the  nuisance  com- 
plained of  exists  in  a  city  having  a  population  of  twenty  thousand 
or  more,  the  police  court  of  such  city,  whether  known  as  mayor's 
or  recorder's  court,  or  otherwise  designated,  shall  have  jurisdiction 
to  hear  and  determine  the  question  of  the  existence  of  such  nui- 
sance, and,  if  found  to  exist,  to  order  its  abatement,  which  order 
shall  be  directed  to  and  executed  by  the  sheriff  or  the  marshal  of 
said  town  or  city,  or  their  deputy. 

Power  of  city  council  as  to:  6  Ga.  1;  9/281.  In  such  case  justices  of  the 
peace  have  no  jurisdiction  :  40  Ga.  87.  Where  notice  given  to  abate,  and  the 
offense  a  complete  one  as  under  the  Penal  Code,  city  council  should  bind  over 
to  court  having  jurisdiction  :  38  Ga.  542-547.  Section  cited  and  construed :  59 
Ga.  790. 

Council  requiring  building  torn  down  as  nuisance,  not  liable  as  individuals 
for  damages,  unless  they  acted  maliciously :  67  Ga.  190. 

Town  authorities  not  following  the  law,  remedy  is  by  certiorari  and  not  by 
prohibition :  70  Ga.  191. 

Legislature  may,  by  charter,  give  broader  powers  to  town  authorities:  70 
Ga.  191. 

Is  an  encroachment  on  sidewalk  for  access  to  cellar  per  se  a  nuisance?  72 
Ga.  209. 

City  could  abate  mill-pond  as  nuisance;  enjoining  abatement  was  error. 
Moreover,  if  pond  not  nuisance,  city  was  liable:  79  Ga.  807. 

If  property  is  a  nuisance,  endangering  public  health  or  safety,  may  destroy 
without  compensating  owner :  95  Ga.  323. 

§4763.  (4096.)  Notice.  Reasonable  notice  shall  be  given  to  the 
parties  interested  of  the  time  and  place  of  the  meeting  of  such  jus- 
tices and  freeholders,  or  of  such  mayor,  intendant,  aldermen,  war- 
dens, council  or  commissioners. 

Notice  must  be  given,  and  as  to  what  is  good  notice :  67  Ga.  190,  193,  194. 

Charter  of  town,  granted  after  this  law,  may  provide  mode  of  abating:  70 
Ga.  191. 

City  charter  giving  full  authority  to  remove  obstructions  from  streets,  may 
be  exercised  summarily  without  hearing:  86  Ga.  756. 

ACoDb338r7  §4764.  (4097.)  Grist  or  saw  mill,  or  other  water-machinery.  If  the 
Act|11874'  nuisance  complained  of  is  a  grist  or  saw  mill,  or  other  water-ma- 
$$806i,  3858.  chinery  of  valuable  consideration,  the  same  shall  not  be  destroyed 
or  abated  except  upon  the  affidavit  of  two  or  more  freeholders,  be- 
fore the  ordinary  of  the  county  in  which  the  nuisance  complained  of 
may  exist,  testifying  that  the  health  of  the  neighborhood,  according 
to  their  opinion  and  belief,  is  materially  injured  by  such  mill-dam, 
or  other  obstruction  to  a  watercourse  by  other  machinery,  as  may 
be  complained  of;  whereupon  it  shall  be  the  duty  of  such  ordinary, 
as  soon  as  practicable,  to  cause  a  jury  of  twelve  men  to  be  summoned 


1241  SECOND  TITLE.— CHAPTER  14.  §§4765-4767 

Nuisances  and  their  abatement. 

by  the  sheriff,  or  his  deputy,  for  the  trial  of  the  cause,  who,  together 
with  the  said  court,  shall  attend  at  the  court-house  of  said  county 
to  adjudge  the  case  of  nuisance  complained  of;  and  all  parties  shall 
have  a  reasonable  time  allowed  them  to  summon  their  witnesses  and 
procure  their  attendance. 

Authority  of  county  court  to  hear  and  determine  questions  of  abatement  of 
nuisances  under  this  section:  38  Ga.  181. 

Acts  of  1874  and  1875  merely  refer  to  and  embrace  mode  of  carrying  out  Act 
of  1833  by  juries,  etc.,  where  that  act  is  applicable:  70  Ga.  191. 

Jurisdiction  of  ordinary  not  exclusive ;  legislature  may  provide  in  town 
charter  for  the  abatement  of  this  kind  of  nuisance  by  town  authorities :  70  Ga. 
191. 

§4765.  (4097  a.)  Jury,  how  obtained  in  nuisance  cases .  In  all  cases  A^2ijk. 
of  nuisance,  when  the  nuisance  complained  of  is  grist  or  saw  mill,  1882"3'p-n- 
or  other  water-machinery  of  valuable  consideration,  and  application 
has  been  made  to  have  such  nuisance  abated,  as  is  provided  for  in  sec- 
tion 4764,  it  shall  be  the  duty  of  the  ordinary  of  the  county  to  take 
from  the  jury-list  of  file  in  the  clerk's  office  of  the  superior  court 
of  said  county  one  hundred  names,  to  be  written  on  separate  pieces 
of  paper  and  placed  by  him  in  a  box,  and  from  said  box  he  shall  draw 
twenty-four  jurors,  and  make  out  a  list  of  the  jurors  so  drawn  and 
deliver  a  copy  thereof  to  the  sheriff  or  his  deputy,  who  shall  sum- 
mon said  jurors  at  least  two  days  before  the  time  set  for  the  hear- 
ing of  said  case,  in  the  same  manner  that  jurors  are  now  sum- 
moned in  the  superior  court;  said  jurors  so  summoned  shall  attend 
at  the  court-house  of  said  county  at  the  time  specified  in  said  sum- 
mons, and  if  any  of  said  jurors  shall  be  disqualified  from  serving 
for  any  legal  cause,  it  shall  be  the  duty  of  the  sheriff  or  his  deputy, 
under  direction  of  said  ordinary,  to  summon  a  sufficient  number  of 
tales  jurors  to  complete  the  panel  of  twenty-four,  and  from  said 
panel  a  jury  of  twelve  shall  be  stricken,  the  parties  plaintiff  and 
defendant  having  six  strikes  each;  and  the  persons  serving  under 
this  section  shall  be  entitled  to  the  same  per  diem  allowed  jurors  in 
the  superior  court  of  the  county  where  such  trial  is  had. 

§4766.   (4098.)  By  whom  the  application  may  be  made.      A  public  ||3^476i. 
nuisance  may  be  abated  on  the  application  of  any  citizen  specially 
injured,  and  a   private  nuisance  on  the   application  of   the  party 
in  j  ured. 

Section  referred  to  and  construed :  50  Ga.  132 ;  55/311. 

§4767.   (4099.)  Fees  of  the  clerk,  witnesses  and  jury.     When  it  may  A(c^37!j61 
become  necessary  for  the  ordinary,  or  other  tribunal  authorized  by 
this  Code  so  to  do,  to  cause  a  jury  to  be  summoned  and  impaneled  to 
try  a  cause  of  nuisance  arising  from  water-machinery,  mill-dam,  or 
otherwise,  the  ordinary,  witnesses,  and  jurors  shall  be  allowed  such 
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fees  in  said  causes  as  are  allowed  by  law  in  like  cases  in  superior 
courts. 
ACot)b336i  §4768.  (4100.)  Fees  for  summoning  jury .  The  sheriff,  or  other  officer, 
Aetei87i-2, f or  summoning  such  jury,  shall  receive  the  sum  of  three  dollars;  and 
when  acting  under  the  order  of  said  ordinary,  or  other  tribunal, 
shall  remove  any  nuisance,  machinery,  or  mill-dams,  for  which  he 
shall  be  allowed  such  compensation  as  is  prescribed  in  section  5401 
of  this  Code. 

See  notes  to  section  3858  et  seq. 


d^  ^ 


firr*fe  CHAPTER  15. 

00-  fff- 

OFFICERS  OF  COURT,  RULES  AGAINST. 

Act  1799,         84769.   (3948.)   Officers  of  court  liable  to  suits,  etc.     All  sheriffs,  un- 

Cobb,576.         Q  \  /       JJ  J  >  J 

$$4393,44ie,  der-sheriffs,  coroners,  iailers,  and  constables,  and  other  officers  of 

4098,4365,  '  J    J  J  > 

4162,4364,  court,  shall  be  liable  to  all  actions,  suits,  and  disabilities  whatever, 

4047,4988.  '  .  '  '  ' 

which  they,  or  either  of  them,  may  or  shall  incur  for  or  on  account 
of  the  escape  of  prisoners,  or  for  or  in  respect  of  any  other  matter 
or  thing  whatever  relating  to  or  concerning  their  respective  offices. 

Debt  against  sheriff  for  an  escape:  1  Ga.  514.  As  to  constable's  liability: 
20  Ga.  598.     Rule  against  sheriff  for  negligent  escape:  1  Ga.  544;  25/465. 

No  defense  to  rule  against  constable  for  not  executing^,  fa.,  that  execution 
did  not  follow  judgment:  76  Ga.  377. 

Failure  of  constable  to  make  money  on  distress  warrant  subjected  him  to 
rule  here,  which  was  properly  made  absolute :  70  Ga.  430. 

Officer  liable  to  defendant  specially  for  refusal  to  levy  on  property  pointed 
out:  77  Ga.  83. 

Sheriff  arresting  out  of  county  without  warrant,  etc.,  liable  for  damages: 
77  Ga.  301. 

Acibb9576  §4770.  (3949.)  Liability  of  sheriffs.  The  sheriffs  of  this  State  shall 
$4397643864'  ^e  liable  to  an  action  on  the  case,  or  an  attachment  for  contempt  of 
4988.  court,  at  the  option  of  the  party,  whenever  it  appears  that  such 
sheriffs  have  injured  such  party,  either  by  a  false  return,  or  by  neg- 
lecting to  arrest  a  defendant,  or  to  levy  on  the  property  of  the  de- 
fendant, or  to  pay  over  to  the  plaintiff,  or  his  attorney,  any  moneys 
collected  by  such  sheriffs  by  virtue  of  any  fi.  fa.  or  other  legal  proc- 
ess, or  to  make  a  proper  return  of  any  writ,  execution,  or  other  process 
put  into  the  hands  of  such  sheriff. 

Liability  of  sheriff  over  as  sureties  on  deputy-sheriff's  bond :  13  Ga.  389-391. 
As  to' when  sheriff  liable  to  trespass  for  levying  execution  :  12  Ga.  613.  When 
sheriff  liable  under  a  rule  for  levying  fi.  fa.:  19  Ga.  71 ;  38/141.  For  refus- 
ing to  levy  a  merely  irregular  fi.  fa.:  19  Ga.  139,  268.  Rule  against,  for  not 
paying  over  money :  19  Ga.  298 ;  40/506.  Must  elect  to  proceed  by  action  or  rule, 
not  both,  where  aggrieved :  23  Ga.  379.    When  payment  to  sheriff  without  the 
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execution,  was  no  payment :  25  Ga.  646.  When  sheriff  not  liable  for  act  of  his 
deputy :  33  Ga.  585.  When  sheriff  liable  to  be  attached  for  failure  of  deputy 
to  pay  money  collected  on  execution:  1  Ga.  584;  but  see  3  Ga.  1.  Eemedy 
against  sheriff  for  false  and  fraudulent  return  :  7  Ga.  187.  When  rule  absolute 
against  sheriff  is  no  bar  to  suit  against  his  sureties  :  7  Ga.  445.  As  to  measure 
of  damages  against  defaulting  officer:  17  Ga.  625.  On  rule  absolute  against 
sheriff  for  money,  no  attachment  until  called  on  to  show  cause :  8  Ga.  153.  Stat- 
ute of  limitations  runs  on  liability  of  sheriff  for  money  received  on  fi.  fa.  from 
time  received :  9  Ga.  413.  Sheriff  ruled  in  superior  court  for  money  collected 
on  a  justice  of  the  peace  fi.  fa.:  23  Ga.  185.  Section  referred  to,  and  as  to 
sheriff's  costs  :  37  Ga.  605.  Remedy  by  attorney  on  sheriff's  bond :  34  Ga.  173. 
When  sheriff  not  in  contempt  for  receiving  an  illegality:  49  Ga.  112-114; 
54/600;  51/315.  When  illegality  will  not  protect  him:  57  Ga.  161.  Section 
referred  to  and  construed  :  49  Ga.  611,  612.  Where  rule  should  not  have  been 
made  absolute  against  a  sheriff:  48  Ga.  521 ;  49/428;  51/610,315.  Where  it 
should  have  been  made  absolute:  53  Ga.  299;  55/87.  When  rule  absolute 
against  a  sheriff  not  an  estoppel,  but  may  go  behind  the  judgment  in  :  50  Ga. 
338.  Officer  not  liable,  without  notice  to  contrary,  for  executing  process  from 
court  of  competent  jurisdiction,  apparently  regular:  51  Ga.  270.  Where  gar- 
nishment of  defendant  in  execution  no  excuse  for  sheriff  not  paying  money  due 
on  fi.  fa.:  51  Ga.  606.  In  rule  against  sheriff  for  contempt  for  failing  to  levy 
executions,  may  show  the  property  to  be  levied  on  belonged  to  another  than 
defendant  in  execution  :  56  Ga.  417.  And  may  show  thatj?.  fa.  paid  off  in  whole 
or  part:  57  Ga.  161.  Where  sheriff  answers  to  rule,  no  property  on  which  to 
levy:  57  Ga.  188.  For  refusing  to  levy,  must  show  sheriff  in  contempt  of 
court,  and  plaintiff  injured  thereby:  56  Ga.  634;  64/749,750.  When  officer 
could  not  attack  the  judgment  for  fraud,  as  protection  for  not  levying  the  ex- 
ecution :  56  Ga.  613.  When  attached  for  contempt :  60  Ga.  244.  Defense  by 
sheriff  and  sureties  on  bond  for  his  not  levying^,  fa.,  that  homestead  taken  on 
the  land :  60  Ga.  642.  Liability  of  sheriff  in  attachment  for  not  taking  re- 
plevy bond:  59  Ga.  359-361.  Only  United  States  marshal,  not  his  deputy, 
liable  for  neglect  of  official  duty :  59  Ga.  432. 

See  notes  to  section  4416. 

Money  rules  to  determine  priority  of  liens  are  equitable  proceedings,  and 
should  be  determined  accordingly :  75  Ga.  63. 

Liable  to  plaintiffs  in  fi.  fa.  for  failure  to  properly  execute  and  return  final 
process  ;  remedy  and  measure  of  liability :  65  Ga.  268. 

Where  officer  fails  to  collect  money  on  fi.  fa.  within  time  prescribed  by 
law,  law  presumes  that  plaintiff  was  injured  ;  and  burden  is  on  him  to  show 
plaintiff  not  injured :  80  Ga.  222. 

Rule  against  sheriff  for  not  making  money  on  execution  and  for  accepting 
affidavit  of  illegality  which  was  insufficient  in  law,  properly  discharged,  where 
sheriff  acted  in  good  faith  and  affidavit  not  manifestly  without  foundation  :  83 
Ga.  761. 

Sheriff  bound  to  keep  control  and  custody  of  article  not  removed  because 
difficult  and  expensive :  86  Ga.  662. 

Officer  levying  on  property  in  apparent  possession  of  defendant,  with  notice 
that  her  children  are  owners,  liable  in  damages:  94  Ga.  623. 

As  to  liability  of  plaintiff  in  attachment,  where  his  attorney  permitted  offi- 
cer to  levy  on  property  of  defendant's  daughter :  92  Ga.  529. 

Fi.fa.  bringing  money  into  court  by  compromise  verdict,  has  priority  over 
fi.fa.  not  taking  part  in  claim  case:  72  Ga.  751. 

Fi.fa.  having  recourse  on  two  funds,  postponed  to  fi.fa.  having  lien  only  on 
fund  in  court :  72  Ga.  752. 


§4771  SECOND  TITLE.— CHAPTER  15.  1244 

Officers  of  court,  rules  against. 

Laborer's  lien  not  take  money  raised  by  mortgage  foreclosure :  72  Ga.  767. 

Sheriff  cannot  recover  damages  from  one  who,  by  fraudulent  promises,  etc., 
induced  him  to  violate  duty  and  suffer  imprisonment  for  contempt:  67  Ga.  440. 

Solicitor  pro  tern.,  of  county  court,  having  an  order  for  fees,  may  rule  sheriff 
for  money  collected  in  fines  and  forfeitures:  71  Ga.  861. 

Sheriff  liable  for  principal,  interest,  and  costs  collected,  and  for  costs  of 
rule  :  72  Ga.  195. 

Eule  against  sheriff,  proper  proceeding  when  he  is  in  honest  doubt  as  to  who 
entitled  to  fund  in  his  hands:  76  Ga.  792. 

ACobb^2578.  §4771.  (3950.)  Money  collected  by  officers  maybe  demanded,  etc.  If  any 
OobbfsVj).  sheriff  coroner,  justice  of  the  peace,  constable,  clerk  of  the  superior 
^!o985' 4°60' court,  or  attorney  at  law,  shall  fail,  upon  application,  to  pay  to  the 
proper  person,  or  his  attorney,  any  money  they  may  have  in  their 
hands,  which  they  may  have  collected  by  virtue  of  their  office,  the 
party  entitled  thereto,  or  his  attorney,  may  serve  said  officer  with  a 
written  demand  for  the  same,  and  if  not  then  paid,  for  such  neglect 
or  refusal  the  said  officer  shall  be  compelled  to  pay  at  the  rate  of 
twenty  per  cent,  per  annum  upon  the  sum  he  has  in  his  hands,  from 
the  date  of  such  demand,  unless  good  cause  be  shown  to  the  con- 
trary. 

Can  proceed  on  sheriff's  bond  for  the  twenty  per  cent,  interest :  14  Ga.  584. 
Proceeding  against  an  attorney  where  he  was  permitted  to  plead  a  set-off  as 
against  the  demand  of  the  State :  18  Ga.  658.  Where  sheriff  liable  for  mOney 
stolen  from  him  while  asleep  :  30  Ga.  628.  Against  an  attorney  for  the  twenty 
per  cent. ;  56  Ga.  571,  575.  When  attorney  ruled  for  money  collected  can  only 
be  made  liable  for  sum  actually  collected :  57  Ga.  525-528.  Answer  by  attor- 
ney to  rule  for  money  collected,  only  evidence  so  far  as  it  is  responsive  to  the 
rule :  58  Ga.  221. 

Attorney  cannot  retain  entire  amount  collected,  because  portion  due  him  as 
fees :  67  Ga.  329. 

Facts  here  no  defense  to  rule  by  administrator  de  bonis  non  against  attorney 
for  moneys  collected  for  first  administrator :  67  Ga.  329. 

Attorney  not  entitled  to  fees  for  collecting  money  which  he  refuses  to  pay 
over :  70  Ga.  350. 

Attorney  retaining  money  collected  to  secure  fees  or  to  indemnify  himself 
as  surety  on  administrator's  bond,  liable  to  rule:  70  Ga.  349. 

Attorney  having  arranged  with  former  administrator  to  retain  funds,  and 
admission  of  this  fact  by  heirs,  not  binding  on  administrator  de  bonis  non: 
70  Ga.  349. 

Garnishment,  constable  may  be  ruled  by  laborer  for  money  collected  on 
garnishment,  which  is  exempt:  71  Ga.  748. 

Money  due  laborer  for  monthly  wages,  in  hands  of  magistrate  through  gar- 
nishment, recoverable  by  rule  against  magistrate:  76  Ga.  98. 

Verdict  "with  legal  interest,"  means  twenty  per  cent,  after  demand:  70 Ga. 
350. 

Written  demand,  before  suit,  necessary  to  recover  twenty  per  cent. ;  demand 
generally  unnecessary :  71  Ga.  458. 

When  plaintiff  proves  receipt  of  money,  onus  is  on  defendant  to  account  for 
it:  71  Ga.  458. 
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§4772.   (3951.)   Service  of  demand,  how  proved.     A  copy  of  said  de-A^g|78 
mand  produced   in  court,  verified  by  affidavit,   stating  when  and 
where  the  original  was  served  upon  the  officer,  shall  be  prima  facie 
evidence  of  the  date  and  service  thereof. 

§4773.   (3952.)   Officers  may  be  ruled  after  going  out  of  office.  Sheriffs,  ^J^Jioa. 
deputy-sheriffs,  coroners,  clerks  of  the  superior  courts,  justices  of$4365- 
the  peace,  and  constables,  shall  at  any  and  all  times  be  subject  to 
the  rule  and  order  of  the  courts  after  they  have  retired  from  their 
respective  offices,  in  such  cases  and  in  like  manner  as  they  would 
have  been  had  they  remained  in  office. 

Sheriff  receiving  money  after  expiration  of  his  office,  his  sureties  are  not  lia- 
ble therefor:  2  Ga.  248.  Where  the  responsibility  of  sureties  of  sheriff  con- 
tinues after  his  office  expires,  for  his  liability  incurred  while  in  office :  14  Ga. 
588.  A  sheriff  may  be  ruled  after  he  has  retired  from  office :  22  Ga.  476  ;  44/509. 
Where  sheriff  levies  and  turns  over  process  to  his  successor,  and  illegality  inter- 
posed, he  is  not  liable  after  he  goes  out  of  office :  26  Ga.  358 ;  60/410.  On  bond 
of  clerk  of  superior  court,  for  damages  for  failing  to  take  sufficient  bond  to  dis- 
solve garnishment:  63  Ga.  786. 

Rule  against  former  sheriff :  72  Ga.  195. 

84774.   (3953.)  Rules  nisi  aqainst  officers.     The  judges  of  the  su-Acti&n, 

°.  x  7.  n  jj  j        o  Cobb,  580. 

perior  court,  ordinaries,  and  justices  of  the  peace,  respectively,  upon  $$4047, 4060, 
application,  may  grant  rules  nisi  against  all  officers  subject  thereto, 
in  vacation,  or  in  term  time,  which  rule  nisi  shall  contain  a  full 
statement  of  the  case  in  which  the  officer  is  called  upon  to  show 
cause,  and  also  the  time  and  place  of  hearing,  and,  if  granted  in 
vacation,  the  officer  called  on  shall  be  served  with  a  copy  thereof  be- 
fore the  sitting  of  the  court  to  which  it  is  made  returnable,  and  if 
granted  in  term  time,  such  service  shall  be  perfected  before  the  case 
is  called  for  hearing. 

Should  state  the  court  in  which  the  judgment  and  execution  claiming  the 
money  was  had:  2  Ga.  169.  Against  sheriff  for  money:  23  Ga.  185;  25/200. 
Sufficient  when  it  sets  forth  name  of  plaintiff  and  defendant  in  fi.  fa.,  amount 
of  principal  and  interest,  date  of  judgment,  court  to  which  returnable,  and  has 
had  it  long  enough  to  make  the  money :  49  Ga.  609.  The  rule  for  money  may 
also  contain  a  rule  nisi  for  attachment:  57  Ga.  161.  Against  attorney  for  not 
paying  over  money  to  be  enforced  by  attachment  or  execution :  58  Ga.  124. 
Where  the  rule  signed  by  an  attorney  was  sufficient :  59  Ga.  230. 

Chief  of  police  of  city  not  subject  to  rule  by  superior  court :  70  Ga.  424. 

Where  one  who  agreed  to  indemnify  an  attorney  in  paying  over  money 
could  not  claim  to  be  without  notice  of  rule  against  him :  71  Ga.  501. 

Rule  nisi  here  sufficiently  plain  and  full:  70  Ga.  430. 

The  rule  nisi  for  attachment,  against  officer  of  court,  may  be  embraced  in 
original  order  to  show  cause,  etc. :  86  Ga.  662. 

Rule  nisi  against  sheriff  for  failure  to  make  money,  describing  execution, 
declares  damages  in  full  amount  thereof:  86  Ga.  662. 

§4775.   (3954.)  Answer  to  rule  nisi,  and  subsequent  proceedings.     Thesis40-. 
officer  called  on  by  rule  nisi,  as  provided  in  the  preceding  section, 
shall  fully  respond  in  writing  to  said  rule,  which  answer  shall  be 
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under  oath,  taken  at  the  time  the  answer  is  filed;  and  if  the  answer 
is  not  denied,  the  rule  shall  be  discharged,  or  made-absolute,  accord- 
ing as  the  court  may  deem  the  answer  sufficient  or  not.  The  movant 
of  the  rule,  however,  may  traverse  the  truth  of  such  answer,  in 
which  case  an  issue  shall  be  made  up  and  tried  by  a  jury  at  the  same 
term,  unless  good  cause  of  continuance  be  shown,  which  may  be 
done  once  only  by  either  party.  Upon  the  trial  of  such  issue  the 
court  shall  discharge  the  rule,  or  make  the  same  absolute,  according 
as  the  verdict  of  the  jury  may  be  for  or  against  the  officer. 

Act  of  1840  applies  to  every  return  made  by  any  sheriff  under  an  order  of 
any  superior  court:  1  Ga.  546.  When  returns  of  sheriff  were  not  traversable: 
8  Ga.  317.  Right  of  traverse  of  sheriff's  answer:  40  Ga.  7.  Unless  traversed, 
taken  as  true:  40  Ga.  81.  Where  so  vague  as  cannot  be  traversed,  it  will  be 
adjudged  insufficient:  32  Ga.  548;  51/475.  Where  answer  not  traversed,  held 
sufficient:  34  Ga.  346.  Sheriff  failing  to  answer,  a  rule  absolute  rightfully 
granted :  41  Ga.  524.  Where  continuance  properly  granted  to  sheriff  on  with- 
drawal of  traverse  to  his  answer  to  substitute  another :  44  Ga.  593.  Where 
rule  absolute  against  sheriff  for  failure  to  make  money  conclusive  against  him : 
49  Ga.  262.  Where  answer  of  sheriff  was  that  the  property  had  been  set  apart 
as  a  homestead :  47  Ga.  503.  Answer  by  former  sheriff  that  he  had  turned  over 
execution  to  successor  and  he  answered  he  had  been  enjoined  and  no  traverse, 
rule  discharged :  50  Ga.  598.  Section  referred  to  and  construed :  51  Ga.  317. 
AVhen  traverse  of  answer  of  justice  of  peace  in  superior  court  was  on  a  law 
question  and  for  the  court  to  decide :  61  Ga.  546.  Where  cannot  set  up  ille- 
gality as  an  answer,  but  may  show  fi.  fa.  paid  off  in  whole  or  part:  57  Ga.  161. 
Attorney's  answer  only  evidence  for  him  so  far  as  responsive  to  the  rule:  58 
Ga.  221,  222.  Untraversed  answer  of  sheriff  setting  up  his  expenses,  allowed: 
59  Ga.  631,  632.  Untraversed  answer  of  sheriff  not  alleging  land  worth  less 
than  principal,  interest  and  costs,  rule  made  absolute  for  that:  60  Ga.  334. 

Discretion  in  overruling  demurrer  to  answer  and  refusing  rule,  not  con- 
trolled, here:  65  Ga.  642. 

Facts  should  have  been  heard  here,  and  money  ordered  to  one  legally  en- 
titled :  65  Ga.  753. 

Where  money  brought  in  and  various  parties  claiming,  all  parties  bound  to 
take  notice  of  all  that  transpires  in  case :  69  Ga.  170. 

To  an  attachment  nisi  issued  the  term  after  rule  absolute,  sheriff  cannot 
plead  same  defenses  again  :  71  Ga.  861. 

After  verdict  against  sheriff,  under  rule,  amendment  showing  property 
levied  upon  worth  less  than  execution,  properly  disallowed :  86  Ga.  662. 

Mistake  in  defendant's  initials  in  distress  warrant,  not  justify  constable  in 
failing  to  make  money,  especially  where  defendant's  goods  were  levied  on  and 
he  admitted  the  debt :  70  Ga.  430. 

Sheriff  entitled  to  attorney's  fees  out  of  the  fund,  where  money  held  up  by 
adverse  claimants:  71  Ga.  287. 

Rule  alleging  failure  to  levy  on  certain  cattle,  and  untraversed  answer 
showing  search  and  inability  to  find  them  in  his  county,  sheriff  discharged:  72 
Ga.  257. 

Sheriff  not  discharged  from  rule  for  levying  and  not  selling  land,  by  show- 
ing affidavit  of  illegality  based  on  his  own  neglect:  72  Ga.  258. 
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Good  defense  to  rule  against  sheriff,  that  he  in  good  faith  accepted  affidavit 
of  illegality  alleging  that  there  was  no  judgment  authorizing  the  execution : 
73  Ga.  806. 

Where  no  traverse,  and  answer  sufficient,  rule  properly  discharged:  76 
Ga.  33. 

Officer  ruled  as  deputy-sheriff  of  county,  cannot  raise  question  as  to  his 
official  character,  after  answer  and  verdict:  86  Ga.  662. 

Admissions  in  answer  to  money  rule  against  court  officer,  considered  as  evi- 
dence of  acts  necessary  to  establish  liability :  92  Ga.  363. 

Court,  under  misapprehension  permitting  evidence  introduced  when  no 
issue,  should  permit  issue  made,  and  not  rule  out  evidence  and  direct  verdict : 
93  Ga.  735. 

§4776.  Practice  on  money  rules.     Where  money  is  in  the  hands  of  \\  ^-  ^°- 
an  officer,  he  may  pay  it  over  to  the  plaintiff  by  whose  process  it  was  H  ^*-  Up- 
raised, unless  other  claimants  deposit  their  lien  with  him.     Notice 
to  retain,  unaccompanied  by  a  lien,  is  insufficient.    Money  raised  by  ^ 
legal  process  not  being  subject  to  levy  and  sale,  the  court  in  making 
distribution  proceeds  upon  equitable  principles.     All  parties  inter- 
vening shall,  by  appropriate  pleading,  set  forth  the  ground  of  their 
claim  to  the  fund.     All  persons  interested,  who  are  notified  in  writ- 
ing by  the  sheriff  or  movant,  of  the  pendency  of  the  rule,  will  be 
bound  by  the  judgment  of  distribution. 

§4777.  (3955.)  When  officer  may  be  ruled  without  notice.  If  a  sher- 
iff, or  other  officer,  shall  designedly  absent  himself  from  his  court, 
the  presiding  judge  or  justices,  in  all  such  instances,  when  required 
by  plaintiffs  in  execution,  or  their  attorneys,  shall  grant  a  rule  ab- 
solute against  such  sheriff,  without  the  notice  aforesaid,  unless  it  is 
proven  at  such  term  of  the  court  that  the  said  sheriff,  from  sickness, 
is  not  able  to  attend  said  court. 

§4778.  (3956.)  Lien  of  rule  absolute.  When  a  rule  absolute  has  A° 'j^1858, 
been  obtained  against  any  officer  for  the  payment  of  money,  as  pro-  $2826- 
vided  in  this  Chapter,  such  rule  shall  have  the  same  lien  upon  the 
property,  both  real  and  personal,  of  such  officer  as  an  ordinary 
judgment  at  law,  and  if  not  punctually  paid,  such  demand  shall 
thereafter  draw  interest  at  the  rate  of  twenty  per  cent,  per  an- 
num, and  the  plaintiff  may  have  either  an  attachment  or  an  execu- 
tion issued  from  said  rule  absolute,  and  may  have  either  of  said 
processes  returned,  and  the  other  issued  at  pleasure. 

Formerly  no  execution  in  such  cases :  6  Ga.  239,  575.  When  rescinded :  4 
Ga.  200.  Formerly  was  no  lien  :  24  Ga.  146.  Section  referred  to,  where  against 
a  rule  absolute  judgment  due  sheriff  for  costs  was  set  off:  37  Ga.  606.  Where 
the  rule  absolute  should  not  have  been  granted :  50  Ga.  336-338.  Rule  abso- 
lute against  an  attorney  may  be  enforced  by  execution  or  attachment :  58  Ga. 
124.  Section  referred  to  and  construed :  60  Ga.  334,  335 ;  63/434.  Where  levied 
on  property  of  an  attorney :  59  Ga.  524. 

Jury  trial  on  attachment  for  contempt,  if  proper,  was  not  demanded  here: 
70  Ga.  430. 
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Attachment  for  contempt  proper,  though  constable  shows  a  levy  and  a  claim 
which  was  sustained,  the  levy  being  made  after  rule  absolute :  70  Ga.  430. 

To  an  attachment  nisi  issued  the  term  after  rule  absolute,  sheriff  cannot 
plead  same  defenses  again  :  71  Ga.  861. 

Rule  absolute  against  officer  of  court  bears  interest  at  twenty  per  cent,  per 
annum,  whether  written  demand  previously  made  or  not:  92  Ga.  364. 

ACobb9577  §4779.  (3957.)  Default  of  officers,  how  punished.  If  any  sheriff,  or 
^4386°' 12'  coroner>  shall  fail  to  make  a  proper  return  of  all  writs,  executions, 
and  other  processes  put  into  his  hands,  or  shall  fail  to  pay  over  all 
moneys  received  on  such  executions,  on  his  being  required  so  to  do 
by  the  court,  he  shall  be  liable  to  an  action  as  for  contempt,  and 
may  be  fined,  imprisoned,  or  removed  from  office,  in  the  manner 
prescribed  by  the  Constitution  and  laws. 

Sheriff  attached  for  failure  of  his  deputy  to  pay  over  money  :  1  Ga.  584.  As 
to  rule  absolute  and  suit  on  bond  of  sheriff :  7  Ga.  445 ;  17/522.  Where  a  sher- 
iff was  allowed  to  take  advantage  of  the  insolvent  debtor's  Act :  26  Ga.  139. 
Section  referred  to  and  construed :  37  Ga.  605. 

After  rule  absolute  against  sheriff  to  pay  over  moneySj  rule  nisi  must  be 
issued  and  served  before  attached  for  contempt ;  practice  in  such  cases :  69 
Ga.  751 ;  see  also  57  Ga.  24. 

Acobb458o       §4780.   (3959.)   Deputy-sheriffs  subject  to  rule,  etc.     All  deputy-sher- 

$4379.         iffs  shall  be  liable  to  be  ruled  and  attached  in  the  same  way  and 

manner  as  sheriffs;    but  the  liability  of  the  sheriff  shall  not  be 

affected  by  any  such  proceeding  against  his  deputy,  when  the  same 

is  not  effective. 

Stated :  38  Ga.  575.  When  sheriff  not  liable  for  acts  of  his  deouty :  33 
Ga.  585. 

ACobD4158o       §4781.   (3960.)    Rule  against  sheriff  and   deputy,    by   whom  served. 

^499^4320  Whenever  the  sheriff,  or  his  deputy,  is  a  party  to  said  rule  or  inter- 

(6),  4047     ested  therein,  and  there  be  no  coroner  or  other  lawful  officer  of  said 

(4).  ' 

county  to  execute  the  same,  -it  shall  be  the  duty  of  the  judge,  or 
justice,  of  said  court  to  appoint  pro  tempore  a  special  officer  to  carry 
out  and  effectuate  the  order  of  said  court,  which  said  officer,  so  ap- 
pointed, shall  be  allowed  the  usual  fees  of  sheriffs  for  like  service. 
Section  referred  to  and  construed  :  60  Ga.  490. 
ACobb2?s49       §4782.    (3961.)    Justices  of  the  peace   and    constables,  where    ruled. 
ACobb5!f)hi   Justices  of  the  peace  and  constables  shall  be  so  far  considered  offi- 
Ap  t371876'    cers  °f  the  superior  court,  as  to  be  subject  to  be  ruled  under  similar 
w'™8'4060' regulations  as  are  herein  provided  in  relation  to  any  other  officer  of 
said  court,  and  shall  be  subject  to  all  the  pains  and  penalties  as  are 
herein  provided,  in  case  of  a  rule  absolute  against  sheriffs  and  other 
officers  of  said  court,  when  they,  or  either  of  them,  shall  refuse  or 
neglect  to  collect  or  to  pay  over  any  money  which  they  may  have 
received  or  collected  in  their  official  capacity. 

Where  justice  of  the  peace  liable  to  be  ruled  for  money  collected  before 
judgment:  5  Ga.  384.     Section  referred  to  and  construed:  54  Ga.  622,  623. 
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Rule  and  judgment  against  a  justice  of  the  peace  for  the  amount  due  and 
twenty  per  cent,  damages:  61  Ga.  546,  547. 

Constable  cannot  avoid  attachment  for  contempt  by  showing  that  he  made 
levy  after  rule  absolute,  that  claim  was  filed  and  the  property  found  not  sub- 
ject :  70  Ga.  430. 

Mistake  in  defendant's  initials  in  distress  warrant,  not  justify  constable  in 
failing  to  make  money,  especially  where  defendant's  goods  were  levied  on  and 
he  admitted  the  debt :  70  Ga.  430. 

Justice  not  liable  for  repayment  of  money  collected  under  garnishment 
issued  on  distress  warrant  and  paid  to  plaintiff:  76  Ga.  762. 

General  Note  on  Chapter  15. 

Notes  from  Code  of  1882 : 

Answer,  of  sheriff  under  oath  to  a  rule,  taken  as  true  unless  traversed:  40 
Ga.  81. 

Attachment,  sheriff  liable  to,  for  permitting  former  sheriff  to  escape  who 
was  in  jail  under  attachment :  1  Ga.  544.  Against  sheriff  for  failing  to  pay 
over  money :  6  Ga.  575 ;  37/604.  Cannot  issue  on  rule  absolute  against  sheriff, 
until  he  is  called  on  to  show  cause,  etc. :  8  Ga.  153.  Rule  to  show  cause  why 
money  is  not  paid  into  court,  without  more,  no  ground  for:  47  Ga.  366. 
Sheriff  not  necessarily  liable  to,  when  liable  to  action  on  the  case:  51  Ga.  314. 

Attorney,  duty  of,  when  sheriff  collects  money  on  a,fi.fa.:  34  Ga.  173. 

Bail,  sheriff  failing  to  take,  etc.,  himself  and  sureties  held  special  bail:  26 
Ga.  430. 

Bankruptcy,  when  proceedings  in,  no  excuse  for  sheriff  failing  to  sell  prop- 
erty :  40  Ga.  257. 

Bond,  pending  action  on  sheriff's,  sheriff  and  one  security  die,  plaintiff  may 
proceed  against  surviving  securities:  48  Ga.  550.  Judgment  by  the  court  in 
suit  on,  when  no  issuable  defense  on  oath:  60  Ga.  314.  In  suit  on,  for  failure 
to  serve  defendant,  measure  of  damages  is  the  loss  sustained :  63  Ga.  509 ; 
62/168. 

Cash,  sheriff's  sales  are  for,  etc. :  61  Ga.  330;  19/291. 

Claim,  interposed  against  one  fi.  fa.,  no  excuse  to  sheriff  for  not  proceeding 
with  others  against  same  defendant:  30  Ga.  878. 

Damages,  as  to  measure  of:  17  Ga.  522,  624;  40/7;  44/14;  45/292. 

Day  in  court,  when  sheriff  was  adjudged  to  have  had,  on  rule  for  money: 
14  Ga.  86. 

Exceptions  to  rule  against  sheriff  eighteen  months  after  filing  of  rule,  too 
late :  9  Ga.  413. 

Execution,  sheriff  has  no  authority  to  sell  property  without,  and  excused 
when  plaintiff  took  it  out  of  his  hands :  54  Ga.  601. 

Factor's  lien,  rule  against  sheriff  for  failing  to  enforce:  43  Ga.  360. 

Fund  in  court,  judgment  creditors  with  notice  bound  by  distribution  of,  on 
rule  against  sheriff:  20  Ga.  668.  Rule  to  distribute,  is  in  nature  of  an  equi- 
table proceeding :  54  Ga.  557. 

Homestead,  sheriff  acting  in  good  faith  in  not  levying  on,  not  held  liable: 
40  Ga.  297  ;  44/351,  417.  When  held  liable,  etc. :  44  Ga.  14.  Levy  by  sheriff  on, 
and  defendant's  wife  notified  him  of  homestead  set  apart:  49  Ga.  75. 

Ignorance  of  law  excuses  no  man,  and  least  of  all  a  sheriff:   32  Ga.  362. 

Injury  to  plaintiff  necessary  to  support  rule  against  sheriff:  56  Ga.  634. 

Judgment  against  sheriff  by  court  not  having  jurisdiction,  a  nullity:  9  Ga. 
130. 

Jurisdiction  of  Supreme  Court  on  rule  against  sheriff  for  money  collected 
out  of  land  on  fi.  fa.  from  justice's  court:  23  Ga.  185. 

79 
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Liability,  sheriff  liable  on  rule  to  pay  the  money  himself  for  neglect  to  levy : 
26  Ga.  437.  Liable  for  money  collected  and  stolen  from  him :  30  Ga.  628.  Li- 
able for  failure  to  take  bond  for  damages  in  claim  case  :  43  Ga.  250.  Not  liable 
when  plaintiff's  attorney  loaned  money  collected  to  deputy :  59  Ga.  180.  Liable 
for  money  collected  by  his  deputy:  3  Ga.  1.  Liability  of  sheriff  on  rule  abso- 
lute is  to  plaintiff  in  the  rule :  59  Ga.  360.  Liable  for  whole  amount  of  fi.  fa. 
when  answer  did  not  allege  it  worth  less :  60  Ga.  334 ;  56/417.  Officers  liable 
for  negligence  in  failing  to  collect  money :  11  Ga.  297 ;  19/71 ;  26/437 ;  30/664. 
Liable  for  the  bid  when  he  puts  purchaser  in  possession  without  paying:  42 
Ga.  233. 

Ministerial  officer  protected  in  execution  of  process,  when :  51  Ga.  270. 

Mistake,  sheriff  selling  land  on  Monday  not  compelled  to  accept  bid  and 
make  deed :  42  Ga.  629. 

Note  given  by  sheriff  in  discharge  of  rule,  and  rule  rescinded  as  illegal, 
failure  of  consideration  a  good  plea:  4  Ga.  200. 

Notice  by  defendant  in  fi.  fa.  to  sheriff  of  intention  to  file  bill,  no  excuse  for 
failure  to  make  money:  30  Ga.  664.  Mere  notice  to  retain  money,  does  not 
justify  withholding  it  from  plaintiff:  53  Ga.  79.  When  notice  to  sheriff  not  to 
pay  over  did  not  prevent  his  doing  so:  53  Ga.  69. 

Order  of  court,  when  protection  to  sheriff:  7  Ga.  419. 

Partner  may  be  made  party  to  money  rule  against  sheriff  as  to  proceeds  of 
partnership  property :  61  Ga.  343. 

Payments,  letter  to  sheriff  to  allow  certain,  did  not  authorize  entering 
credits  on  fi.fa.:  5  Ga.  449.  Voluntary,  by  defendant  to  sheriff,  on  younger 
fi.fa.:  56  Ga.  383.  Sheriff  protected  in,  of  money,  by  order  of  defendant  in 
fi.  fa.:  22  Ga.  307. 

Plaintiff  in  execution,  when  bound  by  announcement  of  sheriff,  at  sale,  as 
to  payment  of  the  money :  26  Ga.  481. 

Procedure,  method  of,  on  motion  against  sheriff  for  supposed  failure  of  duty : 
18  Ga.  361. 

Remedy,  party  agreed,  etc.,  not  allowed  to  bring  action  and  proceed  by 
rule,  both:  23  Ga.  379. 

Rule,  inferior  court  could  amend  rule  against  sheriff  at  subsequent  term:  2 
Ga.  220.  Absolute,  conclusive  against  sheriff,  and  prima  facie  evidence  against 
sureties:  7  Ga.  445;  17/522;  30/818.  Sheriff  not  subject  to  be  ruled  out  of  his 
county :  17  Ga.  187,  292.  Objection  that  rule  nisi  was  too  uncertain  was  too 
late  after  verdict:  18  Ga.  361.  Rule  kept  open  to  await  result  of  claim  case: 
32  Ga.  512.  Rule  and  attachment  against  sheriff  for  same  money,  being  same 
case,  may  be  joined  in  one  bill  of  exceptions:  42  Ga.  83.  Rule  superseded 
during  pendency  in  Supreme  Court,  whole  case  stops :  42  Ga.  85.  Rule  against 
sheriff  holding^,  fas.  from  superior  and  justice  courts:  49  Ga.  428-430.  When 
sheriff  acted  in  good  faith:  59  Ga.  181.  Rule  not  discharged  when  sheriff 
failed  for  six  months  to  obey  instructions  to  levy :  64  Ga.  749. 

Sale,  failing  to  advertise,  according  to  law,  sheriff  liable  for  injury:  31  Ga. 
601. 

Set  aside,  rule  absolute  may  be,  for  fraud  or  want  of  foundation  :  15  Ga.  182. 

Statute  of  limitations  begins  to  run  in  favor  of  sheriff  from  time  of  receiving 
money  :  9  Ga.  413. 

Stay  law,  liability  of  sheriff  arising  under:  34  Ga.  309;  38/141 ;  42/83. 

Sureties,  judgment  against  sheriff  on  rule,  no  discharge  as  to,  till  paid:  6 
Ga.  239 ;  7/445. 

Tax  fi.  fas.,  jurisdiction  of  rule  against  sheriff  to  account  for,  was  in  inferior 
court:  29  Ga.  212.  Against  defaulting  tax-collector,  issued  by  comptroller- 
general,  and  sheriff  not  held  liable:  44  Ga.  417. 


1251  SECOND  TITLE.— CHAPTER  16,  ARTICLE  1.  §4783 

Of  partition ;  general  principles. 

Notes  from  decisions  since  Code  of  1882 : 

Attorney,  innocently  paying  money  collected,  to  client,  not  subject  to  rule  in 
favor  of  latter's  surety,  claiming  by  transfer:  77  Ga.  563.  "One  putting  it  in 
power  of  another  to  do  an  injury,  must  suffer,"  etc.,  applicable  to  rule  against 
attorney :  77  Ga.  563. 

Direct  verdict,  in  money  rule  case  against  attorney  here,  irregular  to  direct 
verdict  finding  answer  false  ;  verdict  upheld :  92  Ga.  537. 

Equitable  principles,  court  acts  on,  on  rule  to  distribute  money:  92  Ga.  795; 
see  also  54  Ga.  557. 

Justice  of  peace,  not  ruled  for  error  in  judgment,  but  only  for  malfeasance, 
where  dismissed  case  in  bad  faith :  66  Ga.  228. 

Loss  to  plaintiff  by  reason  of  failure  to  collect  money,  must  be  alleged  :  77 
Ga.  552. 

Nature  of  rule  absolute,  is  not  final  like  judgment;  court  may  renew  or 
amend  at  same  or  subsequent  term,  in  discretion :  65  Ga.  268,  269. 

Sheriff  cannot  refuse  to  collect,/?,  fa.  because  it  issued  on  an  irregular  pro- 
ceeding: 73  Ga.  235.  Movant  in  rule  against  sheriff  need  not  support  his  ex- 
ecution by  producing  record  including  judgment  from  which/?,  fa.  issued:  73 
Ga.  235.  In  defense  to  rule  for  not  collecting  money  on  fi.  fa.,  not  sufficient  to 
allege  good  faith  and  to  disclaim  intentional  disobedience :  73  Ga.  235.  Court 
judges  of  this  from  facts  and  is  slow  to  accept  ignorance  of  law  as  excuse  for 
official  misconduct:  73  Ga.  235.  Injunction  served  on  sheriff  four  years  pre- 
viously, no  adequate  defense  here  to  rule  for  not  collecting  fi,.  fa.;  full  ex- 
emplification of  record  was  necessary  :  73  Ga.  235.  Affidavit  of  illegality  set- 
ting up  deficiencies  in  sheriff's  advertisement  and  description,  no  defense  for 
not  making  money  on  fi.  fa.:  82  Ga.  736. 


CHAPTER  16. 

OF  PARTITION. 

ARTICLE   1. 

GENERAL    PRINCIPLES. 

§4783.   (3183.)  Partition.     Equity  has  jurisdiction  in  cases  of  par- $$3480» 3146« 
tition,  whenever  the  remedy  at  law  is  insufficient,  or  peculiar  circum- 
stances render  the  proceeding  in  equity  more  suitable  and  just. 

More  extensive  powers  of  court  of  equity  than  a  court  of  law  in  matters  of 
partition:  14  Ga.  522.  When  equity's  jurisdiction  ousted  by  remedy  at  law: 
9  Ga.  1 ;  17/124.  When  partition  the  remedy  on  mistaken  purchase  by  trustee : 
56  Ga.  649-652.  Injunction  of  levy  and  sale  under  foreclosure  of  mortgage 
until  partition  between  tenants  in  common  :  57  Ga.  32.  Application  by  minors 
for  partition  of  lands :  43  Ga.  329.  An  analogous  proceeding  to  partition  in 
reference  to  a  corporation's  lands:  61  Ga.  467. 

Where  relief  was  more  adequate  in  equity :     37  Ga.  1. 

Where  equity  would  decree  partition  and  account :  79  Ga.  164. 

Under  peculiar  facts  court  had  jurisdiction,  and  to  that  end  construing 
item  of  will  as  to  partition  was  necessary :  81  Ga.  309. 


§§4784-4786      SECOND  TITLE.— CHAP.  16,  ART.  2,  SEC.  1.  1252 

Partition  of  land;  where,  how,  and  by  whom  the  application  for  partition  must  be  made. 

Judgment  partitioning  land  not  judgment  in  rem;  concludes  parties  only  ; 
does  not  fortify  title :  88  Ga.  514 ;  citing  72  Ga.  791. 

Fair  division  otherwise  impracticable,  sale  and  division  of  proceeds  decreed : 
89  Ga.  184. 

Partition  proceedings  are  in  nature  of  proceedings  in  equity  :  83  Ga.  317. 

Impossible  to  carry  out  will,  keeping  lands  together  until  youngest  child  of 
age,  etc.,  temporary  partition  ordered:  95  Ga.  766. 

$4852.  §4784.   (3184.)  Decree  passes  title.     The  decree  on  a  proceeding  to 

partition  shall  pass  the  title  without  the  execution  of  any  convey- 
ances by  the  parties. 

Where  no  decree  for  partition  could  be  made :  54  Ga.  96,  97. 

^if,5333,  §4785.  (3185.)  Moulding  decree.  The  court  will  mould  its  decree, 
in  every  case,  to  meet  the  general  justice  and  equity  of  each  person 
entitled,  and  in  its  discretion  may  postpone  or  deny  either  a  parti- 
tion or  a  sale,  if  it  shall  appear  that  the  present  or  prospective  in- 
terest of  each  tenant  may  not  be  protected  thereby. 

Decree  should  conform  to  the  verdict,  and  what  it  should  define :  55  Ga. 
243.     Section  referred  to :  57  Ga.  35. 

General  Note. — In  bill  for  partition  it  is  not  necessary  that  complainant's 
title  to  the  property  should  be  fully  set  out:  14  Ga.  521.  Where  equity  could 
afford  more  adequate  relief  by  partition  than  court  of  law:  13  Ga.  425 ;  37/1. 
When  equity  will  decree  partition  of  lands :  8  Ga.  91 ;  42/96.  Bill  for,  between 
tenants  in  common,  where  title  and  amounts  of  several  interests  complicated: 
56  Ga.  192-195.  Where  not  such  title  in  applicant  as  would  authorize  parti- 
tion :  54  Ga.  96-98.  A  sufficient  disposing  of  issues  in  a  verdict  for :  55  Ga. 
243.    A  case  peculiarly  for  equity :  56  Ga.  652. 


ARTICLE  2. 

PARTITION  OF  LAND. 


SECTION   1, 


WHERE,    HOW,  AND    BY   WHOM    THE    APPLICATION    FOR    PARTITION 

MUST   BE  MADE. 

ACobb658i  §4786.  (3996.)  Proceedings  to  partition.  In  all  cases  where  two  or 
*$3i46, 3480.  more  persons  are  common  owners  of  lands  and  tenements  in  this 
State,  whether  by  descent,  purchase  or  otherwise,  and  no  provision 
is  made,  by  will  or  otherwise,  as  to  how  such  lands  and  tenements 
are  to  be  divided,  any  one  of  such  common  owners  may  apply  to  the 
superior  court  of  the  county  in  which  such  lands  and  tenements  are 
situated,  for  a  writ  of  partition,  which  application  shall  be  by  peti- 
tion, setting  forth  plainly  and  distinctly  the  facts  and  circumstances 
of  the  case,  describing  the  premises  to  be  partitioned,  and  defining 
the  share  and  interest  of  each  of  the  parties  therein. 


1253  SECOND  TITLE.— CHAP.  16,  ART.  2,  SEC.  2.      §§4787,  4788 

Notice  to  the  parties,  how  given,  and  on  whom  served. 

See  8  Ga.  91.  Adequate  remedy  at  law,  equity  will  not  assume  jurisdic- 
tion :  9  Ga.  1 ;  14/521.  Application  under  Act  of  1767  for  partition  by  joint 
tenants,  court  on  contest  may  go  into  consideration  of  the  title :  33  Ga.  107. 
Where  it  was  refused  to  the  wife :  54  Ga.  96.  When  partition  was  the  remedy 
as  between  two  trustees :  56  Ga.  649.  Where  partition  need  not  precede  set- 
ting aside  of  dower:  58  Ga.  249.  Section  referred  to  and  construed:  61  Ga. 
383.  Where  cotenant  could  not  prevent  partition  at  the  instance  of  a  vendee 
because  deed  made  to  compound  felony :  61  Ga.  608. 

Cited :  72  Ga.  797. 

Always  granted,  unless  it  satisfactorily  appears  that  sale  would  be  best  for 
all  parties  :  70  Ga.  414. 

Life-tenant  dead,  remainder-men  adult,  no  debts,  administration  unneces- 
sary ;  division  may  be  had  by  partition  proceedings:  78  Ga.  24. 

Our  statutory  partition  proceedings  are  in  nature  of  bill  in  equity :  83 
Ga.  317. 

Parties  plaintiff  may  be  added  by  amendment,  original  parties  not  being 
dismissed :  83  Ga.  317. 

Service  on  a  defendant  prior  to  such  amendment,  good  afterward  :  83  Ga.  317. 

It  appearing  that  plaintiff  was  entitled  to  partition  as  against  defendant's 
grantor,  nonsuit  error:  84  Ga.  111. 

At  instance  of  holder  of  loan-deed,  partition  granted  only  on  good  cause 
shown :  84  Ga.  583. 

Where,  by  arrangement  between  two  purchasers,  vendor  made  deed  to  each 
according  to  division  agreed  on  by  said  purchasers,  each  was  estopped  from 
partition  proceedings:  78  Ga.  459. 

Voluntary  partition  by  tenants  in  common,  upheld,  when:  93  Ga.  819. 

§4787.  (3997.)  Application,  by  whom  made.  If  the  party  desiring 
the  writ  of  partition  be  of  full  age,  and  free  from  disability,  he  may 
make  the  application  either  in  person,  or  by  his  agent,  or  attorney  in 
fact  or  at  law;  and  if  the  application  is  for  the  benefit  of  a  minor, 
a  lunatic,  or  cestui  que  trust,  it  may  be  made  by  the  guardian  of  such 
minor  or  lunatic,  or  the  trustee  of  such  cestui  que  trust,  as  the  case  . 
may  be. 


SECTION  2. 


NOTICE  TO  THE  PARTIES,  HOW  GIVEN,   AND  ON  WHOM  SERVED. 

§4788.  (3998.)  Twenty  days  notice.  The  party  applying  for  the ^JtJJ% 
writ  of  partition  shall  give  to  the  other  parties  concerned  at  least  $$4976,4797. 
twenty  days  notice  of  his  intention  to  make  application,  and  if  any 
such  other  parties  concerned  be  a  minor,  a  lunatic  or  a  cestui  que 
trust,  said  twenty  days  notice  may  be  served  on  the  guardian  of  such 
minor  or  lunatic,  or  on  the  trustee  of  such  cestui  que  trust,  and  if 
any  of  the  parties  reside  without  the  limits  of  this  State,  the  court 
may  order  service  by  publication,  as  in  its  judgment  is  right  in  each 
case. 

Cited :  72  Ga.  798. 


4789-4791      SECOND  TITLE.— CHAP.  16,  ART.  2,  SECS.  3,  4.         1254 

The  issue  and  return  of  the  writ  of  partition.    Defenses,  when  and  how  made. 

Service  on  citizen  of  North  Carolina  being  ample,  bound  him :  78  Ga.  352. 
Trustee  with  power  of  sale,  proper  though  not  necessary  party  in  partition: 
84  Ga.  583. 


SECTION  3. 

THE  ISSUE  AND  RETURN   OF  THE  WRIT  OF  PARTITION. 

Acobb&582.  §4789.  (3999.)  Fivepartitioners.  When  the  application  for  partition 
ACobb2583  *9  made,  and  when  due  proof  is  made  that  the  notice  hereinbefore  re- 
quired has  been  given,  the  court  shall  examine  the  petitioner's  title, 
and  part  or  share  of  the  premises  to  be  partitioned,  and  shall  there- 
upon pass  an  order  directing  the  clerk  of  such  court  to  issue  a  writ 
of  partition,  framed  according  to  the  nature  of  the  case,  directed  to 
five  freeholders  of  the  county  in  which  the  lands  are  situated,  who 
shall  execute  and  return  the  writ  as  hereinafter  provided. 

Cited :  72  Ga.  799. 

Act  1767,         §4790.  (4000.)  Surveyor  to  be  selected.     The  partitioners,  or  per- 
Act  1827,     sons  to  whom  the  writ  is  directed,  shall  have  power  to  select  a  sur- 

Cobb,583.  '  r 

$48i.  veyor  to  aid  them  in  the  discharge  of  their  duties,  and  after  giving 

all  the  parties,  if  possible,  at  least  eight  days  notice  of  the  time  of 
executing  the  writ,  and  after  being  sworn  before  some  officer  author- 
ized by  law  to  administer  such  oath,  duly  and  impartially  to  execute 
such  writ,  the  said  partitioners,  or  a  majority  of  them,  shall  proceed 
to  make  a  just  and  equal  partition  and  division  of  all  such  lands  and 
tenements,  either  in  entire  tracts  or  parcels  as  they  shall  judge  to  be 
in  proportion  to  the  shares  claimed,  and  most  beneficial  to  the  sev- 
eral common  owners  of  said  lands  and  tenements,  according  to  the 
best  of  their  skill,  ability  and  knowledge,  and  they  shall  return  said 
writ,  with  their  acting  and  doings  thereon,  under  their  hands  and 
seals,  to  the  said  superior  court  within  three  months  after  the  issuing 
of  said  writ,  which  return  shall  be  filed  and  kept  by  the  said  clerk 
until  the  next  term  of  said  court  after  the  filing  of  the  same. 


SECTION  4. 

DEFENSES,  WHEN  AND  HOW  MADE. 

A(jobb6582  §4791 .  (4001 . )  Defenses,  when,  by  whom,  and  how  made.  At  the  term 
of  the  court  when  the  application  is  made,  or  at  the  term  next  after 
the  said  partitioners  have  made  their  return,  any  of  the  defendants 
or  persons  concerned,  against  whom  or  whose  right  or  title  a  judg- 
ment is  sought,  may  file  objections  to  the  right  of  the  applicant,  and 
the  writ  of  partition,  or  to  the  return  of  the  partitioners,  and  may, 
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Of  judgment. 

by  way  of  defense,  show  any  good  and  probable  matter  in  bar  of  the 
partition  asked  for,  or  may  show  that  the  demandant  has  not  title 
to  so  much  as  is  allowed  and  awarded  to  him  by  the  said  petitioners, 
or  to  any  part  of  the  land;  whereupon  an  issue  shall  be  made  up  and 
tried  by  a  special  jury,  as  in  appeal  cases. 

Where  partitioned  appointed  by  the  court  to  make  partition,  report  recom- 
mending sale  of  land,  can  be  caveated  by  defendant,  who  can  show  that  it  can 
be  divided  by  metes  and  bounds  without  ordering  sale :  43  Ga.  386.  Objections 
filed  denying  the  title  of  the  applicant:  61  Ga.  383. 


SECTION  5. 

OF  JUDGMENT. 


§4792.  (4002.)  When  return  shall  be  made  the  judgment .  If  no  ob-  Acobb!l82, 
jection  be  filed  by  any  of  the  parties  to  the  return  of  the  partition-  583, 
era,  or  if,  being  filed,  the  jury  on  the  trial  shall  find  a  verdict  against 
the  party  setting  up  such  objections,  the  said  return  of  the  parti- 
tioners  shall  be  made  the  judgment  of  the  court,  and  shall  be  final 
and  conclusive  as  to  all  the  parties  concerned  who  were  notified  of  the 
application  for  partition,  and  of  the  time  of  executing  the  writ,  as 
hereinbefore  required,  and  a  writ  of  possession  shall  issue  accord- 
ingly; but  if  objections  to  said  returns  be  filed  and  sustained  by  the 
jury  trying  the  case,  or  if  it  shall  appear  to  the  court  that  there  is 
injustice  or  inequality  in  the  division  made  by  the  partitioners,  said 
court  shall  award  a  new  partition,  to  be  made  in  the  presence  of  the 
parties  concerned  (if  they  will  appear),  which  second  partition, 
when  returned,  shall  be  firm,  good  and  conclusive  forever  against  all 
parties  notified  as  aforesaid. 

Objections  filed  :  43  Ga.  386.     Proper  construction  of  this  section  :  54  Ga.  77. 
Applicable  alone  to  partition  by  metes  and  bounds ;  but  where  sale  neces- 
sary, all  rights  to  object  are  equally  reserved  to  parties:  72  Ga.  792. 

§4793.  (4003.)  If  lands  cannot  be  divided  they  must  le  sold.  When-  ^oobifsk 
ever  application  is  made  for  partition  of  lands  and  tenements,  as  A°  t|)1887' 
hereinbefore  provided  for,  and  either  of  the  parties  in  interest  shall 
make  it  satisfactorily  appear  to  the  court  that  a  fair  and  equitable 
division  of  the  lands  and  tenements  cannot  be  made  by  means  of 
metes  and  bounds,  by  reason  of  improvements  made  thereon,  or  by 
reason  of  the  premises  being  valuable  for  mining  purposes,  or  for  the 
erection  of  mills  or  other  machinery,  or  that  the  value  of  the  entire 
lands  and  tenements  will  be  depreciated  by  the  partition  applied  for, 
then  and  in  that  case  the  court  shall  order  a  sale  of  such  lands  and 
tenements,  and  shall  appoint  three  discreet  persons  to  conduct  such 
sale  under  such  regulations  and  upon  such  just  and  equitable  terms 


§§4794-4796      SECOND  TITLE.— CHAP.  16,  ART.  2,  SEC.  5.  1256 

Of  judgment. 

as  said  court  may  prescribe;  which  sale  shall  take  place  on  the  first 
Tuesday  in  the  month,  at  the  court-house  of  the  county  in  which  the 
land  is  situated,  after  an  advertisement  of  such  sale  in  some  public 
gazette  of  this  State  once  a  week  for  four  weeks. 

Before  sale  is  ordered,  judge  must  be  satisfied  that  the  interest  of  each  of 
the  parties  will  be  fully  protected  :  70  Ga.  414. 

Charge  that  if  value  of  tract  would  be  depreciated  by  partition,  and  it 
would  be  to  the  best  interest  of  all  to  have  it  sold,  the  jury  should  find  accord- 
ingly, otherwise  they  should  find  for  the  application,  not  error:  70  Ga.  414. 

Under  facts  here,  and  for  want  of  parties,  holder  of  bond  for  titles  to  undi- 
vided interest  in  land,  not  entitled  to  partition  by  sale :  93  Ga.  582. 

Act  1837,  §4794.  (4004.)  Proceeds,  how  disposed  of.  After  the  sale  of  any 
Acts  1884-5,  lands  and  tenements,  as  provided  for  in  the  preceding  section,  the 
$4770.'  commissioners  conducting  the  sale  shall  return  their  proceedings  to 
the  same  term  of  the  court  ordering  such  sale,  if  then  in  session;  and 
if  at  the  time  of  the  said  sale  the  court  shall  have  adjourned,  then  to 
the  next  term  thereof,  at  which  term  the  court  shall  order  the  proceeds 
of  the  sale  to  be  divided  among  the  several  claimants  ratably  in  pro- 
portion to  their  respective  interests,  after  deducting  the  expenses  of 
the  proceedings.  Such  commissioners  shall  be  liable  to  rule  by  the 
superior  court  as  sheriffs  are  liable  for  all  moneys  which  they  have  or 
may  receive  for  the  lands  sold  by  them,  and  which  they  are  required 
by  law  to,  return  to  the  court  for  distribution ;  and  in  case  they  fail  to 
pay  the  money  into  court  in  obedience  to  a  rule  against  them,  they 
shall  be  attached  as  for  a  contempt  instanter  and  imprisoned  without 
bail  or  mainprise  until  such  payment  is  made,  as  sheriffs  are  liable  for 
money  collected  by  them  and  not  paid  over  in  obedience  to  a  rule. 

Act  1837,  §4795.  (4005.)  Title  to  property  sold.  Upon  the  sale  of  lands  and 
tenements  as  aforesaid,  the  parties  in  interest  shall  execute  a  title  to 
the  purchaser,  and  if  any  of  them  fail  or  refuse  to  do  so,  the  said 
commissioners  so  appointed  as  aforesaid,  or  any  two  of  them,  shall 
execute  a  deed  of  conveyance  to  said  lands  and  tenements  to  the  pur- 
chaser at  such  sale,  which  deed  shall  be  valid  and  binding  in  law  and 
equity  as  if  made  by  the  parties  themselves. 

Cited  :  72  Ga.  799. 
$4785.  §4796.  (4006.)   Cases  not  provided  for.     In  any  extraordinary  case 

not  covered  by  the  foregoing  provisions,  the  court  may  frame  its  pro- 
ceeding and  order  so  as  to  meet  the  exigency  of  the  case  without 
forcing  the  parties  into  equity;  and  the  court  may  deny  a  sale  or  par- 
tition altogether,  if  it  is  manifest  that  the  interest  of  each  party 
will  not  be  fully  protected. 

Referred  to  and  construed :  35  Ga.  90. 
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SECTION   6. 

REMEDY  OF  PARTY  ABSENT  UNDER  DISABILITY  OR  NOT  NOTIFIED. 

§4797.  (4007.)  When  motion  to  vacate  may  be  made.  When  proceed- ^t^6^ 
ings  have  been  instituted,  atid  judgment  of  partition  had  thereon,  $$4788'5362- 
according  to  the  regulations  prescribed  in  this  Code,  and  any  one  of 
the  parties  in  interest  is  a  minor,  or  a  lunatic  who  has  no  guardian, 
or  is  absent  from  the  State  during  such  proceeding,  or  has  not  been 
notified  thereof,  such  minor  or  lunatic  may,  within  twelve  months 
after  coming  of  age,  or  restoration  of  mind,  or  having  a  guardian  ap- 
pointed, and  such  absent  or  unnotified  party  may,  at  any  time  within 
twelve  months  after  rendition  of  the  judgment,  move  the  court  to 
set  aside  such  judgment  on  any  of  the  grounds  upon  which  a  party 
notified  and  free  from  disabilities  might  have  resisted  the  judgment 
upon  the  hearing,  as  hereinbefore  authorized,  and  the  issue  shall  be 
tried  and  the  subsequent  proceedings  shall  be  the  same  as  pointed 
out  in  cases  of  objections  filed  to  the  return  of  the  partitioners  be- 
fore judgment;  and  if  such  motion  to  set  aside  the  judgment  be  not 
made  within  the  time  aforesaid,  such  judgment  shall  be  as  binding 
and  conclusive  upon  such  minor,  lunatic,  absent  or  unnotified  party, 
as  if  he  had  been  notified,  present,  or  free  from  disability.  But  in 
no  event  shall  such  subsequent  proceedings  affect  the  title  of  a  bona 
fide  purchaser  under  a  sale  ordered  by  the  court. 

This  seems  to  apply  to  one  temporarily  absent  from  the  State,  and  not  to  a 
non-resident:  72  Ga.  791. 

Twelve  months  bar  does  not  apply  to  one  not  named  as  party  and  called  on 
to  answer :  72  Ga.  791. 

Bona  fide  purchaser  not  affected  :  72  Ga.  792. 

Cotenant  buying  does  not  get  title  to  share  of  one  not  made  a  party  or  noti- 
fied :  72  Ga.  792. 


ARTICLE  3. 

PARTITION  OF  PERSONAL  PROPERTY,   HOW  OBTAINED. 

§4798.   (4008.)   Personal  property  may  be  partitioned.     Application  flaue. 
may  be  made,  and  partition  of  personal  property  may  be  obtained, 
in  the  same  manner  and  under  the  same  regulations  as  are  prescribed 
in  this  Code  for  obtaining  partition  of  lands  and  tenements. 

One  of  the  tenants  in  whose  possession  personal  property  left  by  tenant  for 
life,  is  proper  person  to  divide  it  between  remainder-men  :  29  Ga.  549. 

General  Note  on  Partition. — Chancery's  jurisdiction  in  matters  of  parti- 
tion :  13  Ga.  425.  But  not  where  adequate  remedy  at  law :  17  Ga.  123.  Act  of 
1837  will  coerce  parties  sui  juris  generally  to  comply  with  decree  for  partition : 
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21  Ga.  161.  As  to  partition  by  one  purchaser  from  one  remainder-man  against 
the  other  remainder-man  :  26  Ga.  515.  Equity's  jurisdiction  over:  22  Ga.  178  ; 
51/361;  56/649;  50/192;  49/278;  37/1.  Partition  between  partners :  35  Ga.  84. 
Partition  where  possession  taken  in  accordance  with,  and  acquiescence  is 
binding:  39  Ga.  561.  Bill  for  partition  maintained  in  this  case:  42  Ga.  409. 
Ejectment,  with  right  to  partition  or  bill  in  equity  afterwards,  to  settle  equities 
between  the  tenants  in  common :  42  Ga.  96.  Where  tenants  are  estopped  from 
denying  right  to  order  of  court,  granted  at  their  request,  to  partitioners  to  pay 
proceeds  of  land  sold  to  their  attorneys :  47  Ga.  366.  Where  statute  of  limita- 
tions runs  in  favor  of  vendees  from  one  tenant  in  common  against  the  others : 
47  Ga.  674. 


CHAPTER  17. 

POSSESSORY  WARRANT    AND  PROCEEDINGS  THEREON. 


ARTICLE  1. 

BY  WHOM  AND  UPON  WHAT  GROUND    POSSES-SORY  WARRANT  MAY  ISSUE. 

ACobb269i  §4799.  (4032.)  Possessory  warrant,  by  ivhom  and  oji  what  grounds  is- 
$$4604,4608.  sued.  Upon  complaint  being  made  on  oath  by  the  party  injured,  his 
agent,  or  attorney  in  factor  at  law,  to  any  judge  of  the  superior  court, 
judge  of  the  county  court,  or  justice  of  the  peace  of  the  county  in 
which  the  property  in  controversy  may  be,  that  any  personal  chattel 
has  been  taken,  enticed,  or  carried  away,  either  by  fraud,  violence, 
seduction  or  other  means,  from  the  possession  of  the  party  complain- 
ing, or  that  such  personal  chattel,  having  recently  been  in  the  quiet, 
peaceable  and  legally-acquired  possession  of  such  complaining  party, 
has  disappeared  without  his  consent,  and  as  he  believes  has  been 
received. or  taken  possession  of  by  the  party  complained  against,  un- 
der some  pretended  claim,  and  without  lawful  warrant  or  authority, 
and  that  the  party  complaining  does  in  good  faith  claim  a  title  to  or 
interest  in  the  personal  chattel,  or  the  possession  thereof,  it  shall  be 
the  duty  of  such  judge  or  justice  to  issue  a  warrant,  as  well  for  the 
apprehension  of  the  party  against  whom  the  complaint  is  made  as 
for  the  seizure  of  the  property  in  controversy,  which  warrant  shall 
be  directed  to  the  sheriff,  his  deputy,  or  any  lawful  constable  of  the 
county  aforesaid. 

Extends  to  recovery  of  personal  property  in  all  cases  where  it  has  been  ob- 
tained from  true  owner  by  fraud  or  violence,  and  without  his  consent  or  with- 
out authority  of  law  :  15  Ga.  25.  This  remedy  extends  to  recovery  of  a  prom- 
issory note :  18  Ga.  237.  Possession  under  superseded  writ  of  possession  is 
wrongful,  and  there  should  be  restoration  by  possessory  warrant:  30  Ga.  127. 
Where  the  property  has  been  voluntarily  parted  with:  30  Ga.  220.  Where 
without  consent,  judgment  on  former  warrant:  30  Ga.  207.     By  father  against 
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his  son:  31  Ga.  122.  Where  plaintiff  made  out  a  prima  facie  case:  31  Ga.  330; 
15/25.  Where  a  mere  depositary  of  cotton  refused  to  give  it  up  on  demand: 
34  Ga.  222.  Where  factor  was  not  subject  to,  by  principal,  until  tender  of  his 
advances  and  expenses :  34  Ga.  382.  Where  heirs  sued  out  warrant  against  the 
owner:  34  Ga.  125-127.  A  sufficient  affidavit:  58  Ga.  233;  34/393-395.  Affida- 
vit made  in  one  county  and  warrant  issued  in  another:  34  Ga.  222-224.  Not 
brought  against  public  officers,  as  sheriffs  and  constables,  to  recover  property 
levied  on  by  them:  36  Ga.  93.  Where  property  exchanged:  36  Ga.  445.  Must 
show  his  previous  possession,  before  can  recover  from  another:  36  Ga.  625. 
Where  wife  could  not  recover  the  property  from  purchaser  at  sale  of  assignee 
in  bankruptcy :  39  Ga.  715.  As  to  the  two  grounds  for  possessory  warrant  set 
forth  in  this  section,  and  as  to  omis  on  defendant  under  the  first  ground,  and 
as  to  the  four  years  possession  :  46  Ga.  616.  Possessory  warrant  against  a  car- 
rier, excuse  of  being  taken  away  by  legal  process :  48  Ga.  432.  Possession  of 
personal  property  by  consent  of  a  party  by  a  fraudulent  trick:  50  Ga.  562. 
Where  will  not  lie  against  a  purchaser  at  a  judicial  sale:  54  Ga.  501.  Where 
affidavit  was  sufficiently  specific  as  to  county:  63  Ga.  331.  Where  production 
of  bill  of  lading  necessary  for  consignee  to  obtain  possession  by  this  remedy 
from  a  railroad :  63  Ga.  745.  Where  possessory  warrant  could  not  be  used  to 
enforce  lien  for  services :  63  Ga.  759.  What  affidavit  by  a  corporation  through 
its  proper  officer  should  state,  and  when  president  could  not  maintain  this  ac- 
tion :  64  Ga.  314.  Where  title  obtained  by  fraud  and  possession  retained  by 
consent  of  owner,  writ  will  not  lie :  65  Ga.  612.  Not  proper  remedy  where 
chattel  obtained  by  exchange,  although  false  representations  have  been  made : 
65  Ga.  695. 

Not  lie  to  recover  note  and  mortgage  delivered  by  mortgagee  to  purchaser 
from  mortgagor,  although  trade  interrupted  by  garnishments:  67  Ga.  391. 

Not  proper  remedy  here,  where  possession  obtained  by  consent,  etc. :  77  Ga. 
684. 

Not  lie  to  get  back  cotton  of  occupier,  picked  out  by  owner  of  land :  78 
Ga.  34. 

Possessory  warrant  will  not  lie  to  recover  personalty  loaned  without  fraud- 
ulent representation  :  81  Ga.  713  ;  distinguishing  50  Ga.  562. 

Agent's  possession  is  actual  possession  by  principal,  and  will  support  posses- 
sory warrant  by  principal :  67  Ga.  24. 

Tenant  may  recover  possession  of  property  from  landlord,  although  title  in 
latter :  68  Ga.  428. 

Wife  may  thus  recover  property  exempted  under  section  2866,  and  wrong- 
fully taken  from  possession  of  husband  :  71  Ga.  602. 

Will  lie  where  one  party  violently,  etc.,  takes  from  other  possession  of  part- 
nership property,  held  exclusively  by  latter  under  firm  contract:  68  Ga.  428. 

Must  be  division  between  croppers  before  possessory  warrant  will  lie  by  one 
against  the  other  for  portion  of  joint  property  :  77  Ga.  536. 

Possessory  warrant  by  one  of  two  jointly  interested  will  not  lie,  when:  84 
Ga.  478. 

Not  such  civil  case  as  must  be  brought  in  county  of  defendant's  residence: 
67  Ga.  616. 

Possessory  warrant  good  against  one  who  took  possession  of  canary-bird  es- 
caped from  owner,  although  his  wife  had  personal  care  of  bird :  69  Ga.  447,  448. 

Does  not  lie  to  recover  horse  impounded  under  city  oi'dinance :  70  Ga.  628. 

This  law,  being  in  derogation  of  common  law,  strictly  construed  :  77  Ga.  684. 
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ARTICLE  2. 

HOW  WARRANT  MUST  BE  EXECUTED  AND  RETURNED. 

§4800.  (4033.)  Warrant,  how  executed.  The  officer  in  whose  hands 
the  possessory  warrant  is  placed  shall  forthwith  proceed  to  apprehend 
and  arrest  the  body  of  the  defendant,  or  party  against  whom  the 
warrant  is  issued,  and  also  to  seize  the  property  described  in  the 
warrant,  if  the  same  are  to  be  found  in  his  county,  and  carry  the  said 
defendant  and  said  property,  together  with  the  warrant,  before  the 
judge  or  justice  issuing  the  same,  or  before  any  other  judge  or  justice 
of  said  county. 

Section  referred  to  and  construed  ;  by  one  describing  himself  in  affidavit  as 
member  of  a  firm,  without  sufficient  averments:  58  Ga.  235. 


ARTICLE  3. 


THE  TRIAL,  JUDGMENT,  AND  SUBSEQUENT  PROCEEDINGS. 

§4801.  (4034.)  Trial.  The  judge  or  justice  before  whom  a  war- 
rant for  the  restoration  of  personal  property  may  be  returned,  shall, 
if  the  parties  are  ready,  proceed  with  the  hearing  forthwith;  but  if 
either  of  the  parties  is  not  ready,  the  hearing  shall  be  postponed 
to  some  subsequent  time,  to  be  fixed  by  the  said  judge  or  justice, 
so  as  to  allow  the  parties  a  reasonable  opportunity  to  procure  their 
testimony,  and  at  the  same  time  to  insure  a  trial  with  as  little  delay 
as  possible. 

Stated  in,  and  as  to  giving  reasonable  time  to  prepare  testimony:  15  Ga.  25. 

Acobb259i  §4802.  (4035.)  Possession  the  only  issue  to  be  tried.  When  the  day 
#1826, 4808.  get  apart  for  the  trial  arrives,  the  judge  or  justice  shall  proceed  to 
hear  evidence  as  to  the  question  of  possession  in  a  summary  way, 
without  investigating  the  title  to  the  property,  and  shall  cause  the 
property  to  be  delivered  to  the  party  from  whose  possession  the  same 
was  violently  or  fraudulently  taken  or  enticed  away,  or  from  whom 
the  same  absconded,  or  in  whose  peaceable  and  lawful  possession  it 
last  was:  Provided,  such  party  shall  then  and  there  enter  into  a  re- 
cognizance, with  good  and  sufficient  security,  in  double  the  amount 
of  the  value  of  such  property,  and  the  hire  claimed  (if  any),  to  cause 
the  said  property  to  be  produced  and  forthcoming  to  answer  any 
judgment,  execution  or  decree  that  may  be  had,  issued  or  made  upon 
such  suit  or  action,  at  law  or  in  equity,  as  the  opposite  party  may 
commence  or  prosecute  within  the  next  four  years  touching  the  same: 
Provided,  also,  that  when  the  party  taking  out  the  warrant  shall  re- 
fuse or  fail  to  give  such  security,  then  the  judge  or  justice  may,  in 
his  discretion,  deliver  over  the  property  to  the  opposite  party  upon 
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his  entering  into  a  like  recognizance,  with  security  of  the  same  nature 
and  effect. 

The  question  of  possession  alone  investigated:  36  Ga.  445;  37/580;  22/319. 
Former  judgment  relevant  to  show  plaintiff's  former  possession :  30  Ga.  207. 
When  magistrate's  duty  to  deliver  over  the  property  to  defendant  if  it  was 
last  in  his  peaceable  possession :  31  Ga.  122.  Where  plaintiff  makes  a  prima 
facie  case  of  possession  :  31  Ga.  328.  Where  there  was  no  question  of  title,  and 
possessory  warrant  proper  remedy :  34  Ga.  222-225.  Plaintiff  must  show  the 
property  has  been  previously  in  his  possession  :  36  Ga.  625.  Where  possession 
alone  to  be  investigated,  and  innocent  bona  fide  purchaser  protected:  36  Ga. 
446.  Where  possession  awarded  under  this  section,  and  trover  brought  after- 
wards by  contestant :  38  Ga.  250.  Where  possession  awarded  under  this  section 
and  bond  by  successful  party  who  sold,  and  could  not  produce  it,  not  attached 
for  contempt :  41  Ga.  368.  As  to  bond  by  one  party  under,  and  failure  to 
give  by  the  other,  and  turning  over  possession  to  one  giving  bond  :  43  Ga. 
265.  Where  on  certiorari  superior  court  could  not  order  defendant  to  deliver 
property  to  his  adversary  without  bond :  58  Ga.  233.  Section  referred  to  and 
construed  :  63  Ga.  332. 

Title  not  determined :  68  Ga.  820. 

Tenant  may  recover  possession  of  property  from  landlord,  although  title  in 
latter :  68  Ga.  428. 

Sole  question  is  as  to  manner  in  which  possession  obtained :  77  Ga.  684. 

Failure  to  require  the  bond  will  work  a  reversal  of  judgment :  67  Ga.  24. 

But  where  judgment  for  defendant,  no  bond  required :  80  Ga.  583. 

Bond  not  fixed  by  magistrate,  may  be  by  superior  court,  after  certiorari:  84 
Ga.  665. 

Final  direction  proper  here,  leaving  property  with  party  to  whom  justice 
awarded  it  on  his  giving  bond :  74  Ga.  362. 

Four  years  peaceable  possession  bars  possessory,  warrant :  81  Ga.  738. 

Writ  will  not  lie,  where  title  obtained  by  fraud,  and  possession  accompa- 
nied by  consent :  65  Ga.  612. 

Agent's  possession  is  actual  possession  by  principal,  and  will  support  pos- 
sessory warrant  by  principal :  67  Ga.  24. 

Will  lie  where  one  partner  violently,  etc.,  takes  from  another  possession  of 
partnership  property,  held  exclusively  by  latter  under  firm  contract :  68  Ga. 
428. 

§4803.   (4036.)   Notice  of  certiorari  is  supersedeas.     A  notice  of  in-Acts1869' 
tention  to  certiorari  the  decision  of  the  court,  when  served  upon  the  *??•    1€Mn 

'  l  <5§4645, 4829. 

opposite  party,  or  his  agent  or  attorney,  shall  operate  as  a  superse- 
deas for  ten  days,  during  which  time  the  officer  shall  retain  posses- 
sion of  the  property,  and  if  after  the  expiration  of  the  ten  days  no 
certiorari  has  been  granted,  then  and  in  that  event  the  officer  shall 
proceed  to  deliver  the  property,  as  directed  by  the  court  at  the  time 
of  trial. 

§4804.  (4037.)  Bond,  where  returned.  The  judge  or  justice  shall  ^Jg8^ 
return  any  recognizance  taken  as  provided  in  the  preceding  section 
to  the  next  superior  court  of  the  county  where  the  same  is  taken,  to 
be  transmitted  to  the  court  where  any  suit  or  action  may  be  com- 
menced touching  said  property,  and  the  securities  on  such  recogni- 
zance shall  be  bound  and  liable  for  the  eventual  condemnation- 
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money  in  such  suit  or  action,  and  execution  shall  issue  against  them 
in  the  same  manner  as  against  security  on  appeals.  ■ 
^Cobb259i  §4805.  (4038.)  Defendant  may  he  imprisoned,  when.  Upon  the  return 
$4608.  0f  a  possessory  warrant,  if  it  shall  appear  that  the  officer  cannot 
find  or  was  unable  to  seize  the  property  described  in  the  warrant, 
and  that  such  property  is  in  the  possession,  power,  custody  or  con- 
trol of  the  defendant,  or  any  agent  or  friend  of  his,  or  any  one  acting 
for  or  intrusted  with  the  same  for  him,  and  the  said  defendant  doth 
not  produce  or  cause  said  property  to  be  forthcoming,  to  be  dealt 
with  as  the  law  directs,  and  as  the  judgment  of  the  said  judge  or 
justice  awards,  the  said  defendant  shall  be  committed  to  jail,  there 
to  remain  in  safe  and  close  custody  without  bail  or  mainprise  until 
such  property  shall  be  produced  or  forthcoming,  to  be  disposed  of 
as  aforesaid:  Provided,  always,  that  no  person  shall  be  so  committed 
to  jail  for  such  failure  to  produce  property,  if  he  can  satisfactorily 
prove  to  the  judge  or  justice  trying  the  case  that  such  property  has 
been  in  his  quiet  and  peaceable  possession  for  four  years  next  im- 
mediately preceding  the  issuing  of  said  warrant,  but  upon  such  proof 
being  made  the  warrant  shall  be  dismissed:  And  provided  further, 
that  no  person  shall  be  imprisoned  as  aforesaid  pending  an  applica- 
tion for  a  certiorari  before  the  superior  court,  who  shall  give  bond 
and  security  to  abide  by  the  final  decision  of  the  cause. 

"Where  .four  years  possession :  22  Ga.  319 ;  46/616.  Where  party  was  com- 
mitted to  jail  for  failing  to  deliver  up  personal  property,  habeas  corpus  applied 
for,  and  certiorari  of  decision  on,  to  superior  court:  24  Ga.  379.  Section  re- 
ferred to  and  construed :  58  Ga.  235.  As  to  this  remedy  being  intended  also 
where  property  concealed,  and  imprisonment  to  compel  production:  63  Ga. 
333. 

ApCt871858'        §4806.   (4039.)   Certiorari  lies  to  judgment  on  a  possessory  warrant. 

48294,48035'  ^he  wr^  °^  certiorari  lies  to  every  decision  of  a  court  upon  a  posses- 
sory warrant,  to  be  sued  out  as  in  other  cases;  and  upon  the  hear- 
ing of  such  writ  in  the  superior  court,  if  the  liberty  of  the  party  is 
endangered  by  the  decision  of  the  court  below,  he  may  demand  a 
trial  before  a  jury  impaneled  as  in  criminal  cases,  upon  the  issue  of 
fact  as  to  the  alleged  property  being  in  his  possession,  power,  cus- 
tody, or  control,  or  that  of  his  agent,  friend,  or  any  other  person 
for  him,  and  the  verdict  of  such  jury  shall  be  conclusive  on  the 
question. 

Question  formerly  as  to  whether  it  could  be  resorted  to :  15  Ga.  26 ;  18/739 ; 
24/379.  Judgment  of  county  court  reviewed  by  certiorari:  35  Ga.  265,  266. 
Where  reversed  by  superior  court :  37  Ga.  578.  Where  judge  of  superior  court 
not  required  by  certiorari  to  interfere  with  judgment  of  the  magistrate:  48 
Ga.  65. 

$4652.  §4807.   (4040.)  Judgment  on  the  certiorari.      Upon   hearing  the  cer- 

tiorari, the  judge  may  remand  the  case  or  give  final  judgment  and 
direction  therein,  as  he  may  see  fit. 
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Where  superior  court  should  render  final  judgment  on  certiorari  from  mag- 
istrate, no  facts  being  involved  in  the  possessory-warrant  case:  56  Ga.  525. 
Section  cited  :  58  Ga.  235. 

May  make  final  disposition  of  case  though  evidence  conflicting:  80  Ga.  583. 

General  Note  on  Possessory  Warrants. — When  superior  court  could  not 
enforce  an  order  by  justice  of  the  peace  as  to  restoration  of  personal  property 
under  a  possessory  warrant :  26  Ga.  388.  Against  a  warehouseman  for  cotton 
stored ;  charges :  35  Ga.  108;  48/63.  Where  property  was  impressed,  posses- 
sory warrant  the  proper  remedy:  33  Ga.  625.  Where  it  could  not  be  brought 
by  one  cropper  against  another:  40  Ga.  328,  329.  Where  it  could  be  brought 
and  sustained  by  one  furnishing  land,  horses,  and  provisions  to  a  freedman  for 
crop  until  his  advances  paid :  45  Ga.  84.  Could  be  brought  to  obtain  notes, 
liens,  etc.,  transferred  by  agent  without  authority  to  another:  46  Ga.  218. 
Where  for  personal  property,  the  title  of  which  was  not  divested  by  capture 
during  the  war:  49  Ga.  395.  When  will  not  lie  against  purchaser  at  judicial 
sale  under  forms  of  law :  54  Ga.  501. 


CHAPTER  18. 

TRESPASSERS  ON  LAND  AND  TENANTS  HOLDING  OVER. 


ARTICLE  1. 

PROCEEDINGS  AGAINST  INTRUDERS  ON  LAND  AND  TENANTS  HOLDING  OVER. 


SECTION  1. 

PROCEEDINGS    AGAINST  INTRUDERS. 

§4808.  (4072.)  Intruders,  how  ejected.  Intruders  may  be  ejected  Act|21858"4' 
from  the  possession  of  lands  and  tenements  in  the  following  manner, 
to  wit:  When  any  person,  either  by  himself,  his  agent  or  attorney 
in  fact,  shall  take  and  subscribe  an  affidavit  in  writing,  before  any 
officer  authorized  to  administer  an  oath,  setting  forth  that  he  does 
in  good  faith  claim  the  right  of  possession  to  any  land  or  tenement 
(describing  the  same),  and  that  such  land  or  tenement  is  in  the 
hands  of  another  person  (naming  the  person),  who  does  not  in  good 
faith  claim  a  right  to  such  possession,  and  yet  refuses  to  abandon 
the  same;  and  when  such  affidavit  shall  be  placed  in  the  hands  of 
the  sheriff  of  the  county  where  the  land  or  tenement  is  situated,  it 
shall  be  the  duty  of  such  sheriff,  at  the  earliest  practicable  day,  to 
exhibit  such  affidavit  to  the  person  described  as  being  in  possession 
of  such  land  or  tenement,  and  to  turn  such  person  out  of  possession, 
unless  the  person  so  in  possession  shall  tender  to  the  sheriff  a  coun- 
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ter-affidavit,  stating  that  he  does  in  good  faith  claim  a  legal  right  to 
the  possession  of  said  land  or  tenement. 

Affidavit  not  amendabie :  20  Ga.  105 ;  26/436.  What  counter-affidavit  should 
show,  and  title  evidence  of  right  of  possession :  30  Ga.  228.  Legality  of  the 
possession  depends  on  the  legality  of  the  original  entry :  21  Ga.  368.  No  coun- 
ter-affidavit after  tenant  put  out:  41  Ga.  105,  681.  What  counter-affidavit 
must  state,  and  when  second  affidavit  allowed  to  be  filed:  38  Ga.  29.  When 
not:  41  Ga.  105;  36/477.  When  may  recover  against  intruders  on  prior  pos- 
session: 44  Ga.  607.  Where  attorney  at  law  could  not  make  the  affidavit  on 
which  to  base  this  warrant,  and  possession  under  warrant  was  void  and  of  no 
effect:  41  Ga.  681.  Same  principle  as  to  distress  warrant:  66  Ga.  174.  Where 
equity  resorted  to  for  relief:  42  Ga.  389.  Where  no  evidence  that  defendant 
claimed  in  good  faith  a  legal  right  to  possession  :  43  Ga.  267.  Where  defendant 
does  in  good  faith  claim  possession  :  46  Ga.  479  ;  43/478.  A  sufficient  affidavit, 
no  second  counter-affidavit,  nor  amendment  of  the  first  one :  38  Ga.  29  ;  46/223. 
Affidavit  should  be  certain  enough  in  its  description  of  the  land :  57  Ga.  16 ; 
60/523.  Where  tenant  could  not,  by  yielding  to  an  intruder's  warrant,  plead 
eviction  and  attorn  to  another:  64  Ga.  445. 

Where  parties  in  possession  made  formal  surrender  of  lands  by  writing, 
and  then  re-entered  the  land,  they  were  intruders  :  69  Ga.  746. 

Husband  proceeded  against  as  intruder,  may  tender  counter-affidavit  that 
his  possession  is  as  agent  for  wife:  73  Ga.  126. 

Words  "legal  title  to  the"  instead  of  "right  of"  possession  did  not  invalidate 
affidavit ;  meaning  substantially  the  same  :  73  Ga.  261. 

Though  executor's  private  sale  invalid,  purchaser  had  "right  to  possession" 
as  against  intruder.  Bidder  at  regular  public  sale,  failing  to  comply  with 
terms,  was  such  intruder:  78  Ga.  304. 

$4382.  §4809.   (4073.)   Sheriff  may  administer  oath.     The  sheriff  shall  be  a 

competent  officer  to  administer  the  oath  to  the  person  in  possession, 
in  case  he  tenders  the  counter-affidavit  provided  for  in  the  preced- 
ing section. 

Acts3i853-4,  §4810.  (4074.)  Return  of  affidavit  and  trial.  If  a  counter-affidavit  be 
tendered  as  hereinbefore  provided  for,  the  sheriff  shall  not  turn  the 
party  out  of  possession,  but  the  contending  parties  shall  be  remitted 
to  their  respective  rights,  and  the  sheriff  shall  return  both  affidavits, 
and  deposit  them  in  the  office  of  the  clerk  of  the  superior  court  of 
the  county  in  which  the  land  lies,  upon  which  an  issue  shall  be  made 
up  and  tried  by  a  jury,  according  to  the  laws  of  this  State. 

JVct|31853"4'  §4811.  (4075.)  Writ  of  possession  may  issue,  when.  If  the  rinding 
of  the  jury  upon  the  trial  of  the  issue  provided  for  in  the  preceding 
section,  shall  be  for  the  plaintiff,  or  movant,  the  clerk  shall  issue 
upon  the  judgment  a  writ  of  habere  facias  possessionem,  including  a 
fieri  facias  for  the  costs. 

Acts  1803-4,      §4812.   (4076.)  Intrusions  on  camp-grounds .     The  trustees,  commis- 

$2368.  sioners,  and  other  owners  of  camp-grounds  in  this  State,  shall  have 
the  exclusive  right  to  prevent  intruders  and  squatters  from  occupy- 
ing any  land  within  the  boundaries  of  said  camp-grounds,  and  for 
instituting  proceedings  against  any  such  intruders  and  squatters,  in 
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the  same  manner  as  is  now  authorized  by  law  against  intruders  and 
trespassers  upon  land  in  this  State, 

General  Note. — Where  equity  having  taken  jurisdiction  will  hold  it:  42 
Ga.  389 ;  38/605. 


SECTION  2. 

PROCEEDINGS  AGAINST   TENANTS  HOLDING  OVER. 

§4813.   (4077.)    Tenant  holding  over.      In  all  cases  where  a  tenant  Act|41865-6< 
shall  hold  possession  of  lands  or  tenements  over  and  beyond  the  term  ^^fooi 
for  which  the  same  were  rented  or  leased  to  him,  or  shall  fail  to  pay  Actsc1085^;4, 

PP-  P"»  «>• 

the  rent  when  the  same  shall  become  due,  and  in  all  cases  where  1855~£< 

'  p.  268. 

lands  or  tenements  shall  be  held  and  occupied  by  any  tenant  at  will  $$3121,3874. 
or  sufferance,  whether  under  contract  of  rent  or  not,  and  the  owner 
of  the  lands  or  tenements  shall  desire  possession  of  the  same,  such 
owner  may,  by  himself,  his  agent,  or  attorney  in  fact,  or  attorney 
at  law,  demand  the  possession  of  the  property  so  rented,  leased,  held 
or  occupied;  and  if  the  tenant  refuses  or  omits  to  deliver  possession 
when  so  demanded,  the  owner,  his  agent,  or  attorney  at  law,  or  at- 
torney in  fact,  may  go  before  the  judge  of  the  superior  court,  or  any 
justice  of  the  peace,  and  make  oath  of  the  facts. 

Under  Act  of  1811,  agent  could  not  make  the  affidavit:  7  Ga.  52.  Contra, 
now :  42  Ga.  571.  Where  the  affidavits  were  held  not  amendable :  20  Ga.  105. 
A  blank  left  in  the  affidavit  was  fatal  to  it :  28  Ga.  345.  Affidavit  by  the  chair- 
man of  board  of  trustees,  sufficient:  42  Ga.  571.  Administrator  of  deceased 
landlord  may  make  the  affidavit  and  institute  the  proceedings:  38  Ga.  652. 
Where  the  jury  may  find  as  against  the  tenant  at  will  or  sufferance  double  the 
rent  the  premises  are  shown  to  be  worth :  37  Ga.  224.  No  appeal  was  allowed 
from  the  jury's  verdict,  under  Act  of  1827:  26  Ga.  397.  Where  one  in  under 
contract  of  purchase  could  not  be  dispossessed  as  tenant  at  sufferance :  48  Ga. 
60.  Where  equity  resorted  to  as  against  a  proceeding  under  this  section :  42  Ga. 
179.  Issue  of  good  faith  of  defendant  in  proceedings  to  eject  him  under  this 
section :  51  Ga.  231.  Proceedings  to  eject  a  tenant  holding  over,  under  the 
laws  of  Savannah:  54  Ga.  135.  Sufficient  description  in  affidavit,  and  not  nec- 
essary to  prove  title  from  the  State :  57  Ga.  16 ;  60/523.  Error  to  dismiss  war- 
rant where  no  plea  of  former  warrant  pending,  and  motion  not  made  at  first 
term:  59  Ga.  176.  Can  judgment  be  entered  up  against  surety  of  a  tenant 
holding  over,  without  suit  ?  59  Ga.  204.  Where  no  equitable  pleading  and  no 
prayer  for  it,  error  to  instruct  jury  to  find  whether  deed  fraudulent,  etc. :  61 
Ga.  322.  Where  the  remedy  was  by  ejectment,  and  not  by  the  summary  method 
of  this  section :  62  Ga.  412,  413.  For  a  tenant  to  resist  this  proceeding,  he  must 
give  bond  and  security :  63  Ga.  289;  42/179.  Conclusiveness  of  judgment  under 
issue  formed  by  counter-affidavit,  as  to  tenancy:  53  Ga.  9. 

Affidavit  made  before,  and  warrant  issued  by,  justice  of  peace  in  county 
other  than  where  tenant  holds  over:  66  Ga.  59. 

Cannot  serve  also  for  proceeding  to  recover  personalty,  such  portion  of  affi- 
davit regarded  as  surplusage  :  66  Ga.  59. 

Affidavit  here  conformed  to  this  section :  75  Ga.  880. 
80 
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Affidavit  need  not  specify  the  amount  due  and  unpaid :  84  Ga.  561. 

Failure  to  pay  rent  gives  this  remedy :  70  Ga.  284. 

The  Act  of  1866  not  unconstitutional  as  containing  matter  different  from 
title :  70  Ga.  284. 

This  remedy  exists  though  special  contract  between  landlord  and  tenant: 
70  Ga.  289. 

One  who  got  possession  from  an  agent  in  hope  of  buying,  which  was  not  rat- 
ified by  principal,  is  tenant  holding  over  after  possession  demanded  and  re- 
fused :  71  Ga.  68. 

Section  applies  to  one  who  purchases  from  original  landlord  during  tenant's 
term,  though  such  sale  was  to  secure  debt:  82  Ga.  226. 

Where  relation  was  landlord  and  tenant,  not  vendor  and  vendee :  90  Ga.  402. 

After  expiration  of  lease,  lessees  were  mere  tenants  holding  over:  83  Ga. 
772. 

Equity  will  not  restrain  this  proceeding,  unless  to  prevent  fraud  and  irrep- 
arable damage :  71  Ga.  555. 

Contract  of  sale  with  right  to  rescind  if  installment  not  paid,  and  agreement 
to  pay  rent,  rescinded  by  bill  in  equity:  75  Ga.  687. 

Title  disputed,  tenancy  denied,  insolvency  charged,  and  inability  to  give 
bond  required  by  section  4815  set  up,  affiant  enjoined :  78  Ga.  197  ;  distinguish- 
ing 42  Ga.  179  ;  63/289  ;  71/557. 

Tenant  may  recover  legitimate  damages  for  wrongful  eviction  by  this  proc- 
ess;  but  not  exemplary  damages  where,  after  giving  bond,  etc.,  he  gave  pos- 
session under  protest,  no  oppression  by  landlord  being  shown:  72  Ga.  282. 

Wife  leasing  land,  compelled  to  remove  by  wrongful  eviction  of  husband, 
entitled  to  damages :  85  Ga.  606. 

Landlord  forcibly  ejecting  tenant,  although  holding  over,  and  in  arrears  in 
rent,  etc.,  liable  for  trespass:  95  Ga.  390. 

Landlord's  consent  is  good  defense  to  holding  over  after  definite  term:  87 
Ga.  470. 

If  real  basis  is  violation  of  terms  of  consent,  declaration  should  so  allege: 
87  Ga.  470. 

Where  widow's  rights  were  analogous  to  those  granted  by  section  4693,  and 
temporary  administrator  could  not  complain  of  entry  by  third  person  with  her 
consent:  83  Ga.  173. 

Rent  contract  for  year  reserved  title  to  crop  until  rent  paid ;  tenant  died 
before  harvest;  landlord  entering  and  finishing  cultivation  not  intruder,  if  en- 
try reasonably  necessary  to  protect  landlord's  interest:  83  Ga.  173;  citing  82 
Ga.  336 ;  distinguishing  75  Ga.  272. 

Act  1827,         84814.   (4078.)    Warrant  for  the  tenant's  removal.     When  the  affida- 

Oobb,  902.      .•!.,,-.  , .  .  ~. 

Acts  1865-e,  vit  provided,  for  in  the  preceding  section  shall  be  made,  the  officer 
before  whom  it  was  made  shall  grant  and  issue  a  warrant,  or  proc- 
ess, directed  to  the  sheriff  or  his  deputy,  or  any  lawful  constable  of 
the  county  where  the  land  lies,  commanding  and  requiring  him  to 
deliver  to  the  owner,  or  his  representative,  full  and  quiet  possession 
of  the  lands  or  tenements  mentioned  in  the  affidavit,  removing  the 
tenant,  with  his  property  found  thereon,  away  from  the  premises. 

Cited  :  71  Ga.  68. 

Judgment  rendered  against  principal  and  sureties,  as  on  appeal:  77  Ga.  579. 
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§4815.  (4079. )  Tenant  may  arrest  proceedings.  The  tenant  may  ar-  ^J^J&a. 
rest  the  proceedings  and  prevent  the  removal  of  himself  and  goods  Ap  ^g1866' 
from  the  land,  by  declaring  on  oath  that  his  lease  or  term  of  rent  has 
not  expired,  and  that  he  is  not  holding  possession  of  the  premises 
over  and  beyond  his  term,  or  that  the  rent  claimed  is  not  due,  or 
that  he  does  not  hold  the  premises,  either  by  lease,  or  rent,  or  at 
will,  or  by  sufferance,  or  otherwise,  from  the  person  who  made  the 
affidavit  on  which  the  warrant  issued,  or  from  any  one  under  whom 
he  claims  the  premises,  or  from  anyone  claiming  the  premises  under 
him:  Provided,  such  tenant  shall  at  the  same  time  tender  a  bond 
with  good  security,  payable  to  the  landlord,  for  the  payment  of  such 
sum  with  costs  as  may  be  recovered  against  him  on  the  trial  of  the 
case. 

Affidavit  of  defendant  "that  the  sum  or  some  part  thereof  distrained  for  is 
not  due"  :  15  Ga.  113 ;  28/345.  Where  tenant  swears  he  is  not  the  tenant, 
plaintiff  should  show  a  lease :  19  Ga.  534.  Set-off  not  allowed  as  a  defense : 
23  Ga.  43.  Counter-affidavit  by  defendant  necessitates  proof  of  claim  by 
plaintiff :  37  Ga.  63.  Aid  of  equity  invoked  as  against  a  proceeding  for  posses- 
sion :  44  Ga.  153.  As  to  counter-affidavit  to  arrest  proceedings  under  a  war- 
rant to  dispossess  in  Savannah :  54  Ga.  128.  Tenant  must  give  bond  and  se- 
curity to  resist  a  warrant  to  dispossess  :  63  Ga.  289. 

Cited:  71  Ga.  68. 

To  render  officer  liable  for  refusing  bond,  it  must  be  shown  that  bond  good 
in  law,  and  surety  solvent,  etc.  :  67  Ga.  319. 

Where  two  defendants  in  dispossessory  warrant  each  tender  bond  with  same 
sureties  sufficient  for  one  but  not  for  both,  proper  for  sheriff  to  refuse  bonds: 
80  Ga.  642. 

Counter-affidavit  that  part  of  rent  distrained  for  not  due,  not  demurrable: 
68  Ga.  828. 

Demand  set  out  in  affidavit  and  not  denied  in  counter-affidavit  does  not  be- 
come an  issue :  74  Ga.  327. 

Affidavit  alleged  that  tenant  at  sufferance  refused  possession  on  demand ; 
rental  value  was  stated  merely  looking  to  double  recovery  under  section  4817  ; 
held  counter-affidavit  denying  rent  due,  insufficient:  82  Ga.  194. 

Counter-affidavit  not  amendable  by  adding  matter  known  originally,  no  ex- 
cuse for  omitting  it  originally  appearing :  82  Ga.  194 ;  see  also  55  Ga.  56  ;  65/444. 

Counter-affidavit  of  tenant  holding  over,  dismissed  and  warrant  executed, 
no  breach  of  bond :  86  Ga.  28. 

Tenant  may  arrest  proceedings  under  this  section,  but  not  by  injunction: 
70  Ga.  284. 

Neither  inability  of  tenant  to  give  security,  nor  damage  by  solvent  land- 
lord's breach  of  independent  covenants,  entitles  tenant  to  injunction  :  70  Ga. 
284. 

Tenant  unable  to  give  bond  may  sue  for  damages  for  wrongful  removal :  71 
Ga.  744. 

84816.   (4080.)  Issue  tried  in  superior  court.     If  the  counter-amda-  Acti827. 

.,,,'.  .,  .  .  Cobb,  902. 

vit  and  bond,  provided  in  the  preceding  section,  be  made  and  deliv-^»51- 
ered  to  the  sheriff  or  deputy-sheriff,  or  constable,  the  tenant  shall 
not  be  removed;   but  the  officer  shall  return  the  proceedings  to  the 
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next  superior  court  of  the  county  where  the  land  lies,  and  the  fact 
in  issue  shall  be  there  tried  by  a  special  jury  as  in  case  of  appeal. 

It  is  not  necessary  in  this  issue  to  prove  title  from  the  State :  57  Ga.  16. 
Where  no  equitable  pleading  or  prayer  for  it  under  the  pleading  under  an  issue 
formed,  jury  should  not  be  instructed  to  find  whether  deed  fraudulent,  etc.: 
61  Ga.  322. 

Cited :  71  Ga.  68. 

After  counter-affidavit  dismissed  on  motion,  case  goes  out  of  court  and  court 
has  not  jurisdiction  to  entertain  motion  to  dismiss  warrant:  80  Ga.  617. 

Though  warrant  made  returnable  to.  county  court,  officer  could  return  to 
superior  court:  84  Ga.  561. 

Acobb2l'o2  §4817.  (4081.)  Double  rent  and  writ  of  possession,  when.  If  the 
$$3124,5469.  jS8ue  specified  in  the  preceding  section  shall  be  determined  against 
the  tenant,  judgment  shall  go  against  him  for  double  the  rent  re- 
served or  stipulated  to  be  paid;  or,  if  he  be  a  tenant  at  will  or  suf- 
ferance, then  for  double  what  the  rent  of  the  premises  is  shown  to 
be  worth,  and  the  movant  or  plaintiff  shall  have  a  writ  of  possession, 
and  be  by  the  sheriff,  deputy  or  constable,  placed  in  full  possession 
of  the  premises. 

Where  tenant  cannot  so  withdraw  his  claim  as  to  avoid  being  assessed  for 
double  rent :  28  Ga.  475.  Jury  may  find  against  tenant  at  will  or  sufferance 
double  the  rent  the  premises  are  shown  by  evidence  to  be  worth :  37  Ga.  224. 

Tenant  at  sufferance,  against  whom  is  found  the  issue  on  his  counter-affi- 
davit, liable  for  double  rent:  71  Ga.  68. 

Double  rent,  being  an  incident  annexed  to  wrongful  holding  over,  is  charge- 
able, though  nothing  said  of  rent  in  affidavit  to  dispossess.  But  when  double 
rent  is  allowed,  interest  is  not  chargeable:  94  Ga.  527. 

Act  i8ii,         84818.   (4082.)  Distress  warrant,  how  issued  and  executed.     Any  per- 
Cobb,900.  ,  ,  n  \       ,  .         ,-    ,  . 

Acts  1869,    son  who  may  have  rent  due  may,  by  himself,  his  agent  or  attorney, 

1875,  p.' 23.  make  application  to  any  justice  of  the  peace  within  the  county  where 
3125.'  'his  debtor  may  reside,  or  where  his  property  may  be  found,  and  ob- 
tain from  such  justice  a  distress  warrant  for  the  sum  claimed  to  be 
due,  on  the  oath  of  the  principal,  his  agent  or  attorney,  in  writing, 
for  the  said  rent,  which  may  be  levied  by  any  constable,  duly  quali- 
fied, on  any  property  belonging  to  said  debtor,  whether  found  on  the 
premises  or  elsewhere,  who  shall  advertise  and  sell  the  same,  as  in 
case  of  levy  and  sale  under  execution:  Provided,  if  the  sum  claimed 
to  be  due  exceeds  one  hundred  dollars,  and  said  warrant  shall  be 
levied  by  a  constable,  it  shall  be  his  duty  to  deliver  the  warrant, 
with  a  return  of  the  property  levied  upon,  to  the  sheriff  of  said 
county  or  his  deputy,  who  shall  advertise  and  sell  as  now  provided 
by  law  for  sheriff's  sales. 

Justice  of  the  peace  could  issue  distress  warrants  (under  Act  of  1811) :  15 
Ga.  113.  For  more  than  $100:  44  Ga.  243.  But  a  justice  of  the  inferior  court 
could  not :  24  Ga.  166.  But  not  before  a  judge  of  the  superior  court :  42  Ga.  173. 
One  administrator  may  make  the  affidavit  for  both,  and  need  not  describe 
land  out  of  which  rent  issues :  40  Ga.  511-516.    One  subletting  stands  as  land- 
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lord  to  such  lessee,  and  entitled  to  distress  warrant  for  rent  against:  46  Ga. 
427 ;  but  see  38  Ga.  262 ;  41/594.  Married  woman  may  obtain  a  distress  war- 
rant in  her  own  name:  46  Ga.  415.  The  relation  of  landlord  and  tenant  must 
subsist,  to  admit  of  distress  warrant:  46  Ga.  394;  44/247  ;  54/296-298.  Distress 
warrant  issued  by  magistrate,  son  of  plaintiff,  is  not  void  :  55  Ga.  607.  Where 
landlord's  lien  for  rent  superior  to  junior  liens  for  advances :  55  Ga.  121. 
Should  be  for  certain  rent  or  that  which  can  be  rendered  certain  :  52  Ga.  210 ; 
56/312.  No  such  material  variance  between  affidavit  for  rent  and  the  evidence 
as  to  require  a  nonsuit:  56  Ga.  311,  11.  Where  an  assignee  of  a  farm  could 
distrain  for  rent :  56  Ga.  446.  But  contract  then  and  assignment  should  be 
set  out  in  affidavit:  63  Ga.  282.  Except  where  special  lien  for  rent,  landlord 
may  distrain  for  rent  without  demand  and  refusal  or  allegations  of  it  in  affi- 
davit: 57  Ga.  31,32;  55/655;  65/739.  Distress  warrant  for  rent  in  specifics 
before  due,  stating  in  affidavit  value  of  specifics:  57  Ga.  94.  County  judge 
can  issue  distress  warrant  for  rent,  under  this  section  in  connection  with  sec- 
tions 4208  and  4819,  and  section  746  of  Penal  Code :  61  Ga.  12-14 ;  50/123.  And 
may  issue  and  dispose  of,  to  any  amount:  60  Ga.  623.  But  where  distress  war- 
rant would  lie  on  rent  note  in  favor  of  landlord  against  tenant :  61  Ga.  103  ;  but 
see  46  Ga.  394.  Affidavit  need  not  state  terms  of  rent  contractor  time  when 
due :  63  Ga.  285.  Damages  for  suing  out  distress  warrant :  63  Ga.  683  ;  56/188 ; 
54/224,  473.  Where  for  rent  before  due,  what  counter-affidavit  requisite :  42 
Ga.  172.     Section  cited :  52  Ga.  81. 

Demand  for  payment  not  necessary  before  warrant  can  issue:  65  Ga.  739. 

Demand  and  refusal  necessary  in  foreclosure  of  special  lien ;  aliter,  in  fore- 
closure of  general  lien  :  75  Ga.  140. 

Tenant  having  left  State,  court  of  county  where  rented  land  lay  had  juris- 
diction of  distress  warrant  against  crop  ;  no  demand  necessary :  75  Ga.  706. 

Affidavit  need  not  allege  demand :  83  Ga.  403 ;  see  also  79  Ga.  394. 

Attorney  should  swear  positively  to  amount  due :  66  Ga.  176. 

Affidavit  that  tenant  is  justly  indebted,  equivalent  to  statement  that  rent 
due :  68  Ga.  828. 

Affidavit  stating  that  rent  due,  and  that  tenant  removing  his  property,  latter 
allegation  surplusage :  68  Ga.  828. 

Affidavit  here  sufficiently  full  to  authorize  enforcement  of  lien,  by  distress 
warrant :  77  Ga.  79. 

Distress  affidavit  alleging  that  debtor  resides  in  county,  amendable  by  al- 
leging that  he  has  property  there :  82  Ga.  409. 

Absence  of  allegation  that  tenant  resided  in  county,  or  had  property  therein, 
fatal  as  failing  to  show  any  jurisdictional  fact.  Not  cured  by  allegation  that 
rent  claimed  was  for  building  now  occupied  by  defendant  situated  in  city  and 
county  where  warrant  issued  :  88  Ga.  207. 

Affidavit  being  sufficient,  warrant  need  not  set  out  reasons  why  rent  due, 
etc.:  95  Ga.  801. 

Lay  here,  on  express  contract  for  rent,  payable  in  specific,  of  fluctuating 
value :  65  Ga.  700. 

Proof  that  crop  on  rented  premises  when  levy  made,  is  proof  that  it  was 
then  in  tenant's  possession :  81  Ga.  53. 

Purchase  price  of  property  consumed  in  use,  e.  g.,  corn,  fodder,  etc.,  not 
collectible  as  rent  by  distress.  Evidence  not  separating  such  from  rent  proper, 
nonsuit  in  toto  granted  :  83  Ga.  750. 

Attorney's  fees  in  rent  note,  not  collectible  by  distress  warrant:  84  Ga.  52. 

Claim  not  connected  with  rent  or  premises,  not  set  off  against  distress  war- 
rant :  84  Ga.  52, 


$4567. 
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Distinction  between  lien  of  ordinary  judgment  and  distress  warrant  is,  the 
former  binds  defendant's  property  from  date,  the  latter  from  time  of  levy :  69 
Ga.  736,  737. 

Part  payment  to  constable  discharges  defendant  pro  tanto:  72  Ga.  705. 

Any  justice  of  the  peace  of  the  county  may  issue  distress  warrant :  83  Ga. 
403 ;  see  also  82  Ga.  745. 

It  may  be  duty  of  court,  under  some  circumstances,  to  hold  fund  until 
proper  distress  warrant  may  be  issued  :  86  Ga.  616. 

Distress  warrant  amended  so  as  to  meet  requirements  of  law,  motion  to 
dismiss  properly  overruled  :  86  Ga.  616. 

Permissive  use  and  occupation  by  one  railroad  of  another's  terminal  facil- 
ities constituted  relation  of  landlord  and  tenant.  Where  no  specific  agree- 
ment, reasonable  rent  must  be  paid ;  though  landlord's  track-hands  and  roll- 
ing-stock incidentally  used,  realty  element,  main  consideration,  collectible  by 
distress :  94  Ga.  422. 

Apt|21894'  §4819.  (4083.)  Property,  how  replevied.  The  party  distrained  may 
^Cobbibo.  in  a^  cases  replevy  the  property  so  distrained,  by  making  oath  that 
the  sum,  or  some  part  thereof,  distrained  for  is  not  due,  and  give 
security  for  the  eventual  condemnation-money;  and  in  such  case  the 
levying  officer  shall  return  the  same  to  the  court  having  cognizance 
thereof,  which  shall  be  tried  by  a  jury  as  provided  for  in  the  trial  of 
claims:  Provided,  that  when  the  levying  officer  retains  possession  of 
the  property  of  the  tenant  levied  on,  it  shall  not  be  necessary  to  give 
the  bond  for  the  eventual  condemnation-money. 

An  erroneous  charge  of  the  court  where  issue  made  under  this  section  as  to 
the  amount  due:  38  Ga.  133.  Is  final  process,  and  superior  court  only  has 
jurisdiction  when  counter-affidavit  made:  34  Ga.  180,  181.  Where  judgment 
signed  up  against  defendant  and  his  securities  for  amount  of  verdict  as  even- 
tual condemnation-money :  40  Ga.  26.  Counter-affidavit  being  filed,  plaintiff 
must  prove  his  claim:  37  Ga.  63.  Counter-affidavit  by  tenant  who  could  recoup 
damages  alleged  to  have  been  received,  as  against  the  rent  claimed  :  49  Ga. 
273  ;  48/172.  Damages  claimed  by  tenant  for  want  of  repairs  by  landlord  :  55 
Ga.  180.  And  tenant  may  do  this  without  disputing  the  rent  by  affidavit  and 
security:  56  Ga.  188.  Section  cited  and  construed:  56  Ga.  190,  191.  Where 
tort  by  "people  of  the  plaintiff"  could  not  be  set  up  by  way  of  recoupment 
against  landlord's  rent:  61  Ga.  13.  Section  referred  to,  as  to  the  bond  given: 
61  Ga.  520-525.  To  make  an  issue  under  this  section,  it  is  necessary  that  the 
goods  be  replevied  by  giving  security,  and  that  the  requisite  oath  be  made  :  63 
Ga.  735.  Illegality  does  not  apply  to  executions  of  this  character:  63  Ga.  519. 
Where  on  sale  of  land  on  execution  against  landlord,  right  to  rent  was  in  the 
purchaser  of  the  land :  59  Ga.  758,  759. 

Counter-affidavit  to  distress  warrant  may  be  amended  by  filing  plea  of  bank- 
ruptcy :  65  Ga.  444. 

Bankruptcy  discharged  debt  for  rent,  where  counter-affidavit  filed  to  dis- 
tress warrant  and  bond  given :  65  Ga.  444;  see  also  68  Ga.  725. 

Returnable  to  next  term  of  justice  court,  sufficient,  without  specifying  day: 
65  Ga.  739. 

Motion  to  dismiss  counter-affidavit  takes  precedence  of  motion  to  dismiss 
warrant ;  counter-affidavit  good  here,  and  plaintiff  not  hurt:  66  Ga.  174. 

Proceeding  then  amounts  to  action  for  rent,  and  pleadable  in  defense  of 
complaint  for  the  rent:  66  Ga.  729. 
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Counter-affidavit  dismissed,  case  is  out  of  court,  and  judgment  for  plaintiff 
cannot  be  rendered  :  67  Ga.  41 ;  see  also  61/199  ;  63/519. 

Dismissal  of  counter-affidavit  on  plaintiff's  motion  carries  case  out  of  court: 
68  Ga.  178. 

Counter-affidavit,  that  rent  not  due,  sufficient,  unless  landlord's  affidavit 
states  that  tenant  seeking  to  remove  goods:  67  Ga.  41,  42. 

Affidavit  alleging  certain  rent  due,  counter-affidavit  stating  that  sum  dis- 
trained for  not  due,  is  in  accord  with  statute:  68  Ga.  178. 

Where  counter-affidavit  and  bond  given,  process  is  mesne,  and  debt  could  be 
discharged  by  bankruptcy,  even  after  levy  of  distress :  68  Ga.  725. 

If  counter-affidavit  filed,  process  becomes  mesne,  and  proceeding  amounts  to 
suit  for  rent:  69  Ga.  737. 

Amount  admitted  to  be  due  need  not  be  paid  in  :  72  Ga.  705. 

Distress  warrant  levied  on  homestead,  under  affidavit  that  not  exempt,  not 
arrested  by  counter-affidavit  under  section  2850.  Must  file  affidavit  under  this 
section  and  give  bond,  or  claim:  75  Ga.  678. 

Sureties  on  replevy  bond  not  bound  by  judgment  of  court  without  interven- 
tion of  jury:  76  Ga.  745. 

Proceedings  returned  to  wrong  county,  transferred :  83  Ga.  304. 

Eeplevy  bond  vacates  forthcoming  bond :  84  Ga.  52. 

Forbearance  by  attorney  of  defendant  to  urge  unavailable  defense,  no  wrong 
to  surety  on  replevy  bond  :  84  Ga.  52. 

Replevy  bond  having  served  its  purpose,  too  late  for  bondsman  to  except  to 
irregularities  of  acceptance  and  return  :  84  Ga.  52. 

Item  of  indebtedness  disconnected  with  rent  contract,  not  pleaded  as  set- 
off against  distress  warrant:  86  Ga.  725. 

Recoupment  of  damages  for  breach  of  rent  contract,  set  up  against  distress 
warrant,  though  not  set  out  in  counter-affidavit :  86  Ga.  725. 

§4820.   (4084.)    Claims,  how  interposed  and  tried.     When  property  $4611- 
distrained  may  be  claimed  by  a  third  person,  the  same  shall  be 
claimed  on  oath,  and  bond  given  as  required  in  cases  of  other  claims, 
which  shall  be  returned  and  tried  as  provided  by  law  for  the  trial  of 
the  right  of  property  levied  upon  by  execution. 

Where  property  claimed  by  third  person  and  affidavit  and  bond  recited  the 
levy,  it  is  an  estoppel  to  claimant  from  saying  the  levy  was  not  complete: 
54  Ga.  296,  297.  Where  suit  on  forthcoming  bond  for  property  levied  on  and 
claimed,  it  was  competent  for  defendant  to  prove  payment  of  debt  prior  to 
withdrawal  of  claim :  54  Ga.  581. 

Property  distrained  may  be  claimed  by  third  person,  who  can  take  advan- 
tage of  any  defect  defendant  could :  72  Ga.  35. 

Defendant  not  defending,  claimant  cannot  go  behind  papers  regular  on  their 
face :  88  Ga.  637. 

Return  to  wrong  district  waived  by  claimant's  going  to  trial  without  ob- 
jection. That  warrant  returnable  to  another  district  does  not  entitle  him  to 
have  levy  dismissed :  83  Ga.  403. 

§4821.  (4084  a.)    Three  days  notice  to  tenant,  etc.     Whenever  a  war-  ^f^878"9' 
rant  shall  be  sued  out,  under  existing  laws,  for  the  eviction  of  any$5426- 
person  as  an  intruder,  or  as  a  tenant  holding  over,  it  shall  be  the 
duty  of  the  officer  in  whose  hands  such  warrant  may  be  placed,  to 
exhibit  the  same  at  once  to  the  defendant,  and  to  give  him  notice 
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that  after  the  expiration  of  three  days  (not  counting  Sundays  or 
public  holidays)  said  officer  will  proceed  with  the  execution  of  such 
warrant,  and  unless  a  counter-affidavit,  as  provided  by  law,  is  filed 
with  said  officer  within  that  time,  and  in  case  of  tenants  holding 
over,  unless  bond  with  good  security,  payable  to  the  landlord,  for 
the  payment  of  such  sum,  with  costs,  as  may  be  recovered  against 
him  on  the  trial  of  the  case,  shall  at  the  same  time  be  given  by  the 
tenant,  as  now  required  by  law,  it  shall  then  be  his  duty  to  proceed 
forthwith  to  execute  said  warrant. 

Constable  and  his  principal  liable  as  trespassers,  where  constable  puts  ten- 
ant out  before  expiration  of  time  allowed  :  67  Ga.  319. 

As  to  when  general  law  repeals,  etc.,  local  law :  67  Ga.  319. 

This  section  repeals  local  law  of  Savannah  allowing  only  twenty-four  hours 
for  filing  counter-affidavit:  67  Ga.  320. 

$3807.  §4822.   (4084  b.)   Officer  failing  in  duty .      Any  officer  violating  the 

provisions  of  the  preceding  section  by  failing  to  give  the  notice 
therein  required,  or  by  executing  any  such  warrant  as  is  therein 
named  before  the  expiration  of  three  days  from  the  time  of  said 
notice,  shall  be  deemed  guilty  of  a  trespass,  and  liable,  together 
with  the  sureties  on  his  official  bond,  in  damages  to  the  defendant. 

General  Note. — Suing  out  distress  warrant  does  not  prevent  landlord  from 
setting  up  equitable  lien :  13  Ga.  486.  Not  entitled  to  appeal  under  Act  of 
1827:  26  Ga.  397.  Tenant  cannot  sublet  without  landlord's  consent:  38  Ga. 
261.  May  collect  for  rent  even  where  payable  in  specifics:  39  Ga.  14;  52/208. 
When  a  holder  of  rent  note,  other  than  the  landlord,  cannot  sue  out  a  distress 
warrant  for  rent  not  due :  46  Ga.  394. 


ARTICLE  2. 

FORCIBLE  ENTRY  AND  DETAINER. 

Act  1833,  §4823.  (4085.)  Justices  to  try  the  fact  by  a  jury,  etc.  Any  one  or 
$38777'3874'  more  justices  of  the  peace,  upon  complaint  made  on  oath  of  any  entry 
into  lands  or  tenements,  or  of  any  forcible  detainer  of  the  same, 
shall  have  power  to  draw  a  jury  of  twelve  men  from  the  jury-box  of 
the  district  in  which  the  lands  and  tenements  so  alleged  to  be  forci- 
bly entered  or  detained  are  situated,  and  cause  the  sheriff  of  the 
county,  or  the  constable  of  the  district,  to  summon  them  to  be  and 
appear  at  the  usual  place  of  holding  court  in  the  said  district,  on  a 
certain  day  to  be  appointed  by  the  said  justice  or  justices  for  the 
purpose  of  trying  the  fact  of  such  forcible  entry  or  detainer.  And 
the  said  justice  or  justices  shall  also  issue  a  summons,  to  be  directed 
to  the  person  or  persons  charged  with  such  forcible  entry  or  detainer, 
and  cause  the  same  to  be  served  on  him  by  the  sheriff  or  constable 
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at  least  five  days  before  the  time  appointed  for  trial,  requiring  him 
to  appear  and  defend  the  charge  alleged  against  him. 

Complaint  in,  may  be  sworn  to  as  well  before  one  justice  of  the  peace  of  this 
State  as  another :  15  Ga.  303.  As  to  selection  of  jurors  in :  43  Ga.  434.  Illegal 
action  of  justice  and  jurors  in  a  trial  of  case  under  this  law :  49  Ga.  291. 

Affidavit  and  summons  under  this  section  sufficient,  though  manner,  means 
or  nature  of  force  used,  not  described :  86  Ga.  271'. 

§4824.   (4085  a.)  How  juries  shall  be  obtained  in  forcible  entry  and  Acts  1876, 
detainer.     It  shall  be  the  duty  of  the  several  justices  of  the  peace  of  $4143.  ^ 

this  State  to  provide  a  jury-box,  in  which  the  names  of  all  persons    ^-^  ^'^  ; 
in  their  respective  districts  liable  to  serve  on  juries  shall  be  placed, 
and  in  the  trial  of  all  cases  of  forcible  entry  and  detainer,  or  forcible 
detainer,  it  shall  be  the  duty  of  said  justices  to  draw  from  said  box 
the  jury  that  is  now  provided  by  law  for  the  trial  of  such  cases. 

§4825.    (4086.)    If  all  the  jurors  do  not  attend.     If   all  the  jurors  Acts  1865-6, 
should  not  attend,  or  if  there  should  be  a  legal  objection  to  any  of  $4143. 
them,  then  the  justice  or  justices  may  cause  the  jury  to  be  completed 
by  tales  jurors;  and  if  a  jury  cannot  be  obtained  in  the  district,  the 
justice  or  justices  may  draw  a  jury  from  an  adjoining  district  (in  the 
county)  to  try  said  case. 

§4826.   (4087.)   Possession  and  force  only  to  be  submitted.     Upon  the  Act  1833, 
trial,  the  only  facts  which  the  jury  shall  inquire  into  shall  be  the§4&02. ' 
possession  and  the  force,  but  they  shall  have  no  power  to  inquire  into 
the  merits  of  the  title  on  either  side. 

Where  there  was  sufficient  evidence  of  force  to  entitle  to  this  remedy :  54 
Ga.  516.  Where  landlord  not  guilty  of  in  removing  his  tenant  under  legal 
process  ;  the  force  referred  to  here  being  private  force :  61  Ga.  496.  Where  no 
evidence  of  forcible  detainer :  43  Ga.  433.  Some  force  should  be  shown  in 
entering,  to  allow  of  verdict  for  forcible  entry :  46  Ga.  631 ;  4/196. 

Not  intended  to  test  title  or  prevent  trespass;  verdict  for  defendant  de- 
manded :  66  Ga.  215. 

Some  force,  or  show  of  force,  must  be  shown :  68  Ga.  289. 

Facts  here  did  not  constitute  forcible  entry  and  detainer:  95  Ga.  516. 

§4827.   (4088.)      Oath  of  jury.     The  following  oath  shall  be  admin-  ^'"% 
istered  to  the  jurors,  viz . :    '  'You  shall  well  and  truly  inquire  whether  $4144. ' 
A.  B.  has  made  any  forcible  entry  into  the  lands  or  tenements  of 
CD.,  and  him  ejected  therefrom,  or  forcibly  detained  the  lands  or 
tenements  of  the  said  CD.,  and  a  true  verdict  give  according  to  the 
facts  as  they  may  appear  to  you  in  evidence.     So  help  you  God." 

§4828.  (4089.)  Restitution  to  be  made.  If  upon  the  trial  of  such  Acobb3|i3. 
case  the  jury  shall  find  such  forcible  entry  or  forcible  detainer,  or^5469- 
both,  then  the  said  justice  or  justices  shall  give  judgment  accord- 
ingly, and  cause  the  sheriff  to  make  restitution  of  possession  of  the 
premises  to  the  party  aggrieved:  Provided,  that  if  the  person  charged 
with  such  forcible  entry  or  detainer,  or  those  under  whom  he  claims, 
shall  have  been  in  peaceable  possession  of  the  premises  for  the  space 
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of  three  years  or  more,  as  aforesaid,  immediately  preceding  the  date 
of  such  warrant,  then  no  restitution  of  possession  shall  be  made. 

Construing  this  section  in  reference  to  the  three  years  possession :  48  Ga. 
408. 

Actf4865'6'  §4829.  (4090.)  Time  given  for  certiorari.  In  all  cases  of  forcible 
w4645- 4635-  entry  and  detainer,  the  enforcement  of  the  judgment  shall  be  sus- 
pended for  ten  days,  to  allow  the  party  dissatisfied  with  the  same, 
time  to  make  out  his  writ  of  certiorari:  Provided,  that  the  party 
complaining  of  said  decision  shall,  at  the  time  it  is  made,  give  the 
opposite  party  written  notice  of  his  intention  to  take  said  case  to  the 
superior  court. 

Certiorari  can  be  brought  in  such  cases :  20  Ga.  77  ;  43/436 ;  35/100. 

Bond  for  "all  future  costs"  sufficient  in  certiorari  in  forcible-entry  case:  75 
Ga,  847. 

Petition  of  plaintiff  for  certiorari  showed  no  forcible  entry  and  detainer,  and 
sanction  properly  refused :  76  Ga.  25. 

ApCtl6i8512'      §4830.   (4091.)   Service  on  non-residents.    If  the  defendant  (charged 

$$4976, 4978.  ^th  a  forcible  entry  or  detainer)  is  not  a  resident  of  the  county 
where  the  land  or  tenement  is  situated,  service  of  the  summons  may 
nevertheless  be  perfected  on  him  or  his  tenant  by  the  sheriff  or  con- 
stable, as  though  he  resided  in  the  county. 

Actsi853-4,  §4831.  (4092.)  Non-residents  to  give  bond  in  certain  cases.  All  non- 
resident defendants  who  may  forcibly  enter  or  forcibly  detain,  or 
forcibly  enter  and  detain  (and  against  whom  suit  may  be  instituted 
by  their  tenants)  any  lot  or  parcel  of  land  in  any  county  in  this 
State,  shall  be  compelled  to  give  bond  and  security  for  all  costs  and 
damages  which  may  be  recovered  against  them  for  such  forcible  entry 
or  detainer,  or  forcible  entry  and  detainer:  Provided,  that  such  de- 
fendant shall  not  be  compelled  to  give  such  bond  until  after  the 
commencement  of  an  action  for  such  offense,  as  provided  by  law. 
Said  bond  shall  be  made  payable  to  the  plaintiff  in  such  action,  sub- 
ject to  be  recovered  as  in  cases  of  bond  given  on  appeal  in  this  State, 
and,  on  failure  to  give  such  bond,  the  jury  trying  said  cause  shall 
award  possession  of  the  premises  in  dispute  to  the  plaintiff. 

^obifiia  §4832.  (4093.)  No  bar  to  indictment.  No  proceedings  under  the 
provisions  of  this  Chapter  shall  exempt  any  person  guilty  of  a  forci- 
ble entry  or  detainer  from  indictment  and  punishment. 

General  Note. — Where  entry  and  force  admitted  and  verdict  for  plaintiff 
by  jury  not  disturbed:  35  Ga.  100;  48/174. 

Voir  dire  questions  should  be  propounded  to  jury  at  instance  of  either 
party  :  75  Ga.  847. 
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THIRD  TITLE. 

Extraordinary  and  Equitable  Remedies  and  Pleadings. 


CHAPTER  1. 

joinder  of  legal  and  equitable  causes. 

§4833.  Equitable  or  legal  rights,  remedies  applied.  The  superior  courts  A.ctiU887, 
of  this  State,  on  the  trial  of  any  civil  case,  shall  give  effect  to  all  ^f^0' 5843, 
the  rights  of  the  parties,  legal  or  equitable,  or  both,  and  apply  on 
such  trial  remedies  or  relief,  legal  or  equitable,  or  both,  in  favor  of 
either  party,  such  as  the  nature  of  the  case  may  allow  or  require. 

Section  cited  :  91  Ga.  484 ;  87/269  ;  92/355  ;  90/818  ;  84/576 ;  92/126,  157  ;  81/129  ; 
85/750;  88/166. 

Distinction  between  law  and  equity  not  abolished  :  90  Ga.  597. 

May  ask  for  equitable,  but  not  for  extraordinary  relief  without  lien  :  88  Ga. 
144 ;  81/129 ;  83/453  ;  83/229. 

May  sue  trust  estate  under  this  law :  92  Ga.  157. 

Chancellor's  power  unaffected  :  90  Ga.  597. 

See  general  note  after  section  3945,  and  notes  to  section  4960. 

Equitable  relief  granted  in  common  law,  proceedings  commenced  twenty 
days  before  court :  77  Ga.  227. 

Optional  with  suitor  in  this  State  to  resort  to  court  of  law  or  equity  to  en- 
force equitable  cause  of  action  :  74  Ga.  279. 

Distinction  between  law  and  equity  has  been  nearly,  if  not  quite,  abolished : 
74  Ga.  291. 

Parties  may  insist  upon  equitable  rights  in  courts  of  law:  73  Ga.  210;  see 
also  81  Ga.  134. 

Distinction  between  equitable  and  legal  powers  is  very  slight :  73  Ga.  390. 

Act  of  October  16th,  1885,  simply  gives  effect  to  equitable  jurisdiction  of 
courts  of  law ;  does  not  authorize  amendment  to  compel  conveyance  by  de- 
fendant resident  in  other  county :  80  Ga.  553. 

§4834.  Equitable  relief  from  the  court.    Any  person  desiring  to  obtain  Acts  1884-5, 
equitable  relief  in  the  superior  court,  may,  in  a  separate  suit  f or  §|^7>  3947» 
that  purpose,  or  in  connection  with  a  suit  claiming  only  such  rem- 
edy or  relief  as   is  administered  in  courts  of  common  law,   claim 
equitable  relief  by  appropriate  and  sufficient  pleadings,  and  obtain 
the  equitable  relief  proper  in  the  case. 

Cited:  80  Ga.  551;  81/134;  85/750;  90/606. 
See  notes  to  section  4833. 

§4835.  Making  parties   and    amendments.      Any   person    claiming $!|£6' 4003: 
equitable  relief  may  make  all  necessary  parties  to  secure  equitable  Acts  1884-5, 
relief,  either  at  the  beginning  of  his  suit,  or  afterwards  by  amend- 
ment; and  may  make  amendments  in  matter  of  form  or  substance. 

Cited  :  83  Ga.  228 ;  91/484. 
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^4967749722'  §4836.  Extraordinary  remedies.  Any  person  claiming  equitable  re- 
Acts  1884-5  ^e^  °^  ^ie  8UPeri°r  court,  may,  at  anytime,  in  aid  of  his  suit,  apply 
p.  36.  for  anc[  obtain,  by  proper  pleading  and  proof,  any  of  the  extraordi- 
nary remedies  known  in  courts  of  equity,  or  such  as  are  or  may  be 
granted  by  the  judge  of  the  superior  court  exercising  chancery  juris- 
diction, upon  the  same  terms  and  conditions  as  are  now  granted  in 
equitable  proceedings. 

Must  have  lien,  when :  88  Ga.  144. 

Acts'i884-5      §4837.  Equitable  relief  for  defendants.     A  defendant  to  any  suit  or 
p-36-        claim  in  the  superior  court,  whether  such  suit  be  for  legal  or  equita- 
ble relief,  may  claim  legal  or  equitable  relief,  or  both,  by  framing 
proper  pleadings  for  that  purpose,  and  sustaining  them  by  sufficient 
evidence. 
Apctf61884"5'      §4838.  New  parties  and  extraordinary  remedies  for  defendant.    Any  de- 
§§4967, 5099.  fendaiit  may  also,  if  it  is  necessary  to  obtain  complete  relief,  make 
necessary  parties;  and  may  also  by  proper  pleadings  and  sufficient 
evidence  obtain   the  benefit  of  extraordinary  remedies  allowed  in 
equitable  proceedings  by  the  superior  court,  or  by  the  judge  thereof, 
exercising  chancery  jurisdiction,  at  such  times  and  on  such  terms 
as  such  remedies  are  granted  by  said  court,  or  by  said  judge  exercis- 
•    ing  chancery  jurisdiction. 

New  parties  by  amendment :  91  Ga.  484. 
ActR41887'        §4839.  Extraordinary   equitable  remedies  in  aid  of  suit,  or  defense. 


394i.  Whenever  any  extraordinary  relief  or  remedy  as  known  in  courts 
of  equity  is  claimed  in  aid  of  any  action  or  defense,  the  same  may 
be  claimed  from  the  superior  courts,  or  judges  thereof,  either  in  the 
original  petition  and  answer,  or  by  amendment  thereto  by  special 
petition  and  pleading  for  that  purpose. 

Act361884"5'      §4840.  Pleadings  and  notice.     The  superior  court,  and  the  judge  of 
w496o,  5067,  the  superior  court  exercising  chancery  jurisdiction,  are  authorized 
to  require  proper  and  sufficient  pleadings,  to  be  determined  by  rules 
applicable  in  equitable  proceedings,   in  any  claim  or  defense  pre- 
sented, and  to  require  sufficient  notice  of  the  pleadings  provided  for. 


CHAPTER  2. 

PARTIES  IN  EQUITABLE  PROCEEDINGS. 

^49392,4oo39'  §4841.  (4178.)  Who  may  sue.  Any  person  who  cannot  sue  at  law 
may  complain  in  equity,  and  every  person  who  is  remediless  else- 
where may  claim  the  protection  and  assistance  of  a  court  of  equity 
to  enforce  any  right  recognized  by  the  law. 
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Where  the  court,of  law  or  equity  first  taking  jurisdiction  retains  it :  47  Ga. 
511-516.  Where  common-law  remedy  not  as  complete  as  in  equity  :  61  Ga.  125  ; 
55/546  ;  49/81,  82.  Where  common-law  remedy  not  sufficient,  equity  will  inter- 
fere: 44  Ga.  152;  55/546;  56/191. 

Equitable  relief  granted  where  minority  congregation  wrongfully  seize 
church  property,  etc.,  and  depose  officers,  etc. :  66  Ga.  198. 

Applied  to  case  where  parties  had  judgment  quando  acciderint  and  brought 
bill  against  administrator  et  al.,  to  bring  in  and  subject  assets  never  in  his 
hands :  67  Ga.  50. 

Where  one  applied  for  homestead,  and,  pending  same,  lands  were  sold  by 
sheriff,  applicant  died,  and  wife  and  children  filed  bill  against  purchaser,  etc. : 

68  Ga.  281. 

Mere  apprehension  of  injury,  not  require  equitable  relief:  68  Ga.  735. 

Prayer  for  general  relief,  in  addition  to  specific  prayers,  warrants  only  re- 
lief pertinent  to  case  made:  65  Ga.  638. 

Equity  takes  no  part  in  enforcement  of  penal  statutes:  69  Ga.  472. 

No  resort  to  equity  for  damages  from  obstructing  private  way,  in  absence 
of  allegation  of  insolvency:  69  Ga.  757. 

Will  grant  relief  even  after  judgment,  if  full  relief  could  not  have  been  had 
by  defense  to  suit  at  law,  new  party  being  necessary :  69  Ga.  754;  see  also  56 
Ga.  222. 

No  equity  in  bill  here,  by  administrator  against  coadministrator,  and  cer- 
tain distributees  settled  with,  for  contribution  to  payment  of  judgment  ob- 
tained by  distributee:  69  Ga.  768,  769. 

Land  subjected,  in  equity,  to  debt,  where  maker  of  bond  for  titles  assigned 
purchase-money  note,  but  made  no  proper  assignment  of  security :  69  Ga.  793, 

Equity  will  not  relieve  where  party  had  means  to  protect  himself  against 
imposition  of  another,  but  abandoned  them  and  relied  on  others'  statements: 

69  Ga.  783 ;  see  also  20  Ga.  242. 

Judgment  creditor  of  grantor  under  section  2771,. no  equitable  relief,  unless 
has  tendered  secured  debt  or  is  unable  from  poverty :  92  Ga.  796 ;  see  also  69 
Ga.  552,  614  ;  77/231 ;  62/623. 

§4842.  Representatives  of  a  class  may  represent  all.     Members  of  a$484,6- 
numerous  class  may  be  represented  by  a  few  of  the  class  in  litiga- 
tion which  affects  the  interest  of  all. 

Numerous  parties  having  common  interest,  a  few  may  sue  for  all :  66  Ga.  198. 
As  to  some  citizens  of  town  suing  for  all :  85  Ga.  1 ;  see  also  72  Ga.  371 ; 
75/40. 

§4843.   (4179.)  Persons  under  disabilities.    Persons  not  sui  juris  may  $4866. 
appear,  either  by  guardian  or  next  friend,  or  guardian  ad  litem  ap- 
pointed by  the  court.      In  the   latter  two  cases  the  court  may  re- 
quire such  bond  as  shall  protect  the  interest  of  the  person  under 
disability. 

Infant  may  sue  by  guardian :  11  Ga.  658.  No  decree  against  infant  without 
appointing  guardian  ad  litem:  13  Ga.  24.  Only  necessary  for  feme  covert  to  sue 
by  prochein  ami  to  secure  costs :  33  Ga.  138.  Where  infant  may  sue  guardian 
by  her  next  friend :  41  Ga.  596.  Where  guardian  ad  litem  for,  not  needed  to 
give  court  jurisdiction  :  53  Ga.  527. 

Where  bill  by  one  for  self  and  minors,  cross-bill  filed,  decree  against  minors' 
estate  binding,  although  no  guardian  ad  litem.  Especially  where  decree  for 
money  borrowed  to  pay  estate's  taxes,  etc. :  69  Ga.  672. 
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Admin istrator  represents  minor  distributees :  72  Ga.  725. 

Administratrix  appointed  guardian  ad  litem,  need  not  have  order  making 
minors  parties :  72  Ga.  726. 

Infant  may  maintain  bill  in  equity,  by  next  friend,  against  guardian,  for 
misappropriation  of  funds :  76  Ga.  422. 

Though  guardian  ad  litem  did  not  formally  accept  appointment  until  after 
order  for  sale  granted,  cured  by  his  other  acts  here:  81  Ga.  370. 

Lunatic  having  no  guardian,  may  sue  by  next  friend  :  89  Ga.  645. 

ACobb3468  §4844.  (4180.)  Parties.  Generally  all  persons  interested  in  the 
■499894oo39'  litigation  should  be  parties  to  proceedings  for  equitable  relief,  but 
legatees,  distributees,  and  wards  suing  executors,  administrators, 
and  guardians  need  not  join  others  interested  in  such,  estate  as 
parties  plaintiff  or  defendant,  unless  some  special  adverse  claim  is 
set  up  as  against  such  codistributees  or  legatees. 

Notes  from  Code  of  1882  : 
Stated:  32  Ga.  341;  14/683;  38/444;  49/261;  56/101.  Not  parties  where  in- 
terest not  apparent :  29  Ga.  628 ;  16/119 ;  20/233.  When  the  attorneys  ought 
not  to  be  made  parties:  2  Ga.  325.  Bill  properly  demurred  to  for  want  of 
privity  of  parties :  3  Ga.  575.  Non-joinder  of  party  whose  absence  works  no 
prejudice,  no  ground  for  dismissal  of  bill :  6  Ga.  458.  Bill  dismissed  when  par- 
ties could  not  be  made  and  no  decree  without  them :  8  Ga.  487.  Generally  not 
dismissed,  but  amendable  for  want  of  parties :  8  Ga.  506;  41/454.  Exception 
to  rule  of  all  persons  in  interest  being  made  parties,  is  where  they  are  too  nu- 
merous, or  out  of  court's  jurisdiction:  11  Ga.  645.  Where  the  other  distributees 
proper  parties  defendant  to  bill  against  administrator  for  distribution  of 
shares:  42  Ga.  208.  When  not:  19  Ga.  78.  Where  party  interested  may  be 
called  out  of  his  county  and  made  defendant:  10  Ga.  547.  When  trustees  need 
not  be  parties:  33  Ga.  138.  Where  cestuis  que  trust  need  not  be  parties  to  bill 
filed  by  executor:  5  Ga.  301.  See  when  must:  17  Ga.  223;  58/324.  Where 
nominal  coadministrator  not  necessary  party  to  bill  by  distributee  against 
representative  of  one  of  the  administrators :  11  Ga.  658.  No  one  a  party  de- 
fendant unless  described  and  named  as  such  and  against  whom  subpoena  prayed  : 
5  Ga.  251.  Parties  properly  refused:  43  Ga.  554;  18/127.  Where  properly 
made:  27  Ga.  22.  Amendment  to  make  representative  of  deceased  person  a 
party :  21  Ga.  6.  Where  sureties  should  have  been  parties  to  bill  by  principal 
to  open  a  settlement  of  account  by  notes :  22  Ga.  4.  Misjoinder  of  party  obvi- 
ated by  amendment :  27  Ga.  413.  Where  no  proper  charge  of  misjoinder  of  par- 
ties complainant  and  defendant :  27  Ga.  92.  When  a  creditor  cannot  be 
compelled  to  make  other  creditors  parties  to  his  bill:  27  Ga.  193.  Residuary 
legatees  not  interested,  not  necessary  parties  to  bill :  24  Ga.  84.  Where  widow 
of  intestate  need  not  be  party  to  bill  by  temporary  administrator  to  preserve 
assets :  24  Ga.  131 .  When  one  joint  maker  proper  party  defendant  to  bill  by 
the  other  to  set  aside  a  note :  25  Ga.  560.  Where  heirs  at  law  may  make 
administrator  party  defendant:  25  Ga.  252.  Want  of  proper  parties  not  con- 
sidered on  demurrer  to  bill  for  want  of  equity :  34  Ga.  576.  When  to  bill  by 
femes  covert  their  husbands  need  not  be  parties  plaintiff  or  defendant:  51  Ga. 
246;  33/138.  When  representative  of  an  executor  made  a  party:  30  Ga.  934. 
Where  holder  of  railroad-stock  was  necessary  party  :  40  Ga.  408.  Where  a  citi- 
zen of  the  State  need  not  be  joined  in  bill  by  the  State  of  Georgia :  40  Ga.  582. 
Assignee  of  order  on  partner  by  one  partner  may  maintain  bill  against  drawee 
without  making  drawer  party:  33  Ga.  Sup.  184.     When  error  to  dismiss  par- 


1279  THIRD  TITLE.— CHAPTER  2.  §4844 

Parties  in  equitable  proceedings. 

ties  to  a  bill:  45  Ga.  644.  If  defendant  sells  land  pending  bill  for  injunction, 
may  make  purchaser  a  party :  48  Ga.  343.  New  party  by  amendment :  61  Ga. 
520.  As  to  parties  where  partner  sues :  57  Ga.  260 ;  51/313.  As  to  telegraph 
company  to  bill  for  right  of  way  :  46  Ga.  43.  When  wife  and  children  need  not 
be  parties,  to  make  income  of  trust  estate  subject  to  husband's  debts :  56  Ga. 
183.  As  to  parties  to  bill  by  building  and  loan  association  :  54  Ga.  99.  Parties 
to  bill  to  reform  decree:  58  Ga.  403.  Where  corporation  necessary  party  to 
bill  by  stockholder:  53  Ga.  628.  And  when  stockholders  are  not :  57  Ga.  340; 
58/189-317.  When  are:  58  Ga.  474.  When  State  should  not  be  party  to  bill 
involving  lease  of  a  railroad :  43  Ga.  605.  When  administrator's  securities  not 
^parties  to  bill  by  heirs:  43  Ga.  598.  When  children  not  necessary  parties  to 
bill:  51  Ga.  147.  Coming  in  and  answering  a  waiver  of  defect  of  parties:  54 
Ga.  318. 

Notes  from  decisions  since  Code  of  1882 : 

Bill  to  defeat  sale  by  trustee  to  non-residents,  of  stock  in  hands  of  latter's 
Georgia  attorney,  proceeds  to  decree  although  non-resident  dies,  etc.:  65 
Ga.  196. 

City  and  contractor  necessary  parties  to  suit  by  subcontractors,  seeking  to 
set  aside  for  fraud  award  by  engineer  under  contract  with  city :  66  Ga.  251. 

Governor  not  proper  party  defendant  to  suit  to  enjoin  enforcement  of  ex- 
ecution against  State  treasurer  and  sureties  ;  sheriff  as  defendant :  66  Ga.  408. 

Numerous  parties  having  common  interest,  a  few  may  sue  for  all :  66  Ga.  198. 

All  persons  interested  in  event  of  suit,  proper  parties  to  bill  in  equity  to 
prevent  multiplicity  of  suits :  68  Ga.  56. 

Administrator  necessary,  and  substantial,  party  to  bill  to  set  aside  his  deed 
to  others,  etc.,  as  fraudulent — bill  filed  in  his  residence  county :  67  Ga.  134. 

Case  where  administrator  bringing  bill  to  marshal  assets  was  also  adminis- 
trator of  one  of  heirs — both  complainant  and  defendant — and  decree  held  valid : 
68  Ga.  598. 

Defendant  praying  cross-relief  need  not  make  parties  whose  interest  and 
willingness  to  come  in  are  disclosed  to  plaintiff:  70  Ga.  475. 

To  bill  charging  fraud  or  collusion  between  trustee  and  his  successor,  both 
are  necessary  defendants :  71  Ga.  80,  85. 

Trustee  dead,  and  creditor  suing  life-tenant,  who  is  sui  juris,  for  receiver  of 
income,  bill  not  defective  in  parties :  71  Ga.  793. 

When  there  is  misjoinder,  and  when  not:  71  Ga.  797. 

Where  two  defendants  prayed  injunction  against  complainant,  and  one 
died,  error  to  grant  it  without  making  representative  a  party:  72  Ga.  20. 

Want  of  parties  is  ground  for  special  demurrer,  and  is  not  reached  by  gen- 
eral demurrer :  72  Ga.  173. 

Bondholders  necessary  parties  to  bill  to  enjoin  city  from  paying  interest  or 
principal  on  its  bonds :  72  Ga.  246. 

Defendants  selected  by  complainants  to  represent  numerous  classes,  and 
coming  in,  are  not  outside  parties,  and  can  file  cross-bills  in  behalf  of  each  class 
they  represent:  72  Ga.  371. 

Administrator  represents  distributees,  whether  minors  or  not :  72  Ga.  725. 

Creditors  preferred  by  assignment  attacked,  are  proper,  if  not  necessary  par- 
ties: 74  Ga.  201. 

New  parties  made  in  equity  to  recover  fund  paid  out  under  void  assignment, 
or  to  contest  for  fund  in  court :  74  Ga.  803. 

Bill  against  directors  of  corporation  for  misappropriation  of  assets,  properly 
brought  by  stockholders  for  themselves  and  others  similarly  situated :  75 
Ga.  40. 
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Minor  children  of  wife,  proper  parties  to  bill  to  set  aside  marriage  contract : 

77  Ga.  340. 

Where  it  was  sought  to  restrain  a  judgment,  attorneys  who  procured  it  and 
who  had  lien  for  fees  were  necessary  parties:  78  Ga.  81. 

When  executor's  personal  creditors  are  codefendants  with  estate  creditors 
in  his  bill  for  direction,  latter  not  necessary  parties  to  former's  bill  of  excep- 
tions.    Leave  to  add  coplaintiffs  in  error:  78  Ga.  359. 

All  parties  to  bill  for  direction  and  marshaling  assets,  whose  claims  were 
allowed,  were  interested  in  upholding  decree,  and  therefore  necessary  parties : 

78  Ga.  742. 

In  wife's  suit  to  set  up  her  equity  in  property  coming  from  her  father's  es-^ 
tate,  court  with  her  consent  may  make  provision  for  her  children  not  parties: 
80  Ga.  178. 

Husband  not  party,  his  marital  rights  not  affected  ;  his  creditors  however, 
being  parties,  bound  :  80  Ga.  178. 

Infant  judgment  creditor,  not  a  party,  not  bound  although  his  guardian  a 
party  individually :  80  Ga.  178. 

Trustee  should  be  party  to  bill  by  beneficiaries  to  recover  land :  80  Ga.  178. 

Husband  and  other  parties  added  by  amendment,  after  injunction  granted, 
to  bill  by  wife :  80  Ga.  208. 

Plaintiff  in  fi.  fa.  could  make  defendant's  administrator  a  party  by  scire  fa- 
cias, so  as  to  reach  assets  inaccessible  by  levy:  83  Ga.  716. 

Wife  and  son  who  joined  in  father's  petition  as  trustee  asking  authority  to 
encumber  trust  estate,  were  proper  though  not  necessary  parties  to  foreclosure 
proceedings:  83  Ga.  727. 

Citizens  of  a  town,  recognized  in  railroad  charter  as  interested  in  some  of  its 
provisions,  can  complain  of  violation,  and  State  not  necessary  party:  85  Ga.  1. 

Some  citizens  of  a  town,  as  representative  of  a  class,  may  sue  in  behalf  of 
all :  85  Ga.  1. 

Bill  by  administratrix  against  heirs,  seeking  settlement  of  claims  held  by  her 
individually  against  estate,  maintainable:  85  Ga.  323. 

New  parties  may  be  introduced  in  equity,  when  not  in  law:  85  Ga.  587. 

Petition  not  multifarious  and  no  misjoinder  of  parties  in  this  case :  86  Ga. 
223. 

To  establish  priority  of  lien,  as  between  himself  and  another,  mortgagee 
may  not  reform  mortgage  without  making  mortgagor  party :  86  Ga.  457. 

Garnishment  seeking  adjudication  that  insurance  policy  held  by  person  to 
whom  issued,  really  belongs  to  defendant,  not  sustainable  against  company, 
holder  being  necessary  party  to  any  such  adjudication :  87  Ga.  94. 

Court  administering  receivership  fund  can  make  all  claimants  thereto  par- 
ties, no  matter  where  they  reside :  90  Ga.  404. 

No  misjoinder  where  several  creditors  of  insolvent  join  in  petition  to  set 
aside  fraudulent  purchases  of  their  goods  and  mortgages  thereon  :  92  Ga.  199. 

Bill  to  cancel  deed  as  fraudulent,  etc.,  and  recover  lands  from  children  of 
deceased  grantee,  non-resident  child  proper  but  not  necessary  party :  95  Ga.  44. 

Action  for  lands,  and  to  set  aside  deed,  properly  brought  against  heirs  of 
deceased  grantee  instead  of  his  administrator :  95  Ga.  44. 

One  holding  bond  for  titles  to  lot  from  owner,  having  easement  in  street, 
may  maintain  proceedings  against  original  vendor  to  remove,  etc.,  obstruc- 
tion :  95  Ga.  97. 

Suit  by  creditors,  etc.,  against  stockholders  of  insolvent  corporation,  stock- 
holders deceased  or  unrepresented,  or  without  jurisdiction,  omitted:  95  Ga. 
505. 
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Petition  to  set  aside  deed  for  fraud,  etc.,  error  here  to  make  defendant's 
vendee  codefendant,  over  plaintiff's  objection  :  95  Ga.  655. 

§4845.  Parties  to  creditors'1  bills.     While  the  funds  raised  under  a  ^i1' 2718' 
proceeding  in  the  nature  of  a  creditors'  bill  remain  in  the  custody  ||  £*•  |*®. 
of  the  court,  creditors  having  claims  thereon  may  be  made  parties 
and  assert  their  right  thereto. 

§4846.  Multiplicity  ground  for  consolidation,  when.     Where  there  is  ^If'^lf' 
one  common  right  to  be  established  by  or  against  several,  and  one  is87Ga-316- 
asserting  the  right  against  many,  or  many  against  one,  equity  will 
determine  the  whole  matter  in  one  action. 

See  section  4943  and  notes. 


CHAPTER  3. 

TRIAL  AND  ITS  INCIDENTS. 

§4847.  (4201.)  Interlocutory  decrees  and  orders.  At  any  stage  in  the  $$|^j4'543,23' 
progress  of  a  cause  for  equitable  relief,  if  any  portion  of  the  same  is 
ready  for  or  requires  a  decree,  the  court  may  hear  and  determine  such 
matters,  and  pass  such  interlocutory  decree  or  order  as  may  advance 
the  cause  and  expedite  a  final  hearing.  If  no  issue  of  fact  is  involved, 
the  verdict  of  a  jury  is  unnecessary. 

When  minor  legatees  under  a  will,  not  children  of  testator  so  as  to  take 
benefit  of  interlocutory  order  setting  apart  money  for  support:  38  Ga.  241. 
Section  referred  to  and  construed  :  54  Ga.  99-102.  Discretion  of  chancellor  in 
granting  injunctions  and  appointing  receivers  not  controlled:  56  Ga.  284; 
51/553.  Chancellor  same  power  here  as  to  interlocutory  orders,  etc.,  until  case 
set  for  trial  on  merits :  10  Ga.  273. 

Interlocutory  decrees  generally  under  control  of  chancellor  until  final  hear- 
ing: 75  Ga.  325. 

§4848.   (4205.)    Trial  term.     The  trial  term  for  all  causes  for  equi-  ^lih^m 
table  relief  shall  be  the  second  term  after  service  has  been  perfected  Acts^7. 
on  all  the  parties.     But  parties  to  proceedings  for  equitable  relief  ^72' p'  I11' 
may,  by  consent,  dispose  of  all  equity  causes  at  the  first  term,  if  serv-  ^4975> 5077- 
ice  has  been  properly  perfected. 

When  is  trial  term,  and  continuances  allowed  as  at  common  law  :  12  Ga.  539, 
546-553 ;  23/619.  Where  no  extension  of  time  to  new  party  by  amendment  for 
the  purpose  of  filing  an  answer:  14  Ga.  574.  Answers  to  amendments:  16  Ga.  1. 
Section  referred  to  and  construed  :  54  Ga.  166. 

§4849.  (4206.)  Jury  trial,  when  necessary.  When  any  question  ofAct^876' 
fact  is  involved,  the  same  shall  be  decided  by  a  jury.  If  there  is  no ^oi758766' 
such  question,  or  the  auditor's  report,  unexcepted  to,  covers  all 
such  questions,  the  judge  may  render  a  decree  without  the  verdict  of 
a  jury.  And  in  the  trial  of  any  proceedings  for  equitable  relief  in 
this  State,  upon  the  request  of  either  party  to  said  cause,  made  after 
81 
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the  same  is  called,  for  trial,  and  before  the  beginning  of  the  introduc- 
tion of  evidence  in  the  same,  the  presiding  judge'  shall,  when  charg- 
ing the  jury,  instruct  and  require  them  to  find  a  special  verdict  of 
the  facts  only  in  said  cause,  and  shall  inform  the  jury  what  issues  of 
fact  are  made  by  the  pleadings  in  said  cause.  Upon  the  special  ver- 
dict of  facts  so  rendered,  the  presiding  judge  shall  make  a  written 
judgment  and  decree  in  said  cause  under  the  law  applicable  to  the 
same. 

The  judge  and  the  jury  constitute  the  chancellor  in  Georgia:  3  Ga.  168, 169. 
As  to  province  of  court  and  jury  in  equity  cases :  8  Ga.  34;  7/110,  397.  Facts 
submitted  to  special  jury:  11  Ga.  180;  22/574.  When  jury  not  requisite  to 
dissolving  order  on  terms :  23  Ga.  175.  Jury  to  determine  whether  the  answer 
is  contradictory  and  irreconcilable:  24  Ga.  506.  Where  on  trial  under  bill  and 
answer  instructions  by  the  court  to  sign  a  decree  according  to  legal  and  equita- 
ble rights  of  the  parties  :  29  Ga.  733.  Verdict  should  be  accompanied  with  bill, 
answer  and  record  as  evidence:  40  Ga.  11.  Jury  to  determine  what  credit  to 
be  given  to  answer :  39  Ga.  479.  Section  referred  to  and  construed :  48  Ga.  454. 
When  chancellor  may  submit  the  case  as  a  whole,  or  carve  it  into  several  ques- 
tions of  fact  which  it  involves :  55  Ga.  667  ;  57/459.  As  to  submission  of  ques- 
tions to  the  jury  under  Act  of  1876:  58  Ga,  141;  59/486;  61/101;  51/23,  322. 
Where  court  may  render  verdict  without  intervention  of  jury :  62  Ga.  229 ; 
61/437. 

Auditor,  where  all  issues  have  been  submitted  to  auditor,  report  made,  ex- 
ceptions filed  and  overruled,  party  cannot  amend  pleadings  and  carry  case  to 
jury  :  68  Ga.  292 ;  see  also  59  Ga.  48. 

Decree  here  was  in  accordance  with  finding  of  jury :  65  Ga.  482. 

As  to  decree  and  how  it  should  be  framed :  66  Ga.  621. 

Dismissal,  where  evidence  conflicts,  must  be  left  to  jury  ;  judge  cannot  dis- 
miss or  nonsuit:  72  Ga.  338. 

Bill  to  foreclose  usurious  deed  as  equitable  mortgage,  properly  dismissed 
without  verdict,  where  evidence  of  usury  clear:  80  Ga.  423. 

Issues  of  fact  in  equity,  objections  to  questions  propounded  must  be  speci- 
fied :  65  Ga.  724. 

Where  issues  substantially  submitted,  counsel  desiring  further  submission 
should  have  requested :  67  Ga.  43 ;  68/182. 

Court  having  requested  counsel  to  prepare  written  statement  of  issues,  on 
failing  to  do  so  cannot  complain  that  issues  not  all  submitted  :  69  Ga.  401. 

Only  such  questions  put  to  jury  as  will  enable  them  to  find  facts  in  issue  not 
admitted  by  pleadings:  69  Ga.  401. 

Judge  need  not  state  the  issues  to  jury  before  argument :  70  Ga.  418. 

Special  verdict  provided  for  by  Act  of  1876 :  70  Ga.  418. 

Immaterial  what  quantum  of  proof  necessary  for  relief;  facts  must  be  sub- 
mitted to  jury  :  72  Ga.  338. 

Court  need  not  submit  particular  questions  requested  by  counsel,  where 
questions  already  submitted  would  draw  same  answers:  75  Ga.  61. 

Question  propounded  by  court  exactly  covered  case  here,  and  request  to  pro- 
pound question  of  law  properly  refused  :  75  Ga,  97. 

Jury  should  pass  upon  facts  in  question  of  fraud,  under  proper  instructions: 
75  Ga.  393. 

Question  submitted  here,  and  answer,  covered  issue  defendant  requested 
submitted,  so  far  us  necessary  to  proper  decree:  75  Ga.  653. 
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Judge  need  propound  only  broad  questions  and  put  main  issues:  75  Ga.  761. 

Court  should  only  submit  issues  which,  together  with  admitted  facts,  will 
enable  him  to  render  full  decree  :  76  Ga.  36. 

Court  should  not  submit  question  of  law  to  jury,  in  equity  case,  with  spe- 
cific questions  of  fact :  86  Ga.  562. 

New  trial  not  granted  here  because  judge  submitted  some  inappropriate 
questions :  92  Ga.  338. 

Jury  in  chancery  case  not  a  constitutional  right :  77  Ga.  118. 

Verdict  sufficient  and  legal  if  it  decides  issues  so  that  decree  may  be 
moulded  thereon  :  65-Ga.  406. 

Question  as  to  whether  defendant  had  made  improvements  on  land  in  ques- 
tion, answered  "Yes,  of  a  character  needed,"  construed  :  68  Ga.  330. 

Verdict  not  set  aside  where,  without  objection,  issues  of  fact  submitted 
upon  request  made  after  trial  begun  :  69  Ga.  401. 

Verdict  of  jury  upon  question  specially  propounded,  uncertain,  grant  of 
new  trial  affirmed  :  86  Ga.  234. 

Verdict  upon  only  material  issue  made,  decree  moulded  to  afford  all  appro- 
priate relief  called  for  by  petition  and  answer,  proper:  86  Ga.  485. 

§4850.   (4210.)   Special  verdicts  and  costs.     Special  verdicts  may  be $$5885, 5829. 
found  by  the  jury,  and  they  may  recommend  to  the  court  the  assess- 
ment of  costs  upon  the  respective  parties.     It  is  the  province  of  the 
judge,  however,  to  determine  upon  whom  the  costs  shall  fall. 

Stated:  49  Ga.  622.  Costs  within  the  discretion  of  the  chancellor:  64  Ga. 
758;  3/226;  53/410-416.  Error,  on  motion  to  dissolve  injunction,  for  the  chan- 
cellor, on  refusing  it,  to  tax  the  defendant  with  all  the  costs :  30  Ga.  506. 

At  law,  costs  and  expenses  of  litigation  follow  result  of  suit:  95  Ga.  103. 

As  to  allowance  of  attorney's  fees  in  nature  of  costs  out  of  fund :  95  Ga.  148. 

General  Note. — Bill  not  dismissed  for  want  of  proper  parties:  27  Ga.  92, 
413.  And  on  motion  to  dismiss  for  want  of  equity,  the  question  of  parties  does 
not  arise :  8  Ga.  487.  And  statements  of  bill  must  be  sufficiently  clear  to 
render  a  decree  on  :  22  Ga.  4.  Where  under  Act  of  1843  verdict  for  defendant 
did  not  work  a  dissolution  of  the  injunction  :  2  Ga.  265.  Allegations  not  es- 
sentially varying,  the  case  may  be  inserted  by  way  of  amendment  to  bill :  15 
Ga.  213.  Objections  to  bill  that  adequate  remedy  at  law,  too  late  at  the  hear- 
ing :  27  Ga.  352 ;  32/257-259.  When  adequate  remedy  at  law,  dismissed  on 
motion  :  32  Ga.  669.  Complainant  may  give  in  evidence  in  diminution  of  de- 
fendant's proof,  without  an  allegation  to  that  effect :  29  Ga.  67-74.  One  part  of 
a  bill  being  read  in  evidence,  the  other  part  may  be  read  also  to  illustrate  the 
same  issue :  29  Ga.  49.  Want  of  proper  parties  should  be  shown  by  special 
demurrer :  8  Ga.  510. 

No  such  thing  as  nonsuit  in  equity  ;  case  may  be  dismissed  for  want  of  evi- 
dence. If  dismissal  proper,  judgment  not  reversed  because  called  nonsuit: 
68  Ga.  482;  see  also  62  Ga.  718,  725  ;  67/53. 


CHAPTER  4. 

DECREES. 


§4851.   (4212.)    What  is  a  decree.      A  decree  is  the  judgment  of  $$5333, 6839. 
the  judge  in  equitable  proceedings  upon  the  facts  ascertained,  and 
should  be  signed  by  him  and  entered  on  the  minutes  of  the  court. 
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Stated:  31  Ga.  140.  Need  not  recite  proof  and  pleadings  in  the  cause:  3 
Ga.  121.  How  informal  decree  may  be  perfected  :  18  Ga.  437.  No  decree  on  a 
bill  that  has  been  dismissed :  36  Ga.  653.  Decree  against  partnership,  good 
although  names  of  partners  transposed  in  firm  name :  31  Ga.  140.  Should  be 
signed  by  the  chancellor:  56  Ga.  216;  54/486-489;  42/238.  Failure  to  enter 
decree  remedied  by  order  nunc  pro  tunc:  43  Ga.  564.  Cannot  set  aside  a  de- 
cree by  motion,  but  remedy  by  bill  of  review:  55  Ga.  189;  56/216.  Where 
fraud  charged  without  finding  by  jury  as  to,  no  decree  rendered:  55  Ga.  667. 
Where  on  trial  in  equity  by  special  verdict  on  written  questions,  chancellor 
may  decree  a  perpetual  injunction:  59  Ga.  486.  Section  cited,  where  decree 
by  court  of  equity  of  sale  of  land  held  valid :  64  Ga.  674.  Consent  decree, 
when  binding:  56  Ga.  161.     When  not,  on  infant:  26  Ga.  537. 

If  verdict  right,  errors  in  decree  not  necessitate  new  trial ;  errors  should  be 
excepted  to  and  corrected :  67  Ga.  43. 

Errors  in  decree  no  ground  for  new  trial  before  jury  :  75  Ga.  61. 

Decree  here  was  in  accordance  with  finding  of  jury:  65  Ga.  482. 

Motion  in  arrest  of  judgment  unknown  to  courts  of  equity  :  72  Ga.  173. 

Bill  to  recover  land,  decree  of  recovery  construed  reformed  original  deed, 
making  mother  and  children  tenants  in  common,  instead  of  life-tenant  and 
remainder-men  :  95  Ga.  267,  270. 

AcVf346<)       §4852.   (4209.)   Decree  for  specific  performance .     A  decree  for  specific 

$$4784, 4036. performance  shall  operate  as  a  deed  to  convey  land  or  other  property 

without  any  conveyance  being  executed  by  the  vendor.     Such  decree, 

certified  by  the  clerk,  shall  be  recorded  in  the  registry  of  deeds  in  the 

county  where  the  land  lies,  and  shall  stand  in  the  place  of  a  deed. 

Section  cited  :  36  Ga,  325. 

Law  stated  and  applied :  69  Ga.  330. 

A  decree  directing  defendants  to  make  deeds  to  plaintiff,  gives  latter  per- 
fect equity,  under  which  he  can  maintain  ejectment:  85  Ga.  585. 

Consent  decree  held  to  convey  title  of  lands  from  husband  to  wife  for  life 
and  remainder  to  children  as  purchasers :  93  Ga.  419. 

$$5383,4046,  §4853.  (4213.)  Decrees  and  remedies.  A  superior  court  has  full 
power  to  mould  its  decrees  so  as  to  meet  the  exigencies  of  each  case; 
and  shall  have  full  power  to  enforce  its  decrees  when  rendered. 

Stated:  24 Ga.  590-603.  Order  to  enforce  deci*ee  in  chancery,  transcending 
the  decree,  void:  13  Ga.  24.  When  the  issues  and  the  verdict  did  not  au- 
thorize the  decree  made :  49  Ga.  260.  Section  referred  to  and  construed,  as  to 
power  of  chancellor  to  enforce  decrees  :  54  Ga.  257,  258. 

See  Code,  §3925.    In  cases  of  trust:  Code,  §3199. 

Stated:  65  Ga.  461. 

Distinction  between  equitable  and  legal  powers  is  very  slight,  under  our 
Code :  73  Ga.  390. 

Where  court  of  equity  could  not  amend  decree  so  as  to  charge  non-resident 
defendants  on  bond  to  which  resident  defendants  were  strangers  and  which 
was  not  before  jury  as  issue  in  the  case:  80  Ga.  32. 

Verdict  upon  only  material  issue  made,  decree  moulded  to  afford  all  ap- 
propriate relief  called  for  by  petition  and  answer,  proper:  86  Ga.  485. 

Superior  court  of  county  of  mortgagor  company's  residence  may  decree 
foreclosure  sale  of  railroad  continuing  into  another  State,  directing  receiver, 
mortgagee,  and  mortgagor  to  execute  deed  to  whole  property :  94  Ga.  307. 
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Jury  finding  for  defendants,  judgment  for  costs  not  amended  to  give  defend- 
ant affirmative  relief  not  prayed  for  nor  covered  by  verdict :  95  Ga.  40. 

§4854.  Extraterritorial  effect  of  decree.     A   court  of  equity  may  en- 40  Ga- 21°- 
join  the  defendaot  as  to  transactions  beyond  the  limits  of  this  State, 
and  may  decree  in  cases  of  fraud,  of  trust,  or  of  contract,  although 
property  not  within  the  jurisdiction  may  be  affected  by  the  decree. 

See  94  Ga.  307,  where  sale  of  railroad  running  into  Florida  was  decreed. 
§4855.   (4214.)  Decree  in  vacation.     When,  for  any  reason  already  Acts  1865-6, 
existing  or  to  exist,  it  becomes  impossible  to  carry  out  any  last  will  1882-8,  p.ro. 

&  .  .  L  o  §§-2538,2546, 

and  testament,  in  whole  or  id  part,  and  in  all  matters  of  contract,  the  3286,  4866, 

'  l  4321(5), 

judges  of  the  superior  courts  shall  have  power  to  render  at  chambers  4323. 
during  vacation  any  decree  that  may  be  necessary  and  legal :  Provided, 
all  parties  in  interest  consent  thereto  in  writing,  and  there  is  no  issue 
as  to  the  facts,  or,  if  there  is  such  an  issue,  there  is  a  like  consent  in 
writing  that  the  judge  presiding  may  hear  and  determine  such  facts, 
subject  to  a  revision  by  the  Supreme  Court,  as  in  other  cases.  In 
all  cases  where  minors  are  interested  the  consent  of  the  guardian  at 
law,  or  the  guardian  ad  litem,  shall  be  obtained  before  such  decree  is  . 
rendered. 

Decree  to  sell  lands  for  support  of  minors,  it  being  impossible  to  carry  out 
the  will,  was  valid,  all  parties  consenting:  71  Ga.  654. 

Sale  decreed  at  chambers,  on  petition  of  executor,  the  legatees  being  par- 
ties, the  executor  also  petitioning  for  the  minors  as  guardian  ad  litem:  71  Ga. 
654. 

Fact  that  the  petition  was  considered  in  term  time  and  jury  called  did  not 
render  decree,  ineffectual ;  it  was  in  effect  a  decree  at  chambers:  71  Ga.  663. 

The  judges  are  to  determine  impossibility  of  carrying  out  will  and  reasons 
for  action  :  71  Ga.  654. 

Proceeds  of  sale  received  by  guardian  of  minors  estops  them,  etc. :  71  Ga. 
654. 

Where  facts  not  in  dispute,  or  consent  that  judge  may  try  them :  72  Ga.  343. 

Misdescription  of  executrix  as  trustee,  not  void  proceedings,  allegation 
showing  impossibility  of  carrying  out  will,  and  all  parties  properly  in  court: 
84  Ga.  392. 

Sale  proper  where  impossible  to  carry  out  will,  even  though  will  directs 
that  no  sale  occur  till  youngest  child  grown :  90  Ga.  237 ;  citing  70  Ga.  806 ; 
71/654. 

Testamentary  guardian  may  bring  bill  against  executors :  90  Ga.  237. 

Consent  decree  may  be  taken  in  term  as  well  as  vacation ;  recital  of  con- 
sent in  decree  proves  consent ;  absence  of  process  does  not  vitiate  consent  pro- 
ceeding: 90  Ga.  237. 

Though  otherwise  valid,  fraud  and  collusion  between  plaintiff  guardian, 
and  defendant  executors,  would  invalidate  decree  of  sale  as  to  minors:  90  Ga. 
237. 

Where  guardian  is  plaintiff,  ward  is,  and  no  service  on  ward  necessary:  90 
Ga.  237. 

Impossible  \o  carry  out  will,  keeping  lands  together  until  youngest  child  of 
age,  etc.,  temporary  partition  ordered:  95  Ga.  766;  see  also  81  Ga.  106. 
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TOGa.3i2.      §4856.   Confirmation  of  sale  under  decree.     Sales  under  decrees  in 
ei  Ga. 268.  eqUity  are  always  subject  to  confirmation  by  the  chancellor,  who 

has  a  large  discretion  vested  in  him  in  reference  thereto.     Such  sales 

are  never  consummated  until  confirmed  by  him. 

As  to  confirmation  of  receiver's  sales,  see  also  65  Ga.  461.  See  notes  to  sec- 
tion 4912. 

*8ao!' 5413'  §4857.  (4215. )  Execution  of  money  decrees.  A  decree  in  favor  of  any 
party  for  a  specific  sum  of  money,  or  for  regular  installments  of 
money,  shall  be  enforced  by  execution  against  property.  The  plain- 
tiff in  such  execution  shall  be  the  person  actually  entitled,  without 
regard  to  his  relative  position  in  the  cause.  The  defendant  in  such 
execution  shall  be  entitled  to  all  the  privileges  and  defenses  allowed 
to  executions  from  a  judgment  at  law. 

How  decree  for  specific  sum  enforced :  3  Ga.  121.  Section  referred  to  and 
construed :  57  Ga.  73. 

Decree  in  personam  has  same  force  as  judgment,  when  contesting  for  money 
with  other  heirs  ;  payment  of  interest :  65  Ga.  189. 

Where  execution  for  amount  found  due  followed  decree :  65  Ga.  542. 

Illegality  lies  to  execution  from  chancery  decree:  73  Ga.  796. 

Decree  being  for  certain  parties  for  the  use  of  their  attorneys  who  were 
also  parties,  fi.  fa.  in  favor  of  attorneys  sustained :  75  Ga.  819. 

Sf'2690?'  §4858.  (4216.)  Attachments  for  contempt.  Every  decree  or  order 
of  a  superior  court  in  equitable  proceedings  may  be  enforced  by  at- 
tachment against  the  person  for  contempt,  and  if  a  decree  be  partly 
for  money  and  partly  for  the  performance  of  a  duty,  the  former  may 
be  enforced  by  execution,  and  the  latter  by  attachment  or  other 
process. 

Stated:  36  Ga.  346.  Service  of  attachment:  41  Ga.  466.  Section  cited:  57 
Ga.  73.  And  as  to  attachment  for  violation  of  restraining  order  of  chancellor: 
53  Ga.  203  ;  54/257,  258.  Notice  of  order,  although  not  official,  by  defendant  to 
bill,  sufficient  to  attach  him  for  failing  to  obey  it:  61  Ga.  164. 

See  notes  to  section  4046. 

Chancellor's  discretion,  in  matter  of  attachment  for  violation  of  injunction, 
not  reversed  unless  grossly  abused :  67  Ga.  758. 

Where  defendant's  attorney  held  to  have  violated  injunction,  and  required 
to  restore  status  quo  or  be  imprisoned :  68  Ga.  188. 

Refusal  to  punish  contempt,  for  failure  to  obey  mandamus,  not  reviewed: 
77  Ga.  671. 

Upon  mere  money  verdict  against  defendant  it  was  error  to  add  to  the  de- 
cree awarding  execution  an  alternative  contempt  nisi:  79  Ga.  451. 

President  of  corporation  may  be  attached  for  contempt,  for  refusing  to  sur- 
render assets  of  the  company  to  receiver,  though  not  individually  party  to  suit: 
85  Ga.  171. 

Imprisonment  thus  effected  is  not  imprisonment  for  debt:  88  Ga.  361 ;  dis- 
tinguishing 79  Ga.  451. 

$5374.  §4859.    (4217.)    Transfer  of  lien.    A  decree  is  transferable  like  other 

judgments,  and  when  for  money,  shall  have  a  like  lien." 
Lien  as  to  money  :  57  Ga.  73.     Section  cited :  64  Ga.  674. 
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§4860.   (4218.)  Enforcing  injunctions.     In  junctions,  ne  exeat,  pro-  ^^'Jjjf*' 
hibition,  and  other  extraordinary  remedies  may  be  enforced  also  by  269°- 
attachment. 

Injunction  may  be  enforced  by  attachment :  54  Ga.  257,  258 ;  56/98 ;  53/203 ; 
51/214. 

Chancellor's  discretion,  in  matter  of  attachment  for  violation  of  injunction, 
not  reversed  unless  grossly  abused:  67  Ga.  758. 

Where  defendant's  attorney  held  to  have  violated  injunction,  and  required 
to  restore  status  quo  or  be  imprisoned  :  68  Ga.  188. 

§4861.   (4219.)  Dormant  decrees,  revival.     Decrees  for  the  payment  ^3761' 
of  money  shall  become  dormant  like  other  judgments  when  not  en- 
forced, and  may  be  revived  upon  petition  and  notice,  without  suit 
by  petition  or  writ  of  scire  facias. 

Stated  :  8  Ga.  32.  Not  decree  for  performance  of  a  duty  merely  :  33  Ga.  148. 
When  does  not  apply  to  decree  for  property :  62  Ga.  725.  Section  cited :  64  Ga. 
674. 

§4862.   (4220.)  Limitation  on  bills  of  review.     Petitions  of  review  Act|4^851"2' 
shall    be  brought  within  three  years  from  the  date  of  the  decree  §3770- 
rendered,  or  from  the  time  of  the  removal  of  the  disability  of  in- 
fancy, coverture,  imprisonment,  or  insanity,  from  the  person  com- 
plaining. 

Where  too  late  after  three  years :  44  Ga.  142.  Where  decree  had  been  before 
the  Supreme  Court,  and  bill  of  review  would  not  lie :  4  Ga.  558.  Where  bill  of 
review  sustained  :  56  Ga.  216.  As  to  parties  to :  6  Ga.  210.  When  bill  of  review 
would  not  lie :  7  Ga.  110 ;  30/826 ;  39/678.  Not  to  correct  errors  of  award  :  31 
Ga.  3.  Demurrer  to  bill  of  review :  10  Ga.  9 ;  12/14.  Where  entertained  if 
brought  in  twenty  years  from  time  of  first  judgment:  11  Ga.  9.  Reference  to 
decree  in  bill  of,  not  sufficient ;  it  must  be  set  forth  in  the  bill  or  attached  as 
exhibit :  13  Ga.  24.  Where  bill  of  review  should  be  brought :  58  Ga.  405.  Stat- 
ute of  limitations  suspended  as  to  bills  of  review  from  1860  to  1868 :  49  Ga.  332. 

Cited  :  72  Ga.  739. 

Not  lie  to  decree  which  has  been  before  Supreme  Court  and  writ  of  error  dis- 
missed :  66  Ga.  545. 

Consent  decree  not  subject  of  bill  of  review :  68  Ga.  105. 

Where  decree  in  equity  affirmed  by  Supreme  Court,  bill  of  review  not  lie  for 
errors  apparent  on  face  of  record  :  69  Ga.  671. 

Bill  of  review  not  lie  to  reverse  decree  affirmed  by  Supreme  Court:  72 
Ga.  79. 

Necessary  for  bill  of  review  to  allege  facts  discovered  since  trial,  showing 
decree  improperly  rendered,  etc. :  75  Ga.  10. 

Court  originally  having  no  jurisdiction  of  defendant,  bill  of  review  by  de- 
fendant gave  jurisdiction  :  75  Ga.  819. 

Where  bill  of  exceptions  dismissed  for  not  pointing  out  wherein  decree 
erroneous,  bill  of  review  not  lie  for  errors  in  decree :  76  Ga.  337. 

General  Note. — Where  no  decree  against  codefendant  examined  as  a  wit- 
ness: 5  Ga.  71.  How  far  a  decree  is  evidence:  8  Ga.  354.  Estoppel  by  decree: 
32  Ga.  557  ;  21/584.  Where  appeal  from  a  general  decree  took  up  entire  litiga- 
tion and  all  the  parties :  21  Ga.  359.  Where  equity  cause  reheard  by  petition 
before  decree  enrolled :  26  Ga.  368.     Equitable  lien  by  decree  for  expenditures, 
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etc. :  29  Ga.  730.  Decree  against  one  dead  and  before  filing  of  the  bill,  vacated 
as  to  him :  30  Ga.  764.  Not  bound  by  an  order  to  which  not  parties,  without 
notice,  and  not  represented  as  to:  30  Ga.  696.  Demanding  a  decree  to  be  mod- 
ified :  30  Ga.  879.  Verdict  to  be  evidence  should  be  accompanied  by  all  the 
record  of  the  case:  40  Ga.  15.  As  to  money  decree:  46  Ga.  469-471.  Decree 
as  to  money  impounded  in  sheriff's  hands:  47  Ga.  507.  When  decree  is  not 
amendable:  43  Ga.  316,317.  Consent  decrees:  61  Ga.  141;  51/131;  56/161; 
58/403 ;  52/248.  Decree  should  conform  to  the  verdict :  57  Ga.  267,  466 ;  61/287 ; 
55/243;  46/361.  And  to  the  pleadings:  56  Ga.  119.  Res  judicata :  58  Ga.  293, 
457. 

Decree  cannot  be  set  aside  on  motion :  65  Ga.  252. 

Construction  of  verdict  and  decree,  and  as  to  whether  contempt  committed 
by  violating  decree,  is  for  court:  69  Ga.  219. 

Consent  decree  at  first  term,  valid,  although  minors  interested  and  have 
just  been  made  parties  plaintiff  by  next  friend :  93  Ga.  419. 

Held  to  convey  title  of  lands  from  husband  to  wife  for  life,  and  remainder 
to  children  as  purchasers :  93  Ga.  419. 


CHAPTER  5. 

PROCEEDINGS  AT  CHAMBERS. 

§^164,3172,      §4863.   (4221.)  Proceedings  by  petition.    All  proceedings  ex  parte,  or 
4823.         in  the  execution  of  the  protective  powers  of  chancery  over  trust  es- 
tates, or  the  estates  of  the  wards  of  chancery,  may  be  presented  to 
the  court  by  petition  only,  and  such  other  proceedings  be  had  therein 
as  the  necessity  of  each  cause  shall  demand. 

Section  referred  to  and  construed :  55  Ga.  347.  As  to  what  may  be  done 
by  petition :  59  Ga.  729.  Chancellor  can  at  chambers  (under  this  section)  order 
part  of  trust  estate  to  be  sold  to  pay  a  debt :  65  Ga.  724. 

When  a  petition  is  presented  showing  that  the  land  of  minors  is  involved, 
they  at  once  become  the  "wards  of  chancery"  :  71  Ga.  654. 

Petition  by  executor  under  section  4855  relates  to  trust:  71  Ga.  654. 

Section  prescribes  no  time  for  filing;  filing  on  day  acted  on,  sufficient:  82 
Ga.  524. 

Petition  disclosing  to  chancellor  that  lands  of  infants  involved,  case  was 
concerning  "estates  of  the  wards  of  chancery"  :  82  Ga.  524. 

Lowndes  superior  court  could  order  partition  between  resident  minor  and 
cotenant,  or  sale  upon  latter's  application,  former  being  duly  served:  78  Ga. 
607. 

Court  of  equity  is  always  open  ;  its  powers,  including  attachment  for  con- 
tempt for  failure  to  pay  over  money,  may  be  invoked  in  vacation  to  protect 
cestui  que  trust:  79  Ga.  384. 

Under  answer  of  trustee  to  rule  for  failure  to  pay  over  money  for  support 
of  cestui  que  trust,  it  was  not  error  to  make  the  rule  absolute  and  to  enforce  it 
by  imprisonment:     79  Ga.  384. 

A>ct6o1853"4'  §4864.  (4222. )  What  may  be  done  at  chambers.  A  court  of  equity  is 
7^2'4jj.i^'  always  open,  and  hence  the  judge  in  vacation  and  at  chambers  may 
4321(5).     receive  and  act  upon  such  petitions,  always  transmitting  the  entire 
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proceedings  to  the  clerk  to  be  entered  on  the  minutes  or  other  rec- 
ords of  the  court. 

Court  always  open  :  39  Ga.  48. 

Chancellor  at  chambers  cannot  authorize  trustee  to  mortgage  trust  estate : 
68  Ga.  790 ;  see  also  69  Ga.  575 ;  73/733. 

Mortgage  of  trust  estate  may  be  authorized  at  chambers :  70  Ga.  746 ;  re- 
versing 68  Ga.  790. 

Power  to  act  at  chambers  discussed,  in  case  where  impossible  to  carry  out  a 
last  will.  Submitting  such  case  to  jury  in  term,  though  no  regular  service 
and  return,  does  not  void  the  proceeding:  71  Ga.  654. 

According  to  the  law  in  1838,  judge  had  no  power  at  chambers  to  bestow 
trust:  77  Ga.  525,  and  cases  cited. 

Summary  hearing  before  chancellor  in  vacation  may,  in  his  discretion,  be 
reopened  for  more  evidence :  80  Ga.  124. 

Appointment  of  trustee  can  be  made  at  chambers :  92  Ga.  344. 

§4865.   (4223.)  Notice,  when  necessary.     In  all  cases  of  applications  ^g^4,3172, 
for  the  removal  of  trustees,  or  the  sale  of  trust  property,  or  the  in- 
vestment of  trust  funds,  or  similar  cases  where  any  person  is  inter- 
ested besides  the  applicant,  notice  to  such  persons  must  be  shown,  or 
its  absence  accounted  for,  before  the  court  shall  proceed  in  the  cause. 

Trustee  should  be  party  to  proceeding  to  remove  him  and  appoint  another : 
56  Ga.  599.     Notice  necessary :  48  Ga.  454. 

Trustees  to  support  the  contingent  remainder,  represent  unascertained  con- 
tingent remainder-men  :  70  Ga.  64. 

Holder  of  first  estate  and  intermediate  remainder-men  should  be  parties: 

70  Ga.  64. 

Contingent  remainder-men  need  not  be  notified:  70  Ga.  64;  see  also  64  Ga. 
670. 

The  interests  to  be  represented  must  be  certain  and  vested :  70  Ga.  83. 

Prior  to  Code,  discretionary  with  chancellor  as  to  who  necessary  parties 
in  proceeding  to  appoint  new  trustee  in  lieu  of  one  removed  or  resigned :  94 
Ga.  382. 

84866.   (4224.)    To  minors.  If  minors  are  interested,  and  they  have  $§2538, 3286, 

°  v  '  •  .  J     '  4855,2546, 

no  guardians,  guardians  ad  litem  must  be  appointed  and  notified  be-  4843. 
fore  the  cause  proceeds. 

Stated :  48  Ga.  454. 

See  notes  to  sections  in  margin. 

Where  bill  by  one  for  self  and  minors,  cross-bill  filed,  decree  against  minors' 
estate  binding,  although  no  guardian  ad  litem.  Especially  where  decree  for 
money  borrowed  to  pay  estate's  taxes,  etc. :  69  Ga.  672. 

Executor  may  act  as  guardian  ad  litem,  though  he  also  petitions  as  executor : 

71  Ga.  654. 

Practice,  before  and  since  Act  of  1876,  as  to  service  of  minors  and  appoint- 
ment of  guardian  ad  litem:  75  Ga.  792.     See  notes  to  section  4987. 

Administrator  represents  minor  distributees  :  72  Ga.  725. 

Order  making  minors  parties  unnecessary  where  administrator  appointed 
guardian  ad  litem:  72  Ga.  726. 

Where  guardian  applies  for  leave  to  invest  ward's  money  in  land,  guardian 
ad  litem  unnecessary ;  but  where  order  for  investment  also  attacked  for  fraud 
and  collusion,  bill  not  demurrable:  79  Ga.  753. 
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Of  extraordinary  remedies;  mandamus,  quo  warranto,  and  prohibition. 

Minors  must  be  parties:  81  Ga.360. 

Where  widow  applies,  for  herself  and  children,  for  sale  of  homestead,  etc., 
service  of  minors  not  necessary — guardian  ad  litem  appointed  here:  81  Ga.  380; 
see  also  78  Ga.  209. 

Though  guardian  ad  litem  did  not  formally  accept  appointment  until  after 
order  for  sale  granted,  cured  here  by  other  acts :  81  Ga.  370. 

Where  father  of  minors  was  practically  treated  by  the  court  as  if  he  had 
been  formally  appointed  their  guardian  ad  litem:  94  Ga.  370. 

Prior  to  Code,  discretionary  with  chancellor  as  to  who  necessary  parties  in 
proceeding  to  appoint  new  trustee  in  lieu  of  one  removed  or  resigned :  94 
Ga.  382. 

General  Note. — As  to  appointment  of  receiver  without  notice  and  before 
answer:  11  Ga.  595;  20/271.  Requiring  security:  23  Ga.  31.  Where  order 
granted  at  chambers,  not  binding  on  a  party  without  notice:  29  Ga.  29.  As  to 
hearing  demurrer  in  vacation  by  order  in  term  time :  37  Ga.  251.  Notice  to  re- 
ceiver of  removal :  37  Ga.  348.  Error  to  dismiss  bill  in  vacation  except  on 
demurrer  by  defendant :  42  Ga.  429. 

May  order  part  of  trust  estate  sold  to  pay  incumbrance  on  whole,  at  cham- 
bers :  65  Ga.  724,  725. 

Applied  to  case  where,  in  vacation,  chancellor  ordered  sale  of  trust  property, 
and  child  afterwards  born  having  remainder  interest:  68  Ga.  406. 

Judge  passing  lawful  orders  at  chambers,  etc.,  touching  trust  estates,  acts 
as  court  of  equity  :  93  Ga.  361. 
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OF    EXTRAORDINARY    REMEDIES. 


ARTICLE    1. 

MANDAMUS,    QUO    WARRANTO,   AND    PROHIBITION. 

S6'4321'  §4867-  (3198.)  Mandamus  to  enforce  official  duty.  All  official  du- 
ties should  be  faithfully  fulfilled,  and  whenever,  from  any  cause,  a 
defect  of  legal  justice  would  ensue  from  a  failure  or  improper  ful- 
fillment, the  writ  of  mandamus  may  issue  to  compel  a  due  perform- 
ance, if  there  be  no  other  specific  legal  remedy  for  the  legal  rights. 

When  gran  table:  1  Ga.  271.  Awarded  to  compel  performance  of  specific 
duty:  5  Ga.  522.  Mandamus  against  the  county  treasurer:  9  Ga.  367;  8/560; 
33/Sup.  93.  When  cannot  be  resisted  :  9  Ga.  334.  As  to  the  discretion  of  the 
court  as  to  mandamus:  4  Ga.  115,  26.  As  to  bill  of  exceptions:  36  Ga.  258; 
40/467.  As  against  a  judge  of  the  superior  court:  11  Ga.  305;  12/138.  Where 
a  clear,  specific  legal  right,  and  no  legal  remedy  to  enforce  it:  12  Ga.  170. 
Should  be  demand  and  refusal  before  mandamus  issues :  15  Ga.  473.  Against 
the  inferior  court:  19  Ga.  97;  20/328;  28/121;  36/398;  23/212.  Ordinary  re- 
fusing appeal,  mandamus  the  remedy:  17  Ga.  263.  Against  city  marshal  to 
compel  him  to  perform  his  official  duty:  37  Ga.  581.  In  favor  of  a  corporator 
who  has  a  clear  legal  right:  38  Ga.  608.  Not  granted  against  county  treasurer 
to  compel  payment  of  younger  order:  39  Ga.  56.     When  the  judiciary  will  not 
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compel  State  treasurer  by  mandamus:  56  Ga.  674.  Where  it  would  not  lie 
against  a  sheriff  as  to  his  advertisements :  61  Ga.  15.  No  mandamus  to  com- 
pel county  treasurer  to  pay  attorney  fees :  61  Ga.  284. 

Mandamus  to  require  judge  to  certify  second  bill  of  exceptions,  on  refusal 
of  extraordinary  motion  for  new  trial,  refused :  65  Ga.  57. 

As  to  payment  of  ex-county-solicitor's  insolvent  costs — judge  having  or- 
dered paid  ;  court  abolished  and  new  one  established  ;  treasurer  mandamused: 
92  Ga.  695  et  seq. 

Supreme  Court  cannot  mandamus  judge  of  superior  court  to  approve  brief 
of  evidence  to  motion  for  new  trial:  91  Ga.  83;  93/254,255. 

Not  proper  remedy  to  determine  unliquidated  demand  against  county  here: 
65  Ga.  741. 

Will  lie  to  compel  county  commissioners  to  audit  claim  of  school-teacher 
for  pay  :  67  Ga.  477. 

Commissioners  of  county  to  lay  off  and  sell  town  lots,  required  to  perform 
duty  by  mandamus:  68  Ga.  128.     See  also  5  Ga.  522  ;  12/170 ;  26/676. 

County  authorities  not  mandamused  for  failure  to  audit,  or  order  paid,  sten- 
ographer's bill  in  criminal  cases:  91  Ga.  621. 

Does  not  lie  to  compel  officer  of  bank  to  transfer  stock,  except  under  judicial 
sale :  66  Ga.  696. 

Not  lie  to  compel  city  marshal  to  transfer  t&xfi.fa.  already  transferred  to 
another:  67  Ga.  337. 

State  treasurer  not  compelled  to  pay  State  bonds,  until  appropriation  made, 
and  executive  warrant  issued  and  countersigned  by  comptroller-general :  68 
Ga.  711. 

Improper  refusal  of  magistrate  to  render  default  judgment  against  gar- 
nishee corrected  by  certiorari,  not  by  mandamus:  73  Ga.  144. 

Mandamus  to  ordinary  not  granted,  when  application  relating  to  county 
business  was  not  in  writing :  71  Ga.  205. 

Mandamus  compelling  ordinary  to  levy  tax  to  pay  county  debt  for  jail, 
properly  refused  here  :  74  Ga.  845. 

Granted  against  ordinary  refusing  to  comply  with  law  to  define  county  lines : 
75  Ga.  369. 

Not  lie  to  compel  ordinary  to  hear  contest  of  election  under  local-option 
law :  76  Ga.  263. 

Ordinary  compelled  by  mandamus  to  declare  result  of  election:  77  Ga.  668. 

Ordinary  not  compelled  to  declare  any  particular  result  of  election :  77 
Ga.  671. 

Mandamus  will  not  lie  to  force  county-court  judge  to  sign  order  for  solic- 
itor's costs,  matter  being  within  jurisdiction  of  superior  court:  76  Ga.  494. 

Mandamus  is  common-law  writ,  and  equitable  petition  in  vacation  properly 
dismissed  :  76  Ga.  725 ;  see  also  59  Ga.  804,  805. 

Property  exempted  from  tax  illegally,  mandamus  remedy  :  84  Ga.  213. 

Canal  company  here  required  by  mandamus  to  keep  canal  navigable :  91 
Ga.  400. 

Grant  of  mandamus  largely  discretionary  with  presiding  judge:  91  Ga.  402; 
see  also  15  Ga.  554. 

§4868.   (3199.)  Lies  not  as  private  remedy.     Mandamus  does  not  lie  $4592. 
as  a  private  remedy  between  individuals  to  enforce  private  rights, 
nor  to  a  public  officer  who  has  an  absolute  discretion  to  act  or  not, 
unless  there  is  a  gross  abuse  of  such  discretion;  but  it  is  not  confined 
to  the  enforcement  of  mere  ministerial  duties. 
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Does  not  lie  against  private  persons:  14  Ga.  388.  Not  against  arbitrators: 
27  Ga.  371. 

Mandamus  proper  remedy  against  county  commissioners  for  arbitrary  re- 
fusal to  grant  liquor  license  :  65  Ga.  437. 

Mandamus  granted  to  compel  county  treasurer  to  pay  bills  approved  by  or- 
dinary, pursuant  to  special  statute  relative  to  building  county  court-house: 
78  Ga.  760. 

Does  not  lie  to  compel  officer  of  bank  to  transfer  stock,  except  under  judi- 
cial sale :  66  Ga.  696.     See  note  to  section  5430. 

9i Ga. 4oi.  §4869.  Mandamus  by  private  person.  A  private  person  may  by 
mandamus  enforce  the  performance  by  a  corporation  of  a  public 
duty  as  to  matters  in  which  he  has  a  special  interest. 

§4870.  (3200.)  When  not  granted.  Mandamus  will  not  be  granted 
when  it  is  manifest  that  the  writ  would,  for  any  cause,  be  nugatory 
or  fruitless;  nor  will  it  be  granted  on  a  mere  suspicion  or  fear, 
before  a  refusal  to  act  or  a  wrongful  act  done. 

Mandamus  to  ordinary  to  count  fence-election  returns,  refused,  when  result 
would  not  be  changed  :  71  Ga.  205. 

No  error  in  refusing  mandamus  absolute  here :  85  Ga.  856. 

Issued  requiring  corporation  to  comply  with  charter,  although  unprofita- 
ble, or  unable  from  poverty  to  do  so:  91  Ga.  400. 

A.cte  1882-8,  §4871.  Heard  in  vacation,  when.  Upon  the  presentation  of  an  ap- 
$§4876, 4592. pHoation  for  mandamus,  if  the  mandamus  nisi  is  granted,  the  judge 
shall  cause  the  same  to  be  returned  for  trial,  not  less  than  ten  nor 
longer  than  thirty  days  from  said  date;  the  defendant  to  be  served 
at  least  five  days  before  the  time  fixed  for  such  hearing;  if  the  answer 
to  said  mandamus  nisi  involves  no  issue  of  fact,  the  same  shall  be 
heard  and  determined  in  vacation,  unless  court  then  be  in  session, 
when  it  may  be  determined  in  the  superior  court. 

See  notes  to  section  next  following. 

Acts  1882-3,  §4872.  Facts  in  issue,  how  and  when  tried.  If  an  issue  of  fact  is 
involved  in  said  cause,  it  shall  be  in  order  for  trial  upon  the  first 
day  of  the  next  term  of  the  superior  court  as  other  jury  causes  are 
tried.  If  the  superior  court  be  in  session,  or  taking  a  recess  at  the 
time  fixed  for  trial  in  the  mandamus  nisi,  the  same  shall  stand  for 
trial  at  the  then  present  term. 

Cited  and  applied :  83  Ga.  520. 

Granted  in  vacation  or  in  term  time:  1  Ga.  271.  But  returned  and  acted 
on  in  term  time:  58  Ga.  169.  Mandamus  a  common-law  writ,  and  the  word 
"other"  in  Act  of  1851-2,  surplusage:  59  Ga.  804,  805.  Judge  could  not  hear 
demurrer  to  mandamus  nisi  in  vacation:  55  Ga.  258.  Mandamus  absolute  not 
granted  in  vacation,  and  when  county  treasurer  not  liable  to:  56  Ga.  672. 
Mandamus  determined  by  the  court  where  no  issue  of  fact:  60  Ga.  458,  459. 

Application  for  mandamus  properly  refused  in  vacation,  if  grounds  not 
good  :  76  Ga.  725. 
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§4873.  Issue  of  fact,  when  heard  in  vacation.     If  an  issue  of  fact  is^^882"3- 
involved,  it  may  be  heard  by  the  judge  in  vacation  upon  the  consent 
of  all  parties. 

§4874.  Bill  of  exceptions.     Upon  refusal  to  grant  the  mandamus  nisi,  Acts^i882-3, 
petitioner  may  have  his  bill  of  exceptions  to  the  Supreme  Court  as  ^54°- 
in  cases  of  the  granting  and  refusing  injunctions,  and  either  party 
dissatisfied  with  the  judgment  on  the  hearing  of  the  answer  to  the 
mandamus  nisi  may  likewise  file  his  bill  of  exceptions. 

§4875.  Mandamus  cases  in  Supreme  Court.     Mandamus  cases  shall  ^^If82"3' 
be  heard  in  the   Supreme  Court  under  the  same  laws  and  rules  as  ^554°- 
now  apply  to  injunction  cases. 

§4876.   (3201.)   Gravted  in  vacation.     The  writs  of  quo  warranto ,  ^et|4i851"2' 
and  prohibition,  may  be  granted  at  any  time,  on  proper  showing  ^21 COi 
made,  but  any  issues  of  fact  made  thereon  must  be  tried  as  other 
equity  causes. 

Prohibition  granted  in  vacation,  but  returnable  to  next  term  of  superior 
court:  54  Ga.  595.  See  notes  under  section  4872.  Word  "other"  surplusage 
as  applied,  in  Act,  to  mandamus,  which  is  a  common-law  writ:  59  Ga.  804,  805. 

§4877.  (3202.)  Governor.  Neither  of  these  writs  will  lie  to  the  Apct4V871"2' 
duly  inaugurated  Governor  of  the  State,  but  they  do  lie  to  all  other  $$4883' 5809- 
executive  or  military  officers. 

A  case  where  it  was  held  the  court  had  no  jurisdiction  to  award  mandamus 
nisi  against  the  Governor:  8  Ga.  361. 

Governor  not  proper  party  defendant  to  suit  to  enjoin  enforcement  of  exe- 
cution against  State  treasurer  and  sureties — sheriff  as  defendant :  66  Ga.  408. 

§4878.   (3203.)    Quo  warranto.     The  writ  of  quo  warranto  may  issue  ^846»  432i 
to  inquire  into  the  right  of  any  person  to  any  public  office,  the  duties 
of  which  he  is  in  fact  discharging,  but  must  be  granted  at  the  suit 
of  some  person  either  claiming  the  office  or  interested  therein. 

Uniform  procedure  Act  of  1887  does  not  apply  to  quo  warranto  cases :  90 
Ga.  818. 

The  remedy  against  a  person  in  office  under  color  of  right:  7  Ga.  473. 
Where  ousted  by  writ  and  afterwards  elected  to  same  office:  8  Ga.  230. 
When  not  adequate  remedy  to  try  title  to  office :  22  Ga.  507.  Not  by  stock- 
holder of  railroad  where  participating  in  its  fraudulent  organization :  29  Ga. 
434.  Against  trustees  of  incorporated  academy  :  22  Ga.  507.  Right  of  per- 
sons of  color  to :  39  Ga.  232.  To  test  the  right  to  the  office  of  tax-collector, 
ouster :  40  Ga.  164.  Also  of  the  office  of  sheriff :  46  Ga.  636.  Equity  will  not 
enjoin  de  facto  officer  from  receiving  fees,  quo  warranto  pending:  42  Ga.  601. 
Against  an  appointee  of  General  Terry,  where  should  make  out  a  prima  facie 
case  to  be  filed :  44  Ga.  495.  Must  be  granted  at  instance  of  some  one  claim- 
ing the  office  or  interested  in  it  generally :  63  Ga.  592,  207. 

Legality  of  creation  of  new  militia  district  from  old,  tested  by  quo  warranto 
by  old  justice  of  the  peace  against  new,  but  not  legality  of  latter's  election : 
67  Ga.  254. 

Pilots  not  public  or  civil  officers  so  as  to  be  subject  to  writs  of  quo  warranto: 
66  Ga.  503. 
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Writ  of  quo  warranto  issues  to  inquire  into  right  of  private  parties  to  charge 
toll  on  bridge  over  which  public  road  passes:  76  Ga.  644.- 

Title  to  office  not  tried  at  instance  of  claimant  after  term  expired:  68  Ga. 
681 ;  see  also  19  Ga.  559. 

State  is  party  to  information  in  nature  of  quo  warranto,  etc.,  by  solicitor- 
general,  and  necessary  party  to  bill  of  exceptions  from  judgment  of  dismissal: 
68  Ga.  681. 

Every  citizen  of  town  has  interest  in  its  offices  which  will  support  quo  war- 
ranto proceedings:  68  Ga.  681. 

Defeated  candidates  in  town  election  claiming  office  under  later  election, 
estopped  to  question  legality  of  first  election  :  72  Ga.  460. 

Any  citizen  and  taxpayer,  or  the  defeated  candidate,  has  "interest"  in 
office  of  alderman,  entitling  him  to  quo  warranto:  90  Ga.  817. 

Injunction  rightly  denied,  quo  warranto  being  the  remedy  :  90  Ga.  817. 

To  action  of  ordinary  as  to  "fence"  election,  neither  common  law  nor  statu- 
tory quo  warranto  will  lie  :  73  Ga.  377  ;  citing  72  Ga.  812. 

Quo  warranto  will  not  lie  against  officer  holding  under  Governor's  commis- 
sion :  77  Ga.  544. 

ApCti3o868'  §4879.  (3204.)  Quo  warranto  heard  in  vacation,  when.  The  writ  of 
1871-2,  p.  4i.  qUQ  warrant0  may  be  returned,  heard  and  determined  by  the  judge  of 
the  superior  court  within  ten  days  from  its  service  on  the  defendant, 
in  all  cases  where  there  is  no  fact  in  dispute. 
ApCti3o86  '  §4880.  (3205.)  Issue  of  fact,  how  tried,  notice  to  parties,  continuance. 
In  cases  of  a  denial  of  facts,  which  denial  the  defendant  or  defend- 
ants shall  make  on  oath,  the  judge  shall  forthwith,  in  the  usual 
manner,  draw  a  jury  of  twelve  men,  to  try  the  issue  of  facts,  and 
the  judge  shall  have  the  power  to  fix  a  day  for  the  trial  of  said  issue 
of  facts,  with  an  order  that  the  sheriff  shall  notify  the  parties  of  the 
time  and  place  of  trial:  Provided,  that  the  day  fixed  for  such  trial 
shall  not  be  less  than  ten,  nor  longer  than  thirty  days.  The  judge 
shall  have  the  discretion  to  continue  the  hearing  from  day  to  day, 
as  provided  for  other  cases. 
^fi1871"2'  §4881.  (3206.)  Proceedings  in  cases  of  qvo  ivarranto.  In  all  applica- 
Aetio4875,  tions  for  writs  of  quo  warranto,  or  of  informations  in  the  nature  of 
$5540.  a  writ  of  quo  warranto,  or  of  proceedings  by  such  writs  (which  are 
hereby  extended  to  all  civil  officers  of  the  State  of  Georgia,  and  are 
hereby  granted  to  test  the  right  of  any  civil  officer  to  his  office,  ex- 
cept that  of  Governor),  to  determine  the  right  to  hold  office,  where 
the  case  presented  by  the  applicant  or  petitioner  involves  only  ques- 
tions of  law,  the  same  may,  as  other  equitable  proceedings,  be  deter- 
mined by  the  judge  of  the  superior  court,  before  whom  such  case 
is  begun,  in  vacation,  and  such  judge  shall,  whether  such  writ, 
information  or  proceeding  is  prayed  for,  sued  out,  or  begun  in 
vacation  or  term  time,  so  order  all  the  proceedings  connected 
with,  and  usual  in  such  cases,  that  the  final  determination  shall 
be  had  by  him  in  ten  days  from  the  commencement  of  such  suit, 
application    or    proceeding;    and    if    either   party   to   such    appli- 
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cation  or  proceeding  desires  to  except  to  the  decision  of  the 
said  judge  of  the  superior  court,  he  shall,  if  the  Supreme  Court 
of  the  State  be  in  session,  within  ten  days  after  such  decision, 
carry  the  same  to  said  Supreme  Court  by  bill  of  exceptions,  which 
shall  be  tendered  and  signed  as  is  prescribed  in  section  5540  of  this 
Code,  in  cases  of  applications  for  and  decisions  granting  or  refusing 
injunctions;  said  bill  of  exceptions  to  be  served  upon  the  opposite 
party  in  such  suit  as  is  prescribed  in  said  section  5540,  and  all  the 
rules  and  regulations  in  said  section  5540  as  to  service,  and  duty  of 
the  clerk  of  the  superior  court,  shall  apply  to  this  class  of  cases. 

Imperative,  bill  of  exceptions  should  be  tendered  and  signed  within  ten 
days :  66  Ga.  244 ;  see  also  85  Ga.  708. 

Pilots  not  public  or  civil  officers  so  as  to  be  subject  to  writs  of  qtio  warranto  : 
66  Ga.  503. 

No  appearance  or  trial  terms  in  quo  warranto  cases  ;  application  is  for  hear- 
ing as  cause  at  the  trial  term  ;  practice  as  to  carrying  such  cases  to  Supreme 
Court :  69  Ga.  524. 

Supersedeas  must  be  obtained  under  the  general  law  (sections  5552  and  5553, 
not  4925) :  88  Ga.  364,  365. 

Petition  for  quo  warranto  properly  denied,  petitioners  being  defeated  candi- 
dates :  72  Ga.  460. 

§4882.  (3208.)  The  foregoing  provision  extended  to  other  cases.  All  4>ct4s21871"2, 
the  provisions  of  the  two  preceding  sections  are  hereby  extended  to 
proceedings  quo  warranto,  or  writs  of  that  nature  involving  issues  of 
fact  to  be  tried  by  a  jury,  when  the  same  can  be  applied;  but  noth- 
ing in  said  two  preceding  sections  shall  be.  construed  to  affect  any 
rights  or  remedies  in  this  class  of  cases,  not  touched  by  the  provi- 
sions of  said  two  sections. 

§4883.   (3208a.)   Shall  not  lie  against  Governor.     Nothing  in  sec- Acts  1875, 
tions  4881  and  4882  of  the  Code  shall  ever  be  applied  to  try  the «S*»,«77. 
question,  "Who  is  the  lawful  Governor  of  this  State?" 

§4884.  (3209.)  The  judgment  shall  dispose  of  books  and  papers .  Actsi87i-2, 
Whenever  the  right  to  any  office  is  decided,  the  judgment  fixing 
such  right  shall  further  provide  for  the  delivery  to  the  person  de- 
cided to  be  entitled  to  such  office,  of  all  the  books  and  papers  of 
every  sort  belonging  to  the  office;  which  judgment  shall  be  enforced 
as  other  decrees  in  equity  are  enforced. 

§4885.  (3209a.)  Prohibition.  The  writ  of  prohibition  may  be W32i, 5846. 
granted  in  vacation.  It  is  the  counterpart  of  mandamus,  to  arrest 
illegal  proceedings  by  any  court  officer  where  no  other  legal  remedy 
or  relief  is  given;  and  the  granting  or  refusal  thereof  is  governed 
by  the  same  principles  of  right,  necessity,  and  justice.  The  return 
must  be  in  term,  and  issues  of  fact  must  be  tried  as  in  other  cases. 

Does  not  lie  against  a  tax-collector  collecting  illegal  tax  :  45  Ga.  85.  Should 
not  interfere  by,  when  justices  can  abate  a  nuisance ;  61  Ga,  156. 
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Application  to  Supreme  Court  for  writ  of  prohibition  against  superior-court 
judge's  trying  quo  warranto  proceeding  to  forfeit  railroad  charter:  69  Ga.  525. 

Does  not  lie  against  town  authorities  not  following  law  in  abating  nuisance ; 
certiorari  is  proper:  70  Ga.  191. 

Writ  of  prohibition  will  not  lie  to  prevent  city  authorities  from  proceeding 
under  charter  to  try  question  whether  mill-pond  a  nuisance :  74  Ga.  377. 

Not  granted  against  city  to  restrain  enforcement  of  unauthorized  ordinance 
involving  trial  before  police  court:  78  Ga.  684. 

After  decision  by  Supreme  Court  adverse  to  validity  of  grant  of  liquor  li- 
cense, presumption  being  that  such  decision  will  be  respected,  writ  of  prohibi- 
tion not  lie  to  prevent  authorities  from  granting  license :  83  Ga.  89. 

Prohibition  not  lie  against  ordinary  on  question  of  fence  election  ;  certainly 
not  before  wrongful  decision  or  act:  75  Ga.  112. 

Prohibition  proper  remedy  to  prevent  ordinary  proceeding  further,  pending 
appeal  from  his  decision  :  85  Ga.  413. 

As  remedy  against  illegal  exaction  of  costs  in  peace-warrant  case :  75  Ga. 
726. 

Designed  to  prevent  unauthorized  official  act,  not  to  relieve  against  conse- 
quences of  such  act:  95  Ga.  791. 

General  Note. — Mandamus  to  compel  performance  of  statutory  duty  ;  laches : 
4  Ga.  26.  Where  not  barred  :  43  Ga.  259.  When  mandamus  discretionary,  and 
when  imperative  on  the  court:  4  Ga.  115.  Demand  and  refusal  in  case  of  man- 
damus: 15  Ga.  473.  Mandamus  to  compel  building  of  bridge  across  a  canal 
intersecting  a  road :  26  Ga.  665-676.  Mandamus  against  Georgia  Medical  So- 
ciety :  38  Ga.  608.  Against  a  railroad  to  compel  transfer  of  stock  on  its  books : 
38  Ga.  259.  Superior  court's  judgment  on  mandamus  was  not  brought  up 
summarily  to  Supreme  Court  under  section  5540  of  Code  :  53  Ga.  495.  Manda- 
mus against  judge  of  superior  court,  as  to  bill  of  exceptions :  54  Ga.  456  ;  60/448. 
Mandamus  by  physicians  to  compel  payment  of  accounts  for  attending  coro- 
ner's inquest,  refused:  57  Ga.  347.  Mandamus  may  be  issued  in  vacation,  but 
returned  and  acted  on  in  term  time:  58  Ga.  169.  Application  for  quo  warranto 
must  show  title  to  the  office:  63  Ga.  207.  Where  quo  warranto  the  remedy  in 
contest  between  two  sets  of  trustees  of  camp-meeting  ground :  64  Ga.  121. 
When  mandamus  will  not  lie  to  compel  officers  of  a  bank  to  transfer  stock  from 
vendor  to  purchaser :  66  Ga.  696. 

Double  remedy  of  injunction  and  mandamus  not  appropriate  for  same  case: 
92  Ga.  574. 

Information  need  not  follow  closely  application  for  quo  warranto,  but  may 
enlarge  thereon :  76  Ga.  645. 

Quo  warranto  practice  ;  where  to  test  title  to  office,  prosecutor  must  verify 
positively  facts  on  which  his  title  rests ;  may  verify  on  belief  as  to  usurpation : 
66  Ga.  123. 


ARTICLE  2. 

NE  EXEAT  AND  QUIA  TIMET. 

W4321.6M6.  §4886.  (8226.)  Ne  exeat.  The  writ  of  ne  exeat  issues  to  restrain  a 
person  from  leaving  the  jurisdiction  of  the  State,  and  may  be  granted 
in  the  following  cases: 
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1.  In  favor  of  an  obligor  or  promisor  or  partner,  against  his  co- 
obligor  or  joint  promisor  or  copartner,  equally  or  partly  responsi- 
ble with  him  for  any  duty  to  be  performed. 

2.  Against  persons  illegally  removing  the  property  of  a  decedent,  ^c*^1^ 
or  of  an  orphan,  or  married  woman,  at  the  instance  of  any  person 
interested  therein,  or  of  a  next  friend  of  such  orphan  or  married 
woman. 

Where  attorney  collected  money  for  estate,  failing  to  pay  it  over,  and  was 
about  to  remove  out  of  State  :  67  Ga.  329,  333. 

3.  At  the  instance  of  a  remainder-man  or  reversioner,  against  any  $3096. 
one  attempting  to  remove  the  property  in  which  such  remainder  or 
reversion  exists,  or  may  contingently  exist. 

4.  At  the  instance  of  a  mortgagee  against  a  person  holding  the 
equity  of  redemption. 

5.  At  the  instance  of  any  person  interested  legally  or  equitably  in 
property  about  to  be  removed,  where  no  adequate  remedy  is  afforded 
at  law. 

When  can  issue:  17  Ga.  77.  When  surety  had  no  necessity  to  resort  to,  as 
against  his  principal :  29  Ga.  261. 

Granted  to  restrain  one  from  leaving  the  State  and  carrying  property  in 
which  another  is  interested :  70  Ga.  558. 

§4887.    (3227.)   Complainant's  showing.  In  every  case  of  application  S3941- 
for  the  writ  of  ne  exeat,  the  party  must  show  that  no  adequate  remedy 
is  afforded  at  law,  and  that  the  defendant  is  either  removing,  or 
about  to  remove,  himself  or  his  property,  or  the  specific  property  to 
which  the  complainant  claims  title  or  an  interest. 

Kemedy  at  law  adequate,  ne  exeat  denied :  74  Ga.  201. 

As  to  showing  by  complainant  and  defendants'  answer:  67  Ga.  329. 

§4888.  (3228.)  Defendant's  bond.  The  defendant  may,  in  all  cases,  A^^°5'27. 
relieve  himself  or  his  property,  or  the  specific  property,  from  the 
restraint  imposed,  by  giving  bond  in  double  the  value  of  plaintiff's 
claim,  with  good  security,  to  the  officer  serving  the  process,  for  the 
forthcoming  of  each  or  either  (according  to  the  tenor  of  the  writ), 
to  answer  to  complainant's  claim,  or  abide  by  the  order  and  decree 
of  the  court.  The  judge  granting  the  writ  may,  in  his  discretion, 
require  a  larger  bond.  The  officer  receiving  insufficient  security, 
shall  be  held  surety  himself,  and  the  sureties  on  his  bond  may  be 
held  responsible  therefor. 

As  to  discharge  on  bond  :  8  Ga.  299.  When  security  on  ne  exeat  bond  can- 
not object  to  the  sufficiency  of  the  affidavit  on  which  the  bill  was  sanctioned : 
28  Ga.  566. 

Judge  may  require  a  larger  bond,  but  cannot  impose  other  and  variant  con- 
ditions, such  as  to  also  turn  over  the  property  to  a  receiver:  70  Ga.  558. 

Order  granted  on  application  for  injunction  and  ne  exeat,  refusing  latter  writ 
provided  defendant  should  give  bond  to  answer  any  judgment  in  complainant's 
favor,  error:  74  Ga.  201. 
82 
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§4889.  (3229.)  Court's  discretion.  If  the  defendant  fails  or  refuses 
to  replevy  the  property,  the  court  may,  in  its  discretion,  make  such 
disposition  of  it  as  shall  appear  most  advantageous  to  all  parties. 

Court  cannot  require  bond  and  also  order  property  to  be  turned  over  to  a 
receiver:  70  Ga.  564. 

Act|1J856"6,  §4890.  (3230.)  Affidavit  and  bond  of  complainant.  In  every  applica- 
1857,  p.  loo.  {jon  for  a  wrjt  0f  ne  exeat,  the  allegations  of  the  bill  must  be  verified 
by  one  or  more  of  the  complainants;  and  the  judge  may,  in  his  dis- 
cretion, require  the  complainant  to  give  bond  and  security  for  the 
payment  of  any  damages  which  the  defendant  may  recover  of  him 
for  suing  out  the  writ,  before  granting  an  order  for  the  issuing  of  the 
same,  and  may  require  a  verification  by  all  or  any  of  the  complain- 
ants. 

Creditor  should  swear  positively  as  to  defendant's  intention  to  remove,  and 
to  the  amount  of  his  claim  :  25  Ga.  629;  23/142.  An  agent  should  swear  posi- 
tively :  36  Ga.  571.  Affidavit  to  best  of  knowledge  and  belief,  not  sufficient :  23 
Ga.  480 ;  25/71.  When  security  on  ne  exeat  bond  cannot  object  to  sufficiency  of 
affidavit :  28  Ga.  566.  Affidavit  in  support  of  answer  to  ne  exeat:  38  Ga.  113. 
Wife's  affidavit  for  ne  exeat  against  her  husband  pending  divorce  suit:  8  Ga. 
295.  Court  may  require  party  himself  to  verify  his  application  for  ne  exeat:  36 
Ga.  571. 

There  is  no  law  for  an  order  to  show  cause ;  the  suit  issues  ex  parte:  70  Ga. 
558. 

Verification  to  best  of  affiant's  knowledge  and  belief,  insufficient:  74  Ga. 
202.  • 
$$4967,4836.  §4891.  (3231.)  When  issued  without  sanction.  In  cases  of  emer- 
gency, upon  the  affidavit  of  the  complainant  that  he  cannot  obtain 
the  sanction  of  the  judge  in  time  to  remedy  the  mischief,  the  writ  of 
ne  exeat  may  issue  at  once,  to  continue  until  the  first  term  of  the 
court  to  which  it  is  returnable,  unless  earlier  heard  by  order  of  the 
judge. 

Cited :  70  Ga.  563,  565. 

§4892.  (3232.)  Proceeding  quia  timet.  The  proceeding  quia  timet 
is  sustained  in  equity  for  the  purpose  of  causing  to  be  delivered  up 
and  canceled  any  instrument  which  has  answered  the  object  of  its 
creation,  or  any  forged  or  other  iniquitous  deed  or  other  writing, 
which,  though  not  enforced  at  the  time,  either  casts  a  cloud  over 
complainant's  title  or  otherwise  subjects  him  to  future  liability  or 
present  annoyance,  and  the  cancellation  of  which  is  necessary  to  his 
perfect  protection. 

When  equity  will  direct  cancellation  of  deeds  or  other  instruments  where 
payment,  etc. :  2  Ga.  414.  But  will  not  do  so  where  anything  received  until 
repayment :  5  Ga.  341.  After  eviction  :  7  Ga.  228.  Bond  to  compel  delivery  to 
remainder-man :  8  Ga.  374.  When  deed  will  be  ordered  to  be  delivered  up  and 
canceled  :  8  Ga.  457.  Where  apprehension  of  sale  of  property  did  not  make 
out  a  case  for  bill  quia  timet:  17  Ga.  77.  What  bill  should  require  and  set  forth 
in  addition  to  bond  and  security :  18  Ga.  492.     When  equity  will  not  rescind 
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the  contract  and  cancel  the  deed  at  the  vendor's  instance :  34  Ga.  227.  Can  be 
no  cancellation  of  deed  at  law :  22  Ga.  637.  For  protection  of  future  rights  in 
property,  less  stringency  of  statement  and  verification  required:  23  Ga.  603. 
When  on  motion  of  plaintiff  defendant  will  be  required  to  produce  original 
deed  attempted  to  be  set  aside  and  canceled :  25  Ga.  369.  Can  compel  cancel- 
lation of  deed  procured  without  consideration  and  by  undue  influence  :  27  Ga. 
336.  Void  deed  may  be  such  a  cloud  over  title  as  bill  will  lie  for  delivery  up 
and  cancellation:  28  Ga.  442.  Also  where  deed  illegal:  35  Ga.  208.  Fraudu- 
lent grants  canceled  in  this  case:  41  Ga.  377.  Fraudulent  deeds:  41  Ga.  617. 
Where  in  absence  of  charge  of  fraud,  etc.,  a  bill  for  cancellation  of  a  deed 
would  be  demurrable :  44  Ga.  259. 

Bill  to  cancel  sheriff's  deed  as  cloud  on  title  because  court  rendering  judg- 
ment without  jurisdiction,  not  without  equity  :  68  Ga.  354. 

Title  here  not  clouded  with  a  trust :  71  Ga.  637. 

Cross-bill  claiming  interest  in  land,  not  a  cloud  here :  71  Ga.  771. 

Wife's  deed  to  husband  without  order  of  court,  set  aside  in  equity :  77  Ga. 
455. 

If  deed  attacked  as  cloud  on  title  be  valid  even  as  to  an  undivided  half  of 
premises  conveyed,  though  plaintiff  rightful  owner  of  other  half,  cancellation 
denied:  88  Ga.  505. 

As  to  what  constitutes  cloud  upon  title  to  lands  authorizing  petition  to  re- 
move cloud :  91  Ga.  538. 

As  to  cancellation  of  deed,  as  cloud  on  title,  for  breach  of  condition  subse- 
quent to  pay  annuity  :  93  Ga.  497. 

General  Note. — Ne  exeat  by  wife  against  husband  pending  suit  for  partial 
divorce  and  alimony  :  8  Ga.  295.  No  ne  exeat  when  bail  was  adequate  remedy: 
17  Ga.  77;  29/261.  Requisites  in  bill  for  account,  etc.,  praying  for  ne  exeat:  24 
Ga.  406.  Heirs  may  have  ne  exeat  against  administrator  without  charging 
securities  on  his  bond  as  insolvent :  26  Ga.  117.  Ne  exeat  will  be  dissolved  where 
other  more  appropriate  relief:  30  Ga.  965.  Where  bill  by  factor  should  not  be 
discharged  on  answer  not  denying  equities  of  bill  except  on  information  and 
belief:  38  Ga.  113. 

Defendant  arrested  here  under  bill,  in  aid  of  libel  for  divorce,  for  purpose 
of  securing  alimony :  75  Ga.  549. 

§4893.  Removing  cloud  on  title .  An  instrument  which,  by  itself  or91Ga-538- 
in  connection  with  proof  of  possession  by  a  former  occupant,  or 
other  extrinsic  facts,  gives  the  claimant  thereunder  an  apparent  right 
in  or  to  the  property,  may  constitute  a  cloud  on  the  title  of  the  true 
owner,  and  the  latter  may  proceed  to  have  the  same  removed  upon 
proof — 

1.  That  he  cannot  immediately  or  effectually  maintain  or  protect 
his  rights  by  any  other  course  of  proceeding  open  to  him. 

2.  That  the  instrument  sought  to  be  canceled  is  such  as  would 
operate  to  throw  a  cloud  or  suspicion  upon  his  title,  and  might  be 
vexatiously  or  injuriously  used  against  him. 

3.  That  he  either  suffers  some  present  injury  by  reason  of  the  hos- 
tile claim  of  right,  or,  though  such  claim  be  not  asserted  adversely 
or  aggressively,  he  has  reason  to  apprehend  that  the  evidence  upon 
which  he  relies  to  impeach  or  invalidate  the  same  as  a  claim  upon 
his  title  may  be  lost  or  impaired  by  lapse  of  time. 
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ARTICLE  3. 

BILLS  OF  PEACE  AND  INTERPLEADER. 

$.3922.  §4894.   (3233.)   Bill  of  peace.     It  being  the  interest  of  this  State 

that  there  should  be  an  end  of  litigation,  equity  will  entertain  a  bill 
of  peace — 

1 .  To  confirm  some  right  which  has  been  previously  satisfactorily 
established  by  more  than  one  legal  trial,  and  is  likely  to  be  again 
litigated. 

2.  To  avoid  a  multiplicity  of  suits,  by  establishing  a  right,  in  favor 
of  or  against  several  persons,  which  is  likely  to  be  the  subject  of 
legal  controversy,  or  in  other  similar  cases. 

When  bill  of  peace  lies  to  suppress  litigation  and  to  prevent  multiplicity  of 
suits,  etc. :  10  Ga.  395,  396.     Section  referred  to  and  construed :  44  Ga.  555. 

Cited,  as  to  injunction  to  prevent  multiplicity  of  suits  and  to  quiet  title:  71 
Ga.  300. 

Injunction  and  receiver  had  in  equity  to  avoid  expense  of  numerous  suits 
and  settle  rights  of  claimants :  75  Ga.  83. 

Where  right  to  sue  at  stated  times  for  continuing  damage  would  entail  mul- 
tiplicity of  suits,  and  equity  would  interfere:  78  Ga.  271. 

Claimant  choosing  claim  for  remedy  to  resist  levy,  not  assisted  until  after 
one  trial  on  direct  right  involved,  though  originally  bill  of  peace  might  have 
lain :  79  Ga.  295. 

Claimant  may  bring  several  fi.  fas.  into  equity,  and  determine  in  one  suit 
their  contention  that  his  purchase  from  defendant  in  fi.  fa.  was  fraudulent :  87 
Ga.  303 ;  citing  75  Ga.  83,  453. 

$4923,  §4895.   (3234.)  Perpetual  injunction.     As  ancillary  to  this  jurisdic- 

tion, equity  will  grant  perpetual  injunctions. 

§4896.  (3235.)  Interpleader.  Whenever  a  person  is  possessed  of 
property  or  funds,  or  owes  a  debt  or  duty  to  which  more  than  one 
person  lays  claim,  and  the  claims  are  of  such  a  character  as  to  render 
it  doubtful  or  dangerous  for  the  holder  to  act,  he  may  apply  to 
equity  to  compel   the  claimants  to  interplead. 

When  authorized :  11  Ga.  103.  One  asking  for,  must  claim  no  interest  in  the 
fund  or  property  to  be  interpleaded  about :  19  Ga.  513.  What  allegations  are 
sufficient  to  maintain  a  bill  for:  32  Ga.  53.  Where  a  warehouseman  was  not 
entitled  to  file  a  bill  of  interpleader  as  to  two  claimants  to  cotton :  37  Ga.  574. 
Where  the  bill  could  not  be  maintained  as  a  bill  of  interpleader :  40  Ga.  270. 
Where  it  should  have  been  a  bill  of  interpleader:  33  Ga.  Sup.  10,  11.  When 
complainant  to  bill  of  interpleader  may  appeal :  24  Ga.  474.  When  protection 
to  a  mere  stakeholder  filing  bill  of  interpleader:  40  Ga.  227.  Bill  should  be 
filed  before  judgment  rendered  against  stakeholder  in  favor  of  one  of  the 
claimants:  56  Ga.  534;  59/761.  After  decree  that  defendants  interplead,  com- 
plainant seeking  no  other  relief  in  bill  not  entitled  to  be  heard  in  the  argu- 
ment at  all :  63  Ga.  263. 

Where  executor  filed  bill  of,  interpleader  against  tax-collectors  of  two  ad- 
joining counties,  to  which  both  answered,  it  was  error  to  dissolve  injunction 
as  to  one,  and  continue  it  as  to  other:  79  Ga.  721. 
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On  money  rule,  sheriff  filing  answer  in  nature  of  interpleader,  all  claimants 
bound  to  take  notice  of  all  that  subsequently  transpires :  69  Ga.  170. 

Interpleader  erroneously  refused  :  90  Ga.  404. 

Where  defendant,  sued  separately  by  two  plaintiffs,  compelled  interpleader, 
loser  charged  with  costs  thereof,  also  of  his  own  action,  but  not  of  action  he 
was  not  party  to  :  94  Ga.  353. 

Where  a  lady  caused  her  creditor  and  his  creditors  to  interplead  for  money 
owing  by  her  to  him  on  which  they  claimed  a  lien,  her  creditor  was  a  neces- 
sary party  :  94  Ga.  643. 

§4897.  Affidavit  to  petition  for  interpleader.     Every  petition  for  in- 37  <|a!  577. 
terpleader  should  be  verified,  and  should  show  that  the  petitioner  is 
not  in  collusion  with  either  party  claiming  the  property. 

§4898.    (3236.)    Collateral  interpleading.     If,  in  the  progress  of  any $4948- 
proceeding  in  equity,  the  court  perceives  the  necessity  for  parties  to 
interplead,  it  may  order  such  interpleader  as  collateral  and  ancillary 
to  the  main  case. 

§4899.   (3237.)   Remedies,  how  enforced.     All  extraordinary  remedies  ^3944' 480°- 
of  equity  may  be  enforced  by  attachments. 

See  56  Ga.  98.  Knowledge  of  appointment  of  receiver  and  refusal  to  turn 
over  goods  to  him,  places  one  in  contempt  of  the  order  of  the  court :  61  Ga.  164. 

Chancellor's  discretion,  in  matter  of  attachment  for  violation  of  injunction, 
not  reversed  unless  grossly  abused :  67  Ga.  758. 

Where  defendant's  attorney  held  to  have  violated  injunction,  and  required 
to  restore  status  quo  or  imprisoned :  68  Ga.  188. 


ARTICLE  4. 

/  RECEIVERS. 

§4900.   (274.)  Receiver,  when  an  officer  of  the  court.     When  any  fund  ■^t|1]f55"6' 
or  property  may  be  in  litigation,  and  the  rights  of  either  or  both  par-  ^Ig9^1^8' 
ties  cannot  otherwise  be  fully  protected,  or  when  there  may  be  a  2715' 4565' 
fund  or  property  having  no  one  to  manage  it,  a  receiver  of  the 
same  may  be  appointed  (on  a  proper  case  made)  by  the  judge  of  the 
superior  court  having  jurisdiction  thereof,  either  in  term  time  or 
vacation,  and  such  receiver  is  an  officer  of  said  court. 

May  sue,  by  decree  or  order  of  the  court:  8  Ga.  354-358 ;  48/41.  And  be  so 
sued  :  57  Ga.  22,  23.  Attaching  and  imprisoning  any  party  refusing  obedience 
to,  and  enforcing  delivery  of  property  or  fund  to  receiver  appointed  in  vaca- 
tion ;  form  of  attachment  for  contempt :  34  Ga.  162.  Is  an  officer  of  the  court, 
and  is  not  subject  to  garnishment:  11  Ga.  413.  Eeceiver  of  railroad,  when  not 
subject  to  suit  for  negligence  by  one  employee  to  another  while  in  his  service : 
55  Ga.  481.  May  rule  receiver  after  bill  is  dismissed,  and  compel  him  to  sur- 
render the  fund:  61  Ga.  437.  Receiver  appointed,  but  injunction  refused 
where  no  insolvency  alleged :  53  Ga.  440.  Where  a  receiver  to  supersede  an 
assignee  in  a  bank  case  was  refused:  59  Ga.  271.  Former  wife  having  a  re- 
ceiver appointed  over  husband's  property  :  55  Ga.  590. 
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See  note  to  cognate  sections,  for  general  authorities. 

Receiver  cannot  ordinarily  command  jury  to  pass  on  accounts,  but,  if  re- 
ferred to  auditor,  can  require  jury  on  exceptions:  66  Ga.  302. 

Assignment  void  for  want  of  schedule,  receiver  appointed :  70  Ga.  293. 

Assignees  for  creditors  violating  trust,  receiver  appointed :  70  Ga.  313. 

Receiver  properly  appointed  where  assignee  for  creditors  resigns  trust :  70 
Ga.  660. 

Receiver  not  proper  where  fund  can  be  reached  by  attachment :  71  Ga.  787. 
.  Receiver  of  homestead  not  appointed  on  petition  of  minors,  when :  72  Ga. 
668. 

Injunction  and  receiver  had  in  equity  to  avoid  expense  of  numerous  suits 
and  settle  rights  of  claimants :  75  Ga.  83. 

Section  applied :  75  Ga.  391. 

Receiver  appointed  to  manage  property  here,  two  persons  claiming  exclu- 
sive right  to  control,  etc. :  75  Ga.  878. 

Order  should  direct  receiver  to  collect  and  hold  assets  pending  hearing;  not 
to  turn  same  over  to  complainants:  80  Ga.  205. 

Order  of  restraint  on  bill  to  which  receiver  is  defendant,  implies  court's  per- 
mission to  bring  the  suit :  80  Ga.  345. 

As  to  appointment  of  receiver  for  portion  of  railroad  in  Georgia,  main 
portion  lying  in  another  State,  and  in  hands  of  receiver  there:  .93  Ga.  63. 

ISSf'S'      P901.   (3098.)  Receivers.     Courts  of  equity  shall  have  authority  to 
2855.         appoint  receivers  to  take  possession  of  and  protect  trust   or  joint 
property  and  funds,  whenever  the  danger  of  destruction  and   loss 
shall  require  such  interference. 

Section  referred  to,  as  to  revocation  of  order  appointing  receiver  may  on 
notice  be  acted  on  by  judge  in  vacation :  53  Ga.  440,  442 ;  39/44-48.  When 
receiver  of  railroad  was  not  liable  to  one  employee  for  injury  by  another  em- 
ployee: 55  Ga.  481.  When  receiver  not  appointed  to  take  property  from  pur- 
chasers not  alleged  to  be  insolvent:  55  Ga.  639.  Where  receiver  should  be 
appointed  to  take  charge  of  property  sold  to  insolvent  vendee :  56  Ga.  139. 
Permission  must  be  obtained  from  court,  before  can  sue  receiver:  57  Ga.  22. 
Discretion  of  judge  as  to  when  he  will  appoint  a  receiver :  58  Ga.  287, 30.  Notice 
of  appointment  of  receiver  is  sufficient  to  place  one  in  contempt  for  refus- 
ing to  obey :  61  Ga.  164.  When  State  courts  appoint  receiver  over  assets  of 
national  bank:  63  Ga.  549. 

Assignment  for  creditors  void,  receiver  appointed :  70  Ga.  293. 

Assignees  for  creditors  violating  trust,  removed,  and  receiver  appointed: 
70  Ga.  313. 

Receiver  of  homestead  not  granted  to  minors,  unless  a  very  strong  case: 
72  Ga.  669. 

If  beneficiary  cannot  be  otherwise  amply  protected,  equity  may  take  charge 
through  receiver:  75  Ga.  391. 

When  one  partner  may  maintain  petition  for  injunction  and  receiver  against 
another,  though  interest  in  partnership  equitable  only  :  86  Ga.  154. 

Pending  ejectment,  receiver  not  appointed  for  premises,  defendant,  though 
insolvent,  having  been  in  possession  for  seven  years,  under  color:  86  Ga.  506. 

77  Ga. 820.  §4902.  Power  of  appointment  to  be  cautiously  exercised.  The  power 
of  appointing  receivers  and  ordering  injunctions  should  be  prudently 
and  cautiously  exercised,  and  except  in  clear  and  urgent  cases  should 
not  be  resorted  to. 
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§4903.  Intervention  in  equitable  proceedings.     Where  property  has  9g1^a* 297, 
been  placed  in  the  hands  of  a  receiver,  all  persons  properly  seek- 
ing to  assert  equitable  remedies  against  these  assets  should  become 
parlies  to  the  cause  by  intervention  and  prosecute  their  remedies 
therein. 

§4904.  (3149.)  Receivers,  when  appointed.  A  court  of  equity  may  $$4588, 4321 
appoint  a  receiver  to  take  possession  of,  and  hold  subject  to  the  di-  2855, 2716. 
rection  of  the  court,  any  assets  charged  with  the  payment  of  debts, 
where  there  is  manifest  danger  of  loss,  or  destruction,  or  material 
injury  to  those  interested.  Under  extraordinary  circumstances,  a 
receiver  may  be  appointed  before  and  without  notice  to  the  trustee 
or  other  person  having  charge  of  the  assets.  The  terms  on  which  a 
receiver  is  appointed  shall  be  in  the  discretion  of  the  chancellor. 

Notes  from  Code  of  1882 : 

Accounts  may  be  proved  by  receiver,  and  vouchers  need  not  be  produced 
unless  called  for :  56  Ga.  264. 

Administrator,  bill  by,  to  get  possession  of  property  in  hands  of  receiver: 
41  Ga.  549. 

Affidavits,  as  to  hearing  of,  on  bill  for  injunction  and  appointment  of  re- 
ceiver: 21  Ga.  74. 

Appointment  of  temporary  receiver  before  answer,  sustained :  10  Ga.  281; 
11/595  ;  23/31.  Chancellor  should  not  of  his  own  motion  appoint  receiver,  etc. : 
60  Ga.  344.  Prayer  of  bill  being  for  appointment  of  a  particular  person,  pre- 
sumed chancellor  appointed  him  on  his  own  judgment:  23  Ga.  31. 

Contempt,  defendant  may  purge  himself  of,  by  sworn  denial  of  notice,  etc. : 
19  Ga.  527.  Actual  notice  sufficient:  61  Ga.  164.  Attachment  against  respond- 
ent in  suit  by  ward  against  guardian,  asked  by  receiver,  refused:  33  Ga.  271. 
Judge  may  enforce  order  by  attachment  for:  34  Ga.  162.  When  defendant  in 
bill  for  injunction  and  receiver  was  held  to  be  in  contempt:  39  Ga.  191. 

Corporation,  only  in  a  strong  case  will  court  of  equity  interfere,  at  instance 
of  a  minority  of  stockholders,  and  appoint  a  receive^:  41  Ga.  454. 

Creditors,  bill  by,  not  demurrable  that  charges  that  debtor,  who  is  insol- 
vent, transferred  his  goods,  etc.,  and  prays  appointment  of  areceiver :  42  Ga.  46. 

Crop,  receiver  appointed  to  take  charge  of,  when  claimed  by  mortgagee  and 
wife  of  mortgagor :  38  Ga.  180. 

Discretion  of  chancellor,  exercise  of,  in  refusing  to  appoint  a  receiver,  will 
not  be  controlled  except  where  abused:  38  Ga.  24;  32/470.  Likewise  as  to 
appointment :  56  Ga.  284,  316  ;  58/286.     Where  controlled  :  60'  Ga.  396. 

Divorce,  appointment  of  receiver  on  prayer  of  wife,  pending  action  of,  and 
injunction  against  receiver,  on  bill  by  creditors:  43  Ga.  554. 

Employee  of  railroad  company  could  not  bring  action  against  the  receiver 
for  personal  injury  while  road  in  hands  of  receiver:  55  Ga.  481 ;  56/376. 

Estate,  where  court  of  chancery  has  obtained  jurisdiction  of,  and  adminis- 
trator removed  from  office,  receiver  may  be  appointed,  etc. :  14  Ga.  323.  Court 
of  chancery  will  appoint  a  receiver  to  take  charge  of  assets  of,  for  good  cause 
shown  by  judgment  creditor:  10  Ga.  121;  42/408.  When  appointment  of  re- 
ceiver to  take  charge  of  bonds  in  hands  of  administrator,  was  held  error :  37 
Ga.  655. 

Exemption,  when  receiver  was  not  a  trespasser  for  selling  property  set 
apart  as :  43  Ga.  589. 
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Garnishment,  receiver  being  an  officer  of  court,  is  not  subject  to:  11  Ga. 
413. 

Indemnity,  where  legal  title  to  a  fund  is  in  a  party  for  his  indemnity,  it 
ought  not  to  be  ordered  out  of  his  hands  into  hands  of  a  receiver,  etc. :  22 
Ga.  613. 

Landlord,  on  bill  by,  against  tenant,  receiver  appointed,  etc.:  40  Ga.  375. 
When  such  appointment  was  held  error:  37  Ga.  37. 

Notice,  appointment  of  receiver  revoked  on  bill  by  legatees  against  execu- 
tor, for  want  of:  20  Ga.  271.  When  a  receiver  may  be  appointed  without:  23 
Ga.  31.     Receiver  entitled  to,  in  writing,  of  motion  for  removal:  37  Ga.  348. 

Officer  of  court,  receiver  is,  and  his  amenability  to  court  continues  after  he 
is  dismissed  :  11  Ga.  413,  418 ;  see  also  60  Ga.  680.  Receiver  may  be  compelled 
to  surrender  fund  after  bill  is  dismissed :  61  Ga.  437. 

Partnership,  on  disagreement  between  partners,  after  dissolution,  court 
may  appoint  a  receiver  to  collect  and  apply  effects :  18  Ga.  664.  Receiver  ap- 
pointed to  wind  up  affairs  of  farming  partnership :  38  Ga.  179.  When  one 
partner  mismanaged  and  was  insolvent,  the  other  entitled  to  dissolution  and 
appointment  of  receiver:  21  Ga.  74. 

Practice,  receiver  called  on  by  the  court  to  account  for  funds  in  his  hands, 
he  cannot  demand  a  jury ,  but  when  an  auditor  is  appointed  in  the  case  he  may  : 
66  Ga.  302. 

Public  office,  court  of  chancery  has  no  jurisdiction  to  appoint  a  receiver  to 
take  and  hold,  during  controversy  under  a  quo  warranto:  42  Ga.  601. 

Purchase  by  receiver,  at  his  own  sale,  as  agent  for  another,  voidable,  etc. : 
46  Ga.  477. 

Purchase-money,  when  vendee  was  insolvent,  etc.,  receiver  appointed  to 
take  charge  of  the  property :  56  Ga.  316,  666. 

Rescission  of  order  appointing  receiver,  "without  prejudice,"  etc.,  no  de- 
fense, when  :  52  Ga.  417. 

Revocation  of  an  order  appointing  receiver  may  be  heard  and  acted  on  in 
vacation  on  usual  notice :  39  Ga.  44. 

Sale  of  property  by  receiver,  as  to  order  authorizing,  to  pay  taxes,  etc.,  as 
to :  26  Ga.  149.  Chancellor  has  no  power  to  order,  of  property  before  final 
hearing,  etc. :  56  Ga.  284.  As  to,  by  commissioner,  receiver  or  master  in 
chancery:  61  Ga.  267;  65/461.  Must  be  a  strong  case  to  authorize  court  to 
hold  receiver  had  no  power  to  sell,  etc. :  57  Ga.  501.  Caveat  emptor,  as  to,  at 
sale  by  receiver:  57  Ga.  501. 

Security,  receiver  ought  generally  be  required  to  give,  but  there  are  cases 
that  might  be  exceptions :  23  Ga.  31. 

Suit,  court  of  chancery  has  power  to  appoint  a  receiver  to  bring,  in  his  own 
name,  for  the  recovery  of  property  belonging  to  suitors:  8  Ga.  354.  Receiver 
must  have  authority  to  bring,  and  must  show  order  so  as  to  recover :  48  Ga.  41. 
To  bring  suit  against  receiver,  leave  of  court  must  not  be  obtained :  57  Ga.  22. 
And  when  such  permission  granted  improvidently,  it  will  be  revoked:  55  Ga. 
481. 

Tenant  in  common,  court  of  chancery  will  appoint  a  receiver  to  rent  prop- 
erty held  by,  etc. :  14  Ga.  522;  11/595. 

Trustee,  bill  by  creditors  for  appointment  of  receiver,  where  trustee  had 
failed  to  execute  the  trust:  11  Ga.  570.  Pending  pi*oceedings  for  removal  of 
testimony,  a  strong  case  must  be  made  before  court  will  appoint  a  receiver: 
16  Ga.  406. 

Trust  fund,  when  in  danger  of  being  wasted  or  misapplied,  court  will  ap- 
point receiver  on  application  by  creditor,  or  grant  relief  in  some  other  mode: 
10  Ga.  274. 
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Trust  estate,  receiver  appointed  to  manage  and  divide  rents  between  a  cer- 
tain creditor  and  the  trustee :  60  Ga.  152 ;  see  also  60  Ga.  566. 
Notes  from  decisions  since  Code  of  1882  : 

Attachment,  receiver  not  appointed  for  property  of  late  merchant,  when  it 
can  be  reached  by :  71  Ga.  787. 

Assignment  for  creditors  void,  receiver  appointed  :  70  Ga.  293. 

Receiver  properly  appointed  where  assignee  for  creditors  resigns  the  trust: 
70  Ga.  661.  Assignees  for  creditors  violating  trust,  removed,  and  receiver 
appointed:  70  Ga.  313.  Without  special  statutory  authority,  voluntary  as- 
signee, or  receiver  appointed  in  his  stead,  can  sue  for  benefit  of  creditors 
only  when  assignor  could.  Supreme  Court  recommend  to  legislature  grant 
of  such  authority:  74  Ga.  251.  Schedule  of  assets  being  grossly  incomplete, 
error  for  court  to  refuse  to  set  aside  assignment  and  appoint  receiver:  76 
Ga.  111. 

Bond,  tendered  by  defendants  after  hearing  and  before  decision,  not  prop- 
erly part  of  case  for  defendants,  nor  adequate  substitute  for  injunction  and 
receiver:  78  Ga.  716. 

Chattel-mortgagee,  though  not  party  to  proceeding  appointing  receiver, 
purchasing  property  at  receiver's  sale  for  cash,  must  assert  lien  on  proceeds, 
before  receiver's  discharge :  90  Ga.  301. 

Cotenants  disagreeing  as  to  rents,  etc.,  error  to  appoint  receiver  under  facts 
here,  defendant  being  solvent:  75  Ga.  202. 

Creditors,  who  are  not  parties  to  the  bill,  may  sue  defendant  at  law  after 
receiver  has  been  appointed :  70  Ga.  411.  Creditors,  without  judgments  or 
other  liens,  cannot,  under  general  law,  enjoin  debtor  from  selling  property  : 
86  Ga.  99.  Rule  as  to  distributing  insolvent's  assets  among  creditors,  some 
holding  invalid  mortgages,  some  judgments,  and  some  bonds  as  collateral:  91 
Ga.  625.  Where  contested  fund  paid  out  on  judgment  afterwards  reversed, 
court  of  equity  will  compel  restoration  :  94  Ga.  210. 

Discretion,  evidence  conflicting,  chancellor's  discretion  in  granting  injunc- 
tion and  appointing  receiver,  not  interfered  with:  86  Ga.  163,  581. 

Federal  court,  interlocutory  appointment  of  receiver  is  merely  to  preserve 
status  quo,  and  is  not  a  "trial"  preventing  removal  to  Federal  court  under  Act 
of  Congress,  March  3d,  1875:  78  Ga.  446. 

Fraud,  in  absence  of,  mismanagement  of  corporation  not  ground  for  equita- 
ble interference  at  instance  of  creditors  without  liens :  69  Ga.  665.  Gener- 
ally, receiver  not  appointed  at  instance  of  creditors  who  have  no  lien,  etc. ; 
even  judgment  creditor  must  show  special  circumstance  authorizing  relief : 
69  Ga.  665  ;  see  also  42  Ga.  134 ;  56/145  ;  65/559. 

Homestead  estate,  receiver  not  appointed  at  instance  of  creditor  to  man- 
age :  76  Ga.  795. 

Insolvency  is  a  vital  allegation :  94  Ga.  88.  Receiver  for  rents  pending 
claim  was  proper,  mortgagor  and  claimant  both  being  insolvent,  and  corpus 
inadequate  for  debt:  89  Ga.  87. 

Lien  ordinarily  required  to  give .  creditor  status  in  equity :  75  Ga.  294. 
Method  of  selling  sawmill,  etc.,  under  creditor's  bill,  there  being  liens  on 
sawmill  as  personalty,  under  sections  2808  and  2809:  91  Ga.  644.  Lien  of  debt 
not  due,  not  defeated  by  putting  property  in  hands  of  receiver:  91  Ga.  646. 
Lien,  title,  or  trust  must  be  in  plaintiff  before  receiver  appointed:  42  Ga.  124; 
42/134;  47/538;  50/370;  52/378,  332,  429.  Same  since  uniform  procedure  Act 
of  1887 :  88  Ga.  100 ;  86/100 ;  83/229 ;  and  even  if  there  be  a  lien  there  must  also 
be  some  special  reason  for  his  appointment :  69  Ga.  665 ;  65/559 ;  71/787  ;  75/296. 
See  notes  to  section  3942. 


4905-4907      THIRD  TITLE.— CHAPTER  6,  ARTICLE  4.  1306 


Receivers. 


Mortgage  creditor  also  having  collateral  security,  not  authorize  receiver  for 
mortgaged  property,  at  instance  of  others :  90  Ga.  509.  Not  appointed  for  realty 
mortgaged  to  its  value,  where  mortgages  not  attacked:  68  Ga.  530.  Eeceiver 
for  assets  heavily  mortgaged  was  properly  denied  ;  excess,  if  any,  turned  over 
to  receiver:  89  Ga.  297.  Court  here  could  allow  mortgage  fi.  fa.  to  proceed 
against  mortgaged  property,  though  in  receiver's  hands :  75  Ga.  326. 

Multiplicity  of  suits,  injunction  and  receiver  had  in  equity  to  avoid  expense 
of  numerous  suits  and  settle  rights  of  claimants :  75  Ga.  83. 

Practice,  where  party  claims  property  seized  by  receiver,  and  upon  giving 
bond,  court  orders  property  delivered  to  him,  whereupon  another  claims  it : 
95  Ga.  512.  Ordinary  equity  practice  governs  mode  of  trial,  including  sub- 
mission of  facts  t'd  master  (see  Acts  of  1885,  p.  98)  instead  of  to  jury:  94 
Ga.  736. 

Eeceiver  appointed  to  manage  property  here,  two  persons  claiming  exclu- 
sive right  to  control,  etc. :  75  Ga.  878.  As  to  receiver's  compensation :  71 
Ga.  736.  Refusal  to  grant  injunction  and  appoint  receiver,  error  under  facts 
of  this  case:  76  Ga.  135.  Injunction  properly  used  to  protect  from  interfer- 
ence property  in  hands  of  receiver:  76  Ga.  289.  Judgment  appointing  receiver 
and  granting  injunction,  not  interfered  with  here:  77  Ga.  500.  Receiver  per- 
sonally liable  when  he  deposited  fund  in  bank  without  order,  and  bank  failed  : 
78  Ga.  610;  see  also  27  Ga.  228.  Order  appointing  receiver  should  direct  him 
to  collect  and  hold  assets  subject  to  decree ;  not  to  pay  same  to  complain- 
ant and  credi tors  :  80  Ga.  205.  The  order  appointing  receiver  was  sufficiently 
specific  and  put  defendant  on  ample  notice  :  88  Ga.  79.  Receiver  should  not  dis- 
charge field-hands  because  defendant  objected  to  them:  88  Ga.  314.  As  to 
appointment  of  receiver  for  portion  of  railroad  in  Georgia,  the  principal  por- 
tion of  .the  road  lying  in  another  State  and  being  in  hands  of  receiver  there: 
93  Ga.  63. 

Terms,  temporary  injunction  and  receiver  granted  or  refused  on,  as  giv- 
ing bond  by  respondent,  etc. :  67  Ga.  627. 

§4905.  (275.)  When  fund  may  be  invested.  The  presiding  judge,  in 
his  discretion  under  the  law,  may  order  any  funds  in  the  hands  of  a 
receiver,  or  any  other  officer  of  court,  awaiting  the  determination  of 
a  protracted  litigation,  to  be  invested  in  State  bonds,  as  executors 
and  administrators  are  authorized  to  do. 

§4906.  (276.)  Duties  of  receivers.  The  receivers  so  appointed  must 
discharge  their  trust  according  to  the  order  or  decree  of  the  courts 
appointing  them,  and  are  at  all  times  subject  to  their  orders,  and 
may  be  brought  to  account  and  removed  at  their  pleasure. 

Power  of,  as  to  existing  contracts:  53  Ga.  168.  Existing  suits  not  affected 
by  the  rescission  of  the  appointment  of  a  receiver:  52  Ga.  417. 

Cited,  that  injunction  to  restrain  sale  by  receiver  properly  refused,  no  per- 
mission to  sue  having  been  asked :  70  Ga.  726. 

§4907.  (277.)  Receivers  may  be  required  to  give  bond.  The  judges  of 
the  superior  courts  may,  in  their  discretion,  require  such  receivers 
to  give  bonds  conditioned  for  the  faithful  discharge  of  the  trust  re- 
posed, and  if  they  require  them,  they  must  fix  the  amount  and  the 
sufficiency  of  the  security,  and  also  regulate  their  compensation. 
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Whether  the  security  required  of  a  receiver  is  sufficient,  is  a  matter  of  dis- 
cretion with  the  court :  11  Ga.  587.  They  should  generally  be  required  to  give 
security,  yet  there  are  exceptions:  23  Ga.  31. 

Bond  required  of  assignee  made  receiver :  70  Ga.  313. 

New  bond  given  by  receiver,  obediently  to  order,  merely  cumulative :  87 
Ga.  97. 

Verdict  fixing  compensation  not  disturbed  where  his  character  involved 
and  he  died  meantime :  71  Ga.  736. 

Supreme  Court  will  defer  to  court  appointing,  as  to  amount  of  compensa- 
tion :  71  Ga.  736. 

§4908.   (3150.)  Must  account  to  the  court.     The  receiver  is  an  officer $1973- 
and  servant  of  the  court  appointing  him,  is  responsible  to  no  other 
tribunal  than  a  court  of  equity,  and  must  in  all  things  obey  its 
direction. 

Judge  may  in  vacation  force  delivery  of  fund  or  property  to  receiver :  3-4 
Ga.  162. 

Receiver  cannot  ordinarily  command  jury  to  pass  on  accounts,  but,  if  re- 
ferred to  auditor,  can  require  jury  on  exceptions:  66  Ga.  302. 

§4909.  Receiver  liable  for  money  in  bank,  when.     Where  money  is78 Ga-610- 
in  the  hands  of  a  receiver  for  preservation  to  await  final  disposition 
by  order  or  decree,  and  the  same  is  deposited  in  a  bank  selected  by 
himself,  the  receiver  is  personally  liable  therefor  in  the  event  of  the 
failure  of  the  bank. 

See  also  27  Ga.  228. 

§4910.    (3553.)  Receivers  not  subject  to  garnishment.     A  receiver  ap-  $$2324> 2037- 
pointed  by  a  court  of  equity  shall  not  be  subject  to  the  process  of 
garnishment. 

Stated:  11  Ga.  413.  As  to  sheriff  being  subject  to  garnishment  at  instance 
of  plaintiff:  50  Ga.  108.  Where  the  defendant  in  fi.  fa.  being  garnished  did 
not  prevent  sheriff  from  paying  over  money  collected  on  fi.  fa.:  51  Ga.  606. 
Where  court  could  make  the  plaintiff  in  garnishment  proceeding,  appointed  re- 
ceiver, account  for  the  fund  :  61  Ga.  437. 

§4911.  Liens  divested  by  receiver's  sale.     Persons  holding  liens  on  ^24, 1973, 
property  in  the  hands  of  a  receiver  may  be  made  parties  to  the  cause  j*i  <|a.  690. 
at  any  time.     Unless  otherwise  provided  in  the  order,  liens  upon  the90Ua-301- 
property,  held  by  any  parties  to  the  record,  are  divested  by  the  re- 
ceiver's sale  and  transferred  to  the  funds. 

§4912.   (278.)    Returns  of  receivers,  how  made.     Receivers  of  banks  ^I1, 2324» 
or  other  corporations  hereafter  appointed  by  any  power,  are  amen- 
able  to,  and  must  make  their  returns  to,  the  superior  court  of  .the 
county  where  they  reside  at  the  time  of  the  appointment. 

Sales  by  the  receiver  should  be  confirmed  by  the  chancellor,  generally :  61 
Ga.  267.  Purchases  by  i*eceivers  at  their  own  sales  are  voidable :  46  Ga.  477. 
As  to  their  power  to  sell  where  they  do  so  by  decree  in  equity:  57  Ga.  501. 
When  their  sales  should  require  confirmation :  65  Ga.  461.     See  section  4856. 
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General  Note. — Receiver  appointed  after  dissolution  of  corporation  may 
recover  lands,  although  receiver  previously  appointed  not  discharged,  etc. :  91 
Ga.  238. 

Receiver  of  extinct  corporation  not  estopped  by  acts,  etc.,  of  stockholder  and 
ex-officer,  as  to  sale  of  assets  by  third  person :  91  Ga.  238. 


3922,  3999. 


CHAPTER  7. 

INJUNCTIONS. 

ARTICLE   1. 

WHEN  GRANTED. 

$$432i(2),        §4913.   (3210.)  For  what  purpose  granted.     Equity,  by  a  writ  of  in- 
3868JS94iJ  junction,  may  restrain  proceedings  in  another  or  the  same  court,  or 
a  threatened  or  existing  tort,  or  any  other  act  of  a  private  individ- 
ual or  corporation  which  is  illegal  or  contrary  to  equity  and  good 
conscience,  and  for  which  no  adequate  remedy  is  provided  at  law. 

See  general  note  hereafter. 

Notes  from  Code  of  1882  : 

Where  injunction  not  granted  to  stop  a  satisfied  judgment  lien,  adequate 
remedy  at  law :  1  Ga.  12.  As  to  examination  in  equity  where  not  exclusively 
cognizable  at  law :  16  Ga.  399.  But  not  so  where  ample  remedy  at  law  :  26 
Ga.  167;  30/170;  40/133,  145;  57/523;  59/790.  When  the  remedy  required  is 
injunction,  no  remedy  at  law:  28  Ga.  165,  305;  36/263.  Injunction  refused 
where  general  charges  of  waste  and  fraud :  36  Ga.  515.  Restraining  a  transfer 
of  goods  to  defeat  foreign  creditors :  36  Ga.  534.  To  prevent  violation  of  a  char- 
ter of  a  corporation  :  9  Ga.  476  ;  40/616.  Discretion  of  court  as  to  holding  up 
injunctions,  and  argument  of  dissolution  out  of  county  of  defendant's  resi- 
dence :  19  Ga.  471.  Where  injunction  to  stay  waste :  33  Ga.  508.  Will  restrain 
a  public  nuisance:  30  Ga.  506.  When  injunction  not  dissolved  in  case  of  tres- 
pass: 30  Ga.  47.  Costs:  30  Ga.  506.  Bill  by  stockholders  to  restrain  sale  of 
road  :  37  Ga.  644.  At  the  instance  of  minority  of  stockholders  of  a  corporation  : 
41  Ga.  454  ;  48/446.  Against  obstruction  in  a  street:  44  Ga.  529.  As  to  right  of 
way  in  a  street:  45  Ga.  613.  No  State  court  injunction  can  affect  a  judgment 
of  a  United  States  court :  30  Ga.  578 ;  40/357, 408.  Section  referred  to  and  con- 
strued: 39  Ga.  179.  No  injunction  to  prevent  publishing  untruths  as  to  wares 
where  no  infringement  of  property:  49  Ga.  70.  Will  not  aid  as  to  set-off  and 
recoupment  when  adequate  remedy  at  law:  53  Ga.  649.  Injunction  against 
waste:  56  Ga.  139.  Injunction  and  receiver  where  vendee  insolvent:  56  Ga. 
316.  Creditors  without  lien  or  judgment,  no  injunction  against  assignment  of 
debtor's  property :  56  Ga.  144.  Where  not  allowed  against  assignment  to  fa- 
vored creditors :  56  Ga.  427.  At  the  instance  of  legatees,  against  sale  of  land  : 
58  Ga.  557.  When  not  against  naked  trespass :  57  Ga.  473.  Against  execution 
in  favor  of  executor,  at  instance  of  legatees :  57  Ga.  606,  14.  Against  an  execu- 
tion :  54  Ga.  143. 
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Notes  from  decisions  since  Code  of  1882 : 

Abuse  of  discretion,  none  in  denying  injunction,  where  lis  'pendens  secures 
corpus,  and  solvency  of  defendant  the  income:  86  Ga.  359.  No  error  in  refus- 
ing to  enjoin  sale  of  property  under  execution,  where  bill  and  answer  conflict- 
ing, and  neither  showed  title :  76  Ga.  656. 

Adequate  remedy  at  law :  70  Ga.  164.  Adequate  remedy  at  law  for  tenant  be- 
ing dispossessed  by  warrant  under  section  4813 :  70  Ga.  284.  This  question  not 
raised  by  general  demurrer  filed  after  first  term :  70  Ga.  357.  Where  adequate 
remedy  by  attaching  property  fraudulently  transferred,  injunction  and  re- 
ceiver not  lie:  71  Ga.  787.  Solvent  landowner  failing  to  furnish  plow-stock 
under  agreement  with  cropper,  cropper's  legal  remedy  complete,  and  injunc- 
tion refused  :  76  Ga.  24.  Equity  will  not  enjoin  execution  from  court  of  ordi- 
nary because  void  for  want  of  jurisdiction,  illegality  being  complete  legal 
remedy :  76  Ga.  733.  Injunction  and  receiver,  where  there  are  sufficient  reme- 
dies at  law,  by  suit,  garnishment  and  levy,  improper:  77  Ga.  315.  Not  granted 
against  sheriff  to  prevent  sale  under  levy,  court  having  no  jurisdiction  of  par- 
ties, and  defendant  in  fi.  fa.  having  remedy  by  illegality:  93  Ga.  579. 

Administrator's  sale,  will  not  enjoin  when  regularly  authorized,  for  reason 
which  could  have  been  urged  against  grant  of  leave  to  sell :  68  Ga.  735.  Ad- 
ministrator's sale  authorized  by  ordinary,  not  enjoined,  when:  71  Ga.  771. 
Creditors  of  an  estate  cannot  enjoin  insolvent  executrix  from  selling,  no  in- 
tended waste  being  alleged  :  72  Ga.  162.  Bare  fear  of  waste,  and  sale  going  to 
occur  before  expiration  of  twelve  months  exemption  from  suit,  and  denial  of 
demands  of  complainant,  no  ground  :  72  Ga.  162.  Deceased  trustee's  adminis- 
trator restrained  from  administering  trust  property,  as  assets  of  intestate's  es- 
tate: 75  Ga.  387.  Petition  for  injunction  and  damages  maintained  to  prevent 
one's  appropriating  timber  on  wild  lands  sold  by  administrator  with  notice 
that  timber  previously  sold  another :  91  Ga.  810.  Administrator  not  enjoined 
from  collecting  execution,  on  ground  that  two  distributees  judgment  debtors 
of  defendant  in  fi.  fa.:  92  Ga.  801. 

Apprehension  of  injury  not  require  equitable  relief:  68  Ga.  735.  Enforce- 
ment of  unconstitutional  law  not  enjoined  until  same  attempted :  76  Ga.  270. 
Equity  not  authorized  to  restrain  erection  of  jail,  on  ground  of  apprehended 
injury  to  neighbors :  77  Ga.  336.  Validity  of  stock-law  election  cannot  be  at- 
tacked by  petition  to  enjoin  threatened  putting  the  law  in  force :  92  Ga.  441. 

Bonds,  equity  will  not  enjoin  sale  of,  for  unconstitutionality,  where  com- 
plaining party  not  injured  :  80  Ga.  755. 

City,  granted  to  restrain  encroaching  on  cemetery  for  street;  refused  as  to 
removing  wall  and  erecting  another ;  court  cannot  decide  title :  69  Ga.  749. 
Not  granted  against  city  grading  street,  but  plaintiff  may  have  damages:  70 
Ga.  611. 

Claim  in  forma  pauperis  defeated,  second  claimant  to  whom  first  conveyed 
pendente  lite  enjoined,  and  receiver  appointed  for  rents  and  profits  until  claim 
adjudicated :  89  Ga.  87. 

Commissioners  of  pilotage  not  enjoined  from  licensing  pilot,  at  instance  of 
others  who  have  contract  that  none  will  be  licensed  above  certain  number :  69 
Ga.  247. 

Completion  of  bridge  cannot  be  enjoined  after  completion,  nor  can  chancel- 
lor at  chambers  order  it  remodeled  or  removed  :  75  Ga.  828. 

County  seeking  to  restrain  street-railroad  laying  track  over  bridge  in  city, 
injunction  denied,  here:  77  Ga.  614,  615. 

Creditors,  without  judgments  or  other  liens,  cannot,  under  general  law,  en- 
join debtor  from  selling  property  :  86  Ga.  99.  If  no  right  to  enjoin  debtor,  no 
right  to  enjoin  a  creditor  thereof :  86  Ga.  99. 
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Criminal  proceeding,  not  granted  to  restrain  :  61  Ga.  386  ;  68/64.  Injunc- 
tion not  granted  to  criminal  prosecution,  unless  private  property  and  civil 
rights  are  thereby  invaded :  71  Ga.  107,  126.     See  section  4914. 

Governor,  not  proper  party  defendant  to  suit  to  enjoin  enforcement  of  ex- 
ecution against  State  treasurer  and  sureties;  sheriff  as  defendant:  66  Ga.  408. 

Granted  only  to  protect  some  right  or  interest  which  would  otherwise  be 
seriously  injured  :  68  Ga.  823. 

Harmless  sale  not  enjoined  :  89  Ga.  196. 

Homestead,  head  of  family  not  enjoined  from  applying  for  leave  to  sell,  on 
allegations  here:  72  Ga.  668.  Purchaser  at  judicial  sale,  with  notice  of  home- 
stead application,  enjoined  from  taking  possession  until  final  hearing:  75  Ga. 
813. 

Ignorance  of  law  or  inadvertence  do  not  commend  a  complainant  seeking 
injunction:  70  Ga.  611. 

Injunction,  issues  only  as  matter  of  necessity  and  same  properly  refused 
here:  80  Ga.  327.  Not  granted  here,  on  affidavit  verifying  petition  alone :  91 
Ga.  84  ;  see  also  90  Ga.  435. 

Insolvent,  no  case  for  injunction,  defendants  not  being,  the  property  not 
changing  hands,  and  answer  swearing  off  equity  of  bill :  72  Ga.  183. 

Libel,  courts  of  equity  have  power  to  enjoin  publication  of,  though  legality 
of  patent  collaterally  involved :  65  Ga.  452. 

Minority  stockholders,  strong  case  must  be  made  by,  to  enjoin  policy  of 
majority  regarding  management  of  corporation's  affairs :  76  Ga.  640. 

Mortgage,  equity  will  enjoin  levy  and  sale  under  foreclosure  of,  when  made 
by  one  tenant  in  common  covering  whole  estate,  until  partition  is  had :  71  Ga. 
14.  Mortgage  fi .  fa.  proceeding  against  goods  not  embraced  in  the  mortgage, 
enjoined :  72  Ga.  145. 

Multiplicity  of  suits,  may  be  granted  to  prevent,  where  facts  are  ripe  for 
suit  as  to  part  of  cause  of  action  ;  but  not  as  to  whole,  though  defendants  in  bill 
are  solvent :  80  Ga.  207. 

Ne  exeat,  injunction  not  to  lie  to  restrain  one  from  leaving  State  and 
carrying  property  in  which  another  is  interested  ;  ne  exeat  the  remedy :  70  Ga. 
558. 

Not  granted  against  suit  proceeding  without  service  ;  nor  suit  on  notes  ex- 
ecuted by  agent  without  authority,  holder  having  notice ;  nor  on  notes  dis- 
charged by  new  notes :  68  Ga.  823. 

Nuisance,  equity  may  restrain  the  raising  of  a  mill-dam,  if  dangerous  to 
health  :  72  Ga.  208.  Injunction  not  granted  here  against  judgment  of  record- 
er's court  to  remove  nuisance,  for  want  of  jurisdiction  in  recorder's  court:  91 
Ga.  62.  Temporary  injunction  granted  against  city's  continuing  nuisance:  91 
Ga.  210.  Erection  of  electric-railway  power-house  in  city,  under  facts  here, 
not  enjoined  in  advance  of  construction :  92  Ga.  210. 

Parties  refused,  where  necessary  parties  not  before  the  court:  72 Ga.  20,  246. 

Quo  warranto  the  remedy,  injunction  denied  :  90  Ga.  817. 

Special  damage,  evidence  showing,  injunction  properly  granted:  84  Ga.  372. 

Soliciting,  one  who  sold  interest  in  insurance  agency,  covenanting  to  con- 
tinue soliciting  for  such  agency,  not  enjoined  from  soliciting  for  others:  91 
Ga.  701. 

Railroad,  proper  remedy  here  against  purchaser  of,  sold  pending  assess- 
ment of  damages  for  right  of  way  :  65  Ga.  614.  Equity  would  interfere  to  pre- 
vent construction  of  railroad  through  city  cemetery  where  municipal  or  private 
rights  would  be  violated  :  68  Ga.  540,  545.  Where  writ  refused  because  appli- 
cation delayed  until  construction  of  railroad  had  progressed  considerably,  at 
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heavy  cost:  68  Ga.  541.  To  restrain  building  of  railroad  across  lands,  pending 
proceedings  to  assess  damages  for  right  of  way :  69  Ga.  320.  Landowner  per- 
mitting railroad  to  build  through  his  land,  cannot  enjoin  the  road  until  his 
damages  are  assessed  and  paid:  70  Ga.  164.  Granted  to  stop  fi.  fa.  against  rail- 
road for  county  taxes  illegally  imposed  and  being  illegally  collected :  71  Ga.  25. 
Operation  of  street-railroad  for  private  purposes,  perpetually  enjoined:  75  Ga. 
763;  see  also  73  Ga.  428.  Injunction  against  construction  of  railway  side- 
track granted,  at  instance  of  real-estate  owner  affected  thereby:  86  Ga.  94. 

Receiver,  injunction  properly  used  to  protect  from  interference  property  in 
hands  of:  76  Ga.  289. 

Suit,  equity  can  enjoin  suitors  in  another  case  pending  in  same  court :  80 
Ga.  345. 

Taxes,  will  restrain  enforcement  of  tax  executions  not  founded  on  any  valid 
law  :  68  Ga.  311.  Tax  assessments  to  be  made  in  January  or  as  soon  thereafter 
as  practicable,  made  in  August,  not  enjoined ;  tax  not  enjoined  unless  plainly 
excessive:  72  Ga.  546.  Erroneous  administrative  acts  of  school  board,  not 
ground  to  enjoin  collection  of  school  tax:  86  Ga.  605.  City  tax  execution  not 
enjoined  because  city  owes  defendant  and  holds  funds  not  legally  applicable 
otherwise  than  to  such  debt,  city  refusing  payment  until  tax  paid :  89  Ga.  689. 

Tenant,  injunction  not  lie  to  proceeding  against,  except  in  cases  of  fraud 
and  irreparable  injury :  71  Ga.  555.  Remedy  at  law  to  evict  tenant  holding 
over  is  complete :  72  Ga.  197. 

Trespasser,  perfect  title  not  essential  to  relief  against,  by  injunction:  67 
Ga.  134. 

Trover,  plaintiff  in,  enjoined  from  interfering  with  defendant's  possession 
pending  suit,  though  suit  itself  not  enjoined  (see  Acts  of  1885,  p  36):  90 
Ga.  600. 

Wife,  separating  from  husband,  he  in  possession  of  home,  though  title  in 
her,  judicial  interference  with  its  use  by  injunction,  unwise:  86  Ga.  773. 

§4914.  Administration  of  criminal  laws,   no  interference  by  equity.** JS?*865, 
A  court  of  equity  will  take  no  part  in  the  administration  of  the 
criminal  law.     It  will  neither  aid  criminal  courts  in  the  exercise  of 
their  jurisdiction,  nor  will  it  restrain  or  obstruct  them. 

Will  not  restrain  criminal  proceedings :  68  Ga.  64 ;  61/386 ;  53/675 ;  71/107. 
Criminal  prosecution  not  enjoined  unless  private  property  and  civil  right 
invaded  :  71  Ga.  126. 

§4915.   (3218.)  Enjoining  a  court  of  law.     Equity  will  not  enjoin  Acts  1878-9, 
the  proceedings  and  processes  of  a  court  of  law,  unless  there  is  some  wj$|p,  3999, 
intervening  equity,  or  other  proper  defense,  of  which  the  party,  with-  ^|'3988' 
out  fault  on  his  part,  cannot  avail  himself  at  law.     Writs  of  injunc- 
tion may  be  issued  by  judges  of  the  superior  court  to  enjoin  sales 
by  sheriffs,  at  any  time  before  the  sale  takes  place,  in  any  proper  case 
made  by  the  bill  or  application  for  injunction. 

Notes  from  Code  of  1882  : 
Action  at  common  law,  injunction  to  restrain,  ought  not  to  be  granted,,  un- 
less application  is  made  thirty  days  before  trial  term,  or  good  reason  given  for 
delay  :  30  Ga.  806.  Equity  will  interfere  either  before  or  after  judgment,  etc. : 
16  Ga.  399.  Injunction  to  stay,  refused  :  26  Ga.  167.  On  notes,  enjoined  because 
of  matter  of  equitable  cognizance  between  the  parties :  39  Ga.  533. 
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Admirfistrator,  suit  by,  against  legatee,  enjoined  till  settlement  of  estate: 
13  Ga.  140.  Bill  by  sureties  of,  to  enjoin  suits  at  law  and  for  settlement :  22  Ga. 
559.  Suit  by,  against  party  holding  property  for  forty  years,  enjoined  :  18  Ga. 
520.  See  to  same  effect :  20  Ga.  514.  Execution  in  favor  of,  against  distribu- 
tees, enjoined:  20  Ga.  96.  Court  of  equity  will  enjoin  from  recovering  land 
when  testator  has  been  dead  seven  years  and  heir  of  age  at  his  death,  etc. :  30 
Ga.  74.  Enjoined  from  enforcing  judgment  against  heirs  whose  share  in  the 
estate  was  larger  than  the  judgment :  57  Ga.  606.  Contingent  liability  of,  no 
ground  to  enjoin  judgment :  56  Ga.  534. 

Attachment  suit  will  not  be  enjoined  at  instance  of  one  not  a  party  thereto, 
unless,  etc. :  56  Ga.  663. 

Circuity  of  action,  bill  by  one  having  equitable  title  will  be  retained  to 
prevent,  and  suits  by  those  having  legal  title  enjoined :  29  Ga.  733. 

Claim,  equity  will  interfere  to  restrain  withdrawal  of,  when  :  30  Ga.  79. 

Creditor  will  not  be  restrained  from  putting  his  debt  into  judgment,  al- 
though he  may  have  goods  of  defendant  in  his  hands  to  pay  it,  when  :  29  Ga. 
351.  Who  has  obtained  judgment  against  executor  has  no  right  to  enjoin 
others,  etc. :  59  Ga.  378. 

Decree  in  equity,  injunction  to  stay  proceedings  under,  refused,  etc. :  43  Ga. 
176. 

Defense,  legal,  must  be  set  up  at  law,  unless  prevented  by  fraud,  etc. :  54 
Ga.  361. 

Ejectment  against  assignee  of  bridge  company,  enjoined:  3  Ga.  31.  By  ad- 
ministrator against  tenant  in  possession  holding  adversely  for  more  than 
twenty  years,  enjoined:  7  Ga.  589;  16/31.  Enjoined  when  administrator  brings 
suit  at  instance  of  parties  without  title:  23  Ga.  374.  Proceedings  in,  enjoined: 
25  Ga.  93.     Where  injunction  refused:  43  Ga.  161. 

Fi.fa.,  injunction  not  granted  to  stay,  on  ground  that  judgment  is  satisfied, 
as  defendant  has  remedy  at  law,  but  otherwise  on  ground  of  fraudulent  com- 
bination, etc.:  1  Ga.  12.  Injunction  granted:  16  Ga.  481-484.  Refused:  23 
Ga.  353.  Bill  to  restrain,  because  of  compromise  and  settlement  prior  to 
judgment:  21  Ga.  251.  Against  legatees,  enjoined:  57  Ga.  14.  Based  upon 
judgment  against  trustee,  when  it  will  be  enjoined  :  48  Ga.  365.  Issuing  from 
United  States  District  Court,  injunction  refused:  48  Ga.  83.  Injunction 
granted  restraining  sale  of  land  under:  49  Ga.  9. 

Garnishment,  injunction  against,  at  instance  of  agent  and  attorney :  37  Ga. 
319.  Where  not  granted :  44  Ga.  376.  When  equity  will  enjoin  judgment  on : 
49  Ga.  381 ;  52/472. 

Homestead,  as  to  injunction  to  allow  party  to  apply  for:  54  Ga.502;  50/216. 
Sale  of,  enjoined :  47  Ga.  474 ;  55/691 ;  61/214.   Not  enjoined  :  47  Ga.  388 ;  45/583. 

Illegality,  injunction  when  sheriff  refused  affidavit  of:  47  Ga.  400.  When 
equity  will  refuse  injunction  for  refusal  of  sheriff  to  receive  second  affidavit 
of:  53  Ga.  388.  Affidavit  of,  showing  judgment  void,  equity  will  enjoin:  61  Ga. 
520. 

Judgment,  when  equity  will  grant  relief  against,  because  unconscientious: 
2  Ga.  275.  Confessed  by  one  not  attorney  of  defendant,  etc.,  chancery  will 
enjoin  :  22  Ga.  127.  For  too  much,  enjoined  temporarily,  etc. :  23  Ga.  352.  By 
confession,  injunction  refused,  etc.:  29  Ga.  335.  In  trover  by  one  not  having 
true  title:  31  Ga.  267.  Injunction  granted  conditionally  as  to  a  part  of :  32  Ga. 
302.  Will  be  enjoined  when :  31  Ga.  26.  When  defendant  allows  judgment 
under  misapprehension,  equity  will  relieve  against:  26  Ga.  485 ;  53/620.  Also 
where  defendant  was  ignorant  of  defense  :  51  Ga.  632.  Also  for  uncertainty  of 
verdict:  51  Ga.  358.  Also  when  defendant  was  induced  to  withdraw  plea  on 
promise,  etc. :  57  Ga.  43.     Obtained  by  mistake,  etc.,  enjoined:  44  Ga.  71.    In- 
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junction  against,  refused :  51  Ga.  275.  Injunction  refused  when  one  creditor 
attempted  to  enjoin  judgment  of  another  of  a  common  debtor  because  of 
usury:  48  Ga.  55.  When  equity  will  enjoin  collection  of,  until  dormant  judg- 
ment could  be  revived  as  set-off :  42  Ga.  161 ;  41/260.  Against  a  city,  when  not 
enjoined  :  60  Ga.  458.  To  enjoin,  for  defense  discovered  since  trial,  what  must 
be  done,  and  shown:  42  Ga.  414;  51/628;  52/56.  Against  married  woman,  not 
enjoined  where  she  had  counsel  who  withdrew  her  plea :  60  Ga.  189.  Void  for 
want  of  jurisdiction,  need  not  be  enjoined:  56  Ga.  286.  Foreign,  equity  will 
restrain  wrongful  enforcement  of,  in  this  State :  40  Ga.  206. 

Jurisdiction,  when  parties  live  in  different  counties,  may  be  good  for  in- 
junction but  not  for  relief:  29  Ga.  34. 

New  trial  and  injunction  of fi.  fa.  in  law  court  granted:  15  Ga.  550. 

Pleadings,  what  bill  to  restrain  judgment  at  common  law  until  account 
taken,  should  charge:  15  Ga.  533. 

Quo  warranto,  officer  de  facto  not  enjoined  from  receiving  fee  pending:  42 
Ga.  601. 

Sale  by  marshal,  injunction  to  prevent  purchaser  at,  from  entering  on  land 
held  by  purchase  by  parol,  etc. :  57  Ga.  473. 

Removal  of  case  to  the  United  States  Court  dissolves  injunction  :  45  Ga.  105. 

Sureties  on  note,  bill  for  injunction  by,  refused:  37  Ga.  364.  May  enjoin 
judgment,  when  :  47  Ga.  289. 

Tax  fi.  fas.  from  comptroller-general,  when  will  not  be  enjoined  :  46  Ga.  325, 
350. 

United  States  Court,  judgment  in,  no  State  court  can  enjoin:  30  Ga.  578. 
Nor  order  dismissal  or  stay  of  pi*oceedings  in  suit  brought  in  :  40  Ga.  356,  405. 

Verdict  inadvertently  rendered,  restrained,  etc. :  26  Ga.  352.  Uncertain, 
etc.,  judgment  on,  enjoined:  51  Ga.  358. 

Notes  from  decisions  since  Code  of  1882  : 

See  notes  to  section  4913. 

Administrator's  sale,  will  not  enjoin  when  regularly  authorized,  for  reason 
which  could  have  been  urged  against  grant  of  leave  to  sell:  68  Ga.  735.  En- 
joined on  bill  for  distribution,  etc.,  the  estate  being  ripe  for  distribution  :  72 
Ga.  150. 

Apprehension  of  injury,  not  require  equitable  relief  :  68  Ga.  735. 

Bar,  judgment  at  law  here  does  not  bar  bill  involving  new  issues  and  par- 
ties :  65  Ga.  673. 

Bona  fide  purchaser  of  purchase-money  note,  not  enjoined  from  levying 
execution  therefor  because  vendor  had  not  made  proper  deed  :  75  Ga.  840. 

Decree  in  equity,  under  agreement,  which  provides  for  complainant's  de- 
mand, not  enjoined:  65  Ga.  531. 

Ejectment,  restrained  where  valuable  improvements  allowed  to  be  made  on 
trust  property  illegally  sold ;  too  late  after  evidence  closed  to  move  joinder 
of  ejectment  with  injunction  :  65  Ga.  724. 

Fi.  fa.,  equity  cautiously  interferes  to  arrest  final  process  by  injunction: 
75  Ga.  233. 

Execution  not  enjoined  because  defendant  was  unable,  before  trial,  to  ob- 
tain books  in  possession  of  insolvent  plaintiff  showing  his  indebtedness  to  de- 
fendant: 76  Ga.  9.  No  error  in  refusing  to  enjoin  sale  of  property  under 
execution,  where  bill  and  answer  conflicting  and  neither  showed  title:  76  Ga. 
656.  Execution  sale,  which  would  pass  no  title  and  would  further  complicate 
the  relations  of  parties,  enjoined  :  92  Ga.  683. 

Grounds  for,  when  as  readily  set  up  as  defense,  injunction  not  granted :  65 
Ga.  601. 
83 


§4916  THIRD  TITLE.— CHAPTER  7,  ARTICLE  1.  1314 

Injunctions ;  when  granted. 

Judgment,  equity  hesitates  to  interfere  with,  by  injunction :  66  Ga.  649.  Judg- 
ment enjoined,  if  obtained  by  imposition  or  fraud,  and  party  has  a  good  defense: 
70  Ga.  57.  Bill  showing  judgment  rendered  by  complainant's  negligence,  no 
relief:  72  Ga.  209.  Judgment  at  law,  strong  case  required  to  enjoin:  75  Ga. 
890.  Petition  in  equity  and  injunction  not  remedy  against  enforcement  of 
judgment  not  entered  on  docket  of  justice  court :  86  Ga.  264.  Judgment  not 
enjoined  here  because  of  defendant's  attorney's  advice  and  assurances  which 
induced  defendant  to  stay  from  court:  91  Ga.  84. 

Jurisdiction,  action  at  law,  both  parties  to  which  are  content  with  jurisdic- 
tion, not  enjoined  at  instance  of  third  person  without  imperative  reasons:  78 
Ga.  654.  Collusion  not  imperative  reason,  since  judgment  would  be  void  ; 
defendant  administrator  would  be  liable  on  his  bond :  78  Ga.  660. 

Levy  on  property  as  defendant's — defendant  owning  only  life-estate — en- 
joined only  as  to  sale  of  remainder:  68  Ga.  175.     See  59  Ga.  414. 

Local-option  law,  conferring  no  sort  of  judicial  authority  save  on  road  com- 
missioners, and  none  other*  existing  by  common  law,  courts  powerless  to  inter- 
fere :  73  Ga.  604 ;  citing  73  Ga.  377. 

Married  woman  could  not  enjoin  issuing  of  mortgage  fi.  fa.,  unless  she 
showed  good  defense  of  which  she  was  ignorant,  etc. :  76  Ga.  835. 

Mortgage,  after  foreclosure  of,  and  verdict  against  affidavit  of  illegality,  in- 
junction of  execution  improper:  72  Ga.  209.  Equity  will  enjoin  mortgage  sale 
pending  bill  attacking  sale  of  property  for  fraud  with  notice  to  mortgagor:  80 
Ga.  353. 

Mortgagee  not  enjoined  from  foreclosure,  at  instance  of  third  person,  to 
await  determination  of  rights  between  such  person  and  mortgagor:  86  Ga.  786. 

Principal  and  surety,  judgment  against  surety  restrained  until  termination 
of  suit  against  principal  here :  75  Ga.  358. 

Eeceiver,  injunction  properly  used  to  protect  from  interference  property  in 
hands  of :  76  Ga.  289. 

Sale  not  enjoined  here,  but  sheriff  ordered  to  retain  sufficient  money  to  se- 
cure complainant's  rights:  65  Ga.  405.  Sale  under  second  ys.  fa.  levied,  not 
enjoined  here  at  instance  of  holder  of  first  fi.  fa.  levied,  to  which  claim  filed : 
66  Ga.  292.  Sale,  under  levy,  of  whole  tract  covered  by  .security-deed,  not 
enjoined  to  prevent  sacrifice,  that  land  may  be  divided  and  sold  in  parcels:  95 
Ga.  402. 

Same  court,  equity  can  enjoin  suitors  in  another  case  pending  in  same  court : 
80  Ga.  345. 

Sheriff's  sale,  what  should  appear  to  enjoin,  on  ground  that  complainants 
tendered  claim  and  sheriff  refused  it:  68  Ga.  176.  Sheriff  enjoined  by  a  pur- 
chaser of  land  from  putting  one  in  possession  who  bought  at  sale  under  void 
fi.  fa.,  especially  when  trust  is  set  up,  and  fraud  in  obtaining  judgment:  70 
Ga.  542. 

Temporary  injunction  to  protect  property  levied  on,  not  improper  where 
perpetual  injunction  proper  on  final  decree :  65  Ga.  577. 

Unconstitutional  law,  enforcement  of,  not  enjoined  until  same  attempted : 
76  Ga.  270. 

Acobb4528  §4916.  (3219.)  To  restrain  a  trespass.  Equity  will  not  interfere  to 
$3863,  restrain  a  trespass,  unless  the  injury  is  irreparable  in  damages,  or 
the  trespasser  is  insolvent,  or  there  exist  other  circumstances  which, 
in  the  discretion  of  court,  render  the  interposition  of  this  writ  nec- 
essary and  proper,  among;  whiQh  sh&U  be  the  avoidance  of  circuity 
&ud  multiplicity  of  action^, 
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Injunction  against  trespass  when  common-law  remedy  is  not  adequate  :  1  Ga. 
7;  8/118;  32/241.  Not  granted  unless  the  matter  irreparable  in  damages:  5 
Ga.  577;  7/49;  45/201;  49/624;  56/627;  57/474;  60/596.  And  the  facts  must  be 
set  forth  to  show  it  is  irreparable  in  damages :  7  Ga.  49 ;  10/576.  Will  not  en- 
join a  mere  trespass  without  other  circumstances:  11  Ga.  246,  294.  Such  as 
some  irremediable  mischief :  12  Ga.  464.  When  not  against  a  trespass  in  opening 
a  road:  22  Ga.  369.  Bill  to  enjoin,  and  the  answer  showing  an  older  lease,  in- 
junction dissolved:  6  Ga.  423.  A  proper  case  for  equity  to  interfere  under 
this  section:  40  Ga.  296.  To  stay  waste  in  cutting  down  and  selling  valuable 
timber  from  a  lot :  30  Ga.  300.  When  injunction  against  a  trespass  will  not 
be  dissolved:  30  Ga.  47.  Where  a  bill  was  filed  against  a  sheriff:  37  Ga.  639. 
Granted  as  against  a  widow  who  was  insolvent,  seeking  dower  in  land  contrary 
to  agreement:  38  Ga.  641.  Against  obstructing  a  canal:  38  Ga.  152.  To  prevent 
erection  of  flouring-mill  on  the  right  of  way  of  a  railroad  :  27  Ga.  499.  Section 
referred  to  and  construed:  50  Ga.  38,  39;  51/522,  523.  Discretion  of  court  not 
controlled  where  defendants  could  respond  in  damages:  56  Ga.  527.  Where 
defendant  is  insolvent,  cutting  timber  off  of  land,  and  will  not  pay  rent :  54  Ga. 
145  ;  56/316,  139.  No  injunction  against  putting  purchaser  in  possession  where 
a  mere  trespass:  57  Ga.  474-477.  Will  not  interfere,  generally,  where  defend- 
ant solvent:  62  Ga.  170,  171. 

Notes  from  decisions  since  Code  of  1882  : 

Bond,  each  of  two  parties  bona  fide  claiming  turpentine  farm,  injunction 
granted  to  preserve  status  quo;  one  put  wnder  bond,  other  should  be  also:  83 
Ga.  281. 

Cited  and  applied :  72  Ga.  830. 

Denied,  where  tenants  encouraged  by  landlord  to  construe  lease  so  as  to 
authorize  acts  complained  of:  72  Ga.  197.  Where,  under  facts,  injunction  to 
restrain  interference  with  right  of  way  over  land  was  properly  denied :  79  Ga. 
627. 

Equity,  this  bill  full  of,  and  injunction  properly  granted:  72  Ga.  179. 

Filth  and  garbage,  putting  on  one's  premises  continually,  may  be  enjoined: 
71  Ga.  563. 

Insolvency,  in  absence  of,  or  other  special  reasons,  no  equitable  relief  against 
trespass :  67  Ga.  278.  Insolvency  of  defendant,  and  irreparable  in  damages : 
71  Ga.  296.  Error  to  grant  injunction  where  complainant's  title  not  clear,  and 
defendant  not  shown  insolvent:  71  Ga.  374.  Denied  where  defendants  solvent, 
damages  being  adequate  remedy :  72  Ga.  197.  Right  of  possession  doubtful  and 
defendant  insolvent,  injunction  granted  until  trial,  plaintiff  giving  bond  for 
condemnation-money  :  76  Ga.  106.  To  turn  one  out  of  possession  by  false  affi- 
davit, under  section  4813,  is  trespass ;  insolvent  affiant  enjoined :  78  Ga.  197. 
Facts  here  show  trespass  and  insolvency  of  defendants,  and  injunction  properly 
granted :  80  Ga.  80. 

Multiplicity  of  suits,  injunction  and  receiver  had  in  equity  to  avoid  ex- 
pense of,  and  settle  rights  of  claimants :  75  Ga.  83.  Where  facts  are  ripe  for 
suit  as  to  part  of  cause  of  action,  but  not  as  to  whole,  injunction  may  be 
granted  to  prevent  multiplicity  of  suits,  though  defendants  in  bill  are  sol- 
vent :  80  Ga.  207. 

Public  nuisance  causing  special  damage  to  individuals  may  be  enjoined  to 
prevent  multiplicity  of  suits :  72  Ga.  172. 

Sheriff,  enjoined  by  a  purchaser  of  land  from  putting  one  in  possession  who 
bought  at  sale  under  void  fi.fa.;  especially  when  trust  is  set  up,  and  fraud  in 
obtaining  judgment ;  70  Ga.  542. 
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Title,  injunction  not  granted  against  one  in  possession  under  adverse  title: 
71  Ga.  374. 

Timber,  action  to  restrain  cutting  of,  where  testimony  was  indefinite :  88 
Ga.  439.  Head  of  family  not  enjoined  by  minors  from  cutting  timber  on 
homestead  land :  72  Ga.  668. 

Trespass  properly  enjoined  under  facts  in  this  case :  76  Ga.  50. 

Waste,  equity  can  interfere  to  prevent  destructive  trespass  or  waste,  such 
as  cutting  shade-trees,  etc. :  70  Ga.  357.  Trespass  destructive  of  the  substance 
of  the  estate,  enjoined:  71  Ga.  296. 

Water,  diverting  from  artificial  ditch  used  in  mining,  restrained,  plaintiff 
owning  the  water:  70  Ga.  86.  Injunction  to  diversion  of  water  needed  for 
agricultural  and  mining  purposes :  71  Ga.  296. 

!§309o'8863  §4917.  Waste  not  enjoined  when  title  in  dispute.  Equity  will  not 
interfere  by  injunction  to  restrain  waste  when  petitioner's  title  is 
not  clear.  Such  relief  is  granted  only  when  the  title  is  free  from 
dispute. 

®?r£a,m       §4918.   Creditors  without  lien.     Creditors  without  lien  cannot,  as  a 

^45oo.  o 

general  rule,  enjoin  their  debtors  from  disposing  of  property,  nor 
obtain  injunction  or  other  extraordinary  relief  in  equity. 

See  also  42  Ga.  124,  134 ;  56/145 ;  65/559 ;  69/665,  491 ;  74/762. 

Isnl*'703'  §4919.  Injunction  to  restrain  breach  of  contract  for  personal  services. 
Generally  an  injunction  will  not  issue  to  restrain  the  breach  of  a 
contract  for  personal  services,  unless  they  are  of  a  peculiar  merit  or 
character,  and  cannot  be  performed  by  others. 

$4902.  §4920.   (3220.)  In  sound  discretion  of  judge.     The   granting   aud 

continuing  of  injunctions  must  always  rest  in  the  sound  discretion 
of  the  judge,  according  to  the  circumstances  of  each  case. 

May  refuse  to  dissolve  injunction  although  answer  swears  off  equities  of  bill, 
and  judge's  discretion  not  controlled  :  9  Ga.  552 ;  35/216,  352  ;  13/141 ;  29/490 ; 
21/6;  43/214,226;  15/554;  18/728;  19/471.  So  where  fraud  charged :  12  Ga,  5. 
Answer  admitting  equity  of  bill,  and  alleging  other  matter  not  responsive, 
court's  discretion  in  retaining  injunction  not  controlled:  27  Ga.  233;  30/906; 
43/214 ;  30/20,  979  ;  12/8  ;  40/535 ;  36/76,  589 ;  34/53.  Court's  discretion  in  dis- 
solving injunction  on  coming  in  of  answer,  not  controlled  where  defendant 
denies  the  equities,  and  is  solvent:  35  Ga.  47;  37/684;  36/659;  39/134;  32/470; 
37/358;  40/553;  42/639;  43/226;  38/144;  35/213;  31/111.  When  discretion  in 
granting  injunction  not  interfered  with:  53  Ga,  186;  54/268,  501;  43/356; 
44/631;  47/565;  55/33;  51/22,  539,  553;  62/158;  58/50,  317,  605;  60/261,344, 
596;  61/159,320;  42/386-389;  56/284;  57/607;  56/526,  316.  Temporary  injunc- 
tion: 46  Ga.  607,  626.  Discretion  in  refusing  to  grant,  not  disturbed:  58  Ga. 
606;  42/334,  124;  54/258-260;  56/504;  43/176,  390;  63/341;  60/355,596;  47/530; 
58/184,606;  59/830;  62/747;  44/635;  48/343;  49/202,  624;  51/257,  563;  52/56; 
54/239,497,500;  55/558. 

Notes  from  decisions  since  Code  of  1882  : 

Bond,  injunction  granted  conditioned  on  complainant's  giving,  to  pay  de- 
fendant $65.00,  and  to  be  dissolved  on  defendant's  giving  bond,  etc.:  68  Ga. 
294,  295. 

Discretion  not  controlled,  in  enjoining  erection  of  blacksmith-shop:  65  Ga. 
43.    Evidence  conflicting,  chancellor's  discretion  in  granting  or  refusing  in- 
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junction  or  receivership,  not  controlled:  65  Ga.  116;  77/492;  76/640;  66/45; 
72/197;  84/196,  217,  528,  550,  536;  84/546,  233,  298;  85/840;  86/94,  220,  581,  26, 
574 ;  92/563,  570,  571,  572 ;  65/452 ;  85/850,  853,  863,  871,  and  others.  Discretion 
in  refusing,  not  controlled,  where  long  delay  in  applying:  65  Ga.  614.  Refusal 
of  injunction  not  reversed  where  allegations  confused :  65  Ga.  673.  Discretion 
in  refusing,  not  controlled,  when  sought  to  enjoin  judgment  on  ground  that 
counsel  entertained  juror :  66  Ga.  649.  Decision  on  facts  not  interfered  with 
unless  discretion  abused:  92  Ga.  171,  210;  67/36;  68/541.  Decision  reversed 
on  errors  of  law,  although  right  on  facts:  67  Ga.  36.  Chancellor's  discretion, 
enjoining  several  damage  suits  until  trial  of  equity  cause  to  settle  all  rights, 
not  abused:  67  Ga.  215.  Discretion  controlled  by  Supreme  Court,  how  far: 
72  Ga.  30.  No  abuse  in  dissolving  here:  75  Ga.  326.  Discretion  not  abused, 
direct  conflict  in  testimony  on  almost  every  material  issue :  75  Ga.  878.  Judg- 
ment appointing  receiver  and  granting  injunction,  not  interfered  with  here: 
77  Ga.  500.  Discretion  in  refusing  injunction  pending  suit,  not  controlled 
where  affidavits  contradictory:  80  Ga.  25.  Discretion  in  granting  injunction 
not  abused  here  :  80  Ga.  71.  Discretion  not  abused  in  this  case  in  granting  the 
injunction  upon  terms  set  out  in  the  order:  80  Ga.  264.  Proper  for  court  to 
refuse  injunction  restraining  railroad  from  building  city  street  bridge  across 
tracks,  where  affidavits  conflicting  as  to  damage  to  complainant:  80  Ga.  658. 
Chancellor  may  look  to  general  countenance  of  case,  and  preserve  in  statu  quo 
if  justice  so  requires.  Discretion  seldom  controlled,  especially  where  bond  re- 
quired of  complainants :  81  Ga.  64.  Where  refusal  of  injunction  against  proceed- 
ing with  work  on  right  of  way  was  not  abuse  of  discretion  :  83  Ga.  258.  Enjoining 
teacher  at  instance  of  town  of  Butler  from  occupying  school  building,  on  be- 
half of  certain  citizens,  was  no  abuse  of  discretion:  83  Ga.  606.  Injunction 
granted  upon  terms,  under  facts,  discretion  not  abused:  84  Ga.  552.  No  abuse 
of  discretion  in  denying  injunction,  where  lis  pendens  secures  corpus  and  sol- 
vency of  defendant  the  income  :  86  Ga.  359.  Where  debtor  sold  out  for  cash 
shortly  before  bill  filed,  yet  discretion  in  refusing  receiver  was  not  abused: 
89  Ga.  130.  No  abuse  of  discretion  in  refusing  to  enjoin  execution,  etc.,  setting 
up  matters  which  might  have  been  pleaded  before  judgment:  91  Ga.  190.  As  to 
discretion  in  granting  injunction  and  receiver,  in  case  of  assignment  for  cred- 
itors, assignee  appointed  receiver:  92  Ga.  180.  Interlocutory  injunction  not 
matter  of  right  but  discretion :  92  Ga.  442.  Discretion  intrusted  to  judge  of 
superior  court,  not  Supreme  Court :  92  Ga.  442.  Evidence  conflicting  and  ques- 
tions of  law  difficult,  grant  of  injunction  and  receiver  approved:  92  Ga.  569. 
Discretion  not  properly  exercised,  where  refused  to  enjoin  insolvent  occu- 
pant of  land  and  to  appoint  receiver  for  rents  and  profits :  73  Ga.  136;  citing 
56  Ga.  139.  Where  grant  of  injunction  was  error:  83  Ga.  391.  Injunction 
not  warranted  by  evidence,  modified:  84  Ga.  300.  Under  circumstances  here, 
the  continuance  of  an  interlocutory  injunction  should  be  conditioned  upon 
giving  bond:  85  Ga.  1.  Wife  separating  from  husband,  he  in  possession  of 
home,  though  title  in  her,  judicial  interference  with  its  use  by  injunction,  un- 
wise: 86  Ga.  773.     Unconditional  grant  of  receiver  was  error:  88  Ga.  100. 

Exercised  cautiously,  and  not  used  except  in  clear  and  urgent  cases:  77 
Ga.  315. 

Interpleader,  where  executor  filed  bill  of,  against  tax-collectors  of  two  ad- 
joining counties,  to  which  both  answered,  it  was  error  to  dissolve  injunction 
as  to  one  and  continue  it  as  to  other :  79  Ga.  721. 

Taxation,  sparing  use  of  ad  interim  injunctions  on  questions  of,  sound  policy  : 
82  Ga.  138 ;  see  also  56  Ga.  448 ;  '63/527. 

Title  of  land  and  defendant's  solvency  in  issue,  injunction  granted  against 
use  of  trees  for  turpentine,  to  be  dissolved  on  giving  bond :  68  Ga.  291. 
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Trade,  ad  interim  injunctions  in  restraint  of,  sparingly  granted:  82  Ga.  272. 
See  77  Ga.  216,  as  to  granting  injunction  against  use  of  medicine-label  so 
similar  to  another  as  to  be  likely  to  deceive  public  and  proprietors  of  latter 
medicine  in  trade. 

A(jobb42528       §4921.    (8223.)    Second  injunction  may  be  granted.      A  second  in- 
$4902.         junction  may  be  granted  in  the  discretion  of  the  judge. 

See  17  Ga.  249.  May  ask  for  another  in  same  case  where  first  one  refused : 
41  Ga.  544 ;  50/514-520. 

$4902.  §4922.    (3224.)   Injunction  cannot  compel.     An  injunction  can  only 

restrain,  it  cannot  compel  a  party  to  perform  an  act.     It  may  re- 
strain until  performance. 

When  will  not  compel  a  party  to  perform  an  act :  20  Ga.  126,  358. 
$4895.  §4923.   (3225.)   Perpetual  injunction.     A  perpetual  injunction  can 

be  granted  only  after  hearing  and  upon  a  final  decree. 

Not  decreed  without  prayer  therefor,  if  no  finding  of  jury  in  express  words 
that  it  be  granted :  69  Ga.  401. 


>5L~u  <*--• '#- *  ■ 


ARTICLE  2. 

PROCEDURE  IN  INJUNCTION  CASES. 


Act  1811,         84924.   (3211.)  Injunctions,  in  what  manner  qranted.     In  all  cases 

Cobb,524.  s  .       y.  i       .  ■ 

Act  1842,     of  applications  for  injunctions,  the  judge  to  whom  presented  shall, 
Acts  1855-6,  before  granting  an  order  for  the  same,  cause  sufficient  notice  of  the 
1870,  p. 405.  application  to  be  given  to  the  party  sought  to  be  enjoined,  and  of 
4902.         the  time  and  place  when  he  will  hear  the  motion,  and  no  order  for 
such  injunction  shall  be  granted  until  such  party  can  be  heard,  un- 
less it  is  manifest  to  such  judge  from  the  sworn  allegations  in  the 
bill,  or  the  affidavit  of  a  competent  person,  that  the  injury  appre- 
hended will  be  done  if  an  immediate  remedy  is  not  afforded,  when 
he  may  grant  instanter  an  order  restraining  the  party  complained  of 
until  the  hearing  or  the  further  order  of  the  court,  which  restrain- 
ing order  shall  have  all  the  force  of  an  injunction  until  rescinded  or 
modified  by  the  court. 

Notes  from  Code  of  1882  : 
Granted  on  such  terms  as  the  judge's  discretion  may  require,  under  Act  of 
1842:  11  Ga.  9.  May  be  ordered  at  chambers  out  of  county  of  defendant's  res- 
idence: 21  Ga.  6.  When  a  good  "ground  to  refuse,  where  the  party  proposes  to 
do  all  court  or  a  decree  could  require:  21  Ga.  208.  Where  there  is  equity  in 
the  bill  for  which  no  adequate  remedy  at  law:  33  Ga.  138.  Discretion  of  judge  in 
granting  or  refusing  injunction  not  interfered  with  :  34  Ga.  125  ;  58/607  ;  59/879 ; 
57/607  ;  54/500 ;  47/565  ;  44/631 ;  43/356.  Affidavit  of  one  of  complainants  verify- 
ing bill,  suilicient:  3  Ga.  443.  Or  of  some  one  acquainted  with  facts:  33  Ga. 
138 ;  54/322, 165 ;'  49/81 ;  59/730.  In  case  of  a  corporation,  their  answer  should 
be  sworn  to  by  their  agent  or  one  of  the  corporators:  3  Ga.  444.     One  injunc- 
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tion  refused,  may  ask  for  another:  41  Ga.  545;  50/514.  Section  referred  to 
and  construed,  and  as  to  cross-bill:  49  Ga.  163.  When  no  provision  to  review 
action  under  demurrer:  44  Ga.  634.  When  should  not  enjoin  executions:  49 
Ga.  133.  Where  bill  clearly  without  equity,  may  refuse  it  without  order  to 
show  cause :  54  Ga.  579.  Restraining  order  has  all  the  force  of  an  injunction  un- 
til rescinded  or  modified  by  the  judge :  53  Ga.  200.  Amendment  by  prayer  for 
injunction:  55  Ga.  639.  Granting  without  notice  is  in  violation  of  this  sec- 
tion :  56  Ga.  525. 

Notes  from  decisions  since  Code  of  1882 : 

Affidavit,  though  incompetent,  may  be  considered,  if  no  objection:  84  Ga. 
528.     Not  filed  in  time  required  by  order,  rejected  :  70  Ga.  284. 

Bond,  under  circumstances  here,  the  continuance  of  an  interlocutory  injunc- 
tion should  be  conditioned  upon  giving:  85  Ga.  1. 

Cited,  as  to  order  to  show  cause :  70  Ga.  564. 

Interlocutory  order  appointing  receiver  under  control  of  chancellor,  who 
may  modify  it  according  to  right :  75  Ga.  878. 

No  error  in  refusing  injunction  in  this  case:  85  Ga.  850,  853,  863,  871. 

Order,  holding  subject-matter  in  dispute  in  statu  quo  until  final  hearing, 
proper  here :  76  Ga.  524. 

Parties,  where  two  defendants  prayed  injunction  against  complainant,  and 
one  died,  error  to  grant  it  without  making  representative  a  party  :  72  Ga.  20, 

Practice  in  applications  for  injunction  stated:  70  Ga.  551. 

Receiver,  etc.,  improperly  granted  where  no  proof,  and  petition  verified 
largely  upon  belief:  93  Ga.  218. 

Restraining  order  refused,  where  facts  involved  and  damage  not  irrepara- 
ble :  77  Ga.  216. 

Temporary  injunction  and  receiver  granted  or  refused  on  terms,  as  giving 
of  bond  by  respondent,  etc. :  67  Ga.  627.  Temporary  injunction,  error  to  grant 
and  on  the  hearing  to  make  it  permanent :  70  Ga.  542.  Temporary  or  perma- 
nent injunction  not  recognized  by  law  ;  it  recognizes  a  temporary  restraining 
order,  and  consequent  thereon,  an  injunction :  70  Ga.  551. 

Verification,  by  counsel,  of  bill  for  injunction,  etc.,  that  what  he  knew  of 
his  own  knowledge  was  true,  and  what  he  had  heard  he  believed  true,  insuffi- 
cient: 73  Ga.  176.  Verification  by  next  friend  who  swears  to  nothing  material 
of  his  own  knowledge,  insufficient  to  authorize  injunction:  73  Ga.  191.  Where 
counsel  in  verifying  bill  did  not  swear  positively,  affidavit  not  sufficient  to 
warrant  grant  of  injunction,  but  defect  cured  by  affidavits  at  hearing:  80  Ga. 
345.  Complainant's  verification  on  information  and  belief  did  not  authorize 
injunction :  90  Ga.  435.  Verification  of  petition  insufficient,  made  good  by 
affidavits  at  hearing :  92  Ga.  514. 

§4925.   (3212.)    The  hearing,  writ  of  error,  judge's  order.     When  any  Acts41(J70' 
hearing  shall  take  place  in  conformity  to  the  rules  of  law  now  exist-  *^0  5552 
ing  for  granting  and  dissolving  injunctions,  the  judge  before  whom  5553- 
said  hearing  takes  place  may  grant  or  refuse  said  injunction  on  the 
terms  the  law  now  requires;  and  either  party  may  have  writ  of  error 
to  the  Supreme  Court  from  such  decision,  upon  complying  with  the 
law  appertaining  to  the  same;  but  no  such  writ  of  error,  or  other  pro- 
ceeding for  the  obtainment  of  the  same,  shall  have  the  effect  to  es- 
tablish or  deny  any  injunction  independently  of  the  order  of  such 
judge,  who  shall,  on  rendering  the  decision,  or  in  granting  the  writ 
of  error,  make  such  order  and  require  such  bond  as  may  be  necessary 
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to  preserve  and  protect  the  rights  of  the  parties  until  the  judgment 
of  the  Supreme  Court  can  be  had  thereon,  and  which  he  shall  do  as 
well  in  cases  of  refusal  as  of  granting. 

Bond  under  Act  of  1811,  what  is  "eventual  condemnation-money"  :  1  Ga.  72. 
Trial  term  under  that  Act :  3  Ga.  117.  Bond  not  a  Supersedeas  in  this  case :  38 
Ga.  644.  Where  bill  of  exceptions  to  decision  dissolving  did  not  operate  as  a 
supersedeas:  40  Ga.  309.  Refusal  of  dissolution  of  injunction  on  order  to  show 
cause,  not  reviewable  under  this  section:  53  Ga.  551 ;  55/350.  Section  referred 
to  and  construed :  53  Ga.  45.  Evidence  on  hearing  application  for  injunction 
should  be  embodied  in  bill  of  exceptions:  59  Ga.  624.  So  should  the  affidavits: 
43  Ga.  67.     Or  identified  by  the  judge :  51  Ga.  215 ;  60/595. 

Sole  question  is  grant  or  refusal  of  writ — judgment  overruling  demurrer 
could  not  then  be  granted :  68  Ga.  463, 466. 

Under  section  4924  et  seq.,  no  supersedeas  results  from  filing  bill  of  exceptions 
and  pauper  affidavit,  sections  5552  and  5553  being  inapplicable ;  pendency  of 
case  in  Supreme  Court,  not  check  interlocutory  matter  below:  88  Ga.  361 ;  see 
also  82  Ga.  766. 

Where  no  supersedeas,  defendant  in  error  may  proceed  at  pleasure,  taking 
chances  of  reversal :  88  Ga.  366. 

Error  to  grant  "temporary  injunction"  and  on  hearing  to  make  it  perma- 
nent :  70  Ga.  542. 

Only  use  of  plea  of  res  judicata  was  for  evidence  to  deny  injunction.  Judge 
cannot  dispose  of  such  plea  in  vacation:  72  Ga.  183. 

Writ  of  error  will  not  lie,  for  rescinding  temporary  restraining  order:  84 
Ga.  590. 

After  purpose  to  deny  injunction  announced,  plaintiff  may  dismiss  bill ;  but 
reducing  judgment  to  writing  and  making  it  part  of  case  is  discretionary  with 
judge:  87  Ga.  451. 

$506i65i562'  §4926-  (3217.)  Dissolution  at  chambers.  The  defendant  may  move 
4321,4902.  the  dissolution  of  an  injunction,  or  the  revoking  of  any  other  extra- 
ordinary writ,  in  vacation,  on  ten  days  notice  to  the  opposite  party 
or  his  solicitor,  and  the  judge  shall  decide  thereon  upon  the  same 
principles  as  if  presiding  in  term.  The  complainant,  by  disclaiming 
discovery,  cannot  deprive  the  defendant  of  the  benefit  of  his  answer 
on  a  motion  to  dissolve  the  injunction;  upon  such  a  motion  affida- 
vits of  witnesses  may  be  adduced  by  either  party. 

See  2  Ga.  267.  Where  affidavits  without  notice  to  other  side,  and  oral  evi- 
dence, considered  in  application  for  injunction  :  21  Ga.  74-78.  When  too  late 
to  move  to  dissolve  an  injunction:  21  Ga.  359.  As  to  service  of  rule  nisi  on 
complainant's  solicitor,  to  dissolve  injunction :  1  Ga.  7.  Answer  of  corpora- 
tion verified,  on  motion  to  dissolve  injunction,  by  one  of  corporators  or  their 
agent:  3  Ga.  435.  Where  injunction  will  not  restrain  an  alleged  trespass:  6 
Ga.  423.  Refusal  to  dissolve,  unless  all  equity  of  bill  denied:  25  Ga.  46.  Dis- 
solved where  answer  denies  the  facts  charged  :  60  Ga.  220 ;  31/342,  111 ;  14/715  ; 
but  see  34  Ga.  53.  Partial :  18  Ga.  374 ;  30/931.  Except  where  fraud  charged : 
12  Ga.  5.  New  immaterial  matter  not  responsive  to  bill,  not  considered  on 
motion  to  dissolve  injunction:  31  Ga.  304.  Denial  on  information  and  belief 
will  not  do  to  dissolve  injunction  :  22  Ga.  275;  30/931.  As  to  costs  on  motion 
to  dissolve  injunction:  30  Ga.  506.  Discretion  in  dissolving  injunction  not 
disturbed  :  37  Ga.  684,  358  ;  24/175.     Party  moving  for  dissolution  of  injunction 
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opens  and  concludes  argument :  35  Ga.  47.  Answer  waived,  may  be  dissolution 
on  one  of  the  answers  coming  in  :  19  Ga.  471 ;  37/684.  Dissolved  out  of  county 
where  suit  pending :  25  Ga.  46.  Answers  taken  as  true  on  motion  to  dissolve 
injunction:  20  Ga.  242.  So  far  as  responsive:  1  Ga.  7.  Where  not  responsive, 
not  considered :  13  Ga.  141 ;  9/95  ;  31/304 ;  24/481 ;  27/233,  216.  Where  the  an- 
swer denies  the  equities  of  the  bill,  and  considered :  31  Ga.  Ill,  342.  Answer 
on  opinion  or  belief  does  not  swear  off  equities  of  the  bill  so  as  to  entitle 
to  dissolve  injunction:  19  Ga.  277;  37/644.  Where,  unless  answer  swears  off 
equities  of  bill,  injunction  not  dissolved  :  30  Ga.  47. 

Where  chancellor  refused  to  dissolve  restraining  order,  carried  up  by  "fast 
bill"  :  67  Ga.  484. 

Evidence  touching  judge's  own  intention,  etc.,  properly  refused  here:  75 
Ga.  326. 

Movant  not  confined  to  matters  arising  subsequently  to  order  granting  in- 
junction :  75  Ga.  329. 

§4927.  In  application  to  enjoin  cutting  timber.     In  all  applications  "^^og890"1, 
to  enjoin  the  cutting  of  timber  for  sawmill  purposes,  and  railroad-  i^'p'iss 
ties,  and  bridge-timbers  for  railroad  purposes,  or  to  enjoin  the  cut-l^^ggg- 
ting  of  timber  or  boxing  or  otherwise  working  the  same  for  turpen-  ^c    L  r    ^  /? 
tine  purposes,  it  shall  not  be  necessary  to  aver  or  prove  insolvency, 
or  that  the  damages  will  be  irreparable:    Provided,  the  petitioner 
has  perfect  title  to  the  land  upon  which  the  timber  is  situated,  and 
shall  attach  an  abstract  of  his  title,  stating  name  of  grantor  and 
grantee,  date,  consideration,  and  description  of  property,  names  of 
witnesses,  when  and  where  recorded,  to  his  petition,  and  produce 
the  original  titles  before  the  judge:   And  provided,  that  the  judge 
granting  said  temporary  restraining  order  shall  require  the  petitioner 
to  give  such  bond  as  in  his  discretion  he  may  deem  proper,  to  be 
approved  by  the  clerk  of  the  superior  court,  to  answer  the  damages, 
if  any,  which  may  be  sustained  by  the  defendant  by  reason  of  the 
granting  of  said  injunction,  and  if,  on  the  final  hearing  of  the  cause, 
damages  against  the  petitioner  are  proven,  judgment  shall  be  entered 
against  the  sureties  on  said  bond  as  in  appeal  cases. 

Cited  :  83  Ga.  281. 

§4928.  Defendant  to  have  same  privileges  as  petitioner.  The  respond-  Acts  1884-5, 
ent  or  defendant  shall  have  the  same  privileges  as  are  given  peti-  ^-  p-  !jL 
tioners  in  the  preceding  section.  1890io9 

General  Note  on  Injunctions. 

Notes  from  Code  of  1882 : 

Administrator  enjoined,  at  instance  of  creditor  of  insolvent  distributee, 
from  settling  with  him  :  21  Ga.  356.  Will  not  be  interfered  with  by  injunction 
unless  danger  imminent,  etc. :  49  Ga.  523 ;  54/496. 

Affidavit,  as  to,  to  bill  for  injunction:  3  Ga.  435;  33/138.  Made  in  foreign 
State,  must  be  authenticated :  21  Ga.  208.  In  support  of  equity  of  bill :  24  Ga. 
205.     On  belief,  not  sufficient :  59  Ga.  731.     Ought  to  be  positive :  60  Ga.  355. 

Amendment  to  bill,  defendant  entitled  to  notice:  55  Ga.  639. 

Answer,  corporation  may  file,  under  seal:  3  Ga.  435.  Made  and  sworn  to 
before  death  of  defendant,  may  be  read :  8  Ga.  197.     One  cannot  charge  him- 
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self  by,  and  then  by  new  matter  discharge  himself:  31  Ga.  304.  Answer  eva- 
sive or  argumentative,  grant  of  injunction  affirmed :  52  Ga.  329. 

Arbitrator,  award  by,  bill  to  set  aside,  and  for  injunction,  etc.,  refused:  43 
Ga.  192. 

Assignee  of  bank,  as  to  injunction  against,  by  creditors,  and  vice  versa:  59  Ga. 
290. 

Attachment,  when  injunction  better  than  :  55  Ga.  546. 

Bankrupt  Act,  benefit  of,  State  court  will  not  enjoin  party  from  applying 
for :  49  Ga.  384. 

Bill  in  equity,  when  prosecution  of,  not  enjoined  :  54  Ga.  123. 

Bridge,  building  of,  not  enjoined  at  instance  of  others  claiming  exclusive 
privileges:  48  Ga.  367. 

Charges  should  be  positive,  to  enjoin  one  from  selling  property  to  which  he 
has  apparent  title :  49  Ga.  523. 

Claim,  bill  by  vendor  of  land,  under  bond  fo^*  title,  to  restrain  vendee  from 
procuring  filing  of,  etc. :  56  Ga.  578.  Judgment  creditor  asking  injunction 
against  under  pauper  affidavit,  refused  :  56  Ga.  611. 

Common-law  court,  as  to  jurisdiction  of,  to  decree  injunctions:  56  Ga.  627. 

Contempt,  sale  of  property  by  levying  officer  in  presence  of  plaintiff  in  at- 
tachment, who  was  enjoined,  held  violation  of  injunction:  21  Ga.  127.  When 
party  consents  to  violation  of  injunction  granted  at  his  instance,  cannot  sub- 
sequently have  other  party  punished :  36  Ga.  346.  Discretion  of  court  below 
not  controlled :  39  Ga.  191.  State  court  may  punish  its  own  suitors  for  dis- 
obeying injunction  by  bringing  suit  in  United  States  Court:  40  Ga.  356.  Re- 
straining order,  same  effect  as  injunction  ;  53  Ga.  200.  And  judge  punishing 
for,  not  controlled :  56  Ga.  98. 

Corporation,  bill  by  stockholder  in  bridge  company  to  enjoin  making  it  free : 
58  Ga.  4*74. 

County-site,  injunction  as  to  location  of:  44  Ga.  163. 

Creditor,  allowed  injunction  against  his  insolvent  debtor  to  prevent  pay- 
ment of  usury  by  him  to  another:  36  Ga.  541.  No  right,  before  judgment,  to 
enjoin  mortgage  given  by  debtor:  42  Ga.  131.  As  to  sale  of  property  by 
debtor:  52  Ga.  376.  Injunction  refused,  to  restrain  debtor  from  disposing  of 
property:  52  Ga.  231 ;  42/46.  Bill  for  injunction  by,  to  enforce  lien  for  sup- 
plies furnished  iron  company :  57  Ga.  247.  After  judgment  against  executor, 
cannot  enjoin  others:  59  Ga.  378.  Will  not  interfere  at  instance  of  general 
creditor  to  set  aside  alleged  fraudulent  sale  by  debtor :  47  Ga.  530. 

Criminal  law,  courts  of  equity  have  no  right  to  interfere  with,  by  injunction 
or  otherwise:  53  Ga.  675;  61/386. 

Deed  to  secure  debt,  enjoining  holder  from  selling,  etc. :  46  Ga.  202. 

Dissolution  of  injunction,  when  statements  of  bill  were  not  on  complainant's 
own  knowledge  and  not  supported  by  affidavit:  49  Ga.  81.  Not  dissolved  when 
answer  displaces  only  part  of  the  equity  of  the  bill:  25  Ga.  93.  Nor  when  any 
material  allegations  remain  unanswered :  27  Ga.  216.  Nor  unless  answer  fully 
swears  off  or  denies  all  the  equities  of  the  bill :  30  Ga.  47.  Defendant  not  enti- 
tled to,  when  answer  is  founded  on  belief,  etc. :  19  Ga.  277;  8/444;  22/275,  559; 
24/636;  30/931.  Nor  where  answer  is  indefinite  and  unsatisfactory:  24  Ga. 
481.  Where  not  dissolved  though  the  equity  of  the  bill  might  be  sworn  off:  8 
Ga.  444;  12/5;  34/282.  Ought  not  to  be  dissolved  unless  answer  denies  the 
equity  of  the  bill :  16  Ga.  432;  20/514  ;  22/637  ;  25/46,  93.  Will  be  dissolved  on 
answer  of  one,  before  all  of  the  defendants  have  answered:  8  Ga.  197;  37/684. 
Injunction  dissolved  on  answer:  1  Ga.  7;  3/435;  6/220;  8/466,562;  13/140; 
14/715;  10/19;  20/242,  623;  21/187,  327;  23/352;  24/205;  25/148;  27/185;  28/503; 
29/335,503;  30/841,915,979;  31/111;  32/470;  35/261;  37/392;  40/259;  42/429. 
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Dower,  widow  needs  no  injunction  against  sale  of  land  to  which  she  is  en- 
titled as :  64  Ga.  543. 

Ejectment,  injunction  to  restrain  writ  of  possession  in,  after  affirmance  in 
Supreme  Court  properly  dismissed :  38  Ga.  195. 

Election,  managers  of,  injunction  against,  refused:  58  Ga.  419. 

Equity  of  bill,  not  lost  by  denial  of  injunction  ad  interim:  62  Ga.  747. 

Ex  parte  showing  of  applicant,  injunction  granted  on  terms  on :  19  Ga.  471. 

Ft.  fa.  in  favor  of  administrator  restrained  for  account  between  defendant 
and  the  legatees:  16  Ga.  481.  Failure  to  enter  credit  on,  will  not  warrant  in- 
junction to  arrest  levy  and  sale:  56  Ga.  534.  Injunction  refused  to  stay,  when 
defendant  failed  to  make  defense  :  61  Ga.  303. 

Firing  the  woods,  injunction  refused  to  restrain  landowner  from :  56  Ga.  508. 

Fraud,  general  allegation  of,  insufficient  to  obtain  injunction:  38  Ga.  644. 

Guardian,  injunction  at  instance  of,  against  administrator:  27  Ga.  585. 

Homestead,  injunction  restraining  proceedings  in,  by  wife,  refused:  59 
Ga.  397. 

Illegality,  where  sheriff  refuses  to  receive,  etc.,  injunction  may  issue:  61 
Ga.  520. 

Indorser,  judgment  against,  enjoined,  when  suit  against  principal  was  dis- 
missed :  47  Ga.  289. 

Injunction,  which  is  a  harsh  remedy,  should  not  be  granted,  till  a  clear 
prima  facie  case  is  made  by  the  bill :  39  Ga.  138.  Refused  :  5  Ga.  315  ;  37/37  ; 
43/176  ;  48/578  ;  54/502  ;  56/430  ;  59/830 ;  60/559. 

Insolvency,  as  affecting  application  for  injunction:  44  Ga.  466;  51/602; 
53/440;  55/639;  56/139,316,427,666;  58/400. 

Judgment  at  law,  courts  of  equity  will  be  extremely  cautious  in  granting 
relief  against:  3  Ga.  226.  Prayer  for  perpetual  injunction,  of :  6  Ga.  392. 
Confessed  by  party  not  authorized,  enjoined:  22  Ga.  127.  Allowed  by  defend- 
ant, under  a  misapprehension,  enjoined,  when  :  26  Ga.  485.  Void  for  want  of 
jurisdiction,  need  not  be  enjoined  :  56  Ga.  286. 

Judge  of  city  court,  injunction  granted  by,  in  vacation,  a  nullity :  64  Ga.  556. 

Jurisdiction,  defendants  may  be  called  out  of  their  county  to  argue  motion 
for  injunction :  19  Ga.  471.  When  defendants  not  allowed  to  withdraw  suit 
from  law  to  equity  side  of  court  by  injunction  :  37  Ga.  364. 

Justices  of  inferior  court,  injunction  against,  refused:  18  Ga.  473. 

Landlord,  tenants  enjoined  from  removing  crops  at  instance  of:  40  Ga.  187.         , 

Letters,  publication  of,  between  parties,  enjoined:  29  Ga.  161. 

Libel,  equity  will  not  restrain  publication  of:  49  Ga.  70. 

Married  woman,  injunction  against,  as  a  free  dealer:  36  Ga.  534. 

Mill-dam,  injunction  against  erection  of,  refused:  53  Ga.  380. 

Mayor  of  city,  bill  against,  when  he  entered  into  contract  with  counsel  for 
work,  etc. :  60  Ga.  221. 

Mortgage ./L  fa.,  injunction  refused  to  defendant  in:  47  Ga.  646. 

Motion  to  dissolve,  may  be  heard  when  amended,  before  bill  as  amended,  is 
answered :  19  Ga.  471.  Held  error  to  hear,  before  principal  defendant  had 
answered :  39  Ga.  335. 

Municipal  corporation,  equity  will  not  restrain,  at  instance  of  taxpayer, 
when,  etc.:  43  Ga.  67. 

Negligence,  party  not  entitled  to  injunction  when  he  has  been  negligent, 
etc. :  28  Ga.  117.     To  same  effect:  20  Ga.  242. 

Necessity,  where  no  necessity  for,  not  granted  :  62  Ga.  639  ;  64/543. 

New  trial,  bill  for,  and  to  restrain  judgment  at  law  not  favored  by  courts  of 
equity :  38  Ga.  174. 
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Notes,  bill  to  enjoin  suit  on,  and  open  settlement:  22  Ga.  4,  123. 

Notice,  injunction  should  not  be  dissolved  without,  to  complainant :  47  Ga. 
400.     Not  granted  without  notice,  etc. :  56  Ga.  525. 

Nuisance,  livery-stable  would  be,  etc. :  9  Ga.  425.  As  to  obstructing  public 
street :  50  Ga.  541. 

Partners,  when  one  partner  enjoined  from  carrying  on  same  business  as 
firm  :  33  Ga.  500.  Bill  for  injunction  by  one  against  another,  after  dissolution : 
35  Ga.  113. 

Payment  by  maker,  no  cause  for  injunction  by  indorser:  56  Ga.  663. 

Proceedings,  bill  to  stay,  till  distribution  of  money  in  hands  of  sheriff:  60 
Ga.  159. 

Purchase-money  of  land,  bill  to  restrain  collection  of,  and  set  aside  award 
of  arbitrators :  43  Ga.  193.  By  purchaser:  31  Ga.  54.  Bill  to  restrain  pending 
action  at  law  on  purchase-money  notes :  60  Ga.  147. 

Purchaser  of  land,  in  possession,  bill  by,  for  ir  junction  and  relief ,  refused :  10 
Ga.  127.  Will  not  be  restrained  at  instance  of  another,  when  :  31  Ga.  54.  Bill 
for  injunction  by,  against  vendor:  54 Ga.  145. 

Railroad,  injunction  to  restrain  sale  of ,  and  prevent  multiplicity  of  suits: 
43  Ga.  466.  Bill  by  stockholders  to  restrain  lease  of  one  by  another,  refused : 
43  Ga.  605.  Injunction  refused,  to  prevent  running  of  cars  till  "gaps"  were 
erected:  46  Ga.  620.  To  restrain,  from  constructing  road  in  city  limits,  re- 
fused :  52  Ga.  244.  Bill  by  stockholders  to  enjoin  payment  of  indorsed  bonds 
of  another  road :  54  Ga.  379.  To  prevent,  from  continuing  to  run  through 
lands  of  complainant:  54  Ga.  597. 

Refusal  of  injunction  does  not  estop  party  from  asking  for  another  in  same 
case :  41  Ga.  546. 

Removal  of  mortgaged  property,  injunction  to  restrain :  11  Ga.  669.  To 
which  judgment  lien  has    attached:  35  Ga.  202. 

Sale  under  execution,  equity  will  not  enjoin  because  of  prior,  by  another 
execution  :  56  Ga.  549. 

School-teacher,  injunction  to  restrain  from  teaching  because  of  agreement, 
etc.:  45  Ga.  319. 

Separate  estate,  injunction  to  prevent  purchase  of,  from  husband,  etc.:  31 
Ga.  304. 

Service  of  injunction,  prima  facie  good  by  leaving  copy  at  residence  of  de- 
fendant: 19  Ga.  527. 

Set-off  equitable,  equity  will  restrain  judgment  at  law,  and  take  cognizance 
of:  31  Ga.  26.  When  judgment  enjoined  to  enable  defendant  to  plead  set-off: 
41  Ga.  260. 

Specific  performance,  bill  for  an  injunction  granted  on  terms:  32  Ga.  306. 
Injunction  to  enforce,  and  quia  timet:  42  Ga.  41.  Cannot  be  decreed  in  vacation, 
and  when  injunction  amounts  to:  60  Ga.  233. 

Supreme  Court,  rules  and  practice,  judgment  on  demurrer  not  within  Act 
of  October,  1870 :  44  Ga.  634.  Injunction,  bill  dismissed,  when  :  53  Ga.  499.  Re- 
fusal of  motion  to  dissolve  injunction  is  not  subject  to  review:  53  Ga.  551. 
Writ  of  error  on  denial  of  motion  to  dissolve  injunction,  not  heard  in  speedy 
manner :  55  Ga.  350.  The  evidence  presented  to  the  chancellor  should  be  em- 
bodied in  the  bill  of  exceptions  or  otherwise  identified  by  him:  59  Ga.  624; 
51/215.  As  to  bills  of  exceptions:  60  Ga.  315.  As  to  affidavits:  60  Ga.  595. 
When  application  was  heard  on  day  previous  to  time  set:  61  Ga.  633.  Decree 
at  chambers  dismissing  bill  on  demurrer  cannot  be  reversed  by  "fast"  writ  of 
error :  63  Ga.  437 ;  65/107. 
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Surety,  injunction  granted,  to  restrain  judgment:  42  Ga.  491.  An  admin- 
istrator's bond,  injunction  granted  to  restrain  judgment  against  administra- 
tor: 41  Ga.  307. 

Tax,  municipal,  injunction  to  restrain  collection  of,  from  retail  liquor- 
dealer,  refused:  42  Ga.  596.  Bill  for  injunction  against  ft.  fa.:  54  Ga.  317. 
Injunction  to  restrain  from  collection  of,  refused:  60  Ga.  597.  Eestraining 
ordinary  from  collecting,  illegal:  42  Ga.  229.  Eestraining  collection  of,  on  na- 
tional bank:  59  Ga.  648.  Not  against  comptroller's  ft.  fa.  against  defaulting 
tax-collector :  46  Ga.  325,  350. 

Tenants  in  common,  injunction  to  protect  equities  of:  25  Ga.  93. 

Trespass,  when  equity  will  enjoin  :  11  Ga.  246  ;  45/201 ;  56/527. 

Trust  estate,  when  execution  against,  will  be  enjoined:  48  Ga.  365. 

Usury,  in  a  judgment:  3  Ga.  162;  48/55.  As  between  mortgagors:  49  Ga. 
45;  61/177. 

Voluntary  conveyances  to  defraud  creditors,  when  equity  will  not  interfere, 
etc. :  42  Ga.  124 ;  52/376  ;  but  see  57  Ga.  248. 

Waste  by  tenant  in  dower,  injunction  a  remedy  for:  12  Ga.  235;  30/300; 
36/97.  To  grant  injunction  to  stay,  is  almost  a  matter  of  course:  19  Ga.  89; 
33/508.  Remainder-men,  bill  by,  to  stay :  18  Ga.  545.  Bill  by  heir  against  ad- 
ministrator, injunction  refused :  26  Ga.  575.  Against  vendee  under  bond  for 
title :  56  Ga.  139. 

Widow,  bill  by,  against  mortgagee,  for  dower  and  year's  support:  61  Ga.  314. 
Notes  from  decisions  since  Code  of  1882  : 

Cautiously  granted,  especially  to  arrest  common-law  cause,  and  transfer 
venue :  66  Ga.  682. 

City,  governing  body  of,  not  interfered  with,  while  exercising  bona  fide  dis- 
cretion in  management  of  its  property :  75  Ga.  429.  City  not  enjoined  from 
paying  for  water  consumed  under  invalid  contract ;  validity  as  to  future  sup- 
plies not  determined  at  hearing  for  interlocutory  injunction :  95  Ga.  565. 
When  enjoined,  at  suit  of  private  person,  from  changing  use  of  public  prop- 
erty :  95  Ga.  646  ;  see  also  68  Ga.  539,  540. 

Conveying  land,  defendant  not  enjoined  from,  pendency  of  suit  to  set  aside 
deed  being  notice  to  the  world :  95  Ga.  455. 

Corporate  name  of  proposed  dental  college  involved,  injunction  denied:  92 
Ga.  564-569. 

Criminal  law,  chancery  takes  no  part  in  administration  of,  either  to  restrain 
or  obstruct :  74  Ga.  365 ;  citing  53  Ga.  675  ;  61/386 ;  71/106.  See  section  4914 
and  notes. 

Double  remedy  of  injunction  and  mandamus  not  appropriate  for  same  case: 
92  Ga.  574. 

Equity  sworn  off  by  answer  unrebutted,  injunction  refused:  67  Ga.  767. 

Facts  conflicting,  injunction  granted  until  jury  could  pass  on  issues:  66 
Ga.  712-715. 

Fi.  fa.,  for  cost  of  paving  street,  not  enjoined  under  facts,  here :  76  Ga.  656. 

Harmless  grant  of  injunction  not  reversed  :  95  Ga.  455. 

Imprisonment,  in  default  of  payment,  proper  where  defendant  disobeys  in- 
junction by  diverting  funds  from  receiver's  custody:  76  Ga.  830. 

Insolvency  of  trust  estate  not  alleged,  trustee  not  enjoined  here  from  dis- 
possessing purchaser  of  lands,  to  decree  payment  for  improvements :  65  Ga.  61. 

Malicious  suing  out  of  injunction  without  probable  cause,  gives  right  of  ac- 
tion :  75  Ga.  399. 

Mining,  purchaser  from  grantee  in  deed  reserving  mining  privileges,  not  en- 
joined from  using  water  on  land :  75  Ga.  447. 
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Nuisance,  railroad  enjoined  from  obstructing  navigable  stream  by  bridge : 
73  Ga.  306.  Private  nuisance  gives  right  of  action  for  every  day  it  continues  ; 
hence,  intervention  of  equity  to  avoid  multiplicity  of  suits  is  proper :  74  Ga. 
570 ;  distinguishing  59  Ga.  790. 

Refused,  where  sought  to  arrest  sale  which  could  be  stopped  by  illegality: 
66  Ga.  682.  Not  granted  unless  ordinary  course  of  legal  proceedings  would 
not  give  full  relief:  66  Ga.  754.  Not  granted  unless  irreparable  loss  on  failure 
to  grant:  77 Ga.  496. 

Tax,  injunction  not  granted  to  restrain  collection  of,  where  tax-collector 
not  made  party  :  75  Ga.  7. 

Traders'  Act,  not  proceeding  under,  creditor  without  lien  not  alleging 
fraud  in  purchase  of  his  goods,  injunction  and  receiver  refused :  74  Ga.  762 ; 
distinguishing  36  Ga.  536;  citing  42  Ga.  124,  134;  56/145;  65/559;  69/665,  491; 
see  also  section  4918.     See  notes  to  section  2716  et  scq. 
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FOURTH  TITLE. 

Of  Actions. 


CHAPTER  1. 

GENERAL    PRINCIPLES. 

§4929.    (3250.)  For  every  right  there  shall  be  a  remedy.     For  every $$3076, 8072; 
right  there  shall  be  a  remedy,  and  every  court  having  jurisdiction  of 
the  one  may,  if  necessary,  frame  the  other. 

This  section  declared :  4  Ga.  254.  Section  referred  to  and  construed :  45 
Ga.  551,  552 ;  56/330. 

Where  one  applied  for  homestead,  pending  same  lands  sold  by  sheriff,  ap- 
plicant died,,  and  wife  and  children  filed  bill  against  purchaser  to  enforce 
homestead,  etc. :  68  Ga.  284. 

Cited :  71  Ga.  686. 

Illegal  ejection  of  passenger  entitled  by  contract  to  transportation,  action- 
able perse;  measure  for  jury :  73  Ga.  252. 

Section  cited  and  applied  :  74  Ga.  289. 

Where,  pending  action  by  corporation,  charter  expired  and  receiver  ap- 
pointed, latter  may  be  made  party  and  suit  proceed  in  his  name:  85  Ga.  130. 

Action  against  county  for  damage  to  property  in  building  bridge,  maintain- 
able :  85  Ga.  420. 

§4930.   (3251.)  An  action.     An  action  is  merely  the  judicial  means  $$3076,6380, 
of  enforcing  a  right. 

Section  referred  to:  49  Ga.  449.     Stated  and  applied:  68  Ga.  647. 

§4931.  (3252.)  Distinctions  of  actions  abolished.  Bills  in  equity $$3739, 3944, 
and  all  distinctions  of  actions  into  real,  personal  and  mixed,  are 
abolished.  An  action  may  be  against  the  person,  or  against  prop- 
erty, or  both.  Generally,  a  proceeding  against  the  person  binds  the 
property  also,  and  a  proceeding  against  property,  without  service  on 
the  person,  binds  only  the  particular  property. 

Section  referred  to :  49  Ga.  449.     Section  cited :  74  Ga.  289. 

§4932.   (3253. )  A  civil  action  defined.     A  civil  action  is  one  founded  $So?t^' aW2' 
on  private  rights,  arising  either  from  contract  or  tort. 

Stated  and  applied :  68  Ga.  647. 

§4933.   (3254.)  A  penal  action  defined,  and  parties  provided.     A  pe- $$4761» 8740> 
nal  action  is  one  allowed  in  pursuance  of  public  justice  under  par-  *ioo! 
ticular  laws.     If  no  special  officer  is  authorized  to  be  the  plaintiff 
therein,  the  State,  or  the  Governor,  or  the  attorney-general  or  solic- 
itor-general may  be  the  plaintiff. 

On  this  section:  36  Ga.  51.  Informer  has  no  vested  interest  in  a  penal  ac- 
tion ;  12  Ga.  475 ;  30/602 ;  26/47, 
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Act  of  February  28th,  1876,  not  having  provided  for  any  person  suing  for  the 
penalty  to  sue  for  use  of  the  informer,  Governor  may  be  plaintiff:  79  Ga.  58. 

A  statutory  penalty  is  not  an  obligation  arising  ex  contractu,  and  justice  court 
has  no  jurisdiction  over:  84  Ga.  408. 

Under  suit  for  penalty  under  Act  of  October  22d,  1887,  against  telegraph 
companies,  conditions  on  telegram-blanks  do  not  apply :  86  Ga.  104 ;  see  also  90 
Ga.  254 ;  94/338,  339. 

For  exhaustive  note  on  telegraph  penalty  Act  of  1887,  see  general  note  on 
Telegraph  Companies. 

Suits  under  telegraph  penalty  Act  of  1887  are  qui  tarn  actions :  92  Ga.  620 ; 
see  also  86  Ga.  503 ;  95/808,  809. 

Privity  of  contract  with  defendant  not  necessary  to  maintain  action  against 
telegraph  company  for  penalty  under  Act  of  1887 :  92  Ga.  620. 

Repeal  of  said  penalty  Act  abated  pending  suits:  95  Ga.  808,  809. 
Acts^i86o,        §4934.   (3400.)  Actions  heretofore  commenced.     In  all  actions  which 
$4929.         have  been  heretofore,  or  may  be  hereafter,  commenced  in  the  forms 
prescribed  by  this  Code,  the  evidence  admissible  and  the  form  of  the 
verdict  shall  be  the  same  as  though  said  actions  had  been  commenced 
and  prosecuted  under  the  forms  existing  and  in  use  by  the  common 
law. 
$$3862,4771,      §4935.    (3255.)    No  demand  necessary.     No  demand  is  necessary  to 
the  commencement  of  an  action,  except  in  such  cases  as  the  law  or 
the  contract  prescribes. 

The  statute  of  24  George  II.,. chapter  44,  section  1,  requiring  thirty  days  no- 
tice before  suits  against  justices  of  the  peace,  is  still  in  force:  67  Ga.  716;  see 
also  1  Ga.  604.  Where  no  demand  necessary  in  case  of  trover :  2  Ga.  116.  When 
need  not  prove  personal  demand  of  property  in  action  on  forthcoming  bond : 
6  Ga.  260.  When  not  necessary  to  aver  and  prove  request  to  abate  nuisance : 
2  Ga.  297.  Where  request  condition  precedent  to  liability,  how  averred  in 
j  declaration  :  8  Ga.  178.  Where  no  time  fixed  for  delivery  of  property,  demand 
'  and  refusal  must  be  proven :  10  Ga.  560.  Where  stockholder  was  liable  to  pay 
interest  from  demand  of  payment  made  by  bill-holder:  10 Ga.  162.  Where  de- 
mand for  stock  subscription  before  suit  not  necessary:  11  Ga.  438;  33/466. 
Where,  after  demand  and  refusal,  damages  recoverable:  11  Ga.  154;  20/257. 
When  in  action  on  bond  for  title,  must  aver  demand  and  prove  it  or  excuse 
for  not  so  doing :  12  Ga.  150.  When  not :  49  Ga.  270 ;  39/197 ;  40/32.  Where 
the  suit  itself  sufficient  demand :  38  Ga.  517  ;  29/275;  13/287;  40/219.  Where 
demand  before  suit  on  guardian's  bond  :  14  Ga.  594.  In  cases  of  mandamus  :  15 
Ga.  473.  Where  no  suit  against  Southern  Bank  of  Georgia  under  its  charter 
until  demand :  27  Ga.  252.  Must  show  demand  of  drawer  and  notice  of  fail- 
,  ure  to  pay  to  acceptor,  to  bind  him :  28  Ga.  529.  Unless  demand  required  by 
stipulations  or  peculiar  nature  of  the  contract:  32  Ga.  245.  Where  a  de- 
mand and  refusal  to  pay  for  cotton  was  sufficient:  45  Ga.  22;  42/148.  Where 
request  for  a  deposit  necessary:  8  Ga.  178.  No  time  fixed  for  delivery  under 
the  contract,  must  be  demand :  10  Ga.  560.  Where  demand  dispensed  with : 
29  Ga.  294.  Suit  only  barred  four  years  from  demand  :  49  Ga.  354.  When  not 
necessary  in  case  of  distress  for  rent:  55  Ga.  655;  57/31.  What  demand  nec- 
essary in  case  of  election:  42  Ga.  148.  As  to  demand  in  foreclosure  of  liens: 
56  Ga.  41  ;  47/287;  45/159;  58/186;  46/585;  56/148.  When  receipt  for  money 
on  demand:  52  Ga.  438.    When  demand  from  filing  of  suit:  42  Ga.  184.     In 
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cases  of  trover:  44  Ga.  174;  46/227.  Where  unnecessary  in  suit  for  damages 
against  railroad  :  49  Ga.  373  ;  51/244. 

Before  consignor  can  sue  for  value  of  consigned  goods,  demand  necessary: 
65  Ga.  593. 

Suit  for  breach  of  contract  to  put  plaintiff  in  possession  of  land  "on  or  be- 
fore" certain  date,  demurrable  because  demand  before  such  date :  67  Ga.  602. 

No  demand  necessary  to  begin  suit  against  attorney  for  money  collected, 
except  to  recover  twenty  per  cent,  damages :  71  Ga.  458. 

Cited,  as  to  cross-bill  to  recover  out  of  surplus  of  a  mutual  insurance  com- 
pany, which  the  bill  was  brought  to  distribute :  72  Ga.  406. 

In  suit  for  money  deposited  with  "bucket-shop"  to  cover  "margins,"  de- 
mand necessary  :  82  Ga.  243. 

No  demand  necessary,  before  beginning  action  for  recovery  of  land,  for  non- 
compliance with  conditions  of  grant :  86  Ga.  585. 

§4936.  Implied  obligations  to  pay.      Ordinarily,  when  one  renders  w. <*a.  |^ 
services  or  transfers  property  valuable  to  another,  which  the  latter  3155- 
accepts,  a  promise  is  implied  to  pay  the  reasonable  value  thereof, 
but  this  presumption  does  not  usually  arise  in  cases  between  very 
near  relatives. 

See  87  Ga.  678 ;  92/521,  522,  as  to  services  rendered  by  near  relatives. 

Where  persons,  without  request,  render  services  in  saving  a  vessel,  implied 
promises  to  pay  for  same  on  part  of  owners :  94  Ga.  543. 

No  implied  promise  by  son-in-law  to  pay  doctors  who  attended  his  dying 
mother-in-law,  because  he  was  present  when  they  attended  her:  66  Ga.  50. 

Implied  promise  to  agents'  drafts  for  cotton  purchased,  raised  here  by  ac- 
ceptance of  cotton  consignments,  etc. :  73  Ga.  636. 

§4937.  Joinder  of  legal  and  equitable  actions.     In  suits,  in  the  supe-  Act|  1887> 
rior  court,  founded  on  a  legal  or  equitable  cause  of  action,  for  a  legal  $f^4>  3945> 
or  equitable  remedy,  or  both,  the  petition  shall  be  addressed  to  the 
court  and  shall  set  forth  the  cause  of  action,  legal  or  equitable  or 
both,  and  the  claim  for  legal  or  equitable  relief  or  remedy  or  both, 
plainly,  fully  and  distinctly. 

Bills  in  equity  abolished  ;  all  relief  is  by  petition  :  81  Ga.  129. 

Right  of  amendment  preserved  :  83  Ga.  228  ;  84/278. 

No  more  right  to  equity  than  former  courts  of  equity  afforded  :  83  Ga.  452. 

Verdicts  and  decrees  may  be  moulded  :  85  Ga.  750. 

See  general  note  after  section  3945,  and  notes  to  sections  4960  and  4833. 

§4938.    (3256.)   Against  different  j^rsons.      Distinct  and  separate  S^6^4- 
claims  of  or  against  different  persons,  cannot  be  joined  in  the  same 
action. 

No  judgment  against  one  defendant  without  the  other,  on  joint  contract:  18 
Ga.  610.  Where  one  dead  :  3  Ga.  104.  Where  one  not  served :  45  Ga.  97.  Not 
trover  with  trespass :  10  Ga.  344.  Not  damages  and  use  and  occupation :  54 
Ga.  296.  Tort  and  contract  cannot  be  joined  in  same  action :  23  Ga.  593 ; 
53/109,  112.  Where  joint  suit  by  several  insurance  companies  could  not  be 
maintained  :  55  Ga.  674.  Where  joint  action  could  be  maintained  against  four 
insurance  companies:  53  Ga.  442. 

Mortgage  on  stock  of  goods  to  secure  two  creditors  severally,  foreclosed  in 
favor  of  both  creditors  at  same  time :  68  Ga.  346. 
84 
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All  kindred  causes  may  be  embraced  and  pai'ties  joined  (by  amendment  if 
necessary)  in  equity  cause,  that  are  necessary  to  adjudicate  questions  at  issue  : 
68  Ga.  507. 

Partnership  notes  and  individual  notes  of  one  member  thereof,  not  joined 
in  same  action  here :  75  Ga.  358. 

Legal  title  in  husband  and  equitable  title  in  wife,  action  of  trespass  by  both 
jointly,  not  maintainable  :  85  Ga.  668. 

Petition  not  multifarious  and  no  misjoinder  of  parties  in  this  case :  86 
Ga.  223. 

Creditors  with  distinct  claims,  properly  joined  in  equitable  suit  against 
debtor  corporation  and  corporators,  to  recover  assets  misappropriated  by  lat- 
ter :  95  Ga.  445 ;  see  also  83  Ga.  471. 

Suit  by  creditors  with  distinct  claims,  against  stockholders  of  insolvent 
bank,  upheld :  95  Ga.  505. 

S45467^'      §4939.    (3257.)  Parties  to  action  on  contracts.      As  a  general  rule, 

3682°2822.  ^he  action  on  a  contract,  whether  express  or  implied,  or  whether  by 

parol  or  under  seal,  or  of  record,  must  be  brought  in  the  name  of  the 

party  in  whom  the  legal  interest  in  such  contract  is  vested,  and 

against  the  party  who  made  it  in  person  or  by  agent. 

Exception  in  case  of  negotiable  security:  1  Ga.  306;  47/622.  "Where  suit 
should  have  been  brought  against  the  principal  and  not  the  agent :  39  Ga.  35  ; 
61/161.  Survivors  of  obligees  of  bond  for  title  bringing  action  for  its  breach  : 
49  Ga.  268.  Where  waiver  of  non-joinder  of  parties  after  verdict,  no  plea  in 
abatement  or  objection  for  variance  between  and  allegations :  56  Ga.  294. 
Must  be  privity  of  contract  between  plaintiff  and  defendant :  10  Ga.  329. 

In  suit  for  commissions,  agent  need  not  join  one  whom  he  has  employed  to 
aid  him  in  conduct  of  agency :  68  Ga.  707. 

One  may  sue  for  the  use  of  as  many  persons  as  are  interested  ;  he  who  sues 
is  real  party  :  68  Ga.  148  ;  see  also  31  Ga.  393. 

If  defendant's  rights  not  affected,  plaintiff's  adding  usees  is  none  of  his  busi- 
ness :  43  Ga.  354 ;  61/671 ;  40/217 ;  52/130. 

See  notes  to  section  5105. 

Judgment  in  favor  of  B.,  administrator  of  E.,  "admininistrator  of  E."  de- 
scriptive only  :  69  Ga.  290. 

Where  guardian  loaned  ward's  money,  taking  note  payable  to  himself  "as 
guardian,"  etc.,  legal  title  in  guardian,  and  words  "as  guardian"  descriptive 
merely  :  69  Ga.  631.  So  as  to  note  payable  to  one  as  administrator:  5  Ga.  56  ; 
or  executor :  51  Ga.  482 ;  or  commissioner  of  a  lunatic :  52  Ga.  27 ;  see  also  33 
Ga.  379 ;  64/485. 

Assignee  of  negotiable  paper  can  sue  in  his  own  name.  Not  affected  by 
equities  between  original  parties,  although  suing  in  name  of  payee  for  his  use, 
when  :  69  Ga.  627. 

Holder  of  note  with  reservation  of  title,  under  blank  indorsement,  can  sue 
in  his  own  name :  69  Ga.  773. 

As  to  notes  negotiable  and  non-negotiable  by  indorsement,  so  as  to  enable 
assignee  to  sue  in  his  own  name,  see  1  Ga.  237. 

Assignee,  by  writing,  of  non-negotiable  promissory  note,  may  sue  maker 
in  his  own  name :  93  Ga.  443. 

Payee  of  bill  of  exchange  can  recover  for  use  of  the  drawer  against  acceptor: 
71  Ga.  33. 

Note  payable  to  order  unindorsed,  suit  by  payee  for  use  of  holder :  95  Ga.  69. 
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Indorsee  of  note  for  collection  for  payee's  account  could  sue  such  note  in 
his  (the  indorsee's)  name:  79  Ga.  137. 

On  bill  of  lading  to  shipper's  order  not  indorsed  by  him,  consignee  could  not 
maintain  action  :  81  Ga.  792. 

Bond  payable  to  one  as  agent,  principal  could  sue  thereon  in  equity  in  his 
own  name,  and  at  law  in  payee's  name  for  his  use :  74  Ga.  720. 

Contract  between  defendant  and  Hall's  Safe  and  Lock  Co.,  sued  on  by  one 
as  manager  of  said  company,  nonsuited  :  69  Ga.  746. 

Action  on  note  payable  to  one  as  agent  for  corporation,  maintained  by 
either :  77  Ga.  252. 

Son  cannot  sue  on  contract  between  mother  and  third  person  to  clothe  and 
educate  son :  72  Ga.  205. 

Suit  against  "Albany  Lodge,"  etc.,  without  alleging  defendant  to  be  either 
a  corporation  or  a  firm,  was  suit  against  nobody,  was  demurrable  and  not 
amendable :  73  Ga.  474. 

Life-insurance  policy  assigned  to  secure  debt  and  debt  paid,  holder  holds  as 
trustee  for  assignor ;  payment  executes  trust  and  title  revests  in  assignor  by 
operation  of  law:  74  Ga.  51. 

Note  payable  to  S.  P.  S.  &  Co.,  sued  on  by  S.  P.  S.,  without  indorsement, 
where  he  did  business  in  firm  name  :  74  Ga.  324. 

No  privity  here,  between  payee  of  note  of  one  member,  indorsed  by  the 
other,  and  purchaser  of  partnership  business:  75  Ga.  513. 

Right  of  action  on  contract  in  firm,  not  in  individual,  though  completed  by 
member  suing :  84  Ga.  5. 

Legal  title  to  mortgage  being  in  one,  who  forecloses  for  another's  use,  upon 
death  of  former  his  representative  must  be  made  party  :  75  Ga.  630. 

Foreclosure  by  transferee  of  mortgage  where  transfer  not  in  writing,  should 
be  in  mortgagee's  name  for  transferee's  use:  90  Ga.  517. 

Suit  by  administratrix  on  written  contract  of  intestate  after  receiver  ap- 
pointed for  the  estate,  not  necessarily  nonsuited  :  79  Ga.  167. 

One  who  wins  at  cards  money  not  belonging  to  the  loser,  liable  to  owner  by 
common  law  independent  of  statute  (Code,  §3671) ;  unnecessary  for  owner  to 
sue  in  name  of  loser :  89  Ga.  838. 

Where  three  co-operate  in  service  not  expressly  requested,  but  accepted, 
whereby  contract  to  pay  implied,  understanding  among  them  as  to  division  of 
compensation  does  not  make  joint  contract ;  each  may  recover  separately 
value  of  his  services :  94  Ga.  543. 

§4940.  (3258.)  Parlies  to  actions  for  torts.  An  action  for  a  tort$3873. 
must,  in  general,  be  brought  in  the  name  of  the  person  whose  legal 
right  has  been  affected,  and  who  was  legally  interested  in  the  prop- 
erty at  the  time  the  injury  thereto  was  committed,  and  against  the 
party  committing  the  injury,  either  by  himself,  his  servant  or  agent 
in  his  employment. 

Where  husband  made  lease  in  his  own  name,  and  took  out  warrant  to  dis- 
possess as  agent  for  his  wife,  husband  and  wife  were  properly  sued  jointly  for 
eviction :  72  Ga.  281. 

Legal  title  in  husband  and  equitable  title  in  wife,  action  of  trespass  by  both 
jointly,  not  maintainable:  85  Ga.  668. 

Suit  improperly  brought  against  county  commissioners,  not  amended  to  suit 
against  county  or  commissioners  individually :  75  Ga.  782,  785. 

Ordinarily,  employer  cannot  sue  for  use  of  employee  for  personal  injury  to 
latter :  87  Ga.  386. 
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Defense  to  injunction  that  defendant  did  acts  complained  of  as  agent,  not 
dismissed  because  principal  not  a  party :  87  Ga.  450. 

All  accomplices  in  a  fraud  are  joint  tort-feasors,  liable  jointly  and  severally  ; 
and  plaintiff  could,  at  option,  sue  all  the  conspirators,  or  one  only:  88  Ga.  634. 

One  of  several  owners  of  ferry,  liable  for  tort  of  ferryman,  unless  pleads 
non-joinder  of  other  owners :  91  Ga.  423. 

$$&55,389o.  §4941.  (3259.)  A  tenant  in  common  may  sue  alone.  A  tenant  in 
common  need  not  join  his  cotenant,  but  may  sue  separately  for  his 
interest,  and  the  judgment  in  such  case  affects  only  himself. 

As  a  general  rule  trover  cannot  be  brought  by  tenant  in  common  against  co- 
tenant  :  4  Ga.  428 ;  6/84 ;  29/228.  As  to  one  of  several  tenants  in  common  suing 
separately  in  trover:  6  Ga.  84;  2/330;  28/469.  Where  tenants  in  common  in 
lands  incorporated,  action  for  trespass  should  be  brought  in  name  of  corpo- 
ration :  11  Ga.  556.  One  tenant  in  common  can  only  recover  his  own  interest 
in  suit  in  ejectment:  60  Ga.  129;  58/259-261. 

Joint  demise,  not  prevent  several  verdicts  for  plaintiffs  for  part  of  land, 
based  on  rights  of  some :  66  Ga.  480. 

ACobb4492.  §4942.  (3260.)  Dates  and  amounts  and  initials,  how  set  out.  Dates 
and  amounts  in  pleading  may  be  set  out  in  figures  (or  Arabic  nu- 
merals); and  when  a  party  signs  a  contract  with  the  initials  of  his 
Christian  name  only,  he  may  be  sued  in  the  same  way. 

678Ga.688.       §4943.   Consolidation   of  cases.     Suits  between   the  same  parties, 
65Ga.257.  arising  under  the  same  contract,  involving  the  same  pleas  and  upon 
which  the  same  verdict  may  be  rendered,  may  be  consolidated  if  the 
aggregate  amount  does  not  exceed  the  jurisdiction  of  the  court. 

To  require  consolidation  of  three  actions  on  three  notes,  defendant  must 
show  either  that  he  has  no  defense,  or  that  defense  same  to  all ;  and  in  latter 
case  aver  what  defense  is,  so  court  may  judge  :  64  Ga.  304. 

Suits  between  same  parties,  arising  under  same  contract,  involving  same 
pleas,  and  upon  which  same  verdict  must  be  rendered,  properly  consolidated  : 
64  Ga.  684. 

Consolidation  on  appeal  in  superior  court  when  arising  under  same  con- 
tract, involving  same  pleas  and  where  same  verdict  must  be  rendered,  proper: 
67  Ga.  667. 

Court  cannot,  over  objection  of  either  party,  order  common  law  and  equity 
case  tried  together :  64  Ga.  564. 

Verdict  right,  sustained,  notwithstanding  error  in  ordering  consolidation: 
64  Ga.  564. 

Whex-e  plaintiff  brings  two  actions  on  account  against  same  defendant  to 
same  term  of  justice  court,  defense  same  in  each,  or  none  filed,  consolidated 
on  motion,  if  aggregate  amount  not  exceed  jurisdiction :  65  Ga.  257. 

Debtor  has  right  to  have  several  suits  in  justice  court  consolidated,  if  so 
doing  does  not  oust  court  of  jurisdiction  :  76  Ga.  634. 

Where  order  of  consolidation  would  oust  court  of  jurisdiction,  refused  :  35 
Ga.  82 ;  64/305 ;  13/201 ;  45/124,  96. 

When  city-court  jurisdiction  was  limited  to  .$2,000,  was  not  error  to  refuse 
consolidation  of  two  cases,  by  which  court  would  have  been  ousted  of  juris- 
diction: 79  Ga.  718. 

Judge  cannot  order  two  cases  consolidated,  where  different  parties  and 
rights  involved,  although  evidence  same  in  each:  67  Ga.  339. 
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Where  plaintiff  brought  ten  actions  on  notes  against  same  defendants  in 
same  court,  and  defense  to  each  was  same,  consolidation  at  instance  of  either 
party  discretionary  with  court.  Moving  plaintiff  should  pay  accrued  costs  in 
all  cases  save  one :  79  Ga.  542. 

Where  administrator  of  husband  was  administrator  of  wife  also,  consoli- 
dation was  proper  at  litigated  settlement  of  the  two  estates :  79  Ga.  617. 

84944.   (3261.)  Different  claims  may  be  joined.     All  claims  arising  $$3747, 8759, 

s  \  '  JJ  ...  5000,3077, 

ex  contractu  between  the  same  parties  may  be  joined  in  the  same  a.c*~io&i,  4969. 
tion,  and  all  claims  arising  ex  delicto  may  in  like  manner  be  jomecl. 
The  defendant  may  also  set  up,  as  a  defense,  all  claims  against  the 
plaintiff  of  a  similar  nature  with  the  plaintiff's  demand. 

Where  trespass  and  count  for  profits  and  proceeds  of  same  land  joined :  23 
Ga.  590.  Section  referred  to  and  construed:  54  Ga.  366;  53/112;  49/492,  505; 
55/80,  81 ;  59/610-613 ;  56/354.  Demand  for  damages  not  to  be  joined  with  count 
for  use  and  occupation  :  54  Ga.  293-296.  Where  note  property of  two  and  sued 
by  one  only,  neither  tort  nor  contract  of  the  other  set  off  against  it:  55  Ga. 
356.  To  action  of  trespass,  tort  in  conversion  of  personal  property  set  off:  63 
Ga.  682.  Where  no  amendment  of  count  ex  delicto  and  if  it  was  it. was  too  late 
to  object :  60  Ga.  421 ;  47/596. 

Judgments  set  off  although  one  based  on  action  ex  delicto  and  one  on  action 
ex  contractu:  68  Ga.  406. 

Action  for  breach  of  contract  by  railroad  company  to  ship  hogs,  not  amended 
by  alleging  fraudulent  representations,  not  in  contract,  whereby  damages 
ensued :  68  Ga.  644. 

Damages  for  tort  in  administering  overdose  of  ipecac  not  set  off  against 
insolvent  physician's  bill :  73  Ga.  657. 

Plaintiff's  breach  of  trust  in  management  of  defendant's  business,  pleadable 
in  suit  for  services:  75  Ga.  115. 

Damages  from  tort  not  set  off  against  suit  on  contract :  81  Ga.  210. 

As  to  equitable  set-off,  especially  in  cases  of  insolvency  of  plaintiff:  71 
Ga.  784. 

As  to  set-off  of  claim  ex  contractu  against  tort  in  equity :  63  Ga.  682. 

See  notes  to  section  3745  et  seq.,  and  section  5084  et  seq. 

Where  association  sued  ex-treasurer  and  her  attorney  for  money  due  it, 
treasurer  cannot  set  off  damages  for  malicious  prosecution  ;  nor  can  attorney 
set  off  his  claim  for  fees  for  defending  either  said  prosecution  or  the  action 
for  money, there  being  no  allegation  that  association  is  insolvent:  87  Ga.  203. 

Damages  for  excessive  levy  not  considered  in  an  accounting  ex  contractu:  90 
Ga.  591. 

Existing  tort  (damage  by  overflow  of  mill-race) ,  not  a  set-off  against  threat- 
ened tort  (diversion  of  race  from  its  course) :  90  Ga.  775. 

Action  ex  delicto  amendable  by  setting  up  matter  describing  tort  more 
specifically :  69  Ga.  827. 

Claim  of  one  member  of  a  firm  not  a  set-off  against  suit  by  another  partner 
against  firm :  71  Ga.  682. 

Suit  on  account  must  include  all  items  due  at  time :  84  Ga.  5. 

Sheriff,  obligee  in  two  forthcoming  bonds,  same  principal  and  same  surety, 
may  join  breach  of  both  bonds  in  one  action  :  87  Ga.  566. 

Damages  for  ruining  credit  cannot  be  joined  with  claim  for  money  had  and 
received :  89  Ga.  155. 

Breach  of  warranty  cannot  be  joined  with  ex  delicto  action  for  fraud  and 
deceit  as  to  quantity  of  land  sold :  94  Ga.  183. 
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Declaration  upheld  for  tort  though  in  part  appropriate  to  action  on  con- 
tract :  89  Ga.  161. 

^IH7,3738'      §4945.   Concurrent  suits.     A  plaintiff  may  pursue  any  number  of 
82  Ga.  655.  consistent  concurrent  remedies  against  different  persons  until  he 
obtains  satisfaction  from  some  of  them. 

Suit  by  plaintiff  for  personal  injuries  does  not  prevent  suit  for  same  cause  of 
action  against  another  defendant :  68  Ga.  228. 

Plaintiff  cannot  sue  for  fraud  and  breach  of  warranty  in  the  same  action, 
but  must  elect :  94  Ga.  183. 

Cannot  pursue  inconsistent  remedies :  82  Ga.  655. 

$48i?mS9'  §4946.  (3262.)  When  parties  must  sue  separately .  Courts  will  not, 
in.  one  suit,  take  cognizance  of  distinct  and  separate  claims  of  dif- 
ferent persons,  but  where  the  damage  as  well  as  the  interest  is  sev- 
eral, each  party  injured  must  in  that  case  sue  separately. 

Where  damages  and  interest  several,  must  sue  separately,  demurrer:  12 
Ga.  189.  When  a  joint  suit  by  insurance  companies  could  be  maintained :  55 
Ga.  674. 

One  may  sue  for  use  of  as  many  persons  as  are  interested,  he  who  sues  is 
real  party :  68  Ga.  148 ;  see  also  31  Ga.  393. 

Legal  title  in  husband  and  equitable  title  in  wife,  action  of  trespass  by 
both  jointly,  not  maintainable:  85  Ga.  668. 

"Community  of  interest"  authorizes  joinder  in  equity  :  87  Ga.  316. 

No  misjoinder  where  several  creditors  of  insolvent  join  in  petition  to  set 
aside  fraudulent  purchases  of  their  goods  and  mortgages  thereon  :  92  Ga.  199. 

In  suit  on  guaranty,  non-joinder  of  person  primarily  liable  could  not  be 
taken  advantage  of  by  request  to  charge  in  lieu  of  plea  of  non-joinder:  94  Ga. 
468. 

Creditors  with  distinct  claims,  properly  joined  in  equitable  suit  against 
debtor,  corporation  and  corporators,  to  recover  assets  misappropriated  by 
latter:  95  Ga.  445;  see  also  83  Ga.  471. 

Suit  by  creditors,  with  distinct  claims,  against  stockholders  of  insolvent 
bank,  upheld :  95  Ga.  505. 

^S'5'5681'  §4947.  (3263.)  Suits  by  an  infant  not  void.  A  suit  commenced 
and  prosecuted  by  an  infant  alone  is  not  void,  and  although  the 
suit  is  defective  in  wanting  a  guardian  or  next  friend,  the  defect 
is  amendable  before  verdict  and  cured  by  verdict. 

Stated :  14  Ga.  539 ;  5/475.  May  amend  by  substituting  ward's  name  who 
becomes  of  age,  as  plaintiff  in  lieu  of  the  guardian :  25  Ga.  58.  Should  appear 
by  guardian  where  defendants  or  plaintiffs:  28  Ga.  522.  If  infant  does  not 
choose  one,  court  will  appoint  at  plaintiff's  instance:  29 Ga.  219.  See  Rule  50 
(section  5681)  of  superior  court,  and  Rule  5  (section  5696)  of  equity  rules. 
Infant  married  woman  may  maintain  action  for  divorce :  49  Ga.  378.  As  to 
difference  between  guardian  ad  litem  and  prochein  ami:  59  Ga.  729.  Suit  by 
infant  is  not  void :  61  Ga.  487,  488.    Section  referred  to :  63  Ga.  630,  631. 

See  80  Ga.  345. 

Irregular  or  void  appointment  of  guardian  ad  litem,  not  avoid  minor's  suit: 
67  Ga.  546. 

Minor  may  recover  on  proof  of  title  in  him,  though  suit  by  guardian  and  his 
letters  not  produced.   If  guardian  necessary,  court  should  appoint:  72  Ga.  189. 
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Infant  may  maintain  bill  in  equity,  by  next  friend,  against  guardian,  for 
misappropriation  of  funds :  76  Ga.  422. 

At  majority  of  minor,  next  friend  may  be  stricken  and  cause  proceed. 
More  regular  for  minor  to  sue  by  next  friend,  but  if  next  friend  sue  as  next 
friend  of  minor,  same  in  substance :  78  Ga.  61. 

Infant  bound  by  judgment  in  suit  prosecuted  by  him :  79  Ga.  322. 

Minor  attaining  majority,  next  friend  stricken,  real  plaintiff  still  the  same: 
83  Ga.  566. 

§4948.  (3612.)  Collateral  issues,  how  tried.  All  collateral  issues  in^8'5329' 
the  superior  court,  unless  otherwise  directed  bylaw,  shall  be  tried  by 
J^y- 
Traverse  of  answer  of  defendant  in  garnishment  not  collateral  issue,  and 
may  be  appealed  from:  4  Ga.  393.  A  main  issue  in  the  trial  not  collateral:  24 
Ga.  211.  When  appeal  from  collateral  issue  allowed  from  the  county  court: 
46  Ga.  245 ;  39/714. 

General  Note.  Notes  from  Code  of  1882  : 

Assumpsit  lies  concurrently  with  debt:  1  Ga.  261.  Brief  history  of  the  ac- 
tion of:  1  Ga.  261.  Lies  for  money  paid  on  illegal  contracts,  without  fraud: 
22  Ga.  129. 

Bonds,  action  on  :  1  Ga.  72 ;  4/572 ;  26/220 ;  29/139 ;  30/515 ;  36/562.      On 
United  States  collector's  bond,  will  not  lie  for  private  injuries :  60  Ga.  156. 

Consideration  of  action  :  13  Ga.  201 ;  24/438  ;  35/82 ;  45/96,  124. 

Counts,  joinder  of:  1  Ga.  261;  10/384;  12/189;  13/97;  42/270. 

Debt  lies  concurrently  with  assumpsit:  1  Ga.  261. 

Form  of  action,  no  obstacle  to  recovery:  21  Ga.  256;  39/84. 

Goods  sold  and  delivered,  action  for:  18  Ga.  364;  28/196. 

Indebitatus  assumpsit  will  lie  for  money  to  be  paid,  when :  18  Ga.  364. 

Mistake,  money  paid  by,  recoverable:  7  Ga.  64;  23/477;  28/242;  49/455. 

Money  paid  on  illegal  contract  cannot  be  recovered  back,  the  contract  be- 
ing executed  and  both  parties  being  in  pari  delicto:  30  Ga.  547.  Paid  to  the 
use  of  another,  recoverable:  27  Ga.  174.  Not  paid  over  to  third  party  by 
debtor  at  request  of  creditor,  recoverable :  40  Ga.  217. 

Money  had  and  received,  action  of,  defined  and  discussed:  1  Ga.  140;  61/662; 
27/517  ;  37/424 ;  7/19-60,  64.  Specification  necessary  in  declaration  :  3  Ga.  79. 
When  it  did  not  lie  at  suit  of  administrator  for  proceeds  of  intestate's  land 
sold  illegally:  7  Ga.  60.  For  money  paid  by  mistake:  7  Ga.  64;  3/9;  49/455; 
62/541 ;  28/242.  Tort  may  be  waived  and  suit  brought  for  money :  7  Ga. 
191.  Actual  receipt  of  money,  or  equivalent,  must  be  shown,  to  authorize 
assumpsit  for :  12  Ga.  422.  Will  not  lie  unless  property  has  been  converted  in- 
to money:  27  Ga.  517.  Placed  as  a  pledge,  assumpsit  will  lie  for:  42  Ga.  531. 
When  cannot  recover  money  back :  55  Ga.  235 ;  46/560. 

Parties,  when  and  on  what  terms  plaintiff  may  use  name  of  another  as  a 
party :  6  Ga.  207.  One  may  be  a  party,  both  as  executor  of  maker  of  note  and 
individually  as  indorser :  29  Ga.  455.  Non-joinder  of :  23  Ga.  600 ;  35/66 ;  40/127  ; 
41/117.  Misjoinder  of:  3  Ga.  575;  12/189;  18/610;  27/92.  Nominal  parties, 
suits  by :  23  Ga.  309. 

Quantum  meruit,  action  on  :  8  Ga.  71 ;  12/45;  22/541 ;  25/675;  39/81. 

Quantum  valebat,  action  on  :  16  Ga.  154. 

Statutes,  actions  under:  1  Ga.  514,  524;  10/162;  12/104;  17/625;  18/52. 

Use  of  another,  actions  for :  7  Ga.  60 ;  21/576  ;  25/400 ;  26/395  ;  27/58  ;  35/267  ; 
38/350;  40/217. 
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Work  done,  actions  for :  1  Ga.  261 ;  17/588 ;  20/359 ;  25/24,  675 ;  28/247.  Fail- 
ure to  perform  contract  for  work :  30  Ga.  1.  Failure  to  pay  for  work  done :  42 
Ga.  463. 

Notes  from  decisions  since  Code  of  1882: 

Assumpsit,  where  plaintiff  has  performed  his  part  of  contract,  assumpsit  lies 
to  recover  money  due  thereunder :  75  Ga.  450.  No  recovery  for  laying  conduit 
and  repairing  hydrant,  under  instructions  to  cut  off  hydrant :  75  Ga.  833. 

Money  had  and  received,  action  for,  lies  for  proceeds  of  crop  from  which 
debt  is  to  be  paid,  after  lapse  of  sufficient  time  for  it  to  have  been  sold  ;  sale 
then  presumed :  89  Ga.  799.  In  suit  for  money  had  and  received  for  plaintiff's 
use,  proof  that  it  was  his  money,  vital :  90  Ga.  698.  Money  placed  by  debtor 
with  creditor's  attorney  to  be  applied  on  debts  and  not  so  applied,  may  be 
recovered  by  former:  84  Ga.  476.  Furniture  sold  with  reservation  of  title, 
purchaser  transferring  to  another,  upon  dealer  rescinding,  second  purchaser 
cannot  recover  money  paid  by  first  without  allowing  for  hire,  etc. :  89  Ga.  251. 

Next  friend,  one  suing  as,  for  another,  bad  form  but  not  material  error:  78 
Ga.  61 ;  89/706 ;  93/55. 

Parties,  misjoinder  of  defendants  is  matter  of  plea  in  abatement  which 
must  be  filed  at  first  term:  75  Ga.  665;  70/578,  585.  See  section  5046  et  seq., 
and  notes.  Bill  to  cancel  deed  as  fraudulent,  etc.,  and  recover  lands  from 
children  of  deceased  grantee,  non-resident  child  proper  but  not  necessary 
party :  95  Ga.  44. 

Quantum  meruit,  son  nursing  infirm  father  until  death,  upon  express  promise 
of  devise  of  home  place,  entitled  to,  where  insanity  supervened  and  prevented 
will :  87  Ga.  678.  No  recovery  on  quantum  meruit  where  suit  is  for  a  reward  : 
79  Ga.  658. 


CHAPTER  2. 

ACTIONS,    WHERE    AND    HOW    BROUGHT. 


ARTICLE  1. 

OF  THE  VENUE. 


S449553'      §4949.   (3402.)    Civil  cases  at  law.      All  civil  cases  in  law  (except 
5079-         as  hereinafter  provided)  shall  be  tried  in  the  county  wherein  the 
defendant  resides. 

Trespass  quare  clausum  f regit  should  be  brought  in  county  where  defendant 
resides:  34  Ga.  509.  When  defendant  cannot  be  deprived  of  this  right  by 
fraud:  34  Ga.  523.  Cannot  waive  this  jurisdiction  of  suit  in  county  of  resi- 
dence so  as  to  affect  third  persons:  11  Ga.  453.  Bill  to  require  defendant  to 
execute  title  to  land  must  be  brought  in  county  of  his  residence:  37  Ga.  346. 
Application  for  homestead  must  be  made  in  county  where  the  party  lives:  41 
Ga.  128.  Issue  made  under  factor's  or  steamboat  lien  law  to  be  made  in  county 
of  defendant's  residence:  49  Ga.  600.  Residence  for  purpose  of  service  of  suit 
is  where  the  husband  selects :  56  Ga.  51.  Dismissal  on  motion  of  levy  on  judg- 
ment in  claim  case  where  no  jurisdiction  to  render  the  judgment:  63  Ga.  548. 

Possessory  warrant  not  such  civil  case  as  must  be  brought  where  defendant 
resides:  67  Ga.  616. 
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Where  landlord  foreclosed  mortgage  in  superior  court  of  tenant's  county, 
it  had  jurisdiction  of  bill  filed  by  tenant  by  way  of  defense  :  72  Ga.  874. 

Plaintiff  in  ejectment  living  in  another  county,  court  nevertheless  has  ju- 
risdiction of  equitable  defense  asking  recovery  against  plaintiff :  75  Ga.  684. 

Where  act  incorporating  defendant  did  not  locate  it  in  any  particular  county, 
venue  was  in  county  where  it  established  office  "for  .  .  .  electing  officers, 
and  .  .  .  conducting  its  financial  operations" :  83  Ga.  550. 

Generally,  domestic  corporation  resides  where  its  principal  office  is  sit- 
uated :  91  Ga.  223. 

Superior  court  of  county  of  mortgagor  company's  residence  may  decree 
foreclosure  sale  of  railroad  continuing  into  another  State,  directing  receiver, 
mortgagor  and  mortgagee  to  execute  deed  to  whole  property :  94  Ga.  307. 

Debtor  by  account  cannot  be  sued  jointly  with  guarantor,  in  county  of  lat- 
ter's  residence:  91  Ga.  302. 

Declaration  failing  to  allege  that  defendant  resided  in  county,  demurrable 
but  amendable :  93  Ga.  724. 

§4950.  (4183.)  Equitable  proceedings,  venue.  All  petitions  for  equita-  ^g1' 4915, 
ble  relief  shall  be  filed  in  the  county  of  the  residence  of  one  of  the  de- 
fendants against  whom  a  substantial  relief  is  prayed,  except  in  cases 
of  injunctions  to  stay  pending  proceedings,  when  the  petition  may  be 
filed  in  the  county  where  the  proceedings  are  pending:  Provided,  no 
relief  is  prayed  as  to  matters  not  included  in  such  litigation. 

General  Note.  Notes  from  Code  of  1882 : 

Administrator,  as  to  jurisdiction  on  bill  against,  for  injunction  and  ac- 
count :  21  Ga.  245. 

Agent,  linking  principal  with,  on  general  allegations  of  fraud,  does  not  give 
jurisdiction  when  principal  lives  in  another  county  :  44  Ga.  9  ;  58/11. 

Amendment  to  bill  not  permitted  where  it  would  compel  attendance  of  de- 
fendant out  of  his  county  :  16  Ga.  446. 

Award  of  arbitrators  returned  to  court  does  not  give  equity  jurisdiction  of 
party  residing  in  another  county :  41  Ga.  23,  24. 

Claim  interposed  to  sale  of  land  gives  equity  jurisdiction  of  plaintiff  in  fi. 
fa. ,  residing  in  another  county  :  3  Ga.  112 ;  23/597. 

Combination,  fraudulent,  in  case  of  defendant  liable  to  suit  in  county  of 
residence  of  either :  14  Ga.  342 ;  20/645  ;  21/454. 

Common-law  action  in  county  where  suit  pending,  equity  has  jurisdiction  : 
20  Ga.  379  ;  23/415. 

Conveyance,  bona  fides  of,  may  be  inquired  into,  in  county  in  which  land  does 
not  lie:  26  Ga.  368. 

Cross-bill,  court  in  which  original  is  pending  has  jurisdiction  of:  27  Ga.  178. 

Discovery,  court  of  equity  has  jurisdiction  of  a  person  for,  out  of  county  of 
his  residence  :  15  Ga.  76. 

Equity  case  not  "civil  case"  in  meaning  of  Constitution  of  1798:  3  Ga.  575; 
4/571 ;  12/77.  Defendant  to  bill  in  equity  may  be  called  out  of  county  to  an- 
swer injunction  :  19  Ga.  471.  Injunction  may  be  ordered  at  chambers  out  of 
county  of  defendant's  residence :  21  Ga.  6.  Bill  may  be  good  for  injunction 
but  not  for  relief,  when :  29  Ga.  34 ;  38/403 ;  39/533 ;  42/626.  Proceedings  in 
equity  must  be  begun  in  some  one  county  where  court  has  jurisdiction  on  ac- 
count of  defendant's  residence,  or  some  other  account:  4  Ga.  571,572;  12/77; 
19/501.  There  are  cases  in  which  a  person  may  be  sued  out  of  his  county  :  18 
Ga.  668.    Court  of  county  where  defendant  resides  has  jurisdiction  of  bill  to 
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correct  deed  to  land  for  fraud  :  34  Ga.  53;  40/288-290.     Also,  of  bill  to  require 
defendant  to  execute  title :  37  Ga.  346. 

Interpleader,  as  to  jurisdiction  of  bill  of,  when  defendants  live  in  several 
counties :  40  Ga.  225. 

Levy  on  personal  property  in  one  county  does  not  give  court  jurisdiction  of 
the  person  of  a  party  in  another :  7  Ga.  238. 

Partners,  suits  against,  may  be  tried  in  the  county  of  either :  54  Ga.  486  ;  but 
see  55  Ga.  329. 

Receiver,  as  to  authority  of  court  to  compel  defendant  to  attend  out  of  his 
county  on  bill  for  appointment  of:  15  Ga.  458. 

Relief,  court  of  equity  has  no  jurisdiction  for,  against  a  person  out  of  county 
of  his  residence:  15  Ga.  76  ;  22/190.  Substantial,  prayed  against  all  of  several 
defendants,  suit  may  be  brought  in  county  of  any  :  35  Ga.  208 ;  61/125  ;  58/403  ; 
53/185;  51/291,  298;  50/572.  Substantial,  prayed  against  some,  and  object  of 
bill  to  set  aside  sale  of  stock  in  manufacturing  company:  61  Ga.  120.  Bill  in 
county  of  defendant  against  whom  substantial  relief  is  not  prayed,  demur- 
rable :  57  Ga.  75. 

Return  of  sheriff,  "not  to  be  found,"  as  to  defendant,  no  ground  of  demur- 
rer for  want  of  jurisdiction  :  58  Ga.  199. 

Notes  from  decisions  since  Code  of  1882  : 

Administrator,  necessary  and  substantial  party  to  bill  to  set  aside  his  deed  to 
others,  etc.,  as  fraudulent,  bill  filed  in  his  residence  county :  67  Ga.  134. 

Alimony,  where  non-resident  abandoned  his  wife  in  Savannah,  Chatham 
superior  court  has  jurisdiction  of  bill  by  wife  for:  67  Ga.  423. 

Applied,  when  heirs  and  creditors  sue  instead  of  administrator,  wrho  was  in 
collusion  with  defendant:  70  Ga.  328. 

Bills,  in  equity,  except  cases  of  injunction  to  stay  pending  proceedings,  must 
be  filed  in  county  of  defendant's  residence :  70  Ga.  328.  Bill  to  enjoin  trespass 
to  realty  must  be  brought  in  county  of  defendant's  residence:  70  Ga.  357. 
County  of  residence  as  fixing  venue  of  bill  in  equity :  72  Ga.  30.  Bill  for  ac- 
counting and  specific  performance  respecting  house  and  lot,  not  suit  respect- 
ing title  ;  venue,  county  where  substantial  defendant  resided  :  74  Ga.  387.  Bill 
not  demurrable  because  land  in  another  county  involved :  77  Ga.  455.  Bill  to 
set  aside  sheriff's  deed,  must  be  brought  in  county  of  grantee's  residence :  77 
Ga.  504.  Equitable  amendment  to  declaration  in  ejectment,  demurrable  unless 
it  alleges  that  defendant  against  whom  relief  is  prayed,  is  resident  of  county, 
or  non-resident  of  State:  80  Ga.  551. 

Collusive  sale,  attacked  by  creditor's  bill  in  county  of  debtor's  residence, 
court  had  jurisdiction  of  vendee :  83  Ga.  223. 

Jurisdiction,  not  given  by  residence  of  party  against  whom  no  substantial 
relief  prayed :  65  Ga.  395. 

Pending  proceedings,  court  in  wrhich  instituted  has  jurisdiction  of  plaintiff, 
although  not  county  of  his  residence :  77  Ga.  504.  Bill  filed  to  enjoin  pending 
proceedings  in  county  where  pending,  proper,  though  defendant  resides  in  an- 
other county:  72  Ga.  874.  Levy  of  execution,  etc.,  not  pending  proceedings 
within  meaning  of  this  section  :  93  Ga.  579. 

Railroad,  superior  court  of  mortgagor  company's  residence  may  decree 
foreclosure  sale  of  railroad  continuing  into  another  State  directing  receiver, 
mortgagee  and  mortgagor  to  execute  deed  to  whole  property :  94  Ga.  307. 

Sale  of  stock,  bill  to  defeat,  by  trustee  to  non-residents,  brought  in  com- 
pany's county,  although  attorney  of  non-residents  lived  in  another:  65  Ga.  196. 
y    Sheriff  levying  is  substantial  party  in  suit  to  enjoin  enforcement  of  Gov- 
ernor's fi.  fa.  vs.  treasurer  and  sureties:  66  Ga.  408. 
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Substantial  parties,  shown  on  face  to  reside  out  of  county,  suit  dismissed  on 
demurrer :  69  Ga.  770. 

Tax  execution  against  railroad  company  levied  in  Bibb  county,  where  prin- 
cipal office  located,  superior  court  of  such  county  has  jurisdiction  to  enjoin 
fi.fa.,  etc.:  68  Ga.  312. 

§4951.   (3403.)   Suits  respecting  titles  to  land.     AH  suits  respecting  ^743,^631, 
the  title  to  lands  shall  be  tried  in  the  superior  court  of  the  county 
wherein  the  land  lies. 

Equity  cases  not  embraced  in  term  "civil  cases"  under  Constitution  of  1798: 
12  Ga.  77 ;  4/571 ;  3/575.  Not  required  where  title  incidentally  involved :  21 
Ga.  162.  Nor  where  bill  to  set  aside  sale  of  land  and  cancel  deed  on  ground  of 
fraud  :  34  Ga.  53.  Ejectment  should  be  brought  in  county  where  land  lies :  57 
Ga.  550.  In  county  where  some  of  defendants  reside,  where  bill  to  set  aside 
sale  of  stock  called  realty:  61  Ga.  120;  see  Article  6,  section  16,  paragraph  2, 
Constitution  of  1877. 

Bill  to  cancel  deeds  to  land  does  not  fall  under  this  section  :  67  Ga.  135 ;  see 
also  37  Ga.  346. 

Bill  for  accounting  and  specific  performance  respecting  house  and  lot,  not 
suit  respecting  title :  74  Ga.  387. 

Bill  to  enjoin  trespass  to  realty  is  not  such  suit  respecting  title  as  must  be 
brought  in  county  where  land  lies  :  70  Ga.  357. 

Suit  against  trust  estate  averring  ownership  of  certain  land  is  not  one  re- 
specting title :  70  Ga.  642. 

As  to  Federal  jurisdiction  over  ejectment  arising  under  proceedings  in  bank- 
ruptcy :  75  Ga.  300. 

84952.    (3404.)  Joint  contractors,  partners,  etc.     Joint,  or  joint  and $§5872, 3873, 

°  \  '  '  ■*  '  **  3853. 

several  obligors  or  promisors,  or  joint  contractors,  or  copartners,  re- 
siding in  different  counties,  may  be  sued  as  such  in  the  same  action 
in  either  county  in  which  one  or  more  of  the  defendants  reside. 

Cases  of  joint  obligors  tried  in  county  of  either  obligor:  51  Ga.  468. 

Suits  against  copartners  may  be  tried  in  county  of  residence  of  either:  54 
Ga.  486.  When  joint  bond  sued  on  by  sheriff,  process  directed  to  him,  and 
served  by  him  may  be  objected  to  :  58  Ga.  417.  Drawer  and  indorser  sued  to- 
gether without  joining  the  acceptor :  59  Ga.  840.  Indorser  sued  in  same  action 
and  county  with  the  maker :  63  Ga.  421,  422. 

Allegations  of  bill  set  up  joint  contract  and  court  had  jurisdiction  of  both, 
though  one  resident  of  another  county  :  80  Ga.  604. 

Bill  dismissed  where  it  appears  that  resident  defendant  had  sold  interest  to 
non-resident  defendant:  80  Ga.  729. 

Debtors  by  account  cannot  be  sued  jointly  with  guarantor  in  writing  ;  resi- 
dence of  latter  gives  no  jurisdiction  of  former  to  courts  of  the  county :  91 
Ga.  302. 

Sheriff  who  levied  execution  here  not  being  guilty  of  trespass,  suit  in  his 
county  against  him  and  plaintiff  in  fi.fa.  not  maintainable :  93  Ga.  579. 

Non-resident  subcontractor  not  a  party  to  construction  company's  contract 
to  pay  bills  approved  by  him,  cannot  be  sued  in  county  of  latter's  residence : 
94  Ga.  153. 

Purchaser  of  mortgage  contracting  with  mortgagor  to  pay  mortgage  debt, 
mortgagee  not  being  party,  is  not  joint  obligor  with  mortgagor :  91  Ga.  88. 
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^58732'8691'  §4958.  (3405.)  Maker  and  indorser.  When  a  maker  and  indorser 
of  a  promissory  note  reside  in  different  counties;  they  may  all  be 
sued  in  the  same  action  in  the  county  where  the  maker  resides. 

Principal  and  surety  could  be  sued  together  in  county  of  surety's  residence : 
35  Ga.  269.  As  to  suing  drawer  and  indorser  together  without  joining  acceptor 
in  county  of  drawer:  59  Ga.  840-844.  Where  indorser  of  warranty  not  sued  in 
same  county  with  maker:  59  Ga.  591.  When  one  writing  his  name  across  face 
of  note,  with  word  "indorser,"  sued  in  same  action  with  the  maker:  61  Ga.  112. 

Suit  against  makers  barred  by  former  recovery;  their  residence  in  county 
gave  no  jurisdiction  against  sureties:  65  Ga.  575. 

S?'7'22'  §^954.  (3416.)  Citizens  of  another  State.  A  citizen  of  another 
State,  passing  through  this  State,  may  be  sued  in  any  county  thereof 
in  which  he  may  happen  to  be  at  the  time  when  sued. 

Stated:  18  Ga.  690.  May  also  be  proceeded  against  if  he  has  property  in 
this  State :  30  Ga.  440.  When  service  on  president  of  foreign  corporation  re- 
siding in  this  State,  sufficient :  55  Ga.  36.  Foreign  executors  or  administrators 
coming  in  this  State,  liable  to  be  sued  here  :  60  Ga.  658  ;  56/326. 

See  section  5997  for  annotations  on  removal  of  causes  to  United  States 
courts. 

Applied  to  case  where  non-resident  abandoned  his  wife  in  Savannah  and  she 
brought  bill  in  Chatham  superior  court  for  alimony :  67  Ga.  423. 

Applicable  to  foreign  corporation  :  90  Ga.  522. 

Question  of  suability  and  jurisdiction  is  not  one  so  much  of  citizenship  as  of 
finding:  90 Ga.  522. 


ARTICLE  2. 


Si^JU  f-^C-u-^f     W-X^  CHANGE    OF    VENUE. 


Act351884"5'  §4955.  Change  of  venue.  Whenever,  by  an  examination  voir  dire  of 
$§5874, 4949.  the  persons  whose  names  are  on  the  jury-list  and  who  are  compel- 
lable to  serve  on  the  jury,  the  presiding  judge  shall  be  satisfied  that 
an  impartial  jury  cannot  be  obtained  in  the  county  where  any  civil 
cause  is  pending,  it  shall  be  lawful  for  such  civil  cause  to  be  trans- 
ferred to  any  county  that  may  be  agreed  upon  by  the  parties  or  their 
counsel. 
ApCt35!884"5'  -§4956.  County,  how  selected.  In  the  event  the  parties  *or  their 
counsel  fail  or  refuse  to  agree  upon  any  county  in  which  to  try  the 
cause  then  pending,  the  judge  is  authorized  to  select  the  county  in 
which  the  same  shall  be  tried,  and  have  the  cause  transferred  accord- 
ingly; and  it  shall  be  lawful  for  the  judge  of  the  superior  court, 
when  any  civil  cause  has  been  once  transferred,  to  again  change  the 
venue  from  the  county  to  which  the  transfer  was  first  made  to  any 
other  county,  in  the  same  manner  as  the  venue  was  first  changed 
from  the  county  in  which  said  civil  cause  was  originally  commenced. 
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§4957.  Transcript  of  order  and  record.  The  clerk  of  the  superior 
court  of  the  county  from  which  the  cause  has  been  transferred  shall 
send  a  true  transcript  of  the  order  for  the  change  of  venue  together 
with  a  certified  copy  of  the  record  in  such  cause,  including  deposi- 
tions and  orders  and  all  pleadings,  to  the  superior  court  of  the 
county  to  which  the  case  has  been  transferred. 

§4958.  Further  proceedings.  After  said  cause  is  transferred,  all 
further  proceedings  shall  be  conducted  as  if  said  cause  was  originally 
commenced  in  the  court  to  which  the  same  was  transferred. 

§4959.   Costs.     All  costs  which  accrued  up  to  the  time  of  the  trans-  $5393- 
fer  of  such  cause  shall,  at  the  termination  of  said  cause,  be  paid  by 
the  party  or  parties  against  whom  the  same  may  be  assessed,  to  the 
proper  officers  of  the  county  from  which  said  cause  was  transferred. 


ARTICLE  3. 

SUITS,  HOW    COMMENCED. 


SECTION  1. 

THE  PETITION. 


84960.   (3332,  4175.)  Suits,  how  commenced.     All  suits  in  the  su-  Act  1799, 

.  '  .  .  •  .  Cobb,  470. 

perior  courts  for  legal  or  equitable  relief,  or  both,  shall  be  by  petition  Acts  1887, 
to  the  court,  signed  by  the  plaintiff  or  his  counsel,  plainly,  fully,  $$4838,4840, 
and  distinctly  setting  forth  his  charge,  ground  of  complaint  and  de-  4984.' 
mand,  and  the  names  of  the  persons  against  whom  process  is  prayed. 

Notes  from  Code  of  1882 : 

Illegality  of  consideration  not  under  general  issue :  1  Ga.  68.  A  substantial 
compliance :  2  Ga.  124.  Facts  must  be  plainly  and  distinctly  set  forth :  2  Ga. 
258;  13/192;  18/496.  Conciseness  of  pleading  recommended,  and  certainty  to 
common  intent  in  pleas  :  35  Ga.  320.  Imperfect  signing  of  declaration  curable : 
31  Ga.  337.  Demurrer  properly  refused  to  declaration  setting  forth  cause  of 
action :  41  Ga.  46,  109.  An  amendable  defect  in  declaration  curable  by  ver- 
dict: 3  Ga.  79.  Where  demurrer  too  late  after  case  gone  to  the  jury:  43  Ga. 
280.  Section  referred  to  and  construed  :  49  Ga.  466, 449 ;  50/257  ;  63/197.  Spe- 
cial demurrer  or  objection  to  testimony,  and  not  new  suit,  remedy  for  insuf- 
ficient clearness  in  declaration  :  57  Ga.  144.  Must  be  a  cause  of  action  at  time 
suit  brought:  55  Ga.  329.  Corporation  suing  need  not  set  forth  how  incorpo- 
rated or  aver  itself  a  corporation  :  55  Ga.  672.  No  valid  judgment  unless  par- 
ties so  set  forth  as  to  ascertain  who  are  defendants :  55  Ga.  132.  See  59  Ga.  729. 
Notes  from  decisions  since  Code  of  1882 : 

Administrator's  sale  not  enjoined,  although  certiorari  pending  from  ordi- 
nary's order  authorizing  sale,  certiorari  improperly  pleaded  :  92  Ga.  528.  Dec- 
laration here  set  forth  cause  of  action,  being  suit  against  administrator  for 
money  collected  by  intestate  as  trustee  for  plaintiff :  93  Ga.  723. 
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Allegations,  sufficient  here  without  stating  name  of  officer  of  city  giving 
plaintiff  permission  to  climb  pole  where  injured :  92  Ga.  706.  Declaration  un- 
certain and  indefinite,  properly  dismissed  on  demurrer:  77  Ga.  427.  Refusal 
of  injunction  not  reversed  where  allegations  confused :  65  Ga.  673.  Servant's 
declaration  against  master  charging,  but  not  plainly  and  distinctly  making, 
case  of  criminal  negligence,  demurrable :  82  Ga.  76  ;  see  also  83  Ga.  709.  Alle- 
gations vague  and  uncertain  as  to  claim  for  services  rendered  and  expenses 
incurred  :  69  Ga.  126.  Where  contract  sued  upon  referred  to  another  contract 
for  terms,  latter  not  set  out,  the  action  cannot  be  maintained  :  91  Ga.  113.  In 
damage  suit  cannot  recover  for  acts  of  negligence  not  alleged  in  declaration  : 
93  Ga.  515 ;  see  also  86  Ga.  627.  In  action  for  breach  of  contract  to  deliver 
goods,  the  other  being  bound  to  pay  on  delivery,  plaintiff  must  allege  what: 
93  Ga.  773. 

Allegations  and  proof,  plaintiff  cannot  recover  upon  cause  of  action,  shown 
by  evidence  unobjected  to,  distinct  from  cause  alleged  in  declaration:  95  Ga. 
407.  Allegations  in  physical-injury  case  held  sufficient  to  admit  evidence  of 
plaintiff's  age  and  capacity  to  labor,  and  then  incapacity  to  labor:  66  Ga.  259. 
Declaration  alleging  passenger  ejected  from  train,  run  over  and  killed,  suffi- 
cient basis  for  recovery  under  proof  that  firs.t  train  disabled  him  and  second 
train  killed  him:  68  Ga.  573.     See  notes  to  section  4995. 

Amendable  defect,  not  taken  advantage  of  by  demurrer,  cannot  be  after- 
wards urged  :  75  Ga.  450. 

Amount  of  account  fixed  by  note,  suit  on  note  need  not  set  out  account :  74 
Ga.  361. 

Cause  of  action,  set  forth  in  suit  for  homicide  against  railroad  company  :  93 
Ga.  816.  None  set  out  here :  77  Ga.  307.  Suit  on  promissory  note  not  yet  due, 
sets  out  no  cause  of  action  :  94  Ga.  498.  Declaration  here  set  forth  good 
cause  of  action :  77  Ga.  393.  Amended  declaration  set  forth  cause  of  action 
here,  and  error  to  sustain  demurrer:  80  Ga.  578.  Declaration  here  crudely 
drawn,  but  under  Code  not  insufficient:  79  Ga.  747.  Cause  of  action  set  out 
where  sister  sued  brother  for  value  of  interest  in  lands  conveyed  by  father  to 
defendant  to  defeat  debts :  92  Ga.  280. 

Copy,  letter  of  credit  under  which  drafts  were  drawn  being  substantially  set 
forth,  unnecessary  to  attach:  73  Ga.  636;  citing  65  Ga.  717. 

Demurrer,  not  specially  made  in  writing,  not  error  to  refuse  to  strike  irrel- 
evant matter  upon  motion  made  at  trial:  92  Ga.  132.  Demurrer  sustained, 
declaration  showing  not  entitled  to  recover :  80  Ga.  727.  Declaration  did  not 
set  forth  cause  of  action,  and  demurrer  properly  sustained  :  80  Ga.  732.  Decla- 
ration defective,  not  setting  forth  any  particular  act  of  omission  constituting 
negligence,  not  dismissed  upon  general  demurrer:  92  Ga.  161.  Declaration 
good  in  substance,  although  vague  in  allegations,  not  dismissed  on  general 
demurrer:  91  Ga.  531.  Under  pleadings,  petition  demurrable  specially,  but 
not  generally :  84  Ga.  56.  Declaration  on  construction  company's  promise  to 
pay  bills  when  approved  by  subcontractor,  failing  to  allege  such  approval,  de- 
murrable :  94  Ga.  153. 

Description,  here  sufficient,  of  timber  and  logs  sued  for:  89  Ga.  363. 

Foreign  statute,  plaintiff  relying  on,  for  right  of  action,  must  plead:  83 
Ga.  660. 

Guarantor,  requisite  allegations  and  exhibits  of  declaration  against  guaran- 
tor in  writing  of  payment  for  goods,  etc. :  91  Ga.  302. 

Insurance  policy,  in  suit  against  insurance  company  on  policy,  the  policy 
should  be  set  out  or  described  :  94  Ga.  498. 

Judgment  confessed  for  more  than  declaration  on  note  asked  for,  not  good : 
67  Ga.  770. 
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Lease  not  set  out,  but  allegations  sufficient  to  charge  defendant  as  lessee : 
91  Ga.  222. 

Material  allegations  not  mere  "suggestions  of  counsel,"  but  imputable  to 
plaintiff  as  his  declarations:  90  Ga.  377.  32  Ga.  757,  and  62  Ga.  42,  distin- 
guished. 

Name,  immaterial  by  what,  suit  called,  or  whether  given  any  name:  77 
Ga.  719. 

Pleadings  are  taken  most  strongly  against  pleader:  79  Ga.  315;  69/825. 
Declaration  for  damages  properly  dismissed  on  demurrer :  79  Ga.  315. 

Principal  suing  on  contract  made  with  agent  whose  agency  was  undisclosed, 
cannot  ignore  agency  in  declaration,  but  must  distinctly  set  it  forth:  81  Ga. 
602 ;  citing  30  Ga.  158. 

"Short"  form,  merely  cumulative;  declaration  for  breach  of  bond  substan- 
tially setting  forth  its  contents,  attaching  copy  not  essential:  90  Ga.  756. 

Uniform  procedure  Act  of  1887,  action  in  form  of  bill  in  equity,  amendable 
so  as  to  be  in  harmony  with  said  Act :  84  Ga.  277 ;  83/223 ;  94/780 ;  see  also 
sections  4833  and  4937,  and  notes.  Old  rule  that  equity  not  aid  one  having 
common-law  remedy,  until  after  judgment,  execution  and  nulla  bona  return, 
by  setting  aside  fraudulent  conveyances,  etc.,  abolished  by  Act  of  1887:  83  Ga. 
223.  Where  old  court  of  equity  would  not  have  had  jurisdiction,  superior 
court,  since  Act  of  1887,  has  none:  83  Ga.  451.  This  Act  does  not  give  court 
more  power  than  both  equity  and  law  courts  previously  had :  83  Ga  452,  453. 
Doubtful  whether  strict  equity  rule  for  attaching  exhibits  is  longer  of  force: 
86  Ga.  492.  Refusal  to  hear  proof  in  support  of  petition  for  injunction,  etc., 
until  petition  verified,  not  error:  87  Ga.  25.  The  Act  of  1887  does  not  make 
extraordinary  remedies  available  where  they  were  not  so  before :  88  Ga.  100 ; 
distinguishing  83  Ga.  223.  Does  not  change  the  law  requiring  liens  before 
creditor  can  obtain  receiver:  88  Ga.  144;  81/129.  Plaintiff  may  recover  on 
equitable,  just  as  on  a  legal  title,  since  Act  of  1887  :  90  Ga.  333.  Uniform  pro- 
cedure Act  does  not  abolish  distinction  between  legal  and  equitable  remedies, 
and  mode  of  trial  unchanged:  90  Ga.  597.  Chancellor's  powers  unaffected: 
90  Ga.  597.  Equitable  plea  changed  the  case  into  an  equitable  proceeding, 
and  not  entitled  to  trial  by  jury  on  master's  report:  90  Ga.  596.  This  Act 
cited:  91  Ga.  484;  87/269;  84/576;  92/126;  92/157;  81/129;  85/750;  88/166; 
90/818 ;  92/355.  New  parties  added  by  amendment :  91  Ga.  484.  Filing  amend- 
ment, commencement  of  action  as  to  new  parties :  92  Ga.  123.  Petition  at  law 
against  trust  estate  allowable:  92  Ga.  157.  Equitable  relief,  since  Act  of  1887, 
confined  to  petition  addressed  to  superior  courts,  as  mode  of  obtaining  it:  81 
Ga.  134.  Petition  filed  in  July,  1891,  governed  by  law  of  pleading,  etc.,  as 
shaped  by  legislation  up  to  that  time  ;  if  petition  good,  either  as  legal  or  equi- 
table action,  upheld:  92  Ga.  282.  Demurrer  to  bill  in  equity  for  breach  of 
contract,  before  uniform  procedure  Act,  too  late  after  first  term :  85  Ga.  607. 

§4961.  Petition  to  be  paragraphed.     All  such  petitions  shall  set  forth  ^SjJJ898' 

the  cause  of  action  in  orderly  and  distinct  paragraphs,  numbered^5188- 

consecutively;    and   any    averment    distinctly    and    plainly    made 

therein,  which  is  not  denied   by  the  defendant's  answer,  shall  be 

taken  as  prima  facie  true,  unless  the  defendant  states  in  his  answer 

that  he  can  neither  admit  nor  deny  such  averment  because  of  the 

want  of  sufficient  information. 

Where  defendant  duly  served  and  no  defense  filed,  verdict  directed  for 
plaintiff :  94  Ga.  792. 
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As  to  paragraphing  declaration  on  note,  etc. :  95  Ga.  1. 

Defendant  properly  denied  privilege  of  filing  plea  at  second  term:  95  Ga.806. 

Plea  to  suit  on  unconditional  contract  in  writing,  filed  at  first  term  but  not 
sworn  to,  objection  at  subsequent  term  too  late :  95  Ga.  805. 

No  defense  filed,  all  essential  averments  of  petition  taken  as  true;  verdict 
directed  vs.  telegraph  company  for  penalty:  95  Ga.  806. 

By  reason  of  recent  legislation  the  sections  of  the  Code  of  1882  (section  3389 
et  seq.),  prescribing  particular  forms  of  actions,  were  left  out  of  the  Code  of 
1895 ;  it  was  thought  proper,  however,  to  retain  here  the  annotations  of  de- 
cisions relating  to  such  sections. 

Annotations  relating  to  form  for  recovery  of  real  estate. 
The  fictitious  form  of  pleading  in  ejectment  held  sufficient,  and  consent  rule 
considered  filed:  7  Ga.  172.  Verdict  under  these  forms  should  comprehend 
the  whole  issue  submitted :  17  Ga.  361.  Where  cannot  be  two  actions  for  same 
land :  19  Ga.  124.  When  cannot  be  amended  :  20  Ga.  659 ;  18/399.  May  amend 
by  striking  out  two  of  three  defendants  and  proceeding  against  the  third :  26 
Ga.  238.  When,  on  death  of  codefendant,  can  proceed  against  survivor:  13  Ga. 
282.  When  under  this  form  plaintiff  must  by  abstract  and  evidence  show  title 
in^himself :  52  Ga.  537.  Precise  nature  of  plaintiff's  claim  may  be  set  forth  in 
abstract  of  title :  54  Ga.  195.  Plea  of  usury  attacking  conveyance  in  action  of 
ejectment:  54  Ga.  554.  What  must  be  shown  to  recover  under  bond  for  title 
with  all  purchase-money  paid:  55  Ga.  81.  Rule  of  court  requiring  defendant 
in  ejectment  to  admit  possession  of  the  land,  does  not  apply  to  suit  under 
these  forms :  60  Ga.  582.  When  cannot  make  question  by  demurrer  for  non- 
joinder or  improper  joinder  of  defendants :  61  Ga.  559. 

Relating  to  form  for  recovery  of  personal  property . 

Old  form  may  be  used  :  6  Ga.  213.  When  under  statutory  form:  20  Ga.  426- 
428.     Conversion  prior  to  suit,  nonsuit  will  not  be  allowed  :  56  Ga.  45. 

A  valid  declaration  in  trover,  alleging  conversion  of  property  by  administra- 
tor to  own  use  after  death  of  intestate :  57  Ga.  149. 

Verdict  for  value  of  property,  and  interest,  sustained,  although  amount  of 
profits  claimed  not  set  out  in  declaration,  etc. :  67  Ga.  672. 

Declaration  in  trover  here,  against  county,  insufficient:  77  Ga.  535. 

Declaration  here  for  recovery  of  specific  money,  held  too  vague  and  indef- 
inite as  to  description  :  95  Ga.  670. 

Only  damage  alleged  being  refusal  to  deliver  or  pay  profits,  recovery  greater 
than  alleged  value  of  property,  unauthorized :  88  Ga.  67. 

Relating  to  form  for  recovery  of  money  on  note,  etc. 

Applies  to  written  promises :  12  Ga.  615.  And  to  new  promises :  18  Ga.  379- 
383.  When  one  affixing  his  name  on  back  of  note  comes  within  "written  prom- 
ise": 13  Ga.  311.  Sufficient  to  set  forth  in  the  language  of  the  statute,  and 
amendable:  22  Ga.  586.  Must  set  forth  a  complete  cause  of  action,  under  this 
form  (rf  pleading :  8  Ga.  51 ;  46/462-464.  Note  payable  in  specifics  can  be  sued 
on  under  this  form  :  55  Ga.  29.  Suit  by  corporation  under  this  form  need  not 
aver  itself  a  corporation  or  how  incorporated :  55  Ga.  672.  Accommodation  ac- 
ceptor of  draft  suing  drawer  under  this  form :  54  Ga.  104.  Declaration  against 
administrator  of  A.,  without  stating  he  is  sued  as  administrator:  54  Ga.  537. 
Amendment  of  suit  on  draft  against  drawer,  stating  refusal  to  pay,  dishonor 
and  notice  :  60  Ga.  359.  Copy  of  draft  and  indorsement  as  part  of  declaration  as 
aid  to  defective  allegations:  56  Ga.  86.  Suit  properly  brought  on  a  receipt:  60 
Ga.  499.     Same  on  county  bond,  and  suit  amendable:  54  Ga.  59. 

Copy  of  note  attached  to  declaration,  authorized  admission  of  paper  to  jury: 
65  Ga.  749. 
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Copy  may  be  added  by  amendment,  when  substance  of  the  note  has  been 
set  out :  70  Ga.  578. 

Draft  payable  to  drawer's  order,  unaccepted  and  delivered  to  drawee,  could 
be  sued  on  as  a  note :  70  Ga.  715. 

Drawee's  statutory  action  on  draft  against  drawer,  amendable  by  count  for 
money  had  and  received,  etc. :  73  Ga.  564. 

See  notes  to  law  of  amendments. 

"Where  J.  draws  a  draft  payable  to  himself  or  order,  on  C,  who  accepts  it,  a 
statutory  action  thereon  by  T.  against  C.  lies,  though  draft  not  indorsed  in  any 
manner  by  J. :  79  Ga.  379. 

Suit  was  well  brought  in  short  form  here  :  81  Ga.  454. 

Statutory  complaint  on  note,  omitting  date  of  note  and  copy  thereof,  not 
fatally  defective  ;  amendable  :  83  Ga.  203. 

"Short"  form,  merely  cumulative;  declaration  for  breach  of  bond  substan- 
tially setting  forth  its  contents,  attaching  copy  not  essential:  90 Ga.  756. 

Relating  to  form  of  action  on  policies  of  insurance  ;  insurance  policy  admit- 
ted without  application  here,  the  declaration  not  setting  out  application, 
though  containing  warranties  therein  referred  to  in  policy :  85  Ga.  758. 

Better  to  allege  loss  by  fire  and  compliance  with  conditions  precedent  to  re- 
covery, or  waiver  by  insurer,  defects  amendable  :  67  Ga.  11. 

Relating  to  form  for  recovery  of  money  on  open  account. 

For  rent,  and  held  here  and  how  far  amendable  :  10  Ga.  368.  Proof  of  spe- 
cial contract  for  rent  where  bill  of  particulars  sets  forth  fully  the  contract :  32 
Ga.  542.  Where  bill  of  particulars  sets  forth  the  terms,  there  may  be  in  action 
on  account  a  recovery  on  special  contract:  51  Ga.  289,  290;  56/530;  52/485; 
55/171.  Amended  by  count  for  money  paid  on  parol  contract :  52  Ga.  576. 
What  requisite  in  bill  of  particulars  attached  to  suit  on  :  52  Ga.  93-96.  Quan- 
tum meruit  for  services  may  be  joined  with  count  on  contract,  and  recover 
for  services  if  Contract  not  proved :  59  Ga.  588.  Recovery  on  open  account 
although  special  contract  in  writing  to  pay  all  or  part :  62  Ga.  321 ;  93/599,  721. 
Where  indebitatus  assumpsit  will  lie  to  recover  money,  and  contract  used  as 
evidence  of  the  debt :  75  Ga.  450 ;  see  also  18  Ga.  364  ;  79/444. 

Suit  on  account  must  include  all  items  due  at  time :  84  Ga.  5. 
Relating  to  form  for  breach  of  warranty  in  a  deed. 

Can  be  no  parol  warranty  of  title  of  land  :  55  Ga.  289.  Suit  under  this  sec- 
tion, and  as  to  proof  under  suit  for  breach  of  warranty  in  a  deed :  54  Ga.  82,  83. 

See  notes  to  sections  3612,  3617  and  3804. 

Relating  to  form  of  action  for  words. 

Suit  under  this  form  may  be  accompanied  by  allegations  and  innuendoes 
serving  to  state  cause  distinctly  :  18  Ga.  52.  Under  this  form  everything  nec- 
essary to  maintain  suit  may  be  supplied  by  the  proof:  19  Ga.  588.  Amend- 
ment should  have  been  allowed  ;  office  of  innuendo  explained  :  55  Ga.  219,220; 
see  also  51  Ga.  510. 

Where  not  such  variance  between  proof  and  allegations  as  to  be  fatal :  53 
Ga.  632. 

As  to  suit  for  slander:  68  Ga.  118.. 

Generally. 

Where  no  time  fixed  for  delivery,  of  property,  must  be  demand  and  refusal 
proven  :  10  Ga.  560.  Actions  under  these  forms  amendable  :  14  Ga.  384.  When 
not  amendable  by  inserting  other  plaintiffs:  18  Ga.  399.  Or  by  adding  count 
in  name  of  another:  20  Ga.  659.  When  suit  in  ejectment  by  executor  under 
these  forms  should  be  as  executor:  16  Ga.  190.  Applicable  to  cases  for  and 
against  administrators :  17  Ga,  90.   Usury  pleaded  as  against  recovery  in  eject- 
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ment  under  short  form:  59  Ga.  617.  A  valid  declaration  setting  forth  a  cause 
of  action  against  an  administrator,  although  word  "as'.'  left  out:  54  Ga.  537. 
AVhere  it  did  not  appear  action  was  barred  in  suit  under  short  form  by  admin- 
istrator: 63  Ga.  212.  Statutory  complaints  amendable  like  common-law  dec- 
larations :  83  Ga.  207  ;  see  also  54  Ga.  59. 

^lo6i639496'  §4962.  (4176.)  Discovery.  In  equitable  proceedings,  if  discovery  is 
5056.  sought  of  one  or  more  defendants,  it  shall  be  specially  prayed,  and  in- 
terrogatories regularly  numbered  shall  be  embodied  in  the  petition 
as  to  every  point  on  which  discovery  is  sought,  and  the  names  of  the 
defendants  from  whom  answers  under  oath  or  affirmation  are  re- 
quired. If  discovery  is  waived,  the  answer  is  not  evidence  for  the 
defendant  on  the  final  trial. 

But  omission  to  waive  discovery  does  not  deprive  defendant  of  the  benefit 
of  answer  responsive  to  bill :  51  Ga.  347. 

See  93  Ga.  622,  629,  and  also  sections  3946  and  3949. 


SECTION  2. 

EXHIBITS. 


Acts  1887,  §4963.  Copies,  exhibits,  etc.  Copies  of  contracts,  obligations  to 
$$5642, 5G94.  pay,  or  other  writings  should  be  incorporated  in  or  attached  to  the 
petition  in  all  cases  in  which  they  constitute  the  cause  of  action,  or 
the  relief  prayed  for  must  be  based  thereon.  In  suits  to  recover 
money  on  an  insurance  policy  it  shall  not  be  necessary  to  attach  a 
copy  of  what  may  be  written  or  printed  upon  the  policy,  except  what 
appears  upon  the  face  or  in  the  body  of  the  policy.  In  suits  on  ac- 
count a  bill  of  particulars  should  be  attached.  In  actions  for  the 
recovery  of  land  the  plaintiff  must  attach  an  abstract  of  his  title. 

Stipulations,  warranties,  etc.,  in  application  for  insurance,  not  necessarily 
copied  and  attached  to  suit  on  policy  :  85  Ga.  758  ;  67/11. 

Declaration  for  breach  of  bond  substantially  setting  forth  its  contents,  at- 
taching copy  not  essential:  90  Ga.  756. 


SECTION  3. 

VERIFICATION    AND    SANCTION    OF    PETITIONS. 

^t641887'        §4964.    Verification.     No  petition  need  be  verified  unless  it  seeks 
$4978.         extraordinary  equitable  relief  or  remedy,  in  which  case  it  must  be. 

Amended  at  hearing:  88  Ga.  78. 

V. "'.'n1890'        §4965.    Verification  by  plaintiff  requires  verification  by  defendant.     In 
all  cases  where  the  plaintiff"  files  a  petition  with  an  affidavit  that  the 
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facts  stated  are  true  to  the  best  of  his  knowledge  and  belief,  the  de- 
fendant shall  likewise  verify  any  plea  or  answer. 

§4966.  How  verified.  Petitions  for  a  restraining  order,  injunction, 
receiver,  or  other  extraordinary  equitable  relief  should  be  verified 
positively  by  the  petitioner,  or  supported  by  other  satisfactory 
proofs. 

See  93  Ga.  218 ;  91/84 ;  92/514  ;  90/435. 

Bill  imperfectly  verified  at  date  of  restraining  order,  may  be  duly  verified 
at  interlocutory  hearing  before  appointing  permanent  receiver :  94  Ga.  414. 

Proper  verification  should  precede  action  on  petition,  but  if  defective,  may 
be  supplied  by  affidavit  at  hearing,  in  judge's  discretion:  88  Ga.  78;  76/86; 
80/345. 

§4967.  (4186.)  Sanction  of  judge  to  extra  writs.  If  an  extraordi-  ^^oS5' 
nary  process  or  remedy  is  prayed,  the  sanction  of  the  judge  of  the 
court,  or  of  some  judge  of  the  superior  courts  of  this  State,  must  be 
first  obtained  before  such  process  is  issued,  or  such  remedy  granted. 
The  application  may  be  ex  parte,  and  granted  without  a  hearing  in 
cases  of  manifest  necessity.  In  all  other  cases  the  judge  should  be 
careful  to  allow  a  hearing  before  passing  the  order.  In  all  cases,  on 
ten  days  previous  notice  and  the  filing  of  defendant's  answer,  a  mo- 
tion may  be  made  at  chambers  to  set  aside  or  dissolve  the  order 
granting  the  sanction  of  the  court. 

Bill  properly  filed  without  sanction  where  no  prayer  for  injunction  or  re- 
ceiver :  75  Ga.  40. 

* 

Movant  not  confined  to  matters  arising  subsequent  to  order  granting  injunc- 
tion, in  the  matter  of  modifying  order.  General  rule  is  that  interlocutory 
decree  is  under  control  of  chancellor  until  final  hearing :  75  Ga.  329 ;  see  also 
70  Ga.  542. 

Order  for  defendants  to  show  cause  is  sufficient  sanction  of  bill  for  injunc- 
tion :  80  Ga.  345. 

§4968.   (4187.)   Service  of  such  writs.      When   such  extraordinary $4985. 
process  is  granted,  the  clerk  shall  annex  the  same,  together  with  the 
process,  to  the  original  petition,  and  also  a  copy  thereof  to  the  copy 
petition.     Such  petition  and  process  can  be  served  only  by  a  sheriff, 
or  his  deputy,  or  a  coroner,  and  must  be  personal. 


SECTION  4. 

CROSS-PETITIONS. 


§4969.   (4181.)  Cross-bills.     A  petition  in  the  nature  of  a  cross-bill  ^f^f- 
need  not  be  filed  in  this  State.     The  defendant  in  every  case  may 
set  up  in  his  answer  any  matter  which,  under  the  English  practice, 
should  be  the  subject  of  a  cross-bill,  and  may  require  therein  any 
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discovery  from  the  petitioner  he  may  desire.  No  supplemental  pe- 
tition need  be  filed  in  this  State.  All  such  matter  shall  be  allowed 
by  way  of  amendment.  If  new  parties  are  necessary,  by  reason  of 
any  matter  thus  set  up  in  the  answer,  or  by  way  of  amendment,  the 
court  shall  give  such  direction  to  the  cause,  to  secure  a  hearing  to 
such  parties,  as  if  a  petition  in  the  nature  of  a  cross-bill  or  supple- 
mental bill  had  been  filed. 

An  original  bill:  3  Ga.  239.  Where  relief  only  by  cross-bill:  44  Ga.  65; 
3/423.  When  bill  of  review  will  lie :  56  Ga.  216 ;  44/546 ;  55/189.  When  bill  of 
review  will  not  lie:  7  Ga.  110;  4/558;  44/142;  39/678,  706;  52/350,  351.  What 
is  a  cross-bill :  14  Ga.  674.  When  cross-bill  may  introduce  new  matter :  13  Ga. 
478.  Answer  not  in  nature  of  cross-bill :  14  Ga.  167.  As  to  supplemental  bill 
bringing  new  parties  into  court :  10  Ga.  298  ;  63/518.  As  to  sanctioning  of :  15  Ga. 
458 ;  17/598.  An  amended  bill  an  original  bill :  11  Ga.  540.  When  no  amend- 
ment so  as  to  add  new  party :  64  Ga.  519.  When  an  amendment  should  have 
been  allowed:  16  Ga.  481.  Parties  by  amendment:  11  Ga.  571;  21/6;  18/437; 
14/255.  When  no  amendment  introducing  new  matter:  66  Ga.  568.  When 
defendant  has  full  relief  by  answer,  not  entitled  to  cross-bill :  20  Ga.  472.  One 
of  joint  complainants  can  amend  bill,  striking  his  name  and  making  himself 
one  of  defendants :  29  Ga.  374.  Construction  of  Act  of  1857  as  to  practice  in 
equity  pleading:  31  Ga.  225-229.  Right,  children  had,  to  supplemental  bill:  31 
Ga.  62.  New  parties  to  original  bill  by  amendment  in  nature  of  supplemental 
bill :  36  Ga.  330.  When  bill  not  multifarious :  41  Ga.  454.  County  where  orig- 
inal bill  pending  has  jurisdiction  of  cross-bill :  27  Ga.  178.  Where  on  amend- 
ment to  bill  by  prayer  for  injunction  defendant  entitled  to  notice:  55  Ga.  639. 
Section  referred  to  and  construed  :  56  Ga.  224 ;  64/360 ;  63/518  ;  62/750.  Bill  in 
the  nature  of  a  bill  of  review  and  brought  in  county  where  first  decree  ren- 
dered :  58  Ga.  403.  Limitations  as  to  bills  of  review  from  time  and  acquies- 
cence :  41  Ga.  142 ;  49/332.  When  parties  not  brought  in  by  cross-bill :  55  Ga. 
138;  59/427.  When  dismissal  of  bill  carries  out  answer  also:  59  Ga.  427; 
58/355.  AVhen  dismissal  of  bill  did  not  carry  cross-bill :  61  Ga.  329 ;  42/391- 
393.  Where  purchaser  at  sheriff's  sale  might  file  a  cross-bill :  61  Ga.  329.  As 
to  amendment  of  cross-bill :  42  Ga.  39.  Where  matter  in  cross-bill  set  up  be- 
fore in  claim  case :  60  Ga.  159.  No  injunction  against  complainant,  cross-bill 
having  no  prayer  for:  49  Ga.  332.  Cannot  claim  damages  from  an  injunction 
by  cx'oss-bill  against  complainants  out  of  the  county  :  49  Ga.  160.  When  cross- 
bill not  dismissed:  49  Ga.  160.  Where  bill  might  be  removed  to  Federal 
court,  although  defendants  set  up  equities  by  cross-bill :  60  Ga.  373.  See  41 
Ga.  243. 

Complainant  in  equity  may  strike  name  of  one  or  more  defendants:  66  Ga. 
382. 

Amendment,  introducing  new  defendant,  attacking  as  fraudulent  convey- 
ances in  original  defendant's  chain  of  title,  barred  here  as  against  new  de- 
fendant :  92  Ga.  123. 

Prayer  for  relief  in  the  answer,  properly  treated  as  a  cross-bill :.  70  Ga.  475. 

Bill  filed  to  distribute  reserve  fund  of  an  insurance  company,  and  cross-bills 
setting  up  claims  in  the  fund,  held  germane ;  such  cross-bill  may  be  filed  when 
the  bill  discloses  rights  in  the  defendant  unknown  before:  72  Ga.  371. 

Under  wife's  bill  against  husband  to  trace  her  funds  which  he  invested  in 
his  own  name,  cross-allegations  seeking  to  obtain  custody  of  child,  to  enforce 
wife's  return  home,  and  to  enjoin  her  alimony  proceedings,  not  germane:  73 
Ga.  276. 
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Cross-bill  to  recover  deed  wrongfully  taken,  germane  to  bill  to  cancel  the 
deed :  74  Ga.  598. 

Dismissal  of  bill  in  equity  on  demurrer  carries  defendant's  cross-bill  out  of 
court  also :  74  Ga.  402. 

Where  so-called  cross-bills  were  answers :  78  Ga.  408. 

Amendment  seeking  accounting  by  president  for  assets,  properly  supple- 
mental to  bill  against  bank  to  reach  equitable  assets:  65  Ga.  603. 

Matter  which  is  proper  material  for  supplemental  bill,  may  be  brought  in 
by  amendment :  86  Ga.  485. 

Supplemental  bill,  in  aid  of  decree  for  land,  specific  as  to  some  parcels  and 
general  as  to  others  upheld,  and  prayer  to  enjoin  interference  with  any,  ger- 
mane :  95  Ga.  440 


SECTION  5. 

DISMISSAL    OF    PETITIONS. 

§4970.  (4190.)  Dismissal  of  petition.  A  petitioner  may  dismiss  his  §$3754, 3787, 
petition  at  any  time,  either  in  term  or  vacation,  so  that  he  does  not 
thereby  prejudice  any  right  of  the  defendant.  If  claims  by  way  of 
set-off  or  otherwise  have  been  set  up  by  the  answer,  the  dismissal 
of  the  petition  shall  not  interfere  with  the  defendant's  right  to  a 
hearing  and  trial  on  such  claims  in  that  proceeding. 

Stated:  61  Ga.  330,  329;  59/427-430;  37/365;  58/356.  Where  trustee  could 
not  dismiss  bill  without  married  woman's  consent:  18  Ga.  374.  Complainant 
dismissing  his  case  with  costs  any  time  before  decree :  24  Ga.  331.  When  plain- 
tiff allowed  by  court  to  dismiss  may  move  to  reinstate :  25  Ga.  369.  Reinstated 
where  bill  dismissed  by  complainant  without  defendant's  consent:  29  Ga.  29. 
Bill  not  dismissed  for  want  of  proper  parties,  but  may  be  amended :  8  Ga.  506. 
When  complainant  in  cross-bill  could  dismiss  his  bill :  20  Ga.  29-34.  When 
married  woman  could  dismiss  her  bill  as  to  separate  estate,  against  wish  of  her 
next  friend :  30  Ga.  334.  Reinstating  a  case  after  it  was  dismissed  daring  the 
war:  35  Ga.  45.  No  decree  on  a  dismissed  bill :  36  Ga.  653.  Where  refused  to 
reinstate  a  bill  for  injunction  dismissed  by  complainant  in  open  court  without 
defendant's  objection:  34  Ga.  306-308.  Dismissal  of  a  bill  did  not  carry  with 
it  the  action  of  trover  for  same  subject-matter :  37  Ga.  566.  Complainant  could 
not  amend  his  bill  by  dismissing  so  as  to  avoid  the  discovery  by  defendant's 
answer  favorable  to  him:  57  Ga.  567. 

Complainant  having  moved  dismissal,  court  cannot  submit  to  jury  issues 
defensive  of  bill,  made  by  answer :  69  Ga.  100. 

Complainant  may  dismiss  at  any  time,  provided  rights  of  defendant  not 
prejudiced  thereby:  69  Ga.  100. 

May  dismiss  after  purpose  to  deny  injunction  announced ;  but  reducing 
judgment  to  writing  and  making  it  part  of  case  is  discretionary  with  judge: 
87  Ga.  451. 

Does  not  thereby  prejudice  rights  of  defendant  by  carrying  out  so  much  of 
answer  as  in  nature  of  cross-bill  praying  affirmative  relief:  69  Ga.  100. 

Bill  charging  fraud  or  collusion  between  trustee  and  his  successor,  dismissed 
by  court  as  to  one  defendant,  and  by  complainant  as  to  other ;  the  case  was 
out  of  court  and  complainant  could  not  appeal :  71  Ga.  80,  85. 
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After  defendant  files  plea  of  set-off,  plaintiff  cannot  dismiss  without  leave: 
74  Ga.  667. 

§$4994,4(6).  §4971.  (4177.)  Informality  not  require  dismissal.  No  want  of  form 
or  omission  of  a  formality  shall  vitiate  or  delay  any  proceedings,  if 
this  Chapter  is  substantially  complied  with. 

When  amendment  allowed  after  demurrer  to  the  bill:  4  Ga.  52.  When 
amendment  to  sworn  answers  allowed :  5  Ga.  390.  Amendments  in  discretion 
of  the  court,  and  as  to  surprise  as  cause  for:  8  Ga.  522.  When  too  late  to  amend 
answer  after  pleadings  made  up  and  cause  set  down  for  hearing :  9  Ga.  592. 
Same  rule  as  to  bill  except  for  special  cause,  and  not  then,  if  its  effect  is  to 
introduce  a  new  cause  of  action:  9  Ga.  137;  14/320;  56/119;  50/53;  59/311. 
Where  continuance  in  appeal  trials  for  amendment  was  not  permitted  :  7  Ga. 
457 ;  8/313.  What  proper  service  of  amendment  so  as  not  to  excuse  defend- 
ant from :  7  Ga.  93,  94.  Where  motion  to  strike  amendment  was  made  too 
late :  16  Ga.  119.  Leave  to  amend  bill,  and  reinstatement,  if  so  done :  18  Ga. 
551-554.  Where  amendment  was  matter  of  substance,  and  should  have  been 
allowed :  25  Ga.  74-76.  Eefused  where  inconsistent  with  the  bill :  56  Ga.  286. 
Where  defendant  amends  answer  to  bill  alleging  insolvency  of  the  guardian 
bringing  bill,  and  requiring  bond  from  him:  27  Ga.  178.  A  second  amendment 
to  a  bill  allowed,  when  :  32  Ga.  181.  Section  cited,  referred  to  and  construed  : 
56  Ga.  195 ;  59/431.  No  amendment  of  bill  before  master :  56  Ga.  119.  As  to 
adding  new  parties  by  amendment :  59  Ga.  311 ;  54/163-165 ;  61/520,  521.  When 
no  affidavit  for  order  to  amend  :  51  Ga.  340, 341.  When  no  amendment  of,  stat- 
ute of  limitations:  49  Ga.  602.  Where  amendment  to  prayer  of  bill  should 
have  been  allowed :  50  Ga.  577. 

Discovery  waived  by  amendment  before  answer  filed :  65  Ga.  604. 

Sworn  bill  not  amended  by  striking  allegations,  nor  inserting  new  cause  of 
action :  66  Ga.  568,  572. 

Bill  amended  by  striking  certain  defendants,  equally  but  not  jointly  liable 
with  defendants  retained :  68  Ga.  57. 

Demurrer  may  be  withdrawn  when  court  intimates  that  it  will  be  over- 
ruled :  70  Ga.  552. 

Irregularities  in  stating  part  of  prayer,  not  rendered  void  as  to  rights  ac- 
quired bona  fide  under  decree:   72  Ga.  725. 

Where  creditor's  bill  is  not  sufficiently  verified  by  affidavit  thereto,  court 
may  allow  same  to  be  verified  at  hearing:  76  Ga.  86.  See  notes  to  section 
4966. 

Where  amendment  to  exceptions  to  auditor's  report  did  not  set  up  new  and 
distinct  cause  of  action :  76  Ga.  422. 

Amendment  to  prayer  of  sworn  bill  need  not  be  sworn  to ;  so  amendment 
adding  new  plaintiff:  82  Ga.  281. 


SECTION  G. 

CERTAIN  FORMS  OF  ACTION  PRESERVED. 

p.64.    '  §4972.   Special  statutory  proceedings,  etc.     Nothing  in  this  Chapter 

shall  repeal  or  affect  the  mode  of  any  special  statutory  proceedings, 
such  as  the  foreclosure  of  liens  and  mortgages,  proceedings  to  eject 
tenants  and  intruders,  claims  and  illegalities,  mandamus,  quo  war- 
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ranto,  prohibition,  habeas  corpus,  establishment  of  lost  papers,  peti- 
tions to  the  judge  of  the  superior  court  at  chambers,  or  other  special 
proceedings  of  like  nature,  nor  the  fictitious  forms  of  pleading  in 
ejectment. 

General  Note.  Notes  from  Code  of  1882  : 

Under  special  and  general  prayer,  can  have  such  relief  under  latter  as  con- 
sistent with  case  under  bill  and  special  prayer:  35  Ga.  114;  14/521;  2/414. 
Requisites  of  a  bill:  6  Ga.  589;  16/164;  15/160,  445;  22/4.  Exhibits  should 
contain  complete  copy  of  proceeding  referred  to :  8  Ga.  43 ;  39/574 ;  43/84 ; 
18/492;  12/417;  13/24.  After  case  given  to  jury,  may  amend  by  addition  of 
copies  of  exhibits:  16  Ga.  67-72;  see  also  Rule  3  (section  5694)  of  equity 
rules  of  superior  court.  Bond  for  title  as  exhibit  must  be  attached  to  bill, 
and  not  merely  referred  to :  12  Ga.  417  ;  53/689 ;  43/79.  As  to  exhibits :  62  Ga. 
678,  679.  Necessary  allegations  in  a  bill  as  to  tender,  same  as  pleading  it  at 
law:  10  Ga.  127;  34/555.  Not  made  by  one  who  is  not  a  party :  14  Ga.  674.  When 
bill  not  dismissed  for  want  of  prosecution,  and  when  notice  of,  requisite :  12 
Ga.  534-546.  When  application  to  dismiss  because  of  service  by  complainant 
came  too  late  after  appearing,  etc. :  26  Ga.  153.  Not  dismissed  for  want  of 
prosecution  at  second  term,  when  all  defendants  not  served,  and  demurrer 
pending:  27  Ga.  92.  When  the  reading  of  part  of  an  answer  gave  the  right  to 
read  the  other  part:  29  Ga.  49.  Copy  of  verdict  in  equity  case  without  bill, 
answer  and  other  parts  of  the  record,  not  evidence:  40  Ga.  11.  Bill  for  injunc- 
tion sworn  to  by  one  of  complainants,  and  form  of  oath :  33  Ga.  138 ;  3/443. 
Where  solicitor  might  swear  to  a  bill :  54  Ga.  163. 

Averments  as  to  time  in  declaration,  and  as  to  promise:  2  Ga.  92.  Declar- 
ing on  new  promise :  9  Ga.  418.  When  case  and  when  trespass  the  action  to 
be  brought  for  injury  by  regular  or  irregular  process:  13  Ga.  260.  As  to 
amount  of  recovery  against  defaulting  officer ;  official  attestation  of  genuine- 
ness of  execution :  17  Ga.  625.  All  exceptions  to  declaration  to  be  made  at 
once :  Rule  44  of  superior  court.  No  consent  to  dispense  with  pleadings 
allowed:  See  Rule  21.  Attaching  bill  of  particulars  to  declaration:  Rule  11. 
See  3  Ga.  79.  Leave  to  amend  bill  of  particulars :  13  Ga.  497.  When  need  not 
attach  bill  of  particulars:  30  Ga.  237.  Proof  of  special  contract  of  rent  under 
short  form  of  pleadings  with  bill  of  particulars :  32  Ga.  542. 
Notes  from  decisions  since  Code  of  1882 : 

Charge  good  law,  but  erroneous  here  because  not  confined  to  case  made  by 
pleadings:  95  Ga.  292. 

As  to  facts  set  out  in  one  count  being  taken  in  aid  of  another :  95  Ga.  272. 

Relief  not  sought  under  special  prayers  of  bill  in  equity  may  be  granted 
under  final  prayer  for  general  relief:  74  Ga.  274. 

Declaration  alleging  carrier's  agreement  to  deliver  goods  in  certain  time, 
without  amendment,  evidence  of  what  was  reasonable  time  inadmissible :  91 
Ga.  382. 

Defendant  may  use  allegations  of  plaintiff's  petition  beneficial  to  himself 
without  offering  declaration  in  evidence :  92  Ga.  188. 

Plaintiff  permitted  to  testify  that  where  she  was  ejected  from  defendant's 
street-car,  there  was  no  police  protection  for  ladies,  although  not  alleged  in 
petition :  93  Ga.  457. 
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ARTICLE  4. 

FILING,  PROCESS,  AND  SERVICE. 

ACoDb!3474.       §4973.   (4184,3333.)    Time  of  fling  to  be  indorsed.      Upon  every  pe- 
$$4964, 4967.  tition  the  clerk  shall  indorse  the  date  of  its  filing  in  office,  which 
shall  be  considered  the  time  of  the  commencement  of  the  suit.     No 
petition  shall  require  the  sanction  of  the  judge  before  its  filing,  un- 
less it  pray  some  extraordinary  remedy. 

When  commencement  of  new  suit  dated  after  dismissal  of  first  suit:  22  Ga. 
359.  Filing  of  declaration  in  clerk's  office,  commencement  of  the  suit:  37  Ga. 
32.  "Where,  after  commencement  of  ejectment  suit,  it  dates  from  time  third 
person  made  party:  47  Ga.  540.  Section  referred  to  and  construed:  63  Ga.  240; 
49/466  ;  51/204.  Filing,  and  service  on  defendant :  50  Ga.  416  ;  51/609.  A  suit 
in  a  court  with  no  jurisdiction  is  no  suit  at  all :  50  Ga.  263.  Service  acknowl- 
edged with  waiver  of  process  and  time  of  filing:  51  Ga.  210.  Analogizing  the 
case  of  a  certiorari  to  the  law  of  this  section  :  60  Ga.  633. 

Cited :  79  Ga.  535 ;  69/50. 

Mere  filing  in  office,  unless  followed  by  proper  service,  not  commencement 
of  suit :  65  Ga.  633. 

Too  late,  after  acknowledgment  of  service  and  confession  of  judgment,  to 
object  that  no  entry  of  filing  on  declaration  ;  judgment  binds  third  parties :  68 
Ga.  826. 

Equitable  relief  granted  in  common-law  proceeding  commenced  twenty 
days  before  court :  77  Ga.  227. 

Demise  added  by  amendment  at  any  time  to  ejectment  in  "John  Doe" 
form,  but  every  such  is  separate  and  distinct  cause  of  action,  dating  from 
amendment,  not  from  filing  of  original  declaration.  Hence  statute  of  limita- 
tions barred  recovery  here:  81  Ga.  294. 

An  amendment  which  introduces  no  new  cause  of  action  is  not  barred,  if  the 
action  itself  is  not,  but  relates  back  to  filing  of  suit:  94  Ga.  435;  89/349; 
see  also  69  Ga.  50. 

ACobb947i  §4974.  (3334.)  Process  to  be  annexed.  To  every  petition  the  clerk 
Acobb4363  8na^  annex  a  process  (unless  the  same  be  waived),  signed  by  the 
Actf35851"2'  clerk  or  his  deputy,  and  bearing  test  in  the  name  of  a  judge  of  the 
^^4'4983>  court,  and  directed  to  the  sheriff  or  his  deputy,  requiring  the  ap- 
pearance of  the  defendant  at  the  return  term  of  the  court. 

What  next  best  evidence,  after  docket  of  justice  of  peace,  as  evidence  of  serv- 
ice of  summons:  12  Ga.  425.  Sufficient  if  process  signed  by  deputy-clerk  of 
superior  court:  11  Ga.  178.  Order  establishing  copy  declaration  does  not  ex- 
tend to  process  and  service,  waiver:  13  Ga.  218.  Whole  proceeding  defective 
if  no  process  annexed  or  waived :  17  Ga.  67  ;  20/225.  Where  no  service  of  proc- 
ess, judgment  void:  26  Ga.  140.  As  to  want  of  service  in  a  judgment  against 
an  infant:  27  Ga.  555.  Valid  judgment  on  a  garnishment  must  be  issued  by 
magistrate  who  could  issue  an  attachment:  30  Ga.  159.  Waiver  of  process: 
16  Ga.  194.  Process  directed  to  and  served  by  coroner,  de  facto  valid :  20  Ga. 
336.  Failure  to  annex  process:  22  Ga.  362;  31/503.  Process  should  be  annexed 
and  a  copy  of,  with  petition,  delivered  to  defendant:  31  Ga.  503.  Signature  of 
clerk  necessary  to  validity  of  process :  33  Ga.  190.  Judgment  establishing  copy 
deed  binding  only  on  those  with  notice:  34  Ga.  167.     Attachment  served  by 


1853  FOURTH  TITLE.— CHAPTER  2,  ARTICLE  4.  §4975 

Filing,  process  and  service. 

special  bailiff  of  county  court,  legal :  36  Ga.  95.  Attachment  nisi  for  contempt 
without  process  attached  to  original  bill  or  copy  served,  sufficient:  41  Ga.  466. 
Where  no  process  or  waiver  of  attached,  judgment  void:  52  Ga.  22.  Process 
attached  to  second  original,  though  not  to  original  itself,  judgment  rendered 
valid  after  lapse  of  time:  53  Ga.  291-293.  After  appearance,  appeal,  and  two 
verdicts,  too  late  to  Object  that  process  not  signed  by  clerk :  58  Ga.  304.  When 
too  late  to  object  to  description  of  levy :  59  Ga.  715.  Sufficient  direction  of 
first  and  second  original  process :  63  Ga.  417-419.  Sheriff  may  perform  his  offi- 
cial functions  through  his  deputy :  62  Ga.  267. 

Summons  here  requiring  agent  of  railroad  company,  the  defendant,  to  be 
and  appear,  etc.,  held  good  suit  against  railroad  company:  66  Ga.  86. 

Judgment  good,  although  defendant's  name  erroneously  stated  at  head  of 
process,  being  properly  stated  in  declaration,  and  process  requiring  defendant 
to  appear,  etc:  68  Ga.  828. 

No  process  attached,  no  service  effected,  no  waiver,  proceeding  void  and 
not  amendable :  78  Ga.  790 ;  citing  74  Ga.  94. 

On  suit  in  city  court,  process  requiring  defendant's  appearance  at  impossi- 
ble term  of  superior  court,  void  :  83  Ga.  504. 

Authority  to  acknowledge  service  does  not  give  authority  to  waive  proc- 
ess :  85  Ga.  229. 

Clerk  has  no  power  to  issue  second  process  on  same  suit,  after  appearance 
term,  without  order  of  court :  86  Ga.  314. 

Process  need  not  be  attached  to  declaration  in  attachment :  86  Ga.  652. 

Where  no  copy  process  accompanied  copy  declaration  served  on  defendant, 
dismissal  denied,  original  returned  to  next  term  and  copy  ordered  served  :  87 
Ga.  731 ;  distinguishing  86  Ga.  314 ;  78/790 ;  31/503  ;  20/225  ;  17/67. 

Suit  filed,  etc.,  to  January  term,  process  returnable  to  March  term,  judg- 
ment in  December  set  aside  because  case  assigned  for  trial  ahead  of  regular 
order :  95  Ga.  519. 

84975.    (4185.)   Service  on  non-residents.     If  the  defendant  in  equi-  $$1902,5693, 

2082   4788 

table  proceeding  does  not  reside  in  the  Statef  service  of  the  petition  5030! 

.  ,  Act  I808, 

or  any  order  of  the  court  may  be  made  by  publication.  If  the  non-  Oobb,468. 
resident  defendant  is  represented  in  court  by  an  attorney  at  law  or 
in  fact,  service  on  such  attorney  shall  be  sufficient.  And  in  all 
cases  not  embraced  within  the  foregoing  provisions,  the  judge  may 
prescribe  for  extraordinary  service  according  to  the  exigencies  of 
each  case. 

Publication  under  the  Act  of  1838 :  5  Ga.  507 ;  3/23.  None  are  defendants  to 
bill  but  those  described  and  named,  and  against  whom  subpoena  prayed  :  5  Ga. 
251.  Where  court  may  proceed,  although  formal  parties  out  of  court's  juris- 
diction not  served  :  7  Ga.  94.  Where  bill  not  dismissed  for  want  of  service  of 
parties,  etc. :  12  Ga.  534.  Service  of  bill  by  copy  left  at  defendant's  residence, 
and  where  out  of  State  by  service  oh  his  attorney  :  19  Ga.  527-532.  Statements 
of  counsel  as  to  service,  etc. :  21  Ga.  359.  Practice  as  to  service:  12  Ga.  553. 
Where  demurrer  heard  before  portion  of  parties  served  :  21  Ga.  358.  Prema- 
ture motion  to  dismiss  bill  before  all  parties  served :  27  Ga.  92.  Service  of  a 
bill  may  be  made  by  a  private  person  :  56  Ga.  192. 

Foreign  minors,  served  by  publication,  when  parties  to  bill:  77  Ga.  340. 

Act  of  1885  (p.  56)  amending  section  4185,  unconstitutional ;  it  contains  mat- 
ter different  from  what  is  expressed  in  its  title :  87  Ga.  85. 
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Actsi895         §4976.   Service  by  publication,  when.      Where  any  non-resident  or 

p-  42-        person  unknown  claims  or  owns  title  to,  or  an  interest,  present  or 

contingent,  in  any  real  or  personal  property  in  this  State,  service  on 

such  non-resident  or  unknown  owner  or  claimant  may  be  made  by 

publication  in  cases  affecting  such  property  where  proceedings  are 

.    brought — 

1.  To  remove  a  cloud  therefrom  or  quiet  title  thereto. 

2.  To  cancel  or  set  aside  deeds,  mortgages,  liens,  or  incumbrances 
thereon. 

3.  To  establish,  enforce,  or  foreclose  liens  thereon. 

$4036.  4    t0  enforce,  by  decree  for  specific  performance,  any  contract  in 

reference  thereto. 
$4788.  5^  To  order  the  partition  thereof  by  division  or  sale. 

6.  To  make  any  decree  or  order  in  which  the  subject  of  the  action 
is  real  or  personal  property  in  this  State,  in  which  a  non-resident  or 
unknown  person  has  or  may  have  or  claims  an  interest,  actual  or 
contingent,  and  in  which  the  relief  demanded  consists  wholly  or  in 
part  in  excluding  him  from  an  interest  therein. 

7.  Where  a  non-resident  or  person  unknown  has  or  may  have  or 
may  claim  present,  future,  or  contingent  interests'  in  any  property 
in  this  State. 

$3172.  g    ^nd  jn  au  cases  in  which  such  person  may  have  or  claim  any 

interest  in  any  trust  estate  in  this  State,  and  it  becomes  necessary  or 
proper  or  advantageous  to  order  a  sale  of  the  whole  or  any  part  of 
such  property,  service  upon  such  non-resident  or  unknown  person 
may  be  perfected  by  publication. 

Jurisdiction  in  personam  not  acquired  of  foreign  corporation  by  publication  : 
93  Ga.  629. 

$$5382,2743,      84977.  Foregoing   supplemental.      The  provisions  of  the  foregoing 

5030,  5548. 

section  are  supplemental  to  the  other  provisions  m  this  Code  provid- 
ing for  service  by  publication. 

Acts  1889,  §4978.  Service  by  publication.  In  all  cases  where  the  defendant  or 
18)9°iio  other  party  resides  out  of  this  State,  and  it  is  necessary  to  perfect 
$§4788, 2743.  service  upon  such  person  by  publication,  upon  the  fact  being  made 
to  appear  to  the  judge  of  the  court  in  which  suit  is  pending,  either 
in  term  or  vacation,  said  judge  may  order  service  to  be  perfected  by 
publication  in  the  paper  in  which  sheriff's  advertisements  are  printed, 
twice  a  month  for  two  months.  Said  published  notice  shall  con- 
tain the  name  of  the  parties  plaintiff  and  defendant,  with  a  caption 
setting  forth  the  court  and  term  and  character  of  the  action,  and 
a  notice  directed  and  addressed  to  the  party  to  be  thus  served, 
commanding  him  to  be  and  appear  at  the  next  term  of  the  court, 
and  shall  bear  test  in  the  name  of  the  judge  and  be  signed  by  the 
clerk  of  said  court. 
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§4979.  Copy  of  publication  to  be  filed.  In  all  cases  where  the  resi-  ^nJ890"1' 
dence  or  abiding-place  of  the  absent  or  non-resident  party  is  known, 1889'  p-111- 
the  party  obtaining  the  order  shall  file  in  the  office  of  the  clerk,  at 
least  thirty  days  before  the  term  next  after  the  order  for  publication, 
a  copy  of  the  newspaper  in  which  said  notice  is  published,  with  said 
notice  plainly  marked,  and  thereupon  it  shall  be  the  duty  of  said 
clerk  at  once  to  inclose,  direct,  stamp  and  mail  said  paper  to  said 
party  named  in  said  order,  and  make  an  entry  of  his  action  on  the 
petition  or  other  writ  in  said  case.  When  publication  is  ordered, 
personal  service  of  a  copy  of  the  petition,  process,  and  order  of  pub- 
lication, out  of  the  State,  shall  be  equivalent  to  deposit  in  the  post- 
office,  when  proved  to  the  satisfaction  of  the  judge,  by  affidavit  or 
otherwise. 

§4980.  Judge  to  determine  if  service  properly  perfected.  In  all  cases 
where  service  by  publication  is  ordered,  it  shall  be  the  duty  of  the 
judge  trying  the  case,  before  the  trial  thereof,  to  determine  whether 
such  service  has  been  properly  perfected,  and  to  write  an  order  to 
that  effect  upon  the  petition  in  said  case  as  showing  service  thereof, 
which  shall  also  be  entered  upon  the  minutes  of  the  court. 

§4981.    (3335.)  Appearance  and  pleading  cure  defects.     Appearance  §5oso. 
and  pleading  shall  be  a  waiver  of  all  irregularities  of  the  process,  or 
of  the  absence  of  process,  and  the  service  thereof. 

Where  wife  not  being  served  with  process  in  suit  on  tort,  waived  by  appear- 
ance: UGa.  20.  Appearance  and  pleading  imply  service,  but  cannot  render 
invalid  process  operative :  13  Ga.  218.  Where  appearance  would  be  a  waiver 
of  defect,  if  any,  as  to  process  sheriff  interested  in  :  21  Ga.  383,  384.  Waivers 
by  bail,  and  when  too  late  to  object:  23  Ga.  14.  Cannot  object  to  process 
after  appearance,  judgment  and  appeal:  25  Ga.  646.  Bank  appearing  waiving 
irregularity  in  service  of  writ :  27  Ga.  252.  Appearance  and  defense  when  case 
on  appeal,  too  late  to  object  to  irregularity:  27  Ga.  264.  Return  on  five  of 
eight  defendants  on  foreign  judgment,  presumed  all  appeared:  28  Ga.  226. 
Refusing  to  allow  traverse  of  sheriff's  return  of  service,  defendant  having  ap- 
peared in  the  litigation:  41  Ga.  202.  Pleading  to  the  merits  waives  process: 
43  Ga.  569.  And  waives  service :  56  Ga.  517.  Waives  irregularity  in  service 
also:  56  Ga.  51.  Objection  to  form  of  affidavit  in  attachment  waived  by  ap- 
pearance and  pleading  to  merits  by  defendant:  44  Ga.  454.  As  to  waiver  of 
process :  52  Ga.  22,  23 ;  56/195.  Waiving  ten  days  notice  in  case  of  arbitration, 
by  appearance :  52  Ga.  663.     Section  cited  :  58  Ga.  418. 

Cited :  67  Ga.  526. 

Party  appearing  by  counsel,  and  case  continued  several  terms,  fact  that 
service  too  late  waived  :  65  Ga.  564. 

Confession  of  judgment  waives  service :  67  Ga.  586. 

Appearance  at  an  arbitration  waives  notice :  71  Ga.  860. 

After  answer  filed  and  money  tendered  in  court,  too  late  for  garnishee  to 
question  legality  of  summons,  or  sheriff's  return  :  73  Ga.  735. 

Railroad  company  appearing  and  pleading  to  merits,  estopped  to  attack 
service:  74  Ga.  441. 

Plea  to  merits  is  no  waiver,  if  want  of  service  be  likewise  filed  at  same  time : 
79  Ga.  532. 
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Appearance  and  pleading  to  proceedings  to  establish  lost  note,  not  waiver  of 
process  to  suit  on  said  notes :  68  Ga.  825. 

Appearance  and  pleading  of  guardian,  when  cited  by  ward  before  ordinary, 
waived  process  or  order  of  citation  and  service :  69  Ga.  724. 

Absence  of  process  may  be  waived  by  appearance  and  pleading :  74  Ga.  752 ; 
see  also  73  Ga.  123. 

Defects  in  process,  not  objected  to,  cured  by  judgment:  75  Ga.  164. 

Process  not  directed  to  sheriff  of,  nor  returnable  to  superior  court  o£  any 
named  county,  defect  waived  by  pleading  to  merits:  78  Ga.  215. 

Failure  to  pray  process,  amendable  and  cured  by  appearance  and  pleading: 
86  Ga.  485.  ' 

Appearance  of  wife  by  her  husband  as  agent  is  same  as  appearing  herself: 
71  Ga.  860. 

Administrator's  surety  who,  though  not  served  and  not  answering,  was  in 
court  when  counsel  agreed  for  court  to  try  case  without  jury,  and  did  not  ob- 
ject, bound :  79  Ga.  675. 

Demurring  generally  to  petition  is  pleading  to  merits,  and  is  such  an  ap- 
pearance and  pleading  as  waives  defective  service  :  86  Ga.  485. 

After  hearing  and  overruling  of  demurrer,  too  late  to  move  to  dismiss  for 
want  of  process  and  service :  94  Ga.  780. 

AcobK53.      §4982.   (3336.)    If  the  judge  be  dead,  etc.      If  the  judge  in  whose 

name  the  process  bears  test  is  dead,  or  otherwise  disqualified  at  the 

time,  the  process  shall  be  good  and  amended  on  motion. 

AOobb4868       §4983.   (3337.)  Process  and  service  may  be  waived.     The  defendant 

^508o4'  51°9'  may  acknowledge  service  or  waive  process,  provided  the  same  be  in 

writing,  signed  by  the  defendant,  or  some  one  authorized  by  him. 

Acknowledgment  of  service  by  defendant  of  suit  in  county  not  of  his  resi- 
dence: 5  Ga.  527.  Void  process  not  waived  by  appearance:  13  Ga.  218-222. 
Parties  can  waive  jurisdiction  so  far  as  they  themselves  are  concerned  only : 
14  Ga.  589;  51/210.  Eatification  of  acknowledgment  of  service  by  agent:  20 
Ga.  693 ;  19/596.  One  partner  acknowledging  service  for  partnership  in  pres- 
ence of  and  by  consent  of  the  other:  17  Ga.  348.  Judgment  entered  up  by  an 
attorney  without  authority:  24  Ga.  415 ;  36/108;  39/394.  Acknowledgment  of 
service  at  appearance  term,  binding  defendant:  25  Ga.  593.  Waiver  of  second 
original  and  process  by  indorser :  25  Ga.  37.  Import  of  "due  and  legal  service" 
in  summons :  26  Ga.  409.  Waiver  of  jurisdiction  should  be  in  writing :  29  Ga. 
424.  Where  defendant  by  his  action  estopped  from  denying  service:  52  Ga. 
450.  Judgment  set  aside  where  no  process  or  waiver  thereof:  52  Ga.  22.  Ac- 
knowledgment of  service  and  waiver  of  process  intended  for  original  writ :  53 
Ga.  291-293.  One  partner  not  served  may  at  trial  term  acknowledge  service 
and  waive  copy  and  previous  entry  of  service:  59  Ga.  711.  As  to  confession  of 
judgment  by  agent  of  non-resident  citizen:  40  Ga.  302.  General  judgment  to 
attaching  creditor  where  attorney  acknowledged  service  for  defendant :  64  Ga. 
771,772. 

Cited  :  67  Ga.  586. 

Rule  nisi  to  foreclose  mortgage  may  be  waived  :  68  Ga.  83. 

Acknowledgment  of  service  before  filing  suffices  for  a  judgment,  though  no 
further  notice  and  no  appearance :  70  Ga.  589. 

Attorney  is  authorized  to  acknowledge,  unless  contrary  appears:  71  Ga.  742. 
•  Words  which  constituted  a  sufficient  waiver  of  process:  79  Ga.  747. 

Where  service  and  process  waived  by  agent  and  subsequent  letter  gave  au- 
thority to  waive  service,  prior  verbal  authority  inferred  :  SO  Ga.  393. 
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Authority  to  acknowledge  service  does  not  give  authority  to  waive  process : 
85  Ga.  229. 

Service  of  amendment  is  not  service  of  original  declaration  ;  nor  is  acknowl- 
edgment of  service  :  89  Ga.  246. 

§4984.   (3338.)    When  to  be  filed.     The  original  petition  shall  be  de-  A<^J94'71. 
posited  in  the  clerk's  office  at  least  twenty  days  before  the  term  to  ^91,^4992, 
which  it  is  returnable;   and  if  delivered  within  the  twenty  days,  the 
clerk  shall  make  the  same  returnable  to  the  next  term  thereafter. 

All  original  process  taken  out  within  twenty  days  before  next  term  should 
be  returnable  to  that  term:  6  Ga.  51.  Service  after  return  term  of  process: 
35  Ga.  104.  Where  waiving  the  filing  estopped  from  objecting  that  writ  not 
filed  twenty  days  before  court :  39  Ga.  591. 

Equitable  relief  granted  in  common-law  proceeding  commenced  twenty  days 
before  court:  77  Ga.  227. 

§4985.   (3339.)   Service  of  process,  how  made.     The  clerk  shall  de-  ^iJ^n, 
liver  the  original  petition,  with  process  annexed,  together  with  a  copy  Acobb?472. 
of  the  petition  and  process  for  each  defendant,  to  the  sheriff  or  his  ^is^50"6, 
deputy,  who  shall  serve  such  copy  upon  each  defendant  residing  in  the  ^1899^3505!' 
county,  at  least  fifteen  days  before  the  first  day  of  the  term,  and  1934,' 4742,' 
within  five  days  from  the  time  of  receiving  the  same,  and  make  an  4968>2743° 
entry  of  such  service  upon  the  original  petition,  and  return  the  same 
to  the  clerk.     Leaving  a  copy  at  the  defendant's  residence  shall  be 
a  sufficient  service. 

Leaving  copy  of  a  bill  at  residence  of  defendant,  sufficient  service :  19  Ga.  527. 
Sunday  not  counted  in  five  days  allowed  sheriff  to  serve  writs:  23  Ga.  49; 
33/146.  Where  service  of  second  original  thirteen- days  before  court,  invalid  : 
27  Ga.  226.  The  delivery  of  copy  of  petition  and  process  to  defendant,  essential 
to  service  :  31  Ga.  503.  Where  mistake  of  clerk  in  copying  declaration  did  not 
affect :  36  Ga.  602.  Sufficient  service  to  have  left  writ  for  one  of  same  name  at 
defendant's  residence,  although  defendant  never  knew  of  it:  50  Ga.  101.  Suit 
may  be  brought  against  and  perfected  by  service  on  majority  of  county  com- 
missioners :  54  Ga.  25.  Service  fourteen  days  before  first  day  of  term,  insuffi- 
cient :  57  Ga.  244. 

Service  by  leaving  copy  at  most  notorious  place  of  abode,  good,  though  de- 
fendant absent,  and  wife  illiterate,  etc. :  67  Ga.  356. 

Defendant  served  personally  only  fourteen  days  before  court,  should  appear 
and  demand  full  time,  otherwise  judgment  not  nullity:  67  Ga.  572. 

Leaving  copy  at  family  residence,  good  although  defendant  has  been  absent 
from  State  for  long  time,  his  family  still  residing  in  Georgia:  68  Ga.  286. 

Personal  service  not  essential  to  judgment  in  personam:  70  Ga.  588. 

''Served  J.,  B.  &  Co.,  in  person,"  sufficient  in  suit  against  J.  and  B.,  late 
partners:  72  Ga.  331. 

Process  being  regular,  but  copy  requiring  defendant  to  appear  at  wrong 
time,  judgment  not  set  aside,  etc. :  75  Ga.  789. 

Non-service  not  ground  for  demurrer:  82  Ga.  281. 

No  service,  judgment  a  nullity  :  26  Ga.  140 ;  67/587 ;  83/12. 

Service  irregular  or  defective,  judgment  voidable  only:  26  Ga.  140;  83/12. 

Sheriff's  return  of  service  is  notice  to  purchaser,  in  connection  with  judg- 
ment reciting  service  :  83  Ga.  13 ;  distinguishing  38  Ga.  597. 

Sheriff  cannot  serve  defendant  after  appearance  term :  86  Ga.  314. 
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Continuance  of  case  at  appearance  term  does  not  import  leave  to  extend 
time  for  service :  86  Ga.  314. 

Leaving  copy  at  defendant's  residence,  good  service,  although  he  and  family 
absent  from  county  because  of  epidemic :  95  Ga.  503. 

Actio6877'        §4986.   (588a.)    Service  of  process  where  sheriff  is  sick,  or  a  party. 

$4993.  Whenever  a  sheriff  is  a  party,  or  named  as  a  defendant  in  any  ac- 
tion, or  when  he  is  sick  and  unable  to  act,  and  has  no  deputy,  serv- 
ice of  any  mesne  process,  or  order,  or  extraordinary  writ,  prior  to  final 
judgment,  may  be  made  by  any  constable,  or  bailiff,  of  any  court. 

Special  bailiff  of  county  court  authorized  to  serve  summons  of  garnishment 
on  sheriff:  92  Ga.  409. 

See  notes  to  section  5414., 

AjCti4o878"9,  §4987.  (8263  a.)  Minors  to  be  served,  how.  The  mode  of  service  of 
^2538P3286'W1'^S'  petitions,  citations,  and  other  legal  proceedings  in  the  courts 
4866,4855.  0f  this  State,  on  minors,  shall  be  as  follows:  If  the  minor  is  under 
the  age  of  fourteen  years,  service  is  to  be  perfected  by  delivering  a 
copy  of  said  proceedings,  of  whatever  kind  or  nature  it  may  be,  to 
said  minor  personally,  and  in  cases  where  there  is  a  statutory  or 
testamentary  guardian  or  trustee  representing  the  interest  of  the 
minor  to  be  affected  by  a  legal  proceeding,  service  as  usual  on  said 
guardian  or  trustee  shall  be  sufficient  to  bind  said  minor's  interest 
in  their  control  to  be  affected  by  said  proceedings.  If  the  minor  is 
over  fourteen  years  of  age,  service  may  be  made  by  delivering  to 
him  personally  such  copy.  When  the  returns  of  such  service  are  made 
to  the  proper  court,  and  order  taken  to  appoint  said  minor  a  guard- 
ian ad  litem,  and  such  guardian  ad  litem  agrees  to  serve,  all  of  which 
must  be  shown  in  the  proceedings  of  the  court,  then  said  minor  shall 
be  considered  a  party  to  said  proceedings. 

Acknowledgment  of  service  by  proper  representative  of  minors,  prior  to  Act 
of  1876,  gave  court  jurisdiction  here:  82  Ga.  168. 

Foreign  minors,  served  by  publication,  when  parties  to  bill :  77  Ga.  340. 

Guardian  ad  litem,  appointment  of,  proper,  where  minor  served  with  bill  and 
has  no  guardian:  67  Ga.  247.  Acceptance  of  trust  by  guardian  ad  litem,  and 
proper  exercise  of  discretion  in  making  appointment,  presumed :  67  Ga.  546. 
Practice,  before  and  since  Act  of  1876,  as  to  service  of  minors  and  appoint- 
ment of  guardian  ad  litem:  75  Ga.  792.  Though  guardian  ad  litem  did  not 
formally  accept  appointment  until  after  order  for  sale  granted,  cured  here  by 
other  acts:  81  Ga.  370.  Prior  to  the  Act  of  1876,  service  on  guardian  ad  litem 
was  sufficient  service  on  minor:  82  Ga.  176;  see  also  66  Ga.  647.  Eefusing  to 
act,  service  on  guardian  ad  litem  not  binding:  84  Ga.  583. 

Homestead  property,  children  not  necessary  parties  to  application  by  parent 
for  reinvestment  of:  81  Ga.  370. 

Lunatic,  process  must  be  prayed,  issued  and  served,  not  only  as  to  guai-dian 
of,  but  as  to  lunatic  also:  79  Ga.  492;  distinguishing  21  Ga.  451. 

Minors,  by  next  friend,  made  parties  plaintiff  to  bill  pending,  need  not  be 
served  with  copy  bill:  93  Ga.  419.  Where  order  granted  trustee  to  renew  old 
drills  and  make  new  security-deed,  valid  although  minor  not  served :  66  Ga. 
639. 

Persona]  service  of  little  children,  mere  formality:  66  Ga.  639. 
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§4988.    (3340.)  Entry  of  sheriff  may  be  traversed.     The  entry  of  the^go^ 
sheriff,  or  any  officer  of  the  court,  or  his  deputy,  may  be  traversed  Apct|31866' 
by  the  defendant  at   the  first  term  after  notice  of    such  entry  is  ^f^bSe?' 
had  by  him,  and  before  pleading  to  the  merits;  but  this  shall  not 
deprive  the  defendant  of  his  right  of  action  against  the  sheriff  for  a 
false  return. 

For  fraud  or  collusion  only :  28  Ga.  494,  531.  Ordinary  returns  of  sheriff  on 
process  were  not  traversable:  8  Ga.  317.  Judgment  nullity  where  no  service: 
26  Ga.  140.  No  traverse  where  defendant  appeared  and  participated  in  the  lit- 
igation :  41  Ga.  202.  Entry  of  sheriff  traversed  by  defendant  at  first  term 
after  notice  of  it,  before  pleading  to  merits:  47  Ga.  320;  49/231,  232;  53/492; 
59/607.  And  sheriff  should  be  made  a  party  to  such  traverse :  55  Ga.  677 ; 
56/52.  Section  referred  to  and  construed  :  55  Ga.  398  ;  52/451,452.  Presumed 
officer's  return  within  legal  time,  where  not  dated  :  56  Ga.  282.  Sheriff's  entry 
of  service  before  date  of  process  need  not  be  traversed :  59  Ga.  553.  Where 
under  allegations  of  traverse  of  sheriff's  return  it  was  properly  filed  and  in 
proper  time:  59  Ga.  461. 

Section  applied  :  74  Ga.  754. 

As  to  setting  up  want  of  service  by  affidavit  of  illegality,  record  showing 
untraversed  return  of  service,  etc. :  68  Ga.  215. 

Traverse  of  sheriff's  return  made  at  first  term  may  be  amended  at  subse- 
quent term  by  making  sheriff  a  party  :  76  Ga.  97. 

Party  failing  to  traverse  at  first  term,  in  laches:  77  Ga.  85. 

Where  traverse  of  nulla  bona  return  proper,  officer  who  made  it  not  gener- 
ally necessary  party  :  81  Ga.  162. 

Sheriff's  entry  on  ft.  fa.  under  which  land  sold,  not  traversable  by  third  per- 
sons sued  therefor  :  81  Ga.  254. 

Remedy  for  incomplete  return  is  not  traverse,  but  application  for  amend- 
ment :  89  Ga.  246. 

§4989.  (3341 . )  Second  original  if  defendants  reside  out  of  county.  If  §§5012> 4996- 
any  of  the  defendants  reside  out  of  the  county,  the  clerk  shall  issue  a 
second  original  and  copy  for  such  other  county  or  counties,  and 
forward  the  same  to  the  sheriff,  who  shall  serve  the  copy  and  return 
the  second  original,  with  his  entry  thereon,  to  the  clerk  of  the  court 
from  which  the  same  issued. 

Indorser  sued  out  of  his  county  may  waive  second  original:  25  Ga.  37. 
When  too  late  to  object  to  any  irregularities  in  such  cases :  27  Ga.  263.  Sec- 
ond original  may  issue  by  way  of  amendment  after  appearance  term:  35  Ga. 
269.  When  irregularity  in  second  original  was  not  fatal :  44  Ga.  178 ;  53/291. 
Amendment  of  defective  declaration  and  second  original  allowed :  61  Ga. 
112,  113. 

Service  on  non-resident  partner  presumed  where  firm  represented  by  coun- 
sel and  judgment  against  him  acquiesced  in  fifteen  years :  75  Ga.  215. 

§4990.   (3342.)   If  no  sheriff  or  clerk  be  elected.  ■   If  any  county  shall  Ac<5bb% 
refuse  or  neglect  to  elect  a  sheriff  or  clerk  for  sixty  days  after  a  va-  4370?  ^10)' 
cancy  shall  have  occurred,  suitors  may  apply  to  any  clerk  or  sheriff 
of  an  adjoining  county,  and  have  the  requisite  duty  performed  by 
them,  and  their  acts  shall  be  as  valid  as  if  they  were  officers  of  such 
delinquent  county, 
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$$4984,4973.  §4991.  (3343.)  If  process  be  delivered  too  late.  If  the  process  is  de- 
livered to  the  sheriff,  or  his  deputy,  too  late  for  service  within  the 
time  specified,  he  shall  return  the  same,  with  an  entry,  stating  the 
truth  of  the  case;  and  if  the  defendant  cannot  be  found,  and  does 
not  reside  within  the  county,  the  sheriff  shall  make  return  of  the 
fact  in  the  same  manner. 

Section  referred  to  and  construed :  57  Ga.  246. 

Order  at  second  term  allowing  service  to  be  perfected,  in  discretion  of 
judge :  86  Ga.  74. 

i^icus884"5'      §4992.   Service  too  late,  good  for  next  term.     Whenever  process  is  not 
$$4984, 4973.  serVed  the  lengthy  of  time  required  by  law  before  the  appearance 
term,  such  service  shall  be  good  for  the  next  succeeding  term  there- 
after, which  shall  be  the  appearance  term. 

Construed:  90  Ga.  808;  86/317. 

Sheriff  cannot  serve  defendant  after  appearance  term :  86  Ga.  314. 

ACobb%.  §4993-  (8844- )  tf the  sheriff  is  a  Party>  etc-  If  tne  sheriff  is  a  party 
Acobb!473.  t°  the  cause,  the  process  shall  be  directed  to  the  coroner  of  the 
ACoh8^473.  county,  and  to  the  sheriffs  of  the  adjoining  counties,  and  may  be 
^lllt]' 496'  served  by  either,  as  convenience  may  suggest.  « 

"Sheriffs  of  adjoining  counties"  omitted,  and  defendant  waived  defect,  if 
any,  by  appearing:  21  Ga.  383.  Where  acknowledgment  and  waiver  cured  any 
defect  where  sheriff  interested  :  29  Ga.  197.  When  suit  on  joint  bond  sued  by 
sheriff,  and  process  directed  to  and  service  by  him,  invalid:  58  Ga.  417.  Sec- 
tion referred  to  and  construed :  60  Ga.  228.  Where  sheriff  one  of  defendants 
in  execution,  cannot  levy  execution  on  property  of  cosurety :  60  Ga.  489. 

Service  of  process  from  justice  court  on  sheriff,  by  constable,  good  :  66  Ga. 
150,151. 

^obb^gs       §4994.   (3345.)   Petition  or  process  not  affected  by  formal  objections. 

^foglV/e9/' No  technical  or  formal  objections  shall  invalidate  any  petition  or 

5109-         process,  but  if  the  same  substantially  conforms  to  the  requisitions 

of  this  Code,  and  the  defendant  has  had  notice  of  the  pendency  of 

the  cause,  all  other  objections  shall  be  disregarded:  Provided,  there 

is  a  legal  cause  of  action  set  forth  as  required  by  this  Code. 

Stated  :  18  Ga.  496 ;  36/602.  Where  the  mere  form  of  action  no  obstacle  to 
a  verdict:  21  Ga.  526.  Acknowledgment  and  waiver  of  process:  21  Ga.  420. 
Imperfect  signing  of  declaration  curable  if  good  cause  of  action  set  forth :  31 
Ga.  337.  Where  second  garnishment  allowed  :  39  Ga.  84.  Amendment  of  proc- 
ess not  allowed :  50  Ga.  413-417.  Section  referred  to  and  construed :  61  Ga. 
113;  45/299;  50/417;  51/203-205;  53/293. 

Judgment  good,  although  defendant's  name  erroneously  stated  at  head  of 
process,  being  properly  stated  in  declaration,  and  process  requiring  defendant 
to  appear,  etc. :  68  Ga.  828. 

Defects  in  process  not  objected  to,  cured  by  judgment:  75  Ga.  164. 

Petition  technically  incorrect,  but  cause  of  action  distinctly  set  out,  demur- 
rer overruled :  80  Ga.  302. 

Fireman's  railway  damage  suit,  when  variance  between  allegata  and  pro- 
bata was  substantial,  verdict  for  plaintiff  was  error:  83  Ga.  759. 
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Process  requiring  appearance  at  next  term,  but  erroneously  stating  month 
thereof,  amendable :  86  Ga.  203. 

§4995.  (3346.)  Special  pleadings  not  admitted.  No  special  plead-  <jgj»  sw- 
ings shall  be  admitted  in  the  superior  courts,  and  every  case  shall 
go  to  the  jury  and  be  tried  upon  the  petition,  process,  and  answer 
alone;  and  no  nonsuit  shall  be  awarded,  when  the  cause  of  action  is 
substantially  set  forth  in  the  declaration,  for  any  formal  variance 
between  the  allegations  and  the  proof. 

Notes  from  Code  of  1882 : 
Where  no  sufficient  allegation  to  admit  of  the  testimony :  13  Ga.  97  ;  40/231 ; 
9/160.  To  award  nonsuit  before  plaintiff  closed  his  testimony  is  error:  54  Ga. 
178.  Where  no  variance  between  affidavit  in  attachment  and  the  declaration  : 
14  Ga.  537.  Waiver  of  variance :  39  Ga.  708.  Where  variance  not  fatal :  24  Ga. 
75.  Where  there  was:  2  Ga.  124.  Where  nonsuit  ought  to  have  been 
awarded  :  15  Ga.  491 ;  18/401 ;  56/502  ;  12/429  ;  25/232 ;  32/345 ;  29/269  ;  42/183. 
Should  bfe  where  no  proof:  15  Ga.  491.  Nonsuit  not  awarded  where  jury  might 
have  inferred  facts  from  the  evidence:  56  Ga.  294;  57/28;  22/348;  27/398,  399; 
25/546  ;  25/31 ;  26/617  ;  43/395  ;  55/122 ;  5/172  ;  42/55,  283  ;  32/400  ;  29/58  ;  61/460 ; 
35/132;  59/593.  No  special  pleading  in  ejectment:  6  Ga.  88.  Held  to  the  spe- 
cial contract  alleged  in  the  declaration  :  59  Ga.  588;  22/540;  12/45;  8/71.  What 
not  good  cause  for  nonsuit  in  action  on  guardian's  bond  :  10  Ga.  65.  Must  ex- 
cept to  nonsuit,  to  take  advantage  of  it:  60  Ga.  117.  Where  the  bill  should 
have  set  forth  the  written  contract:  13  Ga.  196.  Nonsuit  ought  to  be  granted 
if  essential  allegations  in  declaration  not  proved  :  16  Ga.  154.  Nonsuit  not  to 
be  granted  where  plaintiff  makes  out  a  prima  facie  case:  17  Ga.  574;  20/480, 
257 ;  37/26 ;  61/37,  38  ;  60/554.  Removal  of  suit  after  nonsuit :  27  Ga.  377.  Proof 
allowed  to  prevent  a  nonsuit:  22  Ga.  348;  57/469.  What  no  ground  for  non- 
suit in  trover:  28  Ga.  469.  Amendment  to  prevent  nonsuit  on  return  of  re- 
mittitur: 28  Ga.  29.  Reopen  the  nonsuit  and  prevent  it  by  other  proof:  42  Ga. 
451-456 ;  54/136 ;  51/529-533  ;  62/455.  When  special  demurrer  and  not  nonsuit 
the  remedy  :  57  Ga.  144 ;  62/50. 

Notes  from  decisions  since  Code  of  1882  : 
Direct  verdict,  court  may,  where  case  turns  on  question  of  law  and  legal  re- 
covery impossible :  86  Ga.  756.     Where  it  was  error  to  direct  verdict  for  de- 
fendant, nonsuit  was  proper:  83  Ga.  441 ;  see  general  note  after  section  4338. 

Negligence,  peculiarly  question  for  jury,  and  if  doubt,  should  be  submitted 
to  jury :  66  Ga.  170.  Nonsuit  awarded  when  one  voluntarily  left  sidewalk  and 
fell  into  excavation  :  66  Ga.  195. 

Nonsuit  granted,  if  plaintiff's  evidence  does  not  make  prima  facie  case  and 
shift  burden:  67  Ga.  739.  Grant  of  nonsuit  upheld,  although  reason  assigned 
wrong:  68  Ga.  155.  Nonsuit  granted  because  facts  did  not  show  promise  by 
defendant  to  pay  money,  so  as  to  form  basis  of  action  :  68  Ga.  264.  As  to  when 
nonsuit  may  be  granted:  69  Ga.  619.  Nonsuit  granted  where  one  railroad 
company  sued,  evidence  showing  damage  by  embankment,  etc.,  of  another,  al- 
though company  sued  be  lessee  of  railroad  of  other :  69  Ga.  763.  Nonsuit  proper, 
where  contract  not  made  out,  and  no  basis  for  quantum  meruit:  72  Ga.  140. 
Nonsuit  granted,  plaintiff  may,  during  same  term,  move  to  reinstate:  72  Ga. 
434.  As  case  appeared  to  court,  nonsuit  proper:  84  Ga.  56.  Judgment  and  ex- 
ecution against  administrators  individually,  action  against  bondsmen  properly 
nonsuited:  84  Ga.  147.  Condition  precedent,  performed  after  suit,  too  late  to 
save  nonsuit:  84  Ga.  401.  Record  so  confused  as  to  render  Supreme  Court 
unable  to  determine  whether  nonsuit  proper,  judgment  affirmed:  85 Ga.  141. 
86 
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Nonsuit  granted,  motion  for  new  trial  not  proper  practice :  85  Ga.  203.  Though 
new  trial  granted  defendant  by  trial  court,  if  it  appears  that  evidence  de- 
mands same,  judgment  for  defendant  as  in  case  of  nonsuit  ordered:  86  Ga. 
232,  233.  Declaration  alleging  unconditional  contract  of  sale,  evidence  not  es- 
tablishing such  contract,  nonsuit :  92  Ga.  97.  Dismissal  for  want  of  evidence 
virtually  nonsuit :  72  Ga.  338 ;  92/522.  Nonsuit  not  granted  where  evidence 
sufficient  to  sustain  verdict  for  plaintiff :  65  Ga.  309.  Question  of  fraud  for 
jury,  and  nonsuit  here  error:  65  Ga.  698.  Court  not  compelled  to  grant  non- 
suit because  it  would  not  be  satisfied  with  verdict  for  plaintiff:  69  Ga.  619. 
Land  was  described  in  declaration  as  "in  9th  district  of  originally  F.,  now  C. 
county  ;"  proof  showed  it  was  in  13th  land  district  of  C.  county,  but  was  in  a 
militia  distinct  called  "Old  9th,"  of  F.  county;  nonsuit  refused:  70  Ga.  343. 
Nonsuit  properly  refused,  where  prima  facie  case  made  out:  72  Ga.  218.  Non- 
suit error  where  evidence  conflicts :  72  Ga.  428.  Nonsuit  improperly  granted 
in  damage  suit  for  personal  injuries,  where  evidence  might  justify  verdict  for 
plaintiff,  and  law  uncertain :  75  Ga.  47.  Though  evidence  of  doubtful  suffi- 
ciency on  several  essential  points,  question  is  for  jury,  and  nonsuit  improper: 
75  Ga.  222.  Negligence  for  jury;  nonsuit  improperly  granted  in  case  where 
child  injured  at  railroad-turntable ;  75  Ga.  637.  Court  cannot  grant  nonsuit 
if  there  is  any  evidence  whatever  to  sustain  action:  80  Ga.  807.  It  appear- 
ing that  plaintiff  was  entitled  to  partition  as  against  defendant's  grantor,  non- 
suit error:  84  Ga.  111.  Nonsuit  error  in  this  case :  84  Ga.  687.  Evidence  tend- 
ing to  sustain  allegations,  nonsuit  error,  when :  84  Ga.  709.  Nonsuit  refused 
when  brakeman  killed  by  being  knocked  from  top  of  car  by  railroad-bridge : 
91  Ga.  676.  Nonsuit  not  granted  where  jury  could  infer  negligence,  etc.,  from 
the  evidence:  92  Ga.  494.  Nonsuit  not  granted,  in  railroad  homicide  case, 
where  jury  might  have  inferred  negligence  by  railroad  :  95  Ga.  547.  Nonsuit, 
technically  none  in  equity,  but  judgment  allowed  to  stand,  when:  66  Ga.  569. 
No  such  thing  as  nonsuit  in  equity  practice :  68  Ga.  482.  No  abuse  of  discre- 
tion in  reinstating  nonsuited  case,  Supreme  Court  not  interfere:  86  Ga.  42. 

Proof  that  lessee  used  and  controlled  road,  sufficient  to  maintain  action  for 
damages :  77  Ga.  584.  Proof  that  property  now  sued  for  by  individual  was 
sworn,  in  a  former  case,  to  be  property  of  his  firm,  not  ground  for  nonsuit,  but 
matter  for  jury  :  78  Ga.  776.  Clerical  omission  in  declaration,  not  basis  of  ob- 
jection to  admissibility  of  evidence :  84  Ga.  279.  Good  plea  not  stricken  be- 
cause no  evidence  to  support  it:  85  Ga.  276.  Proof  of  allegations  not  of  gist  of 
action,  not  essential  to  recovery  :  90  Ga.  124.  New  trial  denied,  where  declara- 
tion amendable  to  conform  to  proof,  if  evidence  admitted  without  objection : 
90  Ga.  656;  see  also  71  Ga.  644,648;  52/15;  74/534;  69/261;  39/708;  86/627. 
Court  should  not  strike,  on  defendant's  motion,  allegations  not  supported  by 
evidence :  92  Ga.  84.  One  alleging  himself  to  be  granite,  etc.,  contractor,  earn- 
ing $150  per  month,  permitted  to  show  that  he  did  manual  work  in  stone  worth 
$5.00  per  day:  93  Ga.  6-8.  Proof  of  contract  with  individuals  as  such,  not 
support  contract  with  them  as  agents  of  corporation :  94  Ga.  104.  Averment 
that  money  loaned  to  an  individual,  not  supported  by  proof  that  it  was  loaned 
to  a  company  for  which  he  was  acting:  94  Ga.  289.  Proof  that  defendant  de- 
clined certain  goods  claimed  to  be  of  certain  value,  but  told  plaintiff  to  sell 
and  render  bill  for  balance,  did  not  support  action  on  account  for  balance :  94 
Ga.  637. 

Variance,  none  where  declaration  describes  land  more  fully  thanuleed :  71 
Ga.  619.  Pleadings  must  conform  to  proof  as  to  representative  character  of 
parties,  before  judgment  awarded :  65  Ga.  493.  Suit  against  two  as  partners, 
evidence  of  several  liability,  demurrable  unless  declaration  amended:  68  Ga. 


1363  FOURTH  TITLE.— CHAPTER  2,  ARTICLE  4.  §  4995 

Filing,  process,  and  service. 

258.  Declaration  alleging  passenger  ejected  from  train,  run  over  and  killed,  suf- 
ficient basis  for  recovery  under  proof  that  first  train  disabled,  and  second  killed 
him :  68  Ga.  573.  Suit  for  damage  to  "mill-timber,"  not  supported  by  showing 
trees  used  for  turpentine :  70  Ga.  720.  When  evidence  of  acts  of  negligence 
not  alleged  in  declaration,  is  in  without  objection,  charge  need  not  confine  jury 
to  those  alleged:  71  Ga.  644.  Plaintiff  held  to  his  allegations,  though  they  be 
needlessly  particular :  74  Ga.  442.  Bill  dismissed  where  proof  makes  entirely 
different  case  from  petition :  75  Ga.  25.  Undertaking  to  carry  from  Eufaula  to 
Albany,  fatally  variant  from  one  to  carry  from  Louisville,  via  Atlanta,  to 
Quitman  :  79  Ga.  128.  Contract  to  deliver  to  B.  for  B.  did  not  support  allega- 
tion to  deliver  to  plaintiff,  a  corporation,  or  to  B.  for  it:  81  Ga.  602.  Allegata 
not  sustained  by  probata  here :  84  Ga.  84.  Evidence  entirely  at  variance  with 
allegation,  inadmissible:  84  Ga.  313.  Immaterial  variance  between  proof  and 
allegations,  not  ground  for  new  trial :  85  Ga.  146.  In  suit  by  one  partner  against 
another,  allegata  and  probata  should  strictly  correspond :  86  Ga.  46.  Plaintiff's 
proof  varying  materially  from  allegations,  and  right  to  recover  doubtful,  ver- 
dict should  be  set  aside:  86  Ga.  623.  Where,  in  suit  by  two  lessors,  joint  title 
alleged,  proof  of  several  title  in  one,  fatal:  87  Ga.  577;  citing  82  Ga.  713;  see 
also  32  Ga.  390 ;  78/345 ;  79/417  ;  compare  66  Ga.  480.  Inversion  of  a  firm  name 
not  fatal,  especially  in  action  in  tort:  87  Ga.  734.  If  facts  set  out  authorize 
substantial  damage,  allegation  that  entire  injury  was  to  peace,  happiness  and 
feelings,  will  not  defeat  recovery  :  87  Ga.  747.  Allegation  that  hand  crushed 
by  eccentric  of  engine  striking  downwards,  proof  that  it  struck  upwards  not 
fatal  variance:  90  Ga.  571.  Where  date  not  vital  element,  variance  of  two 
years  not  fatal  to  declaration  on  contract :  90  Ga.  582.  Nonsuit  for  variance 
between  declaration  and  evidence,  held  proper  here:  92  Ga.  374,  375.  Action 
by  S.  Herrman  &  Bro.,  not  supported  by  evidence  that  injured  horse  belonged 
to  S.  Herrman :  92  Ga.  385.  Variance,  none  substantially  between  allegata  and 
probata,  in  suit  for  injuries  from  tripping  over  telephone-wire :  95  Ga.  529,  530. 
See  notes  to  section  5158,  catchword  "Allegata."  See  also  notes  to  section 
4960  et  seq. 

General  Note. — Exceptions  to  rule  that  defendant  must  have  notice :  5  Ga. 
194.  On  Act  5th  George  II.,  courts  here  have  no  extraterritorial  jurisdiction: 
5  Ga.  497.  Yet  a  foreign  citizen  may  waive  his  rights  and  become  amenable  to 
process  here :  8  Ga.  83.  Where  agent  could  not  bind  a  non-resident :  40  Ga. 
302.  Wife  sued  with  husband  for  tort  may  appear  and  waive,  not  being  served : 
11  Ga.  20.  Cannot  waive  absolute  defect :  13  Ga.  218.  When  case  and  when 
trespass  the  action  to  be  brought  for  injury  by  regular  or  irregular  process :  13 
Ga.  260.  As  to  service  of  injunction  ;  and  purchase  of  plaintiff  or  assignee  of 
fi.fa.  enjoined,  obtained  no  title:  19  Ga.  527.  When  jury  may  infer  there  was 
no  service  on  defendant:  27  Ga.  545.  When  court  will  not  withdraw  case  for 
irregularity  of  entry  of  service  on  writ :  27  Ga.  556.  Service  after  return  term  ; 
amendments  :  35  Ga.  104.  Insufficient  pleadings  and  service  in  county  court 
on  notes :  40  Ga.  702.  Service  of  attachment  nisi  for  contempt :  41  Ga. 
466.  Pleading  to  merits  waives  process,  a  presumed  entry  of  the  sheriff:  43 
Ga.  569.  Verdict  against  two  joint  defendants  where  only  one  served,  void 
as  to  one  not  served :  44  Ga.  620.  When  one  partner  may  acknowledge  serv- 
ice for  the  partnership :  17  Ga.  348.  Process  taken  out  within  twenty  days 
before  next  term  should  be  returnable  thereto :  6  Ga.  44.  Process  signed  by 
deputy-cl«rk,  valid :  11  Ga.  178.  When*too  late  to  object  to  process :  25  Ga.  646. 
Process  indorsed  on  back  of  writ,  sufficient  without  stating  case  or  naming  de- 
fendant :  29  Ga.  339.  As  to  when  process  void  or  apparently  good  affecting 
sheriff's  liability,  acting  under,  for  trespass:  37  Ga.  639.    As  to  disclaimer  in 
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ejectment,  and  service  on  one  to  whom  no  process  directed  did  not  make  him 
a  party:  60  Ga.  117. 


ARTICLE  5. 

IN    EJECTMENT. 


Acts  1853-4,  §4996.  (3355.)  Land  divided  by  county  lines.  In  all  cases  where 
$$4985, 2743,  any  person  resides  in  one  county,  whose  plantation  or  land  extends 
over  the  line  into  an  adjoining  county,  and  there  is  no  one  upon  whom 
service  in  an  action  of  ejectment  can  be  legally  perfected  in  the 
county  where  such  land  may  lie,  it  shall  be  lawful  for  the  clerk  of 
the  superior  court  of  the  county  wherein  such  land  may  lie,  to  issue 
process  in  behalf  of  the  plaintiff  against  the  defendant,  which  proc- 
ess shall  be  directed  to  the  sheriff  of  the  county  wherein  such  land 
may  lie,  and  such  sheriff  shall  serve  the  same,  and  such  service  shall 
be  good  and  valid. 

Service  on  tenant  in  possession  of  land,  living  out  of  county  in  which  the 
land  lies :  22  Ga.  272. 

Service  by  sheriff  of  county  where  suit  brought,  upon  defendant  residing  in 
adjoining  county,  valid  :  84  Ga.  338. 

$$5087,8753.      §4997.   (3356.)  Mesne  profits,  ho w  recovered.     The  plaintiff  in  eject- 
;  '  ment  may  add  a  count  in  his  writ  or  declaration,  and  submit  the 

evidence  to  the  jury,  and  recover  by  way  of  damages  all  such  sums 
of  money  to  which  he  may  be  entitled  by  way  of  mesne  profits,  to- 
gether with  the  premises  in  dispute. 

Count  for  mesne  profits  may  be  in  the  name  of  the  nominal  or  real  plaintiff 
in  ejectment :  15  Ga.  392.  Where  recovery  in  ejectment  of  premises  and  mesne 
profits,  and  for  trespasses,  bars  action  for  trespass :  19  Ga.  583.  Evidence  in  an- 
swer to  claim  for  mesne  profits :  24  Ga.  384.  Where  whole  of  the  land  and  mesne 
profits  recovered  :  21  Ga.  577.  Apportionment  of  damages  against  several  de- 
fendants according  to  respective  possessions:  26  Ga.  240.  Improvements  as  a 
set-off  against  mesne  profits :  9  Ga.  440.  No  joint  recovery  for  mesne  profits 
against  defendants  holding  severally:  17  Ga.  303.  Plaintiff  recovering  rent  as 
mesne  profits,  not  entitled  to  crop  of  that  year:  39  Ga.  664.  As  to  limitations 
of  Act  of  1869  affecting:  46  Ga.  120.  Where  there  was  no  evidence  to  support 
finding  for  mesne  profits :  41  Ga.  43 ;  58/129.  Value  of  premises  in  ejectment 
only  material  so  far  as  affects  mesne  profits  :  42  Ga.  403.  No  mesne  profits  prior 
to  defendant's  entry,  and  as  to  improvements  and  pleading  statute  of  limita- 
tions: 57  Ga.  540,  541.  When  jury  may  decline  to  reduce  mesne  profits  by  im- 
provements: 60  Ga.  467.  Setting  off  improvements  by  tenant  against  action 
for  mesne  profits:  39  Ga.  328;  47/540.  As  to  the  general  rule  of  adjustment 
between  improvements  and  mesne  profits:  57  Ga.  268,  269  ;  55/519,520;  59/55-59. 
When  losses  by  war  not  setoff  against  jnesne  profits:  43  Ga.  580.  Count  for 
mesne  profits  in  ejectment,  a  claim  for  money  such  as  will  admit  of  garnish- 
ment for :  56  Ga.  35. 

Not  recoverable  here,  plaintiff  being  estopped  :  67  Ga.  546. 

Action  for  mesne  profits  admits  of  equitable  defense:  67  Ga.  546. 
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Value  of  premises  for  rent  shown  by  opinions  of  witnesses :  67  Ga.  578. 

Defendant  cannot  be  made  to  pay  enhanced  rent  because  of  his  own  im- 
provements :  69  Ga.  805. 

Proof  of  intrinsic  value  of  land  not  competent  here :  67  Ga.  578. 

One  giving  bond  for  titles  and  renting  land  as  vendee's  agent,  in  ejectment 
against  vendee,  could  recover  what  for  mesne  profits:  69  Ga.  335. 

Value  of  clearing  the  land  by  defendant  cannot  be  set  off  against  mesne 
profits,  when  :  70  Ga.  343. 

Mesne  profits  abandoned,  plea  of  set-off  of  improvements  and  taxes  properly 
rejected  :  71  Ga.  810. 

Improvements  pleaded  as  set-off,  should  state  their  character,  as  to  perma- 
nent benefit  to  land,  etc. :  71  Ga.  810. 

Taxes  pleaded  as  set-off,  general  allegation  insufficient:  71  Ga.  810. 

Improvement  set  off  against,  by  innocent  purchaser,  here :  75  Ga.  556. 

Money  paid  for  homestead  illegally  sold,  may  be  set  off  against  mesne  prof- 
its, when  :  85  Ga.  267. 

Mortgagee  in  possession  liable  only  for  rent  actually  received :  78  Ga.  597. 

Grantee  in  security-deed  though  may  maintain  ejectment,  not  entitled  to 
mesne  profits :  84  Ga.  338. 

§4998.   (3357.)  Mesne  profits,  no  separate  suit  for.     No  plaintiff  in  ^owf^ 
ejectment  shall  have  and  maintain  a  separate  action  in  his  behalf  $5087- 
for  the  recovery  of  mesne  profits  which  may  have  accrued  to  him 
from  the  premises  in  dispute. 

Section  referred  to  and  construed  :  47  Ga.  545  ;  57/550. 

Mesne  profits  were  not  recoverable  in  ejectment  at  common  law,  nor  until 
made  so  by  this  statute :  74  Ga.  284. 

§4999.  (3358.)  Joint  owner  may  sue  alone .  Any  joint  tenant,  ten-  Acts  1855-6, 
ant  in  common,  or  other  person  having  a  part  interest  in  lands  or  $$4946' 5U38- 
tenements,  may  have  and  maintain  an  action  of  ejectment  or  tres- 
pass for  the  recovery  of  such  lands  or  tenements,  or  for  an  injury 
thereto,  without  joining  with  him  any  other  person  as  plaintiff;  but 
the  judgment  in  such  case  shall  not  affect  the  rights  of  those  inter- 
ested in  such  lands  or  tenements  who  are  not  parties  to  the  suit. 

Trespass  for  overflowing  land  by  joint  tenants :  3  Ga.  84.  Where  tenants  in 
common  incorporated,  corporation  alone  could  bring  an  action  to  enjoin  a  tres- 
pass on  land :  11  Ga.  556.  When  ejectment  by  one  joint  tenant  against  the 
other  tenant:  29  Ga.  273.  Also  by  one  tenant  in  common  against  the  other: 
42  Ga.  96.  Section  referred  to  and  construed  ;  tenants  in  common  suing  sev- 
erally in  ejectment  can  recover  only  his  own  interest :  60  Ga.  129  ;  58/259-261 ; 
81/494. 

Joint  demise  not  prevent  several  verdict  for  plaintiffs  for  part  of  land  based 
on  rights  of  some  :  66  Ga.  480. 

Joint  demise  laid,  evidence  of  joint  interest  in  plaintiff's  lessors,  essential: 
78  Ga.  345. 

See  general  note  hereafter,  catchwords  "Joint  Demise." 
Title  of  tenant  in  common,  technically  several,  not  joint:  84  Ga.  392. 
Plaintiff   in  ejectment  may  recover  less  interest  than  sued  for,  but  not 
greater:  86  Ga.  705. 
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S4944-  §5000.   (3359.)    When  several  claimants  cannot  join.     When  several 

persons  claim  several  parcels  of  land  under  distinct  titles,  and  do 
not  sustain  to  each  other  the  relation  of  landlord  and  tenant,  a  joint 
action  of  ejectment  cannot  be  maintained  against  them,  nor  can  a 
joint  or  several  recovery  be  had  in  such  action,  either  for  the  prem- 
ises or  mesne  profits. 

Stated:  17  Ga.  303,  304;  26/240.  Section  referred  to,  where  action  of  eject- 
ment should  be  enjoined:  50  Ga.  195.  Where  several  claim  title  to  land,  suit 
against  one  of  them  would  bind  him  only :  54  Ga.  597-599.  May  declare  against 
as  many  as  plaintiff  desires  to,  and  improper  joinder  or  non-joinder  not  raised 
by  demurrer:  61  Ga.  559. 

$$3616,5096.  §5001.  (3360.)  True  claimant  made  defendant .  A  plaintiff  in  eject- 
ment may  in  all  cases  make  the  true  claimant  defendant  by  serving 
a  copy  of  the  pending  action  upon  him,  and  the  person  so  notified 
shall  be  bound  by  the  judgment. 

Section  referred  to :  57  Ga.  550 ;  47/545.  Where  the  landlord  knows  of  the 
action  against  the  tenant  in  possession,  although  not  a  formal  party,  he  is 
bound  by  it :  53  Ga.  94-96. 

Applicable  to  suit  in  statutory  form;  real  claimant  served,  bound,  though 
plaintiff  trustee  and  original  defendant  both  dead,  and  action  could  proceed 
for  mesne  profits  as  well  as  for  the  land :  78  Ga.  245. 

Apct43186°'        §5002.   (3401.)  Abstract  of  title.     To  the  declaration  for  the  recov- 
$4963.         ery  Qf  ian(i  and  mesne  profits,  the  plaintiff  shall  annex  an  abstract 
of  the  title  relied  on  for  such  recovery. 

Declaration  in  ejectment  amendable  by  adding  abstract  of  plaintiff's  title: 
61  Ga.  449. 

Plaintiff  confined  to  abstract  of  title  annexed  to  declaration  :  72  Ga.  897. 

Abstract  of  title  analogized  to  bill  of  particulars :  73  Ga.  394. 

Complaint  for  land  cannot  be  dismissed  on  demurrer  to  the  abstract  of  title : 
82  Ga.  637. 

S5007-  §5003.  (3361.)  Defendant  may  disclaim .    A  defendant  in  ejectment 

may  at  the  first  term  come  in  and  disclaim  any  claim  of  title,  or 
right  of  possession;  and  after  such  disclaimer  is  filed,  such  defend- 
ant shall  not  be  liable  for  any  future  cost. 

Stated:  60  Ga.  116,242;  see  also  44  Ga.  514;  70/790;  71/626. 

Where  no  disclaimer,  but  general  issue  filed,  defendant  admits  possession 
of  whole  tract  sued  for :  71  Ga.  626. 

President  of  company,  sued  individually  and  disclaiming  title,  cannot  set  off 
damage  to  company  ;  nor  except  to  exclusion  of  its  charter ;  nor  move  for  new 
trial,  etc. :  72  Ga.  888. 

Disclaimer  of  title  at  commencement  of  action  was  solemn  denial  of  pos- 
session when  suit  filed  ;  re-entry  by  plaintiffs  unnecessary  to  perfect  reversion- 
ary title :  74  Ga.  74. 

73  Ga  i4o"  §5004.  Plaintiff  recovers  on  his  own  title.  A  plaintiff  in  ejectment 
must  recover  on  the  strength  of  his  own  title,  and  not  on  the  weak- 
ness of  the  defendant's  title.     But  where  both  parlies  claim  under 
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a  common  grantor,  it  is  not  necessary  to  show  title  back  of  such 
common  grantor. 

See  also  72  Ga.  897 ;  65/219 ;  30/355 ;  19/236 ;  68/453  ;  70/78,  as  to  plaintiff  re- 
covering on  strength  of  his  own  title  ;  and  17  Ga.  303 ;  19/331 ;  38/597 ;  48/589 ; 
54/689;  70/791 ;  87/761,  as  to  common  grantor. 

Plaintiff  not  relying  on  possession  must  recover  on  strength  of  his  own 
title,  etc. :  75  Ga.  889. 

Parties  holding  under  common  grantor  cannot  attack  his  deed:  75  Ga.  134. 

Comparative  strength  of  title  the  ultimate  test  as  to  who  shall  prevail,  both 
parties  claiming  under  same  party :  93  Ga.  419. 

Plaintiff  cannot  rely  upon  estoppel  of  defendant  to  dispute  title :  65  Ga.  219. 

§5005.  (8362.)  Judgment  conclusive.    A  judgment  in  ejectment  shall  ^j^*  73d' 
be  conclusive  as  to  the  title  between  the  parties  thereto,  unless  the 
jury  find  for  the  plaintiff  less  than  the  fee. 

Only  conclusive  as  to  the  parties  to  the  suit:  54  Ga.  597-599.  Tenant  in 
common  suing  in  ejectment  cannot  recover  more  than  his  own  interest :  58  Ga. 
259-261. 

Being  conclusive,  deed  going  behind  judgment  inadmissible:  78  Ga.  142. 

General  recovery,  where  mesne  profits  for  current  year  not  recovered,  etc., 
includes  unsevered  crops:  68  Ga.  114. 

Judgment  in  ejectment  a  bar  to  subsequent  complaint  for  land.  Before  the 
Code,  such  judgment  was  not  a  bar :  71  Ga.  735. 

Judgment  in  ejectment  not  necessarily  conclusive  of  title  to  fee  between 
the  parties,  as  jury  may  find  for  plaintiff's  lessor  less  than  fee :  73  Ga.  210. 

Where,  under  rule  stated  in  this  section,  bill  involving  question  previously 
settled  in  ejectment  case  was  properly  dismissed  on  demurrer:  74  Ga.  379. 

For  plea  of  res  judicata  to  avail,  declaration,  verdict  and  judgment  must  be 
in  evidence;  attaching  copies  insufficient:  84  Ga.  69.    . 

Grantee  in  security-deed  recovering  land,  same  not  absolutely  his,  but 
holds  as  security,  and  accountable  for  rents:  84  Ga.  338. 

§5006.   (3364.)   Codefendant,  who  may  be.     A  previous  warrantor  of  $$3616, 5001. 
the  title  to  the  land  in  dispute  may  be  a  codefendant  in  an  action 
of  ejectment,  provided  he  would  be  answerable  in  damages  in  case  of 
eviction. 

Stated:  10  Ga.  311.  Section  referred  to:  47  Ga.  540-545.  Where  third  per- 
son made  a  party  defendant ;  evidence :  57  Ga.  281. 

Warrantor  appearing  and  defending  ejectment  against  warrantee,  bound  by 
judgment  therein :  75  Ga.  300. 

§5007.   (3365.)    The  consent  rule.      The  consent  rule  in  ejectment  $gf<  5656< 
shall  always  be  considered  as  filed,  and  admits  lease,  entry  and 
ouster.     The   fictitious   forms   in    pleading   in    ejectment   shall   be 
sufficient. 

Stated:  6  Ga.  88;  7/172.  As  to  admitting  possession  by  consent  rule:  44 
Ga.  514,  525.  Rule  requiring  defendant  to  admit  possession  formerly  did  not 
apply  to  complaint  for  land  in  statutory  form :  60  Ga.  582 ;  70/793. 

Defendant  must  admit  possession  :  70  Ga.  790 ;  71/626. 

Consent  rule  does  not  operate  to  estop  defendant  from  setting  up  better 
title,  nor  from  requiring  plaintiff  to  prove  title  to  premises:  78  Ga.  58. 
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$$3876,5451.  §5008.  (3366.)  Plaintiff  may  recover  on  his  prior  possession,  when.  A 
plaintiff  in  ejectment  may  recover  the  premises  in  dispute  upon  his 
prior  possession  alone,  against  one  who  subsequently  acquires  pos- 
session of  the  land  by  mere  entry,  and  without  any  lawful  right 
whatever. 

Notes  from  Code  of  1882  : 

Stated :  5  Ga.  39 ;  5/261 ;   11/121 ;   30/652 ;  53/454.    What  sufficient  posses- 
sion by  defendant  to  authorize  recovery  against  him  :  30  Ga.  553.     Where  may 
recover  against  tenant  abandoning  possession  animo  revertendi  :    12  Ga.  469. 
Section  referred  to  and  construed :  53  Ga.  688 ;  54/610 ;  63/538 ;  68/825. 
Notes  from  decisions  since  Code  of  1882  : 

Cestui  que  trust,  entitled  to  possession  of  land,  may  maintain  ejectment 
against  stranger,  or  even  against  trustee :  73  Ga.  210. 

Deed,  one  who  merely  has,  but  is  not  in  possession,  cannot  maintain  tres- 
pass nor  cast  burden  on  adversary :  81  Ga.  392. 

Equity,  principle  applicable  to  bill  in  :  77  Ga.  262. 

Good  faith  of  possession,  contract  with  person  claiming  title,  admissible  to 
show :  77  Ga.  263. 

Heirs  may  recover  lands  in  possession  of  decedent  at  his  death,  against  one 
who  shows  no  right  except  entry  since  death  of  decedent:  67  Ga.  396.  Posses- 
sion of  ancestor  and  of  heirs,  entitles  them  to  recover  against  defendant  show- 
ing no  title:  72  Ga.  190.     See  catchword  "Heir,"  in  general  note  hereafter. 

Intestate  dying  in  possession,  not  necessary  for  purchaser  at  administrator's 
sale  to  show  other  title  in  deceased,  to  maintain  ejectment:  84  Ga.  69. 

Possession  of  land,  under  claim  of  ownership,  prima  facie  evidence  of  title: 
85  Ga.  703.  Must  be  actually  in  possession,  and  where  proof  fails  to  show  what 
part  of  lot  in  possession  of,  and  what  not,  no  recovery :  94  Ga.  330.  Appraise- 
ment and  executor's  return  could  not  aid  testator's  possession  where  not  fol- 
lowed by  executor's  possession :  94  Ga.  330. 

Prior  possession,  under  bona  fide  claim  of  right,  entitles  to  recovery,  unless 
better  title  shown :  86  Ga.  705.  Plaintiffs  entitled  to  recover  upon  ancestor's 
prior  possession  here :  85  Ga.  703.  Proof  that  ancestor  died  seized  and  pos- 
sessed, and  that  the  land  was  assigned  as  dower  to  his  widow,  who  had  posses- 
sion and  died,  makes  prima  facie  case:  70  Ga.  343.  No  title  shown,  nor  prior 
possession  with  right  to  same,  nor  that  defendant  went  in  as  mere  wrong-doer, 
no  recovery :  73  Ga.  140.  As  to  recovery  of  lands  on  prior  possession  under 
color  of  title,  actual  possession  given  up  with  intention  to  resume  it:  91  Ga. 
578. 

Remainder-man  recovered  on  prior  possession  of  deceased  life-tenant,  against 
one  who  entered  under  conveyance  from  life-tenant  and  void  tax  sale :  95  Ga. 
54.  Remainder-men  under  will  entitled  to  recover  on  prior  possession  of  son 
of  testator  who  held  as  her  tenant:  95  Ga.  773. 

Title  presumed  to  follow  possession  :  95  Ga.  59. 

Trespasser,  perfect  title  not  essential  to  relief  by  injunction  against:  67  Ga. 
134. 

General  Note  on  Ejectment. 

Notes  from  Code  of  1882 : 

Action  of  ejectment  described  and  illustrated :  6  Ga.  91.  Not  strictly  action 
for  tort,  but  mixed  :  46  Ga.  120.  Barred  by  former  recovery  of  one  lessor :  30  Ga. 
632.  Fictitious,  brought  after  suit  under  form  prescribed  by  Act  of  1847 :  19 
Ga.  124;  30/632.     Amendment  of,  by  adding  new  parties,  not  allowed:  18  Ga. 
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399 ;  29/659 ;  29/320.  Plaintiff  may  amend  by  striking  out  part  of  defendants : 
26  Ga.  238. 

Act  of  1802,  prohibiting  withholding  from  jury  any  grant,  deed,  etc.,  prac- 
tice under :  25  Ga.  178.  t 

Administrator  can  maintain  action  of  ejectment :  3  Ga.  105. 

Admission  by  defendant  authority  for  jury  to  find  for  plaintiff:  22  Ga.  283; 
42/623. 

Adverse  possession,  what  constitutes  :  4  Ga.  308.  What  portion  of  premises 
included:  4  Ga.  308.  Possession  under  bond  for  title,  when  is  not:  12  Ga.  450. 
Under  written  evidence  of  title,  good  title,  etc. :  38  Ga.  439. 

Amendments,  plaintiff  may  amend,  after  submission  to  the  jury,  according 
to  discretion  of  court,  etc. :  7  Ga.  387. 

Award  of  arbitrators,  motion  to  set  aside:  8  Ga.  8. 

Bankruptcy  of  grantor  does  not  affect  deed  to  secure  a  debt:  57  Ga.  601. 
Of  defendant,  pending  action,  no  cause  of  suspending  proceeding:  60  Ga.  562. 

Bill  of  peace  to  restrain  action  of  ejectment:  10  Ga.  395. 

Bond  for  title,  with  purchase-money  paid,  legal  title  vests  in  vendee  under: 
3  Ga.  5;  12/464;  33/231.  Not  good  against  subsequent  purchaser  for  value 
without  notice :  29  Ga.  485.  When  right  of  vendee  under,  is  not  affected  by 
lapse  of  time :  24  Ga.  466.  To  show  color  of  title,  must  be  proved  :  24  Ga.  343. 
To  a  stranger  no  defense  for  tenant  as  color  of  title  :  32  Ga.  152.  Obligee  fail- 
ing to  pay  purchase-money,  obligor  has  right  of  entry  or  action :  39  Ga.  197; 
40/32.  What  necessary  to  prove  to  recover,  when  purchase-money  paid :  55 
Ga.  81 ;  58/510.  Obligor  can  bring  ejectment  before  all  the  purchase-money  is 
due,  if  part  is  :  60  Ga.  337  ;  53/18. 

Certificate  or  receipt  from  State  as  title:  10  Ga.  190;  31/278. 

Color  of  title  defined:  9  Ga.  443;  19/8;  33/239.  Of  service  only  in  aid  of 
possession:  19  Ga.  8.  Defective  conveyance,  etc.,  is:  4  Ga.  308.  Forged  bond 
may  be :  17  Ga.  100-102.  As  to  bond  for  titles :  20  Ga.  312.  Imperfect  equity 
resting  in  parol  is  not:  32  Ga.  152.     Individual  deed  of  agent  as:  52  Ga.  637. 

Conveyance  of  land  adversely  held,  etc.,  void:  29  Ga.  320. 

Deed  defective  as  color  of  title :  9  Ga.  443  ;  14/70 ;  16/593  ;  22/56  ;  26/638  ; 
32/130,  438.  Copy  established  according  to  law,  good :  9  Ga.  440.  Without  gran- 
tee's name,  etc.,  inoperative  as  muniment  of  title:  14  Ga.  174.  May  be  good 
to  convey  color  of  title,  but  not  title :  15  Ga.  336.  Unrecorded,  as  color  of  title 
must  be  proved:  38  Ga.  597.  Proof  of  forgery  of:  14  Ga.  544.  Made  in  1822 
and  recorded  May,  1836,  takes  precedence  over  deed  made  and  recorded  in 
December,  1837 :  25  Ga.  648.  When  doubtful  as  to  lot  conveyed :  44  Ga.  248. 
Indorsement  on  back  of,  by  vendee  transferring,  proof  of,  etc. :  47  Ga.  635. 
Recitals  in,  upon  whom  binding:  48  Ga.  329;  61/468.  On  question  of  forgery 
of,  last  will  of  grantor,  admitted  as  evidence :  57  Ga.  540.  Attestation  of,  im- 
perfect, from  Alabama:  59  Ga.  704.  Forged,  when  necessary  link,  verdict  for 
defendant :  57  Ga.  540.  Two  deeds  by  same  grantors  to  different  vendees,  etc. : 
63  Ga.  325.  Recorded  on  attestation  of  justice  of  peace,  with  word  "delivered" 
omitted:  63  Ga.  538.  Plaintiff  not  required  to  produce,  at  appearance  term: 
47  Ga.  81. 

Deed  to  secure  debt,  bankruptcy  of  grantor  does  not  affect:  57  Ga.  601. 
Passes  title  though  wife  does  not  sign  :  59  Ga.  507 ;  61/398.  Debt  not  due,  de- 
fense :  61  Ga.  398.  Defenses  to  action  of  ejectment  brought  on :  54  Ga.  45, 554 ; 
55/383,  412,  650;  57/601 ;  59/507  ;  60/434,  562;  61/398,  458. 

Equitable  ejectment,  bill  is  notice  of:  56  Ga.  679. 

Estoppel,  doctrine  of,  discussed :  18 Ga.  192.  Identical  title  decided  in  claim 
case,  and  estoppel  in  ejectment:  12  Ga.  143. 
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Evidence,  what  plaintiff  must  prove:  12  Ga.  166.  Any,  of  possession  by  de- 
fendant, should  go  to  the  jury  with  instructions,  etc. :  12  Ga.  166.  Declarations 
of  plaintiff  as:  41  Ga.  464.  Parol,  admissible,  as  to  ambiguity  in  deed:  49 
Ga.  99. 

Executor  may  bring  ejectment,  and  will  must  be  produced  as  part  of  title : 
9  Ga.  55.   To  recover,  must  introduce  will  and  letters  testamentary :  56  Ga.  527. 

Grant,  void  for  ambiguity,  possession  under:  4  Ga.  116.  Every  presump- 
tion in  favor  of :  10  Ga.  191.     When  copy  admissible  in  evidence:  26  Ga.  638. 

Heir  can  maintain  ejectment  against  wrong-doer:  3  Ga.  105.  When  en- 
titled to  recovery :  41  Ga.  42.  When  concluded  by  administrator's  sale :  56 
Ga.  430.  For  heirs  to  recover,  it  must  appear  they  are  all,  or  how  many,  etc. : 
63  Ga.  470. 

Improvements,  tenant  in  possession  bona  fide,  entitled  to  value  of :  47  Ga. 
540. 

Injunction  refused  when  vendor's  right  had  been  litigated  in  ejectment:  59 
Ga.  760. 

Joint  demise,  plaintiff  cannot  recover  on,  without  proof  of  joint  interest  in 
lessors :  32  Ga.  390. 

Judgment  in  ejectment,  bill  to  enjoin:  23  Ga.  321.  Purchaser  under  void, 
gets  no  valid  title  ;  otherwise  when  only  voidable :  24  Ga.  445. 

Jurisdiction,  judgment  in  ejectment  void  where  land  was  cut  off  in  new 
county  pending  suit:  43  Ga.  535.     When  land  lay  in  two  counties:  54  Ga.  88. 

Lease  not  covering  premises,  no  defense :  61  Ga.  75. 

Mistake  in  deed  must  havejaeen  made  at  time  of  execution,  to  be  corrected : 
48  Ga.  179.  Improper  to  allow  jury  to  consider,  when  :  50  Ga.  474.  By  being 
to  wrong  person,  action  under  statutory  form  may  be  amended :  53  Ga.  257. 

Mortgage,/?,  fa.,  purchaser  under,  protected,  notwithstanding  irregularity : 
19  Ga.  220. 

Muniments  of  title  void,  when  not  admissible  in  evidence:  60  Ga.  399,  466. 

New  trial,  bill  for,  by  defendant :  15  Ga.  103. 

Parties,  on  death  of  one  codefendant,  plaintiff  may  proceed,  etc. :  13  Ga. 
282.  On  death  of  one  of  joint  lessors  moiety  can  be  recovered,  etc.:  21  Ga. 
401.  Identity  of  party  when  name  spelled  differently  :  23  Ga.  161.  Who  may 
be  joined  as  defendants :  26  Ga.  238.  When  one  claiming  to  be  landlord  of  de- 
fendant, not  necessary  party  :  36  Ga.  611.  One  holding  a  portion  of  notes  given 
for  purchase-money,  as  a  party  :  54  Ga.  310.   Use  of  name  of  another  as  a  party : 

5  Ga.  6  ;  7/387  ;  17/489,  540 ;  19/594 ;  29/571 ;  36/432. 

Pleadings,  special,  none  in  ejectment:  6  Ga.  88.     General  issue,  effect  of: 

6  Ga.  88.  Complaint  not  amendable  by  striking  out  old  plaintiff  and  substitu- 
ting another  in  his  place :  29  Ga.  320.  Defendant  may  set  up  equitable  defense 
by  way  of  plea:  45  Ga.  17.  In  complaint  for  land  plaintiff  must  show  title, 
etc.,  and  how:  52  Ga.  537.  Usury  a  legal  plea  to  action  of  ejectment:  54  Ga. 
554.  Declaration  in,  amendable,  etc:  61  Ga.  449.  Equitable  right  of  defend- 
ant to  compel  exercise  of  power  of  sale  by  equitable  plea:  60  Ga.  562.  Misno- 
mer in,  amendable  instanter:  63  Ga.  522.  As  to  amendment  on  death  of  parties 
plaintiff:  66  Ga,  273. 

Possession,  meaning  of  peaceable:  15  Ga.  336.  Is  notice,  when  :  19  Ga.  337. 
Voluntary  abandoning  of  premises,  presumption  of  law  as  to:  25  Ga.  193. 
Of  vendee  under  bond  for  title,  not  possession  of  vendor,  etc.:  30  Ga.  83. 
When,  of  one  is  possession  of  another:  33  Ga.  117.  On  recovery,  plaintiff  entitled 
to:  39  Ga.  664.  Lessor  ejected,  held  not  to  have  abandoned,  etc. :  44  Ga.  607. 
Tacking:  49  Ga.  99;  63/360.  Extent  of,  under  deed:  54  Ga.  608.  When  de- 
fendant is  in,  under  written  contract,  etc.,  breach  of,  must  appear  before  re- 
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covery :  58  Ga.  129.  Actual,  of  part  of  city  lot  for  twenty  years,  good  prescrip- 
tive title,  etc. :  64  Ga.  370. 

Prescription,  title  by,  set  up  by  defendant:  53  Ga.  371.  Facts  necessary  to 
defeat  administrator  and  heirs :  44  Ga.  515.  What  not  necessary  to  show :  58 
Ga.  427.  Quitclaim  deed,  when  sufficient  as  basis  of:  58  Ga.  386.  Seven 
years  possession  to  line  agreed  on,  sufficient  title  to  recover  in  ejectment:  58 
Ga.  591.    Title  by,  is  good,  etc. :  59  Ga.  454. 

Purchase-money,  suit  for,  and  ejectment  for  land  at  same  time,  remedy  of 
defendant:  43  Ga.  161. 

Purchaser  at  sheriff's  sale  under  mortgage  fi.  fa.  may  maintain  ejectment 
without  deed  from  sheriff,  etc. :  54  Ga.  192. 

Recovery,  none  had,  etc. :  20  Ga.  135;  29/45;  30/608. 

Registration,  recording  on  minutes  of  superior  court  does  not  dispense 
with:  9Ga.  440. 

Sheriff's  deed,  and  question  of  fraudulent  sale :  42  Ga.  198.  T&xfi.fa.  offered 
in  support  of,  and  ruled  out  for  informality :  53  Ga.  454.  When  admissible 
without  justice's^,  fa.:  56  Ga.  643.  Unfinished  and  completed  by  successor, 
color  of  title  only :  19  Ga.  8.  Proof  of  time  of  lien  of  judgment  under  which 
sale  took  place,  when  necessary :  32  Ga.  130. 

Specific  performance  of  parol  sale  decreed  on  equitable  plea  in  ejectment : 
45  Ga.  182. 

Statute  of  32  Henry  VIII. ,  chapter  9,  not  in  force  in  Georgia :  23  Ga.  82. 

Statute  of  limitations  not  only  bars  right  of  property  but  right  of  entry 
also:  5  Ga.  264.  Since  January  1st,  1863,  there  has  been  none  in  Georgia,  as 
to  suits  for  real  property:  38  Ga.  439.  As  to,  against  suit  by  administrator: 
44  Ga.  514. 

Survey,  rule  of,  taken  out  pending  action,  purpose  of:  28  Ga.  465.  County 
surveyor's  certificate,  evidence  for  what  purpose  :  21  Ga.  113. 

Tenant  in  common,  ejectment  by  one  joint-tenant  against  another:  29  Ga. 
273.    Conveyance  of  whole  lot  by,  and  possession  under:  46  Ga.  9. 

Title,  equity  in  after-acquired  title  in  vendee  of  one  without:  24  Ga.  150. 
In  defendant,  to  one-half,  prevents  eviction :  30  Ga.  611.  Of  different  lessors 
of  plaintiff,  different  causes  of  action,  etc. :  30  Ga.  873.  When  plaintiff  did  not 
show  such,  as  entitled  him  to  recover:  42  Ga.  265.  Of  trust  property,  void  be- 
cause not  made  in  accordance  with  deed :  42  Ga.  352.  Of  vendee  of  purchaser 
at  administrator's  sale :  50  Ga.  332.  By  prescription  is  good :  59  Ga.  454.  Eject- 
ment brought  on  legal,  plaintiff  cannot  recover  on  equitable :  57  Ga.  416.  Com- 
plaint for  land  cannot  be  maintained  when  proof  shows  title  out  of  plaintiff: 
64  Ga.  721;  see  also  64  Ga.  766.  Paramount  title,  when  required  of  plaintiff: 
5  Ga.  40.  Person  having  paramount,  as  to  estoppel  of,  by  encouraging  sale  by 
another:  16  Ga.  593.  Paramount,  outstanding,  defendant  may  show  in  an- 
other to  defeat  plaintiff:  29  Ga.  589;  33/81,  486;  44/51 ;  48/462;  57/281.  Equi- 
table, only  distinction  between,  and  legal,  consists  in  payment  or  non-payment 
of  the  purchase-money:  10  Ga.  191.  A  perfect  equity  is  a  good  title  even  at 
law :  29  Ga.  25 :  30/336.  Equitable  title,  recovery  on,  in  ejectment :  43  Ga.  445  ; 
54/195;  55/81;  56/679;  57/156,416;  58/510. 

Trespassers,  not  allowed  to  set  off  improvements,  unless,  etc. :  9  Ga.  440. 

Trustee,  when  may  bring  ejectment  against  grantor  in  deed  to  secure  a 
debt :  60  Ga.  434. 

Value  of  premises,  except  as  affecting  mesne  profits,  immaterial:  42  Ga.  403. 
Verdict  may  be  for  part  of  the  premises  claimed :  14  Ga.  384. 
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Notes  from  decisions  since  Code  of  1882  : 

Administrator  of  vendee  holding  bond  for  title,  can  sell  only  interest  paid 
for,  except  when  :  84  Ga.  270. 

Bond  for  titles,  purchaser  under  fi.  fa.  against  maker  of,  issuing  new  bond  to 
obligee  under  original  bond,  not  bound  :  65  Ga.  761.  Bond  for  title  fully  paid 
and  possession,  is  a  good  title  and  not  merely  an  equity :  72  Ga.  127  ;  see  also  3 
Ga.  5  ;  12/464;  33/231.  Such  title  prevails  over  a  subsequent  deed  recorded  in 
time :  72  Ga.  127 ;  see  also  29  Ga.  485.  Bond  for  title,  ejectment  for  land  sold 
under,  purchaser  could  cause  sale  by  equitable  plea:  75  Ga.  555.  Purchaser  at 
sale  under  settlement  between  vendee  and  representative  of  vendor  in  bond 
for  titles,  gets  rights  of  vendee  thereunder,  here :  75  Ga.  562,  563.  Settlement 
between  vendee  and  representative  of  vendor,  delivering  up  bond  to  latter,  for 
sale,  does  not  divest  remainder-men  under  vendor's  will:  75  Ga.  563.  Part 
purchase-money  unpaid,  equitable  plea  here  to  ejectment,  praying  rescission 
and  recovery  of  purchase-money  paid,  good  :  75  Ga.  684.  Although  purchase- 
money  notes  barred,  maker  may  eject  holder,  etc.,  when  :  93  Ga.  110. 

Damages  to  land  for  overflow  from  damming  stream  at  point  below,  case, 
not  ejectment,  is  remedy :  74  Ga.  520. 

Decree,  directing  defendants  to  make  deeds  to  plaintiff,  gives  latter  perfect 
equity,  under  which  he  can  maintain  ejectment:  85  Ga.  585. 

Deed  to  secure  debt,  gives  grantee  right  to  sue  in  ejectment:  65  Ga.  406. 
Passes  title  so  as  to  authorize  recovery  in  ejectment:  73  Ga.  389.  Defendant 
could  tender  purchase-money  and  have  title  decreed  to  him :  73  Ga.  389.  Judg- 
ment based  on  security-deed,  conclusive  as  to  questions  arising  under  deed : 
66  Ga.  704.  Ejectment  lies  under,  proper  defense  being  payment  of  debt,  action 
not  barred  by  judgment  on  secured  debt :  67  Ga.  502 ;  see  also  67  Ga.  607.  See 
notes  to  section  2771,  and  catchwords  "Deed  to  Secure  Debt"  in  old  Code 
note  above.  Ejectment  not  lie  on  failure  to  pay  one  of  yearly  notes  secured 
by  ninety-nine  years  lease,  with  bond  to  recovery  if  paid  within  four  years : 
68  Ga.  293. 

Executor  cannot  recover  without  introducing  the  will :  87  Ga.  448 ;  see  also 
9  Ga.  55 ;  56/527. 

Demise,  there  need  not  be  one  laid  on  each  deed  before  admitted  in  evi- 
dence: 73  Ga.  791. 

Description  of  land,  price  of  which  was  sued  for,  sufficient  here:  89  Ga.  732. 
Issue  as  to  whether  deed  covered  land  in  dispute,  charge  that  plaintiff  could 
claim  only  so  much  of  land  as  largest  description  embraced,  good:  75  Ga. 
733,  734. 

Estoppel  of  defendant  to  dispute  title,  plaintiff  cannot  rely  upon  ;  must 
show  title  in  himself:  65  Ga.  219. 

Evidence  made  prima  facie  case  in  plaintiff  here :  95  Ga.  54.  Not  compe- 
tent to  prove,  by  his  admissions,  that  lessor  of  fictitious  plaintiff  gave  consent 
to  use  of  his  name :  67  Ga.  161.  Deed  coming  from  proper  custody  and  pos- 
session consistent  therewith,  admissible,  though  name  of  grantor  therein  and 
grantee  in  previous  deed  vary  slightly:  85  Ga.  580.  Grant  to  John  Mills  and 
deed  from  John  Mills,  Jr.,  question  for  jury  whether  same  man  :  85  Ga.  580. 

Executor,  demise  in  name  of,  not  available  where  land  was  devised  to  same 
person  as  trustee :  70  Ga.  64. 

Homestead,  recovered  on  demise  of  beneficiaries,  when :  65  Ga.  538. 

Joint  demise,  not  prevent  several  verdicts  for  plaintiffs  for. part  of  land, 
based  on  rights  of  some:  66  Ga.  480.  See  section  4999  and  notes.  Joint  de- 
mise laid,  evidence  of  joint  interest  in  plaintiff's  lessors,  essential :  78  Ga.  345. 
On  joint  demise,  title  proved  must  be  joint,  else  nonsuit  results  ;  plaintiffs  must 
establish  in  each  and  all  of  them  right  of  possession  in  presenti:  79  Ga.  417. 
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Joint  demise  declared  on,  title  failing  as  to  one  of  plaintiffs,  verdict  for  de- 
fendant necessary :  82  Ga.  713 ;  see  also  32  Ga.  390. 

Joint  plaintiffs,  in  suit  for  land,  title  must  be  shown  in  all,  or  none  can  re- 
cover :  91  Ga.  546. 

Lessor  of  plaintiff  dead  when  suit  brought,  no  recovery  in  ejectment:  79 
Ga.  179. 

Letters  of  administration,  admissible. in  ejectment  suit  by  administrator, 
although  do  not  mention  realty — province  of  letters :  66  Ga.  710. 

Nonsuit,  proof  sufficiently  identified  land  involved  in  suit  as  being  plain- 
tiff's ;  nonsuit  was  properly  refused  :  82  Ga.  687  ;  see  also  78  Ga.  276. 

Ouster,  presumed  as  against  parties  entitled  under  paper  title,  who  have  not 
been  heard  of  for  fifty  years :  83  Ga.  311. 

Parties,  minor  plaintiff  dying,  demise  in  name  of  guardian  and  administra- 
tor, not  added  by  amendment :  61  Ga.  77  ;  66/273.  Where  plaintiff  in  suit  for 
land  dies,  his  widow  and  sole  heir  made  party,  when  and  how :  91  Ga.  546. 

Possession  of  one  under  whom  both  plaintiff  and  defendant  claim,  avail- 
able to  plaintiff  in  making  out  case :  93  Ga.  419. 

Privies,  widow  claiming  land  under  dead  husband,  bound  by  his  knowledge 
of  facts  which  would  have  barred  his  recovery :  93  Ga.  295. 

Receiver,  appointed  after  dissolution  of  corporation,  may  recover  lands, 
although  receiver  previously  appointed  not  discharged,  etc. :  91  Ga.  238. 

Remainder-men  cannot  sue  for  lands  until  death  of  life-tenant,  since  right 
of  possession  is  not  in  them  :  93  Ga.  421.  See  general  note  after  section  3108, 
and  general  note  after  section  3598. 

Several  demises,  declared  upon,  recovery  upheld  if  one  good:  65  Ga.  538. 
To  ejectment  based  on  demises  severally  from  two  persons,  third  person's 
equitable  claim  for  money,  not  germane:  83  Ga.  1. 

Sheriff's  deed,  with  proof  of  title  in  defendant  in  fi.  fa.,  or  of  possession  in 
him  after  judgment,  will  change  onus:  68  Ga.  453.  Sheriff's  deed  here  con- 
forms to  levy,  and  admissible  as  evidence  of  title :  77  Ga.  589.  Recovery  here, 
on  demise  from  sheriff,  impossible  ;  sheriff  gets  no  title  to  land  by  levying  on 
it  and  selling  it.  If  he  did,  his  official  deed,  pursuant  to  sale,  would  pass  his 
title  to  purchaser:  83  Ga.  1. 

Smaller  interest  recovered  than  sued  for,  but  not  greater :  86  Ga.  705. 

Specific  performance  being  proper  remedy,  cannot  recover  at  law  by  eject- 
ment :  72  Ga.  178.  Specific  performance  of  contract  of  sale  by  plaintiff's  testa- 
tor— purchase-money  being  paid — decreed  on  equitable  plea:  75  Ga.  606. 

Tax  title,  person  chargeable  with  payment  of  tax  cannot  strengthen  his  title- 
by  purchase  under  tax  fi.  fa.,  improperly  issued  against  former  occupant:  86 
Ga.  591.  Sale  of  land,  under  tax  fi.  fa.  issued  in  personam  and  specifying  no 
particular  property,  not  valid,  where  person  had  neither  possession  nor  title: 
86  Ga.  591. 

Tender,  plaintiff  in  ejectment  not  required  to  tender  back  purchase  price, 
in  anticipation  of  equitable  defense :  86  Ga.  540. 

Title  shown  out  of  plaintiff's  ancestor,  verdict  for  defendant  right:  72  Ga. 
63.  Plaintiff  in  ejectment  cannot  recover  as  heir  at  law  of  her  father,  where 
title  passed  out  of  him  by  deed  during  his  lifetime:  73  Ga.  164.  Plaintiff 
having  failed  to  show  title,  judgment  for  defendant  proper:  75  Ga.  375.  No 
recovery  in  ejectment  upon  title  of  person  from  whom  no  demise  laid  in  dec- 
laration ;  nor  upon  demise  of  one  who  had  conveyed  his  whole  title  before 
action  was  brought:  83  Ga.  1.  Upon  a  title  acquired  by  an  executed  parol 
agreement  of  partition,  recovery  had  in  ejectment  against  one  who  subse- 
quently enters  without  a  better  title:  94  Ga.  676. 
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Trustee,  debts  to  be  paid  by,  and  remainder  of  property  to  go  to  child,  no 
recovery  by  child  if  debts  outstanding :  73  Ga.  164.  Purchaser  from  trustee 
for  cash,  even  though  sale  private,  acquired  superior  equity  :  73  Ga.  164.  Where 
ejectment  should  have  been  in  trustee's  name,  not  in  that  of  remainder-men: 
73  Ga.  215. 


ARTICLE  6. 

AGAINST  JOINT,  AND  JOINT  AND  SEVERAL  CONTRACTORS. 

Acobb2485       §5009.   (3350.)   Several  joint  copartners  sued  in  the  same  action,  etc. 

^49538' 3691'  When  two  or  more  joint  contractors,  or  joint  and  several  contract- 
ors, or  copartners,  are  sued  in  the  same  action,  and  service  shall  be 
perfected  on  one  or  more  of  said  contractors  or  copartners,  and  the 
officer  serving  the  writ  shall  return  that  the  rest  are  not  to  be  found, 
it  shall  and  may  be  lawful  for  the  plaintiff  to  proceed  to  judgment 
and  execution  against  the  defendants  who  are  served  with  process,  in 
the  same  manner  as  if  they  were  the  only  or  sole  defendants;  and  if 
either  of  the  defendants  die  pending  such  action,  his  representative 
may  be  made  a  party,  and  the  case  proceed  to  judgment  and  execu- 
tion as  in  other  cases  against  the  representatives  of  deceased  per- 
sons. 

Judgment  entered  against  joint  defendants  where  one  dead:  3  Ga.  104. 
Stated  in :  12  Ga.  30 ;  14/589.  On  this  section :  36  Ga.  407.  When  action  of 
debt  brought  on  joint  judgment  and  two  served,  sheriff  returning  non  est  in- 
ventus as  to  rest,  it  is  error  to  strike  name  of  one  of  defendants  sued  and  served : 
35  Ga.  67.  Joint  executors  are  "joint  contractors"  under  terms  of  this  section  : 
26  Ga.  553.  Joint  contractor  on  joint  note,  within  jurisdiction  of  court,  should 
also  have  been  sued  and  served:  43  Ga.  587.  Where  in  joint  suit  against  sev- 
eral one  only  served,  may  dismiss  as  to  one  not  served,  and  verdict  as  to  rest: 
45  Ga.  97.  Action  against  two  survivors  of  three  on  joint  bond,  one  dead  and 
insolvent:  59  Ga.  755.  Drawer  and  indorser  sued  without  joining  acceptor: 
59  Ga.  840. 

Not  necessary  to  sue  all  partners,  and  have  non  est  inventus  returned  as  to 
those  not  served,  to  bind  those  served  and  firm  assets:  65  Ga.  71. 

Draft  reduced  to  judgment  against  acceptor  and  one  of  firm  who  drew  it, 
the  other  being  out  of  the  State  and  not  served,  could  be  sued  against  latter 
when  he  returned  :  71  Ga.  466. 

Bill  against  partnership,  subpoena  prayed  accordingly,  but  issued  against 
and  served  on  individual  partners,  good:  74  Ga.  291. 

Judgment  against  Hirsch,  in  suit  on  note  signed  "Hirsch  &  Co.,"  good, 
where  no  plea  of  non-joinder:  91  Ga.  555. 

Suit  dismissed  on  motion  of  defendant  served,  not  appearing  that  other  de- 
fendant dead  or  beyond  jurisdiction,  etc. :  95  Ga.  38. 

'nV.if^lk       §5010.    (3351.)  Judgments  bind  copartnership  property,  etc.     Judg- 

$$2627, 2638.  ments  so  obtained  shall  bind,  and  execution  may  be  levied  on  the 

joint  copartnership  property,  and  also  the  individual  property,  real 

and  personal,  of  the  defendant  or  defendants  who  have  been  served 

with  a  copy  of  the  process,  but  shall  not  bind  or  be  levied  on  the  indi- 
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vidual  property  of  the  defendant  or  defendants  who  are  not  served 
with  a  process. 

Stated:  2  Ga.  130.  All  property,  partnership  and  individual,  of  defendant, 
bound  by  judgment  against  him :  20  Ga.  386.  As  to  how  to  reach  partnership 
debt  by  garnishment :  24  Ga.  625.  Where  verdict  and  judgment  void  as  to  one 
not  served :  44  Ga.  620.  Only  binding  on  those  served :  36  Ga.  404 ;  14/589. 
When  owner  of  fi.  fa.  can  levy  it  on  property  of  either  partner :  53  Ga.  78.  An 
illegal  judgment  as  to  administratrix  of  deceased  partner  alone :  55  Ga.  175. 

Cited:  68  Ga.  31. 

Debt  of  firm  is  debt  of  each  member :  68  Ga.  592. 

Doctrine  of  this  section  discussed  :  71  Ga.  466. 

Fi.  fa.  against  all  authorizes  levy  on  individual  property  of  any  partner: 
81  Ga.  254. 

Service  on  individual  partner  not  shown,  money  brought  in  under  individ- 
ual fi.  fa.,  error  to  subordinate  to  older  partnership  fi.  fa.  Error  to  subject 
individual  assets :  84  Ga.  149. 

§5011.  (3352.)  If  several  are  served,  the  plea  of  infancy,  etc.  In  all  ApV?23^8 
cases  against  joint  obligors  or  promisors,  any  one  or  more  of  the  par-  $5039. ' 
ties  may  plead  infancy;  if  such  plea  be  sustained,  the  action  shall 
not  abate,  but  the  court  shall  award  judgment,  as  in  cases  of  nonsuit, 
in  favor  of  the  party  or  parties  so  pleading,  and  permit  the  plaintiff 
to  proceed  against  the  other  defendant  or  defendants  to  said  suit, 
without  further  delay  or  costs. 

85012.  (3353.)  When  the  maker  and  indorser  reside  in  different  conn-  $$*69i,  *^3» 
ties.  In  case  a  maker  and  indorser  of  a  promissory  note  reside  in 
different  counties,  the  same  may  be  sued  in  the  county  where  the 
maker  resides;  and  a  copy  of  the  petition  and  process  served  on  the 
indorser  residing  out  of  the  county  in  which  the  suit  may  be  com- 
menced, as  provided  in  case  of  joint  obligors  and  promisors,  shall 
be  deemed  sufficient  service. 

When  indorser  residing  in  different  county,  and  sued  with  maker  in  county 
of  his  residence,  may  be  bound  by  his  waiver  of  second  original  and  process: 
25  Ga.  37.  Drawer  and  indorser  sued  together  without  joining  acceptor :  59 
Ga.  840.  Where  one  writes  his  name  on  face  of  note  with  word  "indorser,"  may 
be  sued  with  the  other  makers :  61  Ga.  112. 

Suit  against  makers  barred  by  former  recovery ;  their  residence  in  county 
gave  no  jurisdiction  against  sureties :  65  Ga.  575. 

§5013.  (3354.)  Suit  on  attachment  bond  of  plaintiff '.  When  a  person  Actsi855-6, 
who  has  been  a  defendant  in  attachment  desires  to  sue  the  plaintiff 
for  damages,  and -the  plaintiff  shall  not  reside  in  this  State,  it  shall 
be  sufficient  to  serve  a  copy  of  the  petition  and  process  on  the  secu- 
rity to  the  bond  given  by  the  plaintiff,  and  said  action  may  proceed 
against  both  principal  and  security. 

Before  defendant  in  attachment  can  sue  on  the  bond,  he  must,  by  previous  re- 
covery against  the  plaintiff,  ascertain  his  damages:  19  Ga.  411.  What  evidence 
is  admissible  for  malicious  suing  out  of  an  attachment :  24  Ga.  265.     Suit  for 
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damages  for  wrongfully  suing  out  an  attachment,  onus  on  plaintiff  to  show 
malice  :  29  Ga.  64. 

Where  non-resident  national  bank  gave  bond  hereunder,  service  on  security 
sufficient :  78  Ga.  449. 

Section  affords  due  process  of  law,  and  is  not  in  conflict  with  14th  Amend- 
ment :  78  Ga.  449. 

ACobb!483.  §5014.  (3348.)  Representative  of  obligor  may  be  sued,  etc.  Where 
$34396'  5°41'  any  person  shall  be  in  possession  (in  his  own  right,  or  in  any  other 
capacity)  of  any  note,  bill,  bond,  or  other  obligation  in  writing,  signed 
by  two  or  more  persons,  and  one  or  more  of  the  persons  whose  names 
are  so  signed  as  aforesaid  shall  die  before  the  payment  of  the  money, 
or  the  compliance  with  the  conditions  of  said  bond  or  obligation  in 
writing,  the  person  holding  such  bill,  bond,  note,  or  other  obligation 
in  writing  shall  not  be  compelled  to  sue  the  survivors  alone,  but  may 
at  his  discretion  sue  the  survivor  or  survivors,  or  the  representatives 
of  such  deceased  person  or  persons,  or  survivor  or  survivors,  in 
the  same  action  with  the  representative  or  representatives  of  such 
deceased  person  or  persons:  Provided,  nothing  herein  contained  shall 
authorize  the  bringing  of  an  action  of  any  kind  whatever  against 
the  representative  or  representatives  of  any  estate  or  estates,  until 
twelve  months  after  the  probate  of  the  will,  or  the  granting  of  letters 
of  administration  on  such  estate  or  estates. 

Principal  in  bond  dying,  suit  against  survivors :  13  Ga.  502.  The  surviving 
partner  alone  was  suable  on  a  partnership  debt:  1  Ga.  489.  Where  not  com- 
pelled to  join  representatives  of  deceased  directors  in  action  against  survivor : 
30  Ga.  581.  Where  election  to  sue- survivors  could  not  revive  same  case 
against  administrator:  32  Ga.  556.  Where  some  of  defendants  dying  can  pro- 
ceed against  survivors :  36  Ga.  404.  Section  referred  to  and  construed :  53  Ga. 
390.  Legal  representative  of  deceased  partner  sued  in  same  action  with  sur- 
vivors in  firm  contract:  49  Ga.  434.  Does  not  apply  to  account  against  a  part- 
nership: 62  Ga.  5-1. 

Cited,  as  to  suit  on  account  against  partners:  71  Ga.  782. 

Action  at  law  against  survivor  and  administrator  of  deceased  partner,  on 
open  account,  is  without  jurisdiction  as  to  the  administrator  who  resides  in 
another  county,  unless  insolvency  alleged,  etc. :  79  Ga.  425. 

As  to  showing  insolvency  by  nulla  bona  return :  79  Ga.  425. 

Act|i858,        §5015.   (3349.)   Includes  copartners .     The  preceding  section  shall  be 
$2627.         80  construed  as  to  embrace  debts  against  copartners,  as  well  as  against 
joint  or  joint  aud  several  contractors. 

Act  of  1818  did  not  apply  to  partners ;  surviving  member  was  alone  liable 
for  partnership  debts:  1  Ga.  489-494.  Was  extended  to  them  by  Act  of  1858, 
p.  86.  In  this  Act  the  word  "corporation"  was  used  for  "copartners"  and  this 
mistake  was  amended  by  Act  of  1839,  p.  50.  Applies  to  joint  and  several  con- 
tractors :  2  Ga.  128.  Legal  representatives  of  deceased  partner  may  be  sued 
in  same  action  with  survivor  on  a  firm  contract:  49  Ga.  434.  Declaration  in 
short  form  against  administrator,  not  so  defective  as  to  render  judgment  void : 
54  Ga.  537.  When  one  sued  as  surviving  partner  may  set  up  pleas  denying 
partnership  and  of  set-off:  54  Ga.  29.     Where  suit  against  surviving  partner 
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and  administratrix  could  not  be  dismissed  as  to  surviving  partner  so  as  to  enter 
judgment  against  administratrix:  55  Ga.  174-176. 

Barred,  when  not  brought  against  the  survivor  within  the  limitation  :  71 
Ga.  782. 

Discontinue  as  to  survivor  and  hold  administrator  of  deceased,  not  allowed  : 
71  Ga.  782. 

General  Note. — Where  liability  of  directors  was  joint  and  not  several :  18 
Ga.  318.  Where  liability  of  subscribers  was  several  and  not  joint :  20  Ga.  36. 
Judgment  against  joint  defendants  when  one  dead,  renders  it  invalid:  3  Ga. 
104.  Where  judgment  on  a  joint  contract  cannot  be  given  against  one  defend- 
ant without  the  other:  18  Ga.  610.  Release  of  one  joint  defendant  for  valua- 
ble consideration  discharges  the  others :  20  Ga.  415.  Where  proof  and  allega- 
tion did  not  agree  in  an  action  on  a  joint  judgment:  35  Ga.  71. 

Suit  against  partnership,  plea  of  non  assumpsit,  verdict  against  one  partner 
sustained  :  75  Ga.  664,  665  ;  see  also  68  Ga.  255. 

Several  defendants  may  plead  different  defenses,  but  the  suit  remains  one: 
70  Ga.  487. 


CHAPTER  3. 

MAKING  PARTIES  PENDING  ACTION. 

§5016.   (3421.)  Parties  made  on  motion.     When  a  plaintiff  in  any Acts  ww, 
cause  now  or  hereafter  pending  shall  die,  the  executor  or  adminis-  §4835- 
trator  of  such  plaintiff  may  be  made  party  on  motion,  to  be  made 
in  writing,  of  which  the  defendants  or  their  counsel  shall  have  no- 
tice. 

See  17  Ga.  185,  186.  Where  minor  dying  pending  an  ejectment  suit,  the 
action  did  not  abate :  61  Ga.  77. 

Objection  that  motion  not  in  writing  made  too  late ;  defect  cured  by  subse- 
quent motion  and  order :  66  Ga.  273. 

Minor  plaintiff  in  ejectment  dying,  action  not  abate,  but  legal  representa- 
tive made  party :  66  Ga.  273 ;  see  also  61  Ga.  77. 

In  suit  on  note  for  ward's  money  loaned,  payable  to  one  "as  guardian,"  on 
death  of  plaintiff  his  administrator,  not  successor,  should  be  made  party :  69 
Ga.  631. 

Plaintiff  dying,  and  executor  made  party  without  notice  to  defendant,  ille- 
gality lay  here :  75  Ga.  629. 

Administrator  failing  to  become  party  in  reasonable  time,  action  dismissed: 
89  Ga.  258. 

Failure  to  inform  his  counsel  that  he  had  qualified,  no  excuse:  90  Ga.  147. 

Where  plaintiff  in  suit  for  land  dies,  his  widow  and  sole  heir  made  party, 
when  and  how :  91  Ga.  546. 

§5017.  (3422.)  Party  defendant,  hoiu  and  when  made.  In  case  the$5036. 
defendant  shall  die  pending  a  suit,  the  plaintiff  may  sue  out  a  scire 
facias  immediately  after  the  expiration  of  twelve  months  from  the 
probate  of  the  will  or  granting  of  letters  of  administration,  requir- 
ing such  executor  or  administrator  to  appear  and  answer  to  the  said 
cause. 
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Executor  made  party  to  pending  action  may  be  ruled  to  trial  at  once :  60 
Ga.  157. 

Where  guardian  died  pending  suit  against  him  for  ward's  board,  his  execu- 
tor made  party  :  68  Ga.  398. 

On  money  rule,  no  objection  that  contestant,  who  had  filed  no  issue  to 
movant's  claim,  had  died  and  no  party  made:  69  Ga.  170. 

Judgment  making  administrator  a  party,  conclusive  as  to  him,  and  prima 
facie  good  against  his  sureties :  71  Ga.  211. 

The  propriety  of  making  trustee  a  party  in  place  of  deceased  defendant  was 
not  apparent,  it  not  appearing  that  trustee  was  his  successor,  and  a  surviving 
defendant  being  proper  party  to  carry  on  the  case :  70  Ga.  517. 

Where  two  defendants  prayed  injunction  against  complainant,  and  one  died, 
error  to  grant  it  without  making  representative  a  party:  72  Ga.  20. 

Appellant  dead,  plaintiff  not  accepting  continuance  to  make  party,  case  dis- 
missed on  motion  of  surety :  84  Ga.  108. 

Acts  1859,  §5018.  (3423.)  Successor  of  executor ,  etc .,  may  be  made  party .  Upon 
§5036.  the  death  of  any  executor,  administrator,  or  guardian,  or  upon  the 
revocation  of  his  letters  testamentary,  of  administration,  or  guard- 
ianship, as  the  case  may  be,  pending  suit  by  or  against  such  execu- 
tor, administrator,  or  guardian,  as  such,  and  such  death  or  removal 
being  suggested  of  record,  a  scire  facias  may  issue  to  make  the  suc- 
cessor of  such  deceased  or  removed  person  a  party  at  any  time  after 
his  appointment  and  qualification,  instead  of  the  deceased  or  re- 
moved executor,  administrator,  or  guardian. 

Successor  of  executor  madea  party  by  scire  facias:  46  Ga.  600,  601. 

Where  guardian  died  pencu^^^^against  him  for  ward's  board,  his  execu- 
tor made  party  :  68  Ga.  398. 

Administrator  de  bonis  non  not  made  party  to  illegality,  where  fi.  fa.  based 
on  note  payable  to  one  as  administrator ;  title  of  note  in  administrator  person- 
ally, and  he  being  dead,  his  personal  representative  proper  party:  69  Ga.  289. 

In  suit  on  note  for  ward's  money  loaned,  payable  to  one  "as  guardian,"  on 
death  of  plaintiff,  his  administrator,  not  successor,  should  be  made  party:  69 
Ga.  631. 

On  death  of  guardian  pending  suit  by  him,  in  some  cases,  if  there  be  no 
successor,  court  of  chancery  may  appoint  guardian  ad  litem:  69  Ga.  631. 

Successor  of  foreign  executor  not  made  party  to  suit  by  latter:  77  Ga.  149. 

After  verdict  against  executor,  administrator  de  bonis  non  could  not  be  made 
party  as  of  date  prior  to  verdict,  by  rule :  80  Ga.  652. 

Acts  1895,        85019.  Parties  made  in  term  or  vacation.     Where  for  any  cause  it 

p.  47.  . 

§5027.  becomes  necessary  or  proper  to  make  parties,  the  judge  shall  cause 
a  rule  to  be  prepared,  signed  by  him,  either  in  term' time  or  vaca- 
tion, calling  on  the  person  to  show  cause  why  he  should  not  be  made 
a  party,  the  answer  to  which  rule  may  be  heard  in  term  or  vacation. 
Acts  1895,  §5020.  Time  of  trial  where  parties  made.  In  all  cases,  except  those 
$$4848, 5126,  in  which  representatives  of  deceased  parties  are  made,  the  new  party 
shall  be  entitled  to  the  same  time  within  which  to  prepare  for  trial 
as  if  he  had  been  one  of  the  original  parties  to  the  cause;  but  in  all 
cases  now  or  hereafter  pending  in  the  courts  of  this  State,  any  orig- 
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inal  or  new  party  may  consent  to  the  trial  at  the  first  term,  pro- 
vided the  case  is  ready  for  trial. 

§5021.  (3424.)  Parties ,  how  made  in  claim  cases .  In  all  cases  where  A^*^3|'35 
a  claim  shall  be  interposed  to  property  levied  upon  by  virtue  of  a 
fieri  facias  or  attachment  from  any  of  the  courts  of  this  State,  in 
favor  of  one  or  more  persons,  and  pending  such  claim  one  of  the 
plaintiffs  shall  die,  the  case  shall  proceed  in  the  name  of  the  sur- 
vivor, and  on  the  death  of  the  last  or  only  plaintiff,  the  executor  or 
administrator  of  such  deceased  may,  on  motion,  be  made  a  party 
instanter,  and  said  case  shall  proceed  without  further  delay. 

Where  claimant  dies  his  representative  made  party :  Superior  Court  Rule 
No.  14. 

One  having  equitable  interest  made  party  to  claim  case :  76  Ga.  246. 

§5022.  (3424a.)  How  made  when  year's  support  assigned.  When  a  p.i48.  "  ' 
party  plaintiff  shall  die  pending  a  suit  on  any  chose  in  action  in  any  ^M  5' 
of  the  courts  of  this  State,  and  the  chose  in  action,  the  foundation 
of  said  suit,  be  assigned  to  the  widow,  or  widow  and  children,  or  chil- 
dren only,  of  decedent,  as  any  part  of  a  twelve-months  support,  then 
the  widow  for  herself,  or  for  the  use  of  herself  and  children,  and  in 
the  event  of  children  only,  then  a  next  friend  for  said  children,  may 
be  made  a  party  plaintiff  to  such  action  upon  the  same  terms  and  in 
the  same  manner  that  administrators  are  made  parties  plaintiff  to 
suits  in  favor  of  their  intestates  in  this?y^p$  upon  the  submission  by 
such  person  to  the  court  of  a«^r^fl^^opy  of  assignment,  and  the 
action  shall  proceed  in  the  nam^r parties  so  made. 

§5023.  (3425.)  Appeal  when  party  dies  before  it  is  entered ;  judgment  $4455- 
where  no  appeal  is  entered.  When  either  the  plaintiff  or  defendant 
shall  depart  this  life  pending  a  trial,  or  after  a  cause  has  been  tried 
and  before  the  expiration  of  the  time  within  which  such  party,  if 
living,  might  enter  an  appeal,  and  no  appeal  shall  have  been  entered, 
the  legal  representatives  of  such  party  dying  may  enter  an  appeal 
within  thirty  days  from  the  time  such  executor  or  administrator  shall 
have  been  qualified;  and  if  such  appeal  is  not  entered  within  the 
time  herein  prescribed,  judgment  may  be  entered  and  execution  is- 
sued as  though  the  deceased  party  was  in  life,  without  making  the 
representative  a  party. 

See  1  Ga.  475. 

§5024.  (3426.)  Appeal  revives  the  suit.  When  an  appeal  shall  be &U976< 4469- 
entered  as  provided  in  the  preceding  section,  it  shall  not  be  neces- 
sary to  revive  such  suit  by  scire  facias,  but  it  shall  be  revived  by  the 
party  appealing,  giving  notice  to  the  adverse  party  within  thirty 
days  from  the  time  of  entering  such  appeal,  and  when  a  defendant 
shall  appeal,  said  cause  shall  stand  for  trial  on  the  appeal-docket  at 
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the  first  term  of  the  court  after  the  expiration  of  twelve  mouths 
from  the  qualification  of  such  executor  or  administrator. 

§5025.  (3427.)  Representatives  of  garnishees  may  be  made  parties. 
When  any  person,  after  being  summoned  as  garnishee,  shall  die 
either  before  or  after  answer,  the  executor  or  administrator  of  such 
person  shall  be  made  a  party  by  scire  facias  in  the  usual  way. 
ACobb4474  §5026.  (3428.)  Administrator  de  bonis  non  may  be  made  party .  In 
$$3404, 5014.  cage  0f  tne-  death  or  removal  from  office  of  any  such  executor  or  ad- 
ministrator, pending  such  proceeding  as  prescribed  in  the  preceding 
sections,  an  administrator  de  bonis  non  may  be  made  a  party  in  like 
manner. 

When  administrator  de  bonis  non  made  a  party  :  30  Ga.  775 ;  46/600. 

Administrator  de  bonis  non  cannot  be  made  party  plaintiff  in  action  by  pred- 
ecessor, appointed  in  another  State:  77  Ga.  149;  94/678.. 

No  statutory  provision  for  making  domestic  administrator  party  to  suit 
brought  by  a  foreign  administrator :  94  Ga.  678. 

^obbtw.  §5027.  (3429.)  Contents  of  scire  facias.  In  writs  of  scire  facias, 
^lios9' 3439'  f or  the  purpose  of  making  parties  to  any  suit  pending  in  the  supe- 
rior courts  of  this  State,  it  shall  be  sufficient  to  state  the  names  of 
the  parties,  the  term  of  the  court  to  which  said  cause  was  made  re- 
turnable, and  the  name  of  the  suit  or  action,  requiring  the  party  to 
show  cause  why  he  should  not  be  made  a  party  to  said  cause,  with- 
out setting  forth  the  substance  of  the  bill  or  declaration,  or  the  pro- 
ceedings thereon. 

As  to  judgment  upon  return  of  scire  facias :  1  Ga.  367. 

If  defendant  in  scire  facias  not  proper  party,  he  should  defend  before  judg- 
ment making  him  party :  68  Ga.  399 ;  see  also  45  Ga.  89,  91. 

Scire  facias  is  not  a  suit,  and  a  former  scire  facias  cannot  be  pleaded  in 
abatement :  70  Ga.  633. 

$5380.  §5028.   (3430.)    Scire  facias,  how  issued  and  served.      All  writs  of 

scire  facias,  to  make  parties,  shall  be  issued,  served,  and  returned  as 
provided  in  sections  5019,  5381  and  5382. 

Scire  facias  issued  and  returned  executed,  no  entry  of  parties  made  on  mo- 
tion-docket, will  not  avail  to  make  representatives  of  deceased  plaintiff  or 
defendant  parties :  1  Ga.  355,  367. 

ACobb4476  §5029.  (3431.)  Scire  facias  against  parties  in  different  counties.  In 
cases  where  there  are  several  parties  to  be  served  with  scire  facias, 
and  any  one  or  more  of  them  reside  out  of  the  State  or  county  in 
which  the  suit  is  pending,  a  service  upon  those  residing  in  the  county 
where  the  suit  is,  and  a  return  that  the  others  are  not  to  be  found, 
shall  be  sufficient  to  authorize  the  making  of  the  representatives  of 
deceased  plaintiff  or  defendant  parties,  so  as  to  authorize  the  orig- 
inal suit,  in  the  name  of  the  parties  so  made,  to  proceed  to  trial  and 
judgment  as  though  all  such  parties  had  been  served  with  scire  facias. 
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§5030.  (3432.)  Representative  of  non-resident  defendants,  how  made$mi- 
parties.  In  all  cases  where  a  defendant  duly  served  with  process  or 
subpoena  in  any  case  shall  reside  out  of  this  State,  or  shall  remove 
therefrom  during  the  pendency  of  said  cause,  and  the  plaintiff  or 
complainant  shall  die,  his  legal  representatives  shall  be  made  par- 
ties on  motion  and  without  notice. 

§5031.   (3434.)  Parties,  how  made  when  both  die.     When  both  plain- $3825- 
tiff  and  defendant  die  before  a  scire  facias  issues  to  make  parties, 
the  action  does  not  abate,  but  scire  facias  may  issue  on  the  motion 
of  the  representative  of  either  party  against  the  representative  of  the 
other,  and  the  cause  proceed. 

Set  forth  in:  2  Ga.  81. 

§5032.  (3435.)  Representatives  of  usee  may  be  made  parties.     On  the  ^077, 3682, 
death  of  the  usee,  his  representatives  must  be  made  parties,  as  here- 
inbefore provided,  before  the  cause  can  proceed,  even  in  a  claim  case. 

Stated :  3  Ga.  159 ;  6/100.    See  Rule  No.  14  of  superior  court. 

§5033.   (3436.)   Successors  of  trustees  may  be  made  parties.     On  the  Actsi859, 
death  of  a  trustee  or  receiver,  pending  a  suit  to  which  he  may  be  W^'a, 1976. 
a  party  as  such,  the  same  does  not  abate,  but  his  successor  may  be 
made  a  party  thereto  by  scire  facias,  and  said  cause  proceed  to  judg- 
ment. 

The  propriety  of  making  trustee  a  party  in  place  of  deceased  defendant  was 
not  apparent,  it  not  appearing  that  trustee  was  his  successor,  and  a  surviving 
defendant  being  proper  party  to  carry  on  the  case  :•  70  Ga.  517. 

§5034.  (3437.)  Execution  against  deceased  defendants.    On  the  death  Acts  1878, 
of  a  defendant  after  final  judgment,  when  no  execution  has  been§5413- 
issued  previous  to  such  death,  execution  may  issue  as  though  such 
death  had  not  taken  place. 

General  Note. — Where  suit  pending  against  a  feme  sole  who  marries,  no 
abatement  of  suit,  nor  can  husband  be  made  party  by  scire  facias:  28  Ga.  71. 

Case  put  on  terms,  where  party  complainant  died  and  no  new  party  made 
for  several  years  :  67  Ga.  401. 

Plaintiff  in  a,fi.fa.  could  make  defendant's  administrator  a  party  by  scire 
facias,  so  as  to  reach  assets  inaccessible  by  levy :  83  Ga.  716. 

Third  person,  although  claiming  to  be  real  party  in  interest,  complainant 
administrator  having  died,  not  made  party  here:  67  Ga.  401. 


CHAPTER  4. 

ABATEMENT,  RETRAXIT,  DISMISSAL,  AND  REMOVAL  OF  ACTIONS. 

§5035.  (3438.)    When  action  does  not  abate.     No  suit  shall  abate  by A£l£b%2 
the  death  of  either  party,  where  such  cause  of  action  will  in  any  M3825' 4929- 
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case  survive  to  or  against  the  legal  representatives  of  the  deceased 
party,  either  in  the  same  or  any  other  form  of  action. 

Principal  of  bond,  dying  pending  suit,  his  death  being  suggested  of  record, 
suit  may  proceed  against  other  defendants:  13  Ga.  502.  Action  for  breach  of 
contract  surviving  to  executor  of  defendant :  30  Ga  866.  One  of  several  ca- 
veators dying  pending  proceeding  to  probate  a  will,  propounder  may  proceed 
and  try  case  without  making  representative  a  party :  35  Ga.  102.  Where 
trustee  could  proceed  in  ejectment  after  death  of  cestui  que  trust:  48  Ga.  537. 
When  declaration  alleges  facts  showing  defendant  derived  benefit  from  tort  he 
was  charged  with,  on  death  of  plaintiff  his  administrator  made  party  plaintiff: 
56  Ga.  158.  Minor  dying  pending  action  of  ejectment  by,  does  not  abate  the 
suit :  61  Ga.  77.  Abatement  of  action  for  personal  injuries  on  death  of  plain- 
tiff: 60  Ga.  120. 

See  notes  to  section  3828. 

Action  for  breach  of  bond  for  title  made  to  intestate,  personal  action  surviv- 
ing her.  Properly  brought  by  her  administrator,  not  by  her  heirs  at  law: 
82  Ga.  46. 

$$3404,3439.  §5036.  (3439.)  Suits  against  removed  executor  do  not  abate.  When 
letters  testamentary  may  be  revoked  and  an  intestacy  for  any  cause 
declared,  no  suit  by  or  against  the  removed  executor  shall  abate, 
and  the  newly  appointed  administrator  can  be  made  a  party  plain- 
tiff or  defendant  in  his  stead. 

$3317.  §5037.   (3440.)  Death  of  one  of  several  administrators  does  not  abate 

suit.  An  action  against  two  joint  administrators  or  executors  does 
not  abate  by  the  death  of  one,  but  proceeds  against  the  survivor. 

$$5007,4999.  §5038.  (3441.)  Death  of  codefendant.  On  the  death  of  the  code- 
fendant  in  any  action  of  ejectment,  made  such  after  the  commence- 
ment thereof,  the  action  may  proceed  against  the  surviving  defend- 
ant without  making  the  representative  of  the  deceased  codefendant 
a  party. 

Stated:  13  Ga.  282.  Eefusal  to  continue  whole  case  unless  knowledge  of 
death  of  other  defendant  had  just  come  to  plaintiff:  44  Ga.  514.  Ejectment 
tried  as  to  defendants  who  are  alive,  without  calling  the  representative  of  a 
deceased  defendant :  57  Ga.  551. 

$50ii.  §5039.   (3442.)   One  of  several  defendants  not  being  liable.     An  action 

against  several  persons  does  not  abate  where  it  appears  that  some  of 
the  defendants  are  not  liable,  but  may  proceed  against  those  who  are 
liable. 

Action  may  proceed  against  those  liable :  18  Ga.  610.  Where  action  against 
two  or  more  defendants  and  one  dies,  may  proceed  against  survivors:  36  Ga. 
404.  Where  sole  defendant  in  ejectment  died,  and  one  brought  in  pleaded  to 
merits,  may  proceed  against  him  alone:  57  Ga.  539. 

$$4605,5096.      §5040.   (3443.)   Suits  against  sheriff  survive  his  death.     An  action 
against  a  sheriff  for  an  escape  out  of  process  shall  not  abate  on  the 
death  of  such  sheriff,  but  shall  survive  against  his  securities  and 
legal  representatives. 
Stated  :  1  Ga.  514. 
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§5041.  (3444.)  Death  of  one  of  several  defendants.  In  all  cases  Apctf9*859, 
which  have  been  or  may  be  commenced  in  any  of  the  courts  of  this  §§5014> 3439- 
State  against  two  or  more  defendants,  one  or  more  of  whom  have 
died  or  may  die  pending  said  case,  it  shall  and  may  be  lawful  for 
the  plaintiff  or  complainants  to  suggest  said  death  of  record,  and  to 
proceed  in  the  trial  of  said  case  or  cases,  against  the  surviving  de- 
fendant, to  the  extent  of  their  respective  liabilities. 

Where  one  partner  served  with  process  dies,  may  proceed  with  his  adminis- 
trator made  a  party :  12  Ga.  30.  Death  of  one  of  two  joint  administrators  sued 
for  devastavit  may,  suggesting  the  death  of  record,  proceed  against  survivors: 
24  Ga.  137.  Where  executor  of  deceased  administrator  chargeable  just  as  the 
administrator  would  have  been :  22  Ga.  330.  Where  pending  suits  may  pro- 
ceed against  survivor  of  two  or  more  defendants:  36  Ga.  404.  Where  plaintiff 
may  proceed  against  surviving  security  on  sheriff's  bond :  48  Ga.  550.  Section 
cited  and  construed :  55  Ga.  666 ;  59/775,  778.  Where  may  proceed  against  one 
pleading  to  the  merits  in  action  of  ejectment,  without  making  representative  « 
of  deceased  a  party :  57  Ga.  539. 

Cannot  discontinue  as  to  survivor  and  hold  estate  of  deceased  partner  lia- 
ble :  71  Ga.  782. 

Where  suit  against  partnership,  and  one  of  members  dies:  92  Ga.  405. 

§5042.  (3445.)  Retraxit.  A  retraxit  is  the  open,  public  and  volun- 
tary renunciation  by  the  plaintiff,  in  open  court,  of  his  suit  or  cause 
of  action;  and  if  this  is  done  by  the  plaintiff,  and  a  judgment  en- 
tered up  thereon  by  the  defendant,  the  plaintiff's  right  of  action  is 
forever  gone. 

A  dismission  does  not  amount  to  a  retraxit  and  is  no  bar  to  future  suit :  6 
Ga.  432.  Where  dismission  of  application  for  dower  was  no  settlement  that 
would  be  a  bar  to  suit  for :  10  Ga.  322-328.  Retraxit  pleaded  to  scire  facias  to 
make  party  plaintiff :  28  Ga.  435. 

Stated  :  68  Ga.  105. 

§5043.    (3446.)    Differs  from  dismissal.      A  retraxit  differs  from  a     i^r^Ar^/ 
nonsuit,  dismission,  or  discontinuance,  in  this:     A  retraxit  is  posi-        'O'  - 
tive  and  conclusive  of  the  plaintiff's  right  of  action,  while  a  non- 
suit, dismission,  or  discontinuance  is  negative,   and   the   plaintiff 
may  recommence  his  suit  on  the  payment  of  costs. 

Dismissal  of  a  claim  by  the  court  at  plaintiff's  instance  is  not  such  a  with- 
drawal as  to  prevent  it  being  interposed  a  second  time :  19  Ga.  314.  Certiorari 
renewed  in  six  months  after  dismissal:  32  Ga.  437. 

Cited:  68  Ga.  112. 

Case  dismissed  by  court  for  want  of  prosecution,  brought  again  without  pay- 
ment of  costs :  66  Ga.  480 ;  71/217. 

Renewed  action  will  abate  unless  costs  of  first  suit  paid,  although  pauper 
affidavit  filed  :  68  Ga.  435. 

Costs  of  first  suit  required  to  be  paid  as  condition  of  refusing  new  trial  in 
second :  70  Ga.  714. 

"Payment  of  costs"  is  required  for  benefit  of  officers  of  court;  defendant 
desiring  to  set  it  up  should  do  so  by  plea  in  abatement  at  first  term :  79  Ga. 
495. 
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Where  mortgage  on  personalty  foreclosed  and  counter-affidavit  filed,  plain- 
tiff may  dismiss  before  final  trial,  pay  costs,  and  foreclose  again :  71  Ga.  717. 

Justice  of  peace,  after  evidence,  dismissing  case,  plaintiff  appealing,  and 
then  dismissing  appeal,  may  sue  again :  95  Ga.  215. 

Nonsuit  no  bar  to  subsequent  action  brought  in  time :  85  Ga.  420. 

Nonsuit  does  not  bar  second  suit  for  same  cause  of  action,  nor  conclude  par- 
ties on  questions  of  evidence  decided :  91  Ga.  196. 

^obb^Vs       §5044.   (3447.)  Actions  may  be  dismissed  at  any  time.     The  plaintiff 
$$4|7o, 3787, in  any  action,  in  any  court,  may  dismiss  his  action  either  in  vaca- 
tion or  term  time,  and,  if  done  in  term  time,  the  clerk  or  justice 
shall  enter  such  dismissal  on  the  docket. 

Cannot  dismiss  action  after  publication  of  verdict :  7  Ga.  191.  Same  rule  as 
to  claimants :  8  Ga.  184 ;  33/205.  May  dismiss  suit  after  continuance  at  same 
term  or  in  vacation:  8  Ga.  463.  No  error  to  decision  of  court  below  where, 
subsequent  to  the  decision,  voluntarily  dismisses  his  case :  7  Ga.  79,  227  ;  9/207. 
Where  the  effect  of  the  entry  was  to  dismiss  the  bail  process  and  not  the  suit : 
29  Ga.  392.  Where  could  prove  agreement  of  dismissal:  48  Ga.  347,  348. 
Plaintiff  may  dismiss  case  any  time  before  verdict  is  published,  if  unknown  to 
him:  48  Ga.  592.  Where  defendant  moving  to  open  a  judgment  may  dismiss 
his  motion :  55  Ga.  19.  Where  plaintiff  could  not  dismiss  his  case  after  ver- 
dict brought  into  court  and  read :  56  Ga.  605-609.  A  complainant  may  in  term 
or  vacation  dismiss  his  bill  without  leave  or  order:  58  Ga.  355.  Evidence  of 
dismissal  by  entry  on  proper  docket  or  minutes  of  court,  which  may  be  made 
nunc  pro  tunc:  61  Ga.  686.  Reinstatement  of,  where  plaintiff  may  amend  ap- 
peal affidavit  during  the  term  or  reinstate  the  case :  28  Ga.  73.  When  defend- 
ant can  have  bill  dismissed  and  reinstated  in  order  to  have  an  illegal  order  set 
aside:  29  Ga.  29.  Motion  to  set  aside  a  verdict  and  reinstate  case,  equiva- 
lent to  motion  for  a  new  trial :  30  Ga.  191.  When  Supreme  Court  will  not  in- 
terfere with  the  discretion  exercised :  31  Ga.  210.  Where  case  dismissed  for 
absence  of  attorney  should  have  been  reinstated :  34  Ga.  388.  Where  order 
set  aside  and  a  bill  rightfully  reinstated :  35  Ga.  45.  Where  cause  dismissed 
should  have  been  put  on  terms  before  dismissed,  therefore  should  have  been 
reinstated:  37  Ga.  588.  Judge's  discretion  in  refusing  to  reinstate,  controlled 
where  case  called  not  in  its  order:  49  Ga.  90-93. 

After  purpose  to  deny  injunction  announced,  plaintiff  may  dismiss  bill;  but 
reducing  judgment  to  writing  and  making  it  part  of  case  is  discretionary  with 
judge:  87  Ga.  451. 

Voluntary  dismissal  not  adjudication  of  controversy  because  suit  not  re- 
newed in  six  months:  88  Ga.  664. 

Plaintiff  in  execution  may  dismiss  levy,  though  issue  pending  thereon:  65 
Ga.  627. 

Dismissing  levy  is  dismissing  case:  91  Ga.  64. 

Complainant  may  dismiss  at  any  time,  provided  rights  of  defendant  not 
prejudiced  thereby:  69  Ga.  100. 

Does  not  thereby  prejudice  rights  of  defendant  by  carrying  out  so  much  of 
answer  as  in  nature  of  cross-bill,  praying  affirmative  relief:  69  Ga.  100. 

Complainant  having  moved  dismissal,  court  cannot  submit  to  jury  issues 
defensive  to  bill,  made  by  answer:  69  Ga.  100. 

Cited,  to  the  effect  that  defendant  may  withdraw  demurrer  before  court 
enters  decree  thereon,  even  after  intimating  that  it  would  be  overruled:  70 
Ga.  556. 
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After  entry  on  docket  of  grant  of  nonsuit,  and  before  judgment  written  out 
and  entered  on  minutes,  plaintiff  may  dismiss:  74  Ga.  126. 

Mortgage ./j.  fa.  levied  on  personalty,  when  counter-affidavit  is  filed,  is  mesne 
process,  and  plaintiff  may  dismiss  at  any  time  and  foreclose  again:  71  Ga.  717. 

Case  properly  dismissed  for  want  of  prosecution,  and  trial  refused  on  plain- 
tiff's announcing  ready  shortly  afterwards:  91  Ga.  166. 

Motion  to  reinstate  claim  case,  upon  ground  wholly  insufficient,  denied, 
though  another  ground,  if  taken,  meritorious  and  available:  80  Ga.  287. 

Providential  absence  of  one  member  of  firm  of  attorneys,  not  good  ground 
to  reinstate  case,  when  :  85  Ga.  884. 
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FIFTH  TITLE. 

Of  Defenses  and  Proceedings  Pending  Action. 


CHAPTER  1. 

DEFENSES,  PLEAS,  ETC. 


ARTICLE   1. 

GENERAL    PROVISIONS. 

Acts  1893,  §5045.  Sufficiency  of  petitions  and  pleas  determined  at  first  term.  The 
$5069°50477'  Ju(^ge  a^  eacn  regular  term  of  the  superior  court  shall  call  all  cases 
on  the  appearance-docket,  and  hear  and  decide  all  objections  made 
to  the  sufficiency  of  petitions  and  pleas,  and  may  by  order  dismiss 
plaintiff's  petition,  or  strike  defendant's  plea,  for  non-compliance 
with  the  requirements  of  law,  unless  the  defect  is  cured  by  amend- 
ment; the  court  may  on  good  cause  shown  allow  a  reasonable  time 
in  his  discretion  for  making  and  filing  such  amendment. 

Followed  and  cited :  95  Ga.  805.     See  notes  to  sections  following. 

S)9'5081'  §5046.  (3459.)  Advantage  of  defects  on  motion.  All  defects  which 
appear  on  the  face  of  the  pleadings  may  be  taken  advantage  of  by 
motion . 

Failure  to  object  at  first  term,  waiver:  95  Ga.  805. 

Where  in  the  matter  of  bail  advantage  could  not  be  taken  by  motion,  but 
must  be  pleaded  at  proper  time  and  in  proper  form :  3  Ga.  130.  When  motion  to 
dismiss  attachment  on  defective  affidavit,  made  at  any  time :  48  Ga.  12 ;  32/356. 
The  former  adjudication  must  appear  on  the  face  of  the  declaration,  to  admit 
of  motion  to  dismiss :  57  Ga.  63.     Section  referred  to  :  55  Ga,  80,  81 ;  63/212, 213. 

Notes  from  Code  of  1882  : 

Demurrer,  orally  to  a  plea  before  issue  joined  before  the  jury:  1  Ga,  108. 
Only  admits  facts  well  pleaded  :  3  Ga.  27.  English  rule  as  to,  not  applicable  to 
our  courts:  5  Ga.  218.  Demurrer  to  dilatory  plea,  heard  at  first  term:  7  Ga, 
101.  In  case  of  damages  and  recoupment:  56  Ga.  511.  Pleas  demurrable  for 
uncertainty:  8  Ga.  468.  Statute  of  limitations  made  available  by  demurrer: 
8  Ga.  244 ;  14/664.  Admits  plaintiff's  power  to  sustain  allegations  of  declara- 
tion by  proof:  9  Ga.  208.  Too  late,  after  issue  joined  on  merits,  to  object  to 
declaration  making  no  profert  of  letters  of  administration  :  9  Ga.  419.  So  after 
defendant  has  pleaded  to  the  merits  and  cause  submitted  on  appeal :  18  Ga.  693. 
Every  material  fact  on  which  founded  must  appear  in  declaration,  to  sustain 
motion  to  dismiss  by  way  of  demurrer:  25  Ga.  714.  Defendant  has  right  to 
open  and  conclude  on  demurrer:  39  Ga,  232.  When  decision  on  demurrer  may 
be  pleaded  in  bar  to  another  suit :  34  Ga.  499,  47.     Office  of  general  and  special 
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demurrer,  and  form  of:  35  Ga.  320.  Where  special  demurrer  only  for  infor- 
mality in  statement  of  time,  place,  etc. :  41  Ga.  46-48.  Where  demurrer  to  the 
evidence  overruled,  defendant  may  go  before  the  jury  and  contest  plaintiff's 
right  to  recover:  42  Ga.  53.  Where  case  went  to  the  jury  and  evidence  heard, 
too  late  to  demur  because  action  defectively  set  forth,  but  it  can  only  be  for 
cause  good  in  arrest  of  judgment :  43  Ga.  280.  Demurrer  to  exceptions  to 
award  not  containing  all  the  evidence  submitted  to  the  arbitrators :  48  Ga. 
421.     See  Rule  44  of  superior  court. 

Notes  from  decisions  since  Code  of  1882 : 

See  notes  to  sections  following. 

Accident,  declaration  showing  injury  result  of  pure  accident,  demurrer  sus- 
tained :  85  Ga.  507.     See  general  note  after  section  2321  et  seq. 

Affidavit  of  illegality,  deficient  in  fullness,  not  dismissed  on  motion,  in  ab- 
sence of  special  demurrer:  87  Ga.  33. 

Aliunde,  court  will  not  consider  anything  appearing  to  be:  65  Ga.  245. 

Amendable  defect,  not  taken  advantage  of  by  demurrer,  cannot  afterwards 
be  urged:  75  Ga.  450.  Where  insured,  after  assigning  policy  in  writing,  sued 
for  assignee's  use,  assignor  could  be  stricken  by  amendment :  94  Ga.  785. 

Barred,  declaration  disclosing  that  suit  was,  may  be  disposed  of  by  motion 
to  dismiss :  86  Ga.  503. 

Cause  of  action  set  out  where  sister  sued  brother  for  value  of  interest  in 
lands  conveyed  by  father  to  defendant  to  defeat  debts :  92  Ga.  280.  None  set 
out,  case  dismissed  on  oral  demurrer  at  trial  term :  76  Ga.  291.  None  as  to  one 
of  three  defendants,  not  ground  for  sustaining  general  demurrer  by  all :  89  Ga. 
368,  646.  Declaration  held  sufficient  where  widow  sued  telegraph  company  for 
homicide  of  husband,  an  employee  killed  by  falling  pole  he  had  climbed:  92 
Ga.  398. 

Executor,  petition  praying  removal  of,  alleging  misappropriation  and  insol- 
vency, not  demurrable:  85  Ga.  235. 

Failure  to  demur,  not  authorize  submission  to  jury  of  count  in  declaration 
not  sufficient  to  support  action :  75  Ga.  649. 

Final  judgment,  unreversed  dismissal  on  demurrer  is,  and  bars  future 
action  :  83  Ga.  623  ;  citing  56  Ga.  185. 

General  demurrer  to  plea  of  which  some  parts  are  sufficient,  overruled:  83 
Ga.  322.  Where  dismissal,  on  general  demurrer,  of  employee's  suit  for  serv- 
ices not  actually  rendered,  was  proper:  83  Ga.  437.  General  demurrer  to  dec- 
laration, after  amendment  without  objection,  could  raise  no  question  as  to 
right  to  amend,  but  only  as  to  sufficiency  of  declaration  as  amended:  83  Ga. 
621.  Under  pleadings,  petition  demurrable  specially,  but  not  generally  :  84  Ga. 
56.  Declaration  bad  in  form  but  good  in  substance,  not  dismissed  on  general 
demurrer:  92  Ga.  398.  As  against  general  demurrer,  plea  containing  good  de- 
fense not  vitiated  by  bad  matter :  94  Ga.  666. 

Good  in  part,  declaration  not  dismissed  on  motion:  89  Ga.  389,  646 ;  88/338, 
308. 

Made  at  any  time,  motion  to  dismiss  declaration  as  setting  out  no  cause  of 
action:  65  Ga.  216.  Where  count  in  declaration  not  support  action,  failure  to 
demur  not  authorize  submission  to  jury  :  75  Ga.  649. 

Multifarious,  petition  here  not:  92  Ga.  280.     See  notes  to  section  5048. 

Negligence,  the  facts  alleged  here  making  a  question  of,  to  be  submitted  to 
jury,  error  to  sustain  demurrer:  84  Ga.  363.  Plaintiff's  declaration  showing 
injury  to  have  been  caused  by  his  own  negligence,  demurrable :  85  Ga.  653. 
See  general  note  after  section  2321  et  seq. 
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Plea  setting  up  no  facts,  but  a  mere  repetition  of  an  overruled  demurrer, 
properly  stricken  on  motion  :  70  Ga.  572.  Plea  of  payment  should  specify 
time  of  payment,  but  demurrer  should  specially  point  out  defect:  83  Ga.  322. 
Facts  in  plea,  if  true,  making  a  case  of  fraud,  error  to  strike  on  demurrer:  84 
Ga.  356.  Good  plea  not  stricken  because  no  evidence  to  support  it :  85  Ga.  276. 
Plea  denying  debt  due,  though  contract  made  whole  due  on  failure  to  pay 
part,  properly  stricken:  85  Ga.  600.  Pleas  should  not  be  stricken,  raising 
questions  of  fact  proper  to  be  submitted  to  jury :  85  Ga.  600.  In  suit  on  pur- 
chase notes,  contract  not  set  out  in  declaration,  although  in  evidence,  not 
considered  on  motion  to  strike  plea:  92  Ga.  273. 

Pleading  to  the  merits,  to  demur  generally  for  want  of  cause  of  action  is: 
94  Ga.  782  ;  86/485. 

Special  demurrer,  expenses  in  carrying  out  contract  broken  must  be  item- 
ized as  against :  90  Ga.  417.  Where  plea  claims  that  plaintiff  made  an  admis- 
sion by  letter,  objection  that  letter  not  set  forth  is  matter  for  special  demur- 
rer: 94  Ga.  41.  Where  declaration  for  damages  merely  needs  amplification, 
special  demurrer  must  point  out  defect:  94  Ga.  407. 

Too  late  to  demur  after  appearance  term,  where  objection  not  good  in  ar- 
rest of  judgment:  84  Ga.  174.  See  notes  to  section  5047.  Motion  to  strike 
claim  for  insufficiency,  too  late  after  issue  joined :  85  Ga.  687.  Declaration 
not  full  enough,  not  demurred  to,  not  dismissed  on  motion  at  trial  term  :  90  Ga. 
695;  see  87  Ga.  691.  Uncertainty  in  alleging  date  of  tort,  or  meagerness  of 
description  of  injuries,  not  authorize  dismissal  on  motion  at  trial  term:  89 
Ga.  601. 

Want  of  certainty  and  definiteness  must  be  pointed  out  by  special  demur- 
rer: 90  Ga.  180. 

Acts  1857,  §5047.  (4191.)  Modes  of  defense .  A  defendant  may  either  demur, 
^5045, 5069.  plead,  or  answer  to  the  petition,  or  may  file  one,  or  more,  or  all  of 
these  defenses  at  once,  without  waiving  the  benefit  of  either;  or  he 
may  file  two  or  more  pleas  to  the  same  action.  In  all  cases  demur- 
rer, pleas  and  answer  shall  be  disposed  of  in  the  order  named;  and 
all  demurrers  and  pleas  shall  be  filed  and  determined  at  the  first 
term,  unless  continued  by  the  court,  or  by  consent  of  parties. 

Motion  to  dismiss  pleas  refused :  18  Ga.  119.  Not  required  to  answer  at 
term  to  which  bill  returnable :  7  Ga.  107.  As  to  dilatory  pleas  after  pleas  to 
merits,  under  Act  of  1853-4:-  20 Ga.  379.  Section  referred  to  and  construed: 
55  Ga.  554 ;  58/458.  As  to  dismissal  of  bill  at  trial  term  for  want  of  equity  :  60 
Ga.  627  ;  55/431 ;  61/33 ;  or  even  at  second  term :  50  Ga.  479.  Should  be  taken 
advantage  of  by  plea  or  demurrer  at  first  opportunity,  else  waived  :  27  Ga.  352. 
Demurrer  should  have  been  filed  at  first  term,  and  too  late  at  trial  term:  53 
Ga.  120 ;  58/457. 

As  to  inconsistent  defenses,  see  note  to  Code,  section  5065. 

Demurrer  because  remedy  at  law  complete,  should  be  made  at  appearance 
term :  65  Ga.  652. 

Motion  to  dismiss  because  adequate  remedy  at  law  ;  too  late  at  trial  term : 
65  Ga.  724 ;  see  also  85  Ga.  606. 

Motion  to  dismiss  for  want  of  equity,  too  late  at  trial  term:  66  Ga.  382. 

Demurrer  to  bill,  on  ground  of  ample  remedy  at  law,  must  be  filed  at  the 
first  term :  70  Ga.  357. 

Consent  to  treat  general  demurrer  as  filed  at  first  term,  it  having  been  filed 
later,  will  not  raise  question  whether  ample  remedy  at  law  exists:  70  Ga.  357. 
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Demurrer  to  case  as  amended,  filed  and  determined  at  trial  term  :  65  Ga.  51. 

Demurrer  to  petition,  resulting  in  amendment  adopting  remedy  therein 
pointed  out,  demurrer  to  amendment  at  second  trial  not  allowed:  86  Ga.  475. 

Amendment  made  after  demurrer  filed  is  not  covered  by  such  demurrer : 
70  Ga.  357. 

Demurrer  may  be  withdrawn  when  court  intimates  that  it  will  be  over- 
ruled :  70  Ga.  552. 

Plea  must  be  disposed  of  before  trial  on  the  answer:  70  Ga.  552. 

Demurrer  cannot  be  sustained  prior  to  return  term :  72  Ga.  196 ;  74/201 ;  see 
also  63  Ga.  570 ;  58/184 ;  68/466  ;  79/298. 

Petition  not  dismissed  on  demurrer  before  return  term :  89  Ga.  138. 

Though  demurrer  be  filed  and  considered,  grant  of  preliminary  injunction 
does  not  adjudicate  demurrer,  norlbar  motion  to  dismiss  at  final  hearing:  79 
Ga.  295. 

Under  pleadings,  petition  demurrable  specially,  but  not  generally :  84  Ga.  56. 

Cross-bill  in  equity  bringing  in  third  party,  consent  decree  between  original 
parties  not  affect  liens,  but  case  triable  as  to  liens :  74  Ga.  536. 

Objection  not  good  in  arrest  of  judgment,  too  late  to  demur  after  appear- 
ance term  :  84  Ga.  174. 

Petition  praying  divorce,  alimony,  and  injunction  against  transfer  of  prop- 
erty, etc.,  amendable  by  striking  divorce  prayer ;  bill  not  multifarious :  90  Ga. 
245. 

Defendant  in  attachment,  having  pleaded  to  merits,  cannot,  at  another  term, 
interpose  special  demurrer  relating  to  form  merely :  95  Ga.  78. 

Special  demurrer  to  form  must  be  filed  at  first  term,  but  general  demurrer 
to  cause  of  action  urged  at  any  time :  95  Ga.  78,  85. 

See  notes  to  preceding  section. 

§5048.  (4192.)  Demurrer,  grounds  of.  A  demurrer  denies  the  right $f^8' 5064' 
to  the  discovery  or  relief,  in  whole  or  in  part,  admitting  all  properly- 
pleaded  allegations  in  the  petition  to  be  true,  and  is  founded  either 
upon  the  want  of  jurisdiction  in  the  court,  or  of  right  in  the  peti- 
tioner, or  upon  the  non-joinder  or  misjoinder  of  parties  or  causes  of 
action,  or  the  absence  of  liability  by  the  defendant  to  the  petitioner. 
Special  defects  or  omissions  in  the  petition  may  always  be  taken  ad- 
vantage of  by  demurrer,  and  unless  cured  by  amendment,  the  peti- 
tion shall  be  dismissed. 

Demurrer  overruled,  answer  filed :  94  Ga.  795. 

Notes  from  Code  of  1882 : 

Adequate  remedy  at  law,  when  demurrer  will  lie  to  bill  in  equity  because 
of:  16  Ga.  440;  19/78;  27/22;  33/102,  138,  116;  40/133,  186;  42/189,  389;  57/523 
60/107,  594.    When  too  late  to  move  to  dismiss  because  of:  27  Ga.  233,  352 
32/257.    That  there  is,  is  matter  for  demurrer  at  first  term :  58  Ga.  457 ;  62/675 
65/652. 

Allegations  of  bill,  demurrer  admits  truth  of:  35  Ga.  202. 

Amendment  to  bill,  competency  or  regularity  of,  not  inquired  into  on  de- 
murrer: 10  Ga.  127.  After  demurrer  allowed  to  the  whole  bill,  it  cannot  be 
amended :  4  Ga.  52. 

Answer,  court  must  decide  on  demurrer  to  bill  without  reference  to:  41  Ga. 
260. 

Bill  of  review,  effect  of  overruling  demurrer  to :  12  Ga.  14. 

Cause  of  action,  bill  not  plainly  setting  forth,  demurrable :  13  Ga.  192. 
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Deed,  covenants  in,  when  are  not  all  set  out,  bill  demurrable:  39  Ga.  574. 

Equity  in  bill,  if  there  be  any,  general  demurrer  to,  not  sustained :  43  Ga.  13. 

Failure  to  demur  does  not  preclude  motion  to  dismiss  bill :  55  Ga.  432. 

Joint  defendant,  demurrer  by  one  sustained,  dismisses  bill  as  to  him  only: 
55  Ga.  546.    May  demur  to  bill  before  service  on  others :  21  Ga.  358. 

Judgment  affirmed  in  Supreme  Court,  if  case  in  circuit  court  turned  on  de- 
murrer, and  transcript  of  demurrer  not  sent  up :  55  Ga.  574. 

Jurisdiction  over  person  of  defendant  should  be  taken  advantage  of  by  de- 
murrer :  20  Ga.  379. 

Limitation,  lapse  of  period  of,  ground  of  demurrer,  if  it  appear  on  the  face 
of  the  bill :  8  Ga.  106,  237. 

Misjoinder  of  defendants,  bill  demurrable  for:  3  Ga.  575.  When  bill  not 
demurrable  because  of :  27  Ga.  92. 

Mistake,  when  ground  of  bill  was  mistake,  demurrable  because  of  negli- 
gence: 60  Ga.  391. 

Motion  to  dissolve  on  hearing  of,  no  objection  heard  that  had  been  adjudi- 
cated on  demurrer :  30  Ga.  47. 

Multifariousness,  when  bill  was  not  demurrable  for:  2  Ga.  413;  5/22,  571; 
8/238;  9/278;  10/116;  15/222;  17/52;  18/668;  21/6;  28/61;  35/208;  41/454,  630; 
43/418 ;  53/533 ;  61/521.    When  bill  was :  12  Ga.  61 ;  59/311,  761. 

Non-joinder  of  party,  when  bill  not  dismissed  because  of:  6  Ga.  458 ;  8/506 ; 
33/138;  34/576;  41/454. 

Objection  to  bill  held  not  too  late  for,  when  court  was  charging  jury :  16 
Ga.  79. 

Pleadings,  demurrer  confesses  only  what  is  well  pleaded :  4  Ga.  519,  520. 

Relief,  demurrer  to  whole  bill  overruled  is  an  adjudication  that  complain- 
ant is  entitled  to  some:  63  Ga.  623. 

Remedy  in  equity  more  complete  than  at  law,  bill  not  dismissed :  1  Ga.  376 ; 
61/125. 

Res  judicata,  decision  on  demurrer  is :  34  Ga.  47,  499.  Demurrer  sustained 
because  of :  60  Ga.  159. 

Trial  term,  demurrer  filed  at,  held  too  late:  53  Ga.  120. 

Uncertainty  in  pleading,  demurrer  for:  16  Ga.  164;  22/4. 

Vacation,  Act  of  1869  provides  for  hearing  demurrer  in  vacation :  42  Ga.  434. 
Formerly  could  not  be  heard  without  order  at  term  time:  37  Ga.  251. 

Want  of  equity,  where  defendant  might  move  to  dismiss  bill  for,  at  term 
time :  50  Ga.  479.  Demurrer  to  bill  because  of,  sustained :  43  Ga.  428.  When 
not  sustained:  56  Ga.  302.  Bill  demurred  to  for,  not  dismissed  for  want  of 
proper  parties :  8  Ga.  487  ;  34/576.  Demurrer  for,  must  be  at  first  term :  61  Ga. 
33.  Motion  to  dismiss  bill  for,  may  be  made  at  trial  term :  60  Ga.  627  ;  61/614. 
Notes  from  decisions  since  Code  of  1882  : 

See  notes  to  preceding  sections. 

Adequate  remedy  at  law,  bill  demurrable:  67  Ga.  360.  Demurrer  on  this 
ground  must  be  filed  at  first  term :  70  Ga.  357  ;  71/600.     See  note  to  section  5047. 

Allegations  of  fraud,  dates  of  misappropriation  of  assets,  and  dates  of  peti- 
tioners' several  claims,  sufficiently  definite:  95  Ga.  446.  Where  bill  having 
some  real  merit  was  demurrable  because  confused  and  self-contradictory:  79 
Ga.  716.      Uncertain  declaration  properly  dismissed  on  demurrer:  77  Ga.  427. 

Amendable  defects  reached  by  special,  not  general  demurrer:  67  Ga.  11. 
See  notes  to  section  5046. 

Administrator's  sale  to  self,  petition  by  heirs  to  set  aside,  after  ten  years, 
dismissed  for  want  of  equity  :  91  Ga.  199. 

Cause  of  action,  none  set  out  here  ;  see  notes  to  section  5046. 
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Creditors,  suits  by,  with  distinct  claims,  against  stockholders  of  insolvent 
bank,  upheld  :  95  Ga.  505. 

Cross-bill  of  codefendant,  not  invoked  to  sustain  petition,  where  demurrer 
by  one  defendant  sustained :  91  Ga.  338.  Dismissal  of  bill  on  demurrer  carries 
defendant's  cross-bill  out  of  court  also :  74  Ga.  402. 

Demurrer  admits  only  facts  well  pleaded  ;  facts  shown  untrue  by  legislative 
acts  and  records  cannot  be  treated  as  true :  72  Ga.  423. 

Demurrer  overruled,  same  question  not  raised  again  in  answer.  If  evidence 
does  not  support  allegation  of  bill,  cause  dismissed:  67  Ga.  53.  Demurrer 
overruled  to  bill  to  recover  funds  of  a  ward  from  assignee  for  creditors  of 
the  guardian's  surviving  partner:  70  Ga.  418. 

Demurrer  sustained,  bill  showing  that  substantial  parties  resided  out  of 
county,  that  cause  of  action  barred,  and  trouble  arose  through  laches  of  com- 
plainant: 69  Ga.  770.  Demurrer  properly  sustained  upon  pleadings,  taken 
with  facts  orally  admitted  by  counsel  at  hearing :  91  Ga.  449. 

Directors  of  corporation,  suit  against,  for  misappropriation  of  assets,  properly 
brought  by  stockholders  for  themselves  and  others  similarly  situated :  75  Ga.  40. 

Dismissal  of  demurrer,  not  caused  by  failure  to  give  notice  under  section 
5064:  72  Ga.  423. 

Dismissal  of  declaration  by  court  not  warranted  as  to  defendants  not  de- 
murring, etc. :  92  Ga.  428.  % 

Equity,  want  of,  as  to  codefendants,  does  not  preclude  relief  as  to  one  against 
whom  there  is  ground  for  independent  relief:  80  Ga.  346.  Bill  here  not  de- 
murrable for  want  of:  68  Ga.  56.  Bill  by  married  woman  to  defeat  sale  of  her 
stock  to  non-residents,  by  her  trustee  for  his  debts,  not  demurrable :  65  Ga. 
196.  Demurrer  not  good,  one  creditor  seeking  to  enjoin  sale  by  debtor's 
grantee,  claiming  deed  on  equitable  mortgage,  and  debt  largely  usury  :  65  Ga. 
116.  Equity  will  interfere  where  railroads  combine  to  divert  earnings  of 
bonded  road  from  bonded  debt :  78  Ga.  113. 

General  demurrer,  failure  to  consider,  harmless  where  there  is  equity  in 
the  bill:  72  Ga.  173.  Want  of  parties  is  ground  for  special  demurrer,  and  not 
reached  by  general  demurrer:  72  Ga.  173.  Demurrer  to  whole  bill  overruled 
if  any  part  good :  79  Ga.  164.  Declaration  good  in  substance,  although  vague 
in  allegations,  not  dismissed  on  general  demurrer:  91  Ga.  531.  Declaration 
bad  in  form  but  good  in  substance,  not  dismissed  on  general  demurrer:  92 
Ga.  398. 

Good  cause  of  action  here:  77  Ga.  393.  Good  cause  of  action  by  heirs 
against  coheir,  for  cancellation  of  decedent's  deed,  and  for  accounting:  89 
Ga.  151.  Bill  to  enjoin  diversion  of  watercourse,  not  demurrable  here:  71 
Ga.  296. 

Illegality,  demurrer  sustained  to  part  of,  no  dismissal  as  to  whole:  77  Ga. 
389. 

Meritorious  demurrer  overruled,  trial  on  merits  a  nullity:  91  Ga.  338. 

Misjoinder  of  defendants,  bill  by  married  woman  against  corporation,  her 
trustee,  two  non-residents  and  their  general  attorney,  not  demurrable  here: 
65  Ga.  196.  Misjoinder,  none  where  defendants  have  both  contributed  to  tres- 
passes complained  of:  71  Ga.  296.  When  there  is  misjoinder,  and  when  not:  71 
Ga.  797.  Bill  demurrable  for  misjoinder  of  defendants:  75  Ga.  294.  No  privity 
of  contract,  of  conduct  or  of  estate  alleged  between  defendants,  misjoinder :  82 
Ga.  297.  Bill  against  corporation  and  its  fraudulent  promoters,  stockholders 
and  others,  not  demurrable  here:  83  Ga.  471.  Creditors  with  distinct  claims, 
properly  joined  in  equitable  suit  against  debtor,  corporation  and  corporators, 
to  recover  assets  misappropriated  by  latter:  95  Ga.  445 ;  see  also  83  Ga.  471. 
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Multifarious,  bill  here  was:  67  Ga.  278.  Multifarious,  or  misjoinder  of  par- 
ties, bill  for  accounting  between  former  executor  and  successor,  and  latter 
and  widow  of  testator  suing  for  legacy  in  lieu  of  dower,  etc.,  not  demurrable: 
67  Ga.  62.  Bill  not  multifarious  if  each  party  has  interest  in  some  matter  in 
suit  common  to  all,  and  is  connected  with  the  others :  68  Ga.  56 ;  see  also  8  Ga. 
236.  Courts  discourage  objection  of  multifariousness  when  :  68  Ga.  61;  71/296; 
see  also  12  Ga.  61.  Courts  of  equity  loath  to  dismiss  bills  for  multifariousness ; 
will  ordinarily  remand  case  with  leave  to  strike  one  of  grounds :  69  Ga.  308. 
When  bill  multifarious  and  when  not,  discussed:  71  Ga.  797.  Multifarious- 
ness not  named  by  the  Code  as  ground  of  demurrer :  71  Ga.  806.  Where  bill 
was  not  multifarious,  and  there  was  no  misjoinder  of  parties  or  causes  of 
action :  73  Ga.  191 ;  see  also  86  Ga.  223.  When  bill  not  demurrable  for  multi- 
fariousness: 75  Ga.  40.  Multifariousness  not  favored  as  defense,  but  bill  here 
demurrable  for :  75  Ga.  295.  Bill  against  three  successive  guardians  of  plain- 
tiffs, and  against  executor  of  their  father,  praying  accounting  by  each,  multi- 
farious: 88  162.  Bill  to  vacate  judgment  of  court  of  ordinary,  which  was 
multifarious:  89  Ga.  442.  Bill  for  alimony  under  section  2467,  and  injunction 
against  transferring  property,  good  ;  not  multifarious  for  joining  all  necessary 
parties :  90  Ga.  245.  Petition  here  not  multifarious :  92  Ga.  280.  Where  bill 
by  vendee  not  in  possession  against  plaintiff  in  purchase-money  suit,  and  also 
against  vendee's  divorced  wife  and  her  minor  children,  was  not  multifarious: 
94  Ga.  628.  Bill  not  demurrable  for  multifariousness,  defendants  having  all 
participated  in  alleged  wrong-doing,  and  relief  sought  against  each :  95  Ga. 
243. 

Non-joinder,  bill  demurrable  for  non-joinder  of  debtors  in  action  against 
fraudulent  purchasers :  75  Ga.  294. 

Parties,  all  persons  interested  in  event  of  suit  should  be,  to  bill  in  equity  to 
prevent  multiplicity  of  suits :  68  Ga.  56.  All  kindred  causes  may  be  embraced 
and  parties  joined  (by  amendment  if  necessary)  in  equity  cause,  that  are  neces- 
sary to  adjudicate  questions  at  issue:  68  Ga.  507.  Trustee  dead,  and  creditor 
suing  life-tenant,  who  is  sui  juris,  for  receiver  of  the  income,  bill  not  defective 
in  parties :  71  Ga.  793.  Because  of  the  nexus  of  injurious  conduct  toward  com- 
plainant, defendants  were  properly  joined :  78  Ga.  113.  In  equitable  proceed- 
ings where  husband  as  head  of  family  filed  homestead  claim  to  property  levied 
on,  beneficiaries  of  homestead  were  thus  parties:  79  Ga.  147. 

Partition  and  account,  where  equity  would  decree :  79  Ga.  164. 

Plea  stricken  as  insufficient:  68  Ga.  637.  Plea  here  not  stricken  on  general 
demurrer ;  special  demurrer,  for  want  of  fullness,  would  have  been  good  unless 
defect  cured  by  amendment:  68  Ga.  639,  640. 

Res  judicata,  judgment  on  demurrer  is  bar  to  second  suit  between  same  par- 
ties about  same  subject-matter,  though  some  of  facts  were  defectively  pleaded 
in  first  suit :  70  Ga.  552. 

Service,  none,  not  ground  for  demurrer :  82  Ga.  281. 

Special  written  demurrer  not  made,  not  error  to  refuse  to  strike  irrelevant 
matter  upon  motion  made  at  trial:  92  Ga.  132.  See  catchwords  "General  De- 
murrer." 

Trustee,  mortgage  made  by,  as  to  effect  of  general  and  special  demurrers  to 
petition  to  foreclose,  order  authorizing  mortgage  not  properly  pleaded :  93  Ga. 
361. 

Value  of  services,  if  necessary  to  allege,  of  person  injured  by  railroad,  point 
should  be  raised  by  demurrer :  68  Ga.  609. 

Ward's  petition  after  majority  to  set  aside  appointment  of  guardian  made 
on  his  application,  and  to  avoid  sale  ordered  by  chancellor  after  due  service, 
demurrable :  78  Ga.  608. 
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§5049.   Other  defenses.     The  defendant  may,  by  proper  pleadings,  ^jj^887, 
raise  issues  of  law,  or  of  fact,  legal  or  equitable,  or  both.     All  issues  ^|JJ|8' 5064' 
of  law  shall  be  raised  by  demurrer.     All  issues  of  fact  shall  be  raised 
by  plea  or  answer,  which  may  be  of  a  dilatory  nature,  or  to  the 
merits. 

§5050.  Demurrer  to  pleas.     Pleas  and  answers  may  be  demurred  to,  Aptg51887, 
and  if  new  matter  is  set  up  by  the  defendant  not  controverting  the  ^jf' 4840' 
plaintiff's  petition,  the  plaintiff,  in  proper  cases,  may  be  required  by 
the  court  to  meet  the  same  by  appropriate  written  pleadings. 

Failure  to  object  waives  defect :  95  Ga.  805. 

§5051.  Each  paragraph  to  be  separately  answered.  In  all  cases  when  A°^61893' 
the  defendant  desires  to  make  a  defense  by  plea  or  otherwise  he  shall  J89^  p- 46- 
therein  distinctly  answer  each  paragraph  of  plaintiff's  petition,  and 
shall  not  file  a  mere  general  denial,  commonly  known  as  the  plea  of 
"general  issue."  He  may  in  a  single  paragraph  deny  any  or  all  of 
the  allegations,  or  in  a  single  paragraph  admit  any  or  all  of  the 
allegations  in  any  or  all  of  the  paragraphs  of  the  petition. 

Followed  :  95  Ga.  4 ;  94/792. 

§5052.  (3452.)  Answer  to  be  filed  at  first  term.  In  all  cases  where §$5045, 5069. 
the  defendant  has  been  served  with  petition  and  process,  he  shall  ap- 
pear at  the  court  to  which  such  process  is  made  returnable,  and  make 
his  defense  in  writing,  signed  by  himself  or  counsel,  in  which  he 
shall  plainly,  fully,  and  distinctly  set  forth  his  defense.  Such  plea 
or  answer  may  contain  as  many  several  matters  as  the  defendant 
may  think  necessary  for  his  defense. 

Answer  after  demurrer  overruled:  94  Ga.  795.  Verdict  if  no  plea:  94  Ga. 
792.     See  general  note  hereafter. 

Illegality  of  consideration  not  given  in  evidence  under  plea  of  general  issue : 
1  Ga.  68 ;  9/301.  When  defendant  could  not  file  his  plea,  it  being  too  late  to  do 
so :  13  Ga.  451.  Certainty  to  a  common  intent  is  what  suffices  in  a  plea  in  bar : 
35  Ga.  320.  Defendant's  answer  should  be  full  answer  to  plaintiff's  case:  24 
Ga.  211.  Defendant's  plea  must  clearly  and  distinctly  set  forth  his  defense, 
and  construed  most  strongly  against  him :  45  Ga.  144.  Both  pleas  in  bar  and 
in  abatement  must  be  filed  at  first  term :  51  Ga.  234.  Time  for  answering  by 
plea  is  on  or  before  the  last  day  of  the  term  process  returnable  to:  61  Ga.  497. 

Plea  of  failure  of  consideration  held  sufficient  under  this  Act :  72  Ga.  66. 

Plea  of  non  est  factum  properly  stricken,  where  not  filed  at  first  term,  and 
no  plea  filed  onto  which  it  could  be  ingrafted  :  76  Ga.  799. 

Plea  properly  stricken  on  demurrer  as  being  vague,  uncertain,  and  indefi- 
nite :  80  Ga.  534. 

Court  need  not  be  actually  in  session,  to  render  plea  so  filed  available:  83 
Ga.  78. 

Purchase-money  sued  for,  plea  that  vendor  had  not  fee  should  disclose  kind 
of  conveyance  bond  for  title  called  for :  85  Ga.  552. 

General  issue  filed  in  time,  defendant  may  amend,  adding  other  pleas,  at 
any  stage  of  proceeding :  86  Ga.  574. 
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Illiteracy  no  excuse  for  failing  to  appear  and  defend  at  the  right  time :  86 
Ga.  652. 

Officer  ruled,  as  deputy-sheriff  of  county,  cannot  raise  question  as  to  his 
official  character,  after  answer  and  verdict :  86  Ga.  662. 

S4127-  §5053.   (3458.)   Special  pleas.     Under  a  denial  of  the  allegations 

in  the  plaintiff's  declaration,  no  other  defense  is  admissible  except 
such  as  disproves  the  plaintiff's  cause  of  action;  all  other  matters  in 
satisfaction  or  avoidance  must  be  specially  pleaded. 

When  illegality  of  consideration  could  not  be  given  in  evidence  under  the 
general  issue :  1  Ga.  68.  Neither  can  there  be  given  in  evidence  under  this  plea 
a  special  contract  exempting  from  liability  :  1  Ga.  256.  Formerly  general  issue 
considered  as  filed  in  all  cases  answered  at  the  first  term :  39  Ga.  594 :  59/157 ; 
58/417.  As  to  evidence  under  the  general  issue :  41  Ga.  660.  Is  a  denial  of 
what  is  alleged  in  the  declaration,  and  if  sworn  to,  permitted  to  go  before  the 
jury  :  41  Ga.  409 ;  54/117  ;  61/67.  A  rescission  must  be  specially  pleaded  :  42  Ga. 
283.  Matters  of  justification  must  be  specially  pleaded :  44  Ga.  199.  So  should 
a  breach  of  warranty  be  specially  pleaded :  46  Ga.  465.  Burden  of  proof  on  one 
pleading  the  statute  of  limitations:  30  Ga.  627.  And  to  avail,  the  statute  of 
limitations  must  be  specially  pleaded:  47  Ga.  405.  Res  judicata,  former  recov- 
ery, and  all  pleas  in  avoidance  are  not  admissible  under  the  general  issue:  59 
Ga.  240.  Where  plea  to  jurisdiction  filed,  could  not  plead  res  judicata  in  bar, 
by  amendment  to  general  issue  filed  at  first  term :  59  Ga.  157.  When  plea 
that  not  indebted  is  not  a  plea  of  general  issue :  59  Ga.  434. 

Stated:  69  Ga.  251. 

Section  applied  :  74  Ga.  755. 

Answer  by  attorney's  marking  name  is  such  plea  as  will  waive  objection  that 
service  of  process  too  late :  65  Ga.  564. 

Marking  counsel's  names  with  "answer"  on  docket,  not  admit  jurisdiction: 
67  Ga.  521. 

General  issue  considered  filed  where  names  of  defendant's  counsel  marked 
at  first  term :  91  Ga.  29  ;  82/445 ;  68/74. 

General  issue  amended  by  plea  of  set-off :  91  Ga.  29 ;  82/445 ;  68/74 ;  or  non 
est  factum:  61  Ga.  233,  245  ;  or  any  substantial  plea:  59  Ga.  160;  see  also  76  Ga. 
799. 

General  issue  amendable  so  as  to  plead  failure  of  consideration,  infancy  and 
coverture,  to  note  sued  on :  70  Ga.  322. 

Plea  of  general  issue  by  entry  of  answer  at  first  term,  amendable  subse- 
quently by  filing  other  pleas :  76  Ga.  618. 

Marking  name  of  counsel  on  docket  is  plea  of  general  issue,  and  amendable : 
82  Ga.  445. 

General  issue  filed  in  time,  defendant  may  amend,  adding  other  pleas,  at 
any  stage  of  proceeding:  86  Ga.  574. 

General  issue  considered  filed  if  case  answered  at  first  term ;  marking  name 
of  counsel  is  answering:  88  Ga.  740;  90/827. 

Where  no  written  plea,  etc.,  "answer"  and  name  of  counsel  should  be  en- 
tered on  docket;  verbal  answer  not  sufficient:  91  Ga.  780,  781. 

Plea  that  attorney,  suing  for  fees,  was  employed  by  defendant's  father,  who 
had  compensated  him,  was  amplification  of  general  issue:  76  Ga.  41. 

Special  plea,  allegations  of  which  could  have  been  enjoyed  under  general 
issue,  properly  stricken  :  83  Ga.  550. 

Refusal  to  strike  special  pleas  in  ejectment  which  could  as  well  have  been 
set  up  under  general  issue,  harmless :  78  Ga.  58. 
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Under  plea  of  general  issue  to  action  for  assault  and  battery,  jury  could  not 
consider  question  of  justification:  79  Ga.  574. 

In  trover,  hire  cannot  be  reduced  by  partial  payments  under  plea  of  general 
issue ;  special  plea  requisite :  87  Ga.  230. 

Defense  to  killing  of  stock,  that  accident  occurred  on  another  company's 
road,  admissible  under  general  issue;  special  plea  in  abatement  unnecessary: 
88  Ga.  181. 

Plea  to  original  declaration  denying  that  amount  claimed  is  due,  no  answer 
to  declaration  amended  by  setting  forth  new  credits :  90  Ga.  44. 

Evidence  that  another  with  same  name  as  defendant  signed  note  sued  on, 
inadmissible  under  general  issue :  93  Ga.  319. 

General  issue  and  justification  defined  and  distinguished:  92  Ga.  630;  see 
also  74  Ga.  837  ;  72/217 ;  81/668. 

Charge  that  partnership  note  may  be  shown  unauthorized,  under  general 
issue,  erroneous,  neither  evidence  nor  plea  raising  question  :  85  Ga.  564. 

In  action  against  a  partnership,  under  plea  of  general  issue,  competent  to 
show  the  debt  sued  on  was  not  debt  of  partnership,  but  of  one  of  its  members : 
88  Ga  740. 

Effect  of  general  issue  in  suit  on  unconditional  contract  in  writing :  93  Ga. 
318. 

This  section  formerly  contained  provision  allowing  and  defining  the  plea  of 
"general  issue,"  but,  in  this  particular,  was  modified  by  the  Act  of  1893  (sec- 
tion 5051). 

§5054.  Evasive  answer.     Where  facts  are  charged  to  be  within  the70Ga-62- 
knowledge  of   a  party,  or   where  from  all  the  circumstances  such 
knowledge  is  necessarily  presumed  and  he  fails  to  answer  altogether, 
or  makes  an  evasive  answer,  the  charge  is  to  be  taken  as  true. 

§5055.    Verified  petition  requires  verified  plea.     In  all  cases  where  the  A°  ^Z895, 
plaintiff  files  a  petition  with  an  affidavit  attached  that  the  f  acts  $*4964' 4965- 
stated  in  the  petition  are  true  to  the  best  of  his  knowledge  and  be-    ^^^-^-^ 
lief,  the  defendant  shall  in  like  manner  verify  any  plea  or  answer. 
If  the  defendant  is  a  corporation  such  affidavit  may  be  made  by  the 
president,  vice-president,  superintendent,  or  any  officer  or  agent  who 
knows,  or  whose  official  duty  it  is  to  know,  about  the  matters  set 
out  in  the  answer. 

§5056.  (4195. )  Verification  of  answer.  If  discovery  is  specially  dis-  $jBjg92' 4962 
claimed  in  equitable  petitions,  the  defendant  need  not  verify  his 
answer,  but  the  defendant  will  always  have  the  privilege  of  putting 
in  an  answer  under  oath  for  the  purpose  of  using  the  same  as  evi- 
dence on  any  motion  to  dissolve  an  injunction,  or  to  set  aside  any 
extraordinary  process  or  remedy  granted.  A  sworn  answer  is  subject 
to  amendment  at  any  time,  by  leave  of  the  court,  as  other  plead- 
ings ;  but  an  admission  made  in  such  answer  shall  always  be  evi- 
dence, when  offered  by  the  other  party. 

When  amendment  to  sworn  answer :  5  Ga.  390.  As  to  application  for  sup- 
plemental answers:  7  Ga.  99;  11/180.  When  answer  could  not  be  amended 
after  pleadings  made  up :  9  Ga.  592.  Admissions  in  answer  need  not  be  proved  : 
15  Ga.  39;  45/585.  Same  rule  in  bills:  61  Ga.  336.  Court  may  prescribe  the 
time  in  which  defendant  shall  answer  an  amendment:  14  Ga.  674.     Before 
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whom  answers  should  be  sworn  to  out  of  the  State :  21  Ga.  161.  Failure  to 
answer  an  allegation  in  bill  does  not  amount  to  an  admission  of  it :  24  Ga.  217, 
218.  May  amend  answer  by  striking  out  part :  29  Ga.  568.  Waiver  of  answer 
under  oath  renders  it  of  no  avail  as  evidence,  and  when  need  not  verify :  38  Ga. 
205-211.  When  complainant  cannot  waive  answer  from  defendant :  28  Ga.  339. 
Not  necessary  to  make  an  affidavit  to  amend,  except  in  case  of  sworn  answer: 
51  Ga.  341-347.     See  annotations  to  sections  3950-3952,  inclusive. 

Discovery  waived  by  amendment,  before  answer  filed :  65  Ga.  604. 

Party  may  invoke  allegations  in  other's  pleadings,  and  need  offer  no  other 
proof  thereof :  68  Ga.  417  ;  see  also  92  Ga.  188 ;  9/137. 

Answer  not  evidence  for  defendant,  discovery  being  waived  :  70  Ga.  87. 

What  answer  admits  need  not  be  proved,  though  discovery  be  waived,  but 
what  it  denies  must  be  proved :  70  Ga.  87. 

Admissions  in  answer  available  to  complainant,  though  discovery  waived : 
75  Ga.  393. 


/ 
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^509725i2o9'      §5057.    Verification  of  amended  answer  required.      The  defendant, 
Actl'i8958'  a^er  the  time  allowed  for  answer  has  expired,  shall  not  in  any  case 
p-  45-        by  amendment  set  up  any  new  facts  or  defense  of  which  notice  was 
not  given  by  the  original  plea  or  answer,  unless  at  the  time  of  filing 
such  amended  plea  or  answer,  containing  the  new  matter,  he  shall 
attach  an  affidavit  that  at  the  time  of  filing  the  original  plea  or  an- 
swer he  did  not  have  notice  or  knowledge  of  the  new  facts  or  de- 
fense set  out  in  the  amended  plea  or  answer. 
ACobb9486       §5058.   (3456)  Dilatory  pleas  must  be  sworn  to .     No  dilatory  answer 
$5083.         shall  be  received  or  admitted  unless  an  affidavit  shall  be  made  to  the 
truth  thereof,  and  must  be  filed  at  the  first  term. 

A  plea  to  jurisdiction,  being  a  dilatory  plea,  must  be  verified:  17  Ga.  573. 
Plea  of  non-joinder  is  a  dilatory  one,  and  must  be  sworn  to :  27  Ga.  113.  Must 
be  filed  at  appearance  term  of  the  court :  27  Ga.  172 ;  28/546.  Dilatory  pleas 
demurred  to,  heard  at  first  term:  7  Ga.  101.  Plea  denying  existence  of  part- 
nership not  a  dilatory  plea:  39  Ga.  187.  When  admissible,  although  not  filed 
at  first  term:  41  Ga.  121.  Section  cited:  45  Ga.  158;  61/210.  Plea  in  abate- 
ment and  general  issue  may  be  filed  at  same  term,  but  plea  in  abatement  tried 
first:  51  Ga.  232.  Defense  of  former  action  should  be  by  plea  under  this  sec- 
tion, and  not  by  motion:  59.  Ga.  175,  176. 

Cited  :  69  Ga.  532. 

Failing  to  plead  to  jurisdiction  when  served,  concluded  by  the  judgment, 
though  no  appearance  or  plea:  70  Ga.  409 ;  see  also  69  Ga.  184. 

Non-joinder  or  misjoinder  of  defendants  must  be  set  up  at  first  term  by  plea 
in  abatement :  70  Ga.  578. 

Traverse  of  ground  of  attachment  is  a  dilatory  plea  and  must  be  filed  at  first 
term:  70  Ga.  741. 

Only  pleas  of  non  est  factum  and  dilatory  pleas  have  to  be  sworn  to :  72  Ga.  42. 

Objection  to  want  of  process  is  "dilatory,"  and  should  be  filed  at  return 
term :  74  Ga.  755. 

Plea  of  recoupment,  in  action  of  tort,  need  not  be  sworn  to:  86  Ga.  574. 

Acts  i8«9,        §5059.   (3449.)  Agents  and  attorneys  may  swear  to  plea,  when.     In  all 

m.  civil  cases  founded   on   unconditional   contracts   in  writing,   where 

there  is  an  issuable  defense,  and  where  the  defendant  does  not  reside 
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in  the  county  in  which  suit  is  pending,  it  shall  and  may  be  lawful 
for  the  agent  or  attorney  at  law  of  such  defendant  to  make  oath  to 
the  plea,  and  the  same  shall  be  as  good  and  sufficient  as  if  made 
by  the  defendant  himself  ;  and  in  such  cases  the  agent  or  attorney 
may  swear  that  what  is  contained  in  such  plea  is  true  according  to 
the  best  of  his  knowledge  and  belief. 

Where  the  oath  of  the  attorney  to  plea  would  have  been  sufficient  under  this 
section  :  60  Ga.  263  ;  53/584. 

Plea  filed  by  husband  for  wife  stricken,  it  not  appearing  that  she  resided  out 
of  the  county  :  65  Ga.  92. 

Plea  of  non  est  factum  must  be  sworn  to  generally  by  defendant,  not  his 
agent ;  exception,  if  any,  is  found  in  this  section  :  88  Ga.  29. 

85060.   (3450.)   Pleas,  how  sworn  to.     All  answers,  pleas  or  defenses  Acts  mo, 

.  .  P-  415. 

in  any  court  of  this  State,  which  have  to  be  filed  under  oath,  shall  §5()55- 
be  held  to  be  sufficiently  verified  when  the  same  are  sworn  to  before 
any  notary  public,  justice  of  the  peace,  judge  of  a  court  of  law,  or 
chancellor,  commissioner,  or  master  of  any  court  of  equity  of  the      ^y  "V 
State  or  county  where  the  oath  is  made,  or  before  any  other  officer 
of  such  State  or  county  who  is  authorized  by  the  laws  thereof  to  ad- 
minister oaths,  and  such  oath  so  made  shall  have  the  same  force  and 
effect  as  if  it  had  been  made  before  an  officer  of  this  State  author- 
ized to  administer  the  same.     The  official  attestation  of  the  officer' 
before  whom  the  oath  or  affidavit  may  be  made,  shall  be  'prima  facie 
evidence  of  the  official  character  of  such  officer,  and  that  he  was  au- 
thorized by  law  to  administer  oaths. 

As  to  form  of  affidavit  to :  Rule  24  of  superior  court. 

Failure  to  object  at  first  term  to  unverified  plea,  waiver  :  95  Ga.  805. 

As  to  whether  affidavit  attacking  genuineness  of  deed  may  be  sworn  to  be- 
fore notary  public  out  of  Georgia:  68  Ga.  132. 

Only  pleas  of  non  est  factum  and  dilatory  pleas  have  to  be  sworn  to :  72 
Ga.  42. 

Affidavit  of  illegality  is  "defense"  within  meaning  of  this  section.  Act  of 
Congress  of  May,  1790,  did  not  apply:  73  Ga.  246;  distinguishing  56  Ga.  612; 
64/622. 

§5061.   (4197.)    How  defendant  must  answer.      When  discovery  is  $§3946, 4926, 
sought,  the  defendant  must  answer  to  the  best  of  his  knowledge,  in-  ^ei.swsi 
formation  and  belief.     If  the  defendant  knows  nothing,  but  answers 
only  to  his  belief  from  the  information  of  others,  such  an  answer 
does  not  require  the  testimony  of  two  witnesses  to  overcome  it. 

To  fact  charged  in  bill  as  within  defendant's  knowledge  or  where  the  informa- 
tion is  in  his  reach,  he  should  generally  answer  positively :  8  Ga.  516 ;  13/141. 
Where  answer  evasive,  should  have  answered  as  interrogated,  according  to 
knowledge,  information  and  belief:  17  Ga.  92.  Where  answer  on  information 
and  belief,  two  witnesses,  or  one,  etc.,  not  required  to  overcome  it:  19  Ga.  317. 

§5062.   (4198.)    Verification  by  non-resident.     When  a  petition  or  Act|01853"4' 
answer,  or  other  proceeding,  is  required  to  be  verified  by  a  petitioner  §5692- 
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or  defendant  who  resides  beyond  the  limits  of  this  State,  an  affida- 
vit, made  before  any  commissioner  of  this  State,  or  any  commis- 
sioner, or  master,  or  chancellor  of  a  court  of  equity,  or  judge  of  any 
court  of  the  State  where  made,  authorized  to  administer  an  oath, 
shall  be  a  sufficient  verification. 


Sworn  to  out  of  the  State,  oath  should  be  before  one  authorized  to  adminis- 
ter it,  by  law  of  this  State  or  act  of  Congress :  21  Ga.  161,  208. 

ApCtio6857'        §5063.   (4199.)  Replication  and  order  for  trial.     No  replication  shall 
^505o5, 484°'  ^e  filec^  and  no  order  setting  down  the  case  for  trial ;  but  the  par- 
ties may  commence  to  take  testimony  as  soon  as  the  petition  is  filed. 

As  to  replication :  7  Ga.  186 ;  16/416.     Section  cited :  54  Ga.  166. 
$5048.  §5064.   (4200.)  Notice  of  filing  of  demurrer  or  plea.     If  a  demurrer 

or  plea  is  filed  in  equitable  proceedings,  notice  of  such  filing  must  be 
^iven  to  the  complainant,  or  his  solicitor,  a  reasonable  time  before 
the  end  of  the  first  term. 

May  at  second  term  move  to  dismiss  bill  for  want  of  equity :  50  Ga.  474-479. 
Failure  to  give  notice  not  work  dismissal  of  demurrer :  72  Ga.  423. 

''cobb1488  §5065.  (3453.)  No  part  to  be  stricken  out.  No  part  of  an  answer 
shall  be  stricken  out  or  rejected  on  account  of  being  contradictory  to 
•  another  part  of  the  same,  but  the  court  shall  suffer  the  whole  answer 
to  remain,  if  the  defendant  should  desire  it,  and  avail  himself  of  any 
advantage  he  can  or  may  have  under  either  or  the  whole  of  said  an- 
swer, and  proceed  to  trial  accordingly. 

See  31  Ga.  162.  Plea  in  abatement  and  general  issue  may  both  be  filed  at 
same  time :  51  Ga.  232-234.  May  plead  no  partnership  and  offer  counter-in- 
debtedness as  a  set-off  to  plaintiff's  demand:  54  Ga.  29-32. 

That  at  former  trial  different  defense  relied  on,  not  relevant  as  evidence: 
78  Ga.  526. 

While  justification  of  tort  and  general  issue  may  be  pleaded  at  same  time, 
filing  former  is  abandonment  of  latter:  81  Ga.  668. 

In  tort,  plea  of  justification  waives  plea  of  general  issue:  83  Ga.  233. 

Privileged  communication  may  be  pleaded  to  libel  suit  along  with  general 
issue ;  express  admission  of  speaking  the  words  unnecessary ;  may  be  put 
hypothetically.  But  election  on  which  defendant  will  rely,  compellable:  89 
Ga.  520. 

A(jobb9486.  §5066.  (3454.)  Pleas  of  non  est  factum  must  be  sworn  to.  No  person 
^log^seeof' shall,  in  his  plea  or  answer,  be  permitted  to  deny  any  deed,  bill, 
single  or  penal  bond,  note,  draft,  receipt,  order,  or  other  instrument 
in  writing,  which  is  the  foundation  of  the  action,  unless  he  shall 
make  affidavit  of  the  truth  of  such  plea  or  answer  at  the  time  of 
filing  the  same. 

Plea  that  another  was  to  sign  as  security,  not  a  plea  of  non  est  factum  and 
need  not  be  sworn  to:  8  Ga.  559.  What  sufficient  affidavit  to  plea  of  non  est 
factum:  26  Ga.  649.  When  expunging  affidavit  to,  was  virtually  expunging  plea 
of  non  est  factum:  28  Ga.  284.     When  may  be  filed  after  first  term:  54  Ga.  59. 
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Section  referred  to  and  construed  :  41  Ga.  121 ;  63/380,  384.  Plea  of  non  est  fac- 
tum may  be  filed  by  way  of  amendment  on  appeal :  34  Ga.  435.  May  be  filed 
at  subsequent  term  by  amendment  to  general  issue  filed  at  first  term :  61  Ga. 
234,  245  ;  60/50;  see  also  Rule  29  of  superior  court. 

Only  pleas  of  non  est  factum  and  dilatory  pleas  have  to  be  sworn  to :  72  Ga.  42. 

Plea  of  non  est  factum  must  be  sworn  to  generally  by  defendant,  not  by  his 
agent;  exception,  if  any,  is  in  section  5059:  88  Ga.  29. 

85067.   (3455.)   Petition  and  answer  make  issue.     The  petition  and  Act  1799 

o  \  /  *-  Cobb,  486. 

answer  shall  be  sufficient  to  carry  the  cause  to  the  jury,  without  any  $Jg5' 4840' 
replication,  or  other  course  of  proceeding. 

Stated :  24  Ga.  265.  Plaintiff  may  prove  in  avoidance  of  the  plea  without 
replication :  5  Ga.  311. 

In  absence  of  request,  court  need  not  charge  that  matter  in  controversy  in- 
volved trespasses  committed  prior  to  filing  suit,  and  not  afterwards,  after 
charging  that  declaration  and  plea  make  issue  :  88  Ga.  439. 

§5068.  (4196. )  Effect  of  amendment.  An  amendment  to  a  petition,  $$5048, 5057. 
or  plea,  or  answer,  which  materially  changes  the  cause  of  action  or 
defense,  opens  the  petition,  plea,  or  answer  as  amended,  to  demurrer 
or  plea.  The  opposite  party  shall  be  allowed  reasonable  time  for 
answering  such  amendment.  An  immaterial  amendment  does  not 
so  open  the  petition  or  other  pleading,  and  need  not  be  answered  at 
all,  or  shall  be  answered  instanter. 

Amendment  to  bills  of  injunction  by  leave  of  court :  3  Ga.  302.  May  amend 
title  and  prayer  to  the  bill:  6  Ga.  581.  As  to  answer  to  amendment  to  bill 
conforming  to  usual  rule  :  7  Ga.  93.  When  pleading  made  up  and  case  on  trial, 
will  not  amend  bill  except  for  special  cause,  and  not  then  if  introduces  a  new 
cause  of  action:  9  Ga.  137  ;  14/220.  When  amendment  material  and  when  bill 
demurred  to  for:  10  Ga.  109;  14/320.  Amendment  to  bill  of  injunction  should 
be  sworn  to,  and  when  can  be  made  :  11  Ga.  539-571 ;  but  see  28  Ga.  61.  New 
parties  to  amendment :  11  Ga.  571.  Great  latitude  in  amending  bills,  question 
of  costs,  and  what  renders  it  repugnant  to  original  bill :  14  Ga.  320-323.  Alle- 
gations not  materially  varying  a  bill,  added  by  amendment :  15  Ga.  213.  Amend- 
ment rendering  bill  multifarious,  not  allowed:  16  Ga.  446.  Leave  to  strike 
out  an  amendment  destroying  the  equitable  features  of  the  bill :  16  Ga.  527, 
528.  Amendment  to  be  allowed  as  to  new  parties:  16  Ga.  481.  Further  an- 
swer to  bill  amended  after  answer:  16  Ga.  1.  Amendments  making  new 
case  should  be  answered  before  motion  to  dissolve  injunction:  17  Ga.  112; 
21/177;  19/471.  Amendments  generally  at  any  time:  17 Ga.  126;  28/339.  Amend- 
ment to  answer  in  nature  of  a  cross-bill :  26  Ga.  730.  Trivial  amendment  to 
bill  allows  answer  making  new  defense :  24  Ga.  505.  Where  amendment  in  mat- 
ter of  substance  could  be  made :  25  Ga.  74-76.  When  not  allowed  to  amend 
by  new  matter:  26  Ga.  393.  How  discretion  of  court  exercised  in  prescribing 
terms  as  to  right  to  amend :  26  Ga.  167.  When  discretion  of  court  not  inter- 
fered with  as  to  allowance  of  amendments  and  imposing  an  injunction :  31  Ga. 
495.  When  second  amendment  allowed  :  32  Ga.  181.  Amendment  before  re- 
mittitur from  Supreme  Court  made  judgment  of  court  below :  45  Ga.  195.  By 
addition  of  prayer  for  injunction,  notice  to  defendant,  etc. :  45  Ga.  639.  When 
bill  dismissed,  because  of  an  amendment:  58  Ga.  375.  Amendment  after  de- 
murrer sustained  :  45  Ga.  195  ;  47/500 ;  61/616. 

Cited  and  applied :  72  Ga.  423, 
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Amendment  served  and  filed,  but  not  ordered  allowed,  demurred  to  at  trial 
here :  66  Ga.  568. 

Demurrer  filed  before  amendment  does  not  apply  thereto:  70 Ga.  357. 

Demurrer  filed  at  first  term  and  renewed  on  filing  of  an  amendment,  went 
to  bill  as  amended  :  72  Ga.  423. 


ARTICLE  2. 


JUDGMENT    BY    DEFAULT. 


Acts  1895, 
p.  45. 
$5045. 


Acts  1895, 
p.  45. 


Acts  1895, 
p.  45. 
$5077. 


Acts  1895, 
p.  45. 
$5654. 


Acts  1895, 

p.  45. 
$5078. 


Acts  1895, 

p.  46. 
$2440. 


Acts  1895, 
p.  47. 

$$5077,  5020 
4818. 


§5069.  Call  of  appearance-docket .  In  all  cases  the  judge  at  each 
term  shall  call  the  appearance-docket  upon  some  day  previously 
fixed,  or  on  the  last  day  of  the  term,  and  upon  such  call  all 
cases  in  which  the  defendant  has  not  filed  a  demurrer,  plea,  or  an- 
swer, or  other  defense,  shall  be  marked  "In  default." 

§5070.  Opening  default.  At  any  time  within  thirty  days  after  the 
entry  of  "default,"  the  defendant,  upon  payment  of  all  costs  which 
have  accrued,  shall  be  allowed  to  open  the  default  and  file  his  de- 
fense by  demurrer,  plea,  or  answer. 

§5071.  Verdict  at  trial  term.  If  the  default  is  not  opened  as  pro- 
vided in  the  preceding  section,  the  plaintiff  shall  be  entitled,  at  the 
trial  term,  to  take  a  verdict  or  judgment  as  the  case  may  require. 

§5072.  Opening  default  at  trial  term.  At  the  trial  term  the  judge 
in  his  discretion,  upon  payment  of  costs,  may  allow  the  default  to 
be  opened  for  providential  cause  preventing  the  filing  of  a  plea,  or 
for  excusable  neglect,  or  where  the  judge,  from  all  the  facts,  shall 
determine  that  a  proper  case  has  been  made  for  the  default  to  be 
opened  on  terms  to  be  fixed  by  the  court.  In  order  to  allow  the  de- 
fault to  be  thus  opened,  the  showing  shall  be  made  under  oath,  shall 
set  up  a  meritorious  defense,  shall  offer  to  plead  instanter,  and  an- 
nounce ready  to  proceed  with  the  trial. 

See  general  note  hereafter. 

§5073.  Assessment  of  damages  on  default.  In  all  cases  where  the 
damages  are  not  liquidated  and  a  judgment  by  default  is  rendered, 
the  plaintiff  shall  be  required  to  introduce  evidence  and  establish 
the  amount  of  damages.  The  defendant  may  contest  the  amount 
of  such  damages  before  the  jury,  with  a  right  to  move  for  a  new  trial 
in  respect  to  such  damages,  and  except  as  in  other  cases. 

§5074.  No  judgment  by  default  in  divorce  cases.  No  verdict  or  judg- 
ment by  default  shall  be  taken  in  a  suit  for  divorce,  but  the  allega- 
tions in  the  petition  must  be  established  by  evidence  before  both 
juries. 

§5075.  Trial  at  the  first  term  by  consent.  In  all  cases  in  the  courts 
of  this  State,  any  original  or  new  party  may  consent  to  a  trial  at  the 
first  term,  provided,  the  case  is  ready  for  trial. 
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§5076.   (3448.)  Judgment  without  a  jury,  when.     The  court  shall ^gfg6^?' 
render  judgment  without  the  verdict  of  a  jury  in  all  civil  cases 
founded  on  unconditional  contracts  in  writing,  where  an  issuable 
defense  is  not  filed  under  oath  or  affirmation. 

Notes  from  Code  of  1882 : 

See  Rule  of  Court,  No.  39,  for  form  of  such  judgment.  Where  plea,  filed  in 
1866,  on  trial  in  1872  was  demurrable  as  not  being  sworn  to :  49  Ga.  228.  Where 
could  not  enter  up  judgment  against  defendant  and  his  security  on  appeal  in 
1874  without  jury,  although  no  plea  filed  :  57  Ga.  323,  354.  "Civil  cases  founded 
on  contract"  do  not  refer  to  cases  tried  in  equity  ;  must  be  plea  sworn  to:  58 
Ga.  457.  Judgment  by  court  for  damages  for  breach  of  contract  of  sheriff's 
bond,  where  no  issuable  defense  filed :  60  Ga.  314.  Judgment  by  court  where 
no  plea  or  defense  to  action  on  life-insurance  policy :  55  Ga.  476.  Judgment  by 
the  court  where  issuable  defense  filed,  void  :  46  Ga.  398.  Also  where  taken  by 
verdict  of  jury  when  court  should  have  rendered  it :  66  Ga.  688.  Judgment  by 
court  where  no  issuable  defense  filed  in  time :  61  Ga.  498. 
Notes  from  decisions  since  Code  of  188%  : 

Cited :  67  Ga.  35.  Applies  to  city  as  well  as  superior  courts :  63  Ga.  72 ;  see 
also  61  Ga.  293. 

Court  cannot  enter  judgment  without  proof  before  jury,  unless  suit  on  un- 
conditional contract  in  writing:  67  Ga.  41.  Judgment  by  the  court  proper 
against  one  maker  of  a  note  who  filed  no  plea,  the  other  maker  defending:  70 
Ga.  578.  Suit  on  receipt  for  notes  to  be  collected  by  maker,  alleging  collection 
and  failure  to  pay  over,  not  suit  on  unconditional  contract,  etc. :  70  Ga.  687. 
As  to  validity  of  default  judgment  against  one  defendant,  while  suit  undeter- 
mined on  pleas  of  codefendant:  75  Ga.  358.  Order  that  "plaintiffs  have  leave 
to  enter  up  judgment,  etc.,"  in  effect  a  judgment  for  plaintiffs:  78  Ga.  235. 
And  was  sufficient  compliance  with  Article  5,  section  3,  paragraph  3,  of  Con- 
stitution of  1868.  Written  contract  to  pay  $250,  or  in  certain  event  only  $200, 
judgment  without  jury  for  $200,  good :  91  Ga.  367. 

Default  opened  by  motion,  not  by  attempting  to  plead:  88  Ga.  415.  Case 
not  in  default  where  name  of  counsel  for  defense  marked  on  docket,  same  be- 
ing plea  of  general  issue  and  amendable :  94  Ga.  795 ;  90/826. 

Form  of  judgment  prescribed  is  directory  only :  60  Ga.  406. 

Indorsement  of  note  is  "founded  on"  unconditional  contract  in  writing:  87 
Ga.  751.  Declaration  showing  protest  necessary  to  bind  indorser,  suit  by  sec- 
ond against  first  indorser  submitted  to  jury  although  no  issuable  defense,  etc. : 
92  Ga.  670 ;  see  also  87  Ga.  751-753. 

Minutes,  judgment  entered  on,  which  were  signed  by  judge,  valid,  although 
itself  unsigned :  69  Ga.  603 ;  see  also  61  Ga.  26.  Judgment  in  such  case,  entered 
up  by  attorney,  valid  if  entered  on  minutes  which  are  signed  by  judge:  92  Ga. 
305 ;  see  also  63  Ga.  273 ;  59/607. 

Specific  liens  sought  against  land,  though  suit  on  unconditional  contract  in 
writing,  this  provision  not  applicable,  when  :  69  Ga.  792,  793. 

Unconditional  contract,  note  stipulating  attorney's  fees  upon  failure  to  pay, 
is:  75  Ga.  63.  Note  retaining  title  in  seller  until  paid,  if  otherwise  uncondi- 
tional, not  require  verdict  of  jury:  80  Ga.  709.  Unconditional  undertaking  to 
pay,  was  not  rendered  conditional  by  stipulations  relating  to  measures  taken 
to  secure  it,  not  to  pay  it:  81  Ga.  458.  Contract  containing  two  distinct  prom- 
ises, one  unconditional,  other  conditional,  in  suit  on  former  alone,  verdict 
unnecessary :  84  Ga.  274.  Unconditional  contract  in  writing  not  defended  at 
first  term,  justice  court,  and  judgment  appealed  to  jury,  defense  not  then 
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allowed :  85  Ga.  619.  Suit  on  unconditional  contract  in  writing,  not  contin- 
ued to  allow  amendment  to  insufficient  plea,  defense  to  be  made  not  stated : 
85  Ga.  631. 

Verdict  taken,  and  judgment  entered  by  counsel,  void :  66  Ga.  688.  A  single 
issuable  defense,  even  general  issue,  filed  under  oath,  prevents  judgment  by 
court:  72  Ga.  42.  Two  notes  sued,  one  due,  other  not,  judgment  on  both  ille- 
gal, although  bond  for  title  set  out  in  declaration  stipulated  that  default  on 
one  would  mature  other  also :  78  Ga.  467,  471 ;  citing  59  Ga.  106 ;  41/76 ;  48/551. 
Though  administrator  file  unsworn  plea  to  unconditional  contract,  if  case  go 
to  jury  thereon,  he  and  sureties  estopped  from  claiming  that  judgment  on 
verdict  is  invalid :  84  Ga.  283.  Verdict  in  suit  on  note  due  by  non-payment 
of  interest  before  regular  time  stipulated :  92  Ga.  815.  No  verified  plea  except 
general  issue,  case  called  out  of  order  and  verdict  directed  for  plaintiff,  not 
error :  93  Ga.  318. 

Acobb948G       §5W7.   (3457.)   Judgment  by  default.     When  any  defendant  shall 
$$3i-28, 4848,  fail  to  appear  and  answer  at  the  return  term  of  the  petition  and 

4133, 4199,  fir  i 

4472,5071,  process,  the  court  shall  enter  "default"  on  the  docket,  which  shall  be 

5669,5075,    L  .        '  ,  ' 

5020,5126.  considered  a  judgment  by  default,  without  a  formal  entry  thereof, 
and  the  plaintiff's  claim,  allegation,  or  demand,  shall  be  tried  in  all 
cases  of  default  by  a  jury,  except  as  provided  elsewhere  in  this  Code, 
but  no  such  trial  shall  in  any  case  be  had  at  the  first  term,  except 
specially  provided  for  by  law. 
Acts  i86i,  §5078.  (3457.)  Verdict  in  suits  in  default.  In  all  cases,  except  ac- 
$$3698, 5073,  tions  for  unliquidated  damages  and  suits  on  unconditional  contracts 

5076.  x  ° 

in  writing,  in  the  several  courts  of  this  State,  where  the  writ  or  proc- 
ess has  been  served,  as  the  law  directs,  on  the  defendant,  and  there 
is  no  defense  made  by  the  party  sued,  either  in  person  or  by  attor- 
ney, at  time  the  case  is  submitted  for  trial,  the  case  shall  be  con- 
sidered in  default,  and  the  plaintiff  shall  be  permitted  to  take  a 
verdict  as  if  each  and  every  item  and  paragraph  were  proved  by 
testimony. 

When  in  default,  may  pay  up  costs  and  plead :  13  Ga.  44 ;  31/335.  And  dis- 
cretionary with  the  court  to  open  it :  57  Ga.  25.  Case  of  an  appeal :  31  Ga  357. 
When  refused  by  court:  42  Ga.  234;  43/376.  Where  personal  service  in  suit  on 
open  account,  plaintiff  must  still  prove  his  case,  although  no  issuable  plea  un- 
der oath  :  46  Ga.  605.  Where  court  allowed  answer  to  garnishment  to  be  filed 
after  default:  48  Ga.  440.  Plaintiff  making  out  his  case  where  it  is  in  default, 
and  trying  it  with  a  jury :  41  Ga.  81.  Even  when  in  default,  should  prove  ma- 
terial allegations :  59  Ga.  105.  Section  referred  to :  48  Ga.  553.  Plea  of  gen- 
eral issue  preventing  case  from  being  in  default:  54  Ga.  118.  Being  no  plea 
in  suit  on  an  account,  judgment  by  default:  55  Ga.  672-674.  No  verdict  of 
jury  required  where  no  issuable  plea  filed  under  oath,  but  judgment  by  the 
court:  55  Ga.  475.  A  mere  irregularity  of  a  judgment  in  form  where  no  issu- 
able defense  filed  under  oath,  does  not  vitiate  it :  57  Ga.  79.  Judgment  by  the 
court  where  plea  lost:  59  Ga.  492.  A  judgment  entered  on  the  minutes  is  a 
judgment  of  the  court,  where  minutes  signed  by  the  judge:  59  Ga.  607.  No 
issuable  defense  is  required  to  be  filed  on  oath  in  action  ex  contractu  in  justice 
court:  59  Gm.  774.  What  is  an  issuable  plea,  and  a  plea  to  jurisdiction  sworn 
to  and  found  against  judgment  may  be  rendered  by  the  court:  60Ga.  443.    No 
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issuable  defense  to  suit  on  sheriff's  bond,  judgment  properly  entered  for  dam- 
ages for  breach  of  contract  without  a  jury:  60  Ga.  314.  Plea  should  be  filed 
on  or  before  last  day  of  term  to  which  process  returnable :  61  Ga.  497.  Where 
plea  demurrable  at  first  term,  being  too  indefinite:  56  Ga.  510.  See  Rule  23 
of  superior  court. 

Consent  judgment  at  first  term  not  good  as  against  third  persons  :  68  Ga.  518. 
Verdict  (and  not  judgment)  may  be  taken  without  proof  on  suit  on  account 
in  default:  70  Ga. 687. 

Under  Act  of  1861,  plaintiff  took  verdict ;  under  Constitution  of  1868,  judg- 
ment: 70  Ga.  687. 

Name  of  counsel  marked  for  defendant  on  docket  put  burden  on  plaintiff  to 
prove  his  account,  notwithstanding  personal  seiwice:  83  Ga.  338. 

One  partner  suing  another,  no  plea  filed,  defendant  may  strike  jury,  and 
cross-examine  witnesses :  86  Ga.  46. 

Defendant  personally  served  in  suit  on  open  account,  as  much  concluded  as 
if  he  had  come  into  court  and  acknowledged  correctness  of  same :  87  Ga.  68. 

As  to  when  verdict  for  plaintiff  without  proof  in  suit  on  open  account.;  en- 
try here  insufficient  to  show  personal  service :  92  Ga.  405. 

Court  may  direct  verdict  for  plaintiff;  since  Constitution  of  1877,  word 
"judgment"  construed  to  mean  "verdict":  81  Ga.  150;  distinguishing  41  Ga. 
76. 

Refusing  to  permit  defendant's  counsel  to  address  jury  or  introduce  evi- 
dence was  correct :  81  Ga.  150. 

Pleas  being  correctly  stricken,  not  error  to  direct  verdict  for  plaintiff :  86 
Ga.  181. 

Where  suit  based  on  notes  and  account,  and  court  directed  verdict  under 
this  section  without  proof  of  account:  91  Ga.  778. 

Judgment  rendered  on  open  account  in  justice  court  without  proof,  where 
personal  service  and  no  defense :  76  Ga.  631. 

Except  in  justice  courts,  by  special  statute,  ex  parte  affidavit  of  plaintiff  to 
account  sued  on  proves  nothing:  83  Ga.  338.  Suit  on  receipt  for  notes  and 
accounts  to  be  collected  by  maker,  alleging  collection  and  failure  to  pay  over, 
is  not  suit  on  open  account:  70  Ga.  687. 

Error  to  open  default  judgment  here,  and  allow  plea:  72  Ga.  197. 

Matters  of  practice,  especially  opening  defaults,  largely  discretionary :  73 
Ga.  276. 

Judgment  not  set  aside  because  counsel,  though  present,  failed  to  hear  case 
called,  no  plea  having  been  filed :  85  Ga.  614. 

Court  can  entertain  motion  to  open  judgment  and  permit  good  plea,  if  good 
reason  given  for  not  pleading  proper  time:  85  Ga.  631. 

Absence  of  counsel  in  legislature  and  failure  of  clerk  to  mark  his  name  for 
defense,  upon  request,  not  ground  to  set  aside  judgment:  86  Ga.  809. 

No  default,  if  appearance  and  answer  at  first  term,  though  no  written  plea : 
92  Ga.  405. 

General  Note.  Notes  from  Code  of  1882: 

When  plea  not  regularly  filed  and  could  not  be  filed  by  defendant :  13  Ga. 
451.  Where,  on  plea  of  statute  of  limitations,  plaintiff  can  prove  new  matter 
in  avoidance  of  the  plea:  5  Ga.  311.  Court  should  not  of  own  motion  charge 
that  plea  of  justification  in  slander,  not  demurred  to,  is  defective:  27  Ga.  378. 
Plea  that  defendant  was  dead:  3  Ga.  104;  51/232.  Plea  of  usury:  1  Ga.  134. 
When  exceptions  to  plea  should  be  taken  before  submission  of  the  case  to  the 
jury:  24  Ga.  341;  1/134;  12/104-106,  118.  As  to  no  consent  to  dispense  with 
pleading:  Rule  21  of  superior  court.  As  to  form  of  affidavit  to  plea:  See  Rule 
24.   Defects  in  pleading  taken  advantage  of  at  first  term  :  See  Rule  28  of  superior 
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court.  As  to  the  plea,  requisites  of:  10  Ga.  449 ;  14/327  ;  17/249 ;  18/119.  Pure 
plea  under  the  old  law  :  14  Ga.  327  ;  15/445.  Impure  plea  should  be  sworn  to :  35 
Ga.  202.  Plea  of  assets:  21  Ga.  155.  Plea  of  non  est  factum:  30  Ga.  391.  To  cross- 
bill after  auditor's  report:  44  Ga.  65,  66.  As  to  the  answer,  answer  evidence 
so  far  as  responsive  to  the  bill :  10  Ga.  534  ;  46/361 ;  29/758 ;  63/411 ;  1/170,  157. 
No  decree  where  submission  of  case  on  bill  and  answer,  and  answer  denies  the 
facts :  7  Ga.  396.  So  will  injunction  be  dissolved  when  answer  denies  facts  on 
which  bill  based :  1  Ga.  7 ;  3/435 ;  30/841 ;  31/304 ;  17/111 ;  42/124.  When  com- 
plete copy  as  exhibit  should  be  attached :  8  Ga.  43.  Two  witnesses  or  one  with 
corroborating  circumstances,  to  outweigh  responsive  answer  to  bill :  9  Ga.  151 ; 
16/416 ;  30/129  ;  19/567  ;  26/344 ;  29/166.  As  to  plea  and  answer,  should  be  full : 
10  Ga.  449 ;  12/601.  When  answer  to  bill  for  discovery  read  to  jury  without 
plaintiff's  consent:  22  Ga.  345.  As  to  the  effect  and  character  of  an  answer,  is 
for  the  court  and  jury :  24  Ga.  506.  Answer  of  one  not  a  party  to  the  issue  is 
not  evidence:  24  Ga.  558.  Only  evidence  against  party  making  it:  26  Ga.  537. 
Complainant  can  avail  himself  of  matter  contained  in  the  bill  or  answer  even 
if  it^is  in  the  evidence:  24  Ga.  218.  Answer  admitting  enough  of  bill  to  found 
decree  on  :  28  Ga.  602.  When  defendant  could  not  use  his  answer  as  evidence 
for  himself  in  another  case :  29  Ga.  207.  When  impertinence  or  scandal  can  be 
purged  from  an  answer:  29  Ga.  82.  Cannot  charge  and  discharge  one's  self  by 
answer :  31  Ga.  304.  Jury  are  to  determine  what  credit  to  give  an  answer :  39 
Ga.  479.  In  passing  on  demurrer,  the  answer  not  considered:  41  Ga.  260; 
55/431. 

As  to  time  of  filing  answer  and  exceptions,  in  equity  under  old  law. 

As  to  exceptions  when  filed :  12  Ga.  553.  Not  required  to  answer  at  term  to 
which  bill  returnable :  7  Ga.  107.  When  exceptions  waived  :  7  Ga.  457.  Sup- 
plemental answer,  when  allowed  to  be  filed  :  7  Ga.  99.  Answer  evidence  so  far 
as  responsive  to  bill:  1  Ga.  157-170;  63/411.  Exceptions  to  answer  as  part  of 
the  pleadings:  12  Ga.  271.  When  an  answer  sufficiently  full:  28  Ga.  602; 
16/442.  When  not:  13  Ga.  432;  26/152;  35/114-116.  Leave  granted  to  file  ex- 
ceptions to  answer:  20  Ga.  29.  Where  answer  necessary  as  pleading,  although 
discovery  waived :  35  Ga.  114.  As  to  the  thirty  days  within  which  to  file  an- 
swer :  59  Ga.  22.  When  answer  not  considered  on  a  motion  to  dismiss  a  bill : 
55  Ga.  431.  How  in  an  injunction  case:  42  Ga.  124.  Not  considered  in  case  of 
a  general  demurrer  filed  to  bill :  41  Ga.  260.  Nor  is  answer  considered  on  mo- 
tion to  dismiss  the  bill :  55  Ga.  431. 

The  uniform  procedure  Act  of  1887  superseded  the  old  equity  procedure,  but  these 
annotations  are  preserved  as  not  without  value. 

Pro  confesso  at  second  term:  11  Ga.  9;  15/76;  27/372.  When  not:  11  Ga. 
431.  When  should  be  answer  to  amended  bill,  or  order  for  whole  bill  to  be 
taken  pro  confesso:  16  Ga.  1.  Order  to  answer  on  the  minutes,  and  discretion 
of  court  as  to  motions  to  take  bill  pro  confesso:  11  Ga.  328.  Affirming  judgment 
of  chancellor  as  to  refusal  of  taking  bill  pro  confesso:  24  Ga.  393.  As  to  appli- 
cations to  defend  after  order  entered  taking  bill  pro  confesso:  11  Ga.  654.  No 
decree  pro  confesso  against  defendant  in  equity,  unless  order  to  take  pro  con- 
fesso previously  applied  for  and  granted :  13  Ga.  24.  Bill  cannot  be  taken  pro 
confesso  when  plea  in  bar  stands  undisposed  of:  16  Ga.  446.  When  chancellor 
should  allow  answers  to  come  in  on  terms:  17  Ga.  2.  Section  cited :  59 Ga.  22. 
When  only  as  final  decree  on  a  bill  as  confessed :  65  Ga.  252. 

To  take  bill  pro  confesso,  order  unnecessary  ;  court  decrees  on  proper  affida- 
vit: 79  Ga.  675. 

New  trial  moved  for  at  same  term  should  be  granted  unless  bill  allege  all  facts 
requisite  to  recovery  ;  especially  where  records  of  same  court  suggest  injustice 
likely  done :  88  Ga.  480. 
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Convicts,  corporation  hiring,  cannot  defend  action  for  injury  to  convict  by 
pleading  illegality  of  hiring:  92  Ga.  635. 

Default,  demurrer  filed  and  overruled,  no  abuse  of  discretion  here  in  requir- 
ing payment  of  costs  before  filing  answer :  73  Ga.  276. 

Equitable  amendment,  making  new  parties,  meritorious  as  to  some,  but  not 
as  to  others,  not  dismissed  on  joint  motion  of  all :  91  Ga.  482. 

Forfeiture  arising  under  former  act,  set  up  after  amendment:  77  Ga.  362. 

Misjoinder  of  defendants  is  matter  of  plea  in  abatement,  which  must  be 
filed  at  first  term :  75  Ga.  665 ;  70/578,  585.     See  sections  5046-5048  and  notes. 

No  defense  to  suit  on  note,  that  executed  with  understanding  maker  not  to 
be  bound,  etc. :  91  Ga.  554,  555. 

Nonsuit,  technically  none  in  equity,  but  judgment  of,  allowed  to  stand, 
when  :  66  Ga.  569 ;  see  also  68  Ga.  482.  See  67  Ga.  53  ;  62/718.  Evidence  all  in, 
motion  to  dismiss  analogous  to  motion  to  nonsuit  at  law:  72  Ga.  338.  Remarks 
in  65  Ga.  311 ;  66/195,  indicating  contrary  rule,  obiter  dicta:  72  Ga.  338. 

Partial  failure  of  consideration,  plea  of,  enlarged  by  plea  of  fraud,  in  not 
disclosing  latent  defects  in  machinery,  held  good :  92  Ga.  274. 

Partnership,  plea  of  no  partnership  irrelevant  in  suiton  note  signed  "Hirsch 
&  Co.,"  there  being  no  allegation  of  partnership  in  declaration :  91  Ga.  555. 

Plea,  not  amenable  to  charge  of  duplicity,  though  unnecessarily  full,  and 
matters  therein  admissible  under  general  issue :  75  Ga.  115.  Very  loose  and 
informal  plea,  treated  at  trial  by  court  and  parties  as  sufficient,  not  scrutinized 
after  trial :  83  Ga.  233.  Pleas  here  set  up  good  equitable  defense  to  suit  on 
note,  payee  being  insolvent:  92  Ga.  545. 

Transfer  of  borrowing  stockholder's  obligation  to  building  and  loan  asso- 
ciation, then  in  suit,  and  facts  showing  association  dissolved,  etc.,  good  de- 
fense :  92  Ga.  501 ;  see  also  87  Ga.  370. 


ARTICLE  3. 

PARTICULAR   PLEAS. 


SECTION  1. 

TO  THE  JURISDICTION. 

§5079.   (3460.)  Jurisdiction  not  given  by  consent.     Parties,  by  con- $4949. 
sent  express  or  implied,  cannot  give  jurisdiction  to  the  court  as  to 
the   person   or   subject-matter  of   the  suit.      It  may,  however,  be 
waived,  so  far  as  the  rights  of  the  parties  are  concerned,  but  not  so 
as  to  prejudice  third  persons. 

Stated:  4  Ga.  47.  Waiver  of  jurisdiction  by  appearing:  8  Ga.  83.  Where 
waiver  by  appearing  and  pleading  to  the  merits  could  not  give  jurisdiction  :  11 
Ga.  458.  Where  it  could:  39  Ga.  107;  41/71.  May  waive  jurisdiction  only  so 
far  as  the  parties  are  concerned :  14  Ga.  589 ;  5/527.  Cannot  by  consent  give 
jurisdiction  where  it  has  none  by  law :  4  Ga.  48.  Where  express  company 
waived  jurisdiction  by  appearing  and  pleading  to  the  merits,  without  except- 
ing: 41  Ga.  515.  Section  referred  to,  where  plaintiff  could  not  reduce  his  de- 
mand on  contract  so  as  to  give  jurisdiction  :  56  Ga.  495.     Parties  cannot  waive 
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jurisdiction  so  as  to  make  experimental  cases  for  the  courts:  59 Ga.  811.  Law 
of  this  section  referred  to  and  construed :  63  Ga.  548. 

Parties  could  not,  in  1872,  by  agreement,  give  magistrate  .jurisdiction  to  try 
case  twelve  days  from  date  of  summons :  65  Ga.  557. 

Case  dismissed  wherever  want  of  jurisdiction  appears:  70  Ga.  357. 

Consent  of  parties  for  justice  to  try  case  beyond  his  jurisdiction  could  not 
confer  jurisdiction,  and  parties  not  estopped  by  judgment:  76  Ga.  769. 

Defendant  not  residing  in  county,  statement  to  bailiff  who  sought  to  serve 
him,  that  he  waived  jurisdiction,  not  binding:  86  Ga.  482. 

Where  superior  court  devoid  of  jurisdiction  tried  husband's  illegality  to  levy 
on  homestead,  wife,  codefendant  in  execution,  not  estopped  to  set  up  lack  of 
jurisdiction  :  87  Ga.  205. 

Court  had  no  jurisdiction  of  note  sued  before  maturity  ;  defendant's  waiver 
could  not  prejudice  third  parties:  87  Ga.  292. 

Levy  had  under  void  proceeding  dismissed  on  motion  of  claimant  first  made 
at  second  trial  of  claim :  88  Ga.  208. 

$$4981,4983.  §5080.  (3461.)  Jurisdiction,  when  admitted.  If  a  defendant  appear 
and  plead  to  the  merits,  without  pleading  to  the  jurisdiction,  and 
without  excepting  thereto,  he  thereby  admits  the  jurisdiction  of  the 
court. 

Stated :  13  Ga.  318 ;  41/71,  74.  When  it  comes  too  late  on  appeal,  there  hav- 
ing been  a  trial  at  common  law  upon  the  merits :  26  Ga.  120.  Pleading  the 
general  issue  and  to  the  merits  by  non-resident  in  divorce,  admits  the  juris- 
diction :  31  Ga.  223.  Section  referred  to :  39  Ga.  107  ;  49/579 ;  48/493-495.  But 
if  plea  to  jurisdiction  at  same  time  with  plea  to  the  merits,  the  jurisdiction  is 
not  waived  :  51  Ga.  234  As  to  waiver  of  process :  52  Ga.  22.  When  judgment 
overruling  demurrer  debarred  from  setting  up  the  same  by  illegality :  54  Ga. 
486.  Where  garnishee  waived  his  non-residence  by  answering  out  of  county 
of  his  residence :  56  Ga.  393.  Indorser  waived  his  right  to  object  to  the  juris- 
diction, by  appearing  and  pleading  to  the  merits:  59  Ga.  845.  Defendants  in 
equity  residing  out  of  the  State,  appearing  and  pleading  to  the  merits,  full 
equity  will  be  done :  59  Ga.  448.  A  plea  to  the  jurisdiction  must  be  filed  at 
the  first  term,  made  in  person,  and  sworn  to:  61  Ga.  208. 

Appearance  waives  irregularity  in  process:  Code,  §4981 ;  68  Ga.  774. 

Where  justice  of  defendant's  district  disqualified  and  suit  brought  in  an- 
other district:  65  Ga.  254. 

Since  Constitution  of  1877,  applies  to  justice  courts:  67  Ga.  487. 

Entry  of  counsel's  names  with  "answer"  on  docket,  not  admit  jurisdiction, 
nor  will  pleading  to  merits,  where  exception  then  taken  to  jurisdiction :  67  Ga. 
521. 

Court  originally  having  no  jurisdiction,  bill  of  review  by  defendant  gave 
jurisdiction:  75  Ga.  819. 

Venue  need  not  be  proven,  unless  jurisdiction  properly  denied :  77  Ga.  584. 

Jurisdiction  is  waived,  if  suit  answered  without  urging  that  objection:  85 
Ga.  1. 

Jurisdiction  waived  by  pleading  to  merits,  plea  not  withdrawn  at  subse- 
quent term,  and  jurisdiction  questioned:  86  Ga.  388. 

Lack  of  jurisdiction  not  pleaded,  waived:  87  Ga.  193. 

Where  $220  account  divided  up  and  sued  in  justice  court,  and  no  objection 
until  all  appealed  to  superior  court  and  judgment  had  in  one  case,  debtor's 
assent  presumed.  Too  late  then,  in  another  of  said  appeals,  to  raise  jurisdic- 
tional question  by  pleading  this  judgment  as  a  former  recovery:  94  Ga.  549. 
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Lack  of  jurisdiction  is  idle  and  unfounded  as  ground  for  new  trial:  94  Ga. 
612. 

Attachment  levy  void,  waived  by  appeal  and  plea  to  merits:  95  Ga.  757. 

§5081.  (3462.)  Pleas  to  the  jurisdiction.      Pleas  to  the  jurisdiction^5046'5059- 
must  be  pleaded  in  person,  and  must,  when  relied  on,  be  pleaded 
specially,  unless  a  want  of  jurisdiction  appears  on  the  face  of  the  pro- 
ceedings— in  which  case  it  may  be  taken  advantage  of  on  motion. 

Cited :  65  Ga.  498. 

May  be  filed  during  first  term,  or  motion  made  at  any  time  to  dismiss  for 
apparent  want  of  jurisdiction  :  67  Ga.  527. 

Failing  to  plead  to  jurisdiction  when  served,  concluded  by  judgment, 
though  no  appearance  or  plea:  70  Ga.  409 ;  see  also  69  Ga.  184. 

Eesident  of  another  State  brought  here  by  requisition,  and  served  in  civil 
suit,  is  bound  by  judgment,  when  custody  by  an  officer  of  this  State  was  not 
shown :  70  Ga.  409. 

Citation  of  ordinary,  having  no  jurisdiction,  properly  dismissed  on  demur- 
rer :  77  Ga.  10. 

Overruling  proper  plea  by  non-resident,  of  insufficient  service  by  publica- 
tion, error:  87  Ga  86. 

Jurisdiction  of  magistrate  who  issued  distress  warrant  for  more  than  $100, 
not  challenged  by  tenant's  plea,  concluding  with  offer  to  verify ;  should  have 
been  motion  to  dismiss  levy  or  quash  warrant :  88  Ga.  224. 

Recital  in  defendant's  bond  to  dissolve  garnishment  denying  jurisdiction, 
not  a  plea  of:  89  Ga.  333. 

§5082.   (3463.)   Contents  of  the  plea.     In  all  pleas  to  the  jurisdic- $go58, 4949, 
tion  of  the  court,  it  must  appear  that  there  is  another  court  in  this 
State  which  has  jurisdiction  of  the  case. 

When  pleas  to  jurisdiction  may  be  filed,  and  the  law  of  1869,  authorizing  at- 
torneys to  swear  to  pleas,  does  not  repeal  this  section  as  to  pleas  being  pleaded 
in  person  and  sworn  to  by  defendant :  44  Ga.  432 ;  61/208.  The  Act  of  1872,  au- 
thorizing persons  other  than  defendants  of  record  to  swear  to  pleas  to  which 
not  parties,  is  unconstitutional:  55  Ga.  36;  59/158.  Plea  to  jurisdiction  sworn 
to  is  not  evidence  of  the  fact :  60  Ga.  443.  And  should  give  a  better  place  to 
sue  within  the  jurisdiction :  55  Ga.  40. 

Not  sufficient  to  deny,  without  showing  what  court  has  jurisdiction  :  77  Ga. 
539. 

Plea  must  show  what  court  in  county  of  defendant's  alleged  residence  has 
jurisdiction  •  91  Ga.  30. 

§5083.   (3464.)  Must  be  sworn  to.     A  plea  to  the  jurisdiction,  being  $5058- 
a  dilatory  plea,  must  be  sworn  to. 

A  plea  to  the  jurisdiction,  being  a  dilatory  plea,  must  be  verified:  17  Ga. 
573.    Must  be  sworn  to  in  person :  61  Ga.  208. 

General  Note. — Exceptions  to  jurisdiction  of  court  cannot  be  taken  by  one 
codefendant  for  the  other:  4  Ga.  572.  Where  the  verdict  under  some  evidence 
was  sustained,  it  was  not  interfered  with:  28  Ga.  308.  When  agreement  to 
waive  should  be  in  writing:  29  Ga.  424.  The  court  first  getting  jurisdiction  of 
fraud,  retains  it:  30  Ga.  300;  37/364.  So  also  as  to  State  and  Federal  courts, 
one  taking  jurisdiction  prevents  interference  from  the  other :  32  Ga.  191 ; 
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40/356.    A  plea  of,  allowed  to  be  filed  after  the  first  term  to  which  the  suit  was 
brought :  39  Ga.  306. 

Judgment  for  costs  alone  against  plaintiff,  not  set  aside  on  ground  that  court 
in  which  action  brought  had  no  jurisdiction  of  subject-matter:  87  Ga.  110. 


SECTION  2. 

OF  SET-OFF  AND  USURY. 

IS6'4944'  §5084.  (3465.)  Pleas  of  set-off .  Debts,  as  a  general  rule,  must  be 
mutual  between  the  same  parties  at  the  commencement  of  the  action, 
to  be  set  off  against  each  other.  Every  plea  of  set-off  must  set  out 
the  demand  as  plainly  as  if  sued  on. 

Commencement  of  the  suit,  and  not  the  time  of  trial,  determines  when  mu- 
tual debts  set  off  against  each  other:  9  Ga.  594.  Must  be  mutual  demand 
and  liquidated,  to  be  setoff:  12  Ga.  78.  Where  by  contract  unliquidated 
damages  could  be  set  off:  55  Ga.  357.  When  debts  not  mutual:  58  Ga.  500. 
Set  up  by  bill :  57  Ga.  14. 

Plea  of  set-off  dismissed  because  demand  not  plainly  set  out:  65  Ga.  386 

Money  fraudulently  obtained  by  corporation  as  stock  subscription,  may  be 
set  off  against  suit  by  corporation,  except  where  rights  of  corporation  creditors 
intervene :  67  Ga.  145 ;  see  also  65  Ga.  649. 

Fi.fas.  set  off  in  equity,  where  plaintiff  insolvent:  67  Ga.  356. 

Formal  notice  of  filing  plea  of  set-off  not  necessary,  but  must  substantially 
set  forth  defendant's  claim :  68  Ga.  74. 

Set-off  is  cross-action :  68  Ga.  79 ;  see  also  8  Ga.  188,  189. 

Set-off  of  heir's  liability  to  administrator  arising  upon  contingency  stated 
in  decree,  allowed  against  amount  due  heir  under  decree,  in  suit  on  adminis- 
trator's bond :  68  Ga.  598. 

Where  acceptors  released,  but  pay  innocent  holder,  or  original  payee,  may 
set  off  against  another  acceptance  in  favor  of  said  payee :  69  Ga.  263. 

Claim  of  one  member  of  a  firm  not  set  off  against  suit  by  another  partner 
against  firm :  71  Ga.  682. 

Claim  not  connected  with  rent  or  premises,  not  set  off  against  distress  war- 
rant :  84  Ga.  52. 

Plea  of  recoupment  should  set  out  claim  as  if  declared  on :  88  Ga.  45 ;  see 
also  73  Ga.  657  ;  64/630. 

Damages  ex  contractu  not  set  off  against  trover,  in  absence  of  equitable  de- 
fense, e.  g.,  non-residence  or  insolvency  of  plaintiff:  89  Ga.  76. 

$8761.  §5085.  (3466.)  Pica  of  set-off  against  estates.     When  a  defendant 

pleads  a  set-off  of  a  larger  amount  than  the  demand  of  the  testator 
or  intestate,  the  plaintiff  may  reply  by  showing  that  the  estate  is 
insolvent,  and  that  there  are  outstanding  debts,  of  higher  dignity 
than  the  defendant's  set-off,  sufficient  to  exhaust  the  assets,  for  the 
purpose  of  protecting  the  executor  or  administrator  from  an  abso- 
lute judgment. 

Stated  :  5  Ga.  357. 
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§5086.   (3467.)  Judgments  may  be  set  off.     One  judgment  may  be  set  $3748- 
off  against  another,  on  motion,  whether  in  the  hands  of  an  original 
party  or  an  assignee. 

Legatee  or  purchaser  of  distributive  share  in  an  estate  may  set  off  the  same 
in  equity  against  a  judgment  in  favor  of  representative  of  estate  against  leg- 
atee or  owner:  49  Ga.  254.  Where  note  or  account  can  be  pleaded  as  set-off 
against  a  judgment :  57  Ga.  166. 

Fi.fas.  set  off  in  equity,  where  plaintiff  insolvent:  67  Ga.  356. 

Does  not  matter  that  one  founded  on  action  ex  delicto  and  other  on  action  ex 
contractu,  and  one  junior  to  other ;  nor  that  attorney  may  lose  power  of  enforc- 
ing lien  for  fees  :  68  Ga.  406. 

Judgment  against  head  of  family  individually,  cannot  be  set  off  against 
judgment  in  favor  of  him  as  trustee  for  family  under  homestead,  though  indi- 
vidual judgment  for  debt  in  nature  of  purchase-money  of  homestead  property: 
80  Ga.  218. 

§5087.  (3468.)  When  improvements  may  be  set  off  in  ejectment.  A $$3753, mn. 
trespasser  cannot  set  off  improvements  in  an  action  brought  for  £—P.-'  7  7 
mesne  profits,  except  when  the  value  of  the  premises  has  been  in- 
creased by  the  repairs  or  improvements  which  have  been  made.  In 
that  case  the  jury  may  take  into  consideration  the  improvements  or 
repairs,  and  diminish  the  profits  by  that  amount,  but  not  below  the 
sum  which  the  premises  would  have  been  worth  without  such  im- 
provements or  repairs. 

When  improvements  may  be  set  off  against  a  claim  for  mesne  pi'ofits:  9  Ga. 
440;  39/328,333.  When  not:  60  Ga.  472,  473.  Tenant  in  possession  in  eject- 
ment setting  off  improvements  at  their  true  value  to  the  land :  47  Ga.  540. 
When  only  can  a  trespasser  set  off  improvements  against  action  for  mesne  prof- 
its :  51  Ga.  88.     Section  referred  to  and  construed  :  59  Ga.  59. 

See  notes  to  section  3753. 

Trespasser  cannot  set  off  value  of  fences  raised  as  obstruction  to  plaintiff. 
No  set-off  except  when  improvements  have  enhanced  rent  value  of  land :  67 
Ga.  578. 

Defendant  cannot  be  made  to  pay  enhanced  rent  by  reason  of  his  own  im- 
provements :  69  Ga.  805. 

Defendant  in  ejectment  may  claim  compensation  for  improvements  by  pred- 
ecessor in  title,  under  whom  he  claims  by  warranty-deed  :  69  Ga.  805. 

Improvement  by  life-tenants  no  charge  on  property  in  remainder-men's 
hands ;  by  tenant  by  sufferance,  set-off  against  rent ;  by  adverse  claimant,  full 
value  allowed :  69  Ga.  805. 

Distinction  between  setting  off  improvements  against  mesne  profits  in  favor 
of  bona  fide  claimant  and  trespasser:  69  Ga.  805.   v 

As  to  who  bona  fide  claimants,  and  who  trespassers:  69  Ga.  805. 

Value  of  clearing  land  by  defendant  cannot  be  set  off  against  mesne  profits, 
when:  70  Ga.  343. 

Mesne  profits  abandoned,  plea  of  set-off  of  improvements  and  taxes  properly 
rejected :  71  Ga  810. 

Improvements  pleaded  as  set-off,  should  state  their  character,  as  to  perma- 
nent benefit  to  land,  etc. :  71  Ga.  810. 

Taxes  pleaded  as  set-off,  general  allegation  insufficient :  71  Ga.  810. 

Not  set  off  by  innocent  purchaser,  except  as  against  mesne  profits,  here:  75 
Ga.  556. 
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Verdict  and  decree  here  allowed  defendant  value  of  improvements  as  set-off 
against  rents  :  75  Ga.  654. 

Improvements  can  only  be  set  off  against  mesne  profits,  where  property 
bought  with  knowledge  of  plaintiff's  title:  76  Ga.  706. 

Administrator  purchasing  at  his  own  sale  not  entitled  to  set  off  value  of  im- 
provements except  as  against  mesne  profits.  Here  his  purchase  was  covinous : 
78  Ga,  181. 

Remainder-men  not  required  to  pay  for  permanent  improvements  made  by 
purchaser  of  life-estate,  though  believed  he  purchased  fee :  86  Ga.  181. 

Plea  not  alleging  that  defendant's  grantor  was  in  possession,  or  had  any 
color  of  title,  properly  stricken:  94  Ga.  330. 

Act  1799,  §5088.  (3469.)  Judgment  for  excess  of  set-off,  etc.  In  all  cases  of 
^4159,4559. mutual  debts  and  set-offs,  where  the  jury  shall  find  a  balance  for 
the  defendant,  such  defendant  may  enter  up  judgment  for  the 
amount,  and  take  out  execution  in  such  manner  as  plaintiffs  may 
do  by  this  Code:  Provided,  such  defendant  shall,  at  the  time  of  fil- 
ing his  answer,  file  therewith  a  true  copy  or  copies  of  the  subject- 
matter  of  such  set-offs;  and  where  the  plaintiff  shall  be  indebted  to 
the  defendant  on  open  account  for  dealings  between  themselves,  and 
where  the  defendant  shall  hold  and  possess  in  his  own  right,  by  as- 
signment, indorsement,  or  otherwise,  according  to  law,  any  bond, 
note,  bill,  or  other  writing  for  money  or  other  thing  of  the  plain- 
tiff, such  defendant  may  offer  the  same  as  set-off,  and,  on  due  proof, 
shall  be  allowed  the  same. 

Judgment  for  excess :  57  Ga.  145.     Cited :  68  Ga.  74. 

$$3767,3768.  g5089.  (3470.)  Limitations  of  set-offs.  The  statute  of  limitations 
applies  to  the  subject-matter  of  set-offs,  as  well  as  the  plaintiff's 
demand. 

Set-off  stale,  and  laches  appearing,  disallowed  :  71  Ga.  682.     See  20  Ga.  696. 

$2886.  §5090.   (3470a.)    What  a  plea  of  usury  must  set  forth.     The  plea  of 

usury  must  set  forth  the  sum  upon  which  it  was  paid  or  to  be  paid, 

the  time  when  the  contract  was  made,  when  payable,  and  the  amount 

of  usury  agreed  upon,  taken  or  reserved. 

See  notes  to  section  2876  et  seq.     Stated  :  69  Ga.  722. 

Plea  dismissed  for  failui*e  to  set  out  amount,  date  and  time  of  usury:  65 
Ga.  386. 

Stated.  Plea  of  usury  must  conform  to  statute.  Requisites  discussed:  68 
Ga.  628. 

As  to  usury  in  building  and  loan  contract:  63  Ga.  377. 

One  assuming  obligation  for  valuable  consideration,  could  not  set  up  defense 
of  usury  against  the  obligation  :  75  Ga.  642. 

Plea  of  usury  here  insufficient  as  failing  to  show  contract  for  cash  price,  and 
extension  of  time  with  usurious  interest:  75  Ga.  743. 

Plea  setting  up  illegality  of  contract  for  usury,  not  require  usual  particu- 
larity :  77  Ga.  459. 

Plea  that  note  was  made  for  $300,  and  that  lender  gave  borrower  only  $231, 
is  a  good  plea  of  usury  :  85  Ga.  600. 
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Plea  of  usury  here  insufficient,  not  demurred  to ;  New  York  usury  statute 
admissible,  note  payable  in  New  York:  91  Ga.  505. 

General  Note.— Copy  of  the  set-off  shall  be  filed  at  the  time  of  filing  the 
answer :  Rule  11  of  superior  court ;  see  also  4  Ga.  474,  221 ;  1/108,  134 ;  55/415 ; 
22/193;  48/656;  63/377;  13/459. 


SECTION  3. 

FAILURE    OF   CONSIDERATION. 

§5091.  (3471.)  Plea  of  failure  of  consideration.  Whenever  an  ac- ^^36,^ 
tion  shall  be  commenced  at  common  law,  founded  upon  any  contract,  §§3665, 3707. 
the  defendant  in  such  action  may  plead  and  give  in  evidence  to  the 
jury,  upon  the  trial  thereof,  that  the  consideration  upon  which  said 
contract  was  founded  has  totally  or  partially  failed.  Such  plea  shall 
only  be  pleaded  in  cases  between  the  original  parties  to  the  contract, 
or  their  privies  or  assignees,  whose  title  has  been  acquired  with  no- 
tice actual  or  constructive,  or  by  operation  of  law. 

Plea  of  total  failure  of  consideration  on  the  ground  of  fraud :  9  Ga.  532. 
Where  equity  will  relieve  the  transferee  of  a  note,  to  the  extent  of  the  failure 
of  the  consideration,  by  injunction  and  decree:  10  Ga.  214.  Where  plea  of 
obligees  of  bond  under  seal,  demurrable  when  alleges  want  of  consideration: 
13  Ga.  505 ;  but  see  16  Ga.  377.  When  partial  failure  of  consideration  pleaded 
after  first  term :  14  Ga.  318  ;  20/531,  239  ;  35/320 ;  17/103 ;  19/505.  Plea  of  fail- 
ure of  consideration  against  transferee  of  a  note  with  full  knowledge :  26  Ga. 
413.  Parol  evidence  to  show  payee  of  a  note  enforcing  it  when  the  considera- 
tion failed :  18  Ga.  440.  Partial  failure  of  consideration  in  rent  of  lands :  28 
Ga.  276.  In  the  matter  of  a  proceeding  to  foreclose  mortgage  on  personal  prop- 
erty :  30  Ga.  413 ;  39/376.  Will  not  avail  because  property  not  so  valuable  as 
purchaser  supposed  it  was :  30  Ga.  61.  When  defendant  must  allege  in  his  plea 
notice  of  failure  of  consideration  before  he  took  the  note :  34  Ga.  498.  Consid- 
eration of  a  note  on  its  face  does  not  carry  with  it  notice  of  its  failure :  38  Ga. 
126.  Where  may  be  pleaded  when  defect  in  the  chattel  not  apparent  to  the 
purchaser  at  time  of  sale  and  not  disclosed  by  seller :  45  Ga.  580.  Where  par- 
tial payment  as  to  part  does  not  prevent  defective  quality  being  pleaded  as 
partial  failure  of  consideration  as  to  the  rest :  56  Ga.  86.  Section  referred  to 
and  construed :  56  Ga.  207  ;  55/78.  Want  of  consideration  apparent  on  face  of 
contract,  not  enforced,  although  no  plea  filed :  59  Ga.  254 ;  56/210.  Plea  of,  de- 
fective where  no  allegation  of  "written  notice"  according  to  the  contract:  60 
Ga.  289.  When  amendment  allowed :  57  Ga.  95.  Bearer  of  negotiable  note 
taken  before  due,  not  affected  by  failure  of  consideration,  unless  notice  of  it 
before  he  traded  for  it  for  value :  61  Ga.  208.  Evidence  excluded  on  plea  of 
partial  failure  of  consideration  for  defect  in  quality  of  goods  :  56  Ga.  87. 

Where  maker  of  guano  note  agreed  not  to  plead  failure  of  consideration 
unless  he  notified  holder  by  July  1st :  65  Ga.  124. 

Omission  to  assign  in  writing  an  account  not  itemized,  for  which  note  was 
given,  and  insolvency  of  debtor  in  the  account,  is  no  defense :  70  Ga.  203. 

Pleaded  by  amendment  of  general  issue  :  70  Ga.  322. 

Plea  of  total  failure  includes  partial  failure,  and  under  former,  defendant 
may  abate  recovery  :  72  Ga.  66. 
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Plea  here  substantially  one  of  partial  failure  of  consideration  :  72  Ga.  66. 

That  machines  worthless  and  unsuited  to  purposes  for  which  made,  good  de- 
fense to  suit  on  note  given  for  right  to  sell :  76  Ga.  629. 

No  defense  to  note  given  for  patent  right,  that  right  not  assigned  when  note 
given;  presumed  to  be  in  order  when  note  paid.  Tender  of  amount  and  de- 
mand of  assignment  would  have  been  good  defense :  78  Ga.  764. 

Evidence  failing  to  show  how  much  less  goods  sued  for  were  worth  than 
price  charged,  plea  failed:  78  Ga.  215. 

To  sustain  partial  failure  of  consideration,  for  non-compliance  by  vendor 
with  some  part  of  contract,  must  show  how  much  same  lessened  value :  85  Ga. 
694. 

Measure  of  damages  where  machinery  purchased  and  retained  is  not  of  class 
contracted  for:  81  Ga.  93. 

Plea  to  note  for  land,  alleging  stipulation  at  time  of  purchase  to  deliver  full 
chain  of  title,  and  performance  by  defective  sheriff's  deed,  good  plea  of  partial 
failure  of  consideration  :  82  Ga.  572. 

Plea  of  breach  of  warranty,  or  of  failure  of  consideration,  does  not  add  to  or 
vary  contract;  nor  is  fraud,  accident  or  mistake  necessary  allegation:  83  Ga. 
212. 

Where  one  contracts  by  mistake  to  purchase  his  own  land,  contract  is  with- 
out consideration  ;  if  sued  on,  equity  will  not  compel  defendant  to  restore 
land  :  83  Ga.  556. 

An  offer  to  convey  other  lands  than  those  agreed  upon,  is  not  a  compliance 
with  contract:  86  Ga.  562. 

Plea  that  payee  forced  defendant  to  execute  note  for  pretended  debt  by  re- 
fusing to  make  deed,  etc.,  is  plea  of  failure  of  consideration :  92  Ga.  311. 

In  suit  on  breach  of  contract  of  employment,  inefficiency  of  plaintiff  must 
be  specially  pleaded  :  84  Ga.  639. 

To  sustain  plea  of  total  want  of  consideration,  property  must  be  shown  to  be 
wholly  worthless :  85  Ga.  694. 

To  support  total  failure  of  consideration,  must  appear  that  machinery  abso- 
lutely worthless  for  any  purpose :  94  Ga.  482. 

Where  contract  for  machinery,  with  warranty  on  certain  conditions,  and 
plea  of  partial  failure  of  consideration,  not  alleging  compliance  with  condi- 
tions, bad:  92  Ga.  273. 

Where  suit  on  non-negotiable  purchase-money  note  in  hands  of  purchaser, 
defendant  having  been  ejected  from  lands  purchased  through  consent  judg- 
ment: 93  Ga.  641. 

That  work  done  under  contract  did  not  continue  satisfactorily  as  at  first, 
not  good  defense  to  action  for  pay,  here:  93  Ga.  779. 

Plea  that  note  was  given  for  purchase  of  horse  fraudulently  and  falsely  rep- 
resented to  be  sound,  not  good  against  bona  fide  holder:  93  Ga.  790. 

Where  the  defense  went  solely  to  total  failure  of  consideration,  it  was  not 
necessary  to  charge  on  partial  failure :  94  Ga.  506. 


SECTION  4. 

NON  EST  FACTUM,  ETC. 


^Nos*'  §5092-  (8472.)  Non  est  factum.  The  plea  of  non  est  factum  is  a 
denial  of  the  execution  of  the  instrument  sued  upon,  and  applies  to 
notes  and  other  instruments,  as  well  as  deeds,  and  applies  only  when 
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the  execution  of  the  instrument  is  alleged  to  be  the  act  of  the  party 
filing  the  plea,  or  adopted  by  him. 

Need  not  prove  execution  of  bond  sued  on,  unless  plea  of  non  est  factum  filed : 
15  Ga.  423;  7/31.  Also  as  to  bank-bills:  30  Ga.  770.  Where  note  in  blank 
could  be  filled  up  by  holder:  13  Ga.  61.  What  was  not  a  plea  of  non  est  factum 
and  need  not  be  verified :  8  Ga.  559.  Eequiring  an  oath  to  any  denial  does  not 
apply  to  instruments  collaterally  introduced  in  evidence:  10  Ga.  491.  Plea 
must  be  to  the  factum  of  the  signature :  16  Ga.  217  ;  15/201.  It  must  be  an  an- 
swer to  defendant's  allegation  :  20  Ga.  1.  Insufficient  affidavit  to  plea  of  non  est 
factum:  26  Ga.  649.  The  plea  must  be  under  oath:  26  Ga.  107,  108.  Evidence 
of  signing  the  name  of  another :  30  Ga.  32.  Form  of  plea  when  made  by  repre- 
sentative of  deceased  on  the  appeal,  allowed  by  way  of  amendment:  34  Ga.  435- 
437.  Where  suit  is  against  the  firm,  and  the  plea  must  deny  the  signature  of 
the  firm  as  attached :  20  Ga.  3 ;  23/170 ;  49/472,  473.  When  may  be  pleaded  after 
first  term,  on  sufficient  reason  shown :  54  Ga.  70.  Slight  evidence  when  this 
plea  filed,  sufficient  to  carry  the  case  to  jury  :  54  Ga.  273.  Only  pleaded  at  term 
of  court  after  first  term  by  way  of  amendment :  60  Ga.  50 ;  61/234.  Where 
note  lost  during  trial  and  this  plea  filed,  may  proceed  without  establishing  a 
copy:  60  Ga.  131,  132.  Unless  an  indorsement  is  denied  under  oath,  need  not 
be  proved:  63  Ga.  380-384. 

Execution  of  paper  sued  on  need  not  be  proven  in  absence  of  plea  of  non  est 
factum:  65  Ga.  23. 

Failure  to  plead  it  to  note  executed  by  one  as  agent,  is  an  implied  admis- 
sion of  his  authority:  70  Ga.  595. 

In  justice-court  suit  vs.  A.  B.  on  acceptance  signed  by  C.  D.,  summons  issu- 
ing to  A.  B.  "doing  business  under  the  name  and  style  of"  C.  D.,  acceptance 
admissible,  unless  sworn  plea  of  non  est  factum  filed  in  due  time.  Nor  was  it 
essential  to  show  that  A.  B.  did  business  under- name  and  style  of  C.  D.: 
94  Ga.  408. 

Although  non  est  factum  pleaded  to  suit  on  administrator's  bond,  original 
being  in  Alabama  court,  certified  copy  admissible  without  other  proof,  Ala- 
bama statute  controlling:  67  Ga.  167,  168. 

Though  admitted  in  evidence  as  ancient  deed,  jury  may  look  to  deed  itself 
for  evidence  of  forgery :  80  Ga.  738. 

Charge  that  partnership  note  may  be  shown  unauthorized,  under  general 
issue,  erroneous,  neither  evidence  nor  plea  raising  question  :  85  Ga.  564. 

Proper  charge  where  plea  of  non  est  factum  and  mental  incapacity  to  con- 
tract: 92  Ga.  295,  296. 

Evidence  that  another  with  same  name  as  defendant  signed  note  sued  on, 
inadmissible  under  general  issue :  93  Ga.  319. 

This  not  good  plea  of  non  est  factum:  95  Ga.  1. 

Generally  affidavit  to  plea  of  non  est  factum  must  be  sworn  to  by  defend- 
ant, not  agent :  88  Ga.  29. 

§5093.   (3475.)  Pleaofnul  tiel  record.     The  plea  of  nul  tiel  record$m8- 
can  only  be  pleaded  to  a  record  which  is  the  gist  or  foundation  of 
the  action,  and  not  to  a  record  which  is  stated  as  an  inducement 
only. 

Plea  of  scire  facias  to  make  parties:  3  Ga.  27.  Decided  by  the  court  on  in- 
spection of  the  record  :  9  Ga.  503.  Can  only  be  pleaded  to  the  record,  the  gist 
and  the  foundation  of  the  action  :  11  Ga.  460.    When  it  may  be  pleaded  :  15  Ga. 
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275.     How  the  plea  should  conclude  in  case  of  domestic  and  foreign  judgment: 
11  Ga.  519. 

$$3737,3743.  §5094.  (3476.)  Pleas  of  former  recovery  and  pendency  of  former  suit. 
A  former  recovery,  or  the  pendency  of  a  former  suit  for  the  same 
cause  of  action,  between  the  same  parties,  in  the  same  or  any  other 
court  that  has  jurisdiction,  shall  be  a  good  cause  of  abatement;  but 
if  the  first  action  is  so  defective  that  no  recovery  can  be  possibly 
had,  the  pendency  of  a  former  suit  will  not  abate  the  action. 

When  a  decision  on  demurrer  to  the  merits  is  a  bar  to  another  suit:  30  Ga. 
47 ;  27/45 ;  56/185 ;  34/499.  Must  be  pleaded  in  abatement,  for  it  is  a  waiver  to 
go  to  trial :  39  Ga.  559.  Cannot,  by  dismissing  first  suit  brought,  avoid  the 
plea :  44  Ga.  659.  Need  not  set  forth  the  record  where  filed  to  bring  a  fact  to 
the  knowledge  of  the  court :  4  Ga.  558, 571.  Where  a  judgment  in  justice  court 
on  an  account  could  not  be  pleaded  in  bar  of  a  suit  in  the  superior  court :  45  Ga. 
156.  Unproductive  suit  on  guardian's  bond  does  not  prevent  suit  by  wards  to 
recover  from  third  party :  55  Ga.  21.  Record  of  former  recovery  not  admissible 
under  plea  of  not  guilty :  55  Ga.  228.  A  plea  and  not  a  motion  proper,  unless 
the  adjudication  in  former  suit  appears  on  the  face  of  the  declaration :  57  Ga. 
63.  Suit  here  and  attachment  in  another  State  may  proceed  against  same  per- 
son for  same  debt:  58  Ga.  136.  Section  cited,  where  res  judicata  by  way  of 
amendment  to  general  issue:  59 Ga.  157,  165.  And  must  be  specially  pleaded, 
and  not  admissible  under  general  issue :  59  Ga.  240.  Plea  of  former  judgment 
void  for  want  of  service :  61  Ga.  210.     See  notes  to  collateral  sections. 

See  notes  to  sections  5348,  5233  and  3741. 

Judgment  against  two  of  several  makers  and  indorsers  barred  another  suit 
on  note  as  to  them :  65  Ga.  575. 

Judgment  against  cocontractor  in  same  suit  should  be  pleaded  in  abate- 
ment, or  raised  by  demurrer:  70  Ga.  578. 

Pendency  of  general  garnishment  no  bar  to  special  proceeding  to  subject 
wages  for  provisions  furnished  in  1875:  67  Ga.  721. 

Applied  so  as  to  sustain  set-off ;  defendant  having  previously  sued  plaintiff, 
and  upon  plaintiff  bringing  suit,  dismissed  and  filed  set-off :  68  Ga.  75,  80. 

Good  plea  of  former  recovery  here :  70  Ga.  475. 

Where  refusal  to  submit  plea  of  former  recovery  to  jury,  and  dismissal  of 
case  on  motion,  though  erroneous  practice,  did  not  hurt  plaintiff:  74  Ga.  47. 

Scire  facias  is  not  suit,  and  former  scire  facias  cannot  be  pleaded  in  abate- 
ment: 70  Ga.  633. 

Wife  claiming  property,  levied  on  under  fi.  fa.  against  husband,  as  home- 
stead, cannot  set  up  that  husband's  waiver  note,  sued  to  judgment,  was  usuri- 
ous and  waiver  void  ;  question  closed  by  judgment :  83  Ga.  300;  see  also  66  Ga. 
102;  83/177. 

Reversal  or  affirmance  of  ruling  on  interlocutory  injunction,  where  question 
on  which  whole  case  rested  is  passed  on,  res  judicata:  83  Ga.  448. 

Unreversed  dismissal  on  demurrer  bars  future  action :  83  Ga.  623  ;  citing  56 
Ga.  185. 

Where  all  questions  made  in  claim  case  were  previously  decided  against 
claimant  on  his  illegality  to  execution,  which  was  dismissed  on  demurrer,  con- 
cluded :  83  Ga.  255. 

Amendable  defects  in  pleadings  cured  by  judgment:  83  Ga.  255;  see  also  74 
Ga.  462. 

Pendency  of  prior  suit  in  another  State  cannot  be  pleaded  in  abatement  of 
suit  in  this  State :  86  Ga.  676. 
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After  losing  illegality  to  revived  fi.  fa.,  defendant  cannot  attack  service  in 
proceeding  to  revive :  87  Ga.  600. 

Pendency  of  former  action  in  same  court,  matter  for  plea  in  abatement,  not 
motion  to  dismiss:  88  Ga.  294;  citing  57  Ga.  63;  59/175. 

Applied  to  defective  writ  of  error  from  judgment  of  nonsuit;  second  suit 
being  instituted  pending  writ  of  error:  93  Ga.  482. 

§5095.  Former  judgment,  when  not  a  bar.  A  former  recovery  on||^  165 
grounds  purely  technical,  and  where  the  merits  were  not  and  could 
not  liave  been  in  question,  will  not  be  a  bar  to  a  subsequent  action 
brought  so  as  to  avoid  the  objection  fatal  to  the  first.  For  the 
former  judgment  to  be  a  bar,  the  merits  of  the  case  must  have  been 
adjudicated. 

See  notes  to  preceding  section. 

§5096.   (3478.)  Defense  by  sheriff.     A  sheriff,  or  other  officer,  can-*4605- 
not  defend  himself  against  an  action  for  escape,  by  showing  that  the 
process  under  which  the  arrest  was  made  was  irregular,  though  he 
may  when  the  process  is  void. 

Stated :  15  Ga.  423. 

General  Note. — Pleas  to  jurisdiction  must  be  made  at  first  opportunity:  7 
Ga.  238.  To  a  plea  of  misnomer,  sufficient  reply  that  party  is  as  well  known 
by  one  name  as  the  other:  17  Ga.  615.  No  dilatory  plea  after  ®ase  tried  on  its 
merits  and  pending  an  appeal:  28  Ga.  543.  AVhere  statute  of  limitations  can- 
not be  pleaded  at  law:  30  Ga.  770.  And  as  to  evidence  under  special  plea  of 
statute  of  limitations :  30  Ga.  619.  Where  the  plea  of  non-joinder  should  have 
been  admitted :  35  Ga.  71.  How  illegal  contract  should  be  pleaded :  63  Ga.  532. 
Where  pleas  of  damage  and  recoupment  too  indefinite:  56  Ga.  511.  As  to 
equitable  pleas:  62  Ga.  401;  56/627;  52/468.  Of  set-off,  refused:  63  Ga.  298. 
Of  mistake,  must  set  forth  facts  constituting  it:  44  Ga.  38.  Same  rule  as  to 
fraud  or  duress:  55  Ga.  412.  As  to  plea  of  insanity:  38  Ga.  491.  Plea  of  bank- 
ruptcy should  set  forth  copy  of  discharge:  61  Ga.  500.  And  when  discharge 
pleaded,  case  must  go  to  jury:  44  Ga.  161.  Where  sworn  plea  is  evidence: 
57  Ga.  449.  Pleas  that  contract  in  aid  of  the  rebellion:  49  Ga.  419;  51/154; 
52/526. 


CHAPTER  2. 

OF  AMENDMENTS. 


ARTICLE  1. 

GENERAL    PRINCIPLES. 


§5097.   (3479.)  Amendments  of  pleadings,  when  allowed.     All  parties,  ¥^. 
whether  plaintiffs  or  defendants,  in  the  superior  or  other  courts,  ^q^1^ 
whether  at  law  or  in  equity,  may,  at  any  stage  of  the  cause,  as  mat- Act|81853-4' 
ter  of  right,  amend  their  pleadings  in  all  respects,  whether  in  matter ^f'otn7, 
of  form  or  of  substance,  provided  there  is  enough  in  the  pleadings 
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to  amend  by.     The  defendant  after  the  first  term  cannot  set  up  new 
matter  by  way  of  amendment,  except  as  provided  in  section  5057. 

Notes  from  Code  of  1882  : 
Allowed  on  appeal  trials,  even  after  the  case  is  submitted  to  the  jury: 
4  Ga.  445,  203.  Plaintiff  in  ejectment  may  amend  by  extending  time  of  de- 
mise after  case  gone  to  the  jury :  7  Ga.  387.  When  plaintiff  should  on  notice 
make  his  motion  to  amend  at  appearance  term  :  8  Ga.  209.  Amendment  to 
pleading  any  time  before  case  finally  submitted  to  the  jury :  9  Ga.  133.  When 
may  amend  declaration  by  alleging  a  new  promise :  9  Ga.  4.  Forms  under 
Act  of  1847,  amendable  so  as  to  conform  to  the  form  under  the  Act :  22  Ga.  586  ; 
13/311;  14/384;  10/368.  As  to  actions  of  libel  and  slander :  19  Ga.  588;  18/52. 
Under  Act  of  1854,  may  amend  declaration  at  any  stage  of  the  cause,  in  form  or 
substance :  19  Ga.  423 ;  17/126 ;  25/74,  76.  But  this  Act  does  not  authorize  the 
order  of  pleading  reversed :  28  Ga.  543 ;  20/379.  Affidavits  against  intruders 
not  amendable  under  Act  of  1854 :  26  Ga.  436.  Where  declaration  defective  be- 
cause without  bill  of  particulars  attached,  amendable  and  cured  by  verdict:  3 
Ga.  79.  Cannot  in  suit  on  foreign  judgment  amend  by  count  on  original  cause 
of  indebtedness:  3  Ga.  426.  Motion  to  amend  after  nonsuit  awarded  but  not 
entered,  is  in  time:  26  Ga.  617  ;  28/29.  Non-joinder  of  party  who  ought  to  be 
sued  as  defendant,  amendable  under  Act  of  1850:  23  Ga.  600.  Garnishment 
bond  amendable:  30  Ga.  540.  As  to  filing  plea  of  non  est  factum  on  appeal:  34 
Ga.  435.  When  affidavit  of  illegality  amendable:  34  Ga.  270;  45/610.  When 
not :  34  Ga.  268.  Amendments  in  action  of  trespass  by  other  counts :  23  Ga. 
590.  When  declaration  and  process  amendable :  26  Ga.  430.  Where  declara- 
tion is  ambiguous,  may  be  amended  under  Act  of  1854:  27  Ga.  401.  Section  re- 
ferred to,  as  to  right  to  amend :  41  Ga.  84.  Allowed  at  any  time  before  case 
sent  to  jury:  9  Ga.  133.  And  sometimes  after  case  given  to  the  jury:  16  Ga. 
7  ;  41/84.  Attachment  return  amendable :  35  Ga.  157.  Must  be  flagrant  case 
for  Supreme  Court  to  interfere  with  amendments  allowed  in  court  below :  3 
Ga.  127;  1/463.  Cannot  introduce  new  cause  of  action,  but  may  new  count: 
51  Ga.  518,  618  ;  56/354 ;  8/209,  61 ;  19/313  ;  53/112.  After  demurrer  granted 
to  whole  declaration,  cannot  amend:  4  Ga.  364.  Second  original  by  way  of 
amendment :  35  Ga.  270.  Failure  to  aver  the  residence  of  the  defendant  in  the 
county,  amendable:  13  Ga.  318.  Verdict  may  be  amended  so  as  to  conform  to 
the  declaration :  1  Ga.  463.  Bill  in  equity  amendable  before  remittitur  made 
the  judgment  of  the  court  below :  45  Ga.  195 ;  47/500.  A  declaration  amended 
so  as  to  include  usees :  31  Ga.  393.  Imperfect  signing  of  declaration  curable 
by  amendment :  31  Ga.  337.  Ejectment  suit  not  amendable  by  striking  out  old 
plaintiff  and  substituting  new  one:  29  Ga.  320.  Amending  declaration  by 
striking  out  two  of  defendants  and  making  one  of  defendants  plaintiff  suing 
for  use  of  original  plaintiff:  26  Ga.  395.  Declaration  for  damage  for  breach  of 
warranty,  amended  so  as  to  charge  defendant  with  knowledge  of  it  at  time  of 
sale :  40  Ga.  115.  Where  assignee  in  bankruptcy  not  made  party  plaintiff  by 
amendment  in  attachment:  39  Ga.  29.  Where  lost  note  found,  declaration 
amended  so  as  to  sue  on  the  original:  46  Ga.  401.  Could  not  amend  a  suit 
against  one  in  capacity  as  administrator  by  change  to,  as  an  individual :  49  Ga. 
602.  When  amendment  should  have  been  allowed  in  suit  on  administrator's 
bond :  43  Ga.  275.  Need  not  make  affidavit  to  amend  answer,  unless  where  an- 
swer sworn  to:  51  Ga.  341.  Name  twice  changed  by  amendment,  no  ground  to 
quash  the  execution :  53  Ga.  274.  Declaration  in  statutory  form  amendable 
and  relates  back  to  commencement  of  the  suit:  54  Ga.  59;  55/171.  When 
counter-affidavit  to  factor's  lien  not  amendable:  55  Ga.  56.  Where  general 
issue  filed  at  first  term,  all  substantial  pleas  could  be  added  by  amendment :  61 
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Ga.  245  ;  59/160.  As  to  amending  judgments  :  59  Ga.  350.  No  amendment  of 
bill  when  before  master  in  chancery  :  56  Ga.  125.  Equitable  defense  cannot  be 
set  up  at  law  where  a  new  party  to  be  introduced :  60  Ga.  150.  Where  no 
amendment  by  adding  new  parties  should  be  allowed  :  60  Ga.  638.  Exceptions 
should  be  made  at  term  when  allowed  and  not  afterwards :  61  Ga.  483 ;  60/414. 
Amending  declaration  so  as  to  set  forth  the  note  accurately  and  fully  :  62  Ga. 
298.  Section  referred  to,  as  to  right  to  amend  at  any  stage  of  the  case :  63  Ga. 
409.  May  amend  complaint  for  land  by  adding  abstract  of  plaintiff's  title :  61 
Ga.  449.  Amendment  not  allowed  by  striking  out  agent's  and  substituting 
principal's  name:  61  Ga.  161.  No  amendments  allowed  adding  new  parties: 
63  Ga.  679. 

Notes  from  decisions  since  Code  of  1882  : 

Acceptor's  suit  on  draft  against  drawer,  and  payee,  who  was  also  indorser, 
amendable  by  alleging  that  acceptors  were  merely  accommodation  acceptors 
and  had  paid  draft  for  defendants  :  73  Ga.  145. 

Account,  suit  on,  amended  by  setting  out  written  contract  as  inducement, 
but  not  as  new  count:  93  Ga.  594,  778 ;  see  also  55  Ga.  171 ;  81/175. 

Action  ex  delicto  amendable  by  setting  up  matter  describing  tort  more  spe- 
cifically :  69  Ga.  827. 

Administrator's  bond,  suit  on,  brought  by  an  attorney  who  was  the  ordi- 
nary, void,  and  not  amendable  by  adding  name  of  another  attorney:  70  Ga. 
708 ;  distinguishing  31  Ga.  337. 

Affidavit,  for  foreclosure  of  laborer's  lien,  perhaps  amendable,  to  set  out  gen- 
eral as  well  as  special  lien :  84  Ga.  574.     See  section  5122  and  notes. 

Allegata,  as  to  descriptive  matters,  should  be  made  to  correspond  with  pro- 
bata by  amendment:  83  Ga.  627.  One  suing  corporation  for  services,  describ- 
ing himself  as  "superintendent,"  may  amend  by  describing  himself  as  "general 
manager"  :  91  Ga.  171 ;  see  also  87  Ga.  691.  Material  fact  not  alleged  with  proper 
certainty,  declaration  made  good  by  amendment:  91  Ga.  520.  Declaration 
praying  only  for  special  judgment  against  stock,  but  setting  up  facts  author- 
izing general  judgment,  prayer  amended  :  92  Ga.  432. 

Amendment  of  suit  by  one  as  "heir  at  law"  to  "executor,"  not  barred  if 
original  suit  not  barred,  although  there  were  other  heirs :  67  Ga.  606.  Amend- 
ment in  time,  if  after  oral  announcement  of  decision  to  dismiss,  but  before 
order  signed  :  81  Ga.  226.  Amendment  not  formally  allowed,  if  acted  upon  by 
court  and  parties,  sufficient:  86  Ga.  475. 

Attachments,  law  of  this  section  applied  to :  74  Ga.  4 ;  see  also  section  4564. 

Barred,  amendment  relates  back  to  filing  original  declaration;  if  original 
not  barred,  neither  is  amendment:  68  Ga,  572;  see  also  63  Ga.  243;  67/606; 
76/422.  As  to  original  defendants,  amendments  relate  back  to  filing  of\lecla- 
ration,  but  statute  of  limitations  runs  up  to  time  of  serving  new  party  :  69  Ga. 
47.  Amendment  introducing  no  new  cause  of  action,  not  barred  if  action  not 
barred :  92  Ga.  664,  709 ;  see  also  89  Ga.  349. 

Bill  of  particulars  is  amendable :  86  Ga.  17. 

Cause  of  action,  suit  for  damages  alleging  merely  that  defendant  railroad 
company  stopped  sewer  from  plaintiff's  "dry  well"  to  defendant's  lan<i,  but 
not  showing  easement,  etc.,  set  out  none,  and  there  was  nothing  to  amend  by : 
78  Ga.  308.  Overruled,  and  doctrine  of  "something  to  amend  by"  fully  consid- 
ered: 87  Ga.  691.  No  cause  of  action  set  out  here,  in  case  of  minor's  homi- 
cide, and  nothing  to  amend  by  :  73  Ga.  520. 

Caveat  may  be  amended  in  appellate  court,  by  striking  some  of  the  grounds 
thereof:  86  Ga.  363. 

Certiorari,  ground  of  petition  for,  not  amendable  here:  77  Ga.  649.  Petition 
for  certiorari  not  amendable :  81  Ga.  478. 
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Claim  bond,  not  conforming  to  statute,  amendable:  69  Ga.  740. 

Copy  note  sued  on,  attached  to  declaration,  amendable:  65  Ga.  124. 

Counter-affidavit  to  distress  warrant  may  be  amended  by  filing  plea  of  bank- 
ruptcy :  65  Ga.  444. 

Damages  to  goods,  suit  for,  against  Southwestern  Railroad  Company,  shipped 
over  Central  Railroad,  then  Southwestern  Railroad,  alleging  they  were  connect- 
ing roads  managed  by  Central  Railroad,  amended  by  striking  allegation:  67 
Ga.  212. 

Deed,  petition  to  set  aside,  for  fraud,  etc.,  amendable  by  alleging  plaintiff's 
then  attorney,  hearing  statement,  did  not  know  it  was  false,  or  colluded  with 
defendant :  95  Ga.  657. 

Demurrer,  right  of  amendment  not  taken  away  because  filed  before  amend- 
ment made:  67  Ga.  771.  Demurrer  may  be  withdrawn  when  court  inti- 
mates that  it  will  be  overruled :  70  Ga.  552.  After  unconditional  affirmance  of 
judgment  dismissing  declaration  on  demurrer,  not  amendable :  87  Ga.  646 ; 
overruling  45  Ga.  195  ;  distinguishing  28  Ga.  29 ;  34/555  ;  29/694.  Overruling 
demurrer  reversed,  plaintiff  allowed  to  amend  before  remittitur  made  judg- 
ment below :  91  Ga.  338.  Defects  cured  by  amendments  as  directed  :  95  Ga.  286. 
Demurrer  refused,  Supreme  Court  reversing  ruling,  declaration  amended  in 
court  below  before  remittitur  made  judgment:  92  Ga.  706;  see  also  28  Ga.  29; 
47/500 ;  also  notes  to  section  5597.  Amendable  defect  disregarded  on  general 
demurrer,  should  be  pointed  out  by  special  demurrer :  93  Ga.  633. 

Descriptio  personse,  suit  by  one  as  "agent  for  Georgia  Music  House,"  amenda- 
ble by  striking  words  "agent,"  etc.:  91  Ga.  748. 

Disallowing  amendments  offered  by  plaintiff  was  error  here :  74  Ga.  1. 

Distress  warrant,  amended  so  as  to  meet  requirements  of  law,  motion  to 
dismiss  properly  overruled  :  86  Ga.  616. 

Equitable  amendment  to  complaint  for  land  was  properly  allowed,  when: 
73  Ga.  389. 

Exceptions  to  auditor's  report  not  pleading  in  sense  of  being  amendable  by 
adding  others  after  time  allowed :  75  Ga.  830. 

Executor's  sale  to  himself,  prayer  that  be  set  aside,  and  an  accounting  had, 
amended  by  praying  money  judgment:  69  Ga.  373. 

Fire-insurance,  declaration  on  policy,  not  alleging  loss  and  compliance  with 
conditions  precedent,  etc.,  amendable  ;  defect  reached  by  special,  not  general, 
demurrer:  67  Ga.  11. 

General  issue,  amended  by  plea  of  set-off:  68  Ga.  74;  or  non  est  factum:  61 
Ga.  233,  245  ;  or  any  substantial  plea:  59  Ga.  160.  General  issue  amendable  so 
as  to  plead  failure  of  consideration,  infancy  and  coverture  to  note  sued  on :  70 
Ga.  322.  Defendant  may  amend,  adding  other  pleas,  at  any  stage  of  proceed- 
ing: 86  Ga.  574. 

Homicide  of  husband,  specific  allegations  as  to  manner  of  death  in  suit  for, 
variable  by  amendment  to  suit,  proof:  78  Ga.  525.  Suit  by  administrator 
for  homicide  of  intestate,  under  South  Carolina  statute,  amended  to  show  that 
deceased  left  parent,  wife  or  child,  and  setting  out  South  Carolina  statute :  68 
Ga.  572.  Declaration  for  negligent  homicide  contained  enough  to  amend  by, 
and  after  amendment  was  good  :  83  Ga.  266. 

Justification,  pleadings  amendable  here  so  as  to  set  out  employer's  justifi- 
cation for  discharge:  75  Ga.  470. 

Justice-court  summons  amendable  in  superior  court  on  appeal,  in  substance 
and  form,  where  enough  to  amend  by:  91  Ga.  609. 

Libel,  failure  to  copy  in  declaration,  bad  form,  but  amendable:  93  Ga.  633. 

Matter  of  right,  amendment  is  allowed  as,  without  any  action  of  the  judge, 
except  when:  65  Ga.  23,  25;  see  also  90  Ga.  828.     Parties,  by  agreement  in 
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open  court,  confining  case  to  single  issue,  cannot  set  up  distinct  issue  by  amend- 
ment as  of  right :  95  Ga.  645. 

Mortgage,  bearer  of,  cannot  foreclose  in  his  own  name ;  if  it  had  in  fact  been 
assigned  to  him  in  writing,  variance  corrected  by  amendment:  73  Ga.  111.  Pe- 
tition to  foreclose  mortgage  on  realty  is  pleading,  is  amendable,  and  subject 
to  section  5128  of  Code :  90  Ga.  43.  Amendment  at  law  as  broad  as  in  equity  : 
87  Ga.  691.  Declaration  deficient  in  substance,  amendable:  87  Ga.  699;  over- 
ruling 78  Ga.  307.  Any  amendment  not  completing  cause  of  action,  rejected: 
89  Ga.  827. 

Non  est  factum,  plea  of,  stricken  where  no  plea  filed  at  first  term  upon  which 
it  could  be  ingrafted  :  76  Ga.  799. 

Note,  declaration  setting  out  substance  of,  amendable  by  adding  copy:  70 
Ga.  578.  Suit  by  drawee  against  drawer  of  draft  payable  to  drawee's  order  and 
unindorsed,  not  amended  by  alleging  draft  intended  as  drawer's  note:  66  Ga. 
735.  Declaration  on  notes  amended,  setting  up  collusive  decree  against  de- 
fendant administrator,  pending  suit,  by  which  certain  claimants  recovered 
estate's  assets:  91  Ga.  482. 

Partnership,  suit  against  illegal  partnership,  not  amendable  here  so  as  to 
sue  individual  tort-feasors:  75  Ga.  567.  Suit  against  "Albany  Lodge,"  etc., 
without  alleging  defendant  to  be  either  a  corporation  or  a  firm,  was  suit  against 
nobody,  was  demurrable  and  not  amendable :  73  Ga.  474. 

Penalties,  actions  for,  amendable  as  others:  93  Ga.  635,  636.  Suit  for  tele- 
graph penalty  amendable  by  showing  original  delivery  of  message  to  another 
company,  which  it  partly  transmitted,  then  delivered  to  defendant :  92  Ga.  619. 

Process,  none  attached,  no  service  effected,  no  waiver,  proceeding  void  and 
not  amendable  :  78  Ga.  790 ;  see  also  74  Ga.  94.  Failure  to  pray  process,  amend- 
able and  cured  by  appearance  and  pleading:  86  Ga.  485. 

Ratification  of  suit  by  holder  of  title  appearing,  amendment  making  him 
party  by  usee,  unnecessary :  86  Ga.  17. 

Refusal  to  allow,  not  ground  for  reversal  unless  it  appears  amendment  prop- 
erly proposed :  67  Ga.  602.  Refusal  to  allow  defendant  to  amend  plea  after 
jury  charged,  but  before  verdict,  error :  86  Ga.  795.  If  all  admissible  facts  ad- 
mitted, refusal  of  amendment  detailing  them,  harmless:  87  Ga.  634.  Amend- 
ments erroneously  refused  in  case  against  municipality  for  permitting  railroad 
to  erect  and  maintain  nuisance :  92  Ga.  624,  626. 

Repetition,  by  amendment,  of  charge  of  fraud  already  adjudicated,  is  idle: 
80  Ga.  742. 

Sheriff,  after  verdict  against,  on  rule,  amendment  showing  property  levied 
upon  worth  less  than  execution,  properly  disallowed  :  86  Ga.  662. 

Supreme  Court,  cannot  traverse  ruling  of,  by  subsequent  amendment  in 
superior  court :  80  Ga.  742. 

Sworn  amendment  filed  before  injunction  hearing,  injunction  granted,  and  • 
case  tried  without  objection  to  amendment,  no  new  trial  because  amendment 
not  allowed :  68  Ga.  496. 

Telegram,  declaration  setting  out,  may  be  corrected  as  to  figures  or  entries 
thereon,  to  make  allegata  and  probata  agree:  71  Ga.  760. 

Uniform  procedure  Act,  old  bill  in  equity  amendable  into  harmony  with :  83 
Ga.  223. 

Void  proceedings  are  not  amendable :  86  Ga.  186 ;  see  also  70  Ga.  708,  where 
suit  on  administrator's'  bond,  brought  by  an  attorney  who  was  the  ordinary, 
held  not  amendable  by  adding  name  of  another  attorney. 
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92Ga"ni'  §5098.  Enough  to  amend  by.  A  petition  showing  a  plaintiff,  and  a 
^tle9)4, 5107'  defendant,  and  setting  out  sufficient  to  indicate  and  specify  some 
5119-  particular  fact  or  transaction  as  a  cause  of  action,  is  enough  to  amend 
by.  The  jurisdiction  of  the  court  may  be  shown,  and  the  details  and 
circumstances  of  the  particular  transaction  may  be  amplified  and 
varied  by  amendment.  If  the  declaration  omit  to  allege  facts, 
essential  to  raise  the  duty  or  obligation  involved  in  the  cause  of  ac- 
tion which  was  evidently  originally  intended  to  be  declared  upon, 
the  omitted  fact  may  be  supplied  by  amendment. 

Where  there  is  nothing  to  amend  by :  4  Ga.  364.  But  a  valid  cause  of  action 
must  be  set  forth,  to  admit  of  an  amendment  thereto :  49  Ga.  107.  Where  there 
is  cause  of  action  set  forth,  although  defective,  it  is  amendable  under  Act  of 
1818:  5Ga.  482. 

Damages,  for  personal  injui*y,in  suit  against  railroad  company  for  negligent 
running  of  engine,  amended  by  setting  out  negligence  in  not  remedying  defects 
in  engine:  68  Ga.  228.  Suit  against  railroad  company  on  contract  of  shipment 
for  negligently  loading  hogs,  not  amended  by  alleging  fraudulent  representa- 
tions, not  in  contract,  whereby  damage  ensued:  68  Ga.  644.  Declaration 
against  railroad  for  injuries  occasioned  by  engineer's  improperly  blowing 
whistle,  etc.,  and  frightening  horse,  etc.,  amended  by  setting  out  facts  more 
fully :  68  Ga.  744.  Parent  having  no  right  of  action  for  homicide  of  child,  ex- 
cept by  reason  of  loss  of  services,  declaration  not  alleging  such  loss,  fatally 
defective:  73  Ga.  520.  Declaration  for  injury  by  ferocious  steer  amplified,  as 
to  details,  by  amendment.  But,  original  declaration  charging  owner  with 
knowledge  of  such  ferocity,  amendment  silent  as  to  scienter  but  charging 
negligence  in  allowing  animal  to  go  at  large,  new  case:  82  Ga.  623.  Homicide 
alleged,  mode  of  committing  it  maybe  particularly  specified  by  amendment: 
83  Ga.  83 ;  citing  78  Ga.  525.  Declaration  for  expulsion  of  passenger  for  re- 
fusal to  pay  overcharge  (difference  between  ticket  rate  and  conductor's  rate) 
amendable  by  detailing  why  ticket  not  procured  :  83  Ga.  753.  Declaration  for 
$1,000  damages  for  ovei'flow  on  land,  claiming  that  for  cultivation  rendered 
during  two  specified  years  almost  useless,  amendment  alleging  that  rendered 
totally  so,  and  claiming $3,000,  consistent:  94  Ga.  263. 

Declaration  which  was  meager  but  contained  "enough  to  amend  by":  89 
Ga.  715. 

See  notes  to  preceding  section. 

^841-48-16,      85099.    (3480.)    New  cause  of  action  and  parties  not  allowable.      No 

4989,  1988,  .  .       . 

494<>.  amendment  adding  a  new  and  distinct  cause  of  action,  or  new  and 
distinct  parties,  shall  be  allowed  unless  expressly  provided  for  by 
law. 

When  cannot  add  new  count  to  suit  on  foreign  judgment:  3  Ga.  426.  May 
add  a  new  count  if  adhere  to  original  cause  of  action  :  8  Ga.  61.  When  cannot 
at  trial  term  add  a  count  for  new  and  distinct  ground  of  injury :  10  Ga.  580. 
Making  a  new  case  from  original  bill,  not  admissible :  14  Ga.  320;  19/313. 
Amendments  of  other  plaintiffs  in  action  for  land,  not  admissible:  18  Ga.  399; 
20/659.  Section  referred  to  and  construed :  39  Ga.  38 ;  59/357 ;  46/406,  407 ; 
49/110;  53/112.  Where  resort  to  equity  to  add  new  parties:  56  Ga.  222,  223. 
Where  the  trespass  to  be  inserted  by  amendment  disallowed  :  56  Ga.  354.  Dec- 
laration in  attachment  on  note  not  amended  by  count  on  judgment:  58  Ga. 
167.     Equitable  defense  not  set  up  at  law  where  new  party  required :  60  Ga. 
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150.  Not  by  making  prochein  ami  party  claimant  instead  of  guardian  :  64  Ga. 
519.  When  complaint  in  ejectment  not  amendable  by  substituting  another 
plaintiff:  29  Ga.  320. 

Account,  action  on,  amended  by  setting  up  contract  for  commissions  :  71  Ga. 
605.  Suit  on  account  amended  by  setting  out  written  contract  as  inducement, 
but  not  as  new  count:  93  Ga.  594,  778;  see  also  55  Ga.  171 ;  81/175. 

Administrator,  applied  to  amendment  setting  up  debt  to  suit  for  land  held, 
with  notice,  under  administrator  who  purchased  at  his  own  sale,  plaintiff  being 
heir  of  estate,  etc. :  67  Ga.  89. 

Attachment  declaration,  amendment  giving  more  certainty  to,  allowed:  65 
Ga.  702. 

Attorney's  fees,  declaration  on  note  amended  so  as  to  pray  for  attorney's 
fees  provided  in  note:  95  Ga.  1. 

Award  by  engineer,  under  contract  with  city,  declaration  based  on,  not 
amended  to  set  aside  award  for  fraud :  66  Ga.  251. 

Bill  of  particulars  representing  account  to  be  between  plaintiff  and  defend- 
ant, declaration  not  amendable  by  alleging  that  plaintiff  sues  as  transferee  of 
third  person  :  80  Ga.  121. 

Carrier,  suit  against,  in  tort  for  breach  of  duty,  not  amended  into  suit  on 
contract  to  carry  :  87  Ga.  747. 

Creditor's  bill,  amendment  to,  asking  price  of  plaintiff's  goods  applied  to 
their  debts  in  preference  to  other  creditors'  debts,  good  here:  83  Ga.  223. 

Cited  and  distinguished,  together  with  several  decisions,  from  case  here:  69 
Ga.  302. 

Discovery,  amendment  striking  waiver  of,  and  inserting  prayer  for,  good : 
90  Ga.  245. 

Ejectment  based  on  demises  severally  from  two  persons,  amendment  set- 
ting up  third  person's  equitable  claim  for  money,  not  germane:  83  Ga.  1. 

Equitable  defense,  failure  to  plead,  at  law,  not  conclude,  especially  where 
requires  new  parties :  65  Ga.  32. 

Foreign  statute,  declaration  based  on,  but  pleading  it  defectively,  may  be 
amended  by  setting  it  out :  83  Ga.  660 ;  citing  68  Ga.  572 ;  aliter,  if  original  dec- 
laration framed  upon  common-law  right,  with  no  intimation  that  statute  re- 
lied on  :  83  Ga.  660 ;  citing  83  Ga.  441. 

General  issue,  filed  at  first  term,  amendable  by  filing  other  defenses  at  trial 
term :  90  Ga.  827  ;  70/322. 

Heir  at  law,  suit  by  one  as,  amended  to  suit  "as  executor,"  although  there 
were  other  heirs :  67  Ga.  606. 

Homestead,  action  by  wife  or  family  of  debtor,  against  officer,  for  wrongful 
levy  on,  not  amended  by  making  debtor  party  plaintiff:  68  Ga.  772.  In  action 
by  wife  and  minor  children  to  recover  homestead  property,  husband  could 
be  made  party  plaintiff  by  amendment :  76  Ga.  694. 

Homicide,  action  by  mother  for  homicide  only,  amendment  for  services  also 
properly  refused  :  84  Ga.  183. 

Insurance  policy  renewed  by  parol,  action  on,  not  amendable  into  an  action 
for  failing  to  renew  policy  :  71  Ga.  478.  Suit  on  insurance  policy,  amendment 
alleging  written  permission  to  remove  goods  by  company's  authorized  agent, 
germane :  94  Ga.  128. 

Land,  suit  for  value  of,  not  amended  by  count  for  value  of  soil  taken  there- 
from :  89  Ga.  732. 

Libel  suit  in  a  name  apparently  that  of  a  firm,  one  of  two  plaintiffs  may  be 
stricken,  where  each  had  right  of  action  irrespective  of  firm :  94  Ga.  121. 
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Material-man's  lien,  upon  foreclosure  of,  against  college  association  not  in- 
corporated, amendment  properly  allowed,  making  trustees,  holding  title,  par- 
ties :  85  Ga.  587.  Material-man's  action  against  railroad  to  enforce  lien  for 
material  sold  to  contractor,  not  amendable  so  as  to  charge  company  as  debtor, 
since  new  and  distinct  cause  of  action  would  be  set  up :  94  Ga.  668. 

Minor  attaining  majority,  next  friend  stricken,  real  plaintiff  still  the  same; 
names  of  wife  and  children  of  such  real  plaintiff  added  as  beneficiaries  of  home- 
stead estate  sued  for,  real  plaintiff  still  same :  83  Ga.  566.  Amendment  to  suit 
against  administrator,  on  promissory  note  for  engine,  that  intestate  was  minor 
when  he  bought,  and  defrauded  plaintiff  by  stating  otherwise,  refused:  81  Ga. 
679. 

Misnomer  in  corporate  name,  corrected  by  amendment,  is  not  adding  new 
party  :  86  Ga.  676. 

New  cause  of  action,  amendment  here  introduced:  66  Ga.  483.  Objection 
to  amendment  as  adding  a  new  cause  of  action,  when  in  time:  73  Ga.  655. 
Amendment  to  an  action  for  cutting  ditch,  alleging  removal  of  crossing  over 
ditch,  adds  new  cause  of  action  :  73  Ga.  655  ;  citing  51  Ga.  515  ;  73/718.  Where 
amendment  to  exception  to  auditor's  report  did  not  set  up  new  and  distinct 
cause  of  action  :  76  Ga.  422.  Amendment  setting  up  new  cause  of  action,  dis- 
allowed: 77  Ga.  307.  In  suit  for  price  of  cross-ties,  amendment  setting  out 
contract  with  alleged  agent,  claimed  to  have  been  afterwards  ratified,  proper; 
contract  was  not  gist  of  cause,  but  memorandum  of  prices,  size,  etc. :  81  Ga. 
175.  Where  amendment  did  not  set  out  new  cause  of  action :  80  Ga.  302. 
Amendment  to  day-laborer's  suit  against  bridge-builders,  which  did  not  set  up 
new  cause  of  action  :  88  Ga.  286;  citing  87  Ga.  691.  Only  necessary  that  orig- 
inal cause  of  action  be  adhered  to :  88  Ga.  537  ;  citing  54  Ga.  68 ;  55/171 ;  73/564 ; 
83/203;  87/691.  To  promise  to  pay,  "in  writing"  added  by  amendment:  89 
Ga.  349.  Amendment  varying  matter  of  inducement,  not  setting  up  new  cause 
of  action:  90  Ga.  124.  Amendment  improperly  allowed,  setting  up  new  and 
distinct  cause  of  action  :  92  Ga.  362.  Statutory  complaint  on  draft,  amendable 
by  count  for  money  had  and  received:  73  Ga.  564;  see  also  54  Ga.  68;  66/735. 
No  new  cause  of  action  introduced  by  proposed  amendment,  in  action  by  em- 
ployee for  personal  injuries  from  defective  machinery  :  92  Ga.  664.  Amendment 
here  not  introducing  new  cause  of  action,  but  amplifying,  enlarging,  etc. :  92 
Ga.  706 ;  see  also  87  Ga.  691. 

New  parties  may  be  introduced  in  equity,  when  not  in  law:  85  Ga.  587.  In 
suit  for  partnership  accounting,  wife  of  one  to  whom  part  of  profits  payable, 
could,  if  necessary,  be  made  party  by  amendment:  71. Ga.  682.  New  and  dis- 
tinct party  not  added  :  68  Ga.  822.  Striking  defendant  as  executor  and  insert- 
ing another  as  administrator  of  same  estate,  is  adding  new  party:  69  Ga.  47. 
Amendment  adding  new  party  defendant,  and  service  perfected,  cannot  be  set 
aside  on  motion  at  second  term:  69  Ga.  47.  Amendment,  striking  words 
"Printup  et  al,,  for  the  use,"  and  adding  blank  indorsement  of  notes,  refused: 
75  Ga.  359.  Suit  improperly  brought  against  county  commissioners,  not 
amended  to  suit  against  county  or  commissioners  individually:  75  Ga.  782. 
Amendment  striking  ordinary  and  substituting  county  as  defendant,  intro- 
duces new  party :  85  Ga.  435.  Suit  by  one  as  "agent  for  Georgia  Music  House," 
amendable  by  striking  words  "agent,"  etc.:  91  Ga.  748.  Suit  on  account  for 
services  as'manager  under  contract,  not  amended  to  suit  for  services  as  assist- 
ant manager :  91  Ga.  745. 

Necessary  party  defendant  omitted,  not  added,  in  suit  at  law,  by  amend- 
ment: 66  Ga.  14.  Necessary  parties  to  bill  of  injunction  can,  in  this  case,  be 
made  by  amendment  after  injunction  granted  :  80  Ga.  208 
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Note,  suit  on,  not  amended  by  setting  up  security-deed,  etc.,  under  section 
2771  et  seq.,  and  asking  judgment  against  the  land  :  66  Ga.  148.  Statutory  com- 
plaint on  note,  omitting  date  of  note  and  copy  thereof,  defective,  but  amend- 
able: 83  Ga.  203.  Amendment  alleging  defendant's  non-residence,  to  avoid 
statute  of  limitations,  added  no  new  cause  of  action,  or  new  parties:  83  Ga. 
203.  Declaration  on  note  amended  so  as  to  pray  for  attorney's  fees  provided 
in  note  :  95  Ga.  1. 

Novation,  evidence  showing,  declaration  not  amended  so  as  to  include  new 
contract,  etc. :  68  Ga.  814. 

Partition,  suit  for  undivided  realty  amended  by  prayer  for:  89  Ga.  184. 

Partners,  amendment  of  suit  against,  on  a  barred  account,  showing  new 
promise  by  one  partner,  disallowed :  72  Ga.  760.  Suit  by  individual  not 
amended  to  suit  by  partnership:  66  Ga.  240.  Suit  on  partnership  note,  against 
purchaser  of  business,  not  amendable  by  setting  up  written  contract  of  as- 
sumption: 75  Ga.  513. 

Railroad  lessee,  suit  against,  properly  amended  by  alleging  that  road  on 
which  injury  occurred  was  leased  and  operated  by  defendant :  74  Ga.  441.  Ac- 
tion against  Nashville,  Chattanooga  and  St.  Louis  Railway  Company,  lessee  of 
Western  and  Atlantic  Railroad,  amended  by  stating  lessee  known  as  Western 
and  Atlantic  Railroad  Company,  not  make  latter  company  party :  91  Ga.  25. 

Receiver,  where,  pending  action  by  corporation,  charter  expired  and  re- 
ceiver appointed,  latter  may  be  made  party  and  suit  proceed  in  his  name:  85 
Ga.  130. 

Stare  decisis,  not  invoked  to  support  gravely  and  palpably  erroneous  deci- 
sion as  to  amendment:  87  Ga.  691. 

Supplemental  bill,  matter  which  is  proper  material  for,  may  be  brought  in 
by  amendment :  86  Ga.  485. 

Telegraph  company,  suit  against,  for  special  damages,  not  amended  by  add- 
ing count  for  statutory  penalty :  93  Ga.  692. 

Terms,  amendment  properly  allowed,  and  court  .not  bound  to  impose:  80 
Ga.  472. 

Triple  damages,  suit  in  justice  court  for  killing  cow,  under  section  1766,  not 
convertible  into  mere  action  for  value  of  cow  under  section  3817 :  73  Ga.  98. 

Trustee,  suit  against,  not  amendable  to  suit  against  him  individually:  70 
Ga.  522.  Amendment  of  suit  against  assignee  to  suit  against  him  individually, 
questionable :  70  Ga.  510. 

§5100.  (3481.)  Amendments  to  include  issue  of  personal  property .  Acobb!l89 
When  any  suit  or  action  is  pending  in  any  court  in  this  State,  for 
the  recovery  of  personal  property,  the  issue  of  said  property  born, 
or  to  be  born,  or  accruing  after  the  commencement  of  such  suit  or 
action,  may  be  recovered  in  such  suit  or  action,  and  it  shall  be  the 
duty  of  the  court  to  allow  the  declaration  to  be  amended  at  any 
stage  of  the  proceedings  so  as  to  include  such  issue. 

Deficiency  in  description  amendable  so  as  to  include  colt:  77  Ga.  581. 

§5101.    (3482.)  Amending  party  may  be  put  upon  terms.    In  case  the  Actsi853-4, 
party  applying  for  leave  to  amend  the  pleadings  or  other  proceed- $$5127-5129. 
ings  shall  have  been  guilty  of  negligence  in  respect  to  the  matter 
of  amendment,  the  court  may  compel  him  to  pay  his  adversary  the 
cost  of  the  proceedings  for  which  he  moves,  and  may  force  reason- 
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able  and  equitable  terms  upon  him  at  discretion,  not  touching  the 
real  merits  of  the  cause  in  controversy. 

Terms  should  be  prescribed  before  amendment  allowed  :  21  Ga.  179.  Which 
should  be  done  so  as  to  discourage  negligence  and  delay :  26  Ga.  167.  Cost 
should  be  paid  before  opening  a  default  in  not  pleading :  31  Ga.  335.  When 
action  for  libel  not  amendable  by  count  for  trespass:  56  Ga.  351.  Discretion 
of  court  imposing  payment  of  costs  on  amending  party,  not  controlled  unless 
abused:  56  Ga.  311. 

Where  requiring  payment  of  costs  before  filing  answer  was  no  abuse  of  dis- 
cretion. Matters  of  practice,  especially  opening  defaults,  largely  discretion- 
ary :  73  Ga.  276 ;  citing  49  Ga.  179 ;  31/335. 

Plea  of  general  issue  amended  by  filing:  other  pleas,  without  costs,  except 
such  as  court,  in  his  discretion,  may  require :  76  Ga.  618. 

Supreme  Court  will  not  interfere  with  discretion  of  lower  court  in  refusing 
to  impose  terms :  80  Ga.  472. 

Discretion  here  refusing  amendment,  except  on  terms,  not  abused:  84  Ga. 
638. 

Where  defendant's  counsel  marked  at  first  term,  and  amended  defense  of- 
fered first  day  of  second  term,  there  was  no  negligence,  and  section  inapplica- 
ble :  90  Ga.  829. 

Act  1850,         85102.    (3483.)    Misnomers  amendable  instanter.      All  misnomers, 

Cobb,  493.         *..•'..  .  . 

$4942.  whether  in  the  Christian  name  or  surname,  made  in  writs,  petitions, 
bills,  or  other  judicial  proceedings  on  the  civil  side  of  the  court, 
shall,  on  motion,  be  amended  and  corrected  instanter,  without  work- 
ing unnecessary  delay  to  the  party  making  the  same. 

Stated :  14  Ga.  277.  In  trover  changing  Christian  name  from  William  to 
James  :  7  Ga.  105.  When  mistake  in  Christian  name  in  immaterial  part  of  affi- 
davit will  not  vitiate  the  proceedings:  17  Ga.  616.  Misnomer  in  an  appeal 
amendable :  17  Ga.  68.  Misnomer  in  forthcoming  bond  :  26  Ga.  228.  Variance 
in  name  between  judgment  and  execution,  although  amendable,  renders  exe- 
cution illegal :  57  Ga.  69.  Section  referred  to  ;  misnomer  amendable  instanter: 
60  Ga.  132.  A  demise  in  ejectment  amended  by  insertion  of  another  Christian 
name :  63  Ga.  522. 

Name  of  defendant  corporation  corrected  by  amendment:  66  Ga.  252. 

"Christian  name"  is  used  in  sense  of  given  name,  and  includes  name  given 
a  corporation  by  legislature:  74  Ga.  397.  Declaration  against  "the  Central 
Railroad  and  Banking  Company"  amended  by  adding  to  name  of  defendant  the 
words  "of  Georgia"  :  74  Ga.  397. 

Misnomer  in  name  of  decedent,  in  administrator's  bond,  not  render  bond 
void :  85  Ga.  555. 

Misnomer  in  corporate  name,  corrected  by  amendment,  is  not  adding  new 
party  :  86  Ga.  676. 

Continuance  properly  denied,  because  of  amendment  correcting  misnomer: 
86  Ga.  676. 

Where  railroad  company  sued  for  tort,  another  cannot  be  substituted  by 
amendment  as  correction  of  misnomer:  91  Ga.  25. 

AOob\jr>493  §5103.  (3484.)  Nam,es  of  partners  may  be  added  instanter.  In  all 
suits  by  or  against  partners,  or  where  any  two  or  more  persons  sue 
or  are  sued  in  the  same  action,  and  the  name  of  any  person  who 
ought  to  be  joined  in  such  action  as  plaintiff  or  defendant  is  omit- 
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ted,   the   omission   shall,   od   motion,   be   amended   by  adding  the 
proper  party  instanter. 

When  failure  to  join  as  plaintiff  a  joint  contractor  having  no  real  interest, 
no  reason  for  arresting  judgment:  40  Ga.  127.  When  amendment  of  a  gar- 
nishment bond  by  inserting  signature  of  partner  for  the  firm  should  have  been 
permitted :  51  Ga.574.      Cited  :  68  Ga.  258. 

Suit  by  partners,  or  persons  jointly  interested,  amended  by  inserting  name 
of  one  omitted  ;  suit  by  individual  not  amended  to  suit  by  partnership  :  66  Ga. 
240. 

Partner  added  as  plaintiff  in  error  in  Supreme  Court,  by  amendmerit  from 
record  :  71  Ga.  682. 

Where  proof  shows  that  suit  brought  against  wrong  partnership,  not  amend- 
able by  adding  correct  names :  76  Ga.  689. 

§5104.  (3485.)  Names  of  one  or  more  defendants  may  be  stricken.  $$3853,3873. 
When  two  or  more  persons  sue  or  are  sued  in  the  same  action,  either 
on  a  contract  or  for  a  tort,  the  plaintiff  may  amend  his  declaration 
by  striking  out  one  or  more  of  such  defendants  and  proceed  against 
the  remaining  defendant  or  defendants,  if  there  is  no  other  legal 
difficulty  in  the  case. 

Stated  :  45  Ga.  97.  When  not  allowed  by  striking  out  one  party  litigant  and 
substituting  another  in  affidavit  of  illegality  :  34  Ga.  269, 270.  Section  referred 
to  and  construed :  45  Ga.  92,  107 ;  60/549.  As  to  misjoinder  of  defendants  in 
attachment,  correctable:  60  Ga.  547.  When  no  amendment  allowed  striking 
agents  and  substituting  their  principals  as  defendants:  61  Ga.  161. 

Complainant  in  equity  may  strike  name  of  one  or  more  defendants :  66  Ga. 
382. 

Bill  amended  by  striking  certain  defendants  equally,  but  not  jointly,  liable 
with  defendants,  retained:  68  Ga.  57. 

Where  defendant  joined  who  is  not  liable,  suit  may  proceed  against  other 
defendants :  68  Ga.  255 ;  see  also  18  Ga.  610 

Plaintiff  proceeding  against  one  maker  of  note,  though  another  not  served, 
and  default  judgment  taken  against  third :  70  Ga.  581. 

Wrong  partnership  sued,  general  judgment  cannot  be  entered  up  against 
individual  who  was  member  of  both  firms :  76  Ga.  689. 

Declaration  from  which  one  of  two  defendants  stricken,  read  as  if  but  one 
originally  :  89  Ga.  190. 

Declaration  alleging  joint  contract,  all  but  one  defendant  being  stricken, 
read  as  if  several  contract  alleged :  89  Ga.  708. 

Joint  demurrer  by  several,  that  receiver  improperly  sued  along  with  other 
defendant,  may  be  met  by  striking  receiver:  94  Ga.  673. 

§5105.  (3486.)  Usee's  name  added  and  one  or  more  plaintiffs  may  be  ^|j^7'4939' 
stricken.  When  several  plaintiffs  sue  jointly,  the  declaration  may 
be  amended  by  striking  out  the  name  of  one  or  more  of  such  plain- 
tiffs. And  when  it  becomes  necessary  for  the  purpose  of  enforcing 
the  rights  of  such  plaintiff,  he  may  amend  by  substituting  the  name 
of  another  person  in  his  stead,  suing  for  his  use. 

Where  party  plaintiff  might  be  stricken  in  an  action  of  trover:  24  Ga.  526. 
By  inserting  name  of  payee  for  the  use  of  such  person  :  25  Ga.  400.    By  inserting 
names  of  usees:  31  Ga.  393.     When  cannot  in  ejectment  suit  strike  out  old 
90 


5105  FIFTH  TITLE.— CHAPTER  2,  ARTICLE  1.  142G 

Of  amendments;  general  principles. 

plaintiff  and  substitute  another:  29  Ga.  320.  Not  permitted  to  use  name  of 
usee  when  effect  would  be  to  deprive  defendant  of  a  set-off:  35  Ga.  267.  New 
plaintiff  suing  for  use  of  former,  made  by  amendment:  41  Ga.  652.  Section 
cited  and  construed  :  43  Ga.  354 ;  45/107.  Where  may  strike  out  name  of  nom- 
inal party  and  suit  proceed  in  usee's  name:  56  Ga.  554.  Amendment  by  add- 
ing the  names  of  usees :  60  Ga.  637.  Suit  by  husband  and  wife  for  legacy 
amended  by  inserting  that  they  sue  for  wife's  use:  61  Ga.  671.  That  name  of 
plaintiff  twice  changed  by  amendment  does  not  vitiate :  53  Ga.  274. 

A  plaintiff  may  strike  coplaintiff  and  show  that  he  was  improperly  joined : 
74  Ga.  324. 

Non-resident  coplaintiff  with  resident  administi*ator  against  resident  de- 
fendant, may  remove  cause  on  striking  administrator:  78  Ga.  662. 

Administrator  of  parent,  in  suit  on  bond  of  administrator  of  grandparent, 
may  be  made  usee  in  lieu  of  grandchildren :  84  Ga.  79. 

Minor  should  sue  by  next  friend ;  but  if  latter  sue  in  minor's  behalf,  same 
substantially,  defect  is  amendable:  89  Ga.  706;  78/61. 

Nonsuit  not  granted  because  suit  could  not  be  brought  in  usee's  name. 
Words  "for  use,"  etc.,  deseriptio  personse:  65  Ga.  717 ;  see  also  40  Ga.  217. 

Court  will  properly  apply  recovery  as  between  usee  and  garnishing  credit- 
ors of  plaintiff:  67  Ga.  661. 

Defendant  cannot  object  to  insertion  of  usee  unless  his  rights  affected,  such 
as  set-off  against  plaintiff:  67  Ga.  661. 

One  may  sue  for  the  use  of  as  many  persons  as  are  interested  ;  he  who  sues 
is  real  party  :  68  Ga.  148. 

Suit  by  beneficiaries  of  trust,  amended  by  inserting  name  of  trustee  for  the 
use :  69  Ga.  302. 

Amendment,  striking  words  "Printup  etal.,  for  the  use,"  and  adding  blank 
indorsement  of  notes,  refused:  75  Ga.  359. 

Legal  title  to  mortgage  being  in  one  who  forecloses  for  another's  use,  for- 
mer is  real  party  plaintiff :  75  Ga.  630. 

Action  here  virtually  by  usee,  and  death  of  nominal  party  will  not  affect: 
77  Ga.  252. 

Usee  is  real  party  plaintiff  in  suit  on  claim  forthcoming  bond :  77  Ga.  656. 

Fire-insurance  company's  suit  against  railroad  for  loss  paid  on  cord-wood 
burned  through  railroad's  negligence,  amendable  by  inserting  name  of  insured 
suing  for  its  use.  Introduction  of  new  and  distinct  cause  of  action  or  party 
allowable  hereunder :  78  Ga.  776. 

Usee  suing  without  consent,  ratification  by  title-holder,  pending  suit,  re- 
lates to  commencement.  Amendment  by  usee,  making  such  title-holder  party, 
unnecessary:  86  Ga.  17. 

Foreclosure  proceeding  in  name  of  mortgagee  for  use  of  another,  mortgage 
admissible,  though  not  transferred  in  writing:  86  Ga.  797. 

Plaintiff  ex  contractu  may  designate  any  usee ;  agent  entitled  to  sue  in  his 
own  name  may  sue  for  use  of  principal :  88  Ga.  592;  citing  52  Ga.  129;  55/403. 

Amendment  showing  that  legal  right  of  action  not  in  nominal  plaintiffs,  but 
in  usees,  rejected  unless  names  of  nominal  plaintiffs  stricken  :  88  Ga.  592. 

Consignee  of  meat,  suing  carrier  for  damage  en  route,  cannot  introduce  as 
usee  one  who  bought  and  paid  consignee  full  value  for  the  meat  before  its  ar- 
rival, and  was  the  real  party  injured :  89  Ga.  815. 

He  who  wins  money  at  cards  from  one  not  owner  of  it,  liable  to  owner  by 
common  law  ;  suit  need  not  be  in  loser's  name  for  owner's  use  :  89  Ga  838. 

Since  October  5th,  1887,  foreclosure  affidavit  amendable  by  substituting  for 
holder's  name  that  of  mortgagee  suing  for  his  use  :  90  Ga.  257,  517. 
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Plaintiff  in  suit  on  chose  in  action,  even  open  account,  having  only  equita- 
ble title,  may  amend  by  inserting  name  of  legal  owner  suing  for  his  use :  90 
Ga.  698. 

Receiver  of  corporation  made  usee  by  amendment  to  suit  by  corporation :  95 
Ga.  573. 

§5106.  (3487.)  Representative  character  of  parties  may  be  changed. 
In  an  action  by  or  against  an  executor,  administrator,  or  other  rep- 
resentative, the  declaration  may  be  amended  by  striking  out  the 
representative  character  of  such  plaintiff  or  defendant.  And  in  an 
action  by  or  against  an  individual,  the  pleadings  may  be  amended 
by  inserting  his  representative  character. 

By  striking  out  "as  trustee"  in  action  of  trover:  8  Ga.  61.  Name  of  trustee's 
successor  substituted :  30  Ga.  30.  When  the  representative  character  cannot 
be  stricken  out:  11  Ga.  599.  Bill  amended  so  as  to  have  it  brought  in  name 
of  next  friend  or  guardian  :  14  Ga.  255.  Suit  on  non-negotiable  note  amended 
by  inserting  name  of  payee  for  use  of  such  person  :  26  Ga.  395  ;  25/400.  By  in- 
serting word  "as"  before  administrator  in  suit  by  him:  25  Ga.  177.  But  see 
when  not  necessary :  54  Ga.  537 ;  57/149.  When  omission  of  names  as  usees 
can  be  supplied  by  amendment :  31  Ga.  393.  May  insert  an  amendment  of 
party  suing  in  a  representative  character:  52  Ga.  500.  Where  judgment 
against  administrator  could  be  amended  so  as  to  make  proper  averments:  53 
Ga.  387.  Cannot  strike  out  agents'  and  substitute  principals'  names  as  defend- 
ants: 61  Ga.  161.  Representative  character  of  plaintiff  inserted,  action  not 
affected  any  more  by  limitations  than  before:  63  Ga.  237. 

Pleadings  must  conform  to  proof  as  to  representative  character  of  parties 
before  judgment  awarded:  65  Ga.  493. 

Suit  by  husband  as  next  friend  for  minor  wife,  upon  her  coming  of  age, 
amended  by  striking  husband's  representative  character:  66  Ga.  477. 

Suit  here  against  trustee  not  amendable  to  suit  against  him  individually: 
70  Ga.  522. 

Where  plaintiff  trustee  died  pending  suit,  name  stricken  ;  action  could  pro- 
ceed in  name  of  two  adult  cestuis  que  trustent,  and  for  remaining  minors  by  next 
friend :  78  Ga.  245. 

§5107.   (3488.)    Omission  of  jurisdiction  amendable.     The  omission  $5098. 
to  give  the  court  jurisdiction  in  the  pleadings  is  amendable. 

Failure  to  aver  that  defendant  resides  in  the  county,  amendable :  14  Ga.  589  ; 
13/318.  Section  referred  to  where  attachment  returned  to  wrong  district:  45 
Ga.  298,  299. 

Not  applicable  to  affidavit  which  is  foundation  of  legal  proceeding :  69  Ga. 
755. 

Failure  to  state  in  declaration  that  defendant  resides  in  county,  amendable: 
93  Ga.  724. 

§5108.   (3489.)   Scire  facias  amendable.     Scire  facias  is  amendable  $5027. 
as  other  pleadings. 

Stated :  13  Ga.  190.  Clerical  omission  in  the  direction  amendable :  19  Ga. 
597.     Section  referred  to :  53  Ga.  566. 

§5109.   (3490.)  Amendment  of  process.    Void  process,  or  where  there  $$4074,4994, 
is  no  process  or  waiver  thereof,  cannot  be  amended,  but  if  service  be 
acknowledged  by  the  defendant,  and,  upon  hearing  testimony,  the 
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court  becomes  satisfied  that  process  was  waived  by  the  defendant, 
and  that  at  the  time  such  service  was  acknowledged,  by  accident  or 
mistake  the  entry  of  such  waiver  was  omitted,  such  omission  may 
be  supplied  by  amendment  nunc  pro  tunc. 

See  22  Ga.  364.  Can  be  no  waiver  as  to  void  process :  13  Ga.  218 ;  16/194. 
But  can  where  mere  irregularity  as  to  judgment:  57  Ga.  138.  Where  no  proc- 
ess and  no  waiver  of  it,  the  whole  is  defective  :  17  Ga.  67  ;  20/225  ;  52/22.  De- 
fective copy  of  process,  not  same  strictness  as  where  the  original  defective:  20 
Ga.  581.  Where  waiver  of  process  left  out  by  mistake:  21  Ga.  420.  Declara- 
tion and  process  calling  defendant  to  wrong  day,  amendable  if  he  appeared  :  26 
Ga.  430.  Process  on  back  of  writ  stating  case  or  naming  defendant,  sufficient, 
and  if  it  is  not,  amendable:  29  Ga.  339.  Process  of  garnishment  issued  and 
signed  by  sheriff,  void :  30  Ga.  159-161.  As  to  amendments  and  service  after 
return  term  of  process  :  35  Ga.  104.  As  to  appearance  waiving  process :  59  Ga. 
327-329. 

No  process,  not  amended  at  subsequent  term  by  attaching  pi*ocess  and  or- 
dering service :  67  Ga.  576. 

Court  will  not  allow  process  attached  and  grant  time  to  perfect  service :  68 
Ga.  825. 

Process  properly  directed,  etc.,  but  erroneously  stating  defendant's  name 
at  head,  amendable,  when  :  68  Ga.  828. 

Ruling  that  process  not  directed  is  void  and  not  amendable,  affirmed  by  a 
divided  court :  74  Ga.  94. 

No  process  attached,  no  service  effected,  no  waiver,  proceeding  void  and  not 
amendable :  78  Ga.  790 ;  see  also  74  Ga.  94. 

Defects  in  process  not  objected  to,  cured  by  judgment :  75  Ga.  164. 

Process  amendable  as  liberally  as  other  pleadings :  78  Ga.  792.  This  section 
construed  in  pari  materia  with  section  4047  (6) :  78  Ga.  792. 

On  suit  in  city  court,  process  requiring  defendant's  appearance  at  impossi- 
ble term  of  superior  court,  void  :  83  Ga.  504. 

Authority  to  acknowledge  service  does  not  give  authority  to  waive  process: 
85  Ga.  229. 

Process  requiring  appearance  at  next  term,  but  erroneously  stating  month 
thereof,  amendable :  86  Ga.  203. 

Omission  by  accident  or  mistake  to  waive  process  in  an  acknowledgment 
of  service,  amendable:  88  Ga.  245. 

Certain  irregularities  in  justice-court  summons  amendable,  and,  if  not 
amended,  cured  by  judgment:  76  Ga.  683. 

Justice-court  summons  amendable  by  stating  county  :  67  Ga.  512. 

General  Note.  Notes  from  Code  of  1882  : 

An  amendment  relates  back  to  the  commencement  of  the  suit:  54  Ga.  59. 

Attachment  issued  by  justice  and  returnable  to  wrong  court,  amended:  35 
Ga.  157 ;  45/298. 

Award  of  arbitrators,  motion  to  set  aside,  amendable  :  39  Ga.  678. 

Bill  of  particulars,  suit  in  county  court  amendable  by  adding:  58  Ga.  138. 
Failure  to  attach  to  declaration,  cured  by  amendment:  66  Ga.  575. 

Certiorari,  when  amendable  nunc  pro  tunc:  23  Ga.  227.  Return  of  magis- 
trate to,  when  affidavit  required  before  amendment  to,  allowed  :  26  Ga.  413.  No 
amendment  allowed  to,  after  judgment  in  case  in  Supreme  Court:  40  Ga.  36. 

Claim,  amendment  that  enlarges  and  changes  issue  in,  not  germane:  48  Ga. 
619.     Affidavit  not  amendable,  etc. :  63  Ga.  498. 

Copy  note  in  declaration  amended  so  as  to  conform  to  original :  65  Ga.  124. 
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Declaration,  amendment  to,  allowed  after  case  had  gone  to  jury:  4  Ga. 
203;  7/387.  Demurrer  to,  sustained,  there  is  nothing  to  amend:  4  Ga.  364. 
On  notes  for  specific  articles  of  property,  not  amendable,  when :  8  Ga.  51. 
Plaintiff  having  notice  of  fatal  defect  in,  at  appearance  term,  too  late  to  amend 
at  next:  8  Ga.  209.  Insertion  of  other  plaintiff  in  complaint  for  land,  not  ad- 
missible: 18  Ga.  399;  20/659;  29/320.  Plaintiff  in  ejectment  may  amend  by 
striking  out  two  of  three  defendants:  26  Ga.  238.  Amended  by  plaintiff  sub- 
stituting another  for  himself,  and  amendment  stricken,  the  case  stands  as  at 
first:  28  Ga.  435.  Leave  to  plaintiff  to  amend  by  agreement:  28  Ga.  513. 
Amendment  by  striking  out  demise  from  one  and  inserting  demise  from  an- 
other, is  a  new  cause  of  action  :  30  Ga.  873 ;  38/439.  Amended  by  striking  out 
name  of  trustee  for  married  woman  and  inserting  her  own,  after  death  of  hus- 
band :  42  Ga.  352.  Where  it  was  error  to  dismiss  case  because  court  refused 
to  allow  plaintiff  to  amend,  etc. :  45  Ga.  553.  Action  by  trustee  for  married 
woman  (and  her  children)  amended  on  her  death  by  making  children  formal 
parties,  etc. :  48  Ga.  537.  To  be  amendable,  must  set  forth  a  valid  cause  of 
action :  49  Ga.  107.  In  account,  amended  by  adding  count  for  money  paid  on 
purchase  of  property  from  which  plaintiff  had  been  evicted  by  paramount  title: 
52  Ga.  576.  Amended  by  adding  "for  use"  of  another:  52  Ga.  130.  Amended 
counts  in  trover  and  trespass  banned  by  statute :  52  Ga.  240 ;  56/554 ;  59/644.  In 
statutory  form  amendable :  54  Ga.  59 ;  55/171.  Cannot  be  amended  by  add- 
ing new  and  distinct  cause  of  action,  or  new  and  distinct  parties:  59  Ga.  357. 
In  name  of  husband  and  wife,  amendable  by  adding  for  wife's  use:  61  Ga.  671. 

Doctrine  of  amendments  discussed :  10  Ga.  180. 

Equity,  when  pleadings  in,  are  made  up  and  cause  set  down,  etc.,  amend- 
ment allowed  to  bill  only  on  special  cause  :  14  Ga.  320.  After  demurrer  to  bill 
in,  sustained  and  affirmed  by  Supreme  Court,  complainant  cannot  amend  un- 
less amendment  shows  ground  for  equitable  relief  beyond  reasonable  doubt, 
etc  :  64  Ga.  516.  Amendment  to  bill  in,  and  motion  to  dismiss  at  hearing,  etc. : 
66  Ga.  568.  Bill  for  account  cannot,  by  amendment,  be  turned  into  action  for 
breach  of  warranty  :  56  Ga.  119.  Bill  seeking  discovery  cannot  be  amended  by 
waiving  discovery  after  answer:  50  Ga.  53.  Bill  for  injunction,  etc.,  cannot  be 
amended  by  striking  out  body  and  inserting  new  matter:  66  Ga.  568. 

Exceptions  to  amendment  to  declaration  not  filed  at  proper  time,  too  late 
to  move  to  dismiss  writ  at  subsequent  term  for  cause  cured  by  the  amendment : 
47  Ga.  596. 

Execution  may  be  amended,  but  pending  levy  falls:  57  Ga.  69;  58/154. 

Garnishment  bond  amendable :  30  Ga.  540. 

Homestead,  petition  for,  amendable:  45  Ga.  552. 

Intruder,  counter-affidavit  to  proceedings  to  eject,  amendable:  46  Ga.  223. 

Judgment  against  indorser,  amended :  27  Ga.  363.  Against  administrator, 
amendable  by  providing  for  collection  out  of  property  of  the  intestate :  57  Ga. 
136. 

Jury,  after  case  has  gone  to,  motion  to  amend  ought  to  be  allowed  on  pay- 
ment of  costs,  unless,  etc. :  16  Ga.  7. 

Lien,  steamboat,  execution  in,  amendable,  when:  46  Ga.  585.  Laborer's, 
plaintiff  cannot  so  amend  as  to  change  into  assumpsit  or  complaint :  53  Ga.  39. 

Lost  amendment  to  declaration,  to  establish,  neither  entry  on  bench-docket 
nor  order  on  minutes  necessary,  etc. :  65  Ga.  23. 

Mortgage,  proceedings  to  foreclose,  amended  by  changing  time  stated  as  to 
maturity  of  note:  49  Ga.  170. 

New  trial,  motion  for,  amendable :  56  Ga.  472. 

Note  not  negotiable,  suit  on,  in  name  of  transferee,  amendable  by  inserting 
name  of  payee  for  use,  etc. :  25  Ga.  400;  26/395. 
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Partner,  name  of,  left  out  of  partnership  suit,  inserted  instanter:    66  Ga.  240. 

Prochein  ami,  amendment  making,  of  ward,  party  .claimant,  instead  of 
guardian,  not  allowed  :  64  Ga.  519. 

Process  indorsed  on  back  of  writ,  amendable  if  defective  :  29  Ga.  339. 

Second  original,  etc.,  may  issue  after  appearance  term,  by  way  of  amend- 
ment to  perfect  service :  35  Ga.  269. 

Surprise,  when  amendment  of  proceedings  no  ground  of:  55  Ga.  229-232. 

Writ  of  error  amendable,  etc. :  7  Ga.  281. 

Notes  from  decisions  since  Code  of  1882  : 

Equitable  amendment,  making  new  parties,  meritorious  as  to  some,  but  not 
as  to  others,  not  dismissed  on  joint  motion  of  all:  91  Ga.  482;  see  also  88  Ga. 
308. 

Evidence,  strictly  inadmissible,  if  not  objected  to,  and  if  capable  of  being 
reconciled  to  the  allegata  by  amendment,  will  not  work  new  trial :  79  Ga.  574 ; 
citing  71  Ga.  648  ;  52/15  ;  49/268. 

Fraud,  amendment  introducing  new  defendant,  attacking  as  fraudulent 
conveyances  in  original  defendant's  chain  of  title,  barred  here  as  against  new 
defendant:  92  Ga.  123. 

Garnishment,  answer  amendable:  92  Ga.  636. 

Homestead,  amendment  making  head  of  family  party  plaintiff  in  action  to 
recover  homestead  property,  too  late  here :  65  Ga.  464. 

Summons  in  justice  court,  amended  by  stating  county  :  67  Ga.  512 ;  see  also 
76  Ga.  683. 


ARTICLE  2. 

PARTICULAR    CA8EB. 


SECTION    1. 

OF    AMENDING  VERDICTS,  JUDGMENTS,  AND  EXECUTIONS. 

§5110.  (3491.)  Amendment  of  verdict.  A  verdict  may  be  so  amended 
as  to  make  it  conform  to  the  declaration,  if  the  error  plainly  ap- 
pears upon  the  face  of  the  record. 

Stated :  1  Ga.  463.  Verdict  on  the  indictment  but  not  on  the  minutes  of 
the  court,  can  be  entered  nunc  pro  tunc:  3  Ga.  18.  May  be  amended  so  as  to 
conform  to  the  intention  of  the  jury :  24  Ga.  454.  Where  the  verdict  was 
amended  so  as  to  state  the  amount  of  principal :  53  Ga.  66.  Four  legatees 
suing  and  verdict  for  amount  due  the  six  legatees,  shares  due  the  two  not  su- 
ing written  off:  60  Ga.  154.  When  not  amended  by  consent  as  to  expenses  of 
administration  :  56  Ga.  656. 

Cited,  in  holding  that  verdict  in  favor  of  one  not  a  party  could  be  amended 
and  new  trial  refused :  70  Ga.  178. 

Cited,  when  verdict  illegally  found  attorney's  fees:  70  Ga.  368. 

Verdict  containing  manifest  error,  attention  may  be  called  thereto,  and  jury 
retire  and  correct :  84  Ga.  145, 
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§5111.  (3492.)  After  dispersion  of  jury .  A  verdict  may  be  amended 
in  mere  matter  of  form  after  the  jury  have  dispersed;  but  after  it 
has  been  received  and  recorded,  and  the  jury  dispersed,  it  cannot  be 
amended  in  matter  of  substance,  either  by  what  the  jurors  say  they 
intended  to  find,  or  otherwise. 

Not  by  what  the  jurors  say  they  intended  to  find  :  8  Ga.  201.  Informal  ver- 
dict amended  after  dispersal :  17  Ga.  341,  361 ;  19/404  •  24/454.  Court  may  re- 
quire incomplete  verdict  to  be  made  complete  before  receiving  it:  26  Ga.  593; 
39/591.  But  cannot  be  amended  in  matter  of  substance  after  it  is  received, 
recorded,  and  the  jury  disperses:  17  Ga.  361 ;  36/584.  By  separating  principal 
and  interest,  after  dispersal  of  the  jury:  57  Ga.  333,  450;  58/522. 

After  jury  dispersed,  verdict  for  claimant  not  amended  to  read  for  plaintiff, 
though  jurors  testified  that  such  was  their  intention  :  76  Ga.  820 ;  see  also  80 
Ga.  722. 

Verdict  subjecting  part  of  railroad,  void,  and  not  amendable  at  subsequent 
term  of  court:  92  Ga.  249;  see  also  87  Ga.  241. 

§5112.  (3493.)  Where  part  is  legal  and  part  illegal.  If  a  part  of  a 
verdict  be  legal  and  a  part  illegal,  the  court  will  construe  such  ver- 
dict, and  order  it  amended  by  entering  a  remitter  as  to  that  part 
which  is  illegal,  and  give  judgment  for  the  balance. 

Where  four  legatees  suing  and  verdict  for  amount  due  six,  remitted  as  to 
the  two  not  suing :  60  Ga.  154. 

Cited:  71  Ga.  627. 

Cited,  in  holding  that  verdict  in  favor  of  one  not  a  party  could  be  amended 
and  new  trialrefused  :  70  Ga.  178. 

Cited,  where  verdict  illegally  found  attorney's  fees:  70  Ga.  368. 

Refusal  of  new  trial  proper,  illegal  excess  being  written  off:  78  Ga.  336. 

Upon  review  in  Supreme  Court,  verdict  in  ejectment  for  more  than  evidence 
called  for,  being  illegal  excess,  ordered  written  off:  79  Ga.  397. 

Writing  off  from  a  verdict  for  specific  land,  allowed  :  90  Ga.  1. 

Altering  judgment  by  leave  of  court,  equivalent  to  writing  off  from  verdict : 
90  Ga.  1. 

§5113.    (3494.)    Amendment  of  judgments.      A  judgment  may  be$5333- 
amended  by  order  of  the  court  in  conformity  to  the  verdict  upon 
which  it  is  predicated,  even  after  an  execution  issues. 

By  order  of  the  court,  so  as  to  include  back  interest :  1  Ga.  469.  Discretion 
of  court  below  in  refusing,  where  delay,  not  controlled  by  higher  court:  2Ga. 
341.  When  suit  on  foreign  judgment  not  amendable  by  court  on  original  in- 
debtedness :  3  Ga.  426.  Will  not  allow  amendment  of  judgment  by  parol  proof 
where  delay  :  24  Ga.  429.  Where  verdict  generally  in  suit  against  principal  and 
surety  amendable:  26  Ga.  162-164.  Failure  to  describe  contract  of  indorse- 
ment in  judgment  against  indorser,  amendable:  27  Ga.  363.  Omission  of  one 
security  in  judgment  supplied  by  amendment :  29  Ga.  392.  Refusal  to  amend 
judgment  on  guardian's  bond  :  39  Ga.  130.  Failing  to  dismiss  as  to  one  in  joint 
suit  not  served,  does  not  avoid  the  judgment :  45  Ga.  97.  Where  a  merely  irreg- 
ular judgment  may  be  amended  so  as  to  conform  to  the  declaration  and  the  ver- 
dict :  53  Ga.  388.  When  against  administrators  :  57  Ga.  136.  Judgment  amend- 
able where  it  does  not  describe  security  as  such:  56  Ga.  174.  Correcting  by 
amendment  a  judgment  so  as  to  make  it  in  favor  of  administrator  de  bonis 
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non:  58  Ga.  304.  When  amendment  of  judgment  so  as  to  conform  to  plead- 
ings, not  barred  by  delay:  59  Ga.  597,  823;  60/504.  Court  ordering  the  filling 
up  blank  in  judgment  as  to  costs:  59  Ga.  350. 

Judgment  amended  declaring  true  intendment  of  verdict,  etc.,  and  that 
even  after  affirmed  by  Supreme  Court:  68  Ga.  241. 

May  be  amended  even  after  execution  satisfied.  Must  be  amended  by  in- 
spection of  verdict  and  pleadings,  not  by  parol  proof:  68  Ga.  478. 

Judgment  against  executor,  erroneously  stating  name  of  testator,  amend- 
able. Objections  here  urged  may  have  been  good  against  enforcement  of 
judgment,  but  were  inadmissible  on  motion  to  amend :  74  Ga.  94. 

Judgment  in  trover  amendable  after  execution  issued :  75  Ga.  283. 

Judgment  not  amended  after  several  years,  where  no  error  nor  omission 
shown  :  76  Ga.  745. 

Judgment  rendered  in  favor  of  partners  after  one  of  them  died,  not  set  aside, 
being  amendable  nunc  pro  tunc:  78  Ga.  49. 

Irregular  judgment  amendable  at  term  and  in  court,  not  elsewhere :  84  Ga. 
147. 

Jury  finding  for  defendants,  judgment  for  costs  not  amended  to  give  de- 
fendant affirmative  relief  not  prayed  for  nor  covered  by  verdict:  95  Ga.  40. 

Acts  1890-1,  §5114.  (3495.)  Executions  may  be  amended.  A  fieri  facias  may  be 
amended,  so  as  to  conform  to  the  judgment  from  which  it  issued, 
and  also  as  to  the  time  of  its  return,  and  such  amendments  shall  in 
no  manner  affect  the  validity  of  the  fieri  facias,  nor  shall  the  levy  of 
said  fieri  facias  fall  or  be  in  any  manner  invalidated  thereby. 

Section  referred  to  and  construed  in  reference  to  execution  on  a  factor's 
lien :  53*  Ga.  58.  Where  defect  in  an  execution  was  amendable  but  the  levy  of 
it  must  fall :  60  Ga.  52,  501 ;  57/70,  190 ;  58/282,  154.  Where  execution  against 
administrator  amendable  so  as  to  conform  to  the  judgment:  60  Ga.  501. 

Constable's  entry  nunc  pro  tunc  on  fi.  fa.,  of  "no  personalty,"  after  levy  and 
sale  of  land,  does  not  vitiate  levy  and  sale:  68  Ga.  585. 

When  counter-affidavit  filed,  the  fi.fa.  is  amendable  by  striking  out  attor- 
ney's fees.     Such  amendment  does  not  cause  levy  to  fall :  70  Ga.  447. 

Entry  of  payment  by  surety  not  such  an  amendment  as  caused  levy  to  fall : 
72  Ga.  160. 

Amendment  of  alias  fi.  fa.,  to  conform  to  original,  not  cause  levy  to  fall :  72 
Ga.  186. 

Process  on  affidavit  to  foreclose  lien,  amendable:  72  Ga.  767. 

That  judge  of  circuit,  disqualified  in  case,  authorized  amendment  of  execu- 
tion to  conform  to  judgment,  did  not  render  same  invalid :  75  Ga.  215. 

Statute  repealing  law  that  levy  falls  where  execution  amended,  applied  to 
case  pending  at  time  of  its  passage :  91  Ga.  142. 

APcti37869'  §5115.  (3496.)  Mistakes  in  execution  amendable .  When  the  clerk  of 
aDy  court  has  made,  or  shall  make,  any  mistake  in  issuing  auy  exe- 
cution, such  clerk,  or  any  successor  of  his  in  office,  may  correct  such 
mistake  by  amending  said  execution,  and  shall  note  and  certify  the 
fact  that  such  amendment  was  made  by  him,  on  the  execution,  or 
such  clerk  may  issue  an  alias  fi.  fa.  to  be  signed  and  dated  by  him  at 
the  time  it  is  issued  instead  of  the  fi.  fa.  in  which  the  mistake  was 
made;  and  such  clerk  shall  note  the  fact  of  the  issuing  of  such  alias 
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on  the  original,  which  original  shall  remain  of  file  in  his  office,  and 
shall  likewise  make  a  memorandum  thereof  on  the  execution-docket, 
and  shall  also  transcribe  upon  the  alias  all  the  entries  and  credits 
from  the  original,  and  no  order  of  court  shall  be  necessary  in  the 
cases  contemplated  by  this  section. 

Where  motion  to  quash  an  alias  or  co^j  fi.  fa.  in  name  of  deceased  plaintiff, 
and  executor  not  a  party  to  the  judgment,  was  refused  as  too  late:  58  Ga.  555. 
An  alias  mortgage  fi.  fa. :  48  Ga.  183.  Where  an  improper  entry  by  the  clerk 
on  original  execution  did  not  make  it  an  alias  fi.  fa.  or  affect  its  validity :  55 
Ga.  119,  120.  Where  changing  the  names  of  the  plaintiffs  by  amendment 
twice  in  progress  of  the  suit,  no  ground  to  quash  the  execution  :  53  Ga.  274. 

Execution  quashed  for  variance  from  judgment,  another  may  issue  ;  whether 
called  original  or  alias,  immaterial:  89  Ga.  101. 


SECTION  2. 

AMENDING   OFFICIAL  RETURNS. 

§5116.   (3497.)    Official  entries  amendable.     The  sheriff  or  other  ex- $$4564' 4988- 
editing  officer  may  amend  his  official  entries  and  returns  so  as  to 
make  such  entries  and  returns  conform  to  the  facts  of  the  case  at 
the  time  such  entry  or  return  was  made- 

Levy  referring  to  invoice  of  goods  attached,  and  none  attached,  cured  by 
parol :  66  Ga.  575. 

Constable  still  in  office  may,  on  day  of  sale  under  his  levy,  amend  entries  to 
conform  to  facts,  and  without  order:  68  Ga.  73;  see  also  12  Ga.  263;  3/225. 

As  to  amending  entry  of  levy,  void  on  its  face,  by  setting  up  facts  to  cure 
defect :  69  Ga.  684. 

Defect  in  entry  cannot  be  corrected  by  proving  necessary  facts  by  parol, 
except  when  :  69  Ga.  685. 

Where  sheriff  died,  his  deputy  could  not  amend  defective  levy:  69  Ga.  777. 

Entry  of  service  on  summons  in  justice  court,  amendable:  76  Ga.  683. 

Entry  amended  so  as  to  show  person  really  served :  77  Ga.  436. 

Official  return  of  constable  amendable :  79  Ga.  534 ;  see  also  17  Ga.  349. 

Entry  of  garnishment  service  by  one  as  bailiff,  not  amended  to  appear  that 
officer  was  "acting  constable"  :  92  Ga.  409. 

§5117.   (3498.)  May  be  made  nunc  pro  tunc.     If  the  sheriff  or  other  $5109- 
executing  officer  shall  fail  to  make  an  official  return  which  by  law 
he  should  have  made,  such  entry  or  return  may  be  made  nunc  pro 
tunc  by  order  of  the  court,  so  as  to  make  the  proceedings  conform  to 
the  facts  at  the  time  the  entry  should  have  been  made. 

Order  of  court  necessary  for  ex-sheriff  to  amend  return  :  89  Ga.  246. 

Constable  permitted  to  make  an  entry  of  "no  personalty"  nunc  pro  tunc, 
although  land  sold  under  fi.  fa.  and  question  arose  in  ejectment  based  thereon: 
68  Ga.  585 ;  see  also  55  Ga.  145. 

Entry  of  "no  personal  property  to  be  found"  may  be  made  on  justice's,/?. 
fa.  nunc  pro  tunc,  if  same  officer  in  office :  71  Ga.  525. 
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Clerk's  omission  to  record  dismissal  on  minutes,  supplied  nunc  pro  tunc:  77 
Ga.  22. 

General  Note. — No  entry  nunc  pro  tunc  on  fi.  fa.  so  that  constable  could 
levy  on  land :  3  Ga.  222.  Constable  cannot  amend  his  return  after  he  is  out  of 
office:  12  Ga.  261.  Where  omission  by  clerk  cured  by  amendment  nunc  pro 
tunc:  16  Ga.  195.  Constable's  return  on  justice's  warrant  amended  after  judg- 
ment :  17  Ga.  349.  Where  sheriff  not  allowed  to  amend  his  entries :  14  Ga.  87. 
Granting  leave  to  a  constable  to  amend  his  entries :  27  Ga.  299.  Return  of 
sheriff  on  attachment,  as  to  service,  allowed  to  be  amended :  46  Ga.  606. 


SECTION  3. 

AMENDING  RECORDS. 

$4047(6).         §5118.   (3499.)  Amendment  of  records.     It  is  a  power  incident  to  all 
courts  to  correct  their  own  proceedings  before  final  judgment. 

Stated  :  7  Ga.  281.  A  defective  record  cannot  be  supplied  by  consent:  7-Ga. 
186.  Section  referred  to,  where  the  judge  should  have  allowed  a  nunc  pro  tunc 
order  granting  rule  nisi  to  be  placed  on  the  minutes:  52  Ga.  201. 

Every  court  has  inherent  power  to  amend  its  records,  judgments,  and  proc- 
esses, and  to  correct  mistakes  in  them  :  71  Ga.  71 ;  see  also  72  Ga.  242. 

$5098.  §5119.  (3500.)  Discretion  of  court  as  to  amendments,  and  rules  therefor. 

In  allowing  or  refusing  amendments,  there  is  a  wide  discretion  to  be 
exercised  by  the  court;  hence  no  fixed  rule  can  be  laid  down  which 
would  apply  to  each  particular  case  that  might  arise;  but  as  a  gen- 
eral rule  the  court  will  amend  the  entries  of  its  orders  on  the  min- 
utes, or  the  records  and  other  proceedings,  nunc  pro  tunc — 

1.  When  the  case  is  within  some  statutory  provision. 

2.  When  there  is  something  on  the  face  of  the  proceedings  to 
amend  by,  from  which  wrhat  actually  took  place  in  the  prior  pro- 
ceedings can  be  clearly  ascertained  and  known. 

3.  In  all  cases  where  such  amendment  will  clearly  be  in  further- 
ance of  justice. 

Where  order  should  have  been  allowed  to  be  placed  on  the  minutes  nunc  pro 
tunc:  52  Ga.  201.  It  is  the  province  of  the  court  to  control  and  correct  entries 
on  its  docket:  48  Ga.  347.  As  to  amendment  of  his  records  by  court  of  ordi- 
nary :  46  Ga.  530.  What  necessary  to  have  a  judgment  entered  on  the  minutes 
nunc  pro  tunc:  56  Ga.  245.  Entry  of  dismissal  of  case  nunc  pro  tunc  on  proper 
docket  or  minutes:  61  Ga.  680.  Where  entry  of  confession  of  judgment  en- 
tered at  subsequent  term  on  minutes  of  the  court :  1  Ga.  559.  Discretion  of 
court  in  refusing  to  amend  judgments,  where  delay,  not  controlled  :  24  Ga.  429  ; 
2/341.  So  in  refusing  to  allow  a  nunc  pro  tunc  judgment  of  nonsuit:  10  Ga. 
180.  Courts  can  amend  and  correct  errors  and  mistakes  in  their  minutes,  so 
rights  of  third  parties  not  prejudiced:  8  Ga.  463;  30/504;  42/435.  Generally 
in  the  discretion  of  the  court:  1  Ga.  463;  2/341 ;  43/380.  Order  appointing  a 
guardian  entered  on  the  minutes  nunc  pro  tunc:  27  Ga.  555.  Brief  of  evidence 
for  new  trial  placed  on  the  minutes  nunc  pro  tunc:  17  Ga.  70.  Entry  of  dismis- 
sion of  suit  cured  by  nunc  pro  tunc  entry:  30  Ga.  929.     Where  decree  should 
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have  been  entered  by  order  nunc  pro  tunc:  43  Ga.  564.  Entry  of  verdict  on 
the  minutes  nunc  pro  tunc  allowed  :  45  Ga.  117.  Where  petition  in  writing  and 
notice  necessary  to  amend  proceedings  had  before  the  ordinary  by  order,  etc. : 
45  Ga.  46a 

Dockets,  minutes,  and  records  should  show  entire  proceedings  as  they  trans- 
pired.    Corrected  by  judge,  upon  evidence,  without  jury:  69  Ga.  290. 

Cited,  where  alias  fi.fa.  amended  to  conform  to  original:  72  Ga.  186. 


SECTION  4. 

/ 

OF  OTHER  AMENDMENTS. 

§5120.   (3501.)  Affidavits  of  illegality  amendable.     Affidavits  of  ille-  Ac^°5'18 
gality  are,  upon  motion  and  leave  of  court,  amendable  instanter  by$5057- 
the  insertion  of  new  and  independent  grounds:  Provided,  the  defend-* 
ant  will  swear  that  he  did  not  know  of  such  grounds  when  the  orig- 
inal affidavit  was  filed. 

When  no  new  affidavit  for  causes  existing  at  time  of  filing  first:  2  Ga.  367. 
Stated :  8  Ga.  317 ;  14/36.  New  affidavit  of  illegality  cannot  be  substituted  for 
a  void  one:  34  Ga.  268.  Parties  at  issue  as  to  facts  in  affidavit, no  new  grounds 
can  be  set  up  by  defendant  in  fi.fa.,  not  in  the  affidavit:  40  Ga.  423.  Where 
affidavit  was  amendable :  45  Ga.  610.  Where  too  late  to  amend  after  allowed 
to  be  dismissed :  47  Ga.  281.    As  to  executions  against  stockholders :  52  Ga.  310. 

Stated :  68  Ga.  664. 

Amendable  also  by  altering  grounds  already  taken,  without  swearing  as  re- 
quired in  this  section :  71  Ga.  293. 

§5121.   (3503.)   Amendment  of  rules  for  new  trial.      A  rule  nisi  for  a§5483- 
new  trial  may  be  amended  by  adding  new  grounds  not  taken  at  the 
time  the  application  was  filed. 

Formerly  could  not:  9  Ga.  9;  21/214;  12/272.  Under  Act  of  1854,  may  be 
amended  so  as  to  include  additional  grounds:  17  Ga.  141 ;  25/158.  Sometimes 
may  be  amended  so  as  to  include  grounds  arising  since  original  motion  :  34  Ga. 
565.  The  rule  including  the  brief  of  evidence  amendable  as  other  proceed- 
ings :  41  Ga.  577  ;  61/419.  Is  amendable  now :  56  Ga.  472.  Can  the  motion  be 
amended  after  judgment  reversing  the  grant  of  new  trial?  54  Ga.  671.  When 
amended  before  the  judgment  of  Supreme  Court  made  judgment  of  the  su- 
perior court:  49  Ga.  303.  Motion  made  in  term  time  and  continued,  amend- 
abl'e':  62  Ga.  655. 

§5122.  (3504. )  Amendment  of  affidavits  to  foreclose,  etc.    All  affidavits  Actsi887, 
for  the  foreclosure  of  liens,  including  mortgages,  and  all  affidavits  Acts  1889, 
that  are  the  foundation  of  legal  proceedings,  and  all  counter-affida- 
vits, shall  be  amendable  to  the  same  extent  as  ordinary  declarations, 
and  with  only  the  restrictions,  limitations,  and  consequences  now 
obtaining  in  the  case  of  ordinary  declarations  and  pleas. 

Prior  to  Act  of  1887  amendable  where  not  the  foundation  of  the  suit :  46 
Ga.  461,  462.  Attachment  affidavit  not  amendable:  48  Ga.  12,  13.  Amended 
by  adding  "J.  P."  to  name  of  the  magistrate:  57  Ga.  153.    When  second  coun- 
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ter-affidavit  to  foreclosure  of  factor's  lien  cannot  be  filed  by  way  of  amend- 
ment: 55  Ga.  56,  57.  Affidavit  to  eject  intruder  not  amendable:  60  Ga.  524. 
Nor  is  the  counter  one :  46  Ga.  223.  When  by  signing  of  jurat  of  magistrate : 
47  Ga.  92.  Where  claim  affidavit  not  amendable  by  counsel,  client  refusing 
to  take  the  oath :  63  Ga.  496. 

Notes  from  decisions  since  Code  of  1882  : 

Formerly  claim  affidavit  not  amendable :  66  Ga.  240. 

Counter-affidavit  to  distress  warrant,  amendable  by  adding  plea  of  bank- 
ruptcy :  65  Ga.  444. 

Affidavit  to  foreclose  mortgage  on  personalty,  not  amendable  so  as  to  show 
jurisdiction  of  court:  69  Ga.  755. 

Policy  of  law  adverse  to  amending  affidavits  of  defense  in  summary  pro- 
ceedings :  82  Ga.  196. 

Affidavit  foreclosing  laborer's  lien  was  not  amendable :  72  Ga.  767. 

Affidavit  for  foreclosure  of  chattel-mortgage,  not  amendable  prior  to  Acts  of 
1887  :  84  Ga.  105. 

Affidavit  for  foreclosure  of  laborer's  lien,  perhaps  amendable  to  set  out  gen- 
eral as  well  as  special  lien :  84  Ga.  574. 

Affidavit  for  distress  warrant  to  enforce  general  lien  for  rent,  amendable: 
82  Ga.  409. 

Affidavit  to  foreclose  lien,  amendable.  Vital  averments  may  be  added  to 
distress  affidavit:  89  Ga.  72. 

Amendment  does  not  cause  levy  to  fall :  89  Ga.  72. 

Since  October  5th,  1887,  foreclosure  affidavit  amendable  by  substituting  for 
holder's  name  that  of  mortgagee  suing  for  his  use:  90  Ga.  257,  517. 

Distress-warrant  affidavit  to  enforce  special  lien  on  crops,  amendable  and 
should  show  what  facts :  93  Ga.  706. 

Garnishment,  answer  amendable:  92  Ga.  636. 

Jurat  to  affidavit  of  illegality,  amendable  by  adding  official  designation  of 
officer  who  administered  oath:  93  Ga.  252. 

Amendment  of  attachment  affidavit  properly  allowed  :  94  Ga.  429. 

$4458."  §5123.   (3505.)  Amendment  of  appeal  and  other  bonds.     An  appeal 

bond,  and  all  other  bonds  taken  under  requisition  of  law  in  the  course 
of  a  judicial  proceeding,  may  be  amended  and  new  security  given  if 
necessary. 

Appeal  bond  amended :  63  Ga.  607 ;  70/523. 

Illegality  bond  amendable  where  penalty  too  small  and  conditions  variant 
from  statute :  81  Ga.  226. 

Attachment  bond  amendable,  where  improperly  signed  by  plaintiff's  attor- 
ney :  92  Ga.  409. 

$4465.  §5124.    (3506.)    Affidavit  to  appeal  amendable.      Where  material 

words  are  omitted  by  accident  or  mistake  in  an  affidavit  to  appeal 
in  forma  pauperis,  such  omission  is  amendable. 

Stated:  19  Ga.  33.  Where  defective  affidavit  for  an  appeal,  allowed  to  be 
amended :  28  Ga.  73. 

ACobb*48o  §5125.  (3507.)  Clerical  mistakes  may  be  amended.  The  mistake  or 
misprision  of  a  clerk  or  other  ministerial  officer  shall  in  no  case  work 
to  the  injury  of  a  party,  where  by  amendment  justice  may  be  pro- 
moted. 
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Stated  :  36  Ga.  602.  Section  referred  to  and  construed,  with  reference  to  re- 
turn of  a  sheriff  on  a  writ  of  attachment:  46  Ga.  606,  607.  Signature  of  a  jus- 
tice of  the  peace  to  a  jurat  nunc  pro  tunc  permitted :  47  Ga.  92.  Where  an 
order  granting  a  rule  nisi  should  have  been  permitted  to  be  placed  on  the  min- 
utes of  court  nunc  pro  tunc:  52  Ga.  201.  Letters  indicating  justice  of  peace 
office,  added  on  motion  :  57  Ga.  153.  Where  clerical  error  in  execution  did  not 
affect  sheriff's  authority  to  seize  and  sell  defendant's  property :  60  Ga.  539. 

Process  on  affidavit  to  foreclose  lien,  amendable  :  72  Ga.  767. 

Copy  affidavit  affixed  to  trover  is  amendable,  and  if  incomplete  or  defective, 
will  not  invalidate  service  and  taking  of  bond :  89  Ga.  361. 


CHAPTER  3. 

OF    CONTINUANCES. 

85126.   (3519.)   But  one  continuance  at  common  law .    No  trial  in  any  Act  1799, 

.     .,  .      ./,       .       ,  .        „  ,  ,  .  ,     ,    Cobb,  486. 

civil  cause  shall  be  had  at  the  first  term  (except  expressly  provided #5653, 4847, 
for  by  law),  and  no  cause  whatever,  depending  in  any  of  the  courts 
of  this  State,  shall  be  continued  more  than  one  term  at  common 
law,  at  the  instance  of  the  same  party,  for  any  cause  whatever. 

When  may  refuse  a  second  continuance  after  a  previous  showing  and  judg- 
ment overruling  it:  54  Ga.  371 ;  33/207.  Where  properly  denied  to  establish  a 
defense  not  good  at  law:  60  Ga.  292. 

Continuance  of  case  at  appearance  term,  does  not  import  leave  to  extend 
time  for  service :  86  Ga.  314. 

§5127.   (3520.)  Amending  party,  when  entitled  to  continuance.     The $$5097'  sioi. 
party  amending  pleadings  or  other  proceedings  in  any  of  said  courts 
shall  not  be  entitled  to  delay  or  continuance  on  account  of  such 
amendment,  except  by  leave  of  the  court  to  enable  him  to  make 
such  amendment. 

When  amending  of  scire  facias  at  trial  term,  no  ground  for  continuance  by 
defendant:  13  Ga.  190.  Court  should  have  permitted  plaintiff  to  amend  date 
of  attachment:  41  Ga.  513. 

Proper  amendment  does  not  postpone  trial  term  of  case,  but  continuance 
therefor  in  discretion  of  court :  65  Ga.  604. 

Attorney  making  new  parties  who  were  infants  living  in  other  States,  could 
not  continue:  72  Ga.  571. 

Suit  on  unconditional  contract  in  writing,  not  continued  to  allow  amend- 
ment to  insufficient  plea,  defense  to  be  made  not  stated :  85  Ga.  631. 

§5128.  (3521.)  Continuance  charged  to  amending  party,  xohen.  When$sioi. 
any  amendment  shall  be  made  to  the  pleadings  or  other  proceedings 
in  the  cause,  if  the  opposite  party  will  make  oath,  or  his  counsel 
state  in  his  place,  that  he  is  surprised  by  such  amendment,  and  that 
he  is  less  prepared  for  trial,  and  how,  than  he  would  have  been  if 
such  amendment  had  not  been  made,  and  that  such  surprise  is  not 
claimed  for  the  purpose  of  delay,  the  case  may  be  continued  in  the 
discretion  of  the  judge,  and  charged  to  the  amending  party. 
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When  rejection  of  admissions  of  one  member  of  a  firm  not  such  a  surprise 
as  entitles  to  continuance  after  cause  submitted  to  jury :  2  Ga.  244.  No  con- 
tinuance for  surprise  where  defendant  does  not  show  diligence:  5  Ga.  75; 
21/221.  Continuance  for  surprise  for  the  amendment  of  errors  in  administra- 
tor's returns :  8  Ga.  523.  Amendment  to  make  scire  facias  correspond  to  bond 
on  which  it  is  based  :  13  Ga.  190.  To  enable  a  party  surprised  by  testimony  of 
witness  to  obtain  evidence  to  impeach  him:  33  Ga.  49.  No  continuance  for 
surprise  for  amendment  of  misnomer  by  clerk  :  36  Ga.  602.  Refusing  contin- 
uance where  sui*prise  that  defendant's  general  character  impeached :  40  Ga. 
237.  Claimed  on  ground  of  plea  filed  denying  partnership :  43  Ga.  525.  Where 
amendment  did  not  entitle  to  continuance  unless  could  show  thereby  less  pre- 
pared for  trial,  etc. :  49  Ga.  170.  Not  because  surprised  at  testimony  of  adver- 
sary, and  that  testimony  by  interrogatories  sued  out  by  opposite  party  had  not 
arrived  :  55  Ga.  21.  Where  original  pleading  gave  reasonable  premonition  that 
the  matter  of  the  amendment  existed,  not  entitled  to  continuance  on  ground 
of  surprise  at:  55  Ga.  229. 

Plaintiff  surprised  by  plea  of  set-off,  entitled  to  continuance,  and  costs  put 
on  defendant,  etc. :  68  Ga.  75. 

Amendment  of  declaration  not  work  continuance,  in  absence  of  allegation 
of  surprise  as  less  ready  to  try :  70  Ga.  343. 

Plea  amended  at  trial,  delay  may  be  considered  by  jury,  though  no  request 
by  plaintiff  to  continue:  71  Ga.  37. 

Attorney  must  not  be  surprised  by  mistaking  the  law :  72  Ga.  777. 

Motion  for  continuance  overruled  where  counsel  fails  to  make  showing  re- 
quired by  this  section  :  80  Ga.  146. 

Amendment  to  creditors'  bill,  adding  parties  complainant  whose  claims  were 
undisputed,  not  work  continuance:  83  Ga.  471. 

Continuance  properly  denied,  because  of  amendment  correcting  misnomer: 
86  Ga.  676. 

Petition  to  foreclose  mortgage  on  realty  is  pleading,  is  amendable,  and  is 
subject  to  this  section :  90  Ga.  43. 

One  of  two  plaintiffs  in  joint  action  for  libel  stricken  by  amendment,  no  cause 
for  continuance  :  94  Ga.  120. 

Material  alteration  in  declaration  of  which  defendant's  counsel  had  no 
notice  until  trial,  good  ground  for  surprise:  94  Ga.  640;  aliter,  if  served  on 
opposite  counsel  ten  months  before  offered:  87  Ga.  69. 

§5129.  (3522.)  Continuance  for  absence  of  witnesses.  In  all  appli- 
cations for  continuances  upon  the  ground  of  the  absence  of  a  witness, 
it  must  be  shown  to  the  court  that  the  witness  is  absent;  that  he  has 
been  subpoenaed;  that  he  resides  in  the  county  where  the  case  is 
pending;  that  his  testimony  is  material;  that  such  witness  is  not 
absent  by  the  permission,  directly  or  indirectly,  of  such  applicant; 
that  he  expects  he  will  be  able  to  procure  the  testimony  of  such  wit- 
ness at  the  next  term  of  the  court;  and  that  such  application  is  not 
made  for  the  purpose  of  delay,  but  to  enable  the  party  to  procure 
the  testimony  of  such  absent  witness;  and  must  state  the  facts  ex- 
pected to  be  proved  by  such  absent  witness. 

Notes  from  Code  of  18S2  : 
Admission  of  opposite  party  of  what  absent  witness  will  prove,  and  effect 
and  extent  of  the  admission:  42  Ga.  50;  43/581. 
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Affidavit  for  continuance  on  account  of  absent  witness,  what  it  should  state : 
10  Ga.  86.  Where  prisoner  asks  continuance  on  account  of  absent  witness 
whose  testimony  he  knows  from  information,  affidavit  of  informant  ought  to 
be  submitted:  24  Ga.  297.  When  defendant  in  civil  suit  expected  to  prove  by 
plaintiff's  agent  that  he  gave  agent  notes  to  pay  the  debt  sued  :  28  Ga.  183. 

Alibi,  when  prisoner  expected  to  prove,  by  absent  witnesses:  14  Ga.  22; 
23/190.  As  to  particular  day,  and  solicitor- general  waives  proving  that  day : 
17  Ga.  439. 

Application  for  continuance  because  of  absence  of  witness,  what  it  must 
state :  48  Ga.  144.     Where  indictment  was  recently  found  :  14  Ga.  8. 

Attorney  may  in  some  cases  make  showing  for  continuance,  although  client 
lives  in  the  county:  27  Ga.  411.  Application  by,  for  continuance  because  of  ab- 
sent witness:  55  Ga.  209.  Application  by,  in  criminal  ease,  refused:  54  Ga. 
660. 

Certainty  necessary  in  showing  for  continuance  on  account  of  absent  witness : 
51  Ga.  152. 

Cumulative,  error  in  this  case  to  refuse  continuance,  when  evidence  of  ab- 
sent witness  would  be:  23  Ga.  192. 

Defendant,  absence  of,  no  ground  for  continuance  of  civil  suit,  when  it  was 
not  shown  what  he  would  testify  if  present:  42  Ga.  184. 

Delay,  showing  for  continuance  for  absent  witness,  must  show  it  is  not  for 
delay  :  61  Ga.  481. 

Diligence  required  to  be  used  in  procuring  the  attendance  or  getting  inter- 
rogatories :  5  Ga.  75  ;  10/86,  403  ;  21/221 ;  23/613 ;  30/237. 

Discretion  of  circuit  judge  will  not  be  controlled  in  matter  of  continuance 
unless  abused :  59  Ga.  189 ;  see  also  53  Ga.  84,  602. 

Impeaching  witness,  absence  of  witness  for  purpose  of  impeaching  another, 
good  ground  for  continuance :  7  Ga.  2. 

Innocence,  absence  of  witnesses  to  prove,  of  defendant  charged  with  adultery, 
one  being  the  woman  accused,  was  good  ground  for  continuance:  44  Ga.  449. 

Interrogatories,  party  negligent  in  suing  out,  continuance  refused :  58  Ga. 
208. 

Materiality  of  testimony  of  absent  witness,  court  may  judge  of:  3  Ga.  185; 
14/8;  21/581;  23/192;  26/493,  593;  30/220;  36/526.  When  not  material,  no  con- 
tinuance for :  47  Ga.  295  ;  46/209 ;  48/311 ;  55/47. 

New  trial  granted  when  defendant  was  refused  continuance  on  account  of 
absent  witness :  9  Ga.  373  ;  see  also  39  Ga.  53.  Granted  in  a  capital  case  where 
the  court  refused  a  continuance  on  account  of  absence  of  testimony  material  to 
the  defense :  30  Ga.  10.  Refused  in  criminal  case  on  account  of  absent  witness, 
who  came  in,  but  was  not  introduced :  47  Ga.  589.  Refused  in  civil  case,  when 
court  refused  continuance  on  account  of  absent  witness:  46  Ga.  273.  Refusal 
to  continue,  no  ground  for,  where  witness  comes  in  and  is  examined:  32  Ga. 
406. 

Subpoena,  service  of,  on  witness,  must  be  made  to  appear,  when  continuance 
is  asked  for  on  account  of  absent  witness:  18  Ga.  383.  Refusal  by  court  to 
allow  defendant  to  be  sworn  to  prove  service  of,  error:  40  Ga.  530.  When  wit- 
ness was  not  subpoenaed,  no  ground  for  continuance  in  criminal  case:  49  Ga. 
103.  When  defendant  did  not  state  what  he  expected  to  prove  by  such  absent 
witness,  continuance  refused:  41  Ga.  215. 

Surprise,  as  to,  at  absence  of  a  witness :  5  Ga.  75.  As  to,  of  defendant  in  civil 
suit  at  witnesses  impeaching  his  testimony,  and  continuance  refused:  40  Ga.  237. 

Trial  suspended  and  bailiff  sent  for  absent  witness  in  criminal  case:  18  Ga. 
567;  22/212;  33/98. 
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Waiver  of  process,  continuance  asked  on  account  of  absent  witness,  to  prove : 
16  Ga.  195. 

Witness  absenting  himself  will  not  be  presumed  to  have  done  so  fraudu- 
lently, etc.:  27  Ga.  411.  When  movements  of,  are  evidently  controlled  by 
friend  of  defendant  in  criminal  case,  his  absence  no  ground  for  continuance: 
49  Ga.  210.  In  another  State,  continuance  refused  in  criminal  case:  60  Ga. 
257.  Recent  death  of  witness,  continuance  asked  because  of:  39  Ga.  186. 
Notes  from  decisions  since  Code  of  1882 : 

Criminal  case  should  have  been  continued  for  defendant  to  obtain  witness 
beyond  reach  of  compulsory  process,  here:  65  Ga.  332. 

Defendant,  not  granted  for  absence  of,  on  motion  of  complainant,  unless 
subpoenaed,  etc. :  66  Ga.  638. 

Discretion  in  refusing,  not  controlled,  where  witness  out  of  State,  and  no 
effort  to  secure  him :  65  Ga.  658.  Matter  of  continuance  in  alimony  case,  for 
absence  of  witness,  in  discretion  of  judge:  68  Ga.  835. 

Female  witness  in  another  State  refusing  to  answer  interrogatories  and 
promising  to  attend,  no  ground  here:  72  Ga.  570.  Female  witness,  absence  of, 
not  ground  for  continuance,  where  not  subpoenaed  nor  interrogatories  taken, 
although  she  had  attended  and  promised  to  be  present :  95  Ga.  182. 

Interrogatories  not  returned,  counsel  not  able  to  state  what  witness  would 
testify,  not  ground  for  continuance  under  facts  here :  68  Ga.  833. 

Laches,  in  not  obtaining  testimony,  continuance  refused:  70  Ga.  343.  If 
witness  subpoenaed  does  not  reside  in  county,  no  cause  for  continuance  that 
defendant  thought  he  did :  90  Ga.  23. 

Misled  by  witness,  party  should  have  been  granted  continuance  to  secure 
testimony  of  another  material  witness :  76  Ga.  52. 

Not  granted  here,  when  not  shown  that  other  witness  who  knew  same  facts 
would 'not  swear  to  them :  75  Ga.  571.  Continuance  not  granted  for  absence  of 
witness,  where  other  witnesses  present  who  knew  same  facts:  91  Ga.  153;  see 
also  72  Ga.  98.  What  absent  witness  would  testify  being  admitted  by  other 
side,  continuance  refused:  93  Ga.  168. 

Showing  required  by  law  not  made,  continuance  properly  refused:  76  Ga. 
696.  Motion  properly  overruled  where  showing  incomplete :  77  Ga.  243.  Re- 
fusal of  continuance  not  reversed  where  motion,  though  otherwise  complete, 
fails  to  show  that  not  made  for  delay  but  to  procure  witness's  attendance 
next  term:  78  Ga.  353.  Omission  to  show  that  motion  not  made  for  delay, 
fatal :  78  Ga.  553.  Witness  absent,  full  showing  made,  error  to  refuse  contin- 
uance :  84  Ga.  82,  193.  Even  though  other  party  testifies  that  the  witness  told 
him  he  knew  nothing:  84  Ga.  113.  To  authorize  continuance  of  case  for  ab- 
sence of  witness,  materiality  of  evidence  must  be  shown :  85  Ga.  297. 

Subpoenaed,  must  show  that  witness  was:  68  Ga.  822. 

Acts  1853-4,  §5130.  (3523.)  Admission  of  facts.  No  continuance  shall  be  al- 
lowed in  any  court  on  account  of  the  absence  of  a  witness,  or  for  the 
purpose  of  procuring  testimony,  when  the  opposite  party  is  willing 
to  admit,  and  does  not  contest  the  truth  of,  the  facts  expected  to  be 
proved,  and  the  court  shall  order  such  admission  to  be  reduced  to 
writiug. 

No  continuance  by  accused  where  counsel  for  State  admit  in  writing  the 
facts  expected  to  be  proved  by  absent  witness :  17  Ga.  439 ;  34/353 ;  29/681.  Act 
of  1853-4  does  not  require  the  statement  to  be  sworn  to:  18  Ga.  318.  No  con- 
tinuance for  absent  witness,  when  opposite  party  admits  all  that  would  be 
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proven :  30  Ga.  829.    But  must  admit  in  writing  the  facts  expected  to  be  proved, 
and  agree  that  he  does  not  contest  the  truth  thereof :  42  Ga.  50 ;  43/581 ;  44/620. 
Admission  cannot  be  withdrawn  because  witness  has  come  into  court  after 
opposite  party  has  closed :  90  Ga.  217. 

§5131.  (3524.)  When  absence  of  a  party  is  cause  for  continuance .  If 
either  party  shall  be  providentially  prevented  from  attending  at  the 
trial  of  any  cause,  and  the  counsel  of  such  absent  party  will  state  in 
his  place  that  he  cannot  go  safely  to  trial  without  the  presence  of 
such  absent  party,  such  cause  shall  be  continued,  provided  his  con- 
tinuances are  not  exhausted. 

Stated :  32  Ga.  443.  Where  mere  letter  written  by  client  to  his  attorney, 
stating  he  was  sick,  etc.,  no  good  ground  for  continuance:  37  Ga.  195.  Same 
where  affidavit  of  client  only  as  to  his  sickness:  42  Ga.  243.  No  satisfactory 
reason  for  absence,  and  not  shown  what  defendant  would  testify  if  present,  no 
continuance  allowed:  42  Ga.  184.  Section  referred  to  and  construed:  45  Ga. 
10.  Belief  in  equity  if  party  prevented  by  sickness  from  appearing  at  proper 
court  at  proper  time :  24  Ga.  91.  Prisoner  forced  to  trial  when  too  sick  to  use 
his  faculties,  new  trial,  and  may  prove  on  motion  to  continue  that  a  witness 
has  been  subpoenaed ;  certificate  of  physician :  40  Ga.  530.  Attorney  a  party 
absent  attending  on  the  Supreme  Court:  51  Ga.  122.  Continuance  properly 
denied :  60  Ga.  292,  293. 

Case  set  ten  days  before  trial  and  parties  notified,  absence  of  defendant  not 
ground  for  continuance :  68  Ga.  833. 

Not  granted  here  for  absence  of  lady  defendant  notified  by  mail  of  day :  91 
Ga.  120. 

Should  appear  that  party's  presence  necessary  to  assist  in  conducting  case : 
69  Ga.  767. 

No  continuance  for  absence  of  law  agent  of  railroad,  it  not  appearing  why 
counsel  could  not  go  safely  to  trial  without  him :  90  Ga.  23. 

Where  refusing  continuance  for  absence  of  client  through  laches  of  attorney 
was  proper:  73  Ga.  787. 

Judgment  forfeiting  criminal  recognizance  should  be  vacated  when  defend- 
ant afterwards  appears  and  shows  absence  due  to  providential  causes :  75  Ga. 
270. 

New  trial  properly  granted  for  absence  of  defendant  for  providential  cause 
unknown  to  counsel  at  trial :  76  Ga.  834. 

Continuance  not  granted  for  absence  of  claimant,  the  only  reason  given  being 
that  he  intended  to  withdraw  claim :  80  Ga.  281. 

Party  to  case  has  right  to  be  present  at  trial,  and  sickness  is  good  ground 
for  continuance :  85  Ga.  289. 

Not  granted  because  party  attending  trial  of  case  in  Florida  in  which  he  was 
party :  95  Ga.  440. 

No  ground  for  new  trial  that  movant  was  absent  because  of  wife's  sickness, 
unless  sickness  too  sudden  for  proper  evidence  thereof  to  have  been  furnished 
in  time :  94  Ga.  549. 

Court's  discretion  in  denying  continuance  for  providential  absence  of  party, 
not  overruled :  93  Ga.  317. 

§5132.   (3525.)   Continuance  for  absence  or  illness  of  counsel.    The  ill-  $$4,42-1-4426. 
ness  or  absence  from  providential  cause  of  counsel,  where  there  is 
but  one,  or  of  the  leading  counsel  where  there  are  more  than  one, 
91 
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shall  be  a  sufficient  ground  for  continuance:  Provided,  the  party 
making  the  application  will  swear  that  he  cannot  go  safely  to  trial 
without  the  services  of  such  absent  counsel,  and  that  he  expects 
his  services  at  the  next  term,  and  that  said  application  is  not 
made  for  delay  only. 

Mere  absence  of  counsel,  without  client's  consent,  not  sufficient  excuse:  10 
Ga.  85.  Mere  absence  of  counsel  with  title  papers,  not  sufficient:  16  Ga.  526. 
Not  favored  where  associate  counsel ;  and  affidavit  for,  should  allege  he  ex- 
pects to  procure  his  services  next  term :  18  Ga.  383 ;  24/474.  Absence  of 
counsel  attending  on  legislature,  no  ground  for  continuance:  31  Ga.  35.  The 
absence  of  leading  counsel  in  military  service  was  sufficient:  33  Ga.  243.  This 
good  excuse,  although  he  had  a  law-partner:  34  Ga.  391.  When  counsel  had 
no  notice  of  the  adjourned  term :  34  Ga.  353.  Absence  of  leading  counsel  by 
leave  of  the  court,  ground  for  continuance :  36  Ga.  54.  Counsel  absent  attend- 
ing another  case :  37  Ga.  589.  Continuance  for  absence  of  counsel  from  sick- 
ness, not  charged  to  either  party :  19  Ga.  587,  588.  Party  must  show  diligence 
to  have  his  attorney  present:  30  Ga.  237.  Where  no  excuse  for  absence  of 
counsel :  38  Ga.  505.  Where  it  should  have  been  granted  for  absence  of  coun- 
sel: 44  Ga.  588.  Affidavit  only  stating  "had  been  informed  by  letter  of  the 
sickness,"  not  sufficient  showing  of  absence  of  counsel  from  sickness:  45  Ga. 
57.  A  sufficient  and  full  affidavit  for  continuance  for  absence  of  leading 
counsel :  45  Ga.  538.  Section  referred  to  and  construed :  45  Ga.  10.  When 
no  sufficient  time  by  counsel  to  prepare  case :  54  Ga.  660.  Granting  of  leave 
of  absence  to  counsel  except  for  sickness,  of  doubtful  propriety:  51  Ga.  605. 
Absence  of  attorney  attending  case  in  Supreme  Court  of  the  State :  51  Ga.  122. 
Where  one  of  three  of  party's  attorneys  sick,  and  others  in  another  court,  no 
continuance  granted :  41  Ga.  243.  New  trial  granted  where  case  tried  when 
party's  attorney  had  leave  of  absence:  46  Ga.  534,  546.  Absence  of  one  coun- 
sel by  leave  of  court,  and  the  other  on  account  of  sickness,  continuance  should 
be  granted :  56  Ga.  406.  When  not  for  sickness  of  one  counsel :  61  Ga.  470. 
Affidavit  of  sickness  of  leading  counsel  must  show  not  made  for  delay  only,  but 
expected  to  secure  his  services  by  next  term :  59  Ga.  610.  Absence  of  counsel 
without  leave,  and  unexplained,  no  cause  for  continuance:  60 Ga.  157.  Not  of 
motion  for  new  trial :  61  Ga.  419,  420. 

Continuances  on  this  account  not  favored,  a  strict  showing  is  required:  71 
Ga.  276. 

Where  leading  counsel  absent  even  for  providential  cause,  proper  showing 
in  due  time,  necessary :  87  Ga.  114. 

Absence  of  counsel  with  certain  letters  which  would  establish  defense,  not 
good  ground:  72  Ga.  901. 

Judgment  here,  though  rendered  in  absence  of  counsel  (and  papers)  with- 
out leave,  not  disturbed:  77  Ga.  21. 

Absence  of  counsel  in  attendance  on  other  courts  is  not  a  favored  ground  for 
postponement :  74  Ga.  840,  220. 

That  movant  expects  to  have  sick  counsel  present  next  term,  essential:  78 
Ga.  547. 

Providential  absence  of  one  member  of  firm  of  attorneys,  not  good  ground 
to  reinstate  case,  when :  85  Ga.  884. 

Not  granted  to  allow  party  to  complete  contract  of  employment  with  coun- 
sel, etc. :  95  Ga.  439,  440. 


1443  FIFTH  TITLE.— CHAPTER  3.  §§5133-5136 

Of  continuances. 

§5133.  (3526.)  When  case  is  not  reached.  A  cause  not  reached  at 
the  trial  term,  stands  over  as  continued. 

Stated:  3  Ga.  23;  11/601.     Section  referred  to  and  construed  :  47  Ga.  248. 

§5134.  (3527.)   Continuance  in  cases  sent  back  from  the  Supreme  Court.  ^I^851"2, 
When  any  cause  shall  be  sent  back  to  the  superior  court  by  the  Su-$5490- 
preme  Court,  the  same  shall  be  in  order  for  trial,  and  if  the  contin- 
uances of  either  party  are  exhausted,  the  superior  court  may  grant 
one  continuance  to  said  party,  as  the  ends  of  justice  may  require. 

In  order  for  trial  at  first  term :  14  Ga.  653.  Discretion  of  court  refusing 
continuance  seldom  controlled :  1  Ga.  213.  One  continuance  only  under  the 
Act  of  1851-2 :-  21  Ga.  584.  In  order  for  trial  at  first  term  after  remittitur  re- 
ceived: 59  Ga.  22;  54/361. 

Continuance  granted  where  remitter  entered  on  minutes  only  few  minutes 
before  trial,  and  no  time  to  get  witnesses:  76  Ga.  840. 

§5135.  (3528.)  Diligence  required.  In  all  cases,  the  party  making 
an  application  for  a  continuance  must  show  that  he  has  used  due 
diligence. 

Diligence  should  be  shown :  5  Ga.  80 ;  23/613 ;  10/406,  86 ;  30/829 ;  21/221.  In 
criminal  case :  38  Ga.  50 ;  53/149 ;  54/660.  Want  of  diligence  in  filing  bill  for 
injunction :  37  Ga.  224.  Discretion  of  court  as  to  continuances,  not  inter- 
fered with,  even  if  party  complaining  wanting  in  diligence:  51  Ga.  241.  Dis- 
cretion in  refusing  continuance  not  abused,  full  diligence  in  procuring  absent 
witnesses  not  having  been  exercised :  59  Ga.  83. 

Injunction  hearing  not  continued  because  complainants  believed  that  certain 
papers  called  for  were  in  defendant's  possession :  67  Ga.  767. 

Continuance  not  granted  to  enable  copy  to  be  established,  no  reason  for  de- 
lay being  shown  :  70  Ga.  168. 

Party  in  laches  cannot  continue :  70  Ga.  343. 

Want  of  diligence  in  getting  evidence :  72  Ga.  777. 

Counsel  not  diligent,  continuance  properly  denied :  84  Ga.  488. 

Continuance  for  discovery  of  evidence  pending  trial,  refused,  counsel  not 
having  himself  talked  with  witness :  87  Ga.  416. 

Party  should  have  known,  before  announcing  ready,  that  interrogatories  not 
returned :  95  Ga.  564. 

§5136.  (3529.)  Continuance  for  non-return  of  interrogatories.  When  $$5312, 5665. 
a  commission  issues  to  examine  a  witness,  it  not  having  been  re- 
turned shall  be  no  cause  for  a  continuance,  unless  the  party  seeking 
the  continuance  will  make  the  same  oath  of  the  materiality  of  the 
testimony  as  in  the  case  of  an  absent  witness,  and  the  party  must 
show  due  diligence  in  suing  out  and  having  the  same  executed. 

When  showing  not  sufficient :  10  Ga.  403.  Must  show  due  diligence  in  suing 
out  and  having  the  same  executed :  21  Ga.  301 ;  42/184,  185 ;  44/660 ;  58/208. 
To  give  party  opportunity  to  compel  witness  in  another  State  to  answer  inter- 
rogatories :  30  Ga.  816.  Not  because  testimony  sued  out  by  opposing  party  had 
not  arrived :  55  Ga.  21. 

Female  witness  in  another  State  refusing  to  answer  and  promising  to  attend, 
no  ground  here :  72  Ga.  570. 
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No  continuance,  while  trial  in  progress,  party  discovering  that  interroga- 
tories not  returned  :  95  Ga.  564. 

§5137.  (3530.)  Continuance  on  the  appeal.  No  appeal  case  shall 
be  continued  more  than  twice  by  the  same  party,  except  for  provi- 
dential cause,  and  for  which  it  may  be  continued  as  often  as  justice 
may  require. 

Appellant  dead,  plaintiff  not  accepting  continuance  to  make  party,  case  dis- 
missed on  motion  of  surety :  84  Ga.  108. 

^fg*8'1"2'  §5138.  (3531.)  Counter-showing  and  discretion  of  the  court.  All  ap- 
$5653.  plications  for  continuances  are  addressed  to  the  sound  legal  discre- 
tion of  the  court,  and  if  not  expressly  provided  for,  shall  be  granted 
or  refused,  as  the  ends  of  justice  may  require.  And  in  all  cases 
in  the  courts  of  the  State,  the  presiding  judges  may,  in  their  discre- 
tion, admit  a  counter-showing  to  a  motion  for  a  continuance,  and, 
after  a  hearing,  may  decide  whether  the  motion  shall  prevail. 

Interfered  with  only  in  extreme  cases :  1  Ga.  213 ;  45/283 ;  10/92 ;  25/146,  703 ; 
39/591;  41/102;  14/6;  42/403 ;  37/678 ;  5/48;  47/606;  3/188;  21/576;  38/491; 
33/372 ;  6/255.  Will  not  control  discretion  of  court  below  in  refusing  to  con- 
tinue a  case,  showing  no  material  facts  to  be  proved  by  absent  witness :  36  Ga. 
526.  When  judge's  discretion  was  controlled :  39  Ga.  186;  27/411-413.  When 
will  not  control  court's  discretion  below  in  refusing  to  grant  continuance  of  a 
motion  to  dissolve  injunction:  40  Ga.  11.  Section  referred  to  and  construed: 
51  Ga.  124. 

Cited  and  applied :  72  Ga.  102. 

On  motion  to  continue  for  absence  of  witness,  counter-showing  permitted  as 
to  what  witness  will  swear :  65  Ga.  94. 

Not  granted  because  testimony,  admitted  on  former  trial  without  objection, 
rejected  as  illegal:  67  Ga.  161. 

Discretion  not  abused,  ground  being  to  get  evidence  of  female  witness  who 
promised  to  attend :  72  Ga.  570. 

Nor  where  moving  attorney  had  just  made  parties  of  infants  living  in  other 
States :  72  Ga.  570. 

Where  discretion  constrained  and  controlled  by  erroneous  opinion  of  law, 
Supreme  Court  will  interfere :  76  Ga.  52. 

Continuance  improperly  refused  where  remitter  from  Supreme  Court  en- 
tered shortly  before  trial  and  no  time  given  to  get  witnesses  :  76  Ga.  810. 

Not  error  for  court  to  continue  case  to  give  party  time  to  perfect  service: 
76  Ga.  757. 

Agreement  of  parties  to  continue  case  and  arbitrate  it  did  not  bind  court : 
81  Ga.  740. 

A  proper  showing  being  made  and  witness  material,  refusing  continuance 
abuse  of  discretion  :  84  Ga.  82. 

Application  for  postponement  appeals  to  discretion  of  court,  and  discretion 
not  disturbed  unless  abused :  91  Ga.  537. 

No  continuance  for  absence  of  law  agent  of  railroad,  it  not  appearing  why 
counsel  could  not  go  safely  to  trial  without  him:  90  Ga.  23. 

Refusing  continuance  for  absence  of  non-resident  witness  whose  interroga- 
tories might  have  been  taken,  certainly  no  abuse  of  discretion  :  94  Ga.  447. 

Where  providential  cause  evidenced  merely  by  telegram,  continuance  prop- 
erly refused  :  94  Ga.  549. 
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85139.    No  continuance  for  term,  when.      No  continuance  shall  be  Act| „1893' 

o  •>  >  p.  oo. 

granted  in  any  of  the  courts  in  this  State  which  have  a  continuous 
session  for  thirty  days  or  more,  over  the  objection  of  the  adverse 
party,  where  the  cause  for  the  same  can  be  obviated  by  a  postpone- 
ment to  a  later  day  during  the  term;  but  it  shall  be  the  duty  of  the 
presiding  judge,  whenever  a  motion  and  a  proper  showing  for  a  con- 
tinuance is  made  by  either  party  at  any  time,  to  set  the  case  down 
for  a  later  day  during  the  same  term,  if  it  shall  be  practicable 
thereby  to  avoid  the  continuance  of  the  case. 

§5140.    Public  announcement  of  continuance  to  be  made,  etc.      The  pc.42.     ' 
judges  of  the  superior,  city,  and  county  courts  are  required,  upon  the 
continuance  of  any  case,  to  enter  the  date  of  such  continuance  upon 
their  dockets  opposite  such  case,  and  in  open  court  to  make  public 
announcement  of  such  continuance. 

§5141.    No  costs  to  witness  after  continuance.      Witnesses  in  making  Act|21895' 
claims  or  proofs  of  claims  for  costs  for  attendance  must  give  the 
date  they  attended,  and  shall  not  charge  or  receive  pay  for  any  day 
after  the  docket  shows  the  case  was  continued,  nor  for  any  day  be- 
fore the  continuance  on  which  he  did  not  attend. 

General  Note  on  Continuance. — Accessory  before  the  fact,  no  ground  for 
continuance  of  case  against,  that  principal  who  has  been  convicted  is  going 
to  move  for  a  new  trial :  45  Ga.  58. 

Act  of  1853-4,  as  to  continuances,  referred  to:  18  Ga.  318. 

Admissions  of  facts  expected  to  be  proved  to  prevent  continuance,  extent 
and  effect  of:  42  Ga.  50;  43/581. 

Affidavit  insufficient  for  continuance :  41  Ga.  584. 

Amendment,  want  of  preparation  of  counsel  to  meet,  no  ground  for  contin- 
uance :  55  Ga.  229 ;  see  also  49  Ga.  170 ;  52/129. 

Application  for  continuance  not  showing  that  witness  was  not  absent  by 
permission,  etc.,  refused:  58  Ga.  144. 

Attorney  may  make  showing  for  continuance,  when  party  resides  out  of  the 
county  :  25  Ga.  628.  Practicing  in  the  court,  same  rules  govern  as  to  testimony 
of,  or  any  other  witness:  30  Ga.  237.  Absent  with  leave,  case  should  be 
continued  :  36  Ga.  54  ;  44/588  ;  46/534,  546  ;  51/605  ;  but  see  46  Ga.  543.  Unex- 
plained absence  of,  on  whom  defendant  "mostly  relies,"  no  ground  for  contin- 
uance :  38  Ga.  491 ;  see  also  60  Ga.  157.  Absent  from  providential  cause,  refusal 
to  grant  continuance,  error:  45  Ga.  538.  Leading,  providentially  absent,  good 
ground  for  continuance:  45  Ga.  538;  52/129;  55/229.  Loss  of  plea  by,  and  in- 
ability to  establish  a  copy,  no  ground  for  continuance:  59  Ga.  491.  Engage- 
ment of,  in  court,  since  finding  of  indictment,  etc.,  not  favored  as  ground  for 
continuance :  53  Ga.  149  ;  54/660 ;  58/577  ;  59/160.  Where  appointed  by  court 
in  criminal  case,  should  be  allowed  time  to  consult  and  arrange  defense :  65 
Ga.  506. 

Certainty,  showing  by  party,  that  absent  witness  will  "sustain  his  plea," 
not  sufficiently  certain  if  objected  to :  51  Ga.  152. 

Client,  counsel  not  allowed  continuance  for  sickness,  when  opposite  party 
admits  what  he  was  expected  to  prove :  40  Ga.  620. 

Counter-showing  on  motion  for  continuance  :  53  Ga.  24 ;  58/577. 

Criminal  case,  on  motion  for  continuance  in,  at  calling  of  case,  movant 
must  state  all  the  grounds :  38  Ga.  491. 
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Death,  recent,  of  witness,  with  no  time  to  get  other  testimony,  good  cause 
for  continuance :  39  Ga.  186.  Of  one  defendant  in  ejectment,  when  no  cause  for 
continuance :  44  Ga.  514.  Of  transferee  of  execution,  does  not  entitle  party  to 
continuance  in  illegality,  when  :  49  Ga.  549. 

Defendant  absent  and  not  shown  what  he  would  prove,  continuance  refused : 
42  Ga.  184,  242. 

Defense  not  good  at  law,  continuance  to  establish,  not  granted  :  60  Ga.  292. 
Diligence  requisite  in  parties  and  counsel  in  preparing  to  meet  their  cases : 

21  Ga.  11.  Continuance  refused  for  want  of:  22  Ga.  212.  Steps  must  have 
been  taken  to  procure  testimony,  before  continuance  granted  for  its  absence :  23 
Ga.  613.  Judge  should  inquire  what,  has  been  used  by  defendant,  before  re- 
fusing to  continue  criminal  case:  38  Ga.  50.  Want  of,  on  part  of  defendant, 
effect  of:  38  Ga.  491.  Party  moving  to  continue  must  show:  51  Ga.  241; 
53/149 ;  54/660 ;  58/577  ;  59/83. 

Discretion  of  court,  granting  or  refusing  a  continuance  is  a  matter  in,  and 
not  controlled  except  in  case  of  manifest  abuse :  39  Ga.  594 ;  37/678 ;  1/215 ; 
59/192 ;  41/102 ;  42/202 ;  44/511 ;  45/283  ;  46/209,  438 ;  47/598  ;  51/241 ;  53/84, 
602;  58/608.  Judge  is  not  bound  to  charge  continuance  to  either  party:  25 
Ga.  703.  When  continuances  are  exhausted,  judge  can  grant  further,  etc. :  21 
Ga.  576.    Must  injure  party,  to  be  controlled :  45  Ga.  283. 

Dismissal  after  notice,  continuance  no  obstacle  to,  where  proceedings 
fatally  defective :  82  Ga.  194. 

Docket,  no  continuance  because  case  is  not  on,  as  supposed  by  attorney:  55 
Ga.  209. 

Equitable  defense,  when  party  has,  court  of  law  may  grant  continuance  to 
allow  application  for  injunction :  35  Ga.  148.  Bare  statement  of  party  that  he 
is  desirous  to  file  bill,  not  sufficient  unless,  etc. :  37  Ga.  224. 

Exception,  grounds  for,  to  decision  refusing  continuance,  must  be  stated: 

22  Ga.  403. 

Excitement  in  the  public  mind,  etc.,  not  alone  sufficient  to  authorize  con- 
tinuance :  41  Ga.  527 ;  48/116 ;  54/371 ;  60/257.  Against  accused,  not  sufficiently 
shown  to  authorize  continuance  :  26  Ga.  593  ;  64/374. 

Fact  thought  of  since  trial  began,  no  cause,  for  continuance :  53  Ga.  84. 

Four  years  pendency  of  suit,  no  ground  alone  for  refusing  continuance  :  19 
Ga.  85. 

Garnishment,  duty  of  court  to  continue,  when  :  38  Ga.  603. 

General  continuances,  entered  on  bench-docket,  no  ground  for  nolpros.:  1 
Ga.  275. 

Interrogatories  not  returned,  due  diligence  must  be  shown,  to  get  contin- 
uance because  of:  21  Ga.  301.  As  to  failure  to  sue  out,  because  of  other  party's 
counsel :  23  Ga.  418  ;  see  also  42  Ga.  185  ;  44/659  ;  55/21,  209 ;  58/208. 

Juror  discovered  to  be  incompetent,  after  taken,  no  ground  for  continuance : 
26  Ga.  704. 

Laches,  when  defendant  not  entitled  to  continuance  because  of:  14  Ga.  14; 
20/693;  21/220. 

Mental  incapacity,  or  other  ailment  of  defendant,  as  ground  for  continuance, 
discretion  of  judge  not  controlled:  58  Ga.  392;  49/210. 

Mistake,  honest,  of  party  or  counsel,  that  would  work  injustice,  etc.,  will  be 
relieved  against  by  continuance,  even  in  progress  of  trial :  15  Ga.  306.  In  date 
of  attachment,  continuance  should  have  been  granted  to  allow  plaintiff  to 
show  :  41  Ga.  513.  Of  defendant,  in  believing  his  case  would  not  be  reached, 
no  cause  for  continuance:  43  Ga.  312. 

Motion  for  continuance,  all  grounds  in,  must  be  urged  at  once:  22  Ga.  231. 
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Newly  discovered  evidence  may  be  ground  for  continuance  even  after  trial  has 
commenced:  19  Ga.  630;  32/672.  Error  to  continue  for,  after  it  was  known 
that  jury  had  made  a  verdict :  34  Ga.  572.  New  trial  granted  for,  in  criminal 
case :  52  Ga.  509. 

New  trial,  withdrawal  of  debtor's  schedule  from  clerk's  office,  etc.,  was  good 
ground  for:  18  Ga.  50.  Eefusal  of  court  to  continue  on  account  of  absence  of 
material  witness  for  defendant,  ground  for:  30  Ga.  10.  No  ground  for,  that 
court  refused  continuance  for  absence  of  witness  who  came  in  and  testified  in 
the  case:  32  Ga.  406;  33/98.  Granted,  when  court  refused  to  continue  be- 
cause auditor's  report  was  just  in,  etc. :  37  Ga.  299.  Court  stating  motion  for 
continuance  was  for  delay,  no  ground  for:  52  Ga.  290.  Granted,  when  court 
refused  to  continue  second  suit  for  same  cause  of  action,  plaintiff  dismissing 
first:  44  Ga.  659.  Granted,  when  continuance  was  refused  on  account  of  ab- 
sent witness :  62  Ga.  362.  Not  granted,  when  judge  refused  to  continue  on  ac- 
count of  absent  witnesses,  but  had  them  brought  into  court:  66  Ga.  508. 

Partnership  first  denied  during  trial,  continuance  granted:  43  Ga.  506. 

Possessory  warrant,  parties  should  have  reasonable  time  to  bring  forward 
their  proof  in  :  15  Ga.  25. 

Prisoner,  new  trial  granted,  on  ground  of  not  having  use  of  his  faculties:  40 
Ga.  531 ;  but  see  64  Ga.  374. 

Providential  cause,  continuance  for,  not  chargeable  to  either  party:  19  Ga. 
587.  Absence  of  counsel  from :  45  Ga.  538.  Absence  of  party  for,  must  be 
shown  by  competent  evidence,  and  letter  not  sufficient:  52  Ga.  353.  Shown 
by  affidavit  of  sickness  of  party,  and  that  he  could  show  good  defense  by  his 
oath,  new  trial  granted:  63  Ga.  659. 

Scire  facias,  securities  on  criminal  bond  entitled  to  continuance  of,  when 
principal  too  sick  to  appear :  45  Ga.  9. 

Sheriff  allowed  a  continuance  when  a  traverse  was  filed  to  answer  in  rule 
against  him:  44  Ga.  593.  Answer  of,  lost,  no  ground  to  continue  rule:  43  Ga. 
250. 

Showing  for  continuance,  court  may  order  reduced  to  writing  and  sworn  to : 
42  Ga.  50.    Must  show  cause  not  existing  at  time  of  first,  etc. :  33  Ga.  207. 

Supreme  Court,  case  in,  not  continued  to  allow  party  to  amend  writ  of  er- 
ror: 2  Ga.  408.  Miscarriage  of  mail  in  transmission  of  papers,  no  ground  for 
continuing  case  in :  3  Ga.  415.  Case  in,  not  continued  for  absence  of  counsel, 
when  :  10  Ga.  46.  When  case  is  sent  back  from,  as  to  continuance:  21  Ga.  584. 
That  decision  Of ,  has  not  been  received,  no  ground  for  continuance:  30  Ga. 
237.  Case  dismissed  in,  will  be  reinstated  on  what  terms,  when  counsel  was 
detained  by  providential  cause:  63  Ga.  567.  Continuances  in:  41  Ga.  32; 
42/392;  48/615. 

Surprise  at  testimony  of  witness,  no  ground  for  continuance,  etc. :  33  Ga.  49 ; 
55/21.  When  it  is:  44  Ga.  543;  see  also  57  Ga.  453.  Unexpected  plea  as:  43 
Ga.  526. 

Terms,  case  that  has  been  continued  generally  for  many  terms,  should  be 
put  on,  and  not  peremptorily  dismissed:  37  Ga.  588. 

Verified,  facts  necessary  to  get  a  continuance,  must  be:  23  Ga.  582. 

Writ  of  error,  improper  granting  or  refusing  continuance,  ground  for:  3 
Ga.  185.  Founded  on  a  judgment  granting  a  continuance,  will  be  dismissed, 
etc. :  24  Ga.  169  ;  25/146. 
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SIXTH  TITLE. 

Of  Evidence. 


CHAPTER  1. 

GENERAL   PRINCIPLES. 

$$5i66,52oi.  §5142.  (3747.)  Object  of  evidence.  The  object  of  all  legal  investi- 
gation is  the  discovery  of  truth.  The  rules  of  evidence  framed  are 
with  a  view  to  this  prominent  end,  seeking  always  for  pure  sources 
and  the  highest  evidence. 

Construed :  63  Ga.  742 :  57/102. 

Cited.  Jury  may  consider  witness's  character  for  truth,  etc.,  if  known:  67 
Ga.  228,  237 ;  69/35 ;  66/584 ;  73/84 ;  see  also  12  Ga.  229.  All  reviewed  and  re- 
versed :  90  Ga.  266 ;  94/394 ;  92/149. 

$|>48i,6i58,  §5143.  (3748.)  Sundry  definitions.  Competent  evidence  is  that  which 
is  admissible.  Sufficient  evidence  is  that  which  is  satisfactory  for 
the  purpose.  Cumulative  evidence  is  that  which  is  additional  to  other 
already  obtained.  Direct  evidence  is  that  which  immediately  points 
to  the  question  at  issue.  Indirect  or  circumstantial  evidence  is  that 
which  only  tends  to  establish  the  issue  by  proof  of  various  facts,  sus- 
taining by  their  consistency  the  hypothesis  claimed.  Presumptive 
evidence  consists  of  inferences  drawn  by  human  experience  from  the 
connection  of  cause  and  effect,  and  observations  of  human  conduct. 

Evidence  entirely  circumstantial  ought  to  connect  the  defendant  with  the 
criminal  act:  26  Ga.  633.  Full  proof  and  preponderance  of  evidence,  reason- 
able doubt  applies  to  cases  of  every  degree :  18  Ga.  264.  Where  newly  discovered 
evidence  was,  and  when  not  merely  cumulative :  43  Ga.  596, 444 ;  41/657  ;  42/623 ; 
33/ Sup.  11 ;  27/329 ;  40/657 ;  57/329.  To  convict  on  circumstantial  evidence,  it 
must  exclude  every  reasonable  hypothesis  but  that  of  guilt:  46  Ga.  642,  637; 
53/196 ;  38/295 ;  34/342.  A  legal  charge  on  the  force  and  effect  of  circumstan- 
tial evidence :  23  Ga.  576 ;  43/484 ;  59/309,  738.  A  charge  that  was  not  legal : 
54  Ga.  157.  Proving  a  trust  by  circumstantial  evidence :  26  Ga.  625.  As  to 
the  force  and  effect  of  direct  and  of  circumstantial  evidence :  29  Ga.  287.  As  to 
confessions  of  guilt  being  direct  or  circumstantial  evidence :  47  Ga.  599.  Should 
be  no  conviction  on  suspicion  merely :  46  Ga.  637 ;  53/253,  255 ;  50/513 ;  57/482, 
483.  Discretion  of  judge  as  to  sentencing  prisoner  where  convicted  under 
circumstantial  evidence:  53  Ga.  195,196.  As  to  case  of  murder  where  direct 
evidence :  60  Ga.  251 ;  58/212,  215.  Questions  of  fact  in  cases  of  circumstantial 
evidence  are  for  the  jury  to  decide :  53  Ga.  195 ;  49/18 ;  60/258 ;  55/326 ;  59/738. 
Sufficiently  strong  circumstantial  evidence  to  convict  of  burglary:  55  Ga.  324; 
61/311 ;  59/457,  458;  58/79.  Where  not:  46  Ga.  642.  Section  referred  to  and 
construed:  63  Ga.  701,  702.  Motive,  tracks,  larceny,  arson,  all  a  chain  of  cir- 
cumstantial evidence :  63  Ga.  395.  Where  nurse  shown  to  be  guilty  of  battery 
on  a  child  from  marks  on  child's  person,  etc. :  64  Ga.  449. 
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Evidence  of  doubtful  admissibility  is  to  be  admitted  rather  than  excluded : 
82  Ga.  580. 

Marriage  may  still  be  established  by  circumstantial  as  well  as  direct  evi- 
dence, even  where  presumption  which  law  raises  from  cohabitation  and  repute 
rebutted :  83  Ga.  288. 

Evidence  not  admissible  if  offered  alone,  not  allowed  as  cumulative  to  that 
which  is  admissible :  85  Ga.  751. 

Though  policy  stipulates  that  proof  of  death  must  be  "direct  and  positive," 
circumstantial  evidence  alone  may  be  sufficient :  85  Ga.  751. 

Unsigned  notes,  and  receipts  upon  a  fi.fa.,  not  of  themselves  evidence:  89 
Ga.  434. 

To  prove  fact  of  fraud  or  undue  influence  in  execution  of  will,  declarations 
of  testator  incompetent,  though  they  may  be  competent  as  indicia  that  influ- 
ences, otherwise  established,  had  effect:  94  Ga.  804. 

§5144.  (3749.)  Amount  of  mental  conviction.  Moral  and  reasonable 
certainty  is  all  that  can  be  expected  in  legal  investigation.  In  all 
civil  cases  the  preponderance  of  testimony  is  considered  sufficient  to 
produce  mental  conviction.  In  criminal  cases  a  greater  strength  of 
mental  conviction  is  held  necessary  to  justify  a  verdict  of  guilty. 

Notes  from  Code  of  1882 : 

Mental  conviction,  when  error  to  charge  that  evidence  should  be  clear  and 
explicit:  7  Ga.  471,  472.  The  clearest  evidence  is  not  always  the  most  trust- 
worthy :  56  Ga.  89.  "The  exclusion  of  reasonable  doubt,  in  some  civil  cases,  as 
held  requisite  in  11  Ga.  160,  and  30  Ga.  619,  means  no  more  than  that  the  jury 
must  be  satisfied"  :  56  Ga.  168.  "There  is  certainly  a  difference  in  the  strength 
of  conviction  required  by  law  in  the  two  classes  of  cases,  civil  and  criminal"  : 
56  Ga.  170. 

Moral  and  reasonable  certainty,  on  trial  of  criminal  cases,  and  not  mathe- 
matical or  metaphysical  certainty,  is  all  that  the  law  requires  or  is  attain- 
able: 6  Ga.  276;  64/349.  Testimony  may  be  satisfactory,  although  not  wholly 
unimpeached :  57  Ga.  284. 

Preponderance  of  testimony:    See  notes  to  section  5146. 

Eeasonable  doubt,  the  doubts  of  a  jury  to  justify  an  acquittal  should  be  rea- 
sonable, and  not  a  mere  vague  conjecture  or  possibility  of  the  innocence  of  the 
accused:  6  Ga.  276;  22/235.  In  a  murder  case,  where  the  homicide  was  ad- 
mitted and  the  question  was  as  to  grade  of  the  offense,  or  whether  it  was  justi- 
fiable homicide,  a  charge  "that  a  reasonable  doubt  was,  when  it  was  doubtful 
whether  a  homicide  had  been  committed,  and  if  committed,  whether  the  ac- 
cused was  the  slayer,"  was  held  error:  10  Ga.  101.  Doctrine  of  reasonable 
doubt  in  criminal  cases  extends  to  cases  of  every  degree :  18  Ga.  264.  If  there 
be  a  reasonable  doubt  resting  on  the  minds  of  the  jury  whether  the  crime 
charged  was  committed,  they  ought  to  acquit:  20  Ga.  156.  Juries  must  not 
give  their  verdict  against  the  prisoner  without  plain  and  manifest  proof  of  his 
guilt,  which  implies  that  when  there  is  a  doubt  the  consequence  should  be  ac- 
quittal: 22  Ga.  212,  235.  Reasonable  doubt  as  to  guilt  ought  to  acquit:  29 
Ga.  433.  When  proof  in  favor  of  a  defendant  is  stronger  and  more  direct  than 
that  against  him,  there  is  room  for  reasonable  doubt :  24  Ga.  427.  If  the  doubts 
are  reasonable,  it  is  immaterial  whether  they  arise  from  a  usual  or  an  unusual 
cause :  30  Ga.  872.  As  to  a  matter  descriptive  of  the  person :  33  Ga.  4.  "Matters 
of  fact  are  proved  by  moral  evidence,  alone  and  the  most  that  can  be  said  of 
such  things  is  that  there  is  no  reasonable  doubt  concerning  them"  :  33  Ga.  268. 
"The  testimony  must  convince  the  understanding  beyond  a  reasonable  doubt" : 
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38  Ga.  191 ;  48/458;  20/167.  To  refuse  to  charge  that  if  from  "any  cause"  the 
jury  have  doubts  of  the  prisoner's  guilt,  etc.,  not  error:. 39  Ga.  491.  "A  rea- 
sonable doubt  is  such  a  one  as  an  upright  man  might  entertain  in  an  honest 
investigation  after  truth  from  the  evidence,"  is  more  favorable  perhaps  to 
defendant,  than  a  strictly  accurate  definition  might  warrant:  47  Ga.  529.  Ke- 
fusal  to  charge  jury  "that  if  they  entertained  doubts  as  to  the  law,  the  pris- 
oner is  just  as  much  entitled  to  the  benefit  of  those  doubts  as  if  they  applied 
to  the  facts,"  not  error:  48  Ga.  66 ;  but  see  25  Ga.  531 ;  18/194.  To  authorize  a 
new  trial  by  Supreme  Court  on  ground  of  reasonable  doubt,  "the  failure  in  the 
testimony  to  establish  guilt  must  be  so  complete  as  to  make  doubt  and  uncer- 
tainty inevitable"  :  48  Ga.  460.  It  is  not  error,  in  charging  on  reasonable  doubt, 
to  tell  the  jury  "that  they  should  reconcile  the  testimony  if  possible,  and 
if  not,  to  believe  those  whom  they  thought  entitled  to  credit":  57  Ga.  184; 
30/619.  In  civil  cases,  the  jury  is  not  obliged  as  a  matter  of  law  to  give  the 
benefit  of  the  doubt  to  the  defendant :  57  Ga.  284.  See  further,  as  to  reason- 
able doubt  in  civil  cases:  11  Ga.  621;  56/168-170;  62/336;  30/619.  A  proper 
charge  as  to  reasonable  doubt :  63  Ga.  601 ;  48/66 ;  38/508.  See  notes  to  sec- 
tion 987  of  Penal  Code. 

Notes  from  decisions  since  Code  of  1882 : 

Clear  and  conclusive  proof  not  required  in  equity  case :  65  Ga.  482.  Doc- 
trine that  estoppels  not  generally  favored  had  no  application  to  plea  of  accord 
here,  and  it  was  error  to  require  clearer  proof  than  in  ordinary  civil  cases:  74 
Ga.  712.  To  set  aside  confession  of  judgment  by  attorney  of  record,  "the 
strongest  and  most  satisfactory  evidence"  is  required:  74  Ga.  752.  Evidence 
to  correct  mistake  in  voluntary  deed  must  be  clear  and  unequivocal,  but  need 
not  exclude  reasonable  doubt :  73  Ga.  647. 

Charge  here  sufficiently  distinguished  between  weight  of  evidence  neces- 
sary in  civil  cases,  and  to  convict  of  crime:  75  Ga.  671.    Cited :  71  Ga.  263. 

Slander,  in  suit  for,  imputing  crime,  plea  of  justification,  evidence  should  be 
strong  enough  to  convict  plaintiff,  if  prosecuted  criminally :  66  Ga.  521.  Ap- 
plicable to  action  for  libel  defended  by  justifying,  although  plea  imputes  crime 
to  plaintiff:  92  Ga.  640. 

§5145.  Preponderance  of  evidence.  By  preponderance  of  evidence  is 
meant  that  superior  weight  of  evidence  upon  the  issues  involved, 
which,  while  not  enough  to  wholly  free  the  mind  from  a  reasonable 
doubt,  is  yet  sufficient  to  incline  a  reasonable  and  impartial  mind  to 
one  side  of  the  issue,  rather  than  to  the  other. 

Eeasonable  doubt,  in  civil  case  plaintiff  not  bound  to  prove  case  beyond  a 
reasonable  doubt:  76  Ga.  339.  Excepting  party  not  bound  to  prove  auditor's 
report  incorrect  beyond  reasonable  doubt:  76  Ga.  420.  Existence  of  parol  gift 
from  father  to  son  must  be  shown  beyond  reasonable  doubt.  In  suit  against 
railroad  for  homicide,  no  element  required  to  be  established  beyond  reason- 
able doubt:  94  Ga.  447.  Improvements  by  donee  need  not  be  proved  beyond 
reasonable  doubt,  to  show  parol  gift:  76  Ga.  420.  Erroneous  charge  that  onus 
on  defendant  in  ejectment  to  show  beyond  reasonable  doubt  that  his  title  bet- 
ter than  plaintiff's,  harmless  here:  78  Ga.  310.  In  support  of  plea  that  guano 
not  inspected  and  branded,  not  necessary  to  show  fact  beyond  reasonable 
doubt :  67  Ga.  512.  Defense  to  trover,  that  plaintiff  conveyed  to  defendant's 
grantor  to  defeat  creditors,  maxim  "in  pari  delicto,"  etc.,  being  invoked,  must 
be  proven  beyond  reasonable  doubt:  81  Ga.  154.  Charge  "if  you  have  any 
doubt  whether  plaintiff's  case  made  out,  defendant  entitled  to  verdict,  etc.," 
ex*roneous :  84  Ga.  592. 
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§5146.  How  determined.     In  determining  where  the  preponderance  *|  ^|- |®.. 
of  evidence  lies,  the  jury  may  consider  all  the  facts  and  circum-  ^  £*■  %f- 
stances  of  the  case,  the  witnesses'  manner  of  testifying,  their  intelli-  $||||6' 5294' 
gence,  their  means  and  opportunity  for  knowing  the  facts  to  which 
they  testified,  the  nature  of  the  facts  to  which  they  testified,  and 
the  probability  or  improbability  of  their  testimony,  their  interest 
or  want  of  interest,  and  also  their  personal  credibility  so  far  as  the 
same  may  legitimately  appear  from  the  trial.     The  jury  may  also 
consider  the  number  of  the  witnesses,  though  the  preponderance  is 
not  necessarily  with  the  greater  number. 

Jury  may  consider  witness's  character  for  truth,  etc.,  if  known :  67  Ga.  228, 
237 ;  69/35 ;  66/584 ;  73/84 ;  see  also  12  Ga.  229.  All  reviewed  and  reversed :  90 
Ga.  266;  94/394;  92/149. 

Where  jury  cannot  reconcile  testimony,  may  find  according  to  preponder- 
ance :  68  Ga.  511. 

After  complying  with  jury's  request  for  recharge  on  special  phase  of  case, 
court  may  volunteer  recharge  on  general  rule  as  to  preponderance  of  evidence. 
Remark  that  by  observing  that  rule  they  ought  not  to  find  any  difficulty, 
not  intimation  :  83  Ga.  540 ;  88/56. 

Finding,  here,  sustained  by  preponderance  of  evidence:  77  Ga.  234. 

After  charge  that  onus  on  plaintiff  to  make  out  case,  general  doctrine  as  to 
preponderance  of  evidence  not  essential :  88  Ga.  439. 

Construction  of  plaintiff's  testimony,  which  harmonizes  it  all,  adopted, 
though  fatal  to  plaintiff's  case :  81  Ga.  602.  Ambiguous  evidence  of  party  con- 
strued most  strongly  against  him :  88  Ga.  478 ;  see  also  77  Ga.  369.  Answer  to 
money  rule  stands,  where  no  evidence  inconsistent  therewith  adduced :  88  Ga. 
590. 

§5147.  (3750.)  Same  rules  in  all  courts  and  cases.  Generally  the 
rules  of  evidence  are  the  same  in  all  the  courts  of  this  State,  and 
upon  every  trial  the  exceptions  exist  only  by  express  statute. 

Marriage  may  still  be  established  by  circumstantial  as  well  as  direct  evi- 
dence, even  where  presumption  which  law  raises  .from  cohabitation  and  repute 
rebutted :  83  Ga.  288. 

§5148.   (3751. )  Matters  judicially  recognized.    The  existence  and  ter-  §51846, 5210, 

,  ''I'M    ,     ')_»>')„ 

ntorial  extent  of  States,  their  forms  of  government,  and  symbols  of 
nationality,  the  laws  of  nations,  and  general  customs  of  merchants, 
the  admiralty  and  maritime  courts  of  the  world  and  their  seals,  the 
political  constitution  and  history  of  our  own  government,  as  well  as 
the  local  divisions  of  our  own  State,  the  seals  of  the  several  depart- 
ments of  the  government  of  the  United  States,  and  of  the  several 
States  of  the  Union,  and  all  similar  matters  of  public  knowledge, 
are  judicially  recognized  without  the  introduction  of  proof. 

Corporation's  existence  as  a  person  capable  of  contracting  in  another  State: 
14  Ga.  328.  When  existence  of  a  corporation  in  another  State  must  be  proved : 
27  Ga.  76.  Courts  take  notice  of  repair  and  rebuilding  of  Western  and  Atlantic 
Railroad  by  Federal  authority,  as  matter  of  public  knowledge  and  history:  39 
Ga.  610.  Public  history :  44  Ga.  303 ;  47/26.   Federal  occupation  during  the  war : 
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52  Ga.  639.  That  the  county  of  DeKalb  is  in  Georgia:  46  Ga.  197.  Courts  pro- 
ceeding according  to  their  knowledge  of  laws  of  another  State :  12  Ga.  582. 
Courts  taking  cognizance  of  Governor's  proclamation  :  41  Ga.  114.  Bankruptcy 
shown  on  vesting  of  property  of  bankrupt  in  assignee :  49  Ga.  361.  Of  the  days 
of  the  month:  51  Ga.  427.  Courts  will  not  take  judicial  cognizance  of  what 
transpired  before  them,  unless  record  of  proceeding  gxhibited  as  evidence:  60 
Ga.  409 ;  53/241. 

Bankruptcy  no  bar  to  judgment  unless  same  pleaded  and  proven,  notwith- 
standing judge's  knowledge  thereof:  65  Ga.  466. 

Bank  charter  is  public  law  and  courts  take  cognizance  thereof:  66  Ga.  177 ; 
see  also  31  Ga.  69. 

Courts  take  cognizance  of  public  event  like  "Sherman's  march  to  the  sea," 
and  time  thereof :  67  Ga.  260. 

That  Columbus,  Georgia,  is  in  Muscogee  county :  67  Ga.  769. 

State  courts  take  judicial  cognizance  that  particular  county  is  in  certain 
division  and  district  of  United  States :  68  Ga.  394. 

As  to  removal  of  causes  from  State  to  United  States  courts  under  Act  of 
Congress,  1875:  68  Ga.  394. 

Supreme  Court  will  judicially  notice  that  city  is  in  certain  county :  71  Ga. 
406. 

Names  of  companies  chartered  by  legislature,  judicially  noticed :  72  Ga.  28. 

Where  name  imports  corporation,  court  will  take  judicial  knowledge  of  cor- 
porate character :  78  Ga.  40. 

Supreme  Court  will  take  notice  of  who  are  the  public  officers  of  Georgia, 
where  the  law  requires  the  Governor  to  commission  them :  80  Ga.  506. 

Existence  of  city  ordinance  not  judicially  noticed  ;  question  of  fact  merely : 
81  Ga.  397  ;  see  also  77  Ga.  663 ;  80/497. 

That  railroad  chartered  by  this  State  is  common  carrier,  judicially  noticed : 
89  Ga.  550. 

That  railroad  located  partly  in  Georgia  and  partly  in  Alabama:  91  Ga.  226. 

$$2321,5163.  §5149.  (3752.)  Presumptions  of  law  and  fact.  Presumptions  are 
either  of  law  or  of  fact.  The  former  are  conclusions  and  inferences 
which  the  law  draws  from  given  facts.  The  latter  are  exclusively 
questions  for  the  jury,  to,  be  decided  by  the  ordinary  test  of  human 
experience. 

Notes  from  Code  of  1882 : 

Acts  of  the  legislature  constitutionally  organized,  presumed  to  be  constitu- 
tional, etc. :  9Ga.  253;  13/83;  16/102;  34/309;  35/124;  44/77,649. 

Agency,  presumption  of,  from  acts  of  parties:  39  Ga.  586. 

Alteration  of  instrument,  presumed  to  have  been  done  at  time  of  execution, 
until  contrary  is  shown,  but  whole  matter  left  to  the  jury  :  17  Ga.  558;  45/539. 
When  in  different  handwriting  and  no  presumption  :  31  Ga.  371. 

Administration,  when  presumed:  18  Ga.  520-524.     When  not:  20  Ga.  135. 

Book  account,  presumption  as  to  correctness  of,  etc. :  31  Ga.  346. 

Character,  presumption  of  law,  of  good,  till  contrary  is  shown  :  31  Ga.  331. 

Charge  of  court  below  not  excepted  to,  presumed  to  be  on  the  law  and  facts  : 
54  Ga.  45  ;  53/252,  253 ;  57/92 ;  56/458. 

Damage  presumed  whenever  rights  of  a  party  have  been  withheld  or  vio- 
lated: 16  Ga.  6,  7. 

Deed,  presumed  that  acknowledgment  of,  was  made  when  it  purports  to 
have  been  executed  at  time  of  date:  1  Ga.  3. 
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Duties,  official  and  social,  every  man  presumed  to  perform,  until  contrary  is 
proved  :  1  Ga.  3,  279 ;  6/188,  491 ;  36/442  ;  39/22  ;  43/464 ;  45/362 ;  56/547. 

Estate,  distribution  of,  prima  facie  presumed  to  have  been  by  legal  meth- 
ods :  48  Ga.  332. 

Facts,  presumptions  of,  jury  must  determine:  56  Ga.  294;  58/226;  49/19. 

Fi.  fa.,  when  presumption  that  seizure  of  property  to  satisfy,  has  satisfied, 
not  rebutted,  etc.:  20  Ga.  210.  Collection  of  money  by  sheriff  on,  affords  a 
presumption  that  legal  owner  got  it :  29  Ga.  67.  When  in  hands  of  sheriff,  by 
due  course,  presumed  to  remain  there  during  his  office,  until  contrary  shown: 
54  Ga.  507. 

Guilt,  conscious,  presumption  raised  by  escape  of  prisoner  maybe  rebutted, 
etc. :  25  Ga.  527.  General  verdict  of  guilty  presumed  to  be  for  highest  offense 
charged  in  the  indictment :  43  Ga.  218. 

Hire,  when  presumed  hiring  was  for  the  year:  30  Ga.  423. 

Indorsement,  presumption  as  to,  when  plaintiff's  name  is  on  back  of  note 
sued  on :  49  Ga.  486,  487. 

Insanity,  not  to  be  presumed :  56  Ga.  463 ;  7/484. 

Intention,  is  a  natural  presumption  that  mere  intent  to  do  that  which  they 
have  the  right  and  power  to  do,  rather  than  what  is  beyond  their  right  and 
power:  29  Ga.  384.  As  to  presumption  that  a  man  intends  the  natural  and 
probable  consequence  of  his  own  acts:  55  Ga.  497. 

Jurisdiction,  court  presumed  to  have:  24  Ga.  245. 

Judgment,  presumed  to  be  paid  after  twenty  years,  but  presumption  may 
be  rebutted :  10  Ga.  178 ;  36/388 ;  47/362,  540. 

Law,  presumption  of,  that  owner  of  property  is  acquainted  with  its  condi- 
tion :  48  Ga.  152. 

Lessor  and  lessee,  as  to  presumption  of  acquiescence  of  lessors  in  acts  of 
lessee,  on  the  premises:  30  Ga.  945,  946. 

Lex  loci,  of  contract  not  made  in  this  State,  presumed  to  be  same  till  con- 
trary is  shown :  41  Ga.  449.  In  action  against  a  railroad  for  injury  to  a  person 
in  Alabama,  common  law  presumed  to  be  in  force  in  that  State :  43  Ga.  461. 

Legitimacy  presumed :  15  Ga.  160. 

Life,  the  civil  law  will  presume  a  person  living  at  a  hundred  years  of  age, 
and  the  common  law  does  not  stop  much  short  of  this :  24  Ga.  494 ;  but  see  1 
Ga.  538-543 ;  21/301. 

Loss  of  paper,  positive  proof  of,  not  required,  but  sufficient  to  raise  reason- 
able presumption  of  loss,  and  this  presumption  may  arise  from  lapse  of  time, 
etc. :  6  Ga.  188. 

Malice,  the  law  presumes,  in  case  of  homicide :  41  Ga.  484, 485 ;  35/75.  Law 
does  not  presume,  against  a  judicial  officer,  because  he  renders  an  illegal  judg- 
ment :  48  Ga.  354. 

Marriage  once  shown,  presumed  to  continue:  62  Ga.  408. 

Notes,  credit  on,  put  there  by  maker,  affords  presumption  that  all  cross-de- 
mands are  covered  by  it:  30  Ga.  829 ;  50/571.  Given  due,  or  due  one  day  after 
date,  do  not  belong  to  that  class  of  paper  in  which  presumptions  are  in  favor 
of  holder,  etc. :  32  Ga.  109.  Of  same  date  of  bill  of  sale,  and  cut  from  same 
paper,  presumption  is  they  were  for  the  property  conveyed  by  the  writing:  33 
Ga.  159.  New  note  for  less  amount  than  old  one,  presumed  settlement  of  all 
cross-demands :  57  Ga.  223. 

Owner  of  a  lot  presumed  to  know  its  condition :  48  Ga.  152. 

Officer,  presumed  that  he  does  his  duty :  39  Ga.  22 ;  6/198 ;  60/581,  582. 

Possession  of  personal  property  by  vendor  after  sale,  presumption  of  fraud 
arising  therefrom  may  be  explained,  etc. :  20  Ga.  429.  Joint,  of  property,  pre- 
sumption of  title  in  person  exercising  acts  of  control,  etc. :  25  Ga.  28. 
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Production  of  evidence,  failure  in,  presumption  as  to:  54  Ga.  273;  56/168; 
61/225;  59/473. 

Railroad,  presumption  against  company,  when  damage  has  ensued  from  the 
running  of  the  cars :  49  Ga.  373 ;  60/492 ;  56/457 ;  60/339 ;  64/475. 

Rebutted  by  evidence,  presumption  of  law  or  fact  may  be :  20  Ga.  480 ;  31/641. 

Time  elapsing,  loss  of  paper  presumed :  6  Ga.  188. 

Warrant,  in  land  court  proceeding,  no  presumption  from  issuing  of,  of  notice 
or  certificate :  33  Ga.  296. 

Witness  presumed  to  be  competent :  3  Ga.  277. 

See  notes  to  section  988  of  Penal  Code. 

Notes  from  decisions  since  Code  of  1882  : 

See  notes  to  section  5163. 

Act  of  legislature  not  declared  unconstitutional  on  account  of  presumption : 
69  Ga.  409. 

Excessive  levy  not  presumed  from  fact  that  property  did  not  bring  full  value 
at  tax  sale :  65  Ga.  366. 

Presumed  that  portions  of  bill  of  exceptions  stricken  out  were  stricken  by 
judge,  when :  68  Ga.  27. 

No  presumption  that  home  port  of  vessel  is  place  of  citizenship  of  owner : 
69  Ga.  409. 

Presumption  that  corporation  exercising  rights  acquired  by  eminent  domain 
has  paid  just  compensation :  72  Ga.  887. 

Payment  of  note  presumed  from  its  being  found  in  deceased  debtor's  effects : 
72  Ga.  899. 

If  intestate  paid  notes  in  lifetime,  presumption  is  that  he  would  have  taken 
them  up :  65  Ga.  221. 

Service  on  non-resident  partner  presumed  where  firm  represented  by  coun- 
sel and 'judgment  against  him  acquiesced  in  fifteen  years:  75  Ga.  215. 

Jury  may  infer  against  party  failing  to  bring  out  facts  within  his  knowl- 
edge, so  as  to  clear  up  case :  77  Ga.  781. 

General  presumption  of  law  that  every  man  does  his  duty,  open  to  abuse: 
79  Ga.  278. 

Presumption  of  marriage  from  cohabitation  and  repute  is  one  of  law. 
No  such  presumption  where  subsequent  marriage  with  another  woman  ac- 
tually proved,  but  first  alleged  marriage  passed  on  by  jury  from  all  evidence, 
direct  and  circumstantial,  independently  of  any  legal  presumption :  83  Ga.  287. 

Prima  facie  evidence  is  such  evidence  as  in  judgment  of  law  is  sufficient, 
and  if  not  rebutted,  remains  sufficient :  83  Ga.  635. 

Rebuttable  by  evidence  of  additional  facts  consistent  with  its  truth  but 
tending  to  opposite  conclusion  :  83  Ga.  627. 

Convicts,  received  by  penitentiary  company,  are  presumed  to  have  been  le- 
gally convicted,  in  suit  for  breach  of  bond :  85  Ga.  159. 

Master  presumed  to  know  of  defects  in  machinery,  if  should  have  known  of 
same.  The  patent  character  and  age  of  a  defect  may  indicate  that  the  master 
should  have  known  of  it:  86  Ga.  418. 

Payment  presumed  to  be  in  accordance  with  contract,  not  shown  to  be  con- 
trary: 86  Ga.  531. 

Damage  bond  in  claim  case  presumed  given,  and  if  not  in  office,  treated  as 
lost,  etc. :  91  Ga.  130. 

Goods  received  by  railroad  company  from  connecting  line,  presumed  received 
"as  in  good  order"  :  91  Ga.  115 ;  see  also  66  Ga.  251.     See  notes  to  section  2298. 

Degree  of  evidence  to  overcome  presumption,  from  municipal  legislation, 
that  lands  taken  for  public  use,  etc. :  91  Ga,  462. 
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No  presumption  of  law  that  bonds,  held  by  creditor  as  collateral  security,  are 
worth  face  value :  91  Ga.  625. 

Presumed  that  document  admitted  in  evidence,  over  objection,  was  duly 
proven :  92  Ga.  105. 

Absence  from  brief,  of  preliminary  proof  of  document  in  evidence,  not  war- 
rant conclusion  that  document  admitted  without  proof:  92  Ga.  105. 

Alterations,  unless  contrary  appears,  presumed  to  have  been  made  before 
instrument  executed,  when  :  92  Ga.  233  ;  see  also  17  Ga.  558  ;  45/539. 

Common  law  presumed  to  prevail  in  another  State,  unless  contrary  appears : 
70  Ga.  271;  92/237,241. 

Payment  on  account  presumed  applied  to  note  produced  by  defendant  at 
trial,  and  not  to  two  notes  sued  on :  92  Ga.  254. 

Order  which  must  be  granted  in  term  time,  presumed  so  granted  :  92  Ga.  366. 

Judgment  against  appellant  and  surety  presumed  here  entered  by  counsel 
alone,  and  not  by  court :  92  Ga.'751. 

Awnings  over  sidewalks  in  city  presumably  erected  under  license  from  city : 
93  Ga.  68. 

Clerk  of  court  issued  execution  for  witnesses'  fees,  presumed  to  have  in- 
formed himself  as  to  amounts  due :  93  Ga.  577. 

No  presumption  of  law  that  boy  ten  to  fourteen  years  old  not  capable  of 
exercising  care  to  avoid  injury  by  railroad  trains,  etc.:  93  Ga.  511,  743;  see 
also  81  Ga.  397  ;  83/512 ;  84/320 ;  87/491. 

Title  presumed  to  follow  possession  :  95  Ga.  59  ;  see  also  73  Ga.  171. 

Presumed  that  comptroller-general  properly  advertised  property  before  sell- 
ing: 94  Ga.  283. 

Honesty,  cashier's  character  for,  proven  good  when  employed,  bank  cannot 
rely  on  presumption  that  he  remains  so,  relatively  to  care  of  property  on  de- 
posit: 95  Ga.  396,  397. 

85150.  (3753.)  Estoppels.    Presumptions  of  law  are  sometimes  con-  $$3122, 3608, 

3823  5235 

elusive,  and  an  averment  to  the  contrary  will  not  be  allowed.  These  5233! 
are  termed  estoppels,  and  are  not  generally  favored.  Among  these 
are  the  presumptions  in  favor  of  a  record  or  judgment  unreversed; 
of  the  proper  conduct  of  courts  and  judicial  officers  acting  within 
their  legitimate  sphere;  of  other  officers  of  the  law,  after  lapse  of 
time  has  rendered  it  dangerous  to  open  the  investigation  of  their  acts 
in  regard  to  mere,  formalities  of  the  law;  of  ancient  deeds,  and  other 
instruments  more  than  thirty  years  old,  when  they  come  from  the 
proper  custody,  and  possession  has  been  held  in  accordance  with 
them;  recitals  in  deeds,  except  payment  of, purchase-money,  as  against 
the  grantor  acting  in  his  own  right,  and  sui  juris  and  his  privies  in 
estate,  blood,  and  in  law;  the  landlord's  title,  as  against  his  tenant, 
while  tenant  in  possession;  solemn  admissions  made  in  judicio,  and 
other  admissions  upon  which  other  parties  have  acted,  either  to 
their  own  injury  or  the  benefit  of  the  persons  making  the  admissions; 
and  similar  cases  where  it  would  be  more  unjust  and  productive  of 
more  evil  to  hear  the  truth  than  to  forbear  the  investigation. 

Notes  from  Code  of  1882  : 
Acquiescence,  there  may  be  estoppel  by :  21  Ga.  187  ;  23/249 ;  30/780 ;  39/381, 
672;  42/209,  210;  19/448;  48/109;  43/56,  278;  53/317;  54/387;  56/161;  60/489. 
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Acts  and  declarations,  party  having  paramount  title  estopped  by  his  own, 
from  asserting  it :  16  Ga.  593 ;  29/312. 

Act  of  legislation,  party  estopped  by :  53  Ga.  467.  When  fact  recited  in,  was 
not  an  estoppel :  11  Ga.  460. 

Administrator  estopped  from  reselling  fee  in  land :  61  Ga.  107, 108.  Admin- 
istratrix not  estopped  by  unlawful  sale  as  an  individual,  from  recovering  prop- 
erty so  sold  :  57  Ga.  425. 

Admissions,  party  not  concluded  by,  unless  acted  on:  12  Ga.  53;  13/516; 
23/521;  29/312;  30/722;  39/617;  40/184;  38/458.  By  one  other  than  the  pris- 
oner, that  he  did  the  shooting,  not  admissible  in  evidence:  57  Ga.  102.  When 
doctrine  of,  did  not  apply  to  non-negotiable  note :  57  Ga.  398. 

Affidavit  on  back  of  mortgage,  party  making,  estopped  from  denying,  etc. : 
45  Ga.  483. 

Arbitration  under  railroad  charter,  when  no  estoppel:  43  Ga.  200.  When 
sheriff  not  estopped  from  denying  recitals  of  award  in  money  rule :  53  Ga.  554. 

Attorney  of  record  for  plaintiff  estopped  from  urging  invalidity  of  judg- 
ment :  59  Ga.  327. 

Claimant  not  estopped  from  seating  up  title  by  suing  another  who  gave  mort- 
gage on  his  own  land,  if  he  gave  notice:  54  Ga.  177.  Under  deed  by  sheriff, 
when  estopped :  55  Ga.  613.  Where  affidavit,  estopped  from  excepting  to  levy : 
59  Ga.  850.  Not  estopped  from  setting  up  that  one  was  a  "cropper"  and  not  a 
tenant,  although  he  took  a  landlord's  lien  from  him :  61  Ga.  488. 

Corporation,  when  parties  as  to,  estopped :  58  Ga.  281. 

Damages,  where  discharged  employee  obtained  judgment  for  part,  not 
estopped  from  recovering  balance  of  damages  for  remnant  of  the  year :  53  Ga.  82. 

Deeds,  as  to  ancient:  43  Ga.  351.  Bill  for  correction  of  boundaries,  and  com- 
pensation for  representation  in  a  deed  testamentary:  45  Ga.  456,  457.  By  ac- 
ceptance of  trust  under  a  deed,  estopped  from  repudiating  it :  54  Ga.  485 ;  45/111 ; 
32/53.  Bepresentation  in  writing  may  be  contradicted  by  parol,  except  where 
it  operates  by  way  of  estoppel :  57  Ga.  181.  Recitals  in  deed  may  bind  parties, 
and  those  claiming  under  them,  and  not  bind  one  claiming  under  independent 
title :  48  Ga.  329.  Recital  to  be  an  estoppel  must  be  of  something  material :  53 
Ga.  468.  Estoppel  by  deed  defined :  49  Ga.  351.  When  plaintiff,  accepting  a  deed 
reciting  a  homestead  in  property,  could  not  deny  validity  of  the  homestead: 
59  Ga.  355.  Where  vendor  bound  by  representations  as  to  an  ally,  although 
not  mentioned  in  the  deed :  59  Ga.  450. 

Dower,  in  application  for,  contestant  was  estopped  from  denying  husband 
died  seized  and  possessed,  when:  55  Ga.  613. 

Duress,  when  wife  estopped  from  insisting  deed  was  made  under,  of  husband : 
58  Ga.  276. 

Equitable  lien,  suing  out  distress  warrant  was  no  estoppel  from  urging :  13 
Ga.  486,  491. 

Estoppel  defined  and  doctrine  of,  discussed :  13  Ga.  491.  Must  be  mutual  to 
be  binding:  23  Ga.  528;  56/297-300.  Estoppel  in  pais  defined:  54  Ga.  584; 
60/42;  53/439;  17/449;  13/486-492;  40/184. 

Favored,  estoppels  are  not:  47  Ga.  628;  46/101 ;  11/271. 

Former  recovery,  held  no  bar  to  another  action,  when  :  6  Ga.  495 ;  62/675. 

Heirs,  estopped  by  receipt  of  share  of  proceeds  of  land  :  33  Ga.  163. 

Injury,  when  there  is  not,  to  one,  or  advantage  to  another,  doctrine  of  estop- 
pel did  not  obtain  :  20  Ga.  600. 

Judgment  or  decree  is  an  estoppel  to  the  parties  thereto  and  their  privies: 
11  Ga.  265.  Should  estoppel  by  judgment  or  decree  be  pleaded?  11  Ga.  265. 
Where  purchaser  of  land,  after  mortgage  by  vendor,  could  not  attack  mortgage 
judgment:  38  Ga.  597-602.    Motion  to  open  judgment  did  not  estop  motion  to 
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set  aside  for  want  of  service :  47  Ga.  628.  When  refusal  of  one  injunction  did 
not  estop  from  asking  for  another  in  the  same  case :  41  Ga.  544.  Estoppel  by 
judgment  of  court  of  ordinary :  42  Ga.  398.  As  to  conclusiveness  of  courts  of 
concurrent  and  exclusive  jurisdiction  :  49  Ga.  412 ;  55/354.  Judgment  in  another 
State  as  an  estoppel  to  suit  here :  45  Ga.  329  ;  60/70.  As  to  conclusiveness  of 
judgment  in  District  Court  of  the  United  States,  in  State  court:  48Ga.50.  Judg- 
ment affirmed  by  Supreme  Court,  conclusive :  54  Ga.  486-490.  When  purchaser 
from  vendor  before  claim,  not  estopped  by  judgment  against  him  to  which 
vendee  was  not  a  party :  55  Ga.  399.  When  former  adjudication  will  not  estop 
from  a  subsequent  suit :  59  Ga.  164,  165. 

Light  and  air,  when  vendor  of  house  estopped  from  excluding :  58  Ga.  268 ; 
69/219. 

Married  woman,  concluded  by  final  judgment:    61  Ga.  512.    Doctrine  of 
estoppel  applies  to,  when :  60  Ga.  42.     When  not  estopped  by  recital  in  mort- 
gage :  53  Ga.  436.    When  not  estopped  from  suing  vendor  for  money  :  61  Ga.  662. 
Minor,  estoppel  sometimes  arises  against,  by  his  silence  at  a  sale  of  his  prop- 
erty :  9  Ga.  23-28.     When  not :  59  Ga.  722. 

Mortgage,  by  accepting  joint,  of  husband  and  wife,  indorser  for  husband  not 
estopped  from  denying  wife's  title  to  the  land :  54  Ga.  614.  When  mortgagee 
estopped  by  his  silence,  as  against  a  bona  fide  purchaser  of  property  at  mortgage 
sale:  43  Ga.  449;  52/183. 

Note,  principal  giving  to  factor  his  note  in  settlement,  was  no  estoppel  as 
to  principal;  an  accord,  but  not  satisfaction:  52  Ga.  41.  Maker  of  note 
estopped  from  pleading  failure  of  consideration  as  against  purchaser:  60 Ga. 
108. 

Officers,  of  court  and  judicial,  as  to  presumption  of  proper  conduct  of:  1  Ga. 
3,275;  6/188,494;  36/442;  39/22;  45/414. 

Owner  giving  notice  of  his  title  at  sale  and  bidding,  not  estopped  from  as- 
serting title :  24  Ga.  150.  AVhere  true  owners  not  estopped  by  sale  of  their 
land  because  of  fraud :  31  Ga.  544.  When  owner  estopped  by  conduct,  as  to 
bill  for  specific  performance :  33  Ga.  9. 

Purchaser,  when  bona  fide,  of  property,  with  four  years  possession,  estopped 
by  not  asserting  it  at  sale :  47  Ga.  125.  Of  homestead  property,  with  notice,  not 
in  position  to  deny :  59  Ga.  358. 

Railroad,  parties  agreeing  in  writing  to  give  right  of  way,  estopped,  to  what 
extent,  from  claiming  damage:  45  Ga.  531. 

Registration  laws,  are  they  not  a  virtual  repeal  of  the  doctrine  of  estoppel? 
18  Ga.  182. 

State,  estopped  only  by  legislative  action  from  asserting  her  rights  to  her 
property :  56  Ga.  479. 

Title,  requiring  sheriff  to  levy  on  defendant's  interest  in  land,  does  not  pre- 
vent contesting  defendant's  title  in  another  suit:  9  Ga.  160.  Party  may  im- 
pliedly admit  title  in  another,  and  then  show  title  in  himself:  30  Ga.  714.  By 
asking  third  party  to  buy  in  property  for  him,  estops  claim  of  title:  33  Ga.  39. 
Trustee,  or  executor,  after  accepting  the  trust,  cannot  set  up  adverse  title: 
45  Ga.  110. 

Vendor,  when  estopped  from  denying  truth  of  representations  as  induce- 
ment to  sale  of  land :  59  Ga.  450. 

Ward,  not  estopped  by  unproductive  suit  against  guardian  from  following 
property  in  hands  of  third  party :  55  Ga.  21. 

Notes  from  decisions  since  Code  of  1882  : 
Acquiescence,  subcontractor  of  city  estopped  from  attacking  engineer's 
awards  under  contract,  by  continuing  to  do  work  and  accepting  pay :  66  Ga, 
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251.  As  to  right  to  damages  against  intemperate  physician  for  unskillful  min- 
istration, where  patient  employed  him  for  years  knowing  his  habits:  73  Ga. 
657.  Where  city  ordinance  prohibited  sewer  connection  without  permission, 
recognition  might  estop  denial  that  permission  was  obtained ;  no  estop- 
pel under  facts  here:  78  Ga.  277.  Estoppel  by,  applies  only  where  the  party 
fully  knows  facts;  applied  to  purchaser  of  lands  as  so  many  acres  "more  or 
less,"  there  being  deficiency:  91  Ga.  601. 

Administrator,  return  of  property  as  intestate's,  did  not  estop  administrator 
from  showing  that  it  was  another's:  83  Ga.  716.  Administrator  filing  unsworn 
plea  to  unconditional  contract,  if  case  go  to  jury  thereon,  he  and  sureties  es- 
topped from  claiming  judgment  on  verdict,  invalid  :  84  Ga.  283. 

Admissions  in  judicio,  where  trustee  obtained  leave  to  sell  upon  certain  al- 
legations, in  subsequent  proceedings  requiring  him  to  sell,  not  heard  to  deny 
truth  of  such  allegations:  68  Ga.  402.  Where  defendant  in  fi.  fa.  estopped,  by 
solemn  admissions  in  judicio,  from  setting  up  by  illegality  that  he  was  mere 
surety  and  has  been  discharged :  68  Ga.  619.  Wife  applying  for  supplemental 
homestead  in  property  of  husband,  estopped  by  husband's  admissions  in  origi- 
nal application  for  homestead :  69  Ga.  792.  Admissions  in  judicio  of  heirs,  or 
of  former  administrator,  not  binding  on  administrator  de  bonis  non:  70  Ga.  350. 
Admission  in  judicio  is  an  estoppel  everywhere  and  forever :  70  Ga.  362.  Ad- 
mission in  judicio,  or  judgment  unreversed,  is  an  estoppel :  71  Ga.  384.  Admis- 
sion in  judicio  does  not  estop  a  party  who  is  only  a  witness  in  subsequent  case : 
71  Ga.  497.  Estoppels  not  favored,  and  apply  only  to  parties  and  privies:  71 
Ga.  497.  Disclaimer  of  title  at  commencement  of  action  was  solemn  denial  of 
possession  when  suit  filed  ;  re-entry  by  plaintiffs  unnecessary  to  perfect  rever- 
sionary title :  74  Ga.  74.  Where  trustee  was  named  as  party  defendant  in  bill, 
and  his  cestui  que  trust  appeared,  and  consent  decree  was  had,  plaintiffs  were 
estopped  to  deny  that  cestui  que  trust  was  party :  74  Ga.  350.  Whether  instru- 
ment here  was  deed  or  will,  grantor's  sworn  admission  in  judicio  that  it  was  a 
deed  estopped  him  and  his  administrator  from  contrary  contention :  74  Ga.  614. 
Admission  in  claim  affidavit,  that  property  levied  on  as  property  of  defendant, 
estops  claimant  from  denying  same :  75  Ga.  215.  Commits  claimant  to  fact  of 
levy,  but  not  to  legality  of  process  under  which  made :  68  Ga.  194.  See  catch- 
word "Claimant,"  hereafter.  Attorney  withdrawing  objection  and  agreeing  to 
submit  issues  to  jury,  estopped  from  subsequently  urging  same:  75  Ga.  494. 
Claimant's  admission  of  possession  in  defendant,  to  get  conclusion,  is  solemn 
admission  in  judicio:  75  Ga.  800.  Admission  in  judicio  here  precluded  denial, 
and  used  against  party  for  all  purposes:  76  Ga.  79.  Admission  in  judicio  which 
estopped  administrator  from  setting  up  that  certain  property  did  not  belong  to 
his  intestate's  estate:  79  Ga.  675.  Beneficiaries  of  insurance  policy  who  sued 
executors  of  assured  and  obtained  decree  against  them  for  proceeds,  estopped 
to  sue  company :  82  Ga.  646.  Defendant  reciting  fi.  fa.  and  giving  forthcoming 
bond,  estopped  to  deny  fact  of  levy :  84  Ga.  117. 

Agency,  one  injured  while  traveling  on  railroad  on  free  ticket  as  agent  of 
the  road,  estopped  from  denying  agency :  69  Ga.  715. 

Allowing  improvements  to  be  made  by  gas  company  without  protest,  and 
expenditure  by  it  of  large  sums  in  a  plant,  etc.,  estopped  city  from  objecting 
to  use  of  streets:  71  Ga.  125.     Municipal  corporation  estopped  by  :  72  Ga.  800. 

Arbitration,  receiving  that  which  was  awarded  on,  estops  from  disputing 
validity  of  award,  or  refusing  to  comply  with  it:  71  Ga.  860. 

Assignment  of  dower  and  seven  years  possession  by  widow,  with  adminis- 
trator's and  heirs'  consent,  estops  widow,  administrator  and  heirs  from  at- 
tacking assignment:  93  Ga.  682. 
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Cestui  que  trust  not  necessarily  estopped  to  attack  unauthorized  sale,  by 
suing  for  other  lands  in  which  part  of  proceeds  reinvested :  90  Ga.  378. 

Claimant  estopped  to  deny  levy,  but  not  legality  of  process  under  which 
made:  68  Ga.  194.  Claim  affidavit  recognizing  levy  as  made  on  property  of 
one  of  defendants,  claimant  estopped  from  denying  that  levy  was  so  made: 
75  Ga.  215;  see  also  54  Ga.  296;  59/849.  Levy  not  stating  whose  property 
levied  on,  and  there  being  more  than  one  defendant,  claimant  not  estopped 
from  urging  insufficient  description  in  levy :  69  Ga.  777.  Withdrawal  of  claim 
filed  to  levy,  and  not  attacking  judgment  in  bill  afterwards  filed  concerning 
it,  estopped  denial  of  validity  of  judgment:  78  Ga.  235. 

Conduct  of  minor  in  not  asserting  title,  etc.,  where  property  of  his  levied 
on,  rendered  property  liable:  69  Ga.  727.  Consent  to  ditch  which  diverted 
water  from  mill-site  inferred,  where  plaintiff,  for  pay,  aided  in  surveying  and 
locating  route:  94  Ga.  232.  Where  ditch  dug  with  owner's  knowledge  at 
heavy  expense,  he  is  estopped  to  object:  94  Ga.  232.  Tenant  in  common 
estopped  by  conduct  here,  from  denying  seizin  of  deceased  cotenant:  76  Ga. 
416.  Where  miner  not  estopped,  by  receiving  reduced  pay,  to  show  by  parol 
that  original  contract  not  modified  as  to  him,  but  that  this  was  to  be  kept 
secret  from  his  fellows :  88  Ga.  275.  Owner  permitting  neighbors  to  use  land 
as  burial-ground,  not  estopped  from  exclusive  use  thereof:  75  Ga.  441.  Party 
pointing  out  property,  bidding  at  sale,  etc.,  estopped  here  from  attacking  its 
validity :  75  Ga.  516.  Marshal's  suit  against  town  for  wages  after  alleged  un- 
authorized discharge,  assumed  that  he  was  legal  occupant  of  office  ;  subsequent 
candidacy  for  the  vacancy  assumed  opposite :  81  Ga.  491.  Defendant  volun- 
tarily bringing  his  property  to  place  of  sale,  and  making  no  objection,  estopped 
from  attacking  officer's  authority  to  sell :  83  Ga.  161 ;  see  also  78  Ga.  54. 

Corporation,  subscriber,  in  suit  for  subscription,  not  estopped  from  claim- 
ing that  corporation  began  business  unlawfully,  by  conduct  here:  75  Ga.  14. 
Creditors  of,  lending  on  spurious  stock  as  security  for  company's  note,  not 
estopped  from  suing  directors  who  issued  the  stock :.  71  Ga.  726,  Person  suing 
corporation  as  such,  estopped  to  deny  its  existence:  90  Ga.  8Gfe.  Parties  who 
carried  on  business  as  corporation ,  and  obtained  credit,  estopped  from  denying 
corporate  character  and  name,  etc. :  70  Ga.  637.  One  corporation  estopped  by 
its  conduct  from  denying  corporate  existence  of  another,  and  latter  estopped 
from  denying  that  certain  persons  who  acted  as  such  were  its  corporators:  70 
Ga.  86.  One  dealing  with  corporation  as  such,  estopped  to  deny  corporate  ex- 
istence: 69  Ga.  159.    See  catchword  "Incorporation." 

Courts  and  judicial  officers,  judgment  of  court  of  record  presumed  to  have 
been  rendered  on  proof :  67  Ga.  35 ;  see  also  13  Ga.  7  ;  60/315  ;  56/594.  Pre- 
sumed that  motion  for  new  trial  filed  at  trial  term,  from  order  of  continuance 
then  passed,  and  recital  in  bill  of  exceptions :  67  Ga.  381-383.  Trial  court  pre- 
sumed (in  light  of  its  judgment)  to  have  had  evidence  that  a  necessary  order  in 
another  proceeding  was  granted  and  not  entered  on  minutes :  68  Ga.  831.  Pre- 
sumed that  ordinary  gave  notice  before  granting  homestead,  in  absence  of 
contrary  proof :  69  Ga.  60 ;  such  notice  presumed  duly  given  to  non-resident 
creditor:  68  Ga.  324.  Every  presumption  in  favor  of  judgment  of  ordinary 
setting  aside  year's  support,  and  it  cannot  be  collaterally  attacked :  68  Ga.  641. 
Presumption  in  favor  of  a  judgment  of  a  bankrupt  court,  that  it  was  regular 
and  upon  due  notice:  71  Ga.  71.  Arrest  under  order  of  chancellor  not  shown 
prima  facie  illegal,  by  recital  in  bond  taken  in  the  proceeding:  75  Ga.  549.  Bill 
lost,  allegations  presumed  sufficient  to  authorize  order :  75  Ga.  549.  Court's 
ruling  rejecting  interrogatories,  for  omission  of  place  of  execution,  presumed 
correct:  77  Ga.  176.  Supreme  Court  presumes  judgment  of  lower  court  cor- 
rect, unless  contrary  appears :  77  Ga.  322 ;  see  also  80  Ga.  472.    Presumed  that 
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document  admitted  in  evidence,  over  objection,  was  duly  proven:  92  Ga.  105. 
Minutes  destroyed,  presumed  contained  everything  necessary  to  show  validity 
of  judgment  rendered  by  court,  or  entered  up  by  attorney :  92  Ga.  304.  Pre- 
sumed here  that  declaration  filed,  and  proper  verdict  and  judgment  rendered, 
original  papers  lost:  93 Ga.  20;  see  also  92  Ga.  297.  Orders  of  judge  touching 
trust  estates,  granted  at  chambers,  raise  what  presumptions :  93  Ga.  361.  Clerk 
of  court  issuing  execution  for  witnesses'  fees,  presumed  to  have  informed  him- 
self as  to  amounts  due :  93  Ga.  577. 

Deed,  by  head  of  family,  of  homestead  lands,  not  estop  him  from  resisting, 
for  beneficiaries,  ejectment  suit  founded  thereon  :  68  Ga.  491.  Deed  in  plain- 
tiff's possession  from  his  testator  to  defendant,  covering  strip  of  disputed  lot 
for  right  of  way,  did  not  estop  defendant  from  denying  title  of  plaintiff  to  such 
strip :  81  Ga.  388.  Witness  to  deed,  having  no  interest  in  land  at  time,  not  es- 
topped from  setting  up  claim  subsequently  acquired :  86  Ga.  533.  Ratification 
of  deed,  inducing  loan  of  money,  may  operate  as  estoppel,  not  merely  admis- 
sion :  87  Ga.  635.     See  catchwords  "Recitals  in  Deed." 

Dower,  widow  permitting  innocent  party  to  purchase  husband's  land  under 
impression  that  it  was  free  from  dower,  estopped :  75  Ga.  699. 

Election,  candidates  defeated  in,  estopped  from  questioning  its  legality:  72 
Ga.  460. 

Enjoying  benefits  of  municipal  ordinance  allowing  encroachments,  estops 
denial  of  its  validity,  etc. :  66  Ga.  385. 

False  representations  as  to  title  estops  from  setting  up  lien  against  party 
acting  on  them :  72  Ga.  819. 

Fi.  fa.,  holder  of,  here  estopped  from  setting  up  that  grantee  from  debtor, 
after  four  years  possession,  had  notice  of  fi..  fa.:  67  Ga.  334. 

Gift,  donee  not  estopped  to  prove  gift,  by  mere  declarations  adverse  to  his 
title,  not  acted  on  to  donor's  injury :  94  Ga.  186. 

Grand  juror  who  signed  true  bill  as  "foreman,  pro  tern."  presumed  serving 
as  foreman  in  that  case :  93  Ga.  47  ;  see  also  34  Ga,  270. 

Grantor  in  bifrof  sale  to  personalty,  competent  to  prove  that  he  had  no  title : 
88  Ga.  285. 

Heir,  where  distribution  of  estate  submitted  to  arbitrators,  held  not  con- 
clusive on  heir,  that  claim  against  him  was  included  in  estate  assets :  69  Ga. 
691, -692.  Heir  estopped  from  attacking  executor's  sale,  having  acquiesced  in 
sale  and  distribution,  and  received  share  of  proceeds:  95  Ga.  19. 

Homestead,  wife  asking,  in  lands  as  property  of  her  husband,  inconsistent 
with  her  assertion  of  title :  91  Ga,  367.  Representations  of  head  of  family  that 
no  incumbrances,  while  making  note  with  waiver,  not  affect  validity  of  home- 
stead:  95  Ga.  415,  416;  see  also  68  Ga.  492.  Wife  mortgaging  homestead  not 
estopped  from  denying  validity :  83  Ga.  712.  See  catchword  "Judgment,"  here- 
after. 

Husband  and  privies  estopped  from  denying  wife's  right  to  property  which 
came  to  her  prior  to  1866,  when :  67  Ga.  195. 

Incorporation,  dealing  with  a  corporation,  its  officers  and  agents,  as  such, 
estops  to  deny  such  corporate  existence  or  official  character :  70  Ga.  86.  When 
not  estopped  from  denying  corporate  existence,  by  dealings  with  the  corpora- 
tion :  71  Ga.  726.  Persons  trading  as  a  corporation,  estopped  to  deny  incor- 
poration, especially  after  judgment:  70  Ga.  637.  Parties  having  themselves 
incorporated  under  same  style,  etc.,  estopped  to  deny  corporate  existence 
against  one  crediting  without  notice,  etc. :  92  Ga.  511,  512.  See  catchword 
"Corporation." 

In  pari  delicto,  grantee  in  deed  made  without  consideration  to  defraud  cred- 
itors, gets  good  title  as  against  grantor;  under  maxim  "in  pari  delicto,"  etc.. 
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consideration  not  inquired  into :  82  Ga.  373.  Corporation  hiring  State  convicts 
cannot  defend  action  for  injury  to  convicts,  by  pleading  illegality  of  hiring:  92 
Ga.  635. 

Judgment,  defendant  estopped  from  attacking  validity  of  consent  judgment 
on  ground  that  rendered  at  first  term:  68  Ga.  518.  Judgment  void,  defendant 
acknowledging  service  and  facilitating  execution  sale,  estopped  from  recover- 
ing property  sold :  78  Ga.  54 ;  citing  63  Ga.  32.  Judgment  not  estoppel  in 
favor  of  one  having  no  interest,  but  seeking  to  enforce  it  in  name  of  plaintiff 
without  his  consent:  93  Ga.  653.  Judgment  de  bonis  testatoris,  conclusive  of 
assets  against  administrator:  95  Ga.  215.  Judgment  confessed  on  debt,  con- 
cludes debtor  from  setting  up  security-deed  void  for  usury.  Debtor's  wife, 
who  has  obtained  homestead  since  security-deed  made,  also  concluded:  66 
Ga.  102;  95/712;  see  also  83  Ga.  297;  84/609.  See  notes  to  sections  3741,  5348 
and  5233. 

Knowledge  by  sureties  that  administrator's  bond  raised,  and  failure  to  ob- 
ject for  years  to  administrator's  management  of  estate,  etc.,  held  acquiescence 
in  alteration :  67  Ga.  168.  Knowledge  of  condition  of  title  being  equal,  es- 
toppel not  invoked  for  protection  of  purchaser:  86  Ga.  764.  See  catchword 
"Notice." 

Levy,  presumed  legally  made  unless  conti*ary  appears :  69  Ga.  190. 

Landlord  who  assigns  lien  on  tenant's  crop  for  supplies,  etc.,  cannot  after- 
wards attack  validity  of  lien  :  67  Ga.  218. 

Mortgage,  case  where  chattel-mortgagees,  and  their  receiver,  estopped  from 
claiming  fund  in  sheriff's  hands,  against  landlord's  claim  for  rent:  68  Ga.  138. 
Mortgagee  and  vendee  estopped  from  denying  title  to  goods  in  mortgagor  and 
vendor  under  whom  he  claims :  67  Ga.  518.  Mortgagor  estopped  to  deny  that 
she  had  title  when  mortgage  was  executed :  79  Ga.  12.  Mortgagor  estopped 
from  denying  title  to  mortgaged  premises:  73  Ga.  101.  Where  mortgage  de- 
scribed and  located  stock  of  goods,  mortgagor  estopped  from  setting  up  that 
there  was  no  such  stock :  78  Ga.  60. 

Note,  on  trial  against  maker,  judgment  having  gone  against  indorser,  latter 
not  estopped  from  testifying  that  debt  paid :  91  Ga.  125.  Note  for  rent,  sup- 
posed maker  of,  estopped  to  deny  execution  or  consideration,  against  pur- 
chaser of  note,  who  bought  after  inquiry  of  maker,  etc.,  wrhen.  Defendant 
could  not  deny  execution,  etc.,  of  rent  note,  as  against  transferee  under  Act 
of  September  27th,  1883,  who  bought  before  crop  matured,  after  inquiry  of 
defendant,  when :  93  Ga.  706. 

Notice,  acting  as  shareholder,  after  notice  of  fraud  by  which  induced  to 
take  stock,  estops  from  avoiding  contract:  71  Ga.  798.  Are  the  holders  of 
junior  mortgage  estopped  by  notice  and  by  the  senior  mortgage  being  in- 
cluded in  the  face  of  theirs?  72  Ga.  1.     See  catchword  "Knowledge." 

Officers,  presumption  that  officer  took  proper  bonds  in  claim  case  three 
years  before,  supported  by  his  evidence,  not  overcome  by  testimony  of  plain- 
tiff's attorney  to  contrary :  80  Ga.  669.  Presumption  is  that  clerk  of  ordinary 
did  his  duty  in  issuing  letters  testamentary  and  that  recitals  therein  are  true : 
80  Ga.  506. 

Owner  of  charter  to  build  bridge,  not  estopped  here  to  assert  he  built  bridge 
under  Act  of  1850  (section  616) :  75  Ga.  815. 

Paying  assessment  for  sewers,  not  estop  owner  of  land  appropriated  by  city 
for  sewer,  from  recovering  damages :  95  Ga.  138,  143. 

Petition,  recitals  in  petition  to  convey  trust  property,  binding  on  bene- 
ficiaries of  age,  when  signed  without  reading,  where  innocent  purchasers :  66 
Ga.  639. 


5150  SIXTH  TITLE.— CHAPTER  1.  1462 

Of  evidence;  general  principles. 

Practice,  copy  deed  admitted  by  agreement  without  accounting  for  original, 
will  not  estop  attack  for  forgery:  75  Ga.  419.  Abandonment  of  contention, 
causing  motion  to  dismiss,  may  be  retracted  before  judgment  thereon :  86  Ga. 
349.  Estoppel  not  result  here,  by  introducing  in  evidence  compromise  deed  to 
party's  predecessor  in  title,  from  other  party's  predecessor:  92  Ga.  591. 

Principal  assisting  agent  to  recover  property  in  latter's  name,  not  estopped 
from  claiming  same  as  its  own,  against  creditors  of  agent:  84  Ga.  368. 

Purchaser  receiving  part  of  wood  bought,  without  objection,  not  afterwards 
complain  as  to  length  of  any :  95  Ga.  653. 

Receiver  of  extinct  corporation  not  estopped  by  acts,  etc.,  of  stockholder  and 
ex-officer,  as  to  sale  of  assets  by  third  person  :  91  Ga.  238. 

Recitals  in  deed  not  evidence  against  one  who  does  not  claim  under  it,  as 
creditor  of  gi*antor  attacking  deed  as  fraudulent:  69  Ga.  557.  Recitals  in  tax 
deed  presumed  correct,  and  officer  issuing  execution  presumed  to  have  done 
his  duty :  85  Ga.  835.  Recitals  of  fact  in  recorded  deed  will  not  bind  one  not 
party  to  the  instrument:  93  Ga.  127  ;  see  also  40  Ga.  479. 

Representative  character,  one  acting  in,  not  estopped,  though  would  be  in 
individual  right:  86  Ga.  764. 

Sheriff's  sale,  failure  to  claim  at,  etc.,  not  estop  owner  from  subsequently 
asserting  title :  69  Ga.  429. 

Sureties  on  county  treasurer's  bond  are  estopped  from  setting  up  by  parol 
that  it  was  delivered  to  the  ordinary  conditionally,  the  treasurer  having  his 
commission  and  county  funds  on  faith  of  bond :  70  Ga.  488.  Surety  signing 
bond  to  which  another's  name  was  forged,  estopped  from  claiming  discharge: 
72  Ga.  578.  Surety  not  heard  to  deny  liability  on  bond  appropriate  to  case,  on 
ground  that  he  signed  in  blank  and  attorney  wrote  bond  different  from  bond  he 
expected :  80  Ga.  557  ;  distinguishing  68  Ga.  830. 

Taxpayer  invoking  statute  providing  for  the  arbitration  of  assessment,  es- 
topped to  attack  its  constitutionality  :  90  Ga.  148. 

Tenant  estopped  from  suing  landlord  for  dispossessing  him,  having  agreed 
to  landlord's  lease  of  property  to  another  for  term  of  years :  67  Ga.  319.  Ten- 
ant estopped  from  disputing  landlord's  title:  72  Ga.  887.     See  section  3122. 

Trespass,  one  cannot  induce  a  trespass,  afterwards  purchase  the  land,  and 
recover  damages  for  same:  85  Ga.  668. 

Trover,  defendant  in,  who  bought  from  plaintiff's  vendee,  could  not  set  up 
that  when  plaintiff  sold  title  was  in  another  with  whom  he  (defendant)  had  no 
privity :  81  Ga.  154. 

Vendor  selling  land  on  creek  for  mining  purposes,  cannot  complain  that 
"tailings"  drained  down  creek  through  reservoir  of  his :  69  Ga.  750. 

Vendee,  representations  as  to  title,  made  after  sale,  estop  where  vendee 
could  have  protected  himself  but  acted  on  them :  72  Ga.  819. 

Verdict  incorrect,  and  correct  verdict  being  written,  presumption  latter  sub- 
stituted for  former:  84  Ga.  117. 

Wards,  minors  whose  guardian  received  the  purchase-money  for  land  sold 
by  decree  of  court,  are  estopped  from  denying  the  validity  of  the  decree.  Set- 
ting up  such  decree  in  former  litigation  would  also  estop  them :  71  Ga.  654.  As 
to  ward's  ratification  of  guardian's  illegal  sale,  accepting  proceeds  with  knowl- 
edge of  facts,  but  not  knowing  sale  illegal :  92  Ga.  265. 

Warranty  did  not  estop  warrantor  here  from  levying  on  the  land  as  prop- 
erty of  third  person  :  66  Ga.  398.  Defendant  to  suit  for  breach,  estopped  by 
conduct  from  setting  up  that  mortgage  foreclosed  was  not  binding:  95  Ga.  665. 

Wife  not  estopped  by  mortgage  on  her  separate  estate,  given  for  husband's 
debts,  mortgagee  having  notice :  67  Ga.  200.     Wife  deeding  property  to  secure 
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husband's  debt,  with  lender's  knowledge,  not  estopped  to  recover  land :  75 
Ga.  654.  Joining  husband  in  conveyance  of  homestead,  estopped  from  set- 
ting up  that  she  contributed  from  separate  estate  to  purchase  the  land :  69 
Ga.  480.  Where  woman  joins  husband  in  deed  to  lands,  presumed  that  she 
had  or  claimed  title:  93  Ga.  24.  Estoppel  applied  to  wife  claiming  lands 
levied  on  as  husband's,  she  having  joined  with  husband  in  deed  under  section 
2771,  and  applied  for  homestead:  93  Ga.  600.  Recognizing  title  of  husband,  by 
taking  mortgage,  estopped  from  claiming  under  conflicting  title,  against 
creditor:  86  Ga.  333.  Making  warranty-deed  to  homestead,  not  estopped 
from  recovering  land  under  homestead  right :  85  Ga.  267.  See  catchwords 
"Admissions  in  judicio,"  "Homestead,"  and  "Judgment." 

§5151.  Estoppel  as  to  title  to  real  estate.  Where  the  estoppel  relates  86  Ga* 770' 
to  the  title  to  real  estate,  the  party  claiming  to  have  been  influenced 
by  the  other's  acts  or  declarations  must  not  only  be  ignorant  of  the 
true  title,  but  also  of  any  convenient  means  of  acquiring  such  knowl- 
edge. Where  both  parties  have  equal  knowledge  or  equal  means  of 
obtaining  the  truth,  there  is  no  estoppel. 

§5152.  Equitable  estoppel.     In  order  for  an  equitable  estoppel  to86Ga-770- 
arise,  there  must  generally  be  some  intended  deception  in  the  conduct 
or  declarations  of  the  party  to  be  estopped,  or  such  gross  negligence 
as  to  amount  to  constructive  fraud  by  which  another  has  been  mis- 
led to  his  injury. 

§5153.   Trustees  estopped  to  claim  title  adverse  to  estate.     Trustees  and^^-^- 
other  representatives  with  custody  of  papers  have  ample  opportunities 
to  discover  defects  in  the  title  of  property  in  their  care,  and  are 
estopped  from  setting  up  title  adverse  to  their  trust. 

§5154.    (3754.)    Prima  facie  presumptions .     Other  presumptions  of  $5178- 
law,  such  as  of  innocence,  and  in  some  cases  of  guilt,  of  continuance 
of  life  for  seven  years,  of  a  mental  state  once  proved  to  exist,  and  all 
similar  presumptions,  may  be  rebutted  by  proof. 

Presumption  of  continuance  of  life  ceasing  at  end  of  seven  years  since  last 
heard  from :  1  Ga.  538 ;  26/582 ;  39/479.  Presumption  of  continuance  of  in- 
sanity once  proved  to  exist :  7  Ga.  484 ;  11/338. 

Presumption  of  death  from  seven  years  absence,  rebutted  by  proof  here:  71 
Ga.  775. 

Upon  issue  as  to  present  soundness  of  mind  of  cestui  que  trust,  testimony  as 
to  his  condition  ten  years  previous  was  material  as  tending  to  show  permanent 
mental  infirmity  :  73  Ga.  456. 

Where  city  ordinance  prohibited  connecting  with  main  without  permission, 
if  connection  made,  permission  inferred  from  presumption  of  innocence  ;  but 
presumption  was  rebuttable  and  rebutted:  78  Ga.  277. 

Signature  of  clerk  of  ordinary  presumed  to  be  genuine,  and  burden  on  party 
attacking  to  prove  otherwise:  80  Ga.  506. 

§5155.  Failure  to  answer  letter.     In  the  ordinary  course  of  business,  ||  &*'{% 
when  good  faith  requires  an  answer,  it  is  the  duty  of  the  party  re- 
ceiving a  letter  from  the  other  to  answer  within  a  reasonable  time. 
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Otherwise  he  is  presumed  to  admit  the  propriety  of  the  acts  men- 
tioned in  the  letter  of  his  correspondent,  and  to  adopt  them. 

$|395o,506i,  §5156.  (3755.)  Number  of  witnesses  necessary .  The  testimony  of  a 
single  witness  is  generally  sufficient  to  establish  a  fact.  Exceptions 
to  this  rule  are  made  in  specified  cases;  such  as,  to  convict  of  treason 
or  perjury,  in  any  case  of  felony  where  the  only  witness  is  an  accom- 
plice, and  to  rebut  a  responsive  statement  in  an  answer  in  equity — 
in  these  cases  (except  in  treason)  corroborating  circumstances  may 
dispense  with  another  witness. 

Admission  of  acts  and  declarations  of  an  accomplice  to  criminate  the  other : 
8  Ga.  408;  34/502;  43/197;  44/209.  Where  for  crime  below  felony,  testimony 
of  accomplice  sufficient  to  convict:  51  Ga.  597.  Section  referred  to  and  con- 
strued: 52  Ga.  106-110.  As  to  corroboration  of  testimony  of  accomplice  by 
circumstances:  55  Ga.  220;  56/314-356;  52/403,  530. 

See  notes  to  section  991  of  Penal  Code. 

Corroboration  of  accomplice  does  not  apply  to  misdemeanors:  75  Ga.  356. 

TOGa4'i5i82'      §^157.  Jury  right  to  infer,  what.     In  arriving  at  a  verdict,  the  jury 
Io^a*o^-  from  facts  proven,  and  sometimes  from' the  absence  of  counter-evi- 

68  Ga.  820.  L  ' 

dence,  may  infer  the  existence  of  other  facts  reasonably  and  logically 
consequent  on  those  proved. 


CHAPTER  2. 

OF   RULES   GOVERNING   THE    ADMISSION    OF   TESTIMONY. 


ARTICLE  1. 

GENERAL   RULES. 

S5143-  §5158.   (3756.)    Must  be  relevant.     The  evidence  must  relate  to  the 

questions  being  tried  by  the  jury,  and  bear  upoD  them  either  directly 
or  indirectly.     Irrelevant  matter  should  be  excluded. 

Notes  from  Code  of  1882 : 
Stated :  17  Ga.  420,  295.  Where  the  allegation  and  the  proof  did  not  cor- 
respond so  as  to  admit  the  evidence:  12  Ga.  45;  15/301;  25/228,  714;  35/66; 
28/289.  Irrelevant  evidence  in  ejectment  case :  39  Ga.  50.  How  relevancy 
shown  :  19  Ga.  569.  Jury  should  be  permitted  to  hear  facts  from  which  they 
might  or  not  infer  evidence  pertinent  to  the  issue :  20  Ga.  15 ;  27/444.  Illus- 
trating the  issue,  receivable,  although  appears  irrelevant:  34  Ga.  167-171; 
27/283;  41/102.  Irrelevant  evidence  as  to  value  of  work:  20  Ga.  539.  When 
loss  of  profits  inadmissible  in  action  against  carrier:  22  Ga.  269.  Irrelevant 
evidence  to  the  issue,  in  favor  of  a  claimant  against  a  mortgage^,  fa.:  22  Ga. 
563.  Admissible  evidence  against  a  livery-stableman :  26  Ga.  194.  Admis- 
sions of  principal  when  part  of  res  gestae  only  are  relevant :  17  Ga.  625.  Sayings 
of  former  owner  subsequent  to  time  of  parting  with  title,  inadmissible  to  dis- 
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parage  the  title:  29  Ga.  684.  Admissible  evidence  between  partners  as  to 
character  of  crop :  60  Ga.  125.  Testimony  at  coroner's  inquest ;  hearsay  evi- 
dence ;  circumstantial  evidence :  60  Ga.  258. 

Notes  from  decisions  since  Code  of  1882  : 

Account,  in  suit  between  two,  involving  state  of  accounts,  testimony  as  to 
credits  given  by  an  agent  of  other,  individually,  is  irrelevant :  68  Ga.  675.  To 
confirm  testimony  that  certain  payments  were  made  on  certain  accounts, 
same  with  credits  thereon,  admissible:  84  Ga.  117.  Account  sued  on,  contract 
under  which  goods  sold  admissible  although  not  sued  on  nor  set  out  in  plead- 
ings: 93  Ga,  594;  see  also  18  Ga.  364;  52/485;  32/542;  75/450;  79/444;  62/321. 

Admissibility,  evidence  of  doubtful  admissibility  is  to  be  admitted  rather 
than  excluded  :  82  Ga.  580. 

Advice  of  counsel  as  to  steps  to  be  taken  in  case,  excluded  :  75  Ga.  800. 

Agency,  contract  made  for  one  by  another  under  direct  authority,  evidence 
that  principal  had  a  general  agent,  irrelevant:  93  Ga.  323.  Letters,  written 
after  revocation  of  agency,  admissible:  86  Ga.  408. 

Allegata,  evidence  as  to  settlement,  not  warranted  by  pleading  here:  65  Ga. 
749,  750.  Evidence  not  admissible  as  to  matters  not  alleged  in  pleadings :  69 
Ga.  252.  Under  allegations  here,  admissible  to  show  credit  on  note  due  trust 
estate  made  in  consideration  of  credit  on  trustee's  individual  indebtedness: 
76  Ga.  53.  Depositions  irrelevant  under  pleadings  here :  76  Ga.  220.  Evidence 
here  excluded  because  there  was  no  proper  plea  under  which  it  could  be  ad- 
mitted :  80  Ga.  195,  218.  Evidence  entirely  at  variance  with  allegations,  inad- 
missible: 84  Ga.  313.  Injury  to  sexual  organs  not  alleged,  shown  for  purpose 
of  throwing  light  on  injuries  generally,  and  pain  and  suffering:  95  Ga.  530. 

Appraisement,  written  report  of  parties  selected  by  railroad  and  plaintiff  to 
appraise  damage  to  freight,  not  admissible  when  no  adjustment  reached :  66 
Ga.  251. 

Bona  fides,  of  compromise  between  trustee  and  debtor  in  issue,  facts  show- 
ing motives  of  debtor  and  trustee  admissible:  76. Ga.  54.  Contract  with  per- 
son claiming  title,  admissible  to  show  good  faith  of  possession:  77  Ga.  263. 
Evidence  intended  to  show  bona  fides  allowed  on  issue  of  fraud:  77  Ga.  627. 
Ex  parte  affidavits  not  admissible  to  illustrate  question  of  good  faith  in  refusal 
of  insurance  company  to  pay  policy:  85  Ga.  751. 

Carlisle  tables,  some  evidence  of  injury  permanent,  Carlisle  tables  admissible : 
84  Ga.  37.  Plaintiff's  age  should  be  proved,  before  mortality  and  annuity  tables 
admissible  in  damage  case :  93  Ga.  6.  Evidence  as  to  permanent  injuries  con- 
flicting, court  properly  admitted  mortality  and  annuity  tables  in  70  Ga. :  91 
Ga.  28. 

Claim,  application  by  defendant  in  claim  case  for  appointment  of  a  trustee 
militated  against  claimant's  theory,  and  should  have  been  admitted :  79  Ga.  75. 

Conduct  of  party  injured,  elsewhere,  at  other  times,  inadmissible  on  trial 
of  personal-injury  case:  84  Ga.  420.  Evidence  here  held  admissible  to  show 
that  defendant  treated  debt  sued  on  as  due  to  another  than  the  plaintiff :  93 
Ga.  732. 

Contract  under  seal  sued  on,  note  admissible  to  prove  that  amount  for 
which  it  was  given  was  unpaid :  76  Ga.  763.  That  employer  violated  subse- 
quent contract  not  connected  with  contract  of  service  in  issue,  irrelevant:  88 
Ga.  743. 

Corroboration,  error  to  reject  testimony  tending  to  corroborate  witness 
whose  testimony  was  attacked  and  which  was  otherwise  relevant :  76  Ga.  220. 

Court  records,  plaintiff  in  ejectment  claiming  under  sale  under  decree  in 
equity,  record  of  proceedings  in  equity  admissible:  65  Ga.  461.    Claim  against 


5158  SIXTH  TITLE.— CHAPTER  2,  ARTICLE  1.  1466 

Of  rules  governing  the  admission  of  testimony;  general  rules. 

fi.  fa.,  record  of  suit  admissible  to  fix  date  of  lien  thereof:  65  Ga.  542.  Com- 
promise decree  relative  to  certain  years'  license  tax,  not  admissible  incase 
against  city  for  back  license  taxes :  66  Ga.  32.  Record  of  decree  and  audi- 
tor's report  held  admissible  and  essential  on  issue  that  judgment  dissolved 
by  such  decree:  68  Ga.  209.  Ground  of  illegality  being  that  verdict  did 
not  warrant  judgment,  record  of  original  case  admissible  to  show  whence 
court  derived  its  construction  of  verdict:  68  Ga.  247.  Exemplification  of 
United  States  Court  record  here  inadmissible  as  irrelevant :  69  Ga.  92.  Con- 
tents of  defendant's  answer  to  bill  in  another  county,  in  which  he  expected  to 
settle  rights  of  parties  here  involved,  not  admissible:  69  Ga.  297.  Court  rec- 
ord showing  alteration  not  allowed  here,  it  being  shown  that  defendants  con- 
nected with  alteration  :  75  Ga.  392. 

Cross-examination,  irrelevant  testimony  not  allowed  on:  77  Ga.  531. 

Custom,  testimony  that  employees  generally  required  to  work  with  dispatch 
not  admissible  here :  68  Ga.  228.  Custom  incompetent,  where  there  is  direct 
evidence  on  specific  negligence :  88  Ga.  9 ;  see  also  79  Ga.  387 ;  87/374. 

Damage,  on  question  of  legality  of  running  railway-cars,  etc.,  in  city,  and 
damage  to  plaintiff's  house,  irrelevant  to  prove  porch  projected  on  sidewalk: 
75  Ga.  761.  Plaintiff's  probable  general  condition  ten  years  hence,  competent 
in  suit  for  damages  to  arm  and  side :  90  Ga.  500.  To  estimate  damages  for  in- 
juries received,  evidence  of  probable  promotion  to  higher  public  office,  inad- 
missible: 86  Ga.  145.  Under  allegation  that  falling  pole  broke  collar-bone, 
injuries  to  muscles  of  shoulder  relevant:  87  Ga.  69. 

Death,  attachment  between  plaintiff  and  husband,  relevant  as  throwing 
light  upon  his  continued  absence,  where  alleged  to  be  dead :  85  Ga.  751. 

Deceit,  in  misrepresenting  amount  of  land  sold,  plat  on  which  both  parties 
acted  admissible  in  action  for:  69  Ga.  78. 

Declaration  of  defendant's  overseer,  irrelevant :  72  Ga.  816. 

Deed,  coming  from  proper  custody  and  possession  consistent  therewith,  ad- 
missible though  name  of  grantor  therein  and  grantee  in  previous  deed  vary 
slightly :  85  Ga.  580.  If  description  applicable  to  premises  in  dispute,  deed 
admissible;  whether  apparent  error  in  lot  number  was  merely  clerical,  for 
jury:  90  Ga.  1.  Tax  deeds  admissible  to  show  title,  though  levy  apparently 
excessive,  validity  having  been  recognized:  86  Ga.  166. 

Distress  warrant,  where  counter-affidavit  interposed,  it  was  competent 
to  show  that  sickness  in  family  interfered  with  gathering  of  crop :  80  Ga.  588. 

Divided  in  kind,  that  slaves  were,  did  not  tend  to  show  that  lands  were  so 
divided:  89  Ga.  9. 

Doubtful  relevancy,  evidence  may  be  admitted  under  proper  charge:  89 
Ga.  16.     Should  be  admitted :  72  Ga.  218.    Weight  for  jury :  75  Ga.  115 ;  76/209. 

Earning  capacity,  in  vocations  other  than  that  always  followed  by  deceased, 
inadmissible  in  suit  for  homicide:  85  Ga.  518.  Upon  question  how  much  de- 
ceased brakeman  earned,  amount  habitually  turned  over  to  wife  at  month's 
end,  relevant:  94  Ga.  457. 

Executive  orders,  finding  escapes  negligent  and  ordering  suit  against  peni- 
tentiary company  for  penalties,  basis  of  suit  and  properly  admitted  in  evi- 
dence: 85  Ga.  159. 

Executor,  whether  executor's  fortune  improved  rapidly  during  executor- 
ship, irrelevant  here:  78  Ga.  622. 

Fi.  fa.,  levy  and  illegality,^,  fa.  lost  and  alias  issued  and  levied,  entry  de- 
fective, and  claim  interposed;  original  fi.  fa.  and  levy  found,  inadmissible  in 
claim  case:  69  Ga.  777. 

Forgery,  that  certain  title  papers  relating  to  realty  involved,  had  been  held 
forgeries,  irrelevant  here:  67  Ga.  161. 


1467  SIXTH  TITLE.— CHAPTER  2,  ARTICLE  1.  §  5158 

Of  rules  governing  the  admission  of  testimony;  general  rules. 

Fraud,  institution  of  inquiry,  by  one  claiming  to  have  been  defrauded  in 
buying  railroad,  to  learn  its  status,  admissible:  74  Ga.  296.  Testimony  that 
holder  of  acceptance  sued  on  was  uncle  of  bankrupt  payee,  admissible  as  tend- 
ing to  show  fraud :  76  Ga.  220. 

Freshets,  evidence  inadmissible,  as  to  freshets  subsequent  to  one  causing 
damage  sued  for :  93  Ga.  284. 

General  duties  of  certain  position  provable,  testimony  as  to  specific  instruc- 
tions being  conflicting:  68  Ga.  228. 

Habit  of  jumping  on  or  off  cai*s  not  relevant,  when  boy  was  not  doing  so 
when  killed :  87  Ga.  674. 

Harmless,  admitting  irrelevant  matter  is,  where  substantially  same  evidence 
already  admitted  without  objection  :  89  Ga.  73.     See  notes  to  section  5478. 

Hire,  value  of  hire  of  mill  may  be  illustrated  by  proof  of  amount  earned  by 
same,  while  leased  to  another:  86  Ga.  475. 

History  of  case,  testimony  on  points  forming  simply  part  of  history  of  case, 
properly  admitted :  81  Ga.  176. 

Hotel-register  not  admissible  to  show  publication  of  notice  that  valuables 
must  be  left  at  office,  nor  negligence  of  guest:  69  Ga.  206. 

Husband  and  wife,  in  suit  concerning  alleged  transfer  to  wife  to  defeat  cred- 
itors, subsequent  conveyances  shedding  light  on  transaction  admissible:  76  Ga. 
699.  Assignment  of  husband  for  benefit  of  creditors,  admissible  in  suit  against 
wife,  issue  being  whether  husband  was  wife's  agent:  76  Ga.  713.  Upon  issue 
whether  husband's  deed  was  bona  fide  (defeating  dower),  conjugal  discord  was 
relevant.  Will  silent  as  to  wife  was  not:  89  Ga.  633.  Husband's  security- 
deed  with  wife's  consent,  deed  back  to  husband,  and  wife's  application  for 
homestead,  held  admissible,  where  she  asserts  title  by  claim :  93  Ga.  600. 

Identification,  testimony  tending  to  identify  lands  levied  on,  admitted  as 
relevant,  purchaser's  rights  having  intervened :  69  Ga.  429.  Positive  identifi- 
cation by  one  witness  at  one  place,  not  rebutted  by  showing  mistaken  identifi- 
cation by  another,  at  another  place :  85  Ga.  751. 

Impeachment,  evidence  held  material  to  discredit  witness  as  to  fact  of  his 
presence  at  killing  of  animal  by  railroad  :  91  Ga.  768. 

Inadequacy  of  consideration  in  issue,  evidence  of  value  of  land  at  trial,  irrel- 
evant here :  95  Ga.  243. 

Insurance  policy,  that  husband  had  disappeared  and  family  regarded  him 
dead,  not  relevant  evidence  in  action  on  insurance  policy.  Grief  and  sickness 
of  plaintiff,  and  destitution,  not  relevant  evidence  in  action  on  insurance  pol- 
icy: 85  Ga.  751.  On  issue  as  to  whether  kind  of  policy  applied  for  was  deliv- 
ered, value  of  policy  delivered  irrelevant :  93  Ga.  604. 

Interpretation  of  contract  and  how  acted  on  by  parties,  pertinent,  where 
some  of  writings  fixing  terms  lost :  83  Ga.  627  ;  see  also  88  Ga.  324. 

Knowledge,  notoriety  of  fact  proven  may  be  proved,  to  show  that  plaintiff 
had  knowledge  of  such  fact:  74  Ga.  756.  Irrelevant  here,  that  plaintiff  would 
not  have  engaged  in  the  business  had  he  known  so  and  so :  93  Ga.  285. 

Land,  on  issue  whether  sold  by  acre  or  for  sum  total  for  tract,  fact  that  on 
day  sale  occurred  vendor  offered  to  sell  to  another  by  the  acre,  competent:  78 
Ga.  616. 

Letters,  contents  of  inadmissible  letters  should  not  be  read  in  hearing  of 
jury  for  any  purpose:  85  Ga.  755.  Letter  written  by  former  attorney,  con- 
taining statements  in  behalf  of  deceased  client,  not  admissible,  it  not  appear- 
ing that  he  had  authority  to  write  it :  86  Ga.  166.  Letters  written  after  revo- 
cation of  agency,  admissible:  86  Ga.  408.  On  question  of  partnership,  letter  of 
defendant's  attorney  here,  to  plaintiff,  held  irrelevant:  92  Ga.  597.  Letters  of 
plaintiff  making  claim,  wholly  inadmissible:  84  Ga.  711. 
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Malicious  arrest,  where,  in  suit  against  insurance  company  for  maliciously 
arresting  witness  in  order  to  have  him  before  grand  jury  on  arson  investiga- 
tion, record  of  verdict  for  insured  against  company  irrelevant  and  impertinent : 
78  Ga.  733. 

Market  price,  where  one  sues  telegraph  company  for  wrong  quotations  of 
market,  which  induced  shipment  of  melons,  evidence  of  market  price  at  point 
melons  shipped  from,  irrelevant:  91  Ga.  802. 

Mesne  profits,  intrinsic  value  of  land  here,  not  material  to:  67  Ga.  578. 

Minutes  of  corporation,  though  entered  some  months  after  meeting,  admis- 
sible under  circumstances,  here:  84  Ga.  219. 

Model  of  machinery  involved  in  issue,  or  drawing  illustrating  it,  admissible 
without  previous  notice  to  opposite  party :  68  Ga.  228. 

Motive  of  claimant  in  purchasing  property,  admitted  in  evidence :  72  Ga.  770. 

Note  admitted  in  evidence  as  throwing  light  on  transaction :  69  Ga.  297. 

Overflow,  deed  to  bank  of  canal,  rejected  as  irrelevant  in  suit  against  city 
for  damages  from  overflow :  67  Ga.  154.  On  question  of  damage  by  diverting 
creek  on  plaintiff's  land,  its  prior  productivity  was  relevant;  other  evidence 
relevant  to  such  issue:  74  Ga.  713. 

Partial  relevancy,  general  objection  that  facts  in  affidavit  illegal,  etc.,  not 
sustained  if  any  part  legal:  77  Ga.  322,  323.  Testimony  offered  as  whole,  part 
only  relevant,  properly  excluded :  81  Ga.  56. 

Price,  evidence  of  value  is  some  evidence  of  price,  and  is  admissible  on  the 
latter  question :  84  Ga.  177. 

Public  sale,  to  alleged  fraud  in  public  sale,  amount  which  suppressed  com- 
petitor would  have  bid,  relevant :  88  Ga.  696. 

Question  for  jury  whether  all  the  testimony  referred  to  hole  in  street  where 
plaintiff  was  hurt:  91  Ga.  814. 

Eailroad's  negligence,  where  issue  whether  cotton-yard  negligently  out  of 
repair,  evidence  of  repairs  at  place  of  injury,  relevant  though  made  after 
injury:  69  Ga.  201.  Testimony,  as  to  care  exercised  in  selection  of  street-car 
drivers,  not  material  upon  question  of  negligence  of  driver  at  time  of  injury  : 
85  Ga.  297.  Testimony  of  man  employed  in  the  work,  that  he  warned  foreman, 
before  accident,  to  provide  against  danger,  admissible  to  show  company's  neg- 
ligence :  80  Ga.  524.  Under  allegation  that  locomotive  had  no  proper  brakes, 
evidence  comparing  them  with  brakes  of  company's  other  locomotives,  com- 
petent: 82  Ga.  579.  Negligent  condition  of  tracks  in  question,  evidence  com- 
paring same  with  those  of  other  railroads  in  State,  inadmissible:  84  Ga.  519. 
Evidence  tending  to  show  diligence  on  part  of  defendant  railroad,  in  physical- 
injury  case,  exclusion  erroneous:  84  Ga.  351.  As  to  speed  on  public  street  at 
time  of  negligent  homicide,  speed  just  before,  relevant  though  train  then  on 
company's  property:  82  Ga.  579.  That  after  alleged  negligent  homicide  de- 
fendant's engines  were  run  more  slowly  along  street  where  it  occurred,  com- 
petent: 82  Ga.  580;  so  as  to  repairs  made  subsequently  at  the  place  where 
injury  occurred  :  69  Ga.  200 ;  55/126.  Material  that  jolt  of  freight-train  which 
plaintiff,  a  passenger,  claimed  injured  him,  was  a  usual  and  necessary  jolt: 
91  Ga.  782.  In  personal-injury  case  from  coupling  cars,  not  relevant  that 
supply  of  hands  insufficient,  where  plaintiff  knew  the  fact  before  undertaking 
the  work:  92  Ga.  77.  Printed  rule  of  railroad  company  prohibiting  brakeman 
from  coupling  cars  except  with  stick,  and  from  going  between  cars  to  couple, 
etc.,  not  applicable  to  this  case:  92  Ga.  77,  493.  That  passenger  killed  had 
never  ridden  on  electric  car  before,  admissible  as  illustrating  failure  to  alight 
in  safety :  92  Ga.  133. 

Rebuttal,  testimony  admitted  as  relevant  in  rebuttal  of  theory  of  opposing 
side :  68  Ga.  511. 
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Relevancy,  deed  and  other  evidence  "throwing  some  light"  on  issue  of  fraud, 
admitted,  weight  for  jury :  95  Ga.  244.  Testimony  irrelevant  here :  85  Ga.  668 ; 
67/247 ;  69/549.    Relevant  here :  80  Ga.  291. 

River,  where  contended  that  assured  was  drowned,  testimony  of  character 
of  river  at  particular  place,  unless  identified  as  place  where  disappearance  took 
place,  not  admissible:  85  Ga.  751. 

Sale,  testimony  as  to  location  and  possession  of  property,  irrelevant  to  show 
that  claimants  had  sold  to  another,  etc. :  75  Ga.  786.     . 

Services  sued  for,  evidence  of  plaintiff's  skill  in  management  of  farm,  ad- 
missible here :  75  Ga.  115.  Services,  value  of,  one  alleging  himself  to  be  gran- 
ite-contractor, earning  $150  per  month,  permitted  to  show  that  he  did  manual 
work  in  stone  worth  $5.00  per  day  :  93  Ga.  6-8. 

Sidewalk,  in  damage  suit,  evidence  showing  that  another  was  injured  by 
some  obstruction  in  sidewalk,  allowed:  77  Ga.  688. 

Solvency,  on  trial  of  claim,  admissible  to  prove  indebtedness  of  claimant  at 
time  of  purchase,  and  witness  having  personal  knowledge  thereof  may  testify 
to  same:  80  Ga.  267.  On  proof  of  insolvency,  see  general  note  after  section 
5328. 

Spinal  injury,  in  action  for  damages  for  injury  to  spine,  admissible  to  show 
four-mile  walk  the  next  day,  etc. :  80  Ga.  20. 

Survey  based  on  deed  may  be  introduced  in  evidence,  to  illustrate  testi- 
mony :  86  Ga.  1. 

Tax  digest,  defendant  having  testified  that  claimant  returned  property  for 
taxes  as  property  of  defendant  and  claimant,  partners,  tax  digest  admissible 
to  rebut:  68  Ga.  295.  Tax-books  showing  property  not  returned,  admissible 
on  question  whether  deed  taken  as  security  for  debt:  80  Ga.  472. 

Theory,  evidence  not  admissible  to  disprove  plaintiff's  theory,  where  none 
had  been  offered  to  support  it:  85  Ga.  751. 

Timber,  in  action  solely  for  value  of  timber  cut,  and  not  for  damages  to  the 
land,  proof  as  to  how  much  land  damaged  inadmissible:  82  Ga.  794. 

Tort,  in  suit  for,  result  of  prior  prosecution  of  such  tort  as  crime,  in  favor 
of  defendant,  could  not  tend  to  prove  that  tort  not  committed :  82  Ga.  735 ; 
citing  54  Ga.  275. 

Value  of  stock  of  goods  at  given  time  in  issue,  value  shortly  before,  rele- 
vant :  68  Ga.  100.  Value  of  land  irrelevant  in  dispute  over  fund  raised  under 
sale  for  purchase-money :  75  Ga.  62.  Ordinary  net  proceeds  from  crop,  as  well 
as  rent  value,  is  relevant  to  yearly  value  of  land  ;  so  of  damage  to  such  crop : 
78  Ga.  744.  Evidence  of  value  of  lands  some  years  before,  and  some  after 
given  time,  relevant  as  tending  to  show  value  at  such  time :  93  Ga.  420. 

Watercourse,  evidence  objected  to  here  was  relevant:  80  Ga.  291. 

Will  attacked  for  undue  influence,  etc.,  fact  of  difficulty  admissible  to  show 
state  of  feelings,  but  particulars  of  difficulty  not  admissible:  69  Ga.  82.  In- 
terpretation given  to  will  by  parties  litigant  and  in  which  they  have  acqui- 
esced for  twenty  years,  material:  79  Ga.  29.  Will  providing  illiberally  for 
wife,  caveated  for  mental  unsoundness,  evidence  that  testator  got  property 
largely  through  wife,  admissible:  91  Ga.  785.  Upon  issue  as  to  alleged  parol 
gift  by  testator  to  his  son,  the  will  was  irrelevant:  94  Ga.  186. 

§5159.   (3757.)   Character  and  conduct  of  parties.    The  general  char- $$§28i,  5288, 
acter  of  the  parties,  and  especially  their  conduct  in  other  transactions,  529V. 
are  irrelevant  matter,  unless  the  nature  of  the  action  involves  such 
character  and  renders  necessary  or  proper  the  investigation  of  such 
conduct, 
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Character,  evidence  as  to:  12  Ga.  591 ;  18/17;  16/7.  Acts  and  declarations 
of  bailee  after  loss  to  repel  charge  of  carelessness  and  negligence :  18  Ga.  496. 
Want  of  character  only  supported  after  attacked  :  12  Ga.  450 ;  28/277.  Charac- 
ter presumed  good  until  contrary  proven  :  31  Ga.  331.  Evidence  of  character 
only  efficacious  where  charge  doubtful:  19  Ga.  102;  59/784.  When  general 
character  for  violence  admitted,  not  particular  acts:  43  Ga.  128.  Character 
of  deceased  for  wickedness  admitted:  43  Ga.  238,  239.  When  character  of 
accused  for  violence  and  of  decease?!  for  peace,  not  admitted  in  rebuttal:  43 
Ga.  88.  Character,  situation,  and  conduct  of  the  parties  as  illustrating  the 
issue:  43  Ga.  484-521.  Evidence  of  bad  character  of  deceased:  5  Ga.  85. 
Character  in  civil  cases :  18  Ga.  495. 

See  notes  to  section  993  of  Penal  Code. 

Where  evidence  tending  to  show  that  new  partner,  sued  upon  old  firm's  debt, 
was  grossly  defrauded  in  assuming  same,  threw  light  on  conduct  of  parties: 
74  Ga.  86. 

Character  of  deceased  contracting  party  as  a  man  of  close  attention  to  busi- 
ness, admissible  here :  74  Ga.  576. 

Plea  of  recoupment  charging  plaintiff  with  keeping  incorrect  accounts  and 
misappropriating  funds,  put  plaintiff's  character  in  issue:  75  Ga.  672. 

Proof  of  violent  temper  not  allowed  here,  where  no  advantage  derived 
therefrom :  75  Ga.  413. 

Divorce  libel  alleging  forced,  vulgar  and  excessive  use  of  marital  rights  and 
threat  to  introduce  lewd  woman,  defendant  husband  may  prove  good  charac- 
ter :  75  Ga.  753. 

Opinion  as  to  character  of  accused,  inadmissible  where  knowledge  derived 
solely  from  letter  received  by  witness :  75  Ga.  842. 

Evidence  of  general  bad  character  not  authorized  by  mere  statement  of  de- 
fendant :  77  Ga.  513. 

In  suit  against  city  for  damages  from  falling  in  hole  on  sidewalk,  defense 
charging  that  plaintiff  was  intoxicated  when  injured,  habitual  intemperance 
before  and  since,  relevant :  78  Ga.  288. 

Conduct  of  party  injured,  elsewhere,  at  other  times,  inadmissible  on  trial  of 
railroad  damage  suit :  84  Ga.  420. 

In  suit  for  malicious  arrest,  plaintiff's  reputation  inadmissible,  not  having 
been  attacked  in  any  way  by  defendant:  78  Ga.  733. 

On  issue  whether  land  was  sold  by  acre  or  for  sum  total  for  tract,  fact  that 
on  day  sale  occurred  vendor  offered  to  sell  by  acre  to  another,  competent :  78 
Ga.  616. 

Error  to  allow  plaintiff  to  testify  that  his  character  for  truth  and  veracity 
had  never  been  attacked,  and  the  man  he  boarded  with  would  testify  thereto: 
80  Ga.  602. 

Improper  conduct  toward  witness,  of  one  sent  to  him  by  defendant's  coun- 
sel, for  jury:  82  Ga.  258. 

Given  engineer's  habitual  high  speed  in  passing  given  point,  of  doubtful  ad- 
missibility.    So,  of  habitual  neglect  to  ring  bell:  82  Ga.  580. 

Witness's  knowledge  not  extending  to  more  than  two  or  three  instances, 
not  permitted  to  testify  that  engineer  killed  was  habitually  reckless  in  running 
at  excessive  speed,  etc. :  92  Ga.  188. 

On  issue  whether  plaintiff  used  due  care  in  particular  instance,  general 
character  for  prudence  or  recklessness  not  admissible :  94  Ga.  107 ;  see  also  87 
Ga,  402;  82  Ga.  579,  distinguished. 

Issue  being  diligence  of  deceased,  at  the  time,  evidence  of  general  charac- 
ter for  prudence  and  caution  not  admissible:  85  Ga.  517. 


1471  SIXTH  TITLE.— CHAPTER  2,  ARTICLE  1.  §5160 

Of  rules  governing  the  admission  of  testimony;  general  rules. 

Where  character  not  involved  in  suit  and  no  impeachment  attempted,  evi- 
dence of  plaintiff's  good  character  inadmissible :  85  Ga.  751. 

Excited  manner  and  wild  appearance  of  speaker  whose  sayings  belong  to  res 
gestse,  relevant  evidence :  85  Ga.  751. 

§5160.  (3758.)  Burden  of  proof.     The  burden  of  proof  generally  lies  $|g*'5g4' 
upon  the  party  asserting  or  affirming  a  fact,  and  to  the  existence  of 
whose  case  or  defense  the  proof  of  such  fact  is  essential.     If  a  nega- 
tion or  negative  affirmation  be  so  essential,  the  proof  of  such  neg- 
ative lies  on  the  party  so  affirmmg  it. 

Notes  from  Code  of  1882  : 
Burden  on  State  to  show  prisoner  received  no  injury  by  separation  of  jury : 
5  Ga.  86.  On  grantor  attempting  to  avoid  his  own  deed  for  insanity :  7  Ga.  484. 
On  vendor  retaining  possession  of  personal  property  after  sale:  6  Ga.  105. 
Onus  on  one  offering  a  will  to  show  insanity  once  found  to  exist  had  been  re- 
moved :  11  Ga.  338.  When  burden  of  proof  on  tradesman  attempting  to 
recover  for  goods  sold  ward :  11  Ga.  607.  When  on  complainant  seeking  to 
surcharge  and  falsify  stated  account :  11  Ga.  658.  Where  burden  on  propound- 
ers  of  a  will :  14  Ga.  638  ;  52/169.  On  one  holding  the  affirmative  of  the  issue : 
20  Ga.  479  ;  6/120 ;  36/113  ;  25/603  ;  17/291.  Burden  on  one  claiming  damage  to 
prove  damage :  23  Ga.  145.  Where  burden  removed  as  to  authority  of  partner 
signing  note  to  bind  the  firm:  23  Ga.  170.  One  on  whom  is  the  burden  of 
proof  has  right  to  open  and  conclude  the  argument:  24  Ga.  211.  Burden  of 
proof  on  railroad  to  show  cattle  not  killed  by  their  negligence :  56  Ga.  457 ; 
61/11 ;  28/317.  Onus  of  proof  on  carrier  where  loss  by  fire :  28  Ga.  543.  Onus 
on  carrier  where  fails  to  deliver  freight :  58  Ga.  393  ;  34/315.  Also  on  carrier 
to  prove  the  loss  was  by  the  public  enemy :  38  Ga.  32.  On  plaintiff  suing  for 
wrongful  attachment,  to  show  notice,  etc. :  29  Ga.  64.  On  the  one  traversing 
the  ground  of  attachment:  29  Ga.  642.  When  burden  on  administrator  to 
show  widow  not  entitled  to  dower:  39  Ga.  195.  When  in  issue  as  to  genuine- 
ness of  deed,  burden  on  one  asserting  the  genuineness :  58  Ga.  587 ;  39/550. 
When  on  railroad  claiming  land  as  condemned  for  the  use  of  the  company :  48 
Ga.  44.  Where  burden  as  to  change  of  route  of  road  on  defendant  in  damage 
case :  48  Ga.  565.  When  burden  on  trustee  to  show  loss  of  Confederate  money : 
48  Ga.  473 ;  58/536 ;  52/600.  When  on  creditor  as  agent :  44  Ga.  472.  Where 
burden  on  agent  or  manager  to  show  that  he  made  proper  disbursements  to 
freedman:  48  Ga.  128.  Section  referred  to  and  construed,  where  burden  on 
State  to  show  parent  or  guardian  did  not  consent  for  minor  to  play  billiards: 
50  Ga.  103.  Burden  on  one  asserting  a  gift  to  prove  it :  54  Ga.  624.  On  pris- 
oner to  show  his  confession  was  not  voluntary :  47  Ga.  599.  When  on  the  ordi- 
nary to  show  it  necessary  to  take  land  from  defaulting  officer  to  save  debt  to 
county  :  49  Ga.  37.  When  on  executor  to  show  that  advances  to  family  of  de- 
ceased were  proper  and  necessai*y :  49  Ga.  286.  When  burden  of  proof  on  rail- 
road, and  when  on  employee  as  to  injury  suffered  by  him:  59  Ga.  437;  54/509; 
56/586 ;  58/108 ;  53/488.  Where  burden  on  defendant  to  show  provocation  for 
using  obscene  language:  53  Ga.  365.  On  whom  burden  of  proof  as  to  parent's 
consent  as  to  selling  minor  liquor  :  56  Ga.  601.  When  burden  on  caveators  as  to 
propounding  a  will:  59  Ga.  472.  Burden  of  proof  on  one  alleging  a  mistake:  44 
Ga.  355.  On  party  pleading  statute  of  limitations:  44  Ga.  521.  In  ejectment: 
53  Ga.  685 ;  54/83,  689.  Burden  on  carrier  to  show  goods  not  received  in  good 
order:  48  Ga.  533.  As  to  the  burden  of  proof  in  claim  cases:  41  Ga.  196; 
58/447,  507  ;  53/339,  470 ;  59/69 ;  60/572  ;  61/300,  629.  Onus  on  plaintiff  in  error 
to  show  the  error  which  injured  him:  26  Ga.  332;  66/71.    When  burden  of 
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proof  as  to  marriage :  62  Ga.  410.  When  burden  on  defendant  to  prove  sub- 
scription to  stock  of  corporation  was  obtained  by  fraud :  61  Ga.  234.  What 
proper  charge  as  to  shifting  of  burden  of  proof :  64  Ga.  662.  Where  on  defend- 
ant to  show  sale  was  without  proper  weights  and  measures:  61  Ga.  265. 

Section  applied :  68  Ga.  87,  91. 

See  notes  to  section  994  of  Penal  Code. 

Notes  from  decisions  since  Code  of  1882 : 

Administrator,  rule  that  onus  on  party  pleading  payment  applies  to  admin- 
istrator sued  for  services  to  intestate :  89  Ga.  467. 

Affirmative  plea,  correct  charge  as  to  burden  of  proof  on  defendant  in  estab- 
lishing affirmative  plea  by  "positive  proof"  :  75  Ga.  672. 

Agent,  proof  by  principal  of  income  value  of  property,  in  hands  of  general 
agent,  casts  burden  on  latter  to  show  was  accounted  for,  or  properly  disbursed : 
85  Ga.  323.  Agent  sued  for  breach  of  duty  in  not  insuring  principal's  property, 
has  burden  of  proving  performance :  91  Ga.  478. 

Argument,  exceptor  to  auditor's  report  entitled  to  open  and  conclude,  ex- 
cept when;  cross-examination  of  witness  of  objector,  etc.,  not  affect  other 
party's  right  to  conclude :  67  Ga.  221.  Where  protest  is  filed  to  report  of  pro- 
cessioners,  the  applicant  has  opening  and  conclusion :  71  Ga.  528.  On  bill  to 
enjoin  common-law  actions,  both  sides  submitting  proof,  complainant  opens 
and  concludes :  72  Ga.  320.  Objectors  to  application  before  ordinary  for  ex- 
emption of  personalty  were  entitled,  in  superior  court  on  appeal,  to  open  and 
conclude :  79  Ga.  614.  As  to  burden  of  proof,  and  right  to  open  and  conclude 
on  appeal,  in  year's-support  case:  93  Ga.  327.  See  catchwords  "Year's  Sup- 
port Caveated."  Party  assumed  affirmative  on  proof ,  without  objection,  en- 
titled to  conclude:  67  Ga.  218.  Burden  on  plaintiff,  he  concludes,  though 
defendant's  pleas  take  affirmative  on  certain  issues:  83  Ga.  278.  Where  dam- 
ages assessed  under  statutory  proceeding  at  instance  of  railroad,  upon  trial  of 
appeal  by  company,  it  opens  and  concludes:  90  Ga.  56.  Defendant  having 
burden  of  proof  is  entitled  to  open  and  conclude :  93  Ga.  438.  See  general  note 
following  section  4338.  Where  burden  on  plaintiff,  who  successfully  carried 
it,  erroneous  charge  that  burden  on  defendant,  harmless:  94  Ga.  260. 

Claimant,  taking  onus  by  admitting  possession,  etc.,  in  defendant,  has  bur- 
den of  showing  that  voluntary  deed  to  him  from  defendant  is  valid :  68  Ga. 
560,  561. 

Creditors,  attacking  mortgages,  fraud  being  the  vital  issue,  probably  have 
onus:  81  Ga.  11. 

Delivery  of  telegram,  burden  on  telegraph  company  to  show  diligence  in 
transmission  of  message,  and  that  non-delivery  due  to  fault  outside  of  State, 
when  :  95  Ga.  194. 

Escape  of  convict,  the  decision  of  Governor,  as  to  negligence  of  convict 
escapes,  made  prima  facie  case,  to  be  overcome  by  defendant:  85  Ga.  159. 

Excessive  levy,  where  one  attacks  tax  sale  for  excessive  levy,  illegal  adver- 
tisement, etc.,  what  must  show  to  give  right  to  attack :  93  Ga.  715. 

Fertilizer  note,  where  defense  to  suit  on  fertilizer  note  was  that  there  was 
no  analysis,  burden  on  defendant:  69  Ga.  761. 

Guardian,  burden  on  guardian  to  show  that  he  acted  as  prudent  man  in  re- 
ceiving Confederate  money :  67  Ga.  467  ;  see  also  68  Ga.  171 ;  54/291 ;  52/600. 

Identity  in  name  is  prima  facie  evidence  of  identity  of  person,  and  burden 
of  proof  is  on  him  who  denies  it:  71  Ga.  720. 

Malice,  burden  upon  plaintiff  to  show,  and  want  of  probable  cause:  86  Ga. 
238. 

Money  collected,  in  suit  for,  when  collection  is  shown,  burden  is  on  defend- 
ant to  account  for  it:  71  Ga.  458, 
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Negligence,  onus  on  plaintiff  here  to  show  that  defendant's  agent  was  negli- 
gent, whereby  plaintiff  injured:  66  Ga.  71,  72. 

Onus,  charge  that  onus  of  proving  a  fact  is  on  plaintiff  (widow  suing  railroad 
for  homicide  of  husband),  implies  that  there  is  no  onus  on  defendant  to  estab- 
lish non-existence  of  such  fact:  79  Ga.  44. 

Payment,  burden  on  defendant,  under  plea  of :  91  Ga.  791,  793. 

Preponderating  cause,  onus  here  on  plaintiff  to  show  that  reservoir  of  city 
and  water  therefrom  was  preponderating  cause  of  damage  :  66  Ga.  72. 

Prima  facie  case,  evidence  showing  goods  furnished  under  contract,  items 
correct,  due  and  unpaid,  prima  facie  case  made  :  86  Ga.  17. 

Proof  of  damages  to  freight  was  too  general  in  terms,  was  not  specific  and 
clear :  81  Ga.  602. 

Railroad,  person  injured  not  being  employee,  onus  is  on  railroad  company  to 
rebut  presumption  of  fault  on  its  part :  67  Ga.  306.  See  note  to  section  2321 
and  general  note  to  section  2321  et  seq. 

Ratification,  burden  of  proving,  is  on  party  asserting  it:  82  Ga.  701. 

Usury  in  complaint  for  land,  where  defendant  admits  giving  the  deed  but 
pleads  usury  in  it,  he  has  burden  of  proof,  opening  and  conclusion  :  71  Ga.  698. 

Year's  support  caveated,  on  trial  of  objections  to  return  of  appraisers  allot- 
ting year's  support,  burden  on  caveator:  82  Ga.  153.  Applicant  for  caveated 
year's  support  opens  and  concludes:  73  Ga.  66;  see  also  84  Ga.  153;  93/327. 

Will,  onus  on  propounder  of ;  shifted,  when  :  74  Ga.  318  ;  see  also  59  Ga.  472 ; 
52/169. 

§5161.   (3759.)    Changing  onus.      What  amount   of   evidence  will  ^624, 2321, 
change  the  onus  or  burden  of  proof,  is  a  question  to  be  decided  in 
each  case  by  the  sound  discretion  of  the  court. 

As  to  number  of  witnesses  :  10  Ga.  148.  Should  not  restrict  jury  to  portion 
of  testimony  only :  11  Ga.  286.  In  criminal  cases  :  33  Ga.  257.  Court  in  an  ille- 
gality case  directing  the  jury  :  49  Ga.  549.  Section  referred  to  and  construed  : 
59  Ga.  475  ;  60/555,  556.     As  to  charge  of  court  in  a  will  case :  60  Ga.  194. 

As  to  when  onus  is  shifted :  68  Ga.  87. 

In  suit  for  money  collected,  when  collection  is  shown,  burden  is  on  defend- 
ant to  account  for  it :  71  Ga.  458. 

Onus  on  propounder  of  will,  but  shifted  to  caveator  when  testamentary 
capacity  and  voluntary  execution  shown :  74  Ga.  318  ;  citing  59  Ga.  472 ;  distin- 
guishing 52  Ga.  169. 

Onus  on  buyer,  after  accepting  oil,  to  show  it  did  not  come  up  to  contract: 
74  Ga.  498. 

Verdict  directed  for  defendant  where  agency  not  proven  in  suit  for  damages 
for  agent's  acts:  75  Ga.  29. 

Burden  not  changed  by  affidavit  to  best  of  knowledge  and  belief:  77  Ga.  252. 

Party  bearing  onus  is  entitled  to  aid  of  all  legal  presumptions  from  facts 
proven,  in  shifting  onus:  89  Ga.  602. 

Onus  not  shifted  by  evidence  offered  and  rejected ;  but  conclusion  lost  if 
any  material  fact  proved  :  90  Ga.  24. 

Degree  of  evidence  to  overcome  presumption,  from  municipal  legislation, 
that  lands  taken  for  public  use,  etc. :  91  Ga.  462. 

§5162.   (3760.)   Best  evidence.     The  best  evidence  which  exists  of  ^f^73' 
the  fact  sought  to  be  proved  must  be  produced,  unless  its  absence  is  51t56- 
satisfactorily  accounted  for. 

This  rule  essential  to  justice:  9  Ga.  471;  20/365;  14/185;  43/167.     Degrees 
in  secondary  evidence,  examined  copy  better  than  oral  evidence:  36  Ga.  454- 
93 
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459.  When  secondary  evidence  where  book  of  entries  lost :  8  Ga.  468.  AVhere 
sworn  copy  better  than  oral  evidence  :  48  Ga.  44.  Section  referred  to  and  con- 
strued :  52  Ga.  542;  49/481.  Press  letter-book  secondary  evidence:  57  Ga.  50. 
The  award  itself  the  best  evidence  of  arbitration  :  64  Ga.  567.  Record  of  plea 
of  guilty  highest  and  best  evidence:  48  Ga.  116. 

Testimony  as  to  measurement  of  tracks,  admissible  without  production  of 
measure  :  65  Ga.  756. 

Sheriff's  advertisement  under  levy,  published  in  paper,  best  evidence  of 
legal  advertisement:  67  Ga.  675;  see  also  2  Ga.  92;  6/530. 

Constable  who  served  summons  may  prove  and  identify  it ;  not  necessary  to 
call  the  justice  who  issued  it:  70  Ga.  790. 

Officer's  failure  to  keep  proper  records  will  not  justify  his  offering  lower 
evidence  :  77  Ga.  163. 

On  question  whether  conveyance  was  absolute  or  to  secure  debt,  deceased 
grantor's  estimate  of  value  of  land  conveyed,  inadmissible:  78  Ga.  635. 

Where  contract  made  directly  with  corporation  and  registered  properly  on 
its  books,  and  deed  made  by  officer  to  carry  into  effect  such  contract,  records 
of  the  corporation  are  the  highest  evidence  of  the  terms  of  the  contract :  80 
Ga,  258. 

Grant  from  State  to  city,  conditioned  upon  payment  of  certain  sum,  origi- 
nal receipt  from  comptroller-general,  evidence  thereof:  86  Ga.  585. 

Original  homestead  papers  best  evidence :  85  Ga.  687  ;  60/114. 

Party  at  whose  instance  primary  evidence  rejected  and  secondary  admitted, 
cannot  complain  :  85  Ga.  687. 

In  action  on  insurance  policy,  affidavits  proving  death,  admissible  to  show 
requirement  of  preliminary  proof  complied  with:  85  Ga.  751. 

Demand  for  damages  must  be  proven  by  best  evidence:  93  Ga.  353. 

Message  delivered  by  telegraph  company  admissible,  not  necessary  to  pro- 
duce original,  when:  93  Ga.  353. 

In  suit  for  delay  in  delivering  cablegram,  message  delivered  to  sendee  ad- 
missible without  producing  European  original :  73  Ga.  285 ;  see  also  92  Ga.  619  ; 
94/431. 

Entries  in  railroad  books  in  course  of  business,  as  to  delivery  of  goods  in 
good  order,  held  only  reliable  evidence :  66  Ga.  39. 

Books  themselves  higher  evidence  than  testimony  of  bookkeeper  (who  did 
not  sell  goods),  based  on  examination  of  books:  82  Ga.  445. 

If  tax  receipts  lost,  tax  digest  must  first  be  produced,  before  testimony, 
that  land  was  returned  and  tax  paid,  admissible:  85  Ga.  835. 

Interrogatories  rejected  as  seeking  secondary  evidence :  67  Ga.  58. 

After  interrogatories  of  non-resident  witness  were  executed,  he  moved  into 
county  of  suit,  and  was  present  at  trial  but  in  feeble  condition  (memory 
gi*eatly  impaired) ;  held,  interrogatories,  being  clear,  could  be  used  :  74  Ga.  469. 

Where  administrator's  bond  sued  on  was  in  Alabama  court,  certified  tran- 
script of  Alabama  case,  containing  copy  of  bond,  held  best  evidence:  67  Ga. 
167,  168. 

Legal  sale,  and  nature  of  suit,  best  shown  by  exemplification  of  records  and 
not  parol,  although  proceeding  in  another  State:  67  Ga.  675,  676. 

Lessee  railroad  company  sued  for  accident  occurring  on  leased  line  ;  fact  of 
lease  shown  by  parol :  74  Ga.  442. 

Fact  that  passenger  bought  coupon  through-ticket,  shown  by  parol,  contents 
of  ticket  not  being  involved  :  74  Ga.  664  ;  citing  73  Ga.  718. 

Proper  to  show  by  parol  that  deed,  signed  by  party,  was  deposited  with  an- 
other and  withdrawn:  75  Ga.  98. 
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Absence  of  order  from  minutes  of  county  board,  shown  by  clerk  who  kept 
same :  77  Ga.  663. 

Best  evidence  of  levy  and  sale  is  fi.  fa.,  etc. ;  if  not  accounted  for,  oral  testi- 
mony incompetent :  78  Ga.  537. 

Sheriff's  entry  on^,  fa.,  and  deed,  after  twenty  years,  are  better  evidence 
than  parol  testimony  of  single  witness  as  to  what  property  was  sold :  81  Ga.  254. 

Conductor  may  testify  as  to  number  of  passengers  on  street-car,  although 
he  kept  memorandum  of  passengers  from  register:  91  Ga.  345. 

Nulla-  bona  on  fi.  fa.,  not  only  way  to  prove  defendant's  insolvency  ;  any  wit- 
ness who  knows  his  condition  may  testify  to  it:  74  Ga.  783. 

Insolvency  not  shown  by  nulla  bona  return  of  sheriff  of  county  in  which  de- 
fendant is  not  shown  ever  to  have  resided  or  had  property :  79  Ga.  425.  See 
general  note  after  section  5328. 

On  trial  of  claim,  indebtedness  of  claimant  at  time  of  purchase  may  be 
shown  by  witness  having  personal  knowledge  of  the  fact :  80  Ga.  267. 

§5163.  Failure  to  produce  evidence.     Whore  a  party  has  evidence  inff^'flf7' 
his  power  and  within  his  reach,  by  which  he  may  repel  a  claim  or  f?  ^a* |fo" 
charge  against  him,  and  omits  to  produce  it,  or,  having  more  certain  77  Ga- 785- 
and  satisfactory  evidence  in  his  power,  relies  on  that  which  is  of  a 
weaker  and  inferior  nature,  a  presumption  arises  that  the  charge  or 
claim  is  well  founded;   but  this  presumption  may  be  rebutted. 

No  unfavorable  inference  can  be  drawn  against  railroad  for  failure  to  intro- 
duce its  own  employees  to  prove  facts  shown  by  plaintiff's  pleadings :  92  Ga.  188. 

Where  charge  as  to  presumption  against  one  party  from  failure  to  produce 
evidence  was  properly  refused,  other  party  having  produced  it  himself:  79 
Ga.  588. 

In  railroad  damage  case,  engineer  introduced  but  fireman  unaccounted  for, 
inference  by  jury  against  company  authorized  ;  aliter,  if  fireman  produced  but 
not  sworn  :  75  Ga.  645. 

Failure  to  produce  engineer  who  has  left  employment,  etc.,  not  warrant  un- 
favorable presumption  :  77  Ga.  440. 

Court  did  not  abuse  discretion  in  allowing  plaintiff  to  account  for  wife's 
absence,  whose  testimony  would  corroborate  his:  91  Ga.  27,  28. 

Non-production  of  evidence  apparently  in  one's  power  is  frequently  a  cir- 
cumstance of  more  or  less  significance :  81  Ga.  140. 

Absence  of  material  witness  to  injury,  unaccounted  for,  might  authorize  in- 
ference against  railroad :  75  Ga.  283. 

When  facts  charged  to  be  within  knowledge  of  defendant,  or  where  such 
knowledge  is  presumed  from  circumstances,  and  he  fails  to  answer,  or  answers 
evasively,  charge  taken  as  true:  70 Ga.  57. 

Presumption  from  failure  to  produce,  when  accessible,  considered :  71  Ga. 
139. 

Failure  to  produce  testimony  is  a  badge  of  fraud,  where  bona  fides,  of  transac- 
tion is  in  issue,  and  witnesses  who  ought  to  be  able  to  explain  it  are  in  reach: 
75  Ga.  533. 

§5164.   (3761.)  Primary  and  secondary  evidence.     Primary  evidence $5240. 
is  such  as  in  itself  does  not  indicate  the  existence  of  other  and  better 
proof.     Secondary  evidence  is  such  as  from  necessity  in  some  cases  is 
substituted  for  stronger  and  better  proof. 
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Written  evidence  of  title,  if  not  lost  or  destroyed,  best  primary  evidence  and 
should  be  produced :  24  Ga.  155.  Press  letter-book  is  secondary  evidence :  57 
Ga.  50. 

What  evidence  of  correctness  of  account  not  secondary :  65  Ga.  309. 

Supreme  Court  reports  are  secondary  evidence  of  judgment  in  particular 
case ;  remittitur  is  highest  evidence:  65  Ga.  581. 

Act  of  September  19th,  1891,  making  official  certified  copy  evidence,  not  ex- 
clusive ;  original,  properly  identified,  still  competent :  90  Ga.  500. 

In  support  of  plaintiff' s  title,  in  ejectment,  decree  in  favor  of  one  of  his  pred- 
ecessors in  title  as  to  a  particular  link  in  chain,  was  primary  as  to  such  link, 
but  secondary  as  to  links  recited :  94  Ga.  584. 

The  telegram  actually  delivered  is  original  and  not  secondary  evidence  of 
the  telegraphic  message  sent:  94  Ga.  431 ;  see  also  92  Ga.  619. 

In  suit  for  delay  in  delivering  cablegi*am,  message  delivered  to  sendee  was 
admissible  without  producing  European  original :  73  Ga.  285 ;  see  also  93  Ga. 
353. 


i^Ga'lig3'  §5165.  Positive  and  negative  testimony.  The  existence  of  a  fact  tes- 
66  Ga.  260.  ^ified  to  by  one  positive  witness  is  to  be  believed,  rather  than  that 
such  fact  did  not  exist  because  many  witnesses  who  had  the  same 
opportunity  of  observation  swear  that  they  did  not  see  or  know  of 
its  having  transpired.  This  rule  does  not  apply  when,  two  parties 
having  equal  facilities  for  seeing  or  hearing  a  thing,  one  swears  that 
it  occurred,  the  other  that  it  did  not. 

See  notes  to  section  985  of  Penal  Code. 

Where  witnesses  had  equal  opportunity  to  know  whether  bell  was  rung,  tes- 
timony in  negative  was  "positive"  testimony:  83  Ga.  583. 

As  to  weight  of  positive  and  negative  testimony,  see  12  Ga.  213;  21/133; 
26/183 ;  36/285.    When  rule  as  to,  did  not  apply :  27  Ga.  381,  649 ;  42/473. 

Positive  testimony  outweighs  negative  testimony,  witnesses  being  equally 
credible :  68  Ga.  688. 

Rule  that  positive  is  superior  to  negative  testimony  does  not  apply  where, 
of  two  parties  having  equal  facilities  for  seeing  or  hearing  a  thing,  one  swears 
it  did  and  the  other  that  it  did  not  occur:  66  Ga.  260. 

Distinction  between  positive  and  negative  testimony  illustrated  thus :  It  is 
positive  to  say  that  a  thing  did  or  did  not  happen  ;  it  is  negative  to  say  that 
witness  did  not  see  or  know  of  an  event  having  transpired :  67  Ga.  633. 

Positive  and  negative  testimony  should  not  be  charged  on,  where  both  sets 
of  witnesses  are  equally  positive:  86  Ga.  22. 

Where  two  physicians  testify,  each  that  he  examined  for  wounds  of  head, 
one  saying  there  was  fracture  in  given  position,  the  other  that  there  was  none, 
etc.,  rule  as  to  value  between  positive  and  negative  testimony  does  not  apply : 
79  Ga.  37. 

Where  witness  swears  positively  that  a  thing  occurred,  and  another  testifies 
he  had  same  opportunity  for  observation  as  first  witness,  and  that  thing  did 
not  occur,  both  are  positive  witnesses ;  but  where  part  of  witness's  testimony 
was  positive  and  part  negative,  and  conflicting  witness  was  positive,  no  error 
in  charging  rule:  79  Ga.  799. 

^lSI5'5142'  §5166.  (8762.)  Written  evidence.  Written  evidence  is  considered 
of  higher  proof  than  oral,  and  in  all  cases  where  the  parties  have  re- 
duced their  contract,  agreement  or  stipulation  to  writing,  and  as- 
sented thereto,  it  is  the  best  evidence  of  the  same. 
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See  "Fraud,"  "Accident,"  "Mistake,"  elsewhere  in  this  Code. 

Where  a  written  contract,  it  must  be  produced  :  12  Ga.  45.  Unless  lost:  30 
Ga.  121.  Parol  evidence  inadmissible  if  written  evidence  of  contract  can  be 
produced:  26  Ga.  241.  Being  a  writing,  parol  evidence  of  sale  not  admitted: 
43  Ga.  167.  Wrongful  admission  of  parol  evidence  to  vary  a  note :  43  Ga.  190. 
Same  as  to  an  agreement:  50  Ga.  211.  Where  the  written  bill  of  sale  of  per- 
sonal property  was  the  best  evidence:  55  Ga.  377. 

See  66  Ga.  584. 

Though  insurance  policy  refers  to  application  therefor,  and  makes  it  a  part 
thereof,  former  admissible  without  latter,  when:  85  Ga.  751. 

Custom  admissible  to  explain  ambiguous  written  agreement,  but  not  to 
change  clear,  express  agreement :  92  Ga.  619 ;  see  also  54  Ga.  128. 

Deed  conveying  four-sevenths  interest  to  one  in  trust  and  three-sevenths 
interest  to  another  not  in  trust,  jury  cannot  find  all  trust  property  :  65  Ga.  168. 

Suit  by  drawee  against  drawer  of  draft,  payable  to  drawee's  order  and  unin- 
dorsed, not  amended  by  alleging  draft  intended  as  drawer's  note:  66  Ga.  735. 

No  allegation  of  fraud,  accident  or  mistake,  absolute  deed  not  shown  to  be 
security-deed :  66  Ga.  483. 

Land  intended  to  be  conveyed  shown  by  extrinsic  evidence,  where  descrip- 
tion inaccurate  and  lot  number  wrongly  stated  :  91  Ga.  472,  473. 

Where  land  sold  by  tract  as  so  many  acres,  "more  or  less,"  only  what  is 
contained  in  tract  is  sold,  and  this  may  be  shown  by  parol  evidence:  91  Ga. 
601-608. 

Parol  proof  of  value  of  goods  damaged  by  railroad,  allowed  here,  though 
written  bill  showing  cost :  75  Ga.  410. 

Parol  inadmissible  to  vary  unconditional  note,  showing  that  it  was  given  for 
purchase  of  stock  upon  certain  conditions :  92  Ga.  432. 

Where  bond  of  county  treasurer  delivered  to  ordinary,  sureties  not  allowed 
to  show  by  parol  that  it  was  delivered  with  understanding  that  they  were  not 
to  be  liable  till  others  signed :  70  Ga.  487. 

Parol  prior  stipulations,  etc.,  merged;  if  writing  ambiguous,  explained  by 
parol :  92  Ga.  394. 

To  introduce  part  of  written  instrument,  parts  should  be  specified,  else 
whole  or  none  should  go  to  jury :  80  Ga.  472. 

Testimony  as  to  private  understanding  of  one  party  as  to  what  he  thought 
he  was  getting  under  contract,  properly  excluded  :  80  Ga.  644. 

In  suit  for  breach  of  a  contract  of  carriage,  evidenced  by  bill  of  lading,  prior 
stipulations  inadmissible:  94  Ga.  22. 

Writing  lost,  or  beyond  jurisdiction,  secondary  evidence  admitted:  66 
Ga.  39. 

See  notes  to  sections  3675  and  5201. 

§5167.   (3763.)    Wills  and  records.   Copies  of  records  of  judicial  P*o- $|||>0'5||9i, 
ceedings,  and  wills  admitted  to  probate,  are  admitted  as  primary 
evidence,  when  properly  authenticated.     In  all  other  cases  a  copy  is 
secondary  evidence. 

As  to  a  will:  14  Ga.  186;  25/479;  12/267. 

That  question  res  judicata  not  shown  by  parol :  66  Ga.  59. 

Original  returns  of  administrators,  etc.,  not  admissible  in  evidence,  must 
have  exemplification  of  return  and  judgment  allowing:  67  Ga.  466. 

Pleadings  and  proceedings  in  case,  which  have  been  recorded  and  lost,  are 
proven  by  records,  which  must  be  taken  as  correct  until  corrected :  69  Ga.  290. 
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Of  rules  governing  the  admission  of  testimony;  general  rules. 

Original  record  of  superior  court  in  one  county  cannot  be  proved  in  another 
county  by  an  attorney  claiming  to  have  it  by  order  of  the  judge  ;  exemplifica- 
tion by  clerk  is  necessary:  71  Ga.  176. 

Original  record  from  another  county,  admissible  when  admitted  to  be  such  : 
72  Ga.  479. 

Will  not  probated,  not  admitted  in  evidence  as  muniment  of  title:  73  Ga. 
144. 

Original  homestead  papers  best  evidence :  85  Ga.  687  ;  60/114. 

$223-  §5168.    (3764.)    Officer  de  facto .      An  officer  de  facto  may  be  proved 

by  his  acts,  without  the  production  of  his  commission  or  appoint- 
ment. 

Stated:  21  Ga.  217;  14/185.  A  duly  elected  sheriff  without  bond,  good  of- 
ficer de  facto:  9  Ga.  314.  Persons  acting  publicly  as  officers  of  a  corporation 
presumed  rightfully  in  office  as  to  third  parties :  5  Ga.  239.  Acts  of,  not  at- 
tacked collaterally:  44  Ga.  454.  When  county  commissioners  officers  de  facto: 
52  Ga.  234.     When  town  officers  are  officers  de  facto:  63  Ga.  527. 

When  a  court  was  abolished,  the  judge  ceased  to  be  an  officer  even  de  facto: 
70  Ga,  547.       . 

Cited,  as  to  county  board  of  education,  some  of  whom  were  not  freeholders : 
72  Ga,  556. 

City-court  judge  appointed  and  qualified  during  recess  of  Senate,  judge  de 
facto:  93  Ga.  1. 

§5169.  Dates  by  Stern's  calendar.  "Stern's  United  States  Calen- 
dar" is  admissible  in  proof  of  dates  for  the  space  of  time  covered 
thereby,  without  further  proof. 

§5170.  (3765.)  Inscriptions  on  monuments,  etc.  Inscriptions  on  walls, 
monuments,  and  other  fixed  objects,  may  be  proved  by  copies  estab- 
lished as  such. 

§5171.   (3766.)   Other  exceptions.     Other  cases  of  necessity  or  man- 
ifest convenience,  resting  on  like  principles  of  reason  and  justice, 
may  be  made  exceptions  to  the  general  rule. 
$5240.  §5172.   (3767.)   Secondary  evidence,  when  admitted.     In  order  to  ad- 

mit secondary  evidence,  it  must  appear  that  the  primary  evidence 
for  some  sufficient  cause,  is  not  accessible  to  the  diligence  of  the 
party.  This  showing  is  made  to  the  court,  who  will  hear  the  party 
himself  on  the  question  of  diligence  and  the  inaccessibility  of  the 
primary  evidence. 

Eule  stated :  6  Ga.  188 ;  21/217.  Diligence  as  to  search  for  written  docu- 
ments so  as  to  introduce  secondary  evidence:  10  Ga.  253;  12/125;  42/462. 
Must  exhaust  all  sources  of  information  to  obtain  original,  before  introducing 
secondary  evidence  of  it:  13  Ga.  406;  14/186;  29/529.  Verbal  evidence  of 
writing  where  it  is  beyond  jurisdiction  of  the  State:  26  Ga.  537.  Secondary 
evidence  introduced  without  objection,  court  can  charge  and  jury  find  verdict 
on  :  20  Ga.  600.  Where  this  rule  not  applicable  :  29  Ga.  211.  Where  parol  or- 
der of  sale  of  perishable  goods  admitted,  when  original  not  found:  24  Ga.  265. 
Secondary  evidence  of  extracts  from  books  in  copartnership  transaction  :  41  Ga. 
609.  Contents  proved  by  parol,  if  paper  diligently  searched  for:  24  Ga.  155; 
42/562.     Where  notice  to  cestui  que  trust  to  produce  trust  deed,  necessary :  47 
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Of  rules  governing  the  admission  of  testimony;  general  rules. 

Ga.  485.  Duly  certified  copy  of  orders :  40  Ga.  62.  Proof  of  original  deed  re- 
corded in  another  State  admits  record  of  it  here :  55  Ga.  419.  As  to  fi.  fa.  to  a 
sheriff's  deed:  56  Ga.  359.  Testimony  of  measure  of  track  without  the  meas- 
ure itself:  65  Ga.  756.  Record  shown  lost,  may  prove  its  contents  :  50  Ga.  378. 
On  proof  of  original,  copy  may  go  in  evidence:  58  Ga.  567.  Where  foundation 
not  sufficiently  laid  to  admit  entries  upon,  and  contents  of  fi.  fa.:  65  Ga.  664. 

Under  facts  here,  copy  of  note  properly  admitted  :  65  Ga.  476. 

Evidence  sufficient  here  to  admit  copy  deed  :  70  Ga.  86. 

Where  existence,  etc.,  of  original  left  doubtful,  no  error  to  refuse  parol 
proof:  77  Ga.  263. 

Evidence  conflicting  as  to  execution  of  lost  contract,  error  to  withhold 
alleged  copy  from  jury :  76  Ga.  254. 

Admission  of  secondary  evidence  on  injunction  hearing  somewhat  discre- 
tionary: 77  Ga.  323. 

Without  proper  foundation  laid  therefor,  secondary  evidence  not  admissi- 
ble: 86  Ga.  699. 

Copy,  deed  from  register  inadmissible  against  grantee,  without  notice  to 
produce  original :  82  Ga.  447. 

To  admit  parol  proof  of  contents  of  lost  telegram  received,  telegram  sent 
must  be  accounted  for:  94  Ga.  430;  overruling  76  Ga.  253. 

Notice  to  produce,  on  executrix  of  maker  of  bond  for  titles,  after  bond  com- 
plied with,  foundation  for  secondary  evidence  of  contents :  95  Ga.  629. 

Where  parol  testimony  as  to  contents  of  deeds  admitted  upon  proof  of  loss 
of  deeds  and  destruction  of  records  :  80  Ga.  79. 

Parol  evidence  of  contents  of  bond  for  titles  relied  on  in  action  of  ejectment, 
inadmissible  until  absence  of  same  duly  accounted  for:  80  Ga.  776. 

Purchaser's  testimony  necessary  here,  to  admit  parol  proof  of  contents  of 
lost^.  fa.:  65  Ga.  662. 

Party  introducing  secondary  evidence  cannot  complain  :  70  Ga.  168. 

Error  in  admitting  copy  cured  by  subsequent,  introduction  of  original,  by 
opposite  party  :  86  Ga.  729. 

Proof  that  written  contract  executed  in  duplicate,  one  party's  contract  lost, 
copy  admitted  upon  failure  of  opposite  party  to  produce  the  other:  76  Ga.  254. 

Contents  of  lost  letter  of  credit,  proved  by  parol,  in  suit  for  price  of  goods : 
65  Ga.  717. 

Letters  which  would  be  admissible,  being  lost,  contents  provable :  66  Ga.  286. 

Original  books  of  entry  should  be  produced  or  accounted  for,  before  evi- 
dence of  contents  is  admissible :  86  Ga.  699. 

Conductor  may  testify  as  to  number  of  passengers  on  street-car,  although  he 
kept  memorandum  of  passengers  from  register:  91  Ga.  345. 

Books  containing  inventory  of  stock,  but  beyond  jurisdiction  of  court,  wit- 
ness can  swear  to  statement  made  up  by  himself  and  clerk :  66  Ga.  446. 

Secondary  evidence  of  administrator's  bond  held  admissible,  original  be- 
ing in  Alabama  court,  and  party  enjoined  from  obtaining  certified  copy  :  67 
Ga.  167. 

Appearing  paper  outside  of  State, -witness  allowed  to  testify  to  contents:  95 
Ga.  244. 

Bill  of  sale,  basis  of  trover,  lost,  admissions  of  holder  as  to  nature  of  his 
claim  admissible  :  66  Ga.  725. 

If  original  fi.  fa.  lost  or  destroyed,  a  copy  from  records  admissible  in  evi- 
dence.   True  also  as  to  United  States  Court  fi.  fa.:  69  Ga.  283. 

Parol  evidence  allowed  here,  to  prove  decedent's  title  to  land,  admitted  by 
contestant  before  death,  but  papers  not  found :  75  Ga.  416. 


§§5173-5175      SIXTH  TITLE.— CHAPTER  2,  ARTICLE  2.  1480 

Of  hearsay. 

Action  for  rent  sustained  by  proof  that  defendant  admitted  account,  although 
there  was  a  written  lease  not  produced  nor  accounted  for:  93  Ga.  719,  720. 

Telegram  delivered  to  sendee,  admissible  in  telegraph  penalty  case,  without 
accounting  for  original :  92  Ga.  619. 

So  also  in  suit  for  delay  in  delivering  European  cablegram :  73  Ga.  285 ;  see 
also  92  Ga.  619  ;  94/431. 

Plea  of  payment  supported  by  parol  evidence  that  notes  given  and  accepted 
in  payment,  without  producing  notes  or  accounting  for  them  :  93  Ga.  717. 

Admission  of  substantially  correct  secondary  evidence  without  accounting 
for  original,  not  work  new  trial,  where  evidence  not  objected  to:  89  Ga.  484; 
citing  74  Ga.  220.    Though  case  in  default:  89  Ga.  484. 

$5162.  §5173.    (3768.)    Degrees  therein.     There  are  degrees  in  secondary- 

evidence,  and  the  best  should  always  be  produced.     Thus  a  duplicate 
is  better  than  a  copy,  and  an  examined  copy  than  oral  evidence. 

Where  no  presumption  of  better  secondary  evidence,  any  proof  admissible: 
6  Ga.  188.  Degrees  in  secondary  evidence :  24  Ga.  345.  Examined  copy  before 
oral  evidence:  36  Ga.  454.     Section  referred  to  and  construed:  58  Ga.  571. 

Where  administrator's  bond  sued  on  was  in  Alabama  court,  certified  tran- 
script of  Alabama  case,  containing  copy  of  bond,  held  best  evidence:  67  Ga. 
167,  168. 

$$52io,5239.  §5174.  (3769.)  Existence  of  original.  The  existence  of  a  genuine 
original  is  essential  to  the  admissibility  of  a  copy.  The  amount  of 
evidence  to  show  such  existence  must  vary  with  the  circumstances 
of  each  case.  Where  no  direct  issue  is  made  upon  the  fact,  slight 
evidence  would  be  sufficient. 

Existence  of  original  and  its  loss  proved,  before  secondary  evidence  of  con- 
tents of  a  paper  admitted  in  evidence :  6  Ga.  188.  The  paper  in  which  adver- 
tisement of  sheriff's  sale,  and  if  not,  a  copy:  6  Ga.  530;  30/696.  No  copy  of  a 
grant,  unless  excuse  for  non-production  of  the  original:  27  Ga.  58.  Proof  of 
original  deed,  before  copy  introduced:  30  Ga.  619.  When  copy  of  letter  not 
received,  being  no  proof  of  original  sent  or  received:  29  Ga.  294.  Must  show 
the  original  duly  executed,  before  secondary  proof  of  contents  of  paper  out  of 
jurisdiction  of  the  court:  39  Ga.  232. 

Existence  of  deeds  and  signatures  thereto  shown  by  parol :  75  Ga.  98. 

To  admit  secondary  evidence  concerning  deed  lost  or  beyond  jurisdiction, 
execution,  as  well  as  existence,  must  be  proved :  81  Ga.  91. 


ARTICLE  2. 

OF    HEARSAY. 


§5175.  (3770.)  Hearsay  evidence.  Hearsay  evidence  is  that  which 
does  not  derive  its  value  solely  from  the  credit  of  the  witness,  but 
rests  mainly  on  the  veracity  and  competency  of  other  persons.  The 
very  nature  of  the  evidence  shows  its  weakness,  and  it  is  admitted 
only  in  specified  cases  from  necessity. 

Not  admissible  generally :  56  Ga.  463 ;  26/332 ;  22/403 ;  63/168 ;  61/475.  When 
hearsay  evidence  of  contents  of  books  as  to  indebtedness,  not  receivable:  14 
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Of  hearsay. 

Ga.  124.  Not  admissible  against  a  party  unless  he  consents  to  it :  29  Ga. 
105.  Inadmissible  by  affidavit  or  otherwise  on  hearing  for  injunction:  63 
Ga.  11. 

Evidence  excluded  because  hearsay :  65  Ga.  406. 

Hearsay  not  admissible :  68  Ga.  560. 

Unless  it  affirmatively  appears  that  evidence  is  hearsay,  it  is  not  to  be 
excluded  where  it  is  of  a  nature  which  admits  of  its  resting  on  personal 
knowledge  of  witness  :  88  Ga.  43. 

Statements  of  tenant  in  absence  of  landlord,  inadmissible  to  prove  land- 
lord's agreement  for  tenant  to  sublet  property  at  reduced  rent:  65  Ga.  444. 

Affidavit  of  witness,  dead  at  time  of  trial,  inadmissible  to  show  contradict- 
ory statements  and  explain  testimony  by  depositions:  66  Ga.  18,  30. 

Not  competent  to  prove,  by  his  admissions,  that  lessor  of  fictitious  plaintiff 
in  ejectment  gave  consent  to  use  of  his  name:  67  Ga.  161. 

Testimony  of  witness,  appearing  by  cross-examination  to  be  hearsay,  ex- 
cluded on  motion  :  67  Ga.  161. 

Letter  dealing  in  opinion,  and  res  inter  alios  acta  as  to  plaintiff,  properly  ex- 
cluded:  71  Ga.  501. 

Declarations  of  defendant's  overseer,  hearsay  :  72  Ga.  816. 

On  hearing  before  city  council  as  to  nuisance,  report  of  board  of  health  was 
hearsay :  73  Ga.  484. 

In  action  for  damages  for  personal  injuries,  plaintiff's  threats  of  suicide 
months  later,  though  of  doubtful  competency,  admitted  under  proper  instruc- 
tions :  76  Ga.  209. 

Statement  of  engineer,  reported  by  another,  shortly  after  accident,  inad- 
missible: 77  Ga.  237. 

Declarations  of  strangers,  even  in  recorded  deed,  or  other  paper,  not  com- 
petent testimony  :  79  Ga.  253. 

Ex  parte  affidavits  are  not  evidence :  79  Ga.  260. 

Testimony  of  merchant  as  to  demand  made  by. his  clerk  over  telephone  and 
reply  as  repeated  by  clerk,  hearsay:  81  Ga.  297. 

Declarations  of  witness  may  be  used  to  impeach  him,  but  not  to  establish 
facts  affirmed  thereby  :  86  Ga.  392. 

Disinterested  witness  may  testify  as  to  statement  made  by  mortgagee,  that 
had  sold  mortgage  to  usee:  86 Ga.  797. 

Information  by  unknown  person  to  officer  serving  subpoena,  that  witness  was 
dead,  not  sufficient  proof  thereof:  85  Ga.  297. 

That  witness  too  young  at  given  time  to  know,  but  "now  knows,"  necessa- 
rily hearsay :  90  Ga.  378. 

Clerk  searching  for  attachment  declaration  stating  it  was  never  filed,  cannot 
be  proven  on  motion  to  establish  copy  :  91  Ga.  173. 

In  action  by  married  woman  for  personal  injuries,  not  competent  to  iden- 
tify hole  where  she  was  injured,  by  hearsay :  91  Ga.  814. 

Appearing  that  witness  had  personal  knowledge  of  some  of  facts,  interrog- 
atories admitted  over  objection  that  witness  derived  his  information  from 
correspondence :  92  Ga.  320. 

Party  suing  for  personal  injuries  cannot  prove  by  his  wife  that  he  has  fre- 
quently complained  of  his  pains,  etc. :  93  Ga.  462. 

Declarations  of  father  and  husband  of  claimant,  not  in  presence  of  claimant, 
that  father  gave  certain  money  to  husband,  is  hearsay  as  to  claimant:  93  Ga. 
535. 

§5176.  (3771.)  Sometimes  original  evidence.  When,  in  a  legal  in- 
vestigation, information,  conversations,  letters  and  replies,  and  sim- 
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Of  hearsay. 

ilar  evidence,  are  facts  to  explain  conduct  and  ascertain  motives, 
they  are  admitted  in  evidence,  not  as  hearsay,  but  as  original  evi- 
dence. 

Declarations  of  a  wife  leaving  husband's  house,  when  admissible:  36  Ga. 
286.  Declarations  of  vendor  as  to  motives  for  sale,  etc.,  received  on  trial  as  to 
validity  of  sale  :  47  Ga.  24.  To  explain  conduct  and  ascertain  motives:  48  Ga. 
179.  Understanding  of  parties  as  to  a  receipt :  51  Ga.  625.  Surrounding  cir- 
cumstances: 52  Ga.  572.  Previous  declarations  of  husband  to  show  probability 
of  doing  same  thing  afterwards :  60  Ga.  246.  Great  latitude  in  charges  of  fraud 
in  introducing  evidence  :  61  Ga.  137. 

Proof  of  deceased  defendant's  conversation  with  third  person  as  to  settle- 
ment, not  allowed  here  :  65  Ga.  748. 

Receipts  and  drafts  throwing  light  on  transaction,  admitted:  70  Ga.  87. 

On  question  of  identity  of  one  deceased,  his  personal  appearance  and  con- 
versations giving  account  of  himself  and  his  relations,  admissible.  Identity 
sufficiently  shown  here :  71  Ga.  720. 

Letter,  writh  which  parties  to  suit  were  in  no  way  connected,  inadmissible : 
75  Ga.  392. 

Contents  of  inadmissible  letters  should  not  be  read  in  hearing  of  jury,  for 
any  purpose:  85  Ga.  755. 

Party  may  testify  to  his  intention,  and  such  testimony  is  considered  in  ar- 
riving at  his  real  motive :  76  Ga.  80. 

Competent  for  wife  to  prove  conversations  with  husband  about  loan  to  him, 
issue  being  whether  husband  was  wife's  agent :  76  Ga.  713. 

Conversation  in  absence  of  defendant,  admissible  to  show  falsity  of  libel:  77 
Ga.  243." 

Witness  may  fix  a  date  by  time  he  heard  of  another  fact,  detailing  what  he 
so  heard  ;  the  hearsay  not  to  be  proof  of  anything:  78  Ga.  525. 

On  trial  of  bill  attacking  sale  by  insolvent  debtor  for  fraud,  it  is  admissible 
against  debtor  to  show  conversation,  previous  to  filing  bill,  in  which  debtor 
asserted  that  vendee,  debtor's  brother,  was  worth  nothing:  80  Ga.  249. 

Hearsay  evidence,  as  to  market  value  of  a  product,  admissible  as  primary 
evidence:  86  Ga.  686. 

Sayings  of  alleged  agent  dum  fervet  opus  do  not  prove  agency,  but  may  prove 
that  he  was  acting  as  agent,  where  the  agency  is  otherwise  shown  :  87  Ga.  681. 

§5177.  (3772.)  Pedigree,  how  proved.  Pedigree,  including  descent, 
relationship,  birth,  marriage,  and  death,  may  be  proved  either  by  the 
declarations  of  deceased  persons  related  by  blood  or  marriage,  or  by 
general  repute  in  the  family,  or  by  genealogies,  inscriptions,  "family 
trees,"  and  similar  evidence. 

Hearsay  evidence  to  prove  pedigree,  birth,  etc. :  9  Ga.  539.  Also  relation- 
ship and  race:  39  Ga.  232.  Section  referred  to  and  construed:  53  Ga.  547. 
Family  reputation  and  hearsay  on  the  question  of  sanity:  59  Ga.  682. 

Information  by  unknown  person  to  officer  serving  subpoena,  that  witness  was 
dead,  not  sufficient  proof  thereof:  85  Ga.  297. 

That  husband  had  disappeared  and  family  regarded  him  dead,  not  relevant 
evidence,  in  action  on  insurance  policy:  85  Ga.  753. 

Death  proved  by  hearsay  :  70  Ga.  87. 

Testimony  as  to  one's  own  age  necessarily  hearsay  :  73  Ga.  689. 
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Of  hearsay. 

§5178.  Proof  of  identity .  Concordance  of  name  alone  is  some  evi-  U^*?' 724' 
dence  of  identity.  Residence,  location,  ownership  of  property  and 
other  like  facts  may  be  proved.  Reasonable  certainty  is  all  that  can 
be  required.  In  civil  suits  parties  are  generally  relieved  from  the 
onus  of  proving  identity,  as  it  is  a  fact  generally  more  easy  to  dis- 
prove than  to  establish. 

§5179.    (3773.)    Res  gestae.     Declarations  accompanying  an  act,  or  $3034- 
so  nearly  connected  therewith  in  time  as  to  be  free  from  all  suspicion 
of  device  or  afterthought,  are  admissible  in  evidence  as  part  of  res 
gestse. 

In  criminal  cases,  facts  at  or  about  the  time  of  the  rencounter :  64  Ga.  376 ; 
1/222.  Testimony  of  after-conduct:  15  Ga.  121.  Declarations  of  defendants 
antecedent  to  the  fact,  to  explain  conduct:  5  Ga.  85.  When  after:  18  Ga.  635. 
Sayings  of  a  party  to  illustrate  the  nature  of  an  act:  4Ga.  99.  Declarations  of 
donor  as  to  a  gift  on  day  made:  3  Ga.  513.  When  sayings  of  an  attorney  inad- 
missible: 8  Ga.  421.  Not  admissible  as  part  of  res  gestse:  23  Ga.  194;  43/412. 
Declarations  to  be  part  of  res  gestse,  how  contemporaneous :  11  Ga.  615  ;  17/558  ; 
19/404,  337.  Action  against  bailee,  his  declarations  after  the  loss  for  which  he 
is  sued :  18  Ga.  496.  Admissions  of  principal  during  transacting  of  the  business : 
17  Ga.  627.  Acts  of  violence  in  escaping,  showing  the  quo  animo  of  the  prisoner: 
26  Ga.  276.  Defendant's  sayings  two  or  three  minutes  after  the  transaction, 
admitted :  27  Ga.  288.  When  sayings  of  one  accused  of  larceny  admissible  for 
him:  34  Ga.  208;  28/254.  Against  accessory  after  fact:  43  Ga.  197.  Sayings 
of  another  in  defendant's  presence,  uncontradicted  by  him:  29  Ga.  430.  When 
opinion  of  spectator  before  a  fight,  as  to  malicious  intent :  30  Ga.  400.  Decla- 
rations accompanying  an  act:  20  Ga.  452 ;  26/332.  Otherwise  admissible  :  27  Ga. 
113.  Not  sayings  an  indefinite  time  after  happening  of  the  matter  to  which 
they  relate:  28  Ga.  93.  Sayings  at  time  of  leaving,  as  showing  abscond- 
ing: 29  Ga.  642.  When  declarations  of  one  not  a  party,  inadmissible:  30  Ga. 
55:  56/274.  When  by  third  party,  are  admissible:  63  Ga.  384.  Declarations  of 
party  while  beating,  in  action  of  trespass,  as  mitigating  damages :  30  Ga.  864. 
Sayings  at  time  of  settling  an  account:  32  Ga.  409.  When  sayings  of  tenant 
in  possession  inadmissible  :  33  Ga.  539.  A  card  by  passengers  on  railroad  after 
collision,  not  admitted :  38  Ga.  410.  Keasons  for  going  to  pay  money,  received 
as  part  of  res  gestse:  45  Ga.  644.  Sayings  two  to  five  minutes  after  transaction  : 
55  Ga.  696.  Prisoner's  statements  ten  or  twelve  minutes  after  difficulty  over, 
refused  as  evidence :  48  Ga.  607.  In  seduction  case,  acts  and  sayings  of  parties 
before  and  after  the  seduction :  48  Ga.  193.  Statements  of  infant  after  crime 
of  rape  committed  on  her:  55  Ga.  303.  Where  cries  of  "kill  him"  were  inad- 
missible: 53  Ga.  642.  Sayings  of  deceased  inadmissible,  and  if  in  articulo 
mortis,  mere  opinions:  53  Ga.  570.  When  are  admissible :  61  Ga.  192.  Declara- 
tions of  debtor  after  parted  with  formal  paper  title :  59  Ga.  711.  Sayings  of 
party  to  rencounter  before  its  occurrence :  59  Ga.  400.  Section  referred  to  and 
construed :  52  Ga.  635.  Memorandum  received  as  part  of  res  gestss:  61  Ga.  537. 
Entry  in  book  as  part  of  res  gestse:  61  Ga.  32.  Sayings  of  prisoner  some  hours 
after  arrest,  not  admissible :  62  Ga.  65.  Declarations  accompanying  possession, 
as  part  of  res  gestse:  62  Ga.  257. 

See  notes  to  section  998  of  Penal  Code. 

All  pertinent  acts  and  declarations  in  interval  (one  hour)  between  agree- 
ment to  arm  and  fight  and  the  homicide,  res  gestse;  as  to  what  are  pertinent  acts : 
64  Ga.  375,  410. 
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What  plaintiff  said,  short  time  after  injury  and  at  another  place,  about  mal- 
ice of  railroad  engineer,  not  admissible :  66  Ga.  57. 

Declarations  of  a  child,  shortly  after  being  injured  by  machinery,  telling 
how  it  happened,  admissible.  Death  of  the  person  who  made  res  gestx  state- 
ments, no  ground  for  excluding:  72  Ga.  218. 

What  one  physician  said  to  another  as  to  cause  of  death,  inadmissible:  72 
Ga.  218. 

Statements  of  child  as  to  how  she  was  injured  at  turntable,  shown  by  cir- 
cumstances to  have  been  made  shortly  after  injury,  admissible  :  75  Ga.  637. 

In  action  for  tortious  killing  of  cow  by  defendant's  son,  son's  sayings  to 
plaintiff  after  transaction  terminated,  inadmissible  against  father :  73  Ga.  97. 

Declarations  of  plaintiff's  father,  made  several  days  after  injury,  not  admis- 
sible: 77  Ga.  193. 

Statements  of  superintendent,  as  to  cause  of  wreck,  shortly  thereafter,  ad- 
missible against  road :  77  Ga.  203. 

Report  of  injured  employee,  made  at  time  of  accident,  inadmissible  in  his 
favor:  84  Ga.  711. 

Refusal  by  plaintiff  suing  railroad  for  stock  injured  in  transportation,  to 
accept  them  at  destination,  and  agent's  promise  that  company  "would  make 
it  all  right,"  res  gestx:  78  Ga.  647. 

What  plaintiff  in  suit  against  street-railway  said  to  sister-in-law,  descriptive 
of  accident,  was  in  this  case  not  free  from  suspicion  of  afterthought,  and  was 
erroneously  admitted  as  res  gestse:  79  Ga.  304;  distinguishing  72  Ga.  217. 

Fact  of  loan  being  in  issue,  what  lender  said  while  money  was  being  counted 
out,  was  competent  here  as  res  gestse:  79  Ga.  631. 

Plaintiff's  account  of  railway  accident,  more  than  half  an  hour  afterward, 
not  "free  from  all  suspicion"  :  82  Ga.  257. 

Declarations  made  twenty  minutes  after  collision  between  buggy  and  loco- 
motive, by  one  who  was  in  the  buggy  and  injured,  held  not  admissible :  93  Ga. 
785. 

That  witness  measured  a  car  pointed  out  to  him  as  the  car  on  which  de- 
ceased train-hand  was  when  bridge  struck  him,  competent:  79  Ga.  495. 

Dying  declarations  not  admissible  in  civil  case,  except  as  res  gestx:  11  Ga. 
237. 

Declaration  as  to  injury  of  one  killed  by  train,  not  admissible  here:  92  Ga. 
337,  338. 

Acts  of  negligence  not  declared  upon,  admissible  as  part  of  res  gestx  for 
what  purpose :  93  Ga.  462. 

Statements  of  county  treasurer  on  turning  over  books  for  examination,  not 
admissible  in  his  favor  on  issue  as  to  his  default:  67  Ga.  221. 

On  issue  that  defendant  absconds,  in  attachment  case,  statement  of  defend- 
ant that  he  was  going  to  Alabama,  and  attending  acts  and  circumstances, 
admitted  here:  67  Ga.  636. 

Wife's  purchase  of  husband's  property  at  tax  sale  attacked  by  creditors,  her 
agent  may  swear  she  gave  him  money  to  buy,  saying  it  was  hers,  etc. :  68  Ga. 
93. 

Father  conveying  separate  lands  to  two  sons  to  hinder  creditors,  saying  of 
one  to  other  claiming,  etc.,  admitted  as  res  gestx  and  to  show  notice  of  fraud : 
75  Ga.  799. 

Where  conversations  were  admissible  as  res  gestx  of  horse-swap :  81  Ga.  89. 

In  action  for  false  imprisonment,  circumstances  attending  arrest,  etc.,  ad- 
missible :  68  Ga.  360. 

In  action  for  deceit  in  misrepresenting  amount  of  land  sold,  plat  on  which 
both  parties  acted,  admissible:  69  Ga.  78. 
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Declarations  of  an  assignor,  made  after  assignment,  inadmissible  to  impeach 
title  of  assignee  for  creditors :  70  Ga.  509. 

See  91  Ga.  411,  where  mortgage  of  insolvent  attacked  by  creditors  for  fraud. 

Though  declarations  not  res  gestse,  admission  not  work  new  trial  unless  ob- 
jected to  on  proper  ground  :  83  Ga.  83. 

Admission  made  by  agent,  not  res  gestse,  nor  in  the  performance  of  duty,  not 
admissible :  85  Ga.  482. 

Excited  manner  and  wild  appearance  of  speaker  whose  sayings  belong  to  res 
gestae,  relevant  evidence :  85  Ga.  752. 

A  declaration,  though  part  of  res  gestae,  which  circumstances  show  expressed 
an  opinion  only,  not  admissible  to  prove  fact  stated :  85  Ga.  752. 

What  declarations  part  of  res  gestse  and  what  not :  85  Ga.  752. 

Clerk  searching  for  attachment  declaration  stating  it  was  never  filed,  cannot 
be  proven  on  motion  to  establish  copy :  91  Ga.  173. 

Upon  question  of  duress  in  mortgage,  declarations  by  person  who  procured 
it  (irrespective  of  his  being  an  agent),  on  way  to  house  where  procured,  admis- 
sible as  res  gestse:  87  Ga.  681. 

Admissibility  doubtful,  should  be  admitted  :  72  Ga.  218. 

Statement  of  party  shot,  shortly  after  shooting,  that  she  believed  defendant 
was  not  in  his  right  mind,  inadmissible :  76  Ga.  453. 

Declarations  of  bystander  during  fight,  not  admissible  as  part  of  res  gestse: 
76  Ga.  593. 

In  murder  case,  what  deceased  said  immediately  after  the  beating,  admis- 
sible as  part  of  res  gestae :  92  Ga.  16. 

Conversations  between  vendor  and  married  woman  at  time  land  bought, 
admitted  for  her  against  husband's  creditors :  89  Ga.  435. 

Where  physician's  testimony  as  to  person  injured  complaining  of  pain  and 
indicating  region  thereof,  was  admissible :  94  Ga.  580. 

Railroad  having  taken  benefit  of  right  of  way  deed,  declaration  by  person 
who  took  deed,  at  time  of  taking,  that  he  was  company's  agent,  was  res  gestse: 
89  Ga.  709. 

§5180.    (3774.)    Declarations  of  persons  in  possession.      Declarations  S5193* 
of  a  person  in  possession  of  property,  in  disparagement  of  his  own 
title,   are  admissible  in  evidence  in  favor  of  any  one,  and  against 
privies.      Declarations  in  favor  of  his  own  title  are  admissible  to 
prove  his  adverse  possession. 

Stated:  3Ga.  513;  17/303;  18/573.  Sayings  of  donor  as  against  a  gift:  19  Ga. 
167.  Declarations  while  in  possession,  claiming  land,  admitted  to  show  ad- 
verse possession :  53  Ga.  114 ;  44/638.  Presumptions  as  to  admissions  as  to  title 
by  one  in  possession :  15  Ga.  565.  In  disparagement  of  his  title :  8  Ga.  61.  Must 
be  made  before  parted  with  title :  8  Ga.  201.  Sayings  of  one  against  his  inter- 
est, good  against  him  and  those  claiming  under  him  :  22  Ga.  491.  Before  say- 
ings of  one  are  given  against  another,  privity  should  be  shown :  23  Ga.  154. 
When  admissions  of  life-tenant  not  admissible  against  remainder-man :  29  Ga. 
374.  When  admission  of  privies  not  admitted:  30  Ga.  391.  Statements  of 
overseer  to  prove  adverse  possession  :  46  Ga.  599.  Where  declarations  of  ten- 
ant in  possession  did  not  constitute  adverse  possession  :  4  Ga.  75.  Tax  returns 
in  nature  of  declarations  to  show  adverse  possession  :  58  Ga.  449.  Declarations 
of  ancestor  against  his  title,  admissible  against  his  heirs:  61  Ga.  559. 

See  notes  to  section  5193. 

Declarations  of  debtor  in  possession,  although  formal  paper  title  has  passed 
out  of  heir,  admissible  against  claimant :  65  Ga.  201,  202, 
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Where  assignor  and  assignee  for  creditors,  not  shown  to  be  in  collusion,  the 
declarations  of  former,  after  executing  deed,  inadmissible  in  attack  on  assign- 
ment :  70  Ga.  509. 

Declarations  of  former  owner,  made  after  parting  with  title,  admissible  :  72 
Ga.  117. 

Sayings  of  donor  in  possession  as  against  a  gift,  admissible:  71  Ga.  66. 

Disclaimer  of  title  by  one  in  possession  of  cotton,  admissible:  72  Ga.  539. 

Insurance  policy  reciting  title,  inadmissible  to  contradict  admissions  against 
title:  72  Ga.  714. 

Tax  returns  as  property  of  another,  admissible  :  72  Ga.  714. 

Declarations  of  defendant  in  possession  admissible  even  for  claimant,  if  made 
before  plaintiff  commenced  suit:  72  Ga.  770. 

Doubtful  if  admissible  against  claimant,  when  made  possibly  after  parting 
with  title:  72  Ga.  774. 

What  plaintiff  in  execution  said  after  transferring  it,  inadmissible  under 
issue  raised  against  its  enforcement  by  transferee :  74  Ga.  806. 

Declarations  of  one  in  possession,  in  his  own  favor,  admissible  to  show  ad- 
verse possession :  75  Ga.  734. 

In  claim  case,  declaration  by  tenant  to  sheriff,  that  land  levied  on  belonged 
to  defendant,  inadmissible  to  show  title  in  defendant:  80  Ga.  102. 

Where  mother  in  possession  of  property  exercising  acts  of  ownership,  her 
declarations  that  place  belonged  to  her  son  were  admissible  in  his  favor :  80 
Ga.  260. 

In  claim  case  where  defendant  admitted  to  be  in  possession  at  time  of  levy, 
any  declarations  made  by  defendant  before  levy  and  while  in  possession,  ad- 
missible in  evidence :  80  Ga.  267. 

Declarations  by  mother  while  in  possession,  admitted  against  children :  82 
Ga.  638";  distinguishing  80  Ga.  102. 

That  widow  pointed  out  to  appraisers  of  husband's  estate  the  land  in  dispute 
as  his,  admissible  against  her  title:  81  Ga.  25. 

Declarations  and  tax  returns  of  vendee  out  of  possession,  and  not  in  vendor's 
presence,  inadmissible  at  instance  of  vendee's  creditor,  to  subject  land  to  debt: 
82  Ga.  364. 

Presumed  that  one  making  admissions  adverse  to  his  interest  knows  how 
they  will  legally  affect  his  interest:  82  Ga.  118;  see  also  15  Ga.  565  ;  16/375. 

In  dispute  over  boundaries,  declarations  against  interest  by  one  party's  pred- 
ecessor in  title  whilst  in  possession,  admissible  for  opposite  party:  82  Ga.  740. 

Sayings  of  former  owner  of  land,  as  to  location  of  line,  not  in  presence  of 
defendant,  not  admissible:  85 Ga.  142. 

Wife  executing  mortgage,  husband  in  possession  disclaiming  title,  one  tak- 
ing conveyance  from  husband  to  secure  debt,  bound  by  disclaimer:  91  Ga. 
39,  40. 

Admissions  by  one  in  possession,  not  admissible  against  bona  fide  purchaser 
for  value  from  him,  when  :  92  Ga.  244. 

Declarations  of  vendor  to  vendee,  as  to  lands  covei-ed  by  deed,  not  admis- 
sible in  favor  of  vendee  against  adverse  claimant:  92  Ga.  592. 

Declaration  of  one  in  possession  of  personal  property,  adverse  to  his  title, 
evidence  against  person  holding  under  him :  92  Ga.  818  ;  see  also  59  Ga.  301. 

Must  be  clear  that  declarant  was  in  possession  at  the  time  declarations 
made:  94  Ga.  624. 

Declarations  of  deceased,  while  in  possession  of  land,  in  disparagement  of 
his  title,  admissible  not  only  against  him  and  his  privies,  but  also  for  or 
against  strangers:  87  Ga.  156. 

Expression  of  wish  to  buy,  admissible  against  privies:  94  Ga.  348. 
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Declarations  of  donee,  adverse  to  his  title,  not  acted  upon  to  injury  of  donor, 
not  estop  former  from  proving  gift :  94  Ga.  186. 

As  to  tax  returns  of  husband  as  declarations  of  ownership,  used  against  wife 
claiming.     Not  admissible  unless  husband  was  in  possession  :  88  Ga.  719. 

Declarations  against  his  title,  by  defendant  in  fi.fa.,  in  possession,  not  ad- 
missible in  behalf  of  claimant,  when :  93  Ga.  275. 

See  notes  to  section  5189. 

Declarations,  after  title  has  passed  out  of  party,  notadmissible  against  those 
holding  under  him :  95  Ga.  244 ;  see  also  89  Ga.  311-313. 

§5181.  (3776.)  Of  deceased  persons.  The  declarations  and  entries 
of  a  person,  since  deceased,  against  his  interest,  and  not  made  with 
a  view  to  pending  litigation,  are  admissible  in  evidence  in  any  case. 

Against  interest,  admissible  in  suit  between  third  persons:  33  Ga.  239. 
When  applicable  to  contest  between  two  sets  of  beneficiaries  as  to  trust  fund : 
41  Ga.  426. 

Declarations  of  father,  competent  to  show  that  gift  to  his  child  was  not  to 
be  an  advancement:  71  Ga.  545. 

Declarations  of  deceased  father,  admissible  against  widow  and  children 
claiming  year's  support,  to  show  gift  of  the  land  to  a  son :  72  Ga.  173. 

Widow  suing  husband's  executor  on  antenuptial  contract,  statements  in 
will  inadmissible  to  show  testator  had  discharged  contract:  91  Ga.  791. 

85182.    (3777.)    Books  of  account.      The  books  of  account  of  any^ti843, 

°  v  '  J  ,  •'     Cobb,  275. 

merchant,  shopkeeper,  physician,  blacksmith,  or  other  person  doing $'28s5- 
a  regular  business  and  keeping  daily  entries  thereof,  may  be  admitted 
in  evidence  as  proof  of  such  accounts,  upon  the  following  conditions: 

1.  That  he  kept  no  clerk,  or  else  the  clerk  is  dead  or  otherwise  ^1843, 

'  '  _  Cobb,  275. 

inaccessible,  or  for  any  other  reason  the  clerk  is  disqualified  from  Acts  isso-i, 
testifying. 

Clerk  who  made  the  entries  on  the  books  should  prove  them,  unless  he  is 
dead  or  out  of  jurisdiction  of  court ;  then  secondary  evidence  may  be  given  : 
13  Ga.  510.  Proving  the  actual  rendition  of  the  services,  better  proof  than  the 
books:  18  Ga.  695,  696.  Entries  made  by  the  party  himself,  proved  by  the 
books,  although  he  had  a  clerk :  27  Ga.  366. 

2.  Upon  proof  (the  party's  oath  being  sufficient)  that  the  book 
tendered  is  his  book  of  original  entries. 

Must  be  proved  by  party's  oath  to  be  the  original  books :  1  Ga.  231.  Where 
transcript  from  book  of  accounts  refused  as  evidence:  17  Ga.  66.  To  recover 
on  shop-books  from  own  entries  on  them,  what  necessary :  8  Ga.  74. 

3.  Upon  proof  (by  his  customers)  that  he  usually  kept  correct 
books. 

See  as  to:  1  Ga.  231;  8/74.  Proof  of  keeping  correct  books:  31  Ga.  346. 
Where  the  books  should  have  been  produced  and  proved  in  usual  way :  18  Ga. 
693;  51/120. 

4.  Upon  inspection  by  the  court,  to  see  if  the  books  are  free  from 
any  suspicion  of  fraud. 

Books  submitted  to  inspection  of  the  court :  1  Ga.  231 ;  8/74. 
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General  Note  on  this  Section. — Only  ground  on  which  books  admitted  is 
because  no  better  evidence :  20  Ga.  365.  Where  books  mutilated,  and  no  proof 
that  person  offering  the  books  kept  correct  ones,  not  admitted  in  evidence:  30 
Ga.  904.  Blacksmith-shop  books  evidence  on  report  of  a  slave  who  did  the 
work:  23  Ga.  582.  Books  of  accounts  in  all  occupations  requiring  books,  ad- 
missible in  evidence:  24  Ga.  17.  Books  kept  by  party  with  no  clerk,  with 
erasures  and  alterations,  not  admitted  in  evidence:  25  Ga.  24.  Entries  made 
by  the  party  proved  by  his  books,  although  he  kept  a  clerk  who  charged  a  part 
of  the  items:  27  Ga.  366.  Items  barred  by  statute  of  limitations:  30  Ga.  121. 
Charges  of  goods  sold  for  others:  31  Ga.  346.  Written  contract  shown,  where 
suit  on  account ;  nonsuit  awarded :  12  Ga.  45.  Books  properly  excluded  where 
recovery  for  excess  of  set-off:  57  Ga.  145.  When  running  account  not  barred 
so  long  as  last  item  of  account  within  the  limitation :  58  Ga.  191 ;  but  see  55 
Ga.  690 ;  41/44.  Memorandum  made  in  a  book  at  the  time  of  the  transaction  : 
61  Ga.  32.  As  to  what  must  appear  before  books  admitted  in  evidence :  64  Ga. 
243.  Where  positive  evidence  of  selling  and  delivery  of  goods,  and  that  books 
of  original  entry  burned:  65  Ga.  309-311.  No  collection  of  accounts,  as  penalty 
for  not  selling  by  weights  and  measures  properly  marked:  49  Ga.  628.  When 
account  due  on  demand  or  on  expiration  of  reasonable  time:  62  Ga.  612.  Ac- 
count assignable  in  writing:  63  Ga.  681,  682.  Physician's  accounts  due  at  end 
of  year  and  then  interest  accrues:  47  Ga.  121. 

Delivery  in  good  order  by  one  railroad  to  another,  shown  by  agent  who 
never  saw  goods,  testifying  from  entries  made  in  books  by  him  at  the  time:  66 
Ga.  39. 

Books  admissible  to  show  to  whom  goods  charged,  and  to  show  sale  of  cer- 
tain goods  made  by  plaintiff,  although  he  had  a  clerk:  66  Ga.  211. 

Books  containing  inventory  of  stock,  but  beyond  jurisdiction  of  court,  wit- 
ness can  swear  to  statement  made  up  by  himself  and  clerk:  66  Ga.  446.- 

Large  items  of  cash  advanced,  not  proven  by  merchant's  books,  but  other- 
wise in  case  of  bankers,  factors,  etc.,  who  advance  cash  as  part  of  regular  bus- 
iness :  68  Ga.  774. 

Where  the  books  were  no  more  than  hearsay,  and  no  sufficient  foundation 
was  laid  for  their  introduction  ;  books  incompetent  to  establish  cash  transac- 
tion :  73  Ga.  636. 

Book  entries  considered  in  deciding  On  whose  credit  goods  sold,  when:  75 
Ga.  665. 

Defendant  could  introduce  so  much  as  he  desired  of  his  account  with  payee 
of  note  sued  on,  for  year  note  was  made  and  matured;  if  balance  material, 
plaintiff  could  introduce  it:  83  Ga.  663;  citing  80  Ga.  477. 

Original  books  of  entry  should  be  produced  or  accounted  for,  before  evidence 
of  contents  is  admissible:  86  Ga.  699. 

Entries  in  book  admitted,  party  testifying  he  made  them,  that  they  were 
correctly  made,  and  that  he  does  not  recollect  facts:  91  Ga.  167. 

As  to  how  far  and  when  witness  may  testify  from  books  or  memoranda. 
One  may  testify  from  books,  not  recollecting  facts,  when  :  92  Ga.  272;  97/241. 

The  books  themselves,  properly  authenticated,  are  primary  evidence  of  cor- 
rectness of  an  account ;  hence,  all  other  evidence  as  to  its  correctness  second- 
ary, unless  independent  of  books:  94  Ga.  517. 

§5183.  (3778.)  Matters  of  public  interest.  Hearsay  evidence  as  to 
declarations  of  deceased  persons  as  to  ancient  rights,  and  made  be- 
fore the  litigation  arose,  are  admissible  to  prove  matters  of  public 
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interest  in  which  the  whole  community  are  supposed  to  take  interest 
and  to  have  knowledge. 

§5184.   (3779.)  Ancient  documents.    Ancient  documents,  purporting  $$5244-3610- 
to  be  a  part  of  the  transaction  to  which  they  relate,  are  admissible 
in  evidence. 

A  deed  more  than  thirty  years  old  need  not  be  proved :  1  Ga.  551 ;  33/565 ; 
31/593 ;  57/155.  When  a  deed  not  admitted  :  13  Ga.  516.  Bond  for  title  thirty 
years  old,  with  proof  of  possession  :  9  Ga.  440.  Will  admitted  to  probate  in  an- 
other State:  8  Ga.  201.  A  will  more  than  fifty  years  old,  proved  and  recorded 
in  proper  office,  admitted  in  evidence:  12  Ga.  267.  The  paper  itself  must  be 
produced,  to  be  introduced  as  an  ancient  document:  14  Ga.  186.  Document 
admissible  as  an  ancient  one :  23  Ga.  411.  Muniments  of  title  in  existence  for 
forty  years,  with  possession,  admitted  :  29  Ga.  355. 

Where  deed  over  thirty  years  old  admitted  without  proof:  80  Ga.  737. 

Deed  more  than  thirty  years  old,  attested  by  only  one  witness,  admitted 
in  evidence  here  without  proof:  91  Ga.  577. 

§5185.    (3780.)    Ancient  boundaries  and  landmarks.      Traditionary $3247. 
evidence  as  to  ancient  boundaries  and  landmarks  is  admissible  in 
evidence,  the  weight  to  be  determined  by  the  jury  according  to  the 
source  whence  it  comes. 

Rule  as  to  ancient  boundaries :  7  Ga.  228.  Courses  and  distances,  marked 
trees:  16  Ga.  141;  20/190;  63/622.  Boundaries  acquiesced  in  for  twenty  or 
thirty  years,  conclusive  :  34  Ga.  290.  Agreement  on  a  certain  line,  and  defend- 
ant acting  on  it  and  building  fence  there  by  consent,  should  not  afterwards  be 
repudiated :  54  Ga.  608.  Evidence  as  to  ancient  boundary :  60  Ga.  242.  In 
tracing  boundaries,  courses  and  distances  yield  to  permanent  physical  mon- 
uments, natural  or  artificial :  62  Ga.  532.  Where  purchaser  under  original 
lines  not  affected  by  verbal  agreement  that  creek  should  be  the  line :  63  Ga.  435. 

Sayings  of  former  owner  of  land,  as  to  location  of  line,  not  in  presence  of 
defendant,  not  admissible :  85  Ga.  142. 

§5186.  (3782.)  Testimony  of  witness  on  former  trial.  The  testimony 
of  a  witness,  since  deceased,  or  disqualified,  or  inaccessible  for  any 
cause,  given  under  oath  on  a  former  trial,  upon  substantially  the 
same  issue  and  between  substantially  the  same  parties,  maybe  proved 
by  any  one  who  heard  it,  and  who  professes  to  remember  the  sub- 
stance of  the  entire  testimony,  as  to  the  particular  matter  about 
which  he  testifies. 

Testimony  taken  down  in  a  brief  of  testimony  and  verified  by  oath  of  one 
who  heard  it:  12  Ga.  271.  Testimony  of  deceased  witness  in  former  action, 
proved  by  one  who  heard  it :  14  Ga.  242.  Sufficient  to  prove  substance  of  tes- 
timony of  deceased  witness:  27  Ga.  525.  Testimony  of  deceased  witness  on 
commitment  trial,  used  afterwards  in  civil  case:  45  Ga.  283-288.  Used  when 
parties  as  well  as  subject-matter  the  same:  60  Ga.  650.  Witness  beyond  juris- 
diction of  the  court:  61  Ga.  445-448.  Witness  proposing  to  swear  what  another 
witness,  deceased,  swore  to  on  another  trial,  should  remember  the  substance 
of  entire  testimony  as  to  the  particular  matter :  63  Ga.  692.  As  to  reading  in- 
terrogatories of  witness  in  another  case,  should  show  he  is  dead  or  inaccessible : 
55  Ga.  604. 
94 
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Admitted  where  witness's  whereabouts  unknown  for  over  seven  years:  65 
Ga.  537. 

Cannot  be  proven  on  trial  between  parties  other  than  those  in  former  case: 
(57  Ga.  19. 

Where  parent  sued  railroad  for  personal  injuries  and  died,  her  deposition  in 
the  ease  admissible  in  case  brought  by  her  child  for  the  homicide:  67  Ga.  697. 

Interrogatories  of  witness  on  former  trial  of  same  issue  in  another  case,  in- 
admissible when  he  is  living  in  an  adjoining  county ;  aliter,  if  he  is  dead  or  in- 
accessible :  71  Ga.  698. 

Testimony  of  accessible  witness,  on  former  trial,  not  allowed  except  for 
impeachment :  77  Ga.  74. 

Interrogatories  at  second  trial,  not  impeached  by  reading  from  brief  of  oral 
evidence  at  former  trial,  no  foundation  being  laid :  85  Ga.  530. 

Brief  of  testimony  on  former  trial,  agreed  on  and  approved,  admissible  under 
this  section  ;  so  is  full  stenographic  report :  87  Ga.  343 ;  see  also  28  Ga.  23 ; 
39/75. 

Not  impeachable  by  contradictory  statements  of  deceased  made  prior  to  his 
testimony,  where  no  foundation  was  laid  by  asking  him  as  to  such  statements: 
94  Ga.  625. 

Testimony  of  witness  on  former  trial  admitted,  witness  having  removed 
from  State  :  93  Ga.  369. 

General  Note. — Entries  by  uniform  practice,  and  as  to  proof  of  bank-books  ; 
claimant:  6  Ga.  365.  Admissions  inferred  from  acquiescence,  regarded  with 
caution  :  10  Ga.  143.  Sayings  of  defendant  in  execution  not  admissible  in  favor 
of  claimant,  nor  of  claimant  in  his  own  behalf:  12  Ga.  505.  When  evidence  of 
the  neighborhood  was  hearsay  and  illegal :  15  Ga.  194.  Bound  by  admissions 
while  title  in  him  and  under  whom  he  claims  :  15  Ga.  202.  General  character 
as  to  treatment  of  slaves,  hearsay:  16  Ga.  384.  Communications  of  one  person 
to  another,  incompetent  as  hearsay:  29  Ga.  718.  When  general  reputation, 
etc.,  admissible :  20  Ga.  480.  Not  prove  sayings  of  a  third  party  who  is  a  com- 
petent witness:  32  Ga.  488.  Partnership  not  proved  by  reputation :  40  Ga.  222. 
When  minutes  of  evidence  at  coroner's  inquest  admissible  for  the  State :  60 
Ga.  258. 

Delivery  in  good  order  by  one  railroad  to  another,  shown  by  agent  who  never 
saw  goods,  testifying  from  entries  made  in  books  by  him  at  the  time :  66  Ga.  39. 

Liability  for  goods,  books  admitted  to  showT  how  charged ;  clerk  permitted 
to  testify  he  got  plaintiff's  authority  to  so  charge  them,  defendants  proposing 
to  open  account:  66  Ga.  211. 

Evidence  going  to  show  that  hotel  had  fallen  into  disrepute,  etc.,  for  want 
of  necessary  repairs,  allowed  in  defense  of  suit  for  rent:  75  Ga.  583. 


ARTICLE  3. 

OF   ADMISSIONS    AND    CONFESSIONS. 

§5187.  (3788.)  'Definitions.  Admissions  usually  refer  to  civil  cases; 
confessions  to  criminal. 

Answers  to  interrogatories  admissible  as  admissions,  although  made  in  a 
different  rase  :  28  Ga.  289.  Infants  are  not  bound  by  their  admissions:  26  Ga. 
537.  Admissions  of  party  as  to  title  after  parting  with  it,  not  admissible  against 
it :  29  Ga.  686 ;  but  see  59  Ga.  711.     When  admissions  of  defendant  not  on  trial 
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not  admitted  against  party  jointly  indicted  with  him:  22  Ga.  399.  A  sworn 
plea  as  an  admission :  57  Ga.  449.  Minutes  of  witnesses'  testimony  before  com- 
mitting magistrate,  identified  and  sworn  to  by  the  magistrate:  59  Ga.  738. 
Homestead  papers  as  admissions  against  interest :  61  Ga.  270. 

Administrator  sued  for  failing  to  collect  a  large  number  of  accounts,  intes- 
tate's tax  returns  of  $500  for  two  years  preceding  death,  admissible  as  admis- 
sions that  said  accounts  were  not  solvent :  79  Ga.  260. 

Eatification  of  a  deed  inducing  loan  of  money,  may  operate  as  estoppel,  not 
merely  as  admission :  87  Ga.  635. 

§5188.  Admissions  in  pleadings,  how  far  evidence .     Without  offering  j|2  Ga.  m. 
the  same  in  evidence,  either  party  may  avail  himself  of  allegations 
or  admissions  made  in  the  pleadings  of  the  other. 

§5189.  (3784.)  Parties  to  record.  The  admission  of  a  party  to  the 
record  is  admissible  in  evidence  when  offered  by  the  other  side,  ex- 
cept in  the  following  cases: 

Withdrawing  admissions  when  made  by  mistake :  39  Ga.  617.  Section  re- 
ferred to  and  construed :  53  Ga.  545 ;  61/336 ;  58/237.  Admissions  of  parties 
who  are  in  privity :  60  Ga.  243. 

1.  In  case  of  a  mere  nominal  party  or  naked  trustee.  $3296. 

2.  Where  there  are  several  parties  with  no  joint  interest,  the  ad- 
missions of  one  cannot  be  received,  unless  the  issue  is  of  such  a  char- 
acter that  the  effect  of  the  admission  can  be  restrained  to  him  alone. 

Joint  interest :  12  Ga.  591. 

Admission  affects  maker  of  it  only,  not  codefendant :  88  Ga.  541. 

3.  The  admissions  of  any  trustee  before  he  is  clothed  with  the  trust.  $3296- 

Of  an  executor  only  after  he  was  clothed  with  the  trust:  53  Ga.  283,  284. 
The  sayings  of  a  guardian  while  he  held  the  legal  title  to  the  land :  54  Ga.  691. 

4.  Defendants  in  fi.  fa.  in  claim  cases,  after  the  pendency  of  litiga- 
tion. 

Defendant  in  fi.  fa.  was  not  a  competent  witness  for  claimant:  6  Ga.  305; 
12/505.  When  sayings  of  defendant  in  fi.  fa.  against  his  interest  admissible 
against  plaintiff  in  claim  case :  20  Ga.  210.  And  when  admissible  as  evidence 
for  claimant:  20  Ga.  240;  58/447.  \ 

Defendant  speaking  of  property  as  his,  after  conveyance  to  wife,  not  bind-  \ 

ing  on  her :  65  Ga.  647. 

Defendant  being  in  possession  at  time  of  levy,  his  declarations  made  before 
levy  and  while  in  possession,  admissible  on  trial  of  claim :  80  Ga.  267. 

Possession  of  personal  property  by  defendant,  presumption  against  claimant, 
not  overcome  by  admissions  of  defendant :  84  Ga.  234. 

Declaration  of  defendant  after  levy,  admitting  claimant's  title,  not  admis- 
sible against  plaintiff:  86  Ga.  531. 

Declarations  against  his  title,  by  defendant  in  fi.  fa.,  in  possession,  not  ad- 
missible in  behalf  of  claimant,  when  :  93  Ga.  275. 

As  to  tax  returns  of  husband  as  declarations  of  ownership,  used  against  wife 
claiming.     Not  admissible  unless  husband  was  in  possession  :  88  Ga.  719. 

See  notes  to  section  5180. 

General  Note  on  this  Section. — Declaration  of  vendor  that  deed  made  to 
defraud  creditors,  inadmissible  in  ejectment  suit  by  vendee  against  vendor : 
65  Ga.  320. 
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Bill  of  sale,  basis  of  trover,  lost,  admissions  of  holder  as  to  nature  of  his 
claim,  admissible:  66  Ga.  725. 

Admission  of  party  in  his  own  favor,  inadmissible:  67  Ga.  161. 

Statements  of  county  treasurer  on  turning  over  books  for  examination,  not 
admissible  in  his  favor  upon  issue  as  to  his  default :  67  Ga.  221. 

Ward's  statement  as  to  why  he  sold  property  to  guardian  upon  arriving  at 
age,  not  admissible  in  his  own  favor:  67  Ga.  364. 

Account  sued  on,  proved  by  plaintiff's  testimony  that  he  and  defendant 
agreed  to  its  correctness,  although  plaintiff  had  no  personal  knowledge  of  the 
account :  68  Ga.  12. 

Where  petition  and  answer  in  contempt  proceeding,  admissible  in  suit  at- 
tacking sale  for  fraud  between  same  parties  and  concerning  same  property :  80 
Ga,  252. 

Party  may  invoke  allegations  in  other's  pleadings,  and  need  offer  no  other 
proof  thereof:  68  Ga.  417. 

Entry  by  clerk  on  superior  court  execution-docket,  made  in  presence  of 
plaintiff  in  Ji.  fa.,  admissible  on  issue  of  payment  of fi.  fa.:  68  Ga.  496. 

Sayings  of  party,  not  in  presence  of  other,  not  admissible  in  his  own  favor: 
68  Ga.  707. 

So  as  to  admissions  of  defendant's  husband :  93  Ga.  104. 

Admissions  of  former  administrator,  and  of  heirs,  not  binding  administrator 
de  bonis  non:  70  Ga.  350. 

Declarations  of  widow  claiming  year's  support  for  herself  and  children,  ad- 
mitted to  show  land  was  given  to  son :  72  Ga.  173. 

Eeturn  of  administrator  prepared  but  never  made  to  ordinary,  admissible 
against  him :  72  Ga.  558. 

Admissions  of  claimant  competent  for  plaintiff,  though  involving  conversa- 
tion between  plaintiff  and  defendant  reported  to  claimant:  72  Ga.  770. 

Admissions  of  administrator  who  brought  suit,  admissible  though  receiver 
since  appointed :  74  Ga.  576. 

Admissions  by  defendant  of  gift  to  children  of  property  in  controversy,  ad- 
missible in  evidence :  76  Ga.  420. 

Statement  of  plaintiff  that  bill  filed  without  authority,  etc.,  goes  to  consid- 
eration of  jury  here :  77  Ga.  724. 

Error  to  reject  plaintiff's  letters  to  third  parties,  showing  that  goods  sued 
for  were  sold  to  dead  partner  individually,  not  to  defendant  sued  as  surviving 
partner :  78  Ga.  485. 

Petition  and  answer  in  contempt  proceeding  between  same  parties  concern- 
ing same  property,  admissible  in  action  attacking  sale  for  fraud  :  80  Ga.  249. 

Admission  of  defendant,  contained  in  a  plea  not  sustained,  where  it  involved 
the  main  issue  in  case,  may  be  used  against  him :  85  Ga.  238. 

Defendant  admitting  subscription  to  stock  of  corporation,  books  of  the  com- 
pany admissible  against  him  :  85  Ga.  238. 

Declaration  attributed  to  party  to  record  "and  others,"  too  uncertain:  89 
Ga.  9. 

Where  peaches  were  sold  before  maturity,  plaintiff's  agreement  during 
harvest  that  some  were  not  merchantable  prevented  recovery  as  to  such, 
though  in  fact  merchantable :  88  Ga.  433. 

As  to  how  far  acts  and  declarations  of  an  insolvent  admissible,  where  mort- 
gage attacked  by  unsecured  creditors  for  fraud :  91  Ga.  411. 

See  70  Ga.  509,  where  assignment  attacked. 

Defendant's  admissions  in  answer  to  another  case,  admissible  against  him 
where  pertinent  to  case  on  trial :  91  Ga.  422. 
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Admissions  by  defendant  some  time  prior  to  tort,  not  sufficient  alone  to 
charge  him  as  owner  of  ferry  upon  which  tort  committed :  91  Ga.  422. 

Defendant  may  use  allegations  of  plaintiff's  petition,  beneficial  to  himself, 
without  offering  declaration  in  evidence:  92  Ga.  188. 

Admissions  in  answer  to  money  rule  against  court  officer,  considered  as  evi- 
dence of  facts  necessary  to  establish  liability :  92  Ga.  363. 

Admissions  of  one  guardian  after  revocation  of  letters,  not  admissible  to  af- 
fect other  guardian  and  sureties.  Not  admissible  here  because  guardian  dead, 
the  admissions  not  being  against  his  interest :  93  Ga.  649. 

In  suit  on  implied  contract  for  services  rendered  in  saving  a  vessel,  record 
of  a  previous  joint  action  by  plaintiffs  and  another,  admissible  as  identifying 
present  with  former  suit :  94  Ga.  544. 

§5190.   (3785.)    Real  parties  in  interest.     The  admission  of  the  real  $3296- 
party  in  interest  is  admissible,  though  he  be  not  of  record,  subject 
to  the  exceptions  stated  above. 

Of  party  in  possession  against  his  title,  good  for  plaintiff  in  trover:  13  Ga. 
515.  Declarations  of  a  tenant  in  common  against  common  title  after  it  vested, 
not  evidence  against  cotenant :  55  Ga.  438. 

When  assignor  and  assignee  for  creditors  not  shown  to  be  in  collusion,  the 
declarations  of  the  former  inadmissible  against  the  latter :  70  Ga.  509 ;  see  also 
91  Ga.  411,  where  mortgage  of  insolvent  attacked  for  fraud. 

Declarations  of  director  as  to  whether  certain  person  is  agent  of  corporation 
do  not  bind  it :  81  Ga.  176. 

Widow  suing  husband's  executor  on  antenuptial  contract,  statements  in 
will  inadmissible  to  show  that  testator  had  discharged  contract :  91  Ga.  791. 

§5191.  (3786.)  Of  strangers.  The  admissions  of  third  persons, 
strangers  to  the  suit,  are  received  in  evidence: 

When  not  received  in  evidence :  30  Ga.  55.  Of  an  insurance  agent  not  a 
party  to  the  original  contract :  51  Ga.  625. 

1.  When  the  party  refers  to  such  third  person  for  information. 

2.  Admissions  made  by  a  third  person  against  his  interest,  as  to  a 
fact  collateral  to  the  main  issue  between  the  litigants,  but  essential 
to  the  adjudication  of  the  cause. 

Admissions  of  complainant  in  a  bill:  9  Ga.  137.  Declaration  of  person  since 
deceased,  against  his  interest :  33  Ga.  239.  As  to  boundary  line :  60  Ga.  243.  In 
homestead  papers :  61  Ga.  271.  Admissions  of  one  member  of  a  firm  not  a 
party  to  the  suit :  2  Ga.  244.    The  general  rule :  24  Ga.  164 ;  30/55. 

Letter  from  attorney  of  one  claiming  title,  admissible  to  show  recognition 
of  plaintiff's  right  to  possession :  77  Ga.  263. 

Defendant  contending  that  title  to  account  sued  on  in  another  than  plaintiff, 
oral  admissions  of  such  other  person  in  favor  of  plaintiff's  title,  not  admissible: 
93  Ga.  731. 

3.  Statements  of  an  interpreter  where  from  any  cause  he  cannot 
be  sworn. 

§5192.   (3787.)    Of  agents.     The  admissions  of  an  agent  or  attorney  ^3034, 5180. 
in  fact,  during  the  existence  and  in  pursuance  of  his  power,  are  evi- 
dence against  the  principal. 
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Only  admitted  against  principal  when  part  of  the  res  gestse:  24  Ga.  211 ; 
29/461,  399;  26/332,  111;  51/212-214.  Acts  outside  of  agent's  authority  not 
imputed  to  principal :  56  Ga.  274.  But  are  when  within  :  54  Ga.  497.  Sayings 
of  agent  of  administratrix  as  binding  the  estate :  56  Ga.  638.  Admission  by  serv- 
ant of  past  wrongful  acts,  not  used  against  the  master:  57  Ga.  253.  Corpora- 
tion held  liable  for  conduct,  etc.,  of  agent,  as  to  libelous  publications:  58 
Ga.  65. 

Mortgage  of  insolvent  not  affected,  in  contest  with  other  creditors,  by  dec- 
laration, not  made  dum  fervet  opus,  of  agent  who  took  mortgage:  91  Ga. 
411,  412. 

Railroad  engineer's  statement,  indicating  feeling  toward  injured  person, 
made  after  injury  at  different  place,  not  admissible  against  railroad  :  66  Ga.  57. 

Conversation  between  agents  of  two  companies  in  which  one  applied  to  the 
other  for  use  of  certain  water,  admitted  in  suit  as  to  ownership  of  water :  70 
Ga.  87. 

Promise  by  master  of  trains,  that  railroad  would  pay  expenses  of  plaintiff's 
illness,  not  admissible  in  suit  for  damages  for  personal  injuries :  76  Ga.  333. 

Memoranda  of  general  freight-agent,  made  with  view  to  suit,  admissible 
against  his  railroad  company  in  subsequent  suit  concerning  same  matter:  76 
Ga.  634. 

Statements  of  superintendent,  as  to  cause  of  wreck,  shortly  thereafter,  ad- 
missible against  road  :  77  Ga.  203. 

Admission  of  railroad's  agent,  explaining  delay  in  shipment  contracted  for 
by  him,  admissible  against  company:  86  Ga.  686. 

In  action  for  tortious  killing  of  cow  by  defendant's  son,  son's  sayings  to 
plaintiff  after  transaction  terminated,  inadmissible  against  father:  73  Ga.  97. 

For  one  agent's  telegram  to  another,  concerning  freight  loss,  to  bind  rail- 
road, what  must  appear:  90  Ga.  810. 

As  to  letters  by  one  agent  of  company  to  plaintiff :  90  Ga.  810. 

Fact  of  agency  must  be  proved :  90  Ga.  810. 

Declaration  of  an  engineer  after  railroad  accident,  not  admission  for  com- 
pany :  90  Ga.  632. 

Declarations  of  agent  to  borrow  and  pay  debt  sued  for,  made  while  endeav- 
oring to  get  loan,  held  admissible  here:  91  Ga.  590. 

Agent  to  borrow  money  and  pay  liens,  could  not  bind  principal  by  certain 
statements  to  lien-holder :  91  Ga.  590. 

Railway  company,  how  far  bound  by  agent's  receipt  for  goods  for  transporta- 
tion, and  statement  as  to  contents  of  records  of  past  transactions,  etc. :  92  Ga. 
268,  269. 

Statements  of  agent  dum  fervet  opus  bind  principal:  66  Ga.  367. 

Statements  of  agent  not  admissible  against  principal  after  agency  termi- 
nated :  75  Ga.  98,  715. 

Admission  made  by  agent,  not  res  gestx  nor  in  the  performance  of  duty,  not 
admissible :  85  Ga.  482. 

Agency  not  proven  by  declaration  of  another  agent,  except  dum  fervet  opus: 
91  Ga.  555. 

Party  cannot  testify  to  what  agent  of  deceased  opponent  said,  concerning 
declarations  of  deceased  touching  contract  beyond  agent's  authority :  65  Ga. 
580. 

Corporation  bound  by  admissions  of  agent  acting  in  the  scope  of  his  power, 
and  about  the  business :  70  Ga.  87. 

Admissions  of  president  as  to  correctness  of  account,  and  promise  to  pay  it, 
bind  corporation  here :  75  Ga.  450. 
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Statements  while  making  contract  of  shipment,  admissible  to  show  value  of 
goods  :  77  Ga.  376. 

Opinion  of  defendant's  agent  that  plaintiff's  claim  just,  not  admissible :  85 
Ga.  498. 

§5193.    (3788.)    Of  privies.      The  admissions  of  privies  in  blood,  $518°- 
privies  in  estate,  and  privies  in  law,  are  admissible  as  against  the 
parties  themselves,  but  declarations  of  privies  in  estate,  after  the 
title  has  passed  out  of  them,  cannot  be  received. 

See  notes  to  section  5180. 

Of  third  person  from  whom  title  emanated,  before  title  and  possession  had 
passed  out  of  him  :  3  Ga.  513.  Admission  of  one  member  of  a  firm  to  bind  the 
others:  2  Ga.  244.  When  admission  of  life-tenant  not  admissible  against  re- 
mainder-man :  29  Ga.  374.  When  sayings  of  one  not  a  privy  not  admitted :  24 
Ga.  164.  Former  owner's  sayings  prejudicing  the  title,  not  admitted  after 
title  passed  out  of  him:  29  Ga.  684;  32/688.  When  declarations  of  one  tenant 
in  common  not  against  title  after  title  vested  not  against  cotenant :  55  Ga.  438. 
Where  there  was  privity  and  the  admissions  should  have  been  received  in  evi- 
dence :  60  Ga.  243. 

Declarations  of  debtor  in  possession,  although  formal  paper  title  has  passed 
out  of  him,  admissible  against  claimant :  65  Ga.  201,  202. 

Privies  in  estate  defined — remainder-men  not  bound  by  acts  in  judieio  of 
their  mother,  the  life-tenant:  66  Ga.  475,  476. 

Administrator  de  bonis  non  is  not  a  privy  with  former  administrator  or  with 
the  heirs :  70  Ga.  350. 

Insurance  policy  of  intestate,  reciting  his  ownership,  inadmissible  for  admin- 
istrator, to  contradict  admissions  against  title:  72  Ga.  714. 

Tax  returns  of  intestate  as  property  of  another,  admissible  against  adminis- 
trator :  72  Ga.  714. 

Books  of  principal,  showing  state  of  accounts  between  him  and  agent,  inad- 
missible against  third  party,  being  res  inter  alios  acta:  73  Ga.  636. 

Written  admissions  of  ancestor,  tending  to  prove  that  he  had  sold  and  con- 
veyed the  premises,  admissible  against  him,  alleged  conveyance  being  lost:  79 
Ga.  279. 

In  claim  case,  sayings  of  tenant  to  sheriff  that  land  levied  on  belonged  to 
defendant,  inadmissible  to  show  title  in  defendant :  80  Ga.  102. 

Statement  of  one  person  that  another  is  his  partner,  not  in  presence  of  lat- 
ter, not  admissible :  86  Ga.  699. 

A  payment  by  an  attorney  to  one  of  three  claimants,  to  avoid  being  ruled, 
is  evidence  in  behalf  of  other  two :  86  Ga.  669. 

Admissions  of  defendant's  husband,  not  made  in  her  presence,  not  admissi- 
ble to  show  defendant  and  plaintiff  were  partners :  93  Ga.  104. 

Declarations,  after  title  has  passed  out  of  party,  not  admissible  against  those 
holding  under  him :  95  Ga.  244. 

§5194.  (3789.)  Admissions  improperly  obtained.  Admissions  ob- 
tained by  constraint,  or  by  fraud,  or  by  drunkenness  induced  for  the 
purpose,  or  admissions  or  propositions  made  with  a  view  to  a  com- 
promise, are  not  proper  evidence. 

When  offers  of  compromise  inadmissible  in  evidence:  48  Ga.  642,  647  ;  61/322; 
13/406;  16/27-30;  6/213;  40/529.  When  are  admitted:  27  Ga.  593.  Not  offer 
of  compromise,  and  admissible  in  evidence:  59  Ga.  343;  64/172. 
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Letters  between  attorney  and  client  concerning  compromise  of  suit  against 
maker,  admissible  in  subsequent  suit  against  attorney  as  indorser:  65  Ga.  581. 

Letter  written  by  party  to  effect  compromise,  inadmissible :  65  Ga.  581. 

Compromise  decree  relative  to  certain  year's  license  tax,  not  admissible  in 
case  against  city  for  back  license  taxes  paid  :  66  Ga.  32. 

Admissions  in  view  of  compromise,  or  to  bring  it  about,  inadmissible:  71 
Ga.  650. 

Distinction  between  demand  for  settlement  and  refusal,  and  offers  of  com- 
promise ;  former  is  competent  testimony  :  73  Ga.  276. 

Proposition  with  view  to  compromise,  inadmissible:  73  Ga.  484. 

Offer  to  pay  debt  with  mule,  not  made  pending  negotiations  for  compromise, 
admissible  as  direct  acknowledgment  of  claim :  74  Ga.  841. 

"Compromise"  presupposes  a  pending  difference  between  two  persons;  if 
none  exists,  letter  offering  to  settle  for  fifty  cents  on  dollar,  though  termed  by 
writer  offer  to  compromise,  is  admissible :  79  Ga.  379. 

Admissions  made  without  view  to  compromise,  but  brought  about  by  prop- 
osition of  settlement,  held  admissible :  91  Ga.  590. 

Evidence  which  was  certainly  either  an  admission  or  a  proposition  of  com- 
promise is  not  for  jury,  merely  because  court  cannot  tell  which  it  is ;  neither 
was  competent :  88  Ga.  331. 

§5195.  (3790.)  Effect  of  silence.  Acquiescence  or  silence,  when  the 
circumstances  require  an  answer  or  denial  or  other  conduct,  may 
amount  to  an  admission. 

As  to  implied  assent  by  silence  when  statements  made  in  party's  presence : 
3  Ga.  513  ;  29/430  ;  21/552  ;  27/522.  Acquiescence  to  hearsay  evidence  makes  it 
admissible:  29  Ga.  105.  When  not  estopped  from  asserting  title,  by  implied 
admission  of  title  in  another:  30  Ga.  714.  Section  referred  to  and  construed: 
48  Ga.  147 ;  52/197.  Presumed  assent  of  member  of  chartered  company  by  ac- 
quiescence: 48  Ga.  113.     Silence  is  not  always  evidence  of  assent:  55  Ga.  287. 

See  notes  to  section  1003  of  Penal  Code. 

Where  one  represented  himself  as  partner  of  another,  and  latter  acquiesced 
by  silence  when  told,  he  is  liable  as  such:  67  Ga.  541. 

Whether  silence  of  one,  in  whose  presence  statements  are  made  by  another, 
amounts  to  admission  of  partnership  with  such  other:  91  Ga.  192. 

Silence  may  amount  to  admission :  72  Ga.  770. 

Party  to  case,  testifying  in  rebuttal,  failing  to  deny  material  fact  testified 
as  within  her  knowledge,  virtually  admits  truth  thereof:  84  Ga.  91. 

Immaterial,  that  defendant  company  never  charged  plaintiff  with  negli- 
gence: 84  Ga.  711. 

Silence  as  to  testimony  at  a  previous  trial,  not  construed  as  admission  of 
truth  thereof:  86  Ga.  215. 

How  far  wife  estopped  from  asserting  title  in  lands,  having  joined  with  hus- 
band in  security-deed  and  applied  for  homestead  therein  as  his  lands :  93  Ga. 
600. 

Where  defaulting  son  told  father  that  employer  would  prosecute  unless 
father  signed  mortgage  to  secure  son's  shortage,  silence  of  employer's  agent 
(standing  by)  adopted  threat  and  was  duress:  87  Ga.  682. 

§5196.  (3791.)  Entire  conversation.  When  an  admission  is  given 
in  evidence,  it  is  the  right  of  the  other  party  to  have  the  whole  ad- 
mission and  all  the  conversation  connected  therewith. 
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Rule  stated :  26  Ga.  472-478  ;  48/142,  642 ;  51/534.  When  State  proves  confes- 
sion of  prisoner,  he  is  entitled  to  prove  all  said  by  him  in  the  conversation  :  47 
Ga.  524.  Witness  may  state  as  much  of  the  conversation  as  he  heard :  45  Ga. 
225. 

See  notes  to  section  5241,  and  notes  to  section  1004  of  Penal  Code. 

All  or  none  of  conversation  between  attorney  and  client  should  go  in :  65 
Ga.  525. 

When,  on  cross-examination,  witness  is  interrogated  as  to  conversation  with 
view  to  impeachment,  he  has  right  to  give  whole  conversation  so  far  as  perti- 
nent. This  is  true  without  reference  to  whether  other  interlocutor  was  agent 
of  cross-examining  party  or  not:  82  Ga.  258. 

Whole  conversation  should  go  in,  though  involving  statements  made  by  one 
since  dead :  72  Ga.  770. 

§5197.  (8792.)  Weight  of  such  evidence.  All  admissions  should  be 
scanned  with  care,  and  confessions  of  guilt  should  be  received  with 
great  caution. 

Verbal  admissions  received  with  caution:  2  Ga.  30;  5/349;  61/308;  29/443; 
64/537,  542.  Uncorroborated  confession  as  evidence  for  conviction  :  11  Ga.  226. 
What  uncorroborated  confession  not  sufficient  for  conviction :  43  Ga.  256 ; 
64/606.  As  to  whether  confession  voluntary  to  be  passed  on  by  the  jury:  45 
Ga.  44.  Arson :  64  Ga.  605.  Confession  sufficiently  corroborated  to  produce 
conviction:  65  Ga.  152;  63/339,340;  57/479;  56/44.  Confession  corroborated  by 
circumstances  is  sufficient :  63  Ga.  340. 

Section  cited  :  69  Ga.  214. 

See  notes  to  section  1005  of  Penal  Code. 

Request  to  charge  that  "admissions  of  parties  must  be  closely  scanned  and 
received  with  care,"  erroneously  refused:  69  Ga.  438. 

This  section  taken  from  opinion  in  5  Ga.  341 :  71  Ga.  851. 

Charge  that  they  should  be  scanned  with  care  but  were  high  and  strong 
proof  when  clearly  proved,  substantially  correct:  72  Ga.  539. 

Special  charge,  as  to  admissions,  need  not  be  made,  in  absence  of  request: 
85  Ga.  116. 

Charge  proper,  stating  that  admissions  should  be  scanned  with  care :  86  Ga. 
729. 

Court  may  direct  attention  to  the  precise  terms  used  :  88  Ga.  39. 

§5198.  (3797.)  Confidential  communications,  etc.  There  are  certain 
admissions  and  communications  excluded  from  public  policy.  Among 
these  are — 

1.  Communications  between  husband  and  wife. 

Protected  even  after  the  relation  has  ceased :  29  Ga.  470.  Neither  husband 
nor  wife  competent  to  testify,  where  husband  party,  as  to  anything  acquired 
by  reason  of  relation  of  husband  and  wife :  60  Ga.  512  ;  24/217  ;  41/613  ;  40/490, 
150 ;  63/411.  In  injunction  case,  affidavit  of  wife  as  to  facts  not  coming  to  her 
knowledge  by  the  confidential  relation  :  46  Ga.  626. 

As  to  competency  of  letters  written  by  husband  to  wife,  as  evidence  in  be- 
half of  third  party  on  trial  for  murdering  husband :  91  Ga.  729. 

2.  Between  attorney  or  counsel  and  client. 

Not  competent  to  testify  as  to  information  derived  from  relation  of  client 
and  attorney :  58  Ga.  94 ;  37/289,  291 ;  13/260,  138.     When  attorney  could  give 
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evidence  as  to  a  conversation  between  parties  where  he  wrote  the  bill  of  sale : 

24  Ga.  454.  It  must  be  information  derived  by  reason  of  ,.and  not  merely  during 
existence  of  relation  of  client  and  attorney,  to  exclude  latter's  evidence  :  29  Ga. 
539,  543.  When  not  such  evidence  as  is  confidential,  and  admissible:  51  Ga. 
191.  Where  solicitor  of  executor  should  not  be  compelled  to  produce  a  sworn 
answer  of  executor,  never  filed  :  47  Ga.  74. 

Knowledge  of  attorney  at  law  here,  relative  to  contents  and  collection  of  in- 
surance policy,  acquired  while  acting  professionally,  not  admitted  :  93  Ga.  649. 
See  notes  to  section  5199. 

3.  Among  grand  jurors. 

4.  Secrets  of  State. 

Generally,  railroad  accident  report  not  privileged:  81  Ga.  531. 
AcobD5<280       §5199.   (3798.)  Attorney  and  client.      Communications  to  any  at- 
ApCti81859'    l°rney5  or  his  clerk,  to  be  transmitted  to  the  attorney  pending  his 
^527i7, 3957,  employment,  or  in  anticipation  thereof,  shall  never  be  heard  by  the 
court.     So  the  attorney  cannot  disclose  the  advice  or  counsel  he  may 
give  to  his  client,  nor  produce  or  deliver  up  title-deeds  or  other  pa- 
pers, except  evidences  of  debt  left  in  his  possession  by  his  client. 
This  rule  does  not  exclude  the  attorney  as  a  witness  to  any  facts 
which  may  transpire  in  connection  with  his  employment. 

Act  of  1850  in  regard  to  attorney's  testimony  does  not  apply  to  cases  before 
its  passage :  14  Ga.  77.  Where  did  not  apply  to  the  attorney-general :  26  Ga. 
614.  Where  said  Act  did  not  apply:  15  Ga.  270;  26/614.  Where  was  not  in- 
competent under  Act  of  1850  to  prove  the  giving  of  the  notice  :  16  Ga.  458.  To 
make  incompetent,  the  information  must  have  been  both  during  the  relation- 
ship and  by  reason  of  it:  21  Ga.  301,289;  18/444;  28/316;  27/444;  17/68;  29/543. 
An  attorney,  when  it  is  relevant,  called  to  testify  as  to  amount  of  fee  and  terms 
on  which  to  be  paid  :  24  Ga.  461.     Not  where  the  facts  occurred  in  another  case : 

25  Ga.  479.  Where  formerly  attorney  of  non-resident  could  not  testify  for  him 
because  he  might  be  liable  for  costs:  30  Ga.  822.  Competent  where  does  not 
testify  as  to  any  fact,  derived  from  or  by  reason  of  relation  of  attorney  and 
client :  31  Ga.  34  ;  47/25  ;  51/186.  Same  rule  as  to  testimony  by  interrogatories : 
32  Ga.  173.     Where  protected  under  this  section :  59  Ga.  328 ;  58/573,  574. 

Attorney  preparing  mortgage  not  disqualified  from  attesting  it :  77  Ga.  620. 

Correspondence  of  attorney  and  agent  of  client  corporation  should  not  have 
been  forced  to  be  produced :  78  Ga.  733. 

Communications  between  attorney  and  client  privileged,  but  their  root  must 
be  in  the  relation,  actual  or  contemplated.  Generally,  fee  is  test  of  employ- 
ment: 79  Ga.  1. 

Attorney  cannot  acquire  rights  antagonistic  to  client,  through  information 
resulting  from  the  relation  :  86  Ga.  468. 

Knowledge  of  attorney  at  law  here,  relative  to  contents  and  collection  of 
insurance  policy,  acquired  while  acting  professionally,  not  admitted:  93  Ga. 
649. 

A^8i2,  §5200.  (3799.)  When  grand  jurors  may  disclose.  Grand  jurors  shall 
disclose  everything  which  occurs  in  their  service,  whenever  it  becomes 
necessary  in  any  court  of  record  in  this  State. 

Cannot  impeach,  but  may  sustain  their  finding:  60  Ga.  145 ;  57/108. 


1499  SIXTH  TITLE.— CHAPTER  2,  ARTICLE  4.  §5201 

Of  parol  evidence  to  affect  written. 

Genekal  Note. — Of  one  partner  to  bind  the  others:  2  Ga.  244.  When  not: 
17  Ga.  300.  Where  answer  of  one  codefendant  can  be  read  against  another :  13 
Ga.  206.  Admissions  made  under  oath  as  witnesses  or  on  voluntary  affidavit :  8 
Ga.  61.  Admissions  of  plaintiff  as  to  alleged  fraudulent  sale :  9  Ga.  137.  Party 
not  concluded  by  parol  admissions,  unless  his  adversary  has  acted  upon  them: 
13  Ga.  516.  Admissions  in  a  letter,  postscript  of  which  is  mutilated :  12  Ga. 
19.  Admissions  of  executrix  on  trial  of  caveat  to  a  will :  14  Ga.  286.  Admis- 
sion of  principal  as  binding  or  not  the  security  :  14  Ga.  584 ;  17/625.  When  say- 
ings of  stockholder  do  not  bind  corporation :  17  Ga.  574.  Verbal  declaration,  to 
be  admissible,  should  be  clearly  proven  and  shown  to  be  deliberately  made :  17 
Ga.  558.  Family  statements,  to  avail,  must  have  been  in  presence  of  the  one  to 
be  affected  thereby :  20  Ga.  600.  Testimony  as  to  what  said  by  one  of  three 
purchasers  in  their  presence:  24  Ga.  590-605.  Verbal  admissions  to  prove  a 
trust :  25  Ga.  403.  Sayings  of  a  principal  legatee  as  affecting  his  interest :  21 
Ga.  552.  Answers  of  a  party  to  interrogatories  in  a  different  case  as  admission 
against  him :  28  Ga.  289.  Answers  in  chancery  as  evidence  against  party  who 
made  them,  and  infants  not  bound  by  their  admissions  :  26  Ga.  537.  When  ad- 
mission may  be  withdrawn  :  39  Ga.  617.  When  in  writing,  not  after  trial  com- 
menced :  43  Ga.  143.  What  will  not  relieve  plaintiff  in  trover  from  showing 
title,  and  where  warehouseman  not  estopped  by  his  admissions  against  a  claim- 
ant of  cotton :  43  Ga.  168.  Statements  agreed  on  by  counsel  not  controverted 
on  trial :  53  Ga.  401.  Must  show  authority,  to  give  validity  to  letter  of  book- 
keeper of  a  company :  53  Ga.  219.  How  far  admissions  of  executor  are  binding 
on  himself  and  the  estate :  53  Ga.  283,  284.  When  declarations  of  debtor  favor- 
able to  his  title,  not  admissible  to  rebut  evidence  of  claimant's  title:  58  Ga. 
447-451.  Where  admissions  of  party  after  parting  with  title,  not  admissible  to 
disparage  it:  62  Ga.  332;  52/385;  but  see  59  Ga.  711.  Where  sayings  and  let- 
ters of  principal  debtor,  after  service  of  garnishment,  not  competent  against 
plaintiff,  to  show  want  of  title  in  debtor:  52  Ga.  562.  Admissions  in  a  sworn 
bill :  62  Ga.  42.  In  answer  to  interrogatories  :  30  Ga.  490.  When  defendant's 
admission  in  a  former  trial  admitted  against  him:  63  Ga.  600,  601.  Impliedly 
admitting  title  in  another  does  not  prevent  showing  title  in  himself :  30  Ga.  714. 

Description  in  deed  here,  not  admission  by  grantor  that  land  conveyed  was 
all  he  acquired  under  previous  deed :  92  Ga.  592. 


ARTICLE  4. 

OF  PAROL  EVIDENCE  TO  AFFECT  WRITTEN. 

§5201.   (3800.)   General  rule.     Parol  contemporaneous  evidence  is  $$3675, 5142. 
inadmissible  generally  to  contradict  or  vary  the  terms  of  a  valid 
written  instrument. 

Notes  from  Code  of  1882  : 
Stated:  1  Ga.  12;  13/210.  Unless  from  fraud,  accident,  or  mistake,  instru- 
ment does  not  speak  intention  of  the  parties :  59  Ga.  113,  854 ;  43/423 ;  5/373 ; 
60/614,  292,  158.  Fact  and  time  of  sale,  but  not  terms,  by  parol  evidence:  6 
Ga.  261.  No  new  stipulation  can  be  grafted  by :  34  Ga.  367;  43/190;  51/149.  The  • 
rule  should  not  be  relaxed :  52  Ga.  448.  Proof  by  parol  that  consent  decree 
and  sale  were  to  be  in  satisfaction  of  the  older  judgment :  49  Ga.  545.  Section 
referred  to  and  construed :  56  Ga.  32.     Showing  a  consideration  by  parol  evi- 


§5201  SIXTH  TITLE.— CHAPTER  2,  ARTICLE  4.  1500 

Of  parol  evidence  to  affect  written. 

dence:  57  Ga.  319;  53/214.  "When  a  representation  in  writing  may  be  contra- 
dicted by  parol:  57  Ga.  181.  Where  one  party  to  contract  dead,  the  other 
cannot  vary  it  by  his  evidence:  58  Ga.  288.  Right  to  an  alley  shown  by  parol 
evidence,  although  not  included  in  the  deed  :  59  Ga.  450.  What  plea  as  to  parol 
stipulation  being  left  out  by  mistake  should  state :  59  Ga.  851 ;  61/474, 475.  No 
ground  for  parol  evidence  that  party  signed  contract  without  reading  it :  60 
Ga.  383.    Stated  with  exception  :  70  Ga.  87. 

Notes  from  decisions  since  Code  of  1882 : 

See  notes  to  section  3675. 

Agent's  powers,  oral  evidence  not  admissible  to  add  to  power  of  agent,  con- 
tained in  written  instrument  relied  on  in  transaction :  85  Ga.  27. 

Assignment,  maker  of  non-negotiable  note  cannot  set  up,  against  assignee, 
parol  agreement  varying  the  written  assignment:  93  Ga.  443,  444. 

Bill  of  lading,  prior  parol  agreement  to  keep  refrigerator-car  iced,  not  vary 
bill  of  lading  signed  by  shipper  before  peaches  shipped :  90  Ga.  496 ;  distin- 
guishing 34  Ga.  315.  Recital  that  freight  rate_reduced,  is  only  prima  facie: 
91  Ga.  379.  Bill  of  lading  silent  as  to  time  of  delivery,  law  presumes  reason- 
able time,  and  parol  inadmissible  to  show  time  agreed  upon :  91  Ga.  382. 

Bond  of  county  treasurer  delivered  to  ordinary,  sureties  not  allowed  to  show 
parol  understanding  that  they  were  not  to  be  bound  till  others  signed  the  bond : 
70  Ga.  487. 

Conditions,  new  condition  not  ingrafted  on  mortgage  by  parol,  under  guise 
of  recoupment:  68  Ga.  346.  Conditions  not  added,  by  parol,  to  written  con- 
tract absolute  on  its  face :  68  Ga.  821.     See  40  Ga.  199 ;  57/350. 

Conduct  of  parties,  where  some  of  writings  fixing  terms  lost,  how  contract 
was  interpreted  and  acted  on  by  parties,  pertinent:  83  Ga.  627. 

Confession  and  avoidance,  plea  of  breach  of  warranty,  or  of  failure  of  con- 
sideration, does  not  add  to  or  vary  contract;  nor  is  fraud,  accident,  or  mis- 
take necessary  allegation  :  83  Ga.  212. 

Consent  decree,  declaration  setting  forth  parol  modification  of  consent  de- 
cree, dismissed  on  demurrer:  94  Ga.  681. 

Consideration  of  written  contract  subject  of  parol  evidence,  but  terms  of 
contract  may  not  be  varied  thereby :  69  Ga.  460.  Parol  admitted  to  show  that 
consideration  expressed  in  note  failed,  in  that  plaintiffs  were  to  do  something 
not  expressed  in  note  and  did  not :  67  Ga.  448. 

Contemporaneous  parol  agreement,  neither  fraud,  accident,  nor  mistake 
pleaded,  different  contemporaneous  parol  contract  inadmissible ;  so  also  parol 
proof  that  contract  signed  was  merely  temporary:  83  Ga.  666. 

Contemporaneous  representations,  contract  of  sale  of  cash-register,  allowing 
ten  days  trial,  representations  as  to  same,  though  not  in  written  contract,  may 
be  pleaded :  86  Ga.  439.  Written  contract  stipulating  rate  of  pay  for  labor,  etc. , 
evidence  inadmissible  to  show  that  agent  making  contract  represented  total 
cost  would  not  exceed  certain  sum :  93  Ga.  778,  779. 

Deed,  no  allegation  of  fraud,  accident  or  mistake,  absolute  deed  not  shown 
to  be  security-deed :  66  Ga.  483.  Declaration  by  deceased  vendor  at  time  of 
sale,  that  deed  to  daughter  was  destroyed,  etc.,  is  inadmissible  in  favor  of  ven- 
dee :  87  Ga.  574.  So  is  like  declaration  by  deceased  third  person,  as  well  as  like 
written  declaration  of  vendor  several  years  after  deed,  though  recorded:  87 
Ga.  574.  Deed^describing  land  by  lot  numbers  is  not  varied  by  proof  that  road 
had  been  laid  out  on  the  lots  and  shown  grantee  before  he  bought :  70  Ga.  745. 
Not  allowed  to  show  intention  to  except  known  defects  from  general  warranty 
in  deed  :  75  Ga.  407.  Where  silence  of  deed  as  to  depth  of  mill-race  not  sup- 
plied by  parol :  90  Ga.  776. 
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Deed  or  will,  whether  instrument  was  intended  as  deed  or  will,  was  deducti- 
ble from  its  terms  without  doubt,  and  parol  evidence  of  subscribing  witness  as 
to  intention  was  inadmissible :  73  Ga.  97. 

Draft,  drawer  cannot  show  by  parol  that  negotiable  draft  was  drawn  as 
agent  of  drawee  and  holder  had  notice  thereof:  75  Ga.  56.  Suit  by  drawee 
against  drawer  of  draft,  payable  to  drawer's  order  and  unindorsed,  not  amended 
by  alleging  draft  intended  as  drawer's  note :  66  Ga.  735. 

Examination  of  witness,  where  cross-examination  tends  to  vary  written  con- 
tract sued  on,  not  moving  to  exclude  is  waiver:  87  Ga.  34. 

Fertilizer  note,  reciting  analysis  as  branded  on  sack,  alleged  parol  repre- 
sentations as  to  ingredients,  incompetent:  81  Ga.  808. 

Fraud,  accident  or  mistake  may  be  pleaded  and  proven  by  parol  in  avoid- 
ance of  written  contract:  68  Ga.  830;  see  also  52  Ga.  149;  54/289;  56/31,  32; 
59/850.  As  between  original  parties,  stipulation  in  note  which  payee  omitted 
when  reading  it  over  to  maker  before  he  signed,  not  binding :  78  Ga.  739.  Plea 
here  demurrable  as  not  alleging  that  facts  in  variance  were  omitted  by  fraud  or 
mistake :  75  Ga.  523.  Rule  not  changed  in  case  of  advancement  to  child,  parent 
still  living :  75  Ga.  523.  As  to  what  is  fraud  or  mistake :  79  Ga.  466.  Defense 
that  plaintiff,  by  fraudulent  acts  and  representations,  induced  defendant  to 
sign  note  for  $90.20,  when  he  owed  only  $53.10,  held  good:  91  Ga.  821.  Oral 
stipulation  by  landlord,  at  time  of  taking  rent  note,  that  rent  should  cease  in 
case  of  destruction  by  fire,  no  defense ;  no  fraud,  accident  or  mistake  appear- 
ing :  88  Ga.  298.  Eule  excluding  parol  evidence  not  apply  to  purchase-money 
notes  for  land,  where  auctioneer  at  public  sale  of  town  lots  gave  descriptions 
so  utterly  false  as  to  amount  to  fraud  in  procurement :  90  Ga.  180.  In  suit  on 
note  for  purchase-money  of  lands,  defendant  may  plead  and  prove  fraudulent 
parol  agreement  which  induced  giving  of  note,  etc. :  93  Ga.  767. 

Husband  and  wife,  in  suit  on  joint  note  of  husband  and  wife,  evidence  that 
credit  was  to  wife,  inadmissible  to  contradict  note:  94  Ga.  501. 

Intention,  how  far  parol  evidence  admissible  to  show  intention  of  warrant- 
ors of  title  to  warrant  against  liens  and  defects  known  to  purchaser :  69  Ga.  476. 

Judgment,  sheriff  and  wife  usees  in  judgment,  he  could  not  levy  ;  parol  evi- 
dence that  at  date  of  levy  they  were  divorced  (leaving  her  sole  usee),  not 
admissible  to  vary  judgment :  82  Ga.  96. 

Labor  contract,  written  contract  stipulating  rate  of  pay  for  labor,  etc.,  evi- 
dence inadmissible  to  show  that  agent  making  contract  represented  total  cost 
would  not  exceed  certain  sum :  93  Ga.  778,  779. 

Modification,  parol  modification  allowed,  of  agreement  by  letter  to  third 
person,  communicated  orally :  77  Ga.  105.  Parol  evidence,  especially  of  debtor 
himself,  that  settlement  closed  up  by  absolute  notes  and  mortgages  was,  by 
oral  agreement,  to  be  revised  by  debtor,  inadmissible:  79  Ga.  466. 

Note,  payable  on  its  face  at  national  bank,  not  proven  by  parol,  not  left  at 
bank  for  collection,  nor  intended  to  be  so  collected,  etc. :  66  Ga.  701.  Parol 
testimony  not  going  into  contents  of  plaintiff's  note,  which  was  competent  as 
relating  to  amount  defendant  collected  thereon :  73  Ga.  276.  Parol  evidence 
inadmissible  to  vary  unconditional  note,  showing  that  it  was  given  for  purchase 
of  stock  upon  certain  conditions:  92  Ga.  432.  No  defense  to  suit  on  note,  that 
executed  with  understanding  maker  not  to  be  bound,  etc. :  91  Ga.  554,  555.  As 
between  original  parties,  stipulation  in  note  which  payee  omitted  when  reading 
it  over  to  maker  before  he  signed,  not  binding:  78  Ga.  739. 

Omission,  where  parol  evidence  of  material  stipulation  inadvertently  omit- 
ted, was  competent :  94  Ga.  41. 
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Prior  conversation,  merged  in  writing:  67  Ga.  218;  so  as  to  prior  verbal 
agreements :  84  Ga.  339 ;  so  prior  parol  stipulations ;  .ambiguities,  however, 
still  explainable :  92  Ga.  394. 

Sale,  bill  of  goods  signed  by  purchaser,  parol  evidence  admissible  to  show 
contract :  77  Ga.  176. 

Subscription  to  stock,  in  suit  on  note  given  for  subscription  to  railroad- 
stock,  evidence  of  parol  understanding  with  agent  rejected :  76  Ga.  754. 

Verdict,  admissible  to  show  what  testimony  submitted  without  objection  on 
trial  of  case,  the  verdict  in  which  is  in  issue :  65  Ga.  109. 

Wife's  suretyship,  parol  evidence  admissible  to  show  joint  note  of  husband 
and  wife,  given  for  debt  of  former,  with  wife  as  surety :  85  Ga.  816. 

^32255(1)'  §5202.  (3801.)  Contemporaneous  writings.  All  contemporaneous 
writings  are  admissible  to  explain  each  other,  and  parol  evidence  is 
admissible  to  explain  all  ambiguities,  both  latent  and  patent. 

,     .      Notes  from  Code  of  1882  £, 

Admissible  to  explain  latent  ambiguity  in  a  letter:  29  Ga.  318.  Also  in  a 
grant :  24  Ga.  338.  Where  ambiguity  in  an  instrument,  court  will  hear  evi- 
dence as  to  facts  and  surroundings :  46  Ga.  232-235.  Held  not  patent  or  latent 
ambiguity,  and  instructions  to  one  who  drew  the  will  not  admitted:  47  Ga. 
455,  463.  Section  referred  to  and  construed :  48  Ga.  504 ;  53/545 ;  49/102.  Am- 
biguities are  for  the  jury  to  deal  with  in  the  light  of  all  the  evidence:  57  Ga. 
36-41.  A  patent  ambiguity  can  be  explained  by  extrinsic  evidence,  written  or 
parol:  63  Ga.  555.  Ambiguities  in  will,  deeds  and  grants:  See  those  titles. 
Notes  from  decisions  since  Code  of  1882 : 

Ambiguity,  parol  not  admissible  to  create  and  explain  an  ambiguity:  70  Ga. 
153.  Ambiguity  in  language  of  written  instrument,  explainable  by  parol:  86 
Ga.  32.' 

Bill  of  lading,  "62.20"  in  bill  of  lading  for  fruit  shipped  from  Georgia  to  Ohio, 
shown  to  be  entire  freight,  and  prorated  among  the  railroads  ;  question  whether 
through  contract,  for  jury:  91  Ga.  389. 

Blanks,  special  reduced  rate  contract  with  railroad  to  ship  stock,  freight  left 
blank,  parol  admissible  to  show  amount  contracted  for:  91  Ga.  377. 

"Child  or  children  of"  A.,  explainable  by  parol  as  to  who  was  intended:  78 
Ga.  184. 

Ciphers,  parol  competent  to  explain  ciphers  used  in  business :  66  Ga.  115. 

Consideration  for  transfer  of  fi.  fa.  was  explainable  by  parol,  so  was  delivery 
to  alleged  transferee :  74  Ga.  806. 

Cord-wood  contract,  written  contract  for  certain  number  of  "cords  of 
wood"  explained  by  parol  as  to  lengths  of  wood  :  95  Ga.  652. 

Contemporaneous  writings,  note  not  expressing  whole  contract,  letter  con- 
taining balance  admissible'against  holder  of  note  after  maturity:  66  Ga.  286. 
Contemporaneous  writings  construed  together:  72  Ga.  713.  Separate  writing 
showing  date  on  which  loan  to  be  accomplished  :  77  Ga.  458.  Note  of  vendee 
of  land,  payable  "when  he  got  possession,"  was  erroneously  construed  alone, 
without  due  reference  to  contemporaneous  deed  :  81  Ga.  451. 

Covenant,  evidence  intended  to  explain  ambiguous  covenant,  admissible: 
77  Ga.  350. 

Deed,  grant  of  lands  described  grantee  as  "Fei'rell,"  and  plat  as  "Terrell," 
of  certain  district,  parol  admitted  to  show  grantee  was  'Terrell"  :  68  Ga.  132; 
see  also  16  Ga.  521 ;  24/338  ;  25/141 ;.  27/58 ;  32/348 ;  38/648.  Parol  evidence  ad- 
missible to  show  that  lands  in  controversy  not  included  in  description  in  deed: 
68  Ga.  334 ;  see  also  20  Ga.  689 ;  49/99 ;  57/113.    Admissible  to  explain  an  ease- 
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ment  granted  by  deed :  70  Ga.  87.  Ambiguity  in  deed,  latent  or  patent,  explain- 
able: 70  Ga.  87.  Meager  and  ambiguous  description  in  deed  to  land,  explain- 
able by  parol :  74  Ga.  782.  Parol  evidence  admissible  to  show  what  particular 
land  was  conveyed  by  deed  conveying  "parts"  of  certain  lots  of  land  :  80  Ga.  93. 
Writing  reciting  purchase  of  "mill-seat"  ambiguous,  as  to  whether  land  cov- 
ered by  water  of  mill-pond  included,  or  excluded,  parol  evidence  admissible: 
82  Ga.  740.  Land  intended  to  be  conveyed  shown  by  extrinsic  evidence,  where 
description  inaccurate  and  lot  number  wrongly  stated :  91  Ga.  472,  473. 

Explanatory  opinions,  patent  ambiguity  may  be  explained  by  parol,  but 
where  words  or  phrases  are  not  technical,  opinions,  expert  or  otherwise,  in- 
admissible :  79  Ga.  106. 

Grading  contract,  meaning  of  "grading,  excavating,  and  filling"  according  to 
plan  "to  be  adopted,"  ambiguous  and  explainable  by  parol:  83  Ga.  609. 

Husband  and  wife,  parol  admissible  to  show  who  the  wife  is,  in  suit  on 
note  signed  by  husband  as  "agent  for  his  wife"  :  70  Ga.  595. 

Insurance  policy,  "watchmaker's  material,"  insured  by  fire-policy,  explained 
by  parol ;  when  parol  admissible,  considered  :  95  Ga.  605-611. 

Jury,  written  contract  ambiguous,  construction  for  jury:  84  Ga.  356. 

Lease,  where  lease  specifies  that  it  is  to  embrace  as  many  as  fifty  lots  within 
boundaries  which  include  more  than  fifty  lots,  what  lots  intended,  provable 
by  parol :  94  Ga.  520. 

Levy,  parol  evidence  maybe  introduced  to  identify  property,  described  im- 
perfectly in  :  86  Ga.  500. 

Memorandum,  ambiguous  auctioneer's  memorandum  may  be  explained  by 
parol :  80  Ga.  572.  Agreement  for  sale  of  goods  over  value  of  $50.00,  contained 
in  ambiguous  memorandum,  explainable  by  parol:  81  Ga.  297. 

Mortgage  debt,  discrepancy  between  amount  of,  and  amount  stated  in  mort- 
gage, explained  by  parol :  67  Ga.  398 ;  see  also  25  Ga.  383. 

Note,  papers  ambiguous,  intention  of  parties  as  to  whether  note  was  pay- 
ment, explainable  by  parol:  71  Ga.  450.  Note  due  "on  or  before"  a  certain 
day,  not  ambiguous,  and  parol  inadmissible:  72  Ga.  185.  Parol  evidence  was 
competent  to  explain  ambiguity  as  to  whether  assumption  of  "notes  of  a  firm 
included  its  indorsements:  87  Ga.  651. 

Partnership  agreement,  H.  and  S.  being  pax*tners,  and  M.  buying  S.'s  interest, 
agreement  between  the  new  members  assuming  liabilities,  admissible  in  suit 
against  H.  &  M.  for  debt  of  H.  &.  S.  as  part  of  transaction,  though  not  signed 
by  S. :  74  Ga.  86. 

Receipt,  parol  evidence  admissible  to  explain  ambiguity  in  railroad  receipt: 
77  Ga.  376. 

Sale  of  goods,  bill  of  goods  signed  by  purchaser,  parol  evidence  admissible 
to  show  contract :  77  Ga.  176. 

Submission  to  arbitration,  ambiguity  in,  explainable  by  parol:  81  Ga.  271. 

Supplementing,  written  contract  may  be  explained  by  parol  evidence  not 
conflicting  with  its  plainly  expressed  terms:  86  Ga.  725. 

Unambiguous,  whole  contract  in  writing  unambiguous,  parol  inadmissible 
to  modify,  change  or  explain :  67  Ga.  595.  Inadmissible  to  show  understand- 
ing of  parties,  where  writing  unambiguous:  65  Ga.  653.  No  ambiguity  here: 
80  Ga.  50,  86,  296.  Intention  to  be  ascertained  from  language  of  instrument,  if 
unambiguous :  95  Ga.  759. 

"Value  received"  in  note  is  patent  ambiguity,  and  real  consideration  may 
be  shown  by  parol :  72  Ga.  69.  Parol  evidence  admissible  to  show  purpose  and 
conditions  of  transfer  of  negotiable  securities  "for  value  received"  :  93  Ga.  290. 


§§5203-5205      SIXTH  TITLE.— CHAPTER  2,  ARTICLE  4.  1504 

Of  parol  evidence  to  affect  written. 

$§3161,8669.  §5203.  (3802.)  Void  instruments.  Parol  evidence  is  admissible  to 
show  that  the  writing  was  either  originally  void  or  has  subsequently 
become  so. 

Usury  in  consideration  of  deed,  proved  by  parol:  65  Ga.  561. 

Parol  admissible  to  show  how  grantee  improperly  obtained  escrow  deed :  67 
Ga.  502. 

That  certain  stipulations  in  note  fraudulently  allowed  to  remain  by  payee, 
maker  believing  them  stricken  before  signing,  good  defense  to  note :  69  Ga.  362. 

In  suit  on  note  for  purchase-money  of  lands,  defendant  may  plead  and  prove 
fraudulent  parol  agreement  which  induced  giving  of  note,  etc. :  93  Ga.  767. 

Where  bond  of  county  treasurer  was  delivered  to  ordinary,  sureties  were 
not  allowed  to  show  by  parol  that  it  was  delivered  with  understanding  that 
they  were  not  to  be  liable  till  others  signed  it :  70  Ga.  487. 

Letters  and  checks  showing  fraud  against  payee  of  draft,  admissible  in  action 
on  account  for  money  loaned :  76  Ga.  342. 

Parol  evidence  admissible  to  show  joint  note'bf  husband  and  wife,  given  for 
debt  of  former,  with  wife  as  surety :  85  Ga.  816. 

Eule  excluding  parol  evidence  not  apply  to  purchase-money  notes  for  land, 
where  auctioneer  at  public  sale  of  town  lots  gave  descriptions  so  utterly  false 
as  to  amount  to  fraud  in  procurement :  90  Ga.  180. 

§$3675(6),  §5204.  (3803.)  Where  part  only  is  in  writing.  If  the  writing  does 
not  purport  to  contain  all  the  stipulations  of  the  contract,  parol  evi- 
dence is  admissible  to  prove  other  portions  thereof  not  inconsistent 
with  the  writing;  so  collateral  undertakings  between  parties  of  the 
same  part  among  themselves  would  not  properly  be  looked  for  in  the 
writing. 

To  explain  the  terms  of  a  bond :  26  Ga.  220.  Of  a  contract  of  sale  between 
the  parties :  54  Ga.  527.  Where  parol  evidence  was  not  admissible :  54  Ga.  290. 
Section  referred  to  and  construed :  55  Ga.  78 ;  63/198.  Where  entire  contract 
does  not  purport  to  be  in  writing :  51  Ga.  627  ;  59/562. 

Written  contract  complete,  and  recovery  sought  on  alleged  agreement  not 
covered  by  the  contract  and  not  in  writing,  etc.,  demurrer  sustained  :  66  Ga.  14. 

Note  not  expressing  whole  contract,  letter  containing  balance  admissible 
against  holder  of  note  who  took  after  maturity  :  66  Ga.  286. 

Stock  subscription,  not  purporting  to  contain  all  the  stipulations,  explaina- 
ble by  parol :  73  Ga.  437. 

Written  contract  not  purporting  to  contain  all  stipulations  between  parties, 
supplemented  by  parol :  74  Ga.  348. 

Entire  contract  not  in  writing,  parol  evidence  allowed  to  supply  omission  : 
77  Ga.  458. 

When  notes  paid  and  signatures  torn  off,  evidence  as  to  whose  signature  it 
was,  competent:  89  Ga.  434. 

Special  reduced  rate  contract  with  railroad  to  ship  stock,  freight  left  blank, 
parol  admissible  to  show  amount  contracted  for:  91  Ga.  377. 

58675(1).  §5205.  (3804.)  Surrounding  circumstances.  The  surrounding  cir- 
cumstances are  always  proper  subjects  of  proof  to  aid  in  the  con- 
struction of  contracts. 

See  48  Ga.  179 ;  51/627 ;  52/572. 
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Surety  contending  administrator's  bond  sued  on  was  changed  from  $150  to 
$150,000,  his  knowledge  of  estate's  value  shown  and  that  bond  should  be 
double:  67  Ga.  168. 

Circumstances  attending  and  leading  to  execution  of  deed :  70  Ga.  163. 

Surrounding  circumstances  shown  to  explain  true  consideration  of  note  :  72 
Ga.  713. 

Whether  instrument  was  intended  as  deed  or  will  was  deducible  from  its 
terms  without  doubt,  and  parol  evidence  of  subscribing  witness  as  to  intention 
was  inadmissible  :  73  Ga.  97. 

Parol  testimony  admissible  to  apply  writing  to  its  subject :  75  Ga.  786. 

Where,  pending  suit  against  son,  mother  conveyed  land  to  him  and  before 
judgment  hereconveyed  to  her,  on  claim  interposed  by  her,  evidence  both  parol 
and  written,  illustrative  of  issue  of  fraud,  admissible  for  her :  83  Ga.  207. 

Ambiguity  may  be  explained  by  surrounding  circumstances,  but  not  by  un- 
disclosed intention :  94  Ga.  687. 

85206.   (3805.)    Usaqe.     In  like  manner  evidence  of  known  and  es-WM4). 

.  .  .       .  3675(2). 

tablished  usage  is  admissible  for  the  same  purpose  as  well  as  to  annex 
incidents. 

What  necessary  to  make  a  usage  good  :  28  Ga.  543. 

Parol  admissible  to  show  universal  custom  which  is  part  of  contract  by  im- 
plication :  65  Ga.  210. 

Particular  warehouseman's  custom  to  insure  cotton  of  his  customers  fully, 
primarily  inadmissible ;  but  its  admission  without  objection  authorized  proof 
of  custom  to  insure  only  to  amount  advanced  thereon :  79  Ga.  387. 

Intestate's  universal  custom  to  lend  money  in  certain  way  without  taking 
note,  inadmissible;  but  previous  similar  dealing  with  defendant,  competent: 
79  Ga.  631. 

Custom  of  clerk  of  superior  court  to  indorse  all  papers  left  for  record  as  re- 
corded on  day  left,  whether  in  fact  so  or  not,  inadmissible :  82  Ga.  80. 

Negligence  imputed  to  plaintiff  (fireman)  in  not  reporting  drowsiness  of  en- 
gineer by  telegraph,  usage  of  company  admissible  to  show  probability  of  relief : 
82  Ga.  452. 

Given  engineer's  habitual  high  speed  in  passing  given  point,  of  doubtful 
admissibility  ;  so,  of  habitual  neglect  to  ring  bell :  82  Ga.  580. 

Local  usage  in  Augusta  to  effect  that  accepting  corn  in  bulk  and  paying  for 
it  after  inspection  waives  defects  in  quality,  binds  only  those  who  have  recog- 
nized it :  83  Ga.  693. 

Testimony  of  employee  of  his  custom  to  examine,  inadmissible:  84  Ga.  351. 

Custom  not  proved  by  opinion,  but  by  facts :  86  Ga.  408. 

Local  usage  not  admissible  in  evidence,  where  inconsistent  with  express 
terms  of  contract:  92  Ga.  740;  see  also  48  Ga.  601 ;  54/128,  137  ;  88/321,  330. 

Custom  admissible  to  explain  ambiguous  written  agreement,  but  not  to 
change  clear,  express  agreement :  92  Ga.  613. 

Local  custom  that  broker's  commission  due  when  he  brings  buyer  and  seller 
together,  irrelevant  where  action  was  upon  express  contract,  no  quantum  mer- 
uit: 88  Ga.  326. 

Where  negligence  alleged  was  starting  street-car  before  plaintiff  could  get 
off,  her  daily  custom  to  help  boy  on  with  dinner-tray  and  then  dismount,  com- 
petent :  89  Ga.  272. 

In  suit  for  delay  in  delivering  telegram,  custom  of  receiving  operator  to 
remain  after  hours  does  not  bind  company :  94  Ga.  444. 
95 
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Evidence  of  general  custom  of  warehousemen  to  insure  cotton  stored  with 
them  is  admissible,  even  where  warehouse  receipt  excepted  fire:  94  Ga.  707. 

*U)?52oi75  §5207.  (3806.)  Other  cases.  Parol  evidence  is  also  admissible  to 
rebut  an  equity,  to  discharge  the  entire  contract,  to  prove  a  new  and 
distinct  subsequent  agreement,  to  enlarge  the  time,  or  change  the 
place  of  performance. 

To  shed  light  on  a  subsequent  agreement'to  the  written  contract:  25  Ga.  87 ; 
16/410.  A  subsequent  parol  contract  as  to  which  the  writing  was  silent:  59 
Ga.  881. 

Contract  required  by  law  to  be  in  writing,  subsequent  modification  by  parol 
inadmissible :  51  Ga.  76 ;  54/289 ;  12/22 ;  unless  the  subsequent  parol  modifica- 
tion has  been  executed  :  93  Ga.  501. 

Parol  admissible  in  suit  tq^reform  contract,  etc.,  to  show  real  agreement,  or 
that  none  made  upon  which  minds  of  parties  met :  65  Ga.  228. 

Parol  modification  allowed,  of  agreement  by  letter  to  third  person,  com- 
municated orally :  77  Ga.  105. 

Defense  that  after  note  for  mule  signed,  and  before  delivery  of  mule,  vendor 
qualified  his  warranty  orally,  did  not  "set  up  a  subsequent  parol  agreement": 
78  Ga.  739. 

Parol  evidence  admissible  to  show  agreement  changing  medium  of  pay- 
ment of  contract  debt :  80  Ga.  472. 

Complainant  could  explain  letter  written  by  himself  to  respondents  after 
dispute  arose  between  them :  80  Ga.  604. 

No  fraud,  accident,  or  mistake  being  pleaded,  different  contemporaneous 
parol  contract,  and  parol  proof  that  contract  signed  was  merely  temporary,  in- 
admissible :  83  Ga.  666. 

Admissible  to  show  that  consideration  of  deed,  an  annuity,  was  paid  other- 
wise than  as  provided  in  deed :  93  Ga.  497. 

$3608.  §5208.   (3807.)  Receipts.    Receipts  for  money  are  always  only  prima 

facie  evidence  of  payment,  and  may  be  denied  or  explained  by  parol. 

Stated:  3  Ga.  210;  5/376,  377;  38/554.  Receipt  in  full  against  an  account 
may  be  rebutted  by  evidence  that  item  left  out :  50  Ga.  68  ;  39/605.  Receipt 
by  attorney :  7  Ga.  144.  A  receipt  more  than  thirty  years  old :  8  Ga.  201.  Re- 
ceipt of  a  note  from  another  is  not  a  contract,  and  parol  evidence  not  excluded 
as  to :  30  Ga.  164„  Section  referred  to  and  construed :  51  Ga.  627.  Receipts 
from  guardian  to  ward  explained  by  parol  evidence:  41  Ga.  579;  46/284-291. 
A  receipt  for  collection,  parol  evidence  to  show  other  terms  and  conditions  not 
inconsistent  with  written  part:  59  Ga.  562.  Parol  evidence  as  to  receipt  for 
money  in  full  of  all  demands  :  53  Ga.  286.  When  a  receipt  for  collaterals  should 
be  produced:  61  Ga.  225.  When  can  contradict  a  receipt  by  pai*ol  evidence: 
52  Ga.  572.  To  explain  a  receipt  by  the  assignee  of  a  lease  contract :  53  Ga. 
643.  Parol  evidence  as  to  receipts  in  sale  by  principal  to  agent:  57  Ga.  284.  A 
credit  on  a  note  as  a  receipt :  58  Ga.  85.  Receipt  of  consideration  in  a  deed :  49 
Ga.  123. 

Receipt  explained  by  oral  testimony  as  to  items  and  amounts :  71  Ga.  176. 

Letter  acknowledging  receipt,  etc.,  explained  by  parol:  71  Ga.  450. 

Receipt  "in  full"  to  Mrs.  A.,  who  was  administratrix  of  A.,  who  had  been 
B.'s  executor,  was  ambiguous  whether  it  merely  discharged  Mrs.  A.  to  A.'s 
estate,  or  A.  also  as  to  B.'s  estate,  explainable  by  parol :  78  Ga.  622. 

Court  need  not  charge  effect  of  receipt  in  full,  unless  specially  requested: 
86  Ga.  669, 
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Receipt  by  payee  on  note — held  transaction  could  be  explained  by  maker  by 
parol :  92  Ga.  149-152. 

§5209.   (3808.)  Blank  indorsements.     Blank  indorsements  of  nego- §$3683> 3087- 
.tiable  paper  may  always  be  explained  between  the  parties  themselves, 
or  those  taking  with  notice  of  dishonor  or  of  the  actual  facts  of  such 
indorsements. 

Cannot  be  proved  by  parol  that  note  indorsed  in  blank  was  to  be  negotiated 
at  a  chartered  bank :  4  Ga.  106.  May  show  that  note  indorsed  for  collection :  22 
Ga.  24.  Section  referred  to  and  construed :  43  Ga.  382.  Parol  evidence  as  to 
blank  indorsement  since  the  Code :  60  Ga.  455  ;  56/605.  Indorsement  for  col- 
lection canceled  by  subsequent  indorsement  to  other  indorsers  for  value :  56 
Ga.  86.  As  to  parol  evidence  in  case  of  accommodation  indorser :  59  Ga.  776- 
778. 

Showed  here  by  parol  that  indorsement  made  to  pass  title  and  not  to  create 
liability:  66  Ga.  367,  368. 

Indorsement  of  note  across  face,  not  shown  by  parol  to  be  acceptance  here: 
68  Ga.  294. 

In  suit  on  note  against  principal  and  indorsers,  parol  testimony  admitted  to 
adjust  defendants'  rights  among  themselves,  when  :  69  Ga.  733. 

Indorser  in  blank  sued  as  joint  maker,  could  explain  by  parol :  79  Ga.  736. 


CHAPTER  3. 

OF  RECORDS  AND  OTHER  WRITTEN  EVIDENCE. 


ARTICLE  1. 

OF  RECORDS  AND  PUBLIC  DOCUMENTS. 

85210.   (3815.)   Laws  and  resolutions.     All  laws  and  resolutions  of  Actisw, 

"  y  '  .  Cobb,  272. 

the  General   Assembly,   as  published  by  authority,  shall  be  held,  $$5148,5281. 
deemed,  and  considered  public  laws,  and  recognized  judicially  with- 
out proof.     The  journals  of  each  branch  of  the  General  Assembly, 
as  published,  shall  be  in  like  manner  recognized  without  proof . 

Recitals  of  facts  in  public  statutes  do  not  prove  them :  7  Ga.  90.  Public 
statutes  and  facts  which  they  recite,  taken  judicial  notice  of  by  the  court:  16 
Ga.  217.     Recognition  of  a  bank  charter  as  a  public  act :  31  Ga.  69. 

Bank  charter  is  public  law,  and  courts  take  cognizance  thereof:  66  Ga.  177  ; 
so,  act  incorporating  railroad:  74  Ga.  509;  city  ordinance  is  not:  77  Ga.  663; 
see  also  80  Ga.  497 ;  74/857. 

Names  of  companies  chartered  by  legislature  judicially  noticed:  72  Ga.  28. 

§5211.   (3816.)  Exemplifications.     The  certificate  or  attestation  ofAct1819' 

.  a%  Cobb,  272. 

any  public  officer,  either  of  this  State  or  any  countv  thereof,  shall  Act  183°- 

r~    .  -..-..  ,..  Cobb,  273. 

give  sufficient  validity  or  authenticity  to  any  copy  or  transcript  of  Acts  I856-6' 
any  record,  document,  paper  of  file,  or  other  matter  or  thing  in  their 
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respective  offices,  or  pertaining  thereto,  to  admit  the  same  in  evi- 
dence in  any  court  of  this  State. 

Exemplification  of  a  record  proof  of  transfer  of  a  fi.  fa. :  3  Ga.  298.  Suffi- 
cient if  certificate  from  Executive  Department  give  the  contents  of  that  to 
which  it  relates,  substantially:  16  Ga.  521.  Certificates  of  an  officer  cannot 
prove  a  fact:  21  Ga.  301.  "The  above  and  foregoing  is  a  true  copy"  is  suffi- 
cient form  of  certificate :  29  Ga.  427.  Objection  to  authentication  should  be 
made  before  admitted  and  read  to  the  jury :  33  Ga.  117.  Section  referred  to 
and  construed :  53  Ga.  152.  When  exemplification  or  certified  copy  of  home- 
stead papers  was  only  secondary  evidence :  60  Ga.  114. 

See  68  Ga.  135. 

Parol  evidence  admitted  to  prove  that  there  was  no  administration :  68 
Ga.  66. 

Any  person  may  testify  that  he  has  examined  records,  and  that  no  deed  of 
certain  import  is  of  record  :  95  Ga.  629. 

Verbal  evidence  of  pendency  of  an  attachment  was  incompetent :  74  Ga.  791. 

Certificate  of  United  States  internal-revenue  collector,  that  paper  is  correct 
copy  of  bond  filed  in  his  office,  insufficient:  75  Ga.  13. 

Secretary  of  State's  certificate  that  grant  in  his  office  was  genuine,  in  his 
opinion,  not  admissible:  75  Ga.  759. 

County  tax-books  kept  by  comptroller-general  are  equal  evidence  with  cor- 
responding duplicates  in  several  counties ;  so  of  certificates  from  their  contents 
(see  section  838) :  87  Ga.  742. 

Pleadings  and  proceedings  in  case  recorded  and  lost,  proven  by  records, 
which  must  be  taken  as  correct  until  corrected :  69  Ga.  290. 

Official  action  of  mayor's  court  should  be  shown  by  certified  copy  from  rec- 
ords :•  77  Ga.  143. 

Claimants  under  will  could  not  maintain  bill  without  showing  probate ;  will 
bearing  no  entry  of  probate  or  record,  inadmissible:  78  Ga.  688. 

Court  stenographer  not  an  "officer"  as  contemplated  by  this  section;  his 
report  of  witness's  testimony  on  former  trial,  certified  by  him,  without  fur- 
ther proof,  incompetent:  79  Ga.  387. 

Certified  copy  from  minutes,  not  original  order,  proper  evidence  of  proceed- 
ings of  superior  court:  81  Ga.  199. 

Clerk's  certificate  should  give  transcript  from  records,  not  legal  conclusions : 
90  Ga.  378. 

Map  of  county  certified  as  correct  by  secretary  of  State,  admissible  in  evi- 
dence :  84  Ga.  338. 

Letters  here  treated  as  part  of  record  of  case,  and  received  in  evidence  as 
such :  93  Ga.  419. 

$$5167, 3630.  §5212.  (3817.)  When  primary  evidence.  Such  exemplifications  shall 
be  primary  evidence  as  to  all  records  or  other  things  required  by  law 
to  remain  in  such  offices,  but  only  secondary  evidence  as  to  such 
documents  as  by  law  properly  remain  in  the  possession  of  the  party. 

Construed:  60  Ga.  115,  116;  see  also  68  Ga.  138. 

Although  militia-district  lines  matter  of  record,  competent  to  show  by  wit- 
nesses how  residence  of  defendant  affected  by  change  in  lines :  68  Ga.  354. 

Original  homestead  papers  best  evidence :  85  Ga.  687. 

Officer's  failure  to  keep  proper  records  will  not  justify  his  offering  lower 
evidence :  77  Ga.  163. 
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Grant  from  State  to  city,  conditioned  upon  payment  of  certain  sum,  original 
receipt  from  comptroller-general,  evidence  thereof:  86  Ga.  585. 

Date  erroneously  transcribed  in  certified  copy,  and  true  date  obvious  from 
other  parts  of  record,  copy  received  in  evidence:  92  Ga.  548. 

Original  fi..  fa.  may  be  used  in  evidence.  True  as  to  United  States  court  fi. 
fa.,  as  well  as  State  court  fi.  fa.:  69  Ga.  283. 

Original  returns  of  administrators,  etc.,  not  admissible  in  evidence ;  must 
have  exemplification  and  judgment  allowing:  67  Ga.  466. 

Original  record  of  superior  court  in  one  county  cannot  be  proved  in  another 
county  by  an  attorney  claiming  to  have  it  by  order  of  judge  ;  exemplification 
by  clerk  is  necessary  :  71  Ga.  176. 

Original  minutes  showing  rule  nisi  and  rule  absolute  in  mortgage  foreclo- 
sure, also  admissible:  76  Ga.  831. 

The  exemplification,  not  original  office  paper,  primary  evidence  :  82  Ga.  346. 

Admissibility  of  parol  evidence  where  instrument  only  collaterally  in  ques- 
tion :  82  Ga.  346. 

Entry  of  judgment  on  original  summons,  inadmissible  to  prove  same:  84 
Ga.  147. 

§5213.   (3817  a.)  Letters  of  administration,   etc.     Copies  of  letters Act^878"9' 
testamentary  and  of    administration    and    guardianship,    shall    be 
primary  evidence  of  the  fact  of  administration  and  guardianship,  to 
the  same  extent  as  the  original  letters:  Provided,   such  copy  letters 
are  duly  certified  to  from  the  proper  record  of  the  proper  officer. 

Parol  evidence  admitted  to  prove  that  there  was  no  administration :  68 
Ga.  66. 

Signature  of  ordinary's  clerk,  without  more,  is  sufficient  as  to  exemplifica- 
tion of  records  of  his  office :  80  Ga.  506. 

§5214.   Transcript  from  justice's  court.     Justices  of  the  peace,  and  ^^o884"5' 
notaries  public   ex  officio  justices  of  the  peace,  shall  furnish  to  any 
party  at  interest  a  certified  transcript  of  any   judicial  proceedings 
had   in  their  respective   courts,  and  may  charge   such  fees   as  are 
allowed  clerks  of  the  superior  courts  for  similar  services. 

§5215.    Used  as  evidence.     The  certified  transcript  of  such  judicial  ^f^884"5' 
proceedings  may  be  used  as  evidence  in  any  of  the  courts  of  this 
State;  but  shall  not  be  used  outside  of  the  county  where  certified, 
until  the  official  character  of  the  officer  giving  such  transcript  shall 
have  been  certified  to  by  the  ordinary  of  the  county. 

§5216.  Exemplification  of  municipal  records,  etc.  Exemplifications  A^tf^0'1' 
of  the  records  and  minutes  of  municipal  corporations  of  this  State, 
when  certified  by  the  clerks  or  keepers  of  such  records,  under  seal, 
shall  be  admitted  in  evidence  under  the  same  rules  and  regulations 
as  exemplifications  of  the  records  of  the  courts  of  record  of  this 
State. 

Official  action  of  mayor's  court  should  be  shown  by  certified  copy  from  rec- 
ords :  77  Ga.  143. 

§5217.   (3818.)   Records  lost  or  destroyed.     When  a  record  has  been  ^f^855"6, 
burned,  or  otherwise  destroyed,  its  contents  may  be  proved  by  sec-  Jllli^'s^o. 
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ondary  evidence  which  does  not  disclose  the  existence  of  other  and 
better  evidence. 

Under  Act  of  1856,  prima  facie  presumption  of  proper  probate  where  records 
burnt :  30  Ga.  391.  Applies  to  deeds  and  instruments  by  law  to  be  recorded  :  32 
Ga.  688.  May  prove,  by  parol,  contents  of  record  lost  or  destroyed,  without  es- 
tablishing the  originals :  50  Ga.  378,  379.  Witness  having  read  an  original  rec- 
ord before  it  was  destroyed,  may  testify  as  to  a  defective  probate:  57  Ga.  540. 

Pleadings  not  recorded  as  required  by  law,  and  lost,  contents  proven  with- 
out establishing  copies  :  69  Ga.  290. 

$3628.  §5218.   (3819.)  Proof  of  registry.      The  official  entry  of  the  proper 

officer  on  a  paper  shall  be  sufficient  evidence  of  its  registry. 

Entry  of  sheriff  as  to  advertisement  and  of  clerk  as  to  registry,  admissible, 
to  show  same :  75  Ga.  62. 


$3630. 


§5219.  (3820.)  Certified  copy.  If  the  original  of  any  paper,  properly 
registered,  is  lost  or  destroyed,  a  certified  copy  from  the  registry  shall 
be  deemed  good  secondary  evidence. 

Of  a  deed  :  40  Ga.  684.  Proving  existence  of  original  recorded  deed,  admit- 
ting record  of  a  deed  from  another  State :  55  Ga.  416.  Power  of  attorney  re- 
corded and  lost,  record  admitted  to  show  the  power  was  in  existence  :  56  Ga.  258. 

To  lay  foundation  for  introducing  certified  copy  of  deed  from  records :  68 
Ga.  585.  Examination  preliminary  to  introduction  of  such  evidence,  largely 
in  discretion  of  judge  :  68  Ga.  585. 

Evidence  of  search  sufficient  to  admit  copy  deed  here :  70  Ga.  86. 

Where  deed  to  land  in  two  counties  put  on  record  in  but  one,  certified  copy 
therefrom  does  not  prove  execution  of  deed  as  to  the  land  in  other  county :  94 
Ga.  651. 

§5220.  (3821.)  If  registry  is  destroyed.  If  the  registry  has  also 
been  destroyed  before  a  copy  has  been  made  and  certified,  any  sec- 
ondary evidence  is  admissible  to  prove  the  original  and  its  registry, 
which  does  not  disclose  the  existence  of  other  and  better  evidence. 

See  32  Ga.  688. 

Failure  of  defendant  to  produce  deed  under  notice,  defendant  claiming 
thereunder,  and  proof  of  destruction  of  record,  copy  admitted  :  75  Ga.  134. 

Subscribing  witness  to  deed  not  necessary  to  prove  copy  where  original  lost 
and  record  destroyed  :  75  Ga.  134. 

Where  parol  evidence  as  to  contents  of  deeds  admitted  upon  proof  of  loss  of 
deeds  and  destruction  of  records :  80  Ga.  79. 

§5221.  (3822.)  Presumption  of  proper  probate.  If  the  original  is 
found  to  have  been  recorded,  and  it  does  not  appear  whether  it  was 
done  on  proper  probate,  the  court  shall  presume,  until  the  contrary 
appears,  that  the  same  was  done  on  proper  probate. 

Presumption  of  proper  probate :  19  Ga.  8  ;  57/157. 

§5222.  (3823.)  Former  acts  continued  in  force.  All  the  acts  hereto- 
fore passed,  allowing  papers  improperly  registered,  and  their  copies, 
when  lost,  to  be  admitted  in  evidence,  shall  be  continued  in  force. 
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§5223.  Establishment  of  mutilated  or  lost  records.    Where  any  public  Apctf12887' 
records  have  been  lost,  mutilated,  stolen  or  destroyed,  the  superior 
court  of  the  county  where  such  records  may  belong  may  establish 
copies;  and  when  so  established,  such  records  shall  be  in  all  respects 
evidence  as  the  original  records  would  have  been. 

§5224.  Proceedings  for.  The  ordinary  of  the  county  may  proceed,  Apctf12887' 
by  petition,  which  may  be  heard  and  determined  at  the  first  term 
after  or  during  which  the  same  may  be  filed.  The  court  shall  give 
precedence  to  the  case  and  proceed  with  the  same  as  speedily  as  pos- 
sible. Upon  the  hearing  it  shall  be  discretionary  with  the  court  to 
order  the  whole  or  any  part  of  such  records  established. 

§5225.  Petition  to  contain  what.  The  petition  shall  set  forth  the  ^fjf87' 
fact  that  some  portion  of  said  records  has  been  lost,  mutilated,  stolen 
or  destroyed,  specifying  as  near  as  may  be  the  books  or  parts  of  the 
books  in  which  they  existed,  and  shall  pray  for  the  establishment  of 
the  same.  The  copies  so  established  shall,  as  near  as  may  be,  spec- 
ify and  conform  to  the  original  book  and  pages  of  the  same  on  which 
they  originally  existed. 

§5226.  Auditor  to  hear  evidence.  The  court,  or  the  judge  thereof  Actsi887, 
in  vacation,  in  all  cases  where  he  shall  deem  it  proper,  may  appoint  §4581- 
an  auditor,  who  shall  hear  evidence,  summon  witnesses,  compel  the 
production  of  books  and  papers,  under  such  rules  and  regulations  as 
are  now  practiced  in  courts  in  this  State;  he  shall  make  his  report  of 
such  copies  of  such  lost,  stolen,  mutilated  or  destroyed  records,  and 
such  report  when  filed  shall  be  made  the  judgment  of  the  court, 
unless  objection  be  filed  to  the  same  or  some  part  thereof  as  being  in- 
correct, which  objection,  if  any,  shall  be  heard  and  determined  by  the 
court  without  the  intervention  of  a  jury. 

85227.    Fee  of  auditor.     The  auditor  shall  receive  for  his  services  Actf  *887' 

°  •>  p.  llo. 

such  compensation  as  may  be  allowed  by  the  court,  to  be  paid  out  of  $4602- 
the  public  funds  of  the  county. 

§5228.  Exception  to  auditor's  report.  Any  person  interested  in  the^01^887, 
report  adversely  to  the  same,  or  who  shall  claim  that  there  is  any 
mistake  in  the  same,  shall  have  the  right  to  file  objections  thereto 
as  specified  in  the  preceding  sections  and  none  other,  which  objec- 
tions shall  be  filed  within  thirty  days  after  the  filing  of  said  report, 
and  shall  be  heard  and  determined  in  the  manner  prescribed  in  the 
preceding  sections. 

For  construction  of  five  preceding  sections  see  87  Ga.  359. 

§5229.  Re-recorded,  when.     Whenever  the  book  containing  the  rec-  Apct96^882"3' 
ord  of  any  deed,  will,  execution,  or  other  paper,  the  record  of  which 
is  provided  for  by  law,  is  destroyed  or  lost,  or   when  the  record  of 
such  paper  shall  have  been  incorrectly  made  or  destroyed,  the  person 
whose  duty  it  is  to  record  such   paper  shall,  upon  receiving  the  fees 
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for  such  cases  provided,  record  said  paper,  together  with  the  certifi- 
cate or  certificates  of  former  record  thereof. 

§5230.  Second  record  evidence,  when.  In  case  of  the  loss  or  inacces- 
sibility of  such  original  paper,  the  records  above  provided  for,  or  cer- 
tified copies  thereof,  shall  be  admitted  as  evidence  in  all  cases  where 
the  original  record,  if  had,  would  be  admissible. 
$$52io,5i48.  §5231.  (3824.)  Laws  of  United  States  and  several  States.  The  public 
laws  of  the  United  States,  and  of  the  several  States  thereof,  as  pub- 
lished by  authority,  shall  be  judicially  recognized  without  proof. 

Law  of  another  State,  if  relied  on,  must  be  put  in  evidence:  64  Ga.  184; 
91/505;  96/79. 

Courts  proceeding  on  their  knowledge  of  laws  of  another  State:  12  Ga.  582. 
Law  of  another  State  as  to  an  indorsement:  27  Ga.  246,  247.  Judicial  recogni- 
tion of  laws  of  another  State  :  38  Ga.  129  ;  5/236. 

Testimony  of  attorneys  of  another  State,  admissible  to  prove  law  thereof: 
86  Ga.  676. 

S5148-  §5232.   (3825.)   Foreign  laws.     Foreign  laws  and  judgments  must 

be  authenticated  under  the  great  seal  of  their  respective  States. 

Contents  of  foreign  judgment  or  decree  cannot  be  proven  by  parol  evidence : 
29  Ga.  684.  Public  law  of  another  State  under  great  seal  of  the  State :  38  Ga. 
129,  130;  30/61. 

$374i85i505'  §5233.  (3826.)  Effect  of  judgments  as  evidence.  A  judgment  is  ad- 
missible between  any  parties  to  show  the  fact  of  the  rendition  thereof; 
between  parties  and  privies  it  is  conclusive  as  to  the  matter  directly 
in  issue,  until  reversed  or  set  aside. 

Notes  from  Code  of  1882  : 
Where  a  judgment  against  maker  of  note  in  justice  court  was  without  no- 
tice to  indorsers,  only  prima  facie  evidence  in  suit  against  indorser :  1  Ga.  410. 
When  judgment  in  attachment  may  be  set  aside  by  judgment  creditor  on  issue 
of  fraud:  3  Ga.  140.  Action  on  foreign  judgment:  3  Ga.  426.  Where  judg- 
ment on  foreclosure  of  mortgage  may  be  impeached  :  7  Ga.  377.  Binding  gen- 
erally on  parties  and  privies,  but  may  be  attacked  for  fraud  :  6  Ga.  178  ;  11/265  ; 
10/214 ;  40/493.  But  not  where  neither  party  nor  privy  :  29  Ga.  255 ;  23/418 ; 
13/269.  Where  may  be  bound  by  judgment  where  waiver,  acquiescence  or  de- 
lay:  4  Ga.  48.  A  consent  decree  may  be  binding:  8  Ga.  354.  When  judgment 
on  demurrer,  bar  to  another  suit:  8  Ga.  524.  Judgment  of  court  without  juris- 
diction, void;  aliter,  where  jurisdiction:  8  Ga.  143;  9/247.  Trustee  accepting 
trust  cannot  deny  the  judgment  creating  him  trustee:  11  Ga.  63.  Where  ex- 
emplification of  record  not  between  same  parties,  not  admitted:  12  Ga.  271. 
Court  having  jurisdiction,  judgment  right  or  wrong,  binding  until  set  aside  or 
reversed :  20  Ga.  480,  581 ;  24/335.  Same  rule  as  to  order  of  ordinary,  rescind- 
ing order  dismissing  executors  or  administrators :  20  Ga.  2.  When  former  ad- 
judication conclusive:.  21  Ga.  585.  Orders  of  the  ordinary  :  22  Ga.  432.  Proof 
of  judgment  by  record  in  another  case,  and  note  sued  on  no  part  of  the  record 
of  the  judgment:  25  Ga.  662.  Where  a  judgment  could  not  be  collaterally  at- 
tacked :  39  Ga.  578.  Judgment  setting  aside  an  award,  conclusive :  34  Ga.  393. 
A  decree  in  chancery,  evidence  of  its  rendition  and  of  consequences  resulting 
therefrom:  8  Ga.  354.  But  must  be  accompanied  by  bill,  answer  and  other 
parts  of  the  record,  to  be  admitted  in  evidence :  40  Ga.  11.    Evidence  in  suit  for 
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recovery  back  of  money  wrongfully  paid  on  a  judgment  and  execution  :  28  Ga. 
242.  When  entry  of  service  on  writ  did  not  avoid  the  judgment  thereon :  27 
Ga.  556.  Who  concluded  and  how  far  by  judgments  before  ordinary,  as  to 
homestead  rights:  44  Ga.  663;  63/628.  How  far  judgments  of  courts  of  con- 
current and  exclusive  jurisdiction  are  conclusive:  49  Ga.  412.  Conclusiveness 
of  judgments  against  executor  on  the  estate  and  legatees:  54  Ga.  299.  Judg- 
ment on  attachment  as  affected  by  bankruptcy :  53  Ga.  64.  Conclusiveness  of 
foreign  judgment :  60  Ga.  70.  Married  woman  bound  by  a  judgment  rendered 
where  her  counsel  withdraws  the  plea :  60  Ga.  189.  Record  of  former  claim  to 
show  the  points  are  res  judicata:  61  Ga.  62.  Where  decrees  against  executor 
binding  also  on  devisees  in  remainder:  61  Ga.  382.  Where  cestui  que  trust  rep- 
resented by  trustee,  concluded  by  a  decree :  61  Ga.  599.  Decree  foreclosing  a 
mortgage,  conclusive  against  defendant  in  bill  and  purchaser  from  him  after 
decree :  62  Ga.  20. 

Res  judicata  an  estoppel:  72  Ga.  320;  plea  of,  controlled  here:  69  Ga.  698. 
Notes  from  decisions  since  Code  of  1882  : 

Claim,  record  of  suit  declaring  instrument  a  mortgage  and  foreclosing,  ad- 
missible to  fix  date  of  lien  of  fi.  fa.,  where  claimant  purchased  from  defendant 
pending  suit :  65  Ga.  542.  Property  levied  on  under  fi.  fa.  against  former 
owner ;  record  of  litigation  between  claimant  and  subsequent  owner  not  al- 
lowed :  65  Ga.  762.  Adverse  finding,  on  claim  to  property  levied  on  under 
chattel-mortgage,/?,  fa.,  not  debar  illegality,  when  :  66  Ga.  236.  Dismissal  by 
court  of  levy  in  claim  case,  not  bar  another  levy  and  trial  on  merits:  69  Ga. 
685.  Judgment  against  claimant  does  not  conclude  defendant  in  fi.  fa.,  though 
claimant  was  his  wife  and  he  employed  counsel  to  prosecute  claim :  71  Ga.  71. 
Verdict  in  favor  of  other  claimants,  inadmissible :  72  Ga.  770.  Garnishment 
suit  between  plaintiff  and  defendant,  admitted  to  show  notice  by  claimant 
taking  deed  from  defendant  that  it  was  made  to  hinder  creditors :  75  Ga.  799. 
Judgment  for  claimant  conclusive,  in  action  of  trespass  for  levying  on  property 
of  claimant,  that  property  not  subject:  80  Ga.  508.- 

Confession  of  judgment  on  debt,  concludes  debtor  from  setting  up  security- 
deed  void  for  usury :  66  Ga.  102.  Debtor's  wife  who  has  obtained  homestead 
since  security-deed  made,  also  concluded:  66  Ga.  102;  95/712;  see  also  83  Ga. 
297 ;  84/609. 

Demurrer,  judgment  on  demurrer  is  bar  to  second  suit  between  same  par- 
ties about  same  subject-matter,  though  some  of  facts  were  defectively  pleaded 
in  first  suit :  70  Ga.  552. 

Discharge  in  bankruptcy  is  good  plea  to  suit  on  foreign  judgment,  where 
bankruptcy  was  not  pleaded.  Aliter,  if  plea  of  bankruptcy  was  withdrawn 
and  judgment  confessed  in  foreign  suit :  70  Ga.  362.  Judgment,  after  discharge, 
on  debt  provable  in  bankruptcy,  conclusive  on  bankrupt  and  all  claiming  un- 
der him  :  71  Ga.  705. 

Dormancy,  dormant  judgment  revived,  fi.  fa.  levied  and  claim  filed  ;  held 
question  of  dormancy  res  judicata,  and  fi.  fa.  admissible  against  claimant:  68 
Ga.  63;  also  on  motion  to  distribute  money  from  sale  of  defendant's  property : 
57  Ga.  609. 

Evidence,  for  plea  of  res  judicata  to  avail,  declaration,  verdict  and  judgment 
must  be  in  evidence  ;  attaching  copies  insufficient:  84  Ga.  69. 

Executor,  judgment  of  ordinary  against,  on  settlement,  not  binding  on  bene- 
ficiaries of  homestead  out  of  property  of  executor :  66  Ga.  324. 

Fi.  fa.  judgment  holding  a  judgment  valid,  not  conclusive  as  to  fi.  fa.  issued 
thereon  :  70  Ga.  547. 

Incorporation,  judgment  against  de  facto  corporation  estops  from  denying 
incorporation  :  70  Ga.  637. 
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Injunction  refused,  refusal  to  enjoin  levy  of  execution  on  homestead,  con- 
cluded complainant  as  to  its  superiority  thereto :  74  Ga,  49 ;  citing  70  Ga.  349, 
475,  552. 

Matters  in  issue,  judgment  conclusive  between  parties  as  to,  or  which  might 
have  been  put  in  issue  in  the  case :  69  Ga.  671 ;  see  also  70  Ga.  475 ;  but  see  69 
Ga.  697.  There  must  be  not  only  identity  of  parties,  but  also  of  subject-matter : 
69  Ga.  692.  Judgment  between  same  parties  on  same  point  is  an  estoppel:  71 
Ga.  384.  Judgment  not  conclusive  as  to  questions  not  before  presented:  77 
Ga.  234.  Judgment  is  conclusive  as  to  all  material  matters  that,  by  the  use  of 
proper  diligence,  could  have  been  ascertained  and  pleaded  on  the  trial:  80  Ga. 
11.  Former  judgment  not  conclusive  unless  point  in  issue  in  later  case  neces- 
sarily passed  upon:  80  Ga.  479.  Question  not  actually  litigated,  judgment  not 
res  judicata  as  to  property  not  involved  in  first  trial,  though  might  have  been  : 
84  Ga.  171. 

Mortgage  foreclosure,  foreclosure  of  mortgage  conclusive  between  parties 
and  privies :  67  Ga.  744 ;  see  also  76  Ga.  835. 

New  trial  refused,  and  similar  motion  presented  later,  res  judicata  applies: 
76  Ga.  41. 

Parties  and  privies,  judgment  on  money  rule,  admissible  against  parties  to 
rule,  who  took  no  part  in  first  trial;  also  agreement  between  counsel  filed  as 
part  of  record :  69  Ga.  170.  Commissioners'  return  of  dower  not  admissible  to 
show  title  in  estate  of  widow's  husband,  in  contest  with  persons  not  parties, 
etc.,  to  assignment  of  dower :  69  Ga.  770.  Decree  annulling  deed  against  grantee 
conclusive  on  one  who  claims  that  grantee  was  his  agent  and  trustee,  the 
equitable  interest  being  in  him :  71  Ga.  705.  Conclusive  only  on  parties  and 
privies:  72  Ga.  796.  Second  transferee  of  vendor's  rights  under  conditional 
sale,  bound  by  prior  judgment  in  trover  in  favor  of  first  transferee :  75  Ga.  345. 
Not  an  estoppel  in  favor  of  one  who  has  no  interest,  who  procured  judgment 
in  plaintiff's  name,  without  his  consent,  etc. :  93  Ga.  653. 

Principal  and  surety,  record  of  judgment  against,  admissible  on  motion  of 
surety's  administrator  to  obtain  control  of  fi.  fa.:  76  Ga.  839. 

Proof  of  judgment,  Supreme  Court  reports  are  secondary  evidence  of  judg- 
ment in  particular  case;  remittitur  is  highest  evidence:  65  Ga.  581.  Sheriff 
ruled  for  not  collecting  fi.  fa.,  relying  on  injunction  served  on  himself,  should 
have  set  out  full  exemplification  of  record  on  which  injunction  based :  73  Ga. 
239 ;  citing  69  Ga.  92.  Where  decree  so  distinct  and  certain  as  to  be  admissi- 
ble without  attaching  thereto  pleadings  and  other  proceedings:  76  Ga.  360. 
Entry  of  judgment  on  original  summons,  inadmissible  to  prove  same:  84  Ga. 
147. 

Rule  absolute,  to  an  attachment  nisi  issued  term  after  money  rule  absolute, 
sheriff  cannot  plead  same  grounds  as  to  rule :  71  Ga.  861. 

Supreme  Court  decision,  res  judicata  holds  as  to  former  judgment  of  Su- 
preme Court  in  same  case :  71  Ga.  15.  Supreme  Court  decision,  effect  on  final 
decision,  of  rulings  of  Supreme  Court  on  temporary  injunction,  considered : 
71  Ga.  829. 

Void  judgment,  no  estoppel  where  judgment  void  for  want  of  jurisdiction: 
76  Ga.  769.  Where  court  without  jurisdiction  as  to  administrator  of  deceased 
partner  who  lives  in  another  county,  joint  judgment  against  him  and  survivor 
was  not  conclusive :  79  Ga.  425.  Unreversed  judgment  declaring  declaration 
amended  in  time  to  save  case  from  dismissal  under  remittitur  from  Supreme 
Court,  held  binding  although  erroneously  granted :  93  Ga.  736,  740. 

Voluntary  dismissal,  suit  for  damages  dismissed  on  promise  of  defendant 
to  remedy  same,  not  res  judicata:  84  Ga.  61. 
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Year's  support,  order  of  ordinary  setting  aside  year's  support,  though  ad- 
ministrators' names  omitted,  they  having  acknowledged  service:  75  Ga.  175. 

§5234.    Effect  of  judgment  on  party  vouched  into  court.      Where  a  de- 78  Ga-  78°- 
fendant  may  have  a  remedy  over  against  another,  and  vouches  him 
into  court,  by  giving  notice  of  the  pendency  of  the  suit,  the  judgment 
rendered  therein  will  be  conclusive  upon  the  party  vouched,  as  to  the 
amount  and  right  of  the  plaintiff  to  recover. 

City  sued  for  bad  condition  of  street,  has  remedy  over  against  railroad  ;  lat- 
ter duly  notified  to  defend,  bound  by  judgment,  how  far:  74  Ga.  775. 

§5235.   (3829.)  Notarial  acts.     All  notarial  acts  of  notaries  public  ^owflra 
in  relation  to  bills  of  exchange,  drafts  and  promissory  notes,  required  $$5148< 503- 
to  be  done  by  the  laws  of  this  State,  may  be  proved  by  the  certificate 
of  such  notary  under  his  hand  and  seal:  Provided,  such  certificate  is 
filed  in  the  court  at  its  first  term,  and  permitted  there  to  remain 
until  the  trial. 

Certificate  of  notary  as  evidence  of  notice,  suit  and  non-payment  of  note :  3 
Ga.  486  ;  60/347.  Two  sets  of  notarial  protests  on  same  bill,  both  read  without 
proof:  27  Ga.  252.    Section  referred  to  and  construed  :  56  Ga.  614. 

§5236.  (3830.)  Extracts  from  books  of  incorporated  companies.  When  Actsisw, 
any  portion  of  the  contents  of  the  books  or  records  of  any  incorporated  - 
company  (located  in  this  State)  shall  be  material  and  competent  evi- 
dence in  any  civil  cause,  the  party  desiring  to  use  the  same  in  evidence, 
upon  procuring  a  correct  transcript  from  said  books,  certified  under 
the  hand  of  the  chief  officer  in  charge  of  the  office  where  said  books 
may  be,  that  said  extract  is  a  true  and  complete  transcript  of  all 
that  appears  upon  the  books  in  said  office  relative  to  that  subject- 
matter,  may  use  said  extract  in  evidence,  in  lieu  of  the  books  them- 
selves: Provided,  he  shall  have  first  served  the  opposite  party  with  a 
copy  of  such  extract,  with  a  notice  that  the  same  will  be  offered  in 
evidence,  twenty  days  before  court.  Nothing  in  this  section  shall  be 
construed  to  impair  or  diminish  the  right  of  either  party  to  compel 
the  production  of  books  and  papers,  by  notice,  where  in  the  hands  of 
the  opposite  party,  or  by  subpoena  duces  tecum.,  where  in  the  hands  of 
third  persons. 

Books  of  a  corporation  to  establish  irregularity  of  their  proceedings,  but 
not  a  right  against  a  third  person  :  5  Ga.  239.  Evidence  of  ownership  of  share 
by  transfer  on  books  of  corporation :  11  Ga.  461 ;  20/275.  Bank-books  as  evi- 
dence for  and  against  the  corporation :  18  Ga.  318.  Books  of  minutes  of  corpo- 
ration produced  under  notice :  34  Ga.  536. 

Minutes  of  corporation,  though  entered  some  months  after  meeting,  admis- 
sible under  circumstances  here :  84  Ga.  219. 

Defendant  admitting  subscription  to  stock  of  corporation,  books  of  the  com- 
pany admissible  against  him  :  85  Ga.  238. 


k 
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Of  records  and  other  written  evidence;  of  records  and  public  documents. 

Aunitedthe      §5237.  Laws  and  judicial  proceedings  of  other  States,  how  proven.  The 

Matei79o  ac*s  °f  the  legislature  of  any  State  or  Territory,  or  any  country  sub- 

1804 Mar"  3ec^  t°  the  jurisdictioD  of  the  United  States,  shall  be  authenticated  by 

States       having  the  seals  of  such  State,  Territory  or  country  affixed  thereto. 

statutes    ^ne  reC01"ds  and  judicial  proceedings  of  the  courts  of  any  State  or  Ter- 

§f6oo29523i  ritory,  or  of  any  such  country,  shall  be  proved  or  admitted  in  any 

%i*.  &t,     other  court  within  the  United  States,  by  the  attestation  of  the  clerk, 

6  b  "  7^an<^  ^ne  sea^  °^  ^ne  court  annexed,  if  there  be  a  seal,  together  with  a 

certificate  of  the  judge,  chief  justice,  or  presiding  magistrate,  that 

the  said  attestation  is  in  due  form.    And  the  said  records  and  judicial 

proceedings,  so  authenticated,  shall  have  such  faith  and  credit  given 

to  them  in  every  court  within  the  United  States  as  they  have  by  law 

or  usage  in  the  courts  of  the  State  from  which  they  are  taken. 

Legal  sale  and  nature  of  suit  best  shown  by  exemplification  of  records,  and 
not  parol,  though  proceeding  in  another  State:  67  Ga.  675,  676. 

Certified  copy  bond  from  Alabama  court  held  admissible  in  suit  on  bond,  al- 
though plea  of  non  est  factum;  construing  this  Act  and  Alabama  law  together: 
67  Ga.  167,  168.  Certificate  to  record  of  New  Jersey  court  sufficiently  identified 
such  record,  notwithstanding  clerical  error:  74 Ga.  709. 

If  Act  of  Congress  not  applicable,  Alabama  judgment  must  be  authenticated 
by  great  seal  of  State :  89  Ga.  194. 

Aunitedthe  §5238.  Public  books  and  records  of  other  States,  how  proved.  All  rec- 
Maresi804  or(^s  and  exemplifications  of  books,  which  may  be  kept  in  any  public 
i87i Feb"  omce   °f  any   State   or   Territory,  or   any  country  subject  to  the 

^ates  jurisdiction  of  the  United  States,  not  appertaining  to  a  court,  shall 
statutes    De  Proved  or  admitted  in  any  court  or  office  in  any  other  State  or 

^6oo29°5623i  Territory,  or  in  any  such  country,  by  the  attestation  of  the  keeper  of 
the  said  records  or  books,  and  the  seal  of  his  office  annexed,  if  there 
be  a  seal,  together  with  a  certificate  of  the  presiding  justice  of  the 
court  of  the  county,  parish  or  district  in  which  such  office  may  be 
kept,  or  of  the  Governor,  or  secretary  of  State,  the  chancellor,  or 
keeper  of  the  great  seal  of  the  State,  or  Territory,  or  country,  that 
the  said  attestation  is  in  due  form,  and  by  the  proper  officers.  If  the 
said  certificate  is  given  by  the  presiding  justice  of  a  court,  it  shall  be 
further  authenticated  by  the  clerk  or  prothonotary  of  the  said  court, 
who  shall  certify,  under  his  hand  and  the  seal  of  his  office,  that  the 
said  presiding  justice  is  duly  commissioned  and  qualified;  or,  if  given 
by  such  Governor,  secretary,  chancellor,  or  keeper  of  the  great  seal, 
it  shall  be  under  the  great  seal  of  the  State,  Territory,  or  country 
aforesaid,  in  which  it  is  made.  And  the  said  records  and  exemplifica- 
tions, so  authenticated,  shall  have  such  faith  and  credit  given  to 
them  in  every  court  and  office  within  the  United  States  as  they  have 
by  law  or  usage  in  the  courts  or  offices  of  the  State,  Territory,  or 
country,  as  aforesaid,  from  which  they  are  taken. 

Certificate  of  United  States  internal-revenue  collector,  that  paper  is  correct 
copy  of  bond  filed  in  his  office,  insufficient :  75  Ga.  13. 
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Of  private  writings. 

ARTICLE  2. 

OF    PRIVATE    WRITINGS. 

§5239.   ( 3831 . )  Production  of  proof.    Generally,  the  original  writing  SggJfcgJJ- 
must  be  produced  and  its  execution  proved.     The  excepted  cases  are 
prescribed  by  law. 

Copies  only  allowed  from  necessity  or  convenience :  17  Ga.  625.  Where  a 
written  transfer  of  an  account  as  the  best  evidence  should  have  been  produced : 
55  Ga.  403.  Where  letters  were  admissible  as  being  the  best  evidence :  59  Ga. 
26,  343 ;  61/299. 

Execution  of  paper  sued  on  need  not  be  proven  in  absence  of  plea  of  non  est 
factum:  65  Ga.  23. 

Note  under  seal  declared  upon,  admitted  without  proof,  in  absence  of  plea 
of  non  est  factum:  68  Ga.  833. 

Copy  note  attached  to  declaration,  authorized  admission  of  paper  to  jury: 
65  Ga.  749. 

Original  fi.  fa.  best  evidence  of  sheriff's  right  to  seize  and  sell  property. 
United  States  Court  fi.  fa.  needs  no  other  proof  than  intrinsic:  69  Ga.  283. 

No  objection  to  notes  for  want  of  proof,  necessity  for  proof  waived :  75  Ga. 
786. 

Lessee  railroad  company  sued  for  accident  on  leased  line,  fact  of  lease  shown 
by  parol :  74  Ga,  442. 

Execution  proven,  here,  by  blot  on  letter,  paper  allowed  to  go  to  jury:  77 
Ga.  705. 

Written  assignment  of  an  account,  the  writing  not  being  declared  on,  is  not 
admissible  in  evidence  without  due  proof  of  execution :  80  Ga.  121. 

Bill  of  lading  admitted  in  evidence,  though  no  proof  of  execution:  86  Ga. 
203. 

Grant  from  State  to  city,  conditioned  upon  payment  of  certain  sum,  original 
receipt  from  comptroller-general,  evidence  thereof:  86  Ga.  585. 

Unsigned  fragmentary  letter  held  admissible  as  sufficiently  proven :  91  Ga. 
20,  21. 

Execution  of  letters  purporting  to  be  by  railroad's  agent  to  plaintiff,  must 
be  proved:  90  Ga.  811. 

Genuineness  of  letter  must  be  proven,  and  not  by  contents,  letter-head,  etc. : 
93  Ga.  649. 

Paper  admitted  in  evidence  without  objection,  sent  to  jury  which  had  re- 
tired, although  then  objected  that  it  was  not  tendered :  92  Ga.  525. 

Message  delivered  by  telegraph  company  admissible  ;  not  necessary  to  pro- 
duce original,  when :  93  Ga.  353 ;  see  also  73  Ga.  285. 

Plea  of  payment  supported  by  parol  evidence  that  notes  given  and  accepted 
in  payment,  without  producing  notes  or  accounting  for  them :  93  Ga.  717. 

Action  for  rent  sustained  by  proof  that  defendant  admitted  account,  although 
there  was  a  written  lease  not  produced  nor  accounted  for:  93  Ga.  719,  720. 

Appearing  paper  outside  of  State,  witness  allowed  to  testify  to  contents:  95 
Ga.  244.     See  notes  to  section  5240. 

§5240.   (3832.)  In  case  of  loss.     If  the  paper  is  lost  or  destroyed,  ^5164-5172- 
proof  of  the  fact  to  the  court  will  admit  secondary  evidence.     The 
party  is  a  competent  witness  to  this  point.     The  question  of  dili- 
gence is  one  of  sound  discretion  in  the  court. 
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Of  private  writings. 

Preliminary  proof  before  introducing  a  copy  deed  :  10  Ga.  439  ;  14/402 ;  53/685. 
Also  as  to  a  marriage  contract :  25  Ga.  403.  Where  deed  lost  and  subscribing 
witnesses  unknown,  may  introduce  secondary  evidence  of  contents  of  the  in- 
strument :  14  Ga.  530.  Extracts  of  lost  books  attached  as  exhibits,  do  not 
prevent  the  introduction  of  secondary  evidence  :  41  Ga.  609.  Question  of  dil- 
igence is  in  discretion  of  the  court :  42  Ga.  462.  Proof  of  original  recorded 
deed  in  another  State,  sufficient  to  introduce  secondary  evidence  here  :  55  Ga. 
416.  While  the  preliminary  evidence  is  for  the  court,  yet  jury  must  pass  on  it 
after  admitted :  56  Ga.  258.  Section  referred  to  and  construed :  58  Ga.  362. 
Note  declared  on,  lost  pending  suit,  when  true  copy  attached  to  declaration, 
may  proceed :  60  Ga.  131.     See  Rules  of  Court  42  and  43. 

See  section  5257. 

Preliminary  examination  to  introduction  of  secondary  evidence  of  lost  orig- 
inal, is  within  court's  discretion:  65  Ga.  139. 

Purchaser's  testimony  necessary  here,  to  admit  parol  proof  of  contents  of 
lost  fi.  fa.:  65  Ga.  662. 

Contents  of  lost  letter  of  credit,  proved  by  parol,  in  suit  for  price  of  goods : 
65  Ga.  717. 

Letters  which  would  be  admissible,  being  lost,  contents  provable:  66  Ga. 
286. 

Proof  sufficient  in  this  case,  to  admit  copy  of  lost  note  in  evidence :  86  Ga. 
166. 

In  alimony  case,  adultery  of  husband  alleged,  copy  letter  of  a  woman  to  de- 
fendant admitted  :  65  Ga.  476. 

Bill  of  sale,  basis  of  trover,  lost,  admissions  of  holder  as  to  nature  of  his 
claim  admissible:  66  Ga.  725. 

To  admit  secondary  evidence  concerning  deed  lost  or  beyond  jurisdiction, 
its  execution,  as  well  as  its  existence,  must  be  proved:  81  Ga.  91;  citing  30 
Ga.  624,  123 ;  39/232 ;  see  also  95  Ga.  244. 

If  original  fi.  fa.  lost  or  destroyed,  copy  from  records  admissible.  True  also 
as  to  United  States  Court  fi.  fa.:  69  Ga.  283. 

Deed  lost,  contents  shown.  Incorrect  recitals  in  another  made  in  its  stead, 
corrected  by  parol :  73  Ga.  164. 

To  admit  memorandum  of  account  offered  in  lieu  of  lost  book,  proof  that  it 
was  copy  thereof  necessary :  73  Ga.  583. 

Failure  of  defendant  to  produce  deed  under  notice,  defendant  claiming 
thereunder,  and  proof  of  destruction  of  original,  copy  admitted:  75  Ga.  134. 

Proof  that  written  contract  executed  in  duplicate,  one  party's  contract  lost, 
copy  admitted  upon  failure  of  opposite  party  to  produce  the  other:  76  Ga.  254. 

Where  existence,  etc.,  of  original  left  doubtful,  no  error  to  refuse  parol 
proof :  77  Ga.  263. 

Evidence  conflicting  as  to  execution  of  lost  contract,  error  to  withhold 
alleged  copy  from  jury:  76  Ga.  254. 

Where  deceased  father's  deed  of  gift  to  daughter  was  never  in  her  actual 
custody,  and  was  not  found  among  his  papers,  copy  from  records  admissible: 
87  Ga.  573. 

Where  parol  evidence  of  contents  of  deeds  admitted  upon  proof  of  loss  of 
originals  and  destruction  of  records :  80  Ga.  79. 

Parol  evidence  of  contents  of  bond  for  titles,  relied  upon  in  action  of  eject- 
ment, inadmissible  until  absence  duly  accounted  for:  80  Ga.  776. 

If  tax  receipts  lost,  tax  digests  must  first  be  produced,  before  testimony 
that  land  was  returned  and  tax  paid,  admissible:  85  Ga:  835. 

Knowledge  of  handwriting  not  shown,  witness  not  competent  to  testify  as 
to  contents  of  lost  letter :  86  Ga.  108. 
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Error  in  admitting  copy  cured  by  subsequent  introduction  of  original  by 
opposite  party  :  86  Ga.  729. 

Telegram  delivered  to  sendee  admissible,  in  telegraph  penalty  case,  without 
accounting  for  original :  92  Ga.  619 ;  see  also  73  Ga.  285. 

Notice  to  produce,  on  executrix  of  maker  of  bond  for  titles,  after  bond  com- 
plied with,  foundation  for  secondary  evidence  of  contents :  95  Ga.  629. 

85241.  Part  of  paper  introduced — balance  evidence.      Where  either $5197. 

s  J     r    r  .BO  Ga.  477. 

party  introduces  part  of  a  document  or  record,  the  opposite  party  72  Ga.  567. 

•  Orel.  33. 

may  read  so  much  of  the  balance  as  is  relevant. 

Counsel  for  plaintiff  were  bound  here  to  read  only  so  much  of  testimony  be- 
fore committing  court  as  they  desired  :  75  Ga.  178. 

Defendant  could  introduce  so  much  of  his  account  with  payee  of  note  sued 
on,  for  year  note  was  made  and  matured,  as  he  desired  ;  if  balance  material, 
plaintiff  could  introduce  it :  83  Ga.  663  ;  citing  80  Ga.  477. 

When  admission  is  given  in  evidence,  it  is  right  of  opposite  party  to  have 
whole  of  it,  and  everything  connected  therewith,  shown.  But  plaintiff  here 
not  compelled  to  put  in  receipts,  accounts,  etc.,  along  with  incomplete  return 
of  administrator ;  that  was  right  of  defendant  :*  72  Ga.  559. 

When  plaintiffs  introduce  one  of  several  returns  to  ordinary,  made  at  same 
time  and  sworn  to  in  same  affidavit,  defendant  may  introduce  rest  of  series, 
and  whole  considered  by  jury  as  one  document :  64  Ga.  33. 

In  order  for  a  party  to  use  in  evidence  an  admission  by  his  adversary  in 
sworn  original  bill  of  such  adversary  in  another  case,  it  is  not  incumbent  upon 
him  to  bring  in  with  it  an  amendment  to  such  bill,  filed  while  same  was  pend- 
ing. If  amendment  proper  in  consequence  of  introduction  of  original,  it 
should  be  offered  by  adversary  in  rebuttal  or  reply :  62  Ga.  42. 

Letter  introduced  need  not  all  be  read  by  party  introducing  it,  other  party 
may  read  such  parts  as  serve  his  purpose :  55  Ga.  475. 

If  part  of  letter  admissible,  another  part  needed  to  explain  that  part  is  also 
admissible :  28  Ga.  552. 

Where  books  of  corporation  produced  in  response  to  notice  and  portions 
thereof  read,  corporation  may  read  such  other  parts  as  relate  to  same  subject- 
matter:  34  Ga.  536. 

When  one  party  has  read  in  evidence  part  of  sworn  bill,  it  is  the  right  of 
opposite  party  to  read  such  other  parts  as  illustrate  same  issue :  29  Ga.  49. 

Books  admitted  in  evidence  are  testimony  before  jury  as  to  all  entries  ap- 
pertaining to  same  transaction.  Party  offering  may  read  such  portions  as 
answer  purpose  for  which  introduced,  leaving  adversary  to  submit  other  parts 
he  may  see  fit :  18  Ga.  318. 

§5242.   (3835. )  Explaining  alteration.    If  the  paper  appears  to  have  S37^- 
been  materially  altered,  unless  it  is  the  cause  of  action  and  no  plea 
of  non  est  factum  is  filed,  the  party  offering  it  in  evidence  must  ex- 
plain the  alteration,  unless  the  paper  comes  from  the  custody  of 
the  opposite  party. 

Where  instrument  declared  on  as  altered,  unless  denied  under  oath,  need 
not  produce  evidence  to  explain  alteration  :  2  Ga.  128.  Jury  to  pass  on  inter- 
lineations in  instrument  offered  and  admitted  in  evidence  :  22  Ga.  402 ;  17/558 ; 
31/371.  Where  interlineations  in  same  ink,  admitted  in  evidence:  26  Ga.  582- 
589.  Material  alteration  in  note  by  party  claiming  benefit  under  it,  as  to  evi- 
dence to  rebut  the  presumption  of  fraud :  36  Ga.  479.     Receipt  in  evidence 


§§5243,  5244      SIXTH  TITLE.— CHAPTER  3,  ARTICLE  2.  1520 
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without  objection  as  to  its  alteration, presumed  alteration  was  before  signing: 
45  Ga.  539. 

Where  non  est  factum  pleaded,  note  admissible  upon  proof  that  defendant 
admitted  execution,  and  without  explanation  of  any  contents  not  appearing 
as  alterations :  91  Ga.  828. 

Alterations,  unless  contrary  appears,  are  presumed  to  have  been  made  be- 
fore instrument  executed,  when :  92  Ga.  233. 

$3948.  §5243.   (3836.)  Producing  dispenses  ivith  proof '.     The  production  of 

the  paper  by  the  opposite  party  (if  he  claims  any  benefit  under  it) 
dispenses  with  the  necessity  of  proof,  and  the  notice  to  produce  dis- 
penses with  proof  as  against  the  party  giving  the  notice. 

Stated :  15  Ga.  270 ;  30/615.  Where  produced  under  notice  and  inspected  by 
party  calling  for  their  notes,  then  evidence  for  both  sides:  18  Ga.  609.  But 
see  50  Ga.  520.  When  production  of  a  paper  under  notice  does  not  dispense 
with  proof  of  another  it  recites :  32  Ga.  307.  Section  referred  to  and  con- 
strued :  64  Ga.  597  ;  66/733. 

Writings  produced  and  inspected  in  one  case,  not  admissible  for  producing 
party  without  proof,  in  another  case  between  same  parties  for  same  cause  of 
action  :  92  Ga.  773. 

Books  not  admissible,  although  produced  under  notice,  unless  contents  rel- 
evant :  68  Ga.  54. 

Proof  of  execution  of  deed  drawn  by  notice  from  other  side,  unnecessary: 
73  Ga.  791. 

"VpVi^li.       §^244.   (3837.)    Subscribing  witness,   exceptions.      The  subscribing 

$$5184'  361°-  witness  must  be  produced  in  all  cases  except  the  following: 

$36io.  1..  Ancient  writings  which  prove  themselves. 

$3623.  2.  If  from  any  cause  the  witness  cannot  be  produced  or  sworn. 

$13-  3.  Office  bonds  required  by  law  to  be  approved  or  tested  by  a  par- 

ticular functionary. 

4.  If  the  paper  is  only  incidentally  or  collaterally  material  to  the 
case. 

$$5245,3623.     5    jf  ^e  party  executing  the  written  instrument  testifies  to  its 
execution. 

Secondary  proof  of  execution  where  subscribing  witness  lives  out  of  the 
State :  6  Ga.  382.  Subscribing  witness's  testimony  to  an  award  is  the  best :  7 
Ga.  278.  Deed  lost  and  subscribing  witnesses  unknown,  dispenses  with  resort- 
ing to  them  first  to  prove  it:  14  Ga.  530;  see  also  14  Ga.  545.  Ancient  deed 
more  than  thirty  years  old,  the  witnesses  to  it  presumed  dead :  1  Ga.  557  ;  57/555 ; 
29/360;  9/440.  Where  testimony  of  a  witness  to  a  bill  of  sale  was  sufficient: 
18  Ga.  573.  Ejectment,  where  the  subscribing  witness  should  have  been  pro- 
duced :  61  Ga.  225;  57/281;  10/253;  28/157;  20/312;  7/356.  Where  deed  not 
recorded,  proof  of  its  execution  should  be  made:  22  Ga.  403.  Instrument  at- 
tested by  witnesses,  not  proved  by  handwriting  of  party  signing  it:  61  Ga. 
225;  54/146.     Section  referred  to  and  construed:  57  Ga.  555. 

Where  deed  over  thirty  years  old,  admitted  without  proof:  80  Ga.  737. 

Deed  lost,  attesting  witnesses  unknown,  any  one  knowing  facts  may  prove 
execution  :  90  Ga.  732. 

Where  certain  instruments  were  not  incidentally,  but  vitally  material:  82 
Ga.  800. 
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Of  private  writings. 


Existence  of  landlord's  lien  directly  in  issue,  writing  purporting  to  create 
it  and  attested  by  subscribing  witness,  he  should  have  been  produced  or  ac- 
counted for.  That  he  is  not  in  county  and  whereabouts  unknown  to  maker  of 
instrument,  not  enough :  83  Ga.  137. 

Improperly  executed  deed,  not  admissible  in  evidence,  though  recorded: 
85  Ga.  835. 

Contract  not  admissible,  if  not  proved  by  subscribing  witness,  absence  not 
accounted  for:  86  Ga.  341. 

Evidence  of  witness  absent  from  county  not  beyond  jurisdiction  of  court  if 
he  be  in  State :  83  Ga.  142. 

Deed  more  than  thirty  years  old,  attested  by  only  one  witness,  admitted  in 
evidence  here  without  proof:  91  Ga.  577. 

Applicable  to  bill  of  sale  of  personalty,  where  attesting  witness :  93  Ga.  491. 

85245.   (3838.)   Other  proof.      Whenever  the  subscribing  witnesses  Acts  1895, 
...  .  .  .  P-Sl. 

to  an  instrument  in  writing  are  dead,  insane,  incompetent,  or  inac-§3623. 

cessible,  or,  being  produced,  do  not  recollect  the  transaction,  then 
proof  of  the  actual  signing  by,  or  of  the  handwriting  of,  the  alleged 
maker  shall  be  received  as  primary  evidence  of  the  fact  of  execution; 
and  if  such  evidence  be  not  attainable,  the  court  may  admit  evidence 
of  the  handwriting  of  the  subscribing  witnesses,  or  other  secondary 
evidence,  to  establish  such  fact  of  execution. 

§5246.  (3839.)  Handivriting .  Proof  of  handwriting  may  be  re-$3624- 
sorted  to  in  the  absence  of  direct  evidence  of  execution.  In  such 
case,  any  witness  is  competent  to  testify  as  to  his  belief,  who  will 
swear  that  he  knows  or  would  recognize  the  handwriting.  The 
source  of  his  knowledge  is  a  question  for  investigation,  and  goes  en- 
tirely to  the  credit  and  weight  of  his  evidence. 

Proof  of  handwriting  or  mark  of  subscribing  witness  where  he  is  dead  or 
otherwise  incompetent :  6  Ga.  382-389 ;  7/356  ;  8/201 ;  32/195.  Mode  of  proving 
handwriting:  20  Ga.  683.  The  witness  must  express  what  amounts  to  an 
opinion  one  way  or  the  other  as  to  the  handwriting:  30  Ga.  476.  Handwriting 
fully  established,  witness  swearing  positively  to  it,  and  a  letter  by  writer  also 
submitted :  34  Ga.  275.  Witness  must  swear  unqualifiedly  as  to  his  acquaint- 
ance with  the  handwriting:  39  Ga.  544.  Proof  of  handwriting  of  party  sign- 
ing does  not  dispense  with  proof  of  subscribing  witnesses :  54  Ga.  146.  Prima 
facie  evidence  of  handwriting :  61  Ga.  429.  Business  letters  proved  to  be  in 
handwriting  of  clerk  of  a  firm  :  62  Ga.  47.  Acquainted  with  handwriting  from 
letters  from  the  writer  by  due  course  of  mail :  62  Ga.  100. 

May  know  handwriting  from  seeing  party  write,  from  correspondence  acted 
upon,  from  comparison  with  admitted  writing,  or  otherwise:  66  Ga.  18,  28,  29. 

Witness  swearing  that  certificate  in  handwriting  of  Stockdale,  attorney,  and 
Bacot,  justice  of  peace,  admitted  as  proving  that  Bacot  signed  it:  66  Ga.  446. 

Any  person  swearing  to  knowledge  of  handwriting  may  give  his  opinion  to 
be  weighed  by  jury.  Witness  here  had  only  seen  writing  said  to  be  that  of  the 
person  in  question  :  72  Ga.  173. 

Where  no  attesting  witness,  anybody  who  knows  handwriting  may  prove  it: 
76  Ga.  80. 

Proof  of  handwriting  resorted  to,  to  corroborate  or  contradict  other  proof  of 
execution :  77  Ga.  706. 
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Of  private  writings. 

Witnesses  testifying  as  experts  in  handwriting  may  be  cross-examined  in 
any  appropriate  way  to  test  skill :  85  Ga.  751. 

Knowledge  of  handwriting  not  shown  in  witness,  not  competent  to  testify, 
as  to  contents  of  lost  letter:  86  Ga.  108. 

§5247.  (3840.)  Comparison  of  hands.  Other  writings,  proved  or 
acknowledged  to  be  genuine,  may  be  admitted  in  evidence  for  the 
purpose  of  comparison  by  the  jury.  Such  other  new  papers,  when 
intended  to  be  introduced,  shall  be  submitted  to  the  opposite  party 
before  he  announces  himself  ready  for  trial. 

69  Ga.  320. 

Court  or  jury,  by  comparison  of  two  documents  in  evidence,  may  arrive  at  a 
judgment  of  genuineness  of  handwriting:  16  Ga.  521.  By  comparison  with  a 
letter  written  by  the  author :  34  Ga.  275.  Must  be  submitted  to  opposite  party 
before  announces  ready  for  trial :  52  Ga.  643.  But  this  may  be  waived  by  not 
objecting :  59  Ga.  784-787. 

Witnesses  testifying  as  experts  in  handwriting  may  be  cross-examined  in  any 
appropriate  way  to  test  skill :  85  Ga.  751. 

Expert  opinion  that  other  letters  in  same  handwriting,  sufficient  to  admit : 
77  Ga.  706. 

General  Note. — Newspaper  itself  best  evidence  of  an  article  published  in  it : 
2  Ga.  92.  Must  prove  that  the  company  issued  and  circulated  the  circular,  be- 
fore can  introduce  it  in  evidence :  7  Ga.  457.  A  letter  with  mutilated  postscript, 
for  the  jury  to  pass  on :  12  Ga.  19.  Testimony  of  bookkeeper  and  account  of 
sales-clerk  as  to  amount  of  sales,  from  their  entries,  etc. :  13  Ga.  496, 497.  What 
is  admitted  in  answer  in  equity  need  not  be  proved :  15  Ga.  39.  Answer  to  bill 
denying  the  agreement  may  yet  be  set  up  otherwise:  17  Ga.  558.  Receipts, 
etc.,  admitted  on  presumption  of  their  fairness:  18  Ga.  609.  Settlement  on 
books,  etc.,  attacked  given  in  evidence  to  prove  the  mistake :  20  Ga.  627.  Proof 
of  power  of  attorney  from  another  State,  for  conveying  land  here:  24  Ga.  489. 
As  to  record  of  power  of  attorney :  29  Ga.  440.  Memorandum  not  admitted 
in  evidence  where  it  does  not  appear  by  whose  authority  made :  26  Ga.  380. 
Warehouseman's  books  are  evidence  as  to  weights :  28  Ga.  272.  May  testify  as 
to  writing  letter,  but  not  its  contents  unless  foundation  laid :  28  Ga.  66.  When 
copy  of  letter  was  admitted,  being  no  proof  of  original  ever  being  sent  or  re- 
ceived :  29  Ga.  294.  Bond  referred  to  and  note  sued  on,  admitted  in  evidence  : 
27  Ga.  408.  On  the  Act  of  1802,  prohibiting  the  superior  court  from  withhold- 
ing from  the  jury  "any  grant,  deed  or  other  document"  :  25  Ga.  179.  Where 
receipt  by  vendor  to  vendee  admitted  in  evidence :  33  Ga.  49.  Where  a  card 
published  by  railroad-passengers  after  a  collision  was  not  evidence  as  part  of 
the  res  ges tse:  38  Ga.  410.  Memorandum-book  admitted  in  evidence :  39  Ga.  68. 
One  of  a  series  of  letters  introduced  in  evidence :  41  Ga.  187.  On  question  of 
partnership,  printed  bills  signed  "Meadow  &  Tumlin,"  should  be  allowed  to  be 
considered  by  the  jury:  40  Ga.  221.  A  copy  letter  properly  ruled  out  of  evi- 
dence :  43  Ga.  205.  Same  as  to  a  letter  from  attorney  to  a  trustee :  55  Ga.  203, 
207.  May  read  part  of  a  letter  in  evidence  to  the  jury:  55  Ga.  475.  Two  let- 
ters of  same  correspondence  offered  in  rebuttal,  erroneously  excluded:  56  Ga. 
557.  Where  letters  did  not  make  out  a  new  promise :  62  Ga.  644,  645.  Letters 
as  evidence  of  estimate  of  value  of  property  :  59  Ga.  123.  Where  cannot  bind 
the  party  by  letter  of  another,  without  proof  of  authority  to  him  to  write  it: 
64  Ga.  595-598.  Where  receipt  for  payment  of  a  note  from  one  without  au- 
thority to  give  it,  was  of  no  effect :  64  Ga.  544. 
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Of  the  production  of  papers;  notice  to  produce. 

CHAPTER  4. 

OF  THE  PRODUCTION  OF  PAPERS. 


ARTICLE  1. 

NOTICE    TO   PRODUCE. 

§5248.  (3508.)  Production  of  books,  etc.,  maybe  compelled.  The  sev- ^0^463. 
eral  courts  shall  have  power  on  the  trial  of  any  cause  cognizable  be-  5237?' 5713' 
fore  them  respectively,  on  notice  and  proof  thereof  being  previously 
given  by  the  opposite  party  or  his  attorney,  to  require  either  party 
to  produce  books,  writings  and  other  documents  in  his  possession,, 
power,  custody  or  control,  which  shall  contain  evidence  pertinent  to 
the  cause  in  question,  under  circumstances  where  such  party  might 
be  compelled  to  produce  the  same  by  the  ordinary  rules  of  proceed- 
ing in  equity. 

When  notice  under  this  section  necessary  to  introduce  secondary  evidence 
of  contents  of  a  letter:  64  Ga.  441.  Printed  circular  produced  under  notice: 
7  Ga.  457. 

Books  not  admissible  although  produced  under  notice,  unless  contents  rele- 
vant :  68  Ga.  54. 

Instant  delivery  ordered,  on  motion,  of  a  deed  belonging  to  one  party,  sur- 
reptitiously secured  by  the  other  and  in  hands  of  his  counsel  to  be  kept  under 
cover  of  privilege.  If  notice  to  produce  necessary  in  such  case,  contin- 
uance should  be  granted  to  give  time  for  that  purpose :  70  Ga.  780. 

Fact  that  original  indorsed  bill  of  lading  was  in  defendant's  possession,  did 
not  authorize  secondary  evidence  as  to  indorsement,  no  notice  to  produce 
having  been  served :  79  Ga.  608. 

This  and  section  5250  contemplate  peremptory  requirement  to  produce :  79 
Ga.  682;  see  also  85  Ga.  431. 

Oath  must  be  made  as  to  its  materiality,  and  as  to  its  being  in  opposite 
party's  possession  :  81  Ga.  531. 

See  section  5253  and  notes. 

§5249.  (3509.)  Notice  to  produce  papers.     The  notice  required  by^?*^j'eg 
the  preceding  section  shall  be  in  writing,  signed  by  the  party  seeking  Aetsisso-i, 
the  production  of  the  books  or  other  writings,  or  his  attorney,  and*5678- 
served  on  the  adverse  party  or  his  attorney,  when  returnable  to  the 
superior  courts,  ten  days,  and  when  returnable  to  a  justice's  court, 
five  days,  beforethe  production  of  the  books  or  other  documents 
shall  be  required :  Provided,  such  party  resides  in  the  county  where 
the  suit  is  pending;  if  out  of  said  county  and  within  one  hundred 
miles,   fifteen  days;  if  over  one  hundred  miles  and  less  than  two 
hundred  miles,  twenty  days;  and  if  beyond  the  limits  of  this  State, 
sixty  days. 
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Of  the  production  of  papers;  notice  to  produce. 

Deed  can  be  still  impeached  for  fraud,  although  produced  under  notice  and 
inspected  by  opposite  party:  50  Ga.  514-521.  Where  no  judgment  by  default 
authorized  from  failure  to  respond  personally  to  the  notice :  53  Ga.  443.  Notice 
to  produce  necessary  to  introduce  copies  of  recorded  deeds :  53  Ga.  685.  When 
solicitor  of  an  executor  could  not  be  compelled  to  produce  sworn  answer  of  the 
executor:  47  Ga.  74.  Notice  to  produce  the  family  Bible:  53  Ga.  536,  547. 
Where  no  notice  to  produce,  attorney  could  not  be  made  to  produce  a  paper: 
58  Ga.  572,  573.  What  is  sufficient  compliance  with  this  section :  Rule  47 
of  superior  court.  Where  court  should  have  compelled  a  witness  to  produce 
the  book  of  account  against  defendant,  in  his  pocket :  55  Ga.  223,  224. 

Where  no  notice,  party  cannot  be  compelled  to  produce  books,  though  they 
are  in  same  town  where  case  is  tried ;  aliter,  if  book  is  in  court:  71  Ga.  707. 

Where,  prior  to  sale  of  land,  vendor  had  made  deed  of  gift  to  his  daughter, 
there  was  no  presumption  that  deed  of  gift  went  into  vendee's  possession,  nor 
any  duty  to  seek  it  there,  by  notice,  or  subpoena  duces  tecum:  87  Ga.  573. 

ACobb!4b.  §5250.  (3510.)  Consequences  of  failure  to  produce  papers.  If  the 
plaintiff  or  his  attorney,  being  so  notified,  shall  fail  or  refuse  to 
comply  with  such  order,  the  court  shall,  on  motion,  give  judgment 
against  such  plaintiff  as  in  case  of  nonsuit;  and  if  the  defendant 
shall  fail  or  refuse  to  comply  therewith,  the  court,  on  motion,  shall 
give  judgment  against  such  defendant,  as  in  case  of  judgment  by 
default. 

But  failure  to  respond  personally  to  notice  and  purge  himself  of  the  custody 
of  the  paper  does  not  authorize  a  judgment  by  default :  53  Ga.  443. 

Receiver  properly  appointed  on  refusal  to  produce  title-deeds :  71  Ga.  758. 

Before  judgment  can  be  taken,  as  in  default,  for  failure  to  produce  books  on 
notice,  must  be  failure  to  comply  with  a  peremptory  order  of  court:  85  Ga. 
431 ;  see  also  79  Ga.  682. 

Notice  to  produce  too  general  and  vague,  error  to  direct  verdict  for  non- 
compliance therewith:  85  Ga.  431. 

§5251.  (3511.)  Continuance.  In  case  of  the  service  of  any  notice, 
as  aforesaid,  when  it  shall  appear  to  the  satisfaction  of  the  court, 
by  an  affidavit  of  the  party  or  otherwise,  that  such  party  has  used 
due  and  proper  diligence,  and  cannot  procure  the  books,  writings  or 
other  documents  required,  the  cause  may  be  continued  at  the  in- 
stance of  the  party  notified. 

Notice  in  part  too  extensive  and  vague,  court  may  allow  time  to  answer 
valid  part :  79  Ga.  685. 

Assurance  of  opposite  party  that  paper  lost,  excused  notice  to  produce  it. 
If  his  attorney  state  it  has  been  found,  but  declines  to  produce  it,  continuance 
granted  :  81  Ga.  728 ;  see  also  70  Ga.  779. 

§5252.  (3512.)  Affidavit  of  non-resident.  When  the  party  notified 
resides  without  the  limits  of  this  State,  but  in  one  of  the  States  or  Ter- 
.  ritories  of  the  United  States,  such  party  may  make  the  oath  required 
before  a  commissioner  of  this  State,  resident  in  such  State  or  Terri- 
tory, or  before  any  officer  of  such  State  or  Territory  in  which  the 
party  notified  may  reside,  who  is  authorized  by  the  laws  of  such 
State  or  Territory  to  administer  an  oath,  which  shall  be  sufficient: 
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Subpoena  duces  tecum. 

Provided,  the  official  character  of  the  officer  attesting  said  affidavit 
shall  be  properly  proven  by  the  certificate  of  the  Governor,  the  sec- 
retary of  State,  the  chancellor,  or  the  keeper  of  the  great  seal  of  the 
State  or  Territory  in  which  such  affidavit  is  made. 

§5253.  (3513.)  Notice,  how  made  available.  Before  the  notice  pro- 
vided for  in  the  preceding  sections  shall  be  available,  the  party 
giving  it,  or  his  agent,  must  make  oath  (or  his  attorney  state  in  his 
place)  that  he  has  reason  to  believe  that  the  paper  required  is  or  has 
been  in  existence;  that  it  is  in  the  possession,  power  or  control  of 
the  person  notified,  and  that  it  is  material  to  the  issue. 

Stated:  14  Ga.  185;  15/511,306. 

Oath  must  be  made  as  to  paper's  materiality,  and  as  to  its  being  in  opposite 
party's  possession :  81  Ga.  531. 

§5254.  (3834.)  When  notice  unnecessary.  Notice  to  produce  is  not 
necessary  when  the  action  is  brought  to  recover  the  paper  or  set  it 
aside. 


ARTICLE  2. 

SUBPCENA   DUCES    TECUM. 

§5255.   (3514. )   Production  of  papers,  required  by  subpoena  duces  tecum,  ^^{f  |'78 
When  any  deed,  writing,  or  other  document  which  it  may  be  neces-Act|1877» 
sary  to  use  as  testimony  in  any  cause  may  be  in  the  possession  of  J®8^"1' p-78- 
any  person  resident  in  this  State  who  is  not  a  party  to  the  cause, 
the  clerk  of  the  court,  or  justice  of  the  peace,  in  which  the  cause  is 
pending,  shall,  upon  application  of  the  party  or  his  attorney  desir- 
ous of  using  such  testimony,  issue  a  subpoena  duces  tecum,  directed  to 
the  person  having  such  book  or  other  document  in  his  possession, 
requiring  him  to  appear  and  bring  with  him  into  court  the  paper 
desired  to  be  used  as  testimony.    Said  subpoena  shall  be  served  upon 
such  person,  if  a  resident  of  the  county  where  such  case  is  pending, 
ten  days,  and  if  not  a  resident  of  such  county,  twenty  days,  when  re- 
turnable to  the  superior  courts;  when  returnable  to  a  justice  court, 
five  days.     Service  shall  be  by  a  sheriff,  constable,  or  some  private  $5327. 
person,  and  the  official  return  of  the  sheriff  or  constable,  or  the  affi- 
davit of  such  private  person,  shall  be  sufficient  evidence  that  the 
same  was  duly  served.    But  in  all  cases  the  judge  may  require  the 
summary  production  of  any  book    or   document  by  subpoena  duces 
tecum,  where  the  witness  is  able  to  produce  it  and  where  the  ends  of 
justice  require  such  summary  production. 

After  document  produced  under  the  subpoena,  the  sufficiency  as  a  means  of 
compelling  production  not  a  material  question :  60  Ga.  547. 

Subpoena  duces  tecum  proper  to  make  one  produce  deed  which  he  had  put  in 
his  counsel's  hands:  70  Ga.  168. 
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Transcript  or  examination  of  books. 

Subpcena  duces  tecum  cannot  issue  to  party  to  cause :  87  Ga.  366. 

Abstract  company  not  compellable  by  subpoena  duces  tecum  to  make  discovery 
of  contents  of  lost  public  records,  when  nothing  alleged  as  to  specific  contents 
to  be  proved :  87  Ga.  359. 

May  issue  in  case  pending  before  grand  jury:  77  Ga.  144. 

ACobD2278  §5256.  (3515.)  Penalty  for  failure  to  obey  subpcena  duces  tecum. 
When  a  subpoena  shall  be  issued  and  served  as  provided  in  the  pre- 
ceding section,  and  the  person  whose  attendance  is  thereby  required 
shall  fail  to  comply  with  the  requisitions  thereof,  the  court  shall,  on 
motion,  issue  an  attachment  against  such  defaulting  person,  return- 
able to  the  next  term  of  said  court,  and  shall  fine  such  person  in  a 
sum  not  exceeding  three  hundred  dollars,  unless  he  shall  make  a 
sufficient  excuse  for  such  failure,  to  be  judged  of  by  the  court ;  but 
such  person  shall  nevertheless  be  subject  to  an  action  at  the  instance 
of  the  party  by  whom  he  was  subpoenaed,  for  any  damages  which 
such  party  may  have  sustained  by  reason  of  such  failure:  Provided, 
that  if  the  person  so  subpoenaed  shall,  within  ten  days  after  the  serv- 
ice of  such  subpoena,  deliver  to  the  party  at  whose  instance  the 
subpoena  was  sued  out,  or  his  attorney,  or  file  in  the  office  of  the 
court,  or  justice  of  the  peace,  from  which  such  subpoena  issued,  the 
paper  the  production  of  which  is  required  by  such  subpoena,  or 
shall  deliver  to  the  said  party  or  his  attorney,  or  shall  file  in  the 
said  office,  his  affidavit  that  the  said  paper  is  not  in  his  power,  cus- 
tody, possession  or  control,  and  that  it  was  not  at  the  time  of  serv- 
ing said  subpoena,  then  such  delivery  and  filing  of  the  paper  so 
sought  as  aforesaid,  or  of  such  affidavit,  shall  be  considered  a  full 
and  complete  compliance  with  the  requisitions  of  such  subpcena 
duces  tecum. 

Cited,  as  to  the  affidavit  required :  70  Ga.  175. 

^oobb2^       §5257.   (3516.)    Secondary  evidence.     In  all  cases  pending  in  any 
$5240.         court  where  any  party  shall  pursue  the  course  in  this  Chapter  pointed 
out,  and  is  unable  thereby  to  procure  such  book  or  other  document, 
such  party  shall  be  permitted  to  go  into  parol  evidence  of  the  con- 
tents. 


ARTICLE  3. 

TRANSCRIPT   OR   EXAMINATION    OF   BOOKS. 

§5258.  (3517.)  When  transcripts  of  books  may  be  used.  When  any 
person  shall  be  served  with  subpcena  duces  tecum  to  produce  books  in 
his  possession  to  be  used  as  testimony  on  the  trial  of  any  cause,  as 
hereinbefore  provided,  if  such  person  will  make  oath  that  he  cannot 
produce  the  books  required  without  suffering  a  material  injury  in 
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Transcript  or  examination  of  books. 

his  business,  and  shall  also  make,  or  cause  to  be  made  out,  a  full 
transcript  from  such  books  of  all  the  accounts  and  dealings  with  the 
opposite  party,  and  have  such  transcript  examined  and  sworn  to  by 
an  impartial  witness  and  produce  the  same  in  court,  it  shall  be  a 
compliance  with  the  notice  or  subpoena  duces  tecum. 

Notice  to  produce  books,  etc.,  sufficiently  complied  with  by  furnishing  tran- 
script under  this  section  :  76  Ga.  575. 

§5259.  (3518.)  When  books  may  be  examined  by  commissioners .  When 
the  transcript  provided  for  in  the  preceding  section  shall  be  produced 
in  court,  if  the  adverse  party  is  dissatisfied  therewith,  and  will  swear 
that  he  believes  that  the  books  contain  entries  material  to  him  which 
do  not  appear  in  the  transcript,  the  court  will  grant  him  a  commis- 
sion to  be  directed  to  certain  persons  named  by  the  parties  and  ap- 
proved by  the  court,  to  cause  the  adverse  party  to  produce  the  books 
required  (he  being  sworn  that  the  books  produced  are  all  that  he 
has  or  had  that  answer  to  the  description  in  the  notice),  and  to  ex- 
amine said  books,  and  to  transmit  to  the  court  a  full  and  fair  state- 
ment of  the  accounts  and  entries  between  the  parties  under  their 
hand,  which  shall  be  sealed  up  and  transmitted  to  the  court  as  in 
case  of  interrogatories;  which  statement,  when  received  by  the  court, 
shall  be  deemed  a  compliance  with  the  notice  or  subpoena  duces  tecum. 

Geneeal  Note. — Act  of  1799  and  the  fifty-seventh  common-law  rule  requir- 
ing the  production  of  papers,  etc.,  on  ten  days  notice,  did  not  apply  to  equity 
cases:  7  Ga.  457.  Transcript  of  merchant's  book  produced  in  court  under  no- 
tice as  evidence :  13  Ga.  497.  Practice  under  Act  of  1799,  as  to  interrogatories : 
15  Ga.  511.  Motion  to  produce  made  at  any  time  after  ten  days  from  service  of 
notice  to  produce :  15  Ga.  486.  Papers  produced  on  notice  become  evidence 
for  both  parties,  when  party  calling  for  them  inspects  them:  18  Ga.  609.  No 
technical  but  general  description  sufficient  in  a  notice  to  produce  papers,  etc. : 
22  Ga.  562.  When  notice  to  produce  afi.fa.  is  not  sufficient  to  admit  secondary 
evidence  of  it :  23  Ga.  356.  What  sufficient  affidavit  as  to  loss  of  original  paper 
to  admit  secondary  evidence  of  it :  24  Ga.  155.  Copy  deed  produced  under  no- 
tice, irregularity  not  objected  to  by  other  party  asking  for  it  and  claiming  under 
it :  30  Ga.  615.  A  sheriff's  deed  admitted  in  evidence  without  the  execution  or 
any  exemplification  of  the  judgment,  where  diligence  used :  32  Ga.  130.  Pro- 
duction of  irrelevant  paper  reciting  a  relevant  one,  still  must  prove  execution 
of  the  latter:  32  Ga.  307.  When  production  of  book  on  notice  makes  it  evi- 
dence for  both  sides :  34  Ga.  536.  Where  principal  and  not  agent  should  be 
notified  to  produce  paper,  before  secondary  evidence  could  be  introduced :  47 
Ga.  610.  Where  cestui  que  trust  should  be  notified  to  produce  the  deed,  before 
secondary  evidence  of  the  trust  deed :  47  Ga.  485,  486. 

Mayor  not  subject  to  subpoena  commanding  production  of  court-docket :  77 
Ga.  143. 

Writings  produced  and  inspected  in  one  case,  not  admissible  for  producing 
party  without  proof,  in  another  case  between  same  parties  for  same  cause  of 
action  :  92  Ga.  773. 


5260-5268      SIXTH  TITLE.— CHAPTER  5,  ARTICLE  1.  1528 

Of  oral  testimony;  of  witnesses,  their  attendance  and  fees. 

CHAPTER  5. 

OF  ORAL  TESTIMONY. 


ARTICLE  1. 

OF  WITNESSES,  THEIR  ATTENDANCE  AND  FEES. 

Acobb9353.      §5260.   (3841.)   Subpoena.      When   the  attendance    of  any  person 
Acobb?276.  resident  in  the  county  is  required  as  a  witness  in  any  court,  the  clerk 
^pCt|5^873'    of  such  court  (or,  if  there  be  no  clerk,  the  presiding  judge  or  justice) 
^4131,5323- shall,  on  application,  issue  a  writ  of  subpoena,  directed  to  such  per- 
son, requiring  him  to  appear  and  testify  in  the  case  stated,  and  at 
the  time  stated.     Such  subpoena  shall  be  served  on  the  witness  per- 
sonally, by  any  person  capable  of  proving  the  same,  at  least  one  day 
before  the  trial  of  the  cause.     The  witness  so  summoned  shall  attend 
the  court  from  term  to  term  until  the  case  is  tried.     And  if  there  be 
an  appeal  or  new  trial,  notice  of  the  fact,  without  a  new  subpoena, 
shall  be  sufficient  to  require  the  attendance  of  the  witness.  The  wit- 
ness fee  shall  be  seventy-five  cents  per  diem. 

Female  witness  may  be  compelled  to  attend  court  in  person,  upon  good  rea- 
son shown :  85  Ga.  297. 

Convicted  criminal,  taxable  as  costs,  with  fees  of  two  witnesses  for  each 
material  point,  whether  resident  or  not:  86  Ga.  375. 

ACobb9277       §5261.   (3842.)  Payment  of  fees.     The  payment  of  the  fees  of  a  wit- 
*£*■&*%,    n ess  shall  not  be  demanded  as  a  condition  precedent  to  an  attend- 

Oobb,  280.  r 

$$5392, 5394.  ance.  But  at  the  close  of  each  term,  or  any  term,  the  witness  may 
make  affidavit  before  any  justice  of  the  peace,  or  clerk  of  the  court, 
of  the  number  of  days  he  has  attended  on  such  subpoena  for  which 
his  fees  are  due,  which  affidavit,  when  countersigned  by  the  clerk  (or, 
if  no  clerk,  the  judge)  and  attached  to  the  subpoena,  shall  have  the 
force  and  effect  of  an  execution  against  the  property  of  the  party  at 
whose  instance  he  was  subpoenaed  (unless  in  behalf  of  the  State). 

Witness  cannot  charge  for  attendance  after  case  continued  or  postponed,  and 
may  charge  for  each  case  summoned  in,  although  subpoenaed  by  same  party: 
17  Ga.  211. 

Not  applicable  to  case  where  clerk  issued  execution,  against  person  convicted 
of  misdemeanor,  for  costs  and  witnesses'  fees:  93  Ga.  575. 

§5262.   (3843.)  Excessive  claim.     A  witness  who  shall  claim  more 

than  is  due  to  him  forfeits  all  his  fees,  and  shall  pay  to  the  injured 

party,  in  addition  thereto,  four  times  the  amount  so  unjustly  claimed. 

AOobV276.      §5263.   (3844.)  Failure  to  attend.     The  court  may  proceed  by  at- 

^to478'4046'  tachment  to  compel  the  attendance  of  a  witness  who  fails  to  obey  the 

precept,  and  also  to  punish  him  by  a  fine  not  exceeding  three  nun- 
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dred  dollars.  In  addition  thereto  such  a  witness  shall  be  liable  in 
damages  to  the  person  causing  him  to  be  subpoenaed,  for  his  failure 
to  attend. 

Onus  not  on  party  to  attach  witness ;  court  should  do  so  of  its  own  motion  : 
78  Ga.  554. 

Court  in  his  discretion  may  allow  witness,  brought  in  by  attachment,  to 
testify  after  argument  begun :  76  Ga.  19. 

§5264.  (3849.)  Witnesses  in  imprisonment.  The  writ  of  habeas  corpus 
ad  testificandum  may  be  issued  by  the  superior  court  to  cause  the  pro- 
duction in  court  of  any  witness  under  legal  imprisonment. 

When  it  did  not  apply :  20  Ga.  419. 

§5265.   (3850.)  Freedom  from  arrest .     Witnesses  are  protected  from  A^™>'63 
arrest  on  any  civil  process  while  going  to  or  returning  from  and  at-  ^3851- 
tending  on  any  court,  and  the  officer  who  shall  hold  him  imprisoned 
after  seeing  his  subpoena,  or  being  satisfied  of  the  fact,  shall  be  liable 
for  a  false  imprisonment. 

Suitor  or  witness  attending  trial,  exempt  from  service  of  process,  from  arrest, 
etc. :  83  Ga.  290.  Service  set  aside  on  motion  or  on  plea  in  abatement ;  service 
not  void,  only  voidable  ;  too  late  to  set  aside  after  judgment:  83  Ga.  290. 

§5266.  (3851.)  No  fees  in  certain  cases.  A  witness  shall  not  receive 
any  fees  whatever  for  attendance  on  a  subpoena,  if  the  cause  at  any 
time  is  continued  for  his  absence,  or  if  he  is  absent  at  the  trial:  Pro- 
vided ,  such  absence  in  neither  case  arose  from  providential  causes; 
nor  shall  any  witness  receive  fees  from  both  parties  in  the  same  case, 
but  shall  be  paid  equally  by  each,  unless  one  shall  be  cast  in  all  the 
cost. 

See  17  Ga.  211. 


ARTICLE  2. 

OF    THE    COMPETENCY    OF    WITNESSES. 

§5267.   (3852.)    Court  decides   competency.      The  competency  of  a  $$3274,5276. 
witness  must  be  decided  by  the  court. 

The  relevancy  and  admissibility  is  for  the  court,  but  sufficiency  and  effect  of 
evidence  and  credibility  of  witness  is  for  the  jury:  42  Ga.  64;  41/215;  35/75; 
48/120 ;  31/557 ;  34/110,  502 ;  10/560.  Jury  may  consider  the  evidence  of  an 
impeached  witness :  34  Ga.  339. 

§5268.   (3853.)  Religious  belvf.     Religious  belief  goes  only  to  theA^^0 
credit.  ^279- ' 

§5269.   (3854.)    Who  are  competent  to  testify .     No  person  offered  as  A^s^ 
a  witness  shall  be  excluded  by  reason  of  incapacity,  for  crime  or  in-  J|^ 
terest,  or  from  being  a  party,  from  giving  evidence,  either  in  person 
or  by  deposition,  according  to  the  practice  of  the  court,  on  the  trial 


§5269  SIXTH  TITLE.— CHAPTER  5,  ARTICLE  2.  1530 

Of  the  competency  of  witnesses. 

of  any  issue  joined,  or  of  any  matter  or  question,  or  on  any  inquiry 

arising  in  any  suit,  action,  or  proceeding,  civil,  or  criminal,  in  any 

court  or  before  any  judge,  jury,  sheriff,  coroner,  magistrate,  officer, 

or  party  having,  by  law  or  consent  of  parties,  authority  to  hear, 

receive,  and  examine  evidence;   but  every  person  so  offered  shall  be 

competent,  and  compellable  to  give  evidence  on  behalf  of  either  or 

any  of   the  parties  to  the  said  suit,  action,  or  other  proceeding, 

except  as  follows: 

ApCt851889'        1-  Where  any  suit  is  instituted  or  defended  by  a  person  insane  at 

i89o-i^' 53'   time  of  trial,  or  by  an  indorsee,  assignee,  transferee,  or  by  the  per- 

p"1>f'7'     sonal  representative  of  a  deceased  person,  the  opposite  party  shall 

flM** '  not  be  admitted  to  testify  in  his  own  favor  against  the  insane  or 

deceased  person,  as  to  transactions  or  communications  with  such 

insane  or  deceased  person. 

Where  plaintiff  usee  testifies  that  no  payment  to  deceased  co-usee  was  ever 
made  in  witness's  presence,  defendant  incompetent  except  as  to  payments 
claimed  to  have  been  made  in  survivor's  presence:  88  Ga.  664. 

Action  not  being  one  to  which  a  "personal  representative"  was  party,  plain- 
tiffs were  competent.  In  construing  this  Act,  plain  letter  of  its  terms  adhered 
to,  rather  than  liberal  method  adopted  in  construing  Act  of  1866:  93  Ga.  644. 

Where  husband  died  intestate,  after  December  12th,  1882  (see  section  3355), 
without  lineal  descendants  or  debts,  wife  took  without  administration,  and 
may  be  treated  as  "personal  representative"  :  88  Ga.  527. 

In  suit  by  administrator  of  payee  of  note,  defendant  may  testify  as  to  dom- 
icile after  maturity  of  note :  92  Ga.  103. 

Action  against  executor,  plaintiff  not  competent  as  to  transactions  between 
himself  and  testatrix  in  her  lifetime :  94  Ga.  652. 

Purchaser  at  sheriff's  sale  may  testify  in  his  own  favor  against  administra- 
tor of  defendant  mfi.  fa.,  except  as  to  transactions,  etc.,  with  deceased :  91  Ga. 
444. 

Party  may  testify  in  his  own  favor  against  administrator,  as  to  contents  and 
existence  of  lost  papers,  records,  etc. :  91  Ga.  444. 

Maker  of  note  may  testify  to  payment  before  transfer,  in  suit  by  indorsee, 
payee  being  dead  and  his  representative  not  a  party :  92  Ga.  662. 

Widow's  dower  return  traversed  and  land  claimed  by  husband's  executor  as 
individual,  he  may  testify  as  to  transactions  with  deceased :  92  Ga.  688. 

Officer  of  defendant  bank  incompetent  to  prove  admission  of  plaintiff's  in- 
testate :  93  Ga.  127. 

On  application  for  year's  support,  title  of  deceased  in  issue,  widow  is  not 
personal  representative,  and  opposite  party  is  competent:  93  Ga.  327. 

Technical  meaning  of  "personal  representative"  :  93  Ga.  327. 

Defendant  sued  jointly  with  administrator  is  not  incompetent  to  testify  for 
plaintiff  as  to  transactions  between  plaintiff  and  deceased:  89  Ga.  126. 

,  rV 

2.  Where  any  suit  is  instituted  or  defended  by  partners,  persons 
jointly  liable,  or  interested,  the  opposite  party  shall  not  be  admitted 
to  testify  in  his  own  favor  as  to  transactions  or  communications 
solely  with  an  insane  or  deceased  partner,  or  persoD  jointly  liable  or 
interested. 


/ 
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In  action  against  surviving  partners  by  beneficiaries  to  trace  trust  fund, 
trustee  incompetent  as  to  ti-ansactions  solely  between  himself  and  deceased 
partner,  tending  to  bring  home  to  partnership  notice  of  trust:  87  Ga.  382. 

3.  Where  any  suit  is  instituted  or  defended  by  a  corporation,  the 
opposite  party  shall  not  be  admitted  to  testify  in  his  own  behalf  to 
transactions  or  communications  solely  with  a  deceased  or  insane 
officer  or  agent  of  the  corporation. 

Engineer,  whose  negligence  is  alleged  as  cause  of  accident  sued  for,  being 
dead,  plaintiff  was  incompetent  as  to  injury  to  himself;  engineer  was  "agent" 
of  company  :  87  Ga.  374. 

Plaintiff  cannot  testify  to  conversation  with  deceased  president  of  defend- 
ant corporation,  unless  third  person  heard  it:  92  Ga.  740. 

4.  Where  a  person  not  a  party,  but  a  person  interested  in  the  re- 
sult of  the  suit,  is  offered  as  a  witness,  he  shall  not  be  competent  to 
testify,  if  as  a  party  to  the  cause  he  would  for  any  cause  be  incom- 
petent. 

Witness  who  will  be  liable  to  plaintiff  if  action  fail,  and  to  defendant  if  it 
succeed,  is  competent  for  either:  89  Ga.  532. 

Daughter  of  party  suing  administrator  is  competent,  although  living  with 
and  supported  by  plaintiff  ;  as  to  when  the  party  competent :  95  Ga.  182. 

5.  No  agent  or  attorney  at  law  of  the  surviving  or  sane  party,  at 
the  time  of  the  transaction  testified  about,  shall  be  allowed  to  testify 
in  favor  of  a  surviving  or  sane  party,  under  circumstances  where  the 
principal,  a  party  to  the  cause,  could  not  testify;  nor  can  a  surviv- 
ing party  or  agent  testify  in  his  own  favor,  or  in  favor  of  a  surviving 
or  sane  party,  as  to  transactions  or  communications  with  a  deceased 
or  insane  agent,  under  circumstances  where  such  witness  would  be 
incompetent  if  deceased  agent  had  been  principal. 

Plaintiff's  agent  competent  as  to  transactions  between  himself  and  surviv- 
ing member  of  defendant  partnership :  89  Ga.  73. 

Agent  to  manage  fund  competent  for  principal,  against  an  administrator, 
save  as  to  transaction  with  intestate  connected  with  agency :  89  Ga.  533. 

If  both  parties  contend  that  transactions  involved  no  element  of  agency, 
alleged  agent  competent :  89  Ga.  532. 

Attorney  of  deceased  borrower  competent  in  controversy  between  his  widow 
and  estate  of  lender,  when :  88  Ga.  88. 

General  agent  not  incompetent  to  testify  as  to  transaction  between  principal 
and  her  debtor  (both  being  dead),  in  which  agent  took  no  part :  92  Ga.  254. 

One  who  acted  as  defendant's  agent  in  transaction  with  plaintiff's  intestate, 
incompetent  to  testify  as  to  such  transaction :  92  Ga.  540. 

6.  In  all  cases  where  the  personal  representative  of  the  deceased 
or  insane  party  has  introduced  a  witness  interested  in  the  event  of  a 
suit,  who  has  testified  as  to  transactions  or  communications  on  the 
part  of  the  surviving  ageut  or  party  with  a  deceased  or  insane  party 
or  agent,  the  surviving  party  or  his  agent  may  be  examined  in  refer- 
ence to  such  facts  testified  to  by  said  witness. 
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Ap  ti^889'         §5270.  No  other  exceptions.    There  shall  be  no  other  exceptions  al- 
lowed under  the  foregoing  paragraphs. 

General  Note  to  Sections  5269  and  5270. — (Comprising  all  decisions  illus- 
trating subsection  1  of  the  law,  prior  to  Act  of  1889.) 

Notes  from  Code  of  1882  : 

Administrators  and  executors,  administrator,  how  far  competent,  for  self: 
40  Ga.  490 ;  55/124.  Administrator  of  party  to  contract  suing,  other  party  not 
sworn  :  44  Ga.  46.  Administrator  of  maker  and  surety,  sued  in  both  capacities, 
plaintiff  cannot  swear :  48  Ga.  142.  Executor  competent  to  show  how  his  note 
to  testator,  representing  advancement,  got  into  inventory  :  54  Ga.  222.  When 
administrator  is  real  party  individually,  other  party  competent:  37  Ga.  650. 
Suits  by  administrator,  party  excluded:  45  Ga.  468.  Plaintiff's  evidence  as 
against  administrator  of  defendant,  ruled  out :  42  Ga.  120.  Competent  evidence 
in  matters  after  death  of  party:  39  Ga.  479;  63/411.  Trustees:  45  Ga.  468; 
56/474 ;  see  also  61  Ga.  147. 

Attachment  against  administrator,  plaintiff  competent:  47  Ga.  359. 

Agent,  of  person  residing  out  of  county  where  the  suit  is  pending,  act- 
ing under  a  del  credere  commission,  and  to  whom  or  order  defendant's  note 
sued  on  is  payable,  to  be  deemed  an  original  party  to  the  contract :  36  Ga.  107. 
Agent  of  deceased  becoming  administrator,  opponent  excluded,  though  nego- 
tiations took  place  in  deceased's  lifetime  with  such  agent :  54  Ga.  174.  Agent  of 
deceased  examined  by  interrogatories,  party  may  testify  as  to  matters  between 
him  and  agent,  though  latter  dead  :  53  Ga.  479 ;  64/236.  Principal  suing  agent : 
60  Ga.  498.    Accepting  draft:  63  Ga.  271.    Taking  title:  65  Ga.  132. 

Award,  party  to  contract,  other  dead,  incompetent  on  issue  to  set  aside:  40 
Ga.  671. 

Assignor,  dying,  of  a  note  cannot  prove  by  payee  he  paid  it :  66  Ga.  139. 

Bankruptcy,  discharge  in,  not  render  incompetent  witness  competent:  60 
Ga.  535. 

Books,  party  competent  to  identify  books  of  original  entry,  though  other 
dead :  51  Ga.  600. 

Claim  case,  plaintiff  in  fi.  fa.  competent,  though  defendant  dead:  45 Ga.  25. 
Parol  sale,  party  to,  competent  on  claim  case,  though  vendor  dead :  49  Ga.  120, 
122. 

Competent,  surviving  party  sworn,  when:  54  Ga.  625,  690;  51/600;  47/329, 
359;  45/25;  44/73;  41/123.  Party  examined  as  to  matters  not  transpiring  be- 
tween him  and  deceased,  not  cross-examined  as  to  matters  that  did :  58  Ga.  479. 
Matters  not  occurring  between  party  and  deceased,  party  competent :  58  Ga. 
494 ;  for  some  purposes :  63  Ga.  705,  335 ;  57/235 ;  see  also  63  Ga.  411 ;  61/419. 

Condition  precedent,  allowed  to  testify  though  other  dead:  46  Ga.  414. 

Consideration,  survivor  may  show  that  consideration  of  contract  inured  to 
benefit  of  the  estate  of  deceased  :  56  Ga.  638. 

Corporation,  contract  with,  and  other  party  dead,  all  officers  except  one  ac- 
tually making  contract,  competent:  52  Ga.  640.  President  of  railroad  cannot 
testify  to  negotiations  with  deceased  member  of  firm  concerning  stock  trans- 
actions: 59  Ga.  342.  Director  cannot  prove  representations  made  by  deceased 
contractor,  though  former  claimed  to  act  as  attorney  only :  59  Ga.  342 ;  see  also 
51  Ga.  626. 

Contract  not  in  issue,  plaintiff  may  testify  :  47  Ga.  359  ;  57/233. 

Counsel  who  agree  on  facts,  not  such  parties  as  to  render  one  incompetent 
as  to  matter  agreed  on,  though  other  dead:  55  Ga.  98.  Death  of  one  counsel 
on  one  side,  cannot  show  agreement  with  counsel  on  the  other  side :  66  Ga.  131. 
Counsel  lending  money  :  61  Ga.  108-110. 
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Ejectment,  in  ejectment  on  demise  of  S.  &  W.  against  the  executor  of  R., 
S.  is  incompetent  to  testify  that  R.  held  possession  of  the  land  under  him, 
The  other  party,  W.,  is  not  a  competent  witness.  The  executor  competent: 
37  Ga.  118.  Mesne  profits,  party  sworn  on  issue,  though  former  vendee  through 
whom  defendant  claimed  is  dead:  50  Ga.  474;  37/123;  see  also,  as  to  eject- 
ment, 64  Ga.  595  ;  65/132. 

Entry,  by  survivor  on  obligation  to  deceased,  inadmissible:  54  Ga.  231. 

Exceptions,  party  who  was  competent  prior  to  Act  of  1866,  incompetent  if 
within  this  exception  :  37  Ga.  118. 

Facts  occurring  since  death,  party  competent  to  testify  to,  though  other 
party  dead :  54  Ga.  623,  690.  Not  in  issue,  brother  of  widow  competent :  52 
Ga.  315 ;  see  also,  as  to  facts,  61  Ga.  147,  653  ;  62/332 ;  63/663 ;  65/406. 

Generally,  party  to  contract  dead,  other  cannot  testify:  58  Ga.  288;  48/142; 
45/468  ;  44/51 ;  60/582  ;  65/406. 

Guardian  of  lunatic  ward  competent  on  suit  by  heirs  against  ward's  estate : 
56  Ga.  410.  If  survivor  be  competent  for  special  purpose,  court's  attention 
should  be  called  thereto:  60  Ga.  582;  see  also,  as  to  guardian,  63  Ga.  335. 

Husband  and  wife,  wife  of  deceased  party  competent,  when:  43  Ga.  416; 
47/651 ;  48/580 ;  61/410.  Wife  competent  where  husband's  estate  is  party  ;  but 
facts  acquired  from  confidential  relation  excluded  :  40  Ga.  150,  490.  Husband 
dead  and  wife  insane,  plaintiff  cannot  show  services  rendered  with  their  knowl- 
edge: 56  Ga.  47.  Wife  and  trustee  dead,  husband  cannot  prove  destruction  of 
marriage  settlement:  58  Ga.  86.  Wife  claiming  through  deceased  husband  is 
excluded  where  husband  would  have  been  :  53  Ga.  9.    Bigamists :  61  Ga.  305. 

Identity  of  papers,  defendant  in  suit  by  administrator  may  testify  to:  57 
Ga.  232. 

Illegality,  payment  set  up  by,  plaintiff  in  fi.  fa.  dead,  defendant  incompe- 
tent :  53  Ga.  84. 

Insurance  agents  competent  in  suits  on  policy:  51  Ga.  624. 

Interrogatories  of  deceased  introduced,  other  party  may  testify :  52  Ga.  385  ; 
54/115 ;  58/479  ;  61/107  ;  64/537  ;  62/209. 

Joint  makers,  in  a  suit  on  a  note  signed  by  three  makers,  one  of  whom  is 
dead  and  unrepresented  in  court,  the  living  defendants,  against  whom  only 
the  case  is  proceeding,  are  competent :  36  Ga.  520. 

Indorsee  suing  joint  makers,  one  dead,  survivor  competent :  38  Ga.  103.  Pos- 
session, plaintiff  may  show,  under  deed  when  one  joint  maker  to  note  for  pur- 
chase-money dead  :  44  Ga.  73  ;  47/273-278  ;  60/438,  439. 

Jury,  what  weight  they  shall  attach  to  party's  evidence:  43  Ga.  287  ;  49/475, 
476. 

Landlord  and  tenant,  landlord  dead,  tenant  holding  over  and  denying  ten- 
ancy, incompetent:  45  Ga.  511. 

Mistake  in  deed,  party  competent  to  show  the  codefendant  and  subsequent 
vendee  died  since  suit  filed :  50  Ga.  395 ;  see  also,  as  to  mistake,  62  Ga.  332 ; 
65/132. 

Nominal  party  competent,  though  other  party  dead  :  52  Ga.  315.  Adminis- 
trator defending  at  instance  of  heirs,  who  are  the  real  parties,  and  who  testify, 
plaintiff  may  swear:  59  Ga.  100. 

Object,  the  object  of  the  statute  is  to  prevent  one  party  from  testifying  when 
the  other  cannot  be  heard :  36  Ga.  522.  To  preserve  equality  between  the  par- 
ties: 37  Ga.  625. 

Opponent,  party  incompetent  for  self,  may  be  sworn  for  opponent :  52  Ga. 
648;  see  also,  as  to  opponent,  65  Ga.  132. 

Partners,  in  an  action  on  a  contract  made  with  a  firm  by  the  defendant,  the 
death  of  one  partner  does  not  exclude  the  other:  37  Ga.  586.    The  death  of 
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one  partner  does  not  exclude  the  other  party  to  the  contract,  except  as  to  trans- 
actions with  the  deceased  partner :  37  Ga.  568  ;  41/123  ;  59/342.  The  court  should 
inquire  whether  the  transactions  sought  to  be  proved  were  had  with  the  de- 
ceased or  living  partner:  37  Ga.  586.  Plaintiff  cannot  prove  contract  with  de- 
ceased partner  on  suit  against  survivor:  39  Ga.  186.  Bill  by  surviving  partner 
against  representatives  of  deceased  partner,  survivor  not  competent :  50  Ga. 
203.  Non  est  factum,  surviving  partner  competent  to  prove,  as  against  plain- 
tiff:  60  Ga.  437  ;  37/586,  623. 

Party  to  contract  in  issue  or  on  trial,  as  a  general  rule,  incompetent  when 
other  party  is  dead:  60  Ga.  585.  Not  a  party:  45  Ga.  147.  Parties  testifying 
deprecated :  57  Ga.  489-492.  Party  competent  witness  although  one  of  parties 
of  other  side  dead  :  61  Ga.  189.  Where  party  not  incompetent  to  prove  he  was 
a  security :  38  Ga.  106.  Party  incompetent  only  as  to  transaction  between  the 
intestate  and  himself:  57  Ga.  233. 

Payment  by  plaintiff,  the  other  dead,  of  taxes,  being  outside  of  the  contract, 
should  be  admitted  :  46  Ga.  414.  Payee  of  note  incompetent  to  prove  he  put 
the  credit  on  it  as  agent  for  the  dead  maker :  55  Ga.  187,  188. 

Possession,  one  party  to  joint  note,  dead,  other  sworn,  plaintiff  may  also 
swear  on  issue  as  to  possession  of  land :  44  Ga.  73.  When  not:  53  Ga.  10;  see 
also,  as  to  possession,  67  Ga.  248. 

Priority,  fact  showing,  not  proven  by  creditor,  other  party  dead  :  45  Ga.  468. 

Preliminary  examination,  court  should  make,  when  necessary  to  decide 
whether  witness  is  competent:  37  Ga.  586. 

Promise  not  to  establish  new  promise  by  maker  of  note  now  dead :  62  Ga. 
639. 

Suit,  where  against  survivor  only :  47  Ga.  273.  Against  indorser :  65  Ga.  580. 
Denying  service:  59  Ga.  553. 

Trover:  58  Ga.  288;  42/120;  61/147. 

Trustee,  when  in  a  suit  by  the  cestui  que  trust,  was  incompetent  as  a  witness : 
60  Ga.  582.     Purchaser  from  dead  trustee :  54  Ga.  451 ;  56/474. 

Warrant,  possession  of  warrant:  37  Ga.  654;  45/511 ;  53/11. 

Witness,  not  a  party,  may  testify  :  45  Ga.  147.  As  to  cross-examination  of: 
58  Ga.  479  ;  63/423,  705  ;  64/684. 

Will  case,  and  not  contract,  witness  admitted :  45  Ga.  416. 

Wife,  when  competent:  39  Ga.  479;  47/651;  65/144.  Can  prove  an  account 
for  a  year's  support :  61  Ga.  410.  Competency  of  widow :  48  Ga.  588 ;  53/9.  Of 
defendant:  64  Ga.  159. 

Notes  from  decisions  since  Code  of  1882,  prior  to  Act  of  1889 : 

Acceptor  of  instrument  sued  on,  incompetent  witness  to  shift  liability  from 
himself  to  dead  defendant :  75  Ga.  246. 

Administrators  and  executors,  plaintiff  was  competent  to  answer  defendant 
administrator,  as  to  matters  occurring  between  them  prior  to  death  of,  and  not 
in  presence  of,  intestate:  87  Ga.  678.  Administrator  not  party,  defendant 
competent  to  rebut  testimony  not  concerning  transactions  between  himself 
and  deceased:  81  Ga.  748.  Ancestor's  administrator,  not  being  a  party  to  or 
interested  in  suit  brought  by  heirs,  competent  to  testify  that  land  was  given 
to  intestate  by  his  father:  72  Ga.  173.  In  suit  against  administrator,  heir  of 
decedent  competent  witness,  although  holder  of  note  sued  on  is  dead,  etc.: 
69  Ga.  47.  Administrator  competent  as  to  debts  of  intestate  due  others  than 
himself,  but  incompetent  as  to  any  matter  which  brings  his  interest  into  an- 
tagonism with  that  of  estate:  83  Ga.  716. 

Agent,  party  cannot  testify  to  what  agent  of  deceased  opponent  said,  con- 
cerning declarations  of  deceased  touching  contract  beyond  agent's  authority: 
65  Ga.  580.     Agent  making  contract,  competent,  though  other  party  dead ; 
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aliter,  as  to  agent  of  corporation  :  71  Ga.  168.  Agent  with  whom  dealings  were 
had  being  still  alive,  opposite  party  not  disqualified  by  death  of  principal:  74 
Ga.  486. 

Attorney,  defendant's  administrator  made  party  by  consent  of  attorney,  on 
motion  to  set  aside  judgment,  attorney  being  dead,  administrator  may  testify 
attorney's  consent  without  authority :  67  Ga.  604.  Where  attorney  collected 
money  for  a  trustee  and  two  others,  taking  his  whole  fee  from  trustee's  share, 
one  of  others  competent,  in  suit  by  trustee's  successor  against  attorney,  as  to 
conversations  between  attorney  and  deceased  trustee.  But  attorney  was  in- 
competent on  his  own  behalf  as  to  what  passed :  71  Ga.  176.  Where  an  attor- 
ney's executor  was  sued  for  money  collected  on  a  claim  barred  at  time  of  trial, 
the  person  who  paid  it  to  the  attorney  is  competent  to  prove  such  payment : 
71  Ga.  458. 

Caveat  of  will,  one  of  three  subscribing  witnesses  to  will  being  named  as  sole 
executor,  may  propound  it  for  probate  in  solemn  form,  and  on  trial  of  caveat 
may  prove  its  execution.  At  his  instance  also  judgment  granting  him  letters 
testamentary  may  be  rendered :  79  Ga.  672. 

Caveat  to  year's  support,  on  trial  of,  caveator  incompetent  as  to  transactions 
with  deceased :  82  Ga.  153. 

Claim,  defendant  mfi.fa.  not  party  to  issue  between  claimant  and  plaintiff; 
his  death  did  not  disqualify  certain  third  parties,  as  to  trade  with  him  con- 
cerning property  in  controversy:  73  Ga.  115.  Claimant  competent,  though 
defendant  mfi.fa.  dead:  72  Ga.  770.  In  statutory  claim  case  claimant  com- 
petent as  to  transactions  between  himself  and  deceased  defendant  in  fi.  fa.: 
82  Ga.  364;  distinguishing  59  Ga.  787. 

Contract,  one  party  to  contract  sued  on  being  dead,  other  is  incompetent 
witness :  76  Ga.  220. 

Corporations,  plaintiff  in  damage  suit  having  at  first  acknowledged  signing 
release  in  presence  of  vice-president,  since  deceased,  could  also  tell  circum- 
stances and  whether  this  was  identical  paper:  81  Ga.  531.  Agent  of  plaintiff 
corporation  all  throughout  transactions  with  defendant  debtor,  being  dead, 
debtor  not  competent  as  to  what  transpired  between  himself  and  deceased :  79 
Ga.  682.  Director  of  railroad  incompetent  as  to  negotiations  with  deceased 
member  of  partnership:  67  Ga.  675;  see  also  59  Ga.  342.  Generally,  other 
party  to  transaction  being  dead,  cashier  of  bank  incompetent.  Certain  modi- 
fications of  this  rule  indicated  :  74  Ga.  576. 

Deeds,  one  having  made  two  deeds  to  same  land,  although  first  grantor  dead, 
may  testify  first  deed  made  to  avoid  debts :  65  Ga.  179.  In  controversy  be- 
tween purchaser  from  grantee  of  a  deceased  trustee,  and  daughter  of  trustee's 
grantor,  trustee's  grantee  could  testify  as  to  character  of  trustee's  first 
deed  to  him,  which  was  lost:  73  Ga.  165.  Defendant  not  competent  to  testify 
as  to  what  occurred  between  himself  and  dead  grantor :  77  Ga.  725.  Maker  of 
deed  competent  to  testify,  against  his  interest,  as  to  delivery  of  deed,  though 
grantee  dead :  86  Ga.  813. 

Donee  of  testator,  one  claiming  to  be,  incompetent  against  executor:  71 
Ga.  66. 

Ejectment,  party  deceased  under  whom  defendant  in  ejectment  claimed, 
coterminous  landowner,  having  no  interest  in  case,  competent  witness  as  to 
understanding  with  deceased  as  to  boundary  :  75  Ga.  734.  Where  plaintiff  in 
ejectment  claimed  under  deceased  vendee  of  defendant,  defendant  was  incom- 
petent to  deny  delivery  of  deed  to  such  vendee :  73  Ga.  808.  Either  party  to 
ejectment,  neither  of  them  representing  any  decedent's  estate,  is  competent 
for  some  purposes,  though  both  claim  under  a  decedent,  one  as  heir  and  other 
as  vendee ;  vendee  competent  as  to  any  act  with  which  vendor  had  no  connec- 
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tion :  79  Ga.  279.  Testimony  of  plaintiff  in  ejectment,  claiming  under  deed 
from  testator,  that  he  gave  deed  to  testator  only  to  aid  in  writing  another,  in- 
competent here :  82  Ga.  714 ;  citing  73  Ga.  808.  As  to  rebutting  testimony  not 
strictly  competent:  82  Ga.  714;  distinguishing  68  Ga.  417;  59/100;  63/410; 
74/576;  71/670;  72/119. 

Fi.  fa.,  defendant  in,  incompetent  to  prove  payment  to  plaintiff's  attorney, 
in  suit  by  plaintiff  against  attorney's  administrator.  Eelease  of  the  witness's 
liability  would  not  render  competent :  72  Ga.  143.  Plaintiff  in  fi.  fa.  may  prove 
declaration  of  defendant  since  dead :  72  Ga.  770.  Illegality  interposed  to  levy 
on  ground  of  payment,  defendant  incompetent  witness  to  prove  payment  to 
plaintiff's  counsel,  since  deceased :  76  Ga.  101.  Defendant  in  fi.  fa.  not  compe- 
tent witness  to  prove  judgment  collusive,  on  trial  of  issue  between  plaintiff's 
administratrix  and  purchaser  of  property  subject  to  judgment:  80  Ga.  419. 

Guardian,  one  claiming  guardianship  of  minor  under  contract  with  deceased 
father,  allowed  to  testify  in  rebuttal  of  his  sayings  disproving  contract,  sworn 
to  by  opposite  side :  68  Ga.  87. 

Husband  and  wife,  husband  of  plaintiff  legatee  not  incompetent  though  he 
be  specific  legatee,  not  being  party  and  his  legacy  not  being  in  dispute:  78 
Ga.  622.  Husband  of  intestate's  daughter,  to  whom  slave  was  given  by  intes- 
tate in  his  lifetime,  competent  to  prove  declarations  that  it  was  not  an  ad- 
vancement: 71  Ga.  545. 

See  catchword  "Wife,"  hereafter. 

Landlord  dead,  tenant  cannot  testify  that  lease  contract  changed  to  one  of 
agency,  in  suit  on  tenant's  note :  75  Ga.  246. 

Landlord  and  tenant,  evidence  of  defendant  in  distress  warrant  that  he  held 
under  third  party,  since  deceased,  admissible :  80  Ga.  678. 

Next  friend,  for  minor  party  to  suit,  not  incompetent  under  this  section :  67 
Ga.  247. 

Note,  maker  of,  competent  witness  in  contest  between  payee  and  indorser, 
though  payee  dead :  65  Ga.  580.  One  suing  administrator  on  note  of  intestate, 
incompetent  even  to  disprove  testimony  of  defendant's  witness :  77  Ga.  546. 
In  suit  against  administrator  on  intestate's  note,  plaintiff,  after  proving  its 
loss,  being  cross-examined  as  to  other  matters,  could  explain  entire  res  gesix  as 
fully  as  disinterested  witness:  78  Ga.  201.  Maker  of  absolute  note  under  seal, 
not  competent  as  to  parol  stipulation  at  delivery  to  payee's  attorney  (now  de- 
ceased), in  absence  of  payee,  that  note  to  be  returned  to  maker  unless  payee 
did  certain  things :  82  Ga.  767. 

Partners,  plaintiffs  were  incompetent  as  to  dealings  with  dead  partner  in  suit 
against  survivor :  78  Ga.  485.  Eetired  partner  competent  as  to  transactions  be- 
tween firm  and  deceased,  in  suit  by  latter's  executor  against  the  new  firm:  71 
Ga.  168.  Witness  not  offered  in  his  own  favor  and  not  a  party,  nor  one  who 
should  be,  is  competent,  though  other  party  to  cause  of  action  dead  :  71  Ga.  168. 

Surviving  partner  having  transfer  of  deceased  partner's  interest,  suing  on 
firm  note,  maker  cannot  testify  to  payment  to  deceased  partner:  66  Ga.  139. 

Party  is  incompetent  witness  to  what  passed  between  herself  and  deceased 
opponent:  65  Ga.  406.  Surviving  party  to  contract,  not  party  to  record,  is 
generally  competent  against  his  interest,  or  where  interest  balanced :  78  Ga.  61. 
Widow  competent  to  testify  that  her  deceased  husband  bought  land  of  her 
deceased  father,  neither  husband  nor  father  being  a  party :  72  Ga.  119.  One 
not  a  party  competent,  although  against  interest  of  dead  man's  estate,  espe- 
cially as  to  matter  not  transpiring  with  deceased:  69  Ga.  805.  Living  party  is 
competent  to  rebut  testimony  of  opposing  witnesses  as  to  transactions,  etc. : 
68  Ga.  417. 
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Special  facts,  witness  incompetent,  under  the  facts  in  this  case,  under  Act  of 
1866 :  86  Ga.  813.  Party  could  not  testify  here,  to  facts  happening  in  lifetime 
of  deceased  defendant :  75  Ga.  516. 

Tax-collector,  not  competent  to  show  payment  to  deceased  county  treasurer, 
on  proceeding  against  him  for  non-payment  of  money  collected :  75  Ga.  502. 

Trover,  plaintiff  in  trover,  claiming  the  property  by  gift  from  his  father, 
competent  though  father  dead :  71  Ga.  670.  In  trover  by  administrator,  de- 
fendant incompetent  to  testify  that  plaintiff's  intestate  gave  him  property  sued 
for:  74  Ga.  399.  Plaintiff  in  trover  competent  as  to  any  occurrence  after 
testator's  death  between  herself  and  defendant  executrix:  79  Ga.  456. 

Wife  seeking  to  reform  deed  to  deceased  husband  by  setting  up  trust,  her 
father,  who  paid  purchase-money,  may  testify  how  he  told  husband  to  take 
title:  65  Ga.  132.  Wife  of  maker  of  note  sued  on,  competent  to  testify  she 
paid  note  for  husband,  although  payee  dead  :  65  Ga.  144.  See  "Husband  and 
Wife,"  ante. 

§5271.   (3854(5).)  Evidence  of  attorneys  as  against  clients.     No  at- $$5199, 3947, 
torney  shall  be  competent  or  compellable  to  testify  in  any  court  m  Acts  i860, 
this  State,  for  or  against  his  client,  to  any  matter  or  thing,  knowl-  139. 

'.  "  '  J  °.  1887,  p.  30. 

edge  of  which  he  may  have  acquired  from  his  client,  by  virtue  of 
his  relations  as  attorney,  or  by  reason  of  the  anticipated  employ- 
ment of  him  as  attorney,  but  shall  be  both  competent  and  com- 
pellable to  testify,  for  or  against  his  client,  as  to  any  matter  or 
thing,  knowledge  of  which  he  may  have  acquired  in  any  other  manner. 

Cited  and  construed:  81  Ga.  425.  If  once  obtain  information  as  attorney, 
always  incompetent  as  witness :  90  Ga.  769. 

Stated:  58  Ga.  94.  Where  attorney,  without  notice  to  produce,  not  com- 
pelled to  exhibit  one  of  client's  papers  as  evidence  against  him  in  a  suit :  58 
Ga.  572.  Act  of  1866,  repealing  that  of  1859,  and  attorneys  can  testify  but  not 
forced  to :  60  Ga.  613,  614.     See  notes  to  section  1011  (5)  of  Penal  Code. 

Attorney  not  heard  to  invalidate  his  confession  of  judgment  for  defendants, 
but  may  testify,  not  include  all  defendants:  67  Ga.  584;  see  also  59  Ga.  327,  328. 

Whether  anticipated  employment  resulted  in  actual  employment  or  not:  90 
Ga.  767. 

Knowledge  of  attorney  at  law  here,  relative  to  contents  and  collection  of 
insurance  policy,  acquired  while  acting  professionally,  not  admitted:  93  Ga. 
649. 

Attorney  incompetent  only  as  to  knowledge  acquired  by  virtue  of  relations 
as  attorney,  or  by  reason  of  the  anticipated  employment  of  him  as  such:  81 
Ga.  419. 

Counsel  not  permitted  to  testify  that  prisoner  did  not  state  certain  things 
on  first  trial,  because  of  his  advice:  91  Ga.  169. 

General  Note. — Party  to  suit  was  formerly  competent  in  cases  of  necessity 
in  favorem  justitise:  12  Ga.  217 ;  37/242.  But  not  generally  in  own  favor  for- 
merly:  21  Ga.  314.  Competency  of  a  voluntary  bailee  to  testify  where  a  loss : 
18  Ga.  496.  As  to  waiver  of  process :  21  Ga.  420.  Jury  to  pass  on  sufficiency 
of  the  evidence  and  credit  of  witnesses:  30  Ga.  921;  36/669.  Party  witness: 
43  Ga.  283.     Eelief  of  mortgagee  on  foreclosure  of  mortgage :  35  Ga.  271. 

Bailiff  retiring  with  jury,  not  incompetent,  though  put  under  rule:  65  Ga. 
756. 

Act  of  1866  does  not  render  any  one  incompetent  who  was  competent  be- 
fore :  71  Ga.  168. 
97 
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Competency  must  be  question  in  suit  in  which  he  testified ;  cannot  be 
raised  in  suit  between  other  parties:  71  Ga.  501. 

This  section  does  not  apply  to  res  gestse  statements  made  by  person  since 
dead  :  72  Ga.  218. 

Testimony  of  party,  only  witness,  construed  least  favorably  to  himself:  77 
Ga.  369. 

This  section  repeals  section  4466  of  Code  of  1882.  A  convict  of  perjury  is 
not  now  disqualified  as  a  witness :  80  Ga.  535. 

From  incompetency  as  to  facts  on  which  title  rests,  incompetency  as  to  gen- 
eral fact  of  ownership  necessarily  follows :  82  Ga.  153. 

This  section  cited  arguendo:  93  Ga.  467. 

AppSi386'        §5272.   (3855.)  In  cases  of  adultery  and  breach  of  marriage  contract. 
§§2963(3)     Nothing  contained  in  section  5269  shall  apply  to  any  action,  suit,  or 
2483.         proceeding  in  any  court,  instituted  in  consequence  of  adultery,  or  to 
any  action  for  breach  of  promise  of  marriage. 

Husband  not  competent  to  prove  wife's  adultery  in  a  divorce  case:  46  Ga. 
308.  When  the  testimony  of  a  woman  against  a  married  man,  not  receivable 
under  this  section :  56  Ga.  59.  Confessions  of  respondent  as  to  adultery  since 
marriage,  not  authorizing  a  divorce:  53  Ga.  661. 

ApCpSi3866,        §5273.   (3856.)  Idiots,  etc.     Persons  who  have  not  the  use  of  reason, 
$$3647  5279  as  idiots,  lunatics  during  lunacy,  and  children  who  do  not  under- 
stand the  nature  of  an  oath,  are  incompetent  witnesses. 

Decision  of  the  court  as  to  the  child's  competency  to  testify,  generally  con- 
clusive: 47  Ga.  524;  61/35.  Where  there  was  no  evidence  that  witness  was 
insane.:  41  Ga.  266. 

Child  too  young  to  have  conception  of  a  future  or  to  understand  obligation 
of  oath,  incompetent  to  testify:  76  Ga.  76. 

Witness  examined  by  interrogatories  is  prima  facie  competent,  evidence 
pro  and  con.  as  to  sanity,  for  jury  :  81  Ga.  76. 

$3647.  §5274.   (3857.)  Drunkards.     Drunkenness,  which  dethrones  reason 

and  memory,  incapacitates  during  its  continuance. 

$3271.  §5275.   (3858.)  Evidence  through  interpreter.  No  physical  defects  in 

any  of  the  senses  incapacitates  a  witness.  An  interpreter  may  ex- 
plain his  evidence. 

Of  a  telegram :  67  Ga.  270.     Section  referred  to  and  construed :  58  Ga.  192. 
$$3274,5267.      §5276.   (3859.)  Decision  by  inspection.     The  court  must,  by  exam- 
ination, decide  upon  the  capacity  of  one  alleged  to  be  incompetent 
from  idiocy,  lunacy  or  insanity,  or  drunkenness,  or  childhood. 

See  47  Ga.  524. 
$8274.  §5277.   (3860.)    Objection  to  competency,  when  taken.     The  objection 

to  competency,  if  known,  must  be  taken  before  the  witness  is  exam- 
ined at  all.  It  may  be  proved  by  the  witness  himself,  or  by  other 
testimony.;  if  proved  by  other  testimony,  the  witness  is  incompetent 
to  explain  it  away. 

80  Ga.  535, 
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§5278.   (3861.)   Competency,  how  restored.    Any  act  which,  in  the$3274- 
judgment  of  the  court,  removes  the  ground  of  incompetency,  will 
restore  the  competency  of  the  witness. 

Restoration  to  competency :  35  Ga.  240. 


ARTICLE  3. 

OF  THE  EXAMINATION  OF  WITNESSES. 

§5279.   (3862.)    Oath  or  affirmation.     The  sanction  of  an  oath,  or§£'5298' 
affirmation  equivalent  thereto,  is  necessary  to  the  reception  of  any 
oral  evidence.     The  court  may  frame  such  affirmation  according  to 
the  religious  faith  of  the  witness. 

Statements  by  counsel  in  their  place,  received  without  verification,  unless 
required  at  trial  by  opposing  party :  65  Ga.  100. 

Secretary  of  State's  certificate  that  grant  in  his  office  was  genuine,  in  his 
opinion,  not  admissible:  75  Ga.  759. 

§5280.  (3863.)  Separate  examination.  In  all  cases  either  party  has 
the  right  to  have  the  witnesses  of  the  other  party  examined  out  of 
the  hearing  of  each  other.  The  court  will  take  proper  care  to  effect 
this  object  as  far  as  practicable  and  convenient,  but  any  mere  irreg- 
ularity shall  not  exclude  the  witness. 

The  State  or  the  defense  may  require  it  in  a  criminal  case :  14  Ga.  55 ; 
50/585.  Court  may  require  it:  51  Ga.  429.  May  allow  one  or  more,  and  for 
witness  to  remain  in  court  although  requested  not  to,  does  not  disqualify  ;  but 
that,  with  stating  to  another  witness  what  he  had  sworn  to,  may  subject  him  to 
court's  punishment:   27  Ga.  288;  50/585-588;  52/538-542;  58/545,  546;  66/508. 

Where  witnesses  excluded,  witness  not  rendered  incompetent  by  hearing 
evidence  on  side  opposed  to  that  for  which  he  was  called :  65  Ga.  330. 

Witness,  one  remaining  in  court  during  trial  under  rule,  properly  rejected 
as  witness  after  case  closed  :  77  Ga.  532. 

Inquiry  as  to  improper  intercourse  with  witnesses,  pending  trial,  should 
not  be  made  in  presence  of  jury  :  85  Ga.  756. 

Witness  under  rule,  who  has  heard  statement  of  accused,  allowed  to  testify 
in  rebuttal,  in  discretion  of  court:  86  Ga.  108. 

Witnesses  separated  by  request,  fact  that  one  after  testifying  remained,  and 
heard  testimony,  went  to  his  credit  only :  90  Ga.  500. 

Discretionary  with  court  as  to  allowing  witness  not  a  party  to  remain  in 
court,  where  sequestration  ordered :  91  Ga.  527  ;  see  also  57  Ga.  285. 

Judge  has  discretion  to  refuse  to  allow  witness  introduced  who  came  back 
into  court  on  counsel's  statement  that  he  would  not  be  introduced  :  91  Ga.  785. 

Where  this  rule  invoked,  not  error  that  court,  in  presence  of  jury,  heard 
excuse  of  witness  for  disobedience  of  order :  91  Ga.  785. 

§5281.   Treatment  of  witnesses.     It  is  the  right  of  a  witness  to  be$|*^7^ 
examined  ouly   as  to   relevant   matter;  and  to  be   protected  from  52^- 
improper  questions  and  from  harsh  or  insulting  demeanor. 
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That  defendant's  counsel,  in  cross-examining  plaintiff ,  called  him  familiarly 
"Pat,"  no  ground  for  reversal:  78  Ga.  288. 

^53228'5301,  §5282.  (3864.)  Cross-examination  of  witnesses.  The  right  of  cross- 
examination,  thorough  and  sifting,  belongs  to  every  party  as  to  the 
witnesses  called  against  him.  If  several  parties  to  the  same  case 
have  distinct  interests,  each  may  exercise  this  right. 

If  one  side  examine  a  witness  only  on  a  single  point,  the  other  can  cross-ex- 
amine him  as  to  every  point :  18  Ga.  573 ;  26/537.  Although  a  formal  point :  23 
Ga.  154.  Defendant  has  a  right  to  cross-examine  as  to  facts  which,  if  proven, 
would  defeat  the  action :  19  Ga.  285.  On  the  preliminary  examination  before 
the  court :  23  Ga.  582-586.  Mode  of  examination  and  cross-examination  of  a 
witness:  17  Ga.  303.  Witness  called  but  not  examined  by  the  party,  nor 
cross-examined  by  the  other,  but  may  introduce  him  as  his  own  witness :  28 
Ga.  200.  Where  object  in  cross-examination  is  to  show  bias,  great  latitude 
allowed:  31  Ga.  688.  When,  if  witness  recalled  after  jury  charged,  cross- 
examination  also  should  be  allowed :  59  Ga.  380.  Oral  factor's  lien ;  cross- 
examination  to  show  it  did  not  create  lien  :  47  Ga.  643. 

Affidavit  of  witness,  dead  at  time  of  trial,  inadmissible  to  show  contradict- 
ory statements  and  explain  testimony  by  depositions :  66  Ga.  18,  30. 

Where  on  cross-examination  it  appears  that  witness's  testimony  on  direct 
was  hearsay,  ruled  out:  68  Ga.  182. 

Discretionary  with  judge  to  permit  party  to  recall  witness  for  opposition 
and  further  cross-examine  him — witness  not  made  witness  of  party  recalling 
him :  68  Ga.  560. 

Witness  testifying  to  incapacity  of  person  to  contract,  may  be  crossed  as  to 
large  dealings  had  by  him  with  such  person  five  years  previous :  72  Ga.  714. 

Answer  to  cross-question  cannot  be  excluded  by  withdrawing  question  :  72 
Ga.  714. 

Plaintiff  in  railroad  damage  suit  claiming  that  nervous  system  wrecked,  it 
was  competent  on  cross-examination  to  show  his  skill  as  billiard-player:  74 
Ga.  587. 

Right  of  cross-examination,  not  abridged  here:  77  Ga.  181. 

Irrelevant  testimony  not  allowed  on  cross-examination  :  77  Ga.  531. 

No  error  in  refusing  question  on  cross-examination,  repeatedly  answered  on 
direct:  77  Ga,  531. 

Searching  cross-examination  a  right;  generally,  better  too  free  than  too 
restricted :  78  Ga,  526. 

Witness  interrogated  as  to  conversation,  entitled  to  give  whole  of  it  so  far 
as  pertinent :  82  Ga.  258. 

Witness's  interest  goes  to  his  credit;  "the  right  to  sift  is  very  broad"  :  83 
Ga.  694. 

Witnesses  testifying  as  experts  in  handwriting,  may  be  cross-examined  in 
any  appropriate  way  to  test  skill :  85  Ga.  755. 

Illegal  testimony  in  answer  to  proper  question,  ruled  out:  93  Ga.  127. 

Witness  called  in  rebuttal,  may  be  crossed  on  all  material  matters:  95  Ga. 
559,  560. 

Examination  by  the  judge,  proper  when  necessary  to  bring  out  the  truth: 
95  Ga,  244. 

$5668.  §5283.   (3865.)  Leading  questions.     Leading  questions  are  generally 

allowed  in  cross-examinations,  and  only  in  these;   but  the  court  may 
exercise  a  discretion  in  granting  the  right  to  the  party  calling  the 
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witness,  and  in  refusing  it  to  the  opposite  party,  when,  from  the  con- 
duct of  the  witness,  or  other  reason,  justice  requires  it. 

Witness  introduced  to  impeach  another,  no  exception  to  rule  against 
leading  questions :  28  Ga.  395.  Discretion  of  the  court  governs  as  to,  and  will 
permit  some  witnesses  examined  on  same  point:  20  Ga.  155.  Discretion  of 
court  determines  as  to  leading  questions  to  a  reluctant  witness:  41  Ga.  507, 
484.  When  not  objectionable  on  the  ground  of  being  leading:  49  Ga.  31; 
43/368.  Discretion  of  court  in  refusing  leading  questions  on  cross-examina- 
tions, not  controlled  unless  abused :  56  Ga.  24.  Judge  may  propound  a  leading 
question  to  witness  introduced  by  the  State  :  56  Ga.  385.  When  leading  ques- 
tions allowed  in  examination  in  chief,  also  allowed  on  the  cross-examination : 
56  Ga.  275.  A  leading  question  that  should  not  have  been  asked  by  the  court, 
as  indicating  an  opinion :  61  Ga.  359.  Where  answer  not  objectionable  as  to 
leading  questions  in  interrogatory :  50  Ga.  396.  And  court's  discretion  governs 
as  to  whether  answers  to  interrogatories  claimed  to  be  leading  shall  be  read : 
51  Ga,  410. 

Interrogatories  rejected  as  leading:  67  Ga.  58. 

Discretion  not  controlled  where  one  defendant  was  put  on  stand  by  com- 
plainant and  leading  questions  disallowed  ;  especially  where  full  discovery  has 
been  had  from  the  party :  72  Ga.  359. 

See  section  5290  and  notes. 

Allowing  leading  questions,  largely  discretionary :  73  Ga.  90;  91/319. 

Questions  not  so  leading  here  as  to  exclude  answers :  77  Ga.  193. 

Verdict  never  reversed  because  leading  questions  propounded,  except  in 
extreme  case,  if  at  all :  83  Ga.  539. 

It  is  discretionary  with  trial  judge,  whether  leading  interrogatories  shall  be 
admitted  or  not :  85  Ga.  754. 

Interrogatory,  though  perhaps  leading,  allowable  in  discretion  of  trial 
court:  86  Ga.  9. 

Witness  asked  whether  or  not  he  would  have  seen  certain  things  if  they  had 
happened,  held  not  leading:  93  Ga.  6. 

Leading  question  to  witness,  not  cause  for  new  trial:  93  Ga.  43. 

When  interrogatories  of  defendant's  agent  taken  by  plaintiff,  court  may 
allow  leading  questions  propounded :  93  Ga.  353. 

§5284.  (3866.)  Memorandum  in  aid  of witness' 's  memory .  A  witness 
may  refresh  and  assist  his  memory  by  the  use  of  any  written  instru- 
ment or  memorandum,  provided  he  finally  speaks  from  his  recollec- 
tion thus  refreshed,  or  is  willing  to  swear  positively  from  the  paper. 

This  rule  applied:  6  Ga.  365.  Witness's  depositions  read  to  refresh  his 
memory:  24  Ga.  506.  When  witness's  memory  cannot  be  refreshed,  on  the 
trial  of  one  defendant,  by  his  evidence  on  trial  of  another  defendant  under 
same  indictment :  28  Ga.  199.  Certificate  of  a  notary  as  to  his  past  actions : 
60  Ga.  348. 

Witness  may  refresh  his  memory  from  written  memorandum,  and  then  tes- 
tify to  facts  :  68  Ga.  322. 

Witness's  memory  could  not  very  well  be  refreshed  by  memorandum  made 
by  another  person :  73  Ga.  583. 

Witness  may  refer  to  memorandum,  if  he  finally  swears  from  recollection: 
87  Ga.  393. 

Plaintiff's  refreshing  memory  from  railroad  time-card  (his  property)  not 
forfeit  control  of  it  during  trial:  90  Ga.  265,  272. 
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Entries  in  book  admitted,  party  testifying  he  made  them,  that  they  were 
correctly  made,  and  that  he  does  not  recollect  facts:  91  Ga.  167. 

As  to  how  far  and  when  witness  may  testify  from  books  or  memoranda.  One 
may  testify  from  books,  not  recollecting  facts,  when  :  92  Ga.  269;  97/241. 

§5285.  (3867.)  Opinions  of  witness.  Where  the  question  under  ex- 
amination, and  to  be  decided  by  the  jury,  is  one  of  opinion,  any 
witness  may  swear  to  his  opinion  or  belief,  giving  his  reasons  there- 
for ;  but  if  the  issue  is  as  to  the  existence  of  a  fact,  the  opinions  of 
witnesses,  generally,  are  inadmissible. 

As  to  solvency  of  another,  if  give  facts  on  which  founded :  6  Ga.  244.  Where 
witness  gives  the  facts  on  which  founded,  admissible:  59  Ga.  146;  12/271; 
20/480;  47/68;  10/513;  6/244.  When  impressions  of  witness  admissible:  47  Ga. 
24;  12/257.  Also  understanding  of  witness:  65  Ga.  139;  13/496;  27/207-210. 
When  not  admissible  where  not  based  on  facts:  64  Ga.  537;  65/201.  Conclu- 
sions and  opinion  of  witness  in  criminal  case:  18  Ga.  218,  219.  Opinion  of  wit- 
ness as  to  intent  of  deceased  in  approaching  slayer,  not  admissible :  2  Ga.  173 ; 
25/210.  An  irrelevant  opinion,  even  where  the  facts  given  on  which  founded, 
not  admissible:  24  Ga.  518,  524.  An  expert  only  may  give  evidence  on  facts, 
but  not  on  opinions  stated  by  others :  59  Ga.  738 ;  53/535,  546 ;  62/65 ;  59/146, 
473 ;  28/237  ;  30/418  ;  47/528 ;  56/113.  One  party  putting  another  up  as  witness, 
entitled  to  his  belief  as  well  as  knowledge :  29  Ga.  713.  No  proof  of  insanity 
by  family  and  neighborhood  reputation :  31  Ga.  424.  Where  opinion  of  sub- 
scribing witness  to  will,  not  given  as  to  intention  of  testator:  36  Ga.  64,  71. 
Should  not  allow  opinion  of  witnesses  as  to  amount  of  damages  sustained  by 
location  of  road  through  land  :  47  Ga.  547  ;  53/178.  Opinions  of  sanity,  provided 
gives  reasons  therefor:  51  Ga.  27;  59/675.  Opinion  of  witness  experienced 
in  guns;  as  to  how  long  it  had  been  fired  off:  57  Ga.  102.  Opinion  of  witness  as 
to  damages,  as  affecting  verdict  of  jury,  as  to:  58  Ga.  107-110.  Identity  being 
matter  of  opinion,  subscribing  witness  may  give  his  opinion  that  paper  pro- 
duced is  the  identical  paper:  59  Ga.  473,483. 

Understanding  of  witness  as  to  what  levied  on  and  sold,  not  admissible  with- 
out statement  of  facts:  65  Ga.  201. 

Interrogatories  rejected  as  asking  conclusions  of  witness :  67  Ga.  58. 

On  question  of  mesne  profits,  rent  value  of  land  shown  by  opinions  of  wit- 
nesses :  67  Ga.  578. 

Where  expert's  opinions  admissible  without  reasons,  the  opinions  of  non- 
experts admissible  with  reasons :  68  Ga.  229. 

Admissibility  of  testimony  as  to  witness's  understanding  of  transaction  :  68 
Ga.  534 ;  see  also  10  Ga.  403  ;  17/558  ;  27/207. 

Not  competent  to  prove  by  witness  intention  of  another  person,  without 
giving  facts  as  basis :  68  Ga.  560. 

Identification  of  person  or  thing  permitted  under  this  section :  68  Ga.  819 ; 
see  also  59  Ga.  483 ;  17/134 ;  10/513. 

Not  competent  to  show  opinions  of  witnesses  as  to  whether  "more  or  less" 
covered  deficiency  of  eight  or  nine  feet  in  city  lot,  etc. :  69  Ga.  506,  507. 

Witness  stated  "he  thought"  certain  admissions  had  been  made  to  him,  ad- 
missible: 70  Ga.  87. 

Witness  who  testified  to  facts  closely  connected  with  homicide  may  give  his 
opinion  as  to  cause  of  death  :  71  Ga.  284. 

Witness  may  not  give  opinion  that  plaintiff,  "with  ordinary  care,"  would 
not  have  been  injured.     Or  that  conductor  had  no  right  to  order  brakeman 
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to  jump  from  moving  train.     Or  that  if  he  jumped  he  did  so  at  his  own  risk: 
71  Ga.  406. 

Opinion  as  to  facts,  not  admissible:  71  Ga.  407. 

One  injured  by  railway  accident,  after  giving  facts,  could  testify  how  much 
injury  diminished  his  capacity  to  labor:  73  Ga.  689. 

After  stating  facts,  witness  could  express  opinion  as  to  plaintiff's  injury  :  89 
Ga.  495 ;  citing  66  Ga.  259. 

Where  witness,  not  an  expert,  having  given  facts,  stated  what  he  "sup- 
posed," he  clearly  meant  to  give  an  opinion  ;  this  was  competent:  73'Ga.  689. 

Any  eye-witness  could  give  opinion  as  to  what  caused  train  to  run  off  track, 
stating  his  reasons  :  73  Ga.  705. 

Plaintiff  in  railroad  damage  suit  could  not  testify  how  much,  in  her  opinion, 
was  her  loss  from  inability  to  labor :  73  Ga.  705. 

Upon  issue  whether  defendant's  verbal  undertaking  to  pay  for  goods  fur- 
nished third  party  was  purchase  or  contract  of  suretyship,  vendor  could  testify 
to  whom  credit  was  given,  after  fully  stating  all  circumstances:  74  Ga.  454. 

Value  of  any  article  shown  by  any  one  acquainted  therewith,  though  he  be 
not  an  expert :  74  Ga.  664. 

Witness  not  permitted  to  testify  to  impressions  produced  by  respondent's 
sayings  :  75  Ga.  753. 

Opinion  as  to  character  of  accused,  inadmissible  where  knowledge  derived 
solely  from  letter  received  by  witness:  75  Ga.  842. 

Conclusions  of  witnesses  irrelevant  on  illegality  to  execution  against  de- 
faulting county  treasurer :  77  Ga.  163. 

Testimony  of  plaintiff  as  to  cause  of  injury,  admissible  here :  77  Ga.  429. 

Opinion  that  one  could  easily  trip  over  root  on  sidewalk,  etc.,  not  admissi- 
ble here :  77  Ga.  688. 

Witnesses  stating  that  they  knew  grantor,  saw  her,  etc.,  could  state  opin- 
ions as  to  sanity :  77  Ga.  725. 

Conclusions  and  impressions  of  witness,  incompetent:  78  Ga.  485. 

Opinion  of  witness  that  instrument  signed  after  date  alleged,  giving  reasons 
therefor,  admissible,  though  instrument  only  introduced  later:  80 Ga.  249. 

In  express  company's  suit  on  its  messenger's  bond,  opinion  of  its  division 
superintendent  in  charge  of  suit  as  to  who  was  thief,  incompetent:  82  Ga.  34. 

Whether  objection  to  question  as  to  brakeman  giving  signal  to  engineer  had 
right  to  have  it  observed,  was  properly  sustained:  83  Ga.  539. 

Opinion  of  witness,  train  operated  carefully,  inadmissible:  84  Ga.  420. 

Plaintiff's  testimony  that  he  acted  cautiously  was  a  conclusion,  not  a  fact, 
and  was  inadmissible :  87  Ga.  374. 

Testimony  that  "engineer  had  time  to  blow  whistle  before  deceased  was 
struck,"  incompetent ;  conclusions  are  for  jury :  88  Ga.  726. 

Plaintiff's  understanding  as  to  what  protection  due  him,  inadmissible :  84 
Ga.  711. 

Opinion  of  defendant's  agent  that  plaintiff's  claim  just,  not  admissible:  85 
Ga.  498. 

Person  well  acquainted  with  a  river,  may  give  opinion  as  to  likelihood  of 
recovering  body  of  person  drowned  therein  :  85  Ga.  753. 

Reasons  sufficient  to  support  opinion  here:  85  Ga.  753. 

A  declaration,  though  part  of  res  gestse,  which  circumstances  show  expressed 
an  opinion  only,  not  admissible  to  prove  fact  stated :  85  Ga.  752. 

Experience  of  shippers,  as  to  best  route  to  ship  perishable  goods,  may  be 
admissible  evidence :  86  Ga.  686. 

Opinion  of  witness  that  ferryman  not  careful,  not  admissible:  91  Ga.  423. 
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Witness's  answer,  "I  suppose  I  would  have  seen  it,  if  it  had  happened," 
legal :  93  Ga,  6. 

Plaintiff  having  testified  motorman  of  street-car  could  see  him,  permitted 
to  testify  he  supposed  he  would  stop  car:  93  Ga.  6. 

Where  doubtful  what  frightened  horse,  after  stating  facts,  witness  may 
give  opinion  :  93  Ga.  6. 

Opinion  of  witness,  without  facts  on  which  founded,  that  damage  would  not 
have  occurred,  etc.,  inadmissible:  93  Ga.  284,  285. 

In  suit  for  damages,  not  competent  for  party  injured  to  give  opinion  that 
injury  permanent,  although  giving  reasons:  93  Ga.  462. 

Non-expert  cannot  give  opinion  as  to  mental  capacity,  without  stating  facts 
as  basis  :  95  Ga.  244. 

Mother  cannot  testify  that  deceased  daughter  insane,  without  giving  facts: 
95  Ga.  762. 


Ga.  693. 


§5286.  Market  value,  how  proved.  Direct  testimony  as  to  market 
value  is  in  the  nature  of  opinion  evidence.  One  need  not  be  an 
expert  or  dealer  in  the  article,  but  may  testify  as  to  value,  if  he  has 
had  an  opportunity  for  forming  a  correct  opinion. 

New  York  market  value  of  fruit  testified  to  by  one  who  had  received  quota- 
tions and  accounts  of  sales:  86  Ga.  687. 

§5287.  (3868.)  Experts.  The  opinions  of  experts  on  any  question 
of  science,  skill,  trade,  or  like  questions,  are  always  admissible;  and 
such  opinions  may  be  given  on  the  facts  as  proved  by  other  witnesses. 

As  to  matter  of  science :  10  Ga.  513.  May  give  an  opinion  on  facts  as  stated 
by  others :  28  Ga.  237.  Physicians,  experts  as  to  diseases,  but  not  as  to  value 
of  property :  26  Ga.  705.  As  to  weight  to  be  attached  to  opinions  of  experts : 
31  Ga.  425.  How  far  opinion  of  a  railroad  superintendent,  in  nature  of  an  ex- 
pert, is  of  effect:  38  Ga.  410.  As  to  race:  39  Ga.  232.  Opinion  of  experts  in 
such  matters,  as  to  capacity  of  a  millwright:  25  Ga.  24.  Where  not  an  expert 
must  give  facts  on  which  opinion  based:  53  Ga.  178,  535,  536;  58/240,  64; 
59/146,  473.  Where  should  give  his  opinion  on  a  hypothetical  case,  not  being 
familiar  with  the  facts:  59  Ga.  738;  56/113;  47/528.     On  insanity:  47  Ga.  552. 

Word  "road"  in  contract  between  city  and  street-railroad  company,  not 
technical,  requiring  explanation  by  experts:  66  Ga.  104. 

Expert  testimony  not  admitted  to  explain  indorsement  having  a  definite, 
unambiguous  legal  import :  87  Ga.  45. 

On  question  whether  engine  could  be  stopped  under  circumstances,  an  en- 
gineer could  testify  what  he  did  under  more  difficult  circumstances :  68  Ga.  228. 

On  question  of  engineer's  negligence,  in  personal-injury  case,  engineer 
allowed  to  testify  as  to  his  duty,  etc. :  68  Ga.  228. 

Cited :  69  Ga.  320 ;  71/284. 

Not  competent  to  show  opinions  of  witnesses  as  to  whether  "more  or  less" 
covered  deficiency  of  eight  or  nine  feet  in  city  lot,  etc. :  69  Ga.  506,  507. 

Not  matter  for  expert  testimony  to  show  that  railroad-hand  is  not  required 
to  get  off  moving  train,  or  that  such  order  should  not  be  obeyed:  71  Ga.  406. 
See  notes  to  preceding  section. 

Expert  testimony,  without  facts,  will  not  serve  as  basis  of  recovery  for  loss 
of  profits  by  hotel-keeper:  75  Ga.  584. 

Opinion  of  experts  that  damage  to  goods  was  caused  by  negligence,  not 
admitted :  76  Ga.  532. 
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Medical  evidence  of  condition,  admissible  to  show  nature  and  effects  of 
injury :  77  Ga.  193. 

Hypothetical  question  proper,  when  physician  is  not  testifying  from  his  own 
knowledge :  87  Ga.  69. 

Rule  as  to  experts  assumes  that  witness  unacquainted  with  facts  and  sur- 
roundings;  if  acquainted  therewith,  competent  under  section  5285:  78  Ga. 
749. 

Charge  stating  fully  what  was  expert  testimony,  not  erroneous  for  not  stat- 
ing that  certain  witness  was  offered  as  expert:  84  Ga.  73. 

Employee  in  performance  of  duty,  inspecting  scene  of  accident  three  hours 
before,  error  to  exclude  opinion  as  to  apparent  danger:  84  Ga.  351. 

Party  should  not  be  allowed  to  testify  as  an  expert,  when :  85  Ga.  203. 

Witnesses  testifying  as  experts  in  handwriting,  may  be  cross-examined  in 
any  appropriate  way  to  test  skill:  85  Ga.  755,  756. 

Expert  testimony  not  indispensable  to  show  soundness  of  railway-track:  86 
Ga.  5. 

Testimony  of  attorneys  practicing  in  another  State,  admissible  to  prove 
law  of  that  State :  86  Ga.  676. 

Hearsay  evidence,  as  to  market  value  of  product,  admissible  as  primary 
evidence :  86  Ga.  686. 

Practicing  physician  presumptively  competent  as  expert,  touching  probable 
effect  of  wounds  described  by  other  witnesses :  92  Ga.  16. 

As  to  weight  to  be  given  opinion  of  engineer  here,  that  train  could  have 
been  stopped  within  100  yards :  93  Ga.  370. 

Medical  expert  may  give  opinion  as  to  curability  of  disease,  although  knowl- 
edge derived  entirely  from  books :  93  Ga.  662. 

Non-expert  cannot  give  opinion  as  to  mental  capacity,  without  stating  facts 
as  basis  :  95  Ga.  244. 

Opinions  of  experts  not  admissible,  relative  to  such  matters  as  are  within 
comprehension  of  ordinary  men  ;  rule  stated  :  95  Ga.  302. 

Books  of  science,  etc.,  not  admissible  to  show  opinions  of  experts:  95 
Ga.  685. 

§5288.   (3870.)  Privilege  of  witnesses.     A  witness  is  relieved  from  Mgw, ||8i, 
testifying  as  to  the  same  matters  hereinbefore  specified  in  relation  wMw- 
to  a  party  making  discovery.  te+fo*~s&& £&,*. 

§5289.   (3876.)   State  of  feeling  and  relationship.     The  state  of  theS^- 
witness's  feelings  to  the  parties,  and  his  relationship,  may  always 
be  proved  for  the  consideration  of  the  jury. 

Should  not  inquire  as  to  cause  of  witness's  hostility :  9  Ga.  121 ;  61/258,  380, 
381.  Where  witnesses  are  parties  to  the  suit :  55  Ga.  450.  Jury  to  determine 
effect  of  ill  will  of  the  witness :  59  Ga.  63-65. 

That  plaintiff  furnished  his  witness  with  dinner  because  he  had  none,  nor 
any  money  wherewith  to  purchase  one,  not  ground  for  new  trial.  Could  only 
go  to  witness's  credit :  83  Ga.  246. 
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ARTICLE  4. 

IMPEACHMENT    OF    WITNESSES. 

^.re!890"1'  §5290.  (3869.)  Impeaching  own  witness.  A  party  may  not  impeach 
a  witness  voluntarily  called  by  him,  except  where  he  can  show  to 
the  court  that  he  has  been  entrapped  by  the  witness  by  a  previous 
contradictory  statement:  Provided,  that  in  the  trial  of  all  civil  cases, 
either  plaintiff  or  defendant  shall  be  permitted  to  make  the  opposite 
party,  or  any  one  for  whose  immediate  benefit  such  suit  is  prosecuted 
or  defended,  a  witness,  with  the  privilege  of  subjecting  such  witness 
to  a  thorough  and  sifting  examination,  and  with  the  further  privi- 
lege of  impeachment,  as  though  the  witness  had  testified  in  his  own 
behalf,  and  was  being  cross-examined. 

Cannot  discredit  own  witness,  but  may  show  the  facts  different  from  what 
stated  :  59  Ga.  63  ;  65/678  ;  16/593.  Direct  interrogatories  read  by  party  intro- 
ducing witness,  reading  the  cross-interrogatories  of  witness  by  other  side  does 
not  prevent  impeaching  his  evidence:  45  Ga.  89-92.  Putting  up  other  party  as 
witness,  cannot  impeach  him  by  general  reputation,  but  only  as  any  other 
witness :  60  Ga.  582.  Except  when  entrapped  by  own  witness's  previous  contra- 
dictory statements:  53  Ga.  253.  And  there  must  be  a  surprise  by  his  testi- 
mony :  56  Ga.  277. 

May  prove  facts  to  be  otherwise  than  as  testified  to  by  him :  65  Ga.  678. 

Party  using  adversary  as  witness,  relying  on  former  testimony,  may  im- 
peach him  under  this  section  :  67  Ga.  589. 

§5291.  (8871.)  Impeached  by  disproving  facts  testified  to.  A  witness 
may  be  impeached  by  disproving  the  facts  testified  to  by  him. 

Section  cited :  64  Ga.  348.  State  may  bring  in  evidence  to  show  facts  stated 
by  discredited  witness  are  true:  16  Ga.  200.  Recalling  and  examining  an  im- 
peached witness,  leading  questions  affirmatory  of  what  he  before  swore  to:  22 
Ga.  499.  Question  for  jury  as  to  whether  they  will  believe  impeached  witness : 
22  Ga.  479;  49/31.  May  impeach  by  discrepancy  between  witness's  testimony 
orally  and  his  evidence  in  answer  to  interrogatories :  49  Ga.  520.  May  impeach 
by  proof  of  contradictory  statements,  when  witness  says  he  does  not  recollect 
them:  1  Ga.  213.  To  impeach,  witness's  mind  should  be  called  to  time  and 
place  of  contrary  statements  made :  31  Ga.  688 ;  7/348,  428 ;  15/160.  And  re- 
jected unless  this  done:  33  Ga.  117.  Inadmissible  evidence  of  witness  on 
former  occasion,  not  to  be  introduced  to  impeach  him:  11  Ga.  616.  Letters 
should  be  exhibited  to  witness,  to  contradict  him  as  to:  12  Ga.  450.  Where 
impeaching  evidence  and  sworn  depositions,  need  not  ask  witness  whether  or 
not  he  has  made  the  declaration  intended  to  be  proven  :  14  Ga.  186.  Witness 
may  correct  any  mistaken  misstatement  he  makes  at  any  stage  of  the  proceed- 
ings: 14  Ga.  242.  Rule  of  no  leading  questions  applies  to  cases  of  impeaching 
testimony:  28  Ga.  395.  Deposition  of  witness  not  impeached  by  proof  of  con- 
tradictory statements  he  had  no  opportunity  to  explain,  and  which  stated  they 
were  not  true:  28  Ga.  507.  Deposition  of  witness  in  different  case  may  con- 
tradict his  oral  evidence :  30  Ga.  731.  Materiality  of  testimony  sought  to  be 
impeached  should  be  announced  for  court  to  decide,  and  the  impeaching  tes- 
timony used  for  no  other  purpose  than  that:  7  Ga.  467.    May  not  be  impeached 
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by  showing  he  made  a  statement  not  material  to  the  issue  :  43  Ga.  368.  Where 
magistrate  had  no  right  to  examine  defendant  to  obtain  contradictory  evi- 
dence :  54  Ga.  158.  Where  debtor  a  witness  for  claimant,  his  declarations  pre- 
vious to  trial  proved  to  impeach  him,  foundation  being  laid :  59  Ga.  711.  False 
accounts  of  prisoner  in  evidence  at  coroner's  inquest :  60  Ga.  258.  Contradict- 
ory testimony  of  a  witness  in  a  former  trial :  66  Ga.  584. 

Deed  properly  admitted  here,  to  contradict  testimony  as  to  advance  for  pur- 
chase of  land  :  75  Ga.  366. 

Where  witness  impeached  in  material  matter,  jury  may  nevertheless  credit 
him  as  to  other  matters :  93  Ga.  488. 

Plaintiff  testifying  that  defendant  remained  silent  when  another  charged 
him  with  crime,  and  defendant  and  the  other  person  swearing  the  contrary; 
testimony  of  still  another,  corroborating  plaintiff,  admissible  to  impeach  de- 
fendant's witness :  81  Ga.  640;  see  also  69  Ga.  72,  73. 

§5292.  (3871,3872,8875.)  By  contradictory  statements.  A  witness 
may  be  impeached  by  contradictory  statements  previously  made  by 
him  as  to  matters  relevant  to  his  testimony  and  to  the  case.  Before 
contradictory  statements  can  be  proved  against  him  (unless  they  are 
written  statements,  made  under  oath  in  connection  with  some  judi- 
cial proceedings),  his  mind  should  be  called  with  as  much  certainty 
as  possible  to  the  time,  place,  person,  and  circumstances  attending 
the  former  statement;  and  if  in  writing,  the  same  should  be  shown 
to  him,  or  read  in  his  hearing,  if  in  existence;  and  to  lay  this  foun- 
dation, he  may  be  recalled  at  any  time.  When  thus  impeached,  he 
may  be  sustained  by  proof  of  general  good  character,  the  effect  of 
the  evidence  to  be  determined  by  the  jury. 

Eule  stated,  as  to  first  calling  witness's  attention  to  time,  place,  etc.:  15 
Ga.  160;  13/253;  34/549;  33/24,  117;  7/348,  428.  But  need  not  ask  witness 
whether  he  made  the  statements,  where  evidence  to  impeach  him  in  his  pre- 
viously sworn  depositions  in  same  case :  7  Ga.  467  ;  13/253.  Must  exhibit  the 
letter  to  witness :  12  Ga.  450.  When  an  affidavit  could  not  be  used  to  affect  a 
witness :  57  Ga.  553.  Evidence  as  to  general  good  character  where  it  is  im- 
peached :  12  Ga.  450.  The  nature  and  extent  of  the  corroborating  testimony 
establishing  how  far  impeached  witness  restored :  17  Ga.  465.  Jury  to  deter- 
mine how  far  belief  of  impeached  and  uncorroborated  witness  shall  go :  34 
Ga.  339  ;  31/557  ;  28/180 ;  22/479.  Impeached  by  witness's  own  disclosure : 
29  Ga.  268.  Erroneous  charge  of  the  court  as  to  effect  of  evidence  of  good 
character  restoring  witness's  credibility :  64  Ga.  159.  As  to  effect  of  absence 
of  supporting  evidence  to  sustain  impeached  witness:  61  Ga.  310,  311. 

Does  not  apply  to  testimony  contradicting  defendant's  statement  in  crim- 
inal case :  77  Ga.  734. 

General  good  character  admissible  to  rebut  proof  of  specific  immoral  acts: 
83  Ga.  507. 

Impeached  by  testimony  on  former  trial :  66  Ga.  584. 

Affidavit  of  witness  dead  at  time  of  trial,  inadmissible  to  show  contradict- 
ory statements  and  explain  testimony  by  depositions :  66  Ga.  18,  30. 

Agreed  brief  of  evidence  on  former  trial  used  to  show  contradictory  state- 
ments :  67  Ga.  589 ;  see  also  7  Ga.  471 ;  61/46. 

Witness  is  not  estopped  by  former  admissions  in  judicio  from  testifying  dif- 
ferently ;  his  credit  is  for  the  jury  :  71  Ga.  497. 
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Attorney  cannot  be  impeached  by  affidavit  of  illegality  drawn  by  him  and 
sworn  to  by  another:  71  Ga.  177. 

Impeached  by  showing  that  he  has  sworn  differently  or  failed  to  state 
material  facts  on  former  trial :  71  Ga.  177. 

Unusual  practice  to  read  testimony  to  impeach  and  then  withdraw  it,  but 
not  cause  for  new  trial:  71  Ga.  177. 

To  impeach  witness,  evidence  on  commitment  trial  proven  as  well  by  parol 
as  by  court's  memoranda:  76  Ga.  623. 

Defendant  in  fi.  fa.,  witness  for  claimant,  impeached  by  contradictory  state- 
ments :  73  Ga.  386. 

Defendant,  sued  on  account,  having  introduced  plaintiff's  sworn  schedule  of 
assets  attached  to  former  homestead  application,  wherein  debt  sued  on  did  not 
appear,  plaintiff  could  explain  that  it  was  omitted  because  deemed  uncollect- 
ible :  73  Ga,  586. 

Sayings  of  landlord  as  to  dealings  with  tenants,  etc.,  admissible  to  show 
that  his  acts  contradicted  his  statements :  75  Ga.  710. 

Irrelevant  answers  to  interrogatories,  though  at  variance  with  facts,  not  ad- 
missible to  impeach  witness  as  to  relevant  answers :  76  Ga.  54. 

Evidence  of  statements  by  witness,  conflicting  with  testimony,  admissible 
to  contradict :  77  Ga.  781. 

Declarations  of  witness  may  be  used  to  impeach  him,  but  not  to  establish 
facts  affirmed  thereby :  86  Ga.  392.  Thus,  that  engine  defective  not  established 
by  proof  that  engineer  so  stated  soon  after  accident,  though  he  now  denies  it: 
90  Ga.  630. 

Testimony  of  witness  may  be  attacked  by  showing  conduct  in  nature  of  in- 
consistent admissions :  91  Ga,  125. 

No  reversible  error  here  in  charge  on  method  of  sustaining  witness's  char- 
acter: 77  Ga.  563. 

Witness  interrogated  as  to  a  conversation,  entitled  to  give  whole  of  it  so  far 
as  pertinent:  82  Ga.  258. 

Foundation  laid  with  sufficient  certainty  here :  90  Ga.  125. 

Evidence  to  show  contradictory  statements,  properly  rejected  where  foun- 
dation not  laid  :  77  Ga.  74 ;  81/176. 

Where  affidavit  or  interrogatories  in  same  case  used  to  impeach,  foundation 
need  not  be  laid  :  72  Ga.  539. 

$5159.  §5293.   (3871,3873,3874.)    By  proof  of  general  bad  character.      A 

witness  may  be  impeached  as  to  his  general  bad  character.  The  im- 
peaching witness  should  be  first  asked  as  to  his  knowledge  of  the 
general  character  of  the  witness,  and  next  as  to  what  that  character 
is,  and  lastly  he  may  be  asked  if,  from  that  character,  he  would  be- 
lieve him  on  his  oath.  The  witness  may  be  sustained  by  similar 
proof  of  character.  But  the  particular  transactions,  or  the  opinions 
of  single  individuals,  cannot  be  inquired  of  on  either  side,  except 
upon  cross-examination  in  seeking  for  the  extent  and.  foundation  of 
the  witness's  knowledge. 

Proof  of  being  a  common  prostitute,  to  impeach  credibility :  3  Ga.  417.  No 
proof  of  general  character  where  witness  discredited  as  to  a  particular  act:  12 
Ga.  450.  When  not  for  this  cause:  24  Ga.  461.  Not  by  proof  of  being  a  gam- 
bler: 22  Ga.  40.  Not  that  witness  used  laudanum,  unless  show  witness's  mind 
impaired  thereby  and  under  its  influence  when  testimony  taken :  26  Ga.  528. 
Not  by  single  act  of  bastardy :  30  Ga.  888.    Moral  turpitude:  48  Ga.  193.    But 
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see  57  Ga.  284.  By  general  bad  character,  but  not  by  special  acts  of  adultery : 
61  Ga.  305.  What  proper  questions  to  ask  :  18  Ga.  17  ;  12/591.  Section  referred 
to  and  construed :  53  Ga.  324,  325.  What  admissible  to  sustain :  16  Ga.  7.  See 
53  Ga.  324,  325 ;  64/348. 

Cannot  sustain  by  proof  of  character  where  witness  impeached  by  disprov- 
ing truth  of  his  evidence :  93  Ga.  480. 

To  prove  conviction  in  another  court,  incomplete  transcript  not  sufficient. 
Exemplification  of  docket  entry,  plea  of  guilty,  and  judgment  thereon,  not 
admissible  to  discredit  witness  as  convict,  without  copy  of  indictment,  or 
proof  of  its  contents  if  lost :  79  Ga.  253. 

Where  sought  to  impeach  witness  by  causing  her  to  testify  she  had  pleaded 
guilty  to  assault  and  battery,  competent  to  rebut  by  showing  reason :  68  Ga. 
360. 

Where  character  not  involved  in  suit  and  no  impeachment  attempted,  evi- 
dence of  plaintiff's  good  character  inadmissible :  85  Ga.  752-756. 

See  notes  to  section  5159. 

Not  competent  on  direct  examination  to  impeach  chastity  or  credibility,  by 
evidence  of  particular  statement  made  by  relative :  91  Ga.  254. 

Witness  may  be  discredited  by  proof  of  general  bad  character,  but  not  by 
specific  acts  of  adultery  :  79  Ga.  574;  citing  60  Ga.  509. 

Evidence  of  bad  character  of  witness  not  introduced,  inadmissible:  72  Ga. 
203. 

Larceny  is  crimen  falsi;  record  of  conviction  of  larceny  admissible  to  dis- 
credit witness:  73  Ga.  251. 

Evidence  of  good  character  inadmissible  when  no  attack  on  witness:  72 
Ga.  203. 

Witness  sustained  by  proof  of  a  declaration  :  72  Ga.  539. 

Particular  transaction  not  shown  on  cross-examination,  by  hearsay:  77  Ga. 
563. 

Charge  as  to  impeaching  witness  and  sustaining  his  credit  by  proof  of  gen- 
eral character :  91  Ga.  255. 

§5294.    Credibility  of  witnesses.      The  credibility  of  a  witness  is  a$$5i46,5i59. 
matter  to  be  determined  by  the  jury  under  proper  instructions  from 
the  court. 

See  general  note  after  section  5328,  catchword  "Witnesses"  :  68  Ga.  87. 

Unless  requested,  court  not  bound  to  charge  on  weight  to  be  given  impeached 
witness:  72  Ga.  539;  nor  on  credibility  of  witnesses  or  mode  of  impeachment: 
83  Ga.  207. 

Bias  goes  to  credit  of  witness,  and  question  solely  for  jury :  77  Ga.  576. 

Weight  of  all  evidence  is  for  jury,  under  court's  instructions:  77  Ga.  87. 

Credit  of  witnesses  is  for  jury :  91  Ga.  87. 

No  impeaching  evidence,  law  presumes  all  witnesses  who  testify  under  oath 
are  worthy  of  belief,  etc. :  91  Ga.  278. 

Weight  of  testimony,  proper  charge  as  to  number  of  witnesses,  manner  of 
testifying,  interest,  opportunities,  etc. :  95  Ga.  68,  69. 

§5295.    What  credit  to  impeached  witness.  When  a  witness  is  success- |j  ^- 46|g 
fully  contradicted  as  to  a  material  matter,  his  credit  as  to  other 72  Ga- 254- 
matters  is  for  the  jury.      But  if  a  witness  swear  willfully  and  know- 
ingly falsely,  his  testimony  ought  to  be  disregarded  entirely,  unless 
corroborated  by  circumstances,  or  other  unimpeached  evidence.     It 
is  for  the  jury  to  determine  the  credit  to  be  given  his  testimony 
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where  impeached  for  general   bad  character  or  for   contradictory 
statements  out  of  court. 

Witness  not  sustainable  by  proof  of  other  statements  consistent  with  his 
evidence :  93  Ga.  456. 

When  impeached  witness  not  to  be  believed,  unless  corroborated  by  others 
or  by  circumstances :  72  Ga.  254. 

What  testimony  of  impeached  witness  should  be  disregarded  by  jury,  unless 
witness  sustained:  91  Ga.  255.- 


ARTICLE  5. 

PUBLIC    EXCLUDED   WHEN. 

ActsM.89o-i,  §5296.  When  evidence  vulgar,  etc.  During  the  trials  in  the  superior 
1895,  p.  50.  courts,  and  all  other  courts  and  trials  occurring  in  this  State,  of 
any  case  of  seduction  or  divorce,  or  other  case  where  the  evidence  is 
vulgar  and  obscene,  or  relates  to  the  improper  acts  of  the  sexes,  and 
tends  to  debauch  the  morals  of  the  young,  the  presiding  judge  shall 
have  the  right,  in  his  discretion  and  on  his  own  motion,  or  on  motion 
of  plaintiffs  or  defendants,  or  their  attorneys,  to  hear  and  try  the 
said  case  after  clearing  the  court-room  of  all  or  any  portion  of  the 
audience. 

Notes  from  Code  of  1882 : 

General  Note  on  Examination  op  Witnesses. — Applicable,  evidence  ought 
to  be,  to  some  point  made  in  the  pleadings,  to  be  admitted:  25  Ga.  714,  479. 

Assumption,  in  question,  that  witness  has  made  a  statement  which  he  says 
he  has  not  made,  improper:  24  Ga.  583. 

Attorney,  where  communications  to,  were  not  privileged:  47  Ga.  25. 

Behavior  of  witness  unbecoming,  duty  of  court  to  reprove  him  :  27  Ga.  288. 

Belief,  witness  cannot  state,  without  giving  facts  on  which  founded:  20  Ga. 
600. 

Character,  party  cannot  support  testimony  of  his  own  witness  before  at- 
tacked for  want  of:  28  Ga.  277. 

Child,  when  examined  by  court  and  pronounced  incompetent  to  testify,  not 
reversed,  except  for  flagrant  error:  47  Ga.  524. 

Collateral  fact,  witness  swearing  falsely  as  to,  what  effect  on  his  testimony : 
52  Ga.  633 ;  see  also  23  Ga.  576,  304. 

Contradictory  statements,  party  cannot  support  testimony  of  his  own  wit- 
ness because  of,  before  attacked  :  28  Ga.  277. 

Conversation,  that  witness  did  not  hear  all  of,  no  objection  to  stating  what 
he  did  hear:  45  Ga.  225. 

Criminal  cases,  no  evidence  introduced  in,  against  defendant  after  case  has 
been  submitted  to  jury  by  both  sides:  8  Ga.  177.  As  to  introduction  of  evi- 
dence after  statement  by  solicitor-general  that  evidence  is  closed  :  11  Ga.  92. 

Disci*etion  of  court,  reopening  of  case  in,  after  it  has  been  closed:  14  Ga. 
145,  207  ;  22/432 ;  27/96 ;  29/450.  No  limit,  but  as  to  introduction  of  testimony 
by  way  of  reply,  etc. :  19  Ga.  569.  Reopening  case  after  argument  begun  for 
introduction  of  evidence:  10  Ga.  143;  23/191;  24/384;  25/576;  26/704;  30/121; 
47/599. 
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Examination  of  witnesses,  as  to:  See  Rule  60  of  superior  court.  Previous 
examination  of  witness,  taken  down  by  magistrate,  when  admissible  as  evi- 
dence :  19  Ga.  402. 

Feelings  as  to  a  party,  witness  may  be  interrogated  as  to :  9  Ga.  121. 
Impeaching  witness,  after  testimony  offered  for  purpose  of,  testimony  may 
be  introduced  to  establish  truth  of  what  witness  testified  to :  16  Ga.  200.  Im- 
peached witness  may  be  recalled  and  asked  leading  questions :  22  Ga.  499.  A 
woman  cannot  be  impeached  as  a  witness  by  proving  she  is  a  common  prosti- 
tute :  24  Ga.  461. 

Introduction  of  evidence,  order  of,  is  for  discretion  of  the  court :  17  Ga.  106. 

Leading  questions,  asking,  on  direct  examination  is  a  matter  for  discretion 
of  the  court :  20  Ga.  155. 

Mistake,  witness  may  be  allowed  to  correct,  at  any  stage  of  the  trial :  14  Ga. 
242.  Honest,  of  party  or  counsel  in  omitting  to  introduce  necessary  evidence, 
etc. :  10  Ga.  143. 

Nonsuit,  almost  a  matter  of  course  to  let  in  evidence  to  save :  25  Ga.  631. 

Opinion,  witness  may  give  a  reason  for:  27  Ga.  288.  Expert  can  give,  only 
on  facts  proved,  and  not  on  the  opinions  of  other  witnesses:  28  Ga.  237. 

Party  a  witness,  and  willing  to  answer  questions  of  opposing  counsel,  right 
to  restrain  him  if  his  own  counsel  objects :  39  Ga.  124. 

Physical  condition  of  witness  such  that  he  cannot  speak  audibly,  sworn  offi- 
cer may  communicate  his  testimony :  25  Ga.  515. 

Practice,  rule  of,  as  to  examination  of  witnesses  :  14  Ga.  242 ;  17/303. 

Reason,  witness  may  state  as,  why  he  is  confident  that  he  had  stated  same 
thing  to  third  party,  etc. :  40  Ga.  511. 

Recalled,  witness  may  be,  to  explain  and  affirm  evidence :  19  Ga.  228 ;  20/156 ; 
22/499.     Refusal  to  recall  witness  error,  when :  27  Ga.  382. 

Reluctant  witnesses,  privilege  of  counsel  and  duty  of  court  to  propound 
such  questions  to,  as  will  strip  them  of  subterfuge,  etc. :  19  Ga.  425. 

Separation  of  witnesses  in  State  cases,  correct  and  salutary  practice,  etc.: 
27Ga.288. 

Notes  from  decisions  since  Code  of  1882 : 

Claim  case,  counsel  for  plaintiff  and  defendant  both  permitted  to  examine 
witness  in  claim  case :  75  Ga.  800. 

Credibility,  no  impeaching  evidence,  law  presumes  all  witnesses  who  testify 
under  oath  are  worthy  of  belief,  etc. :  91  Ga.  278.  See  notes  to  sections  5294 
and  5295. 

Discretion  of  court  in  allowing  witness  to  explain  his  testimony,  almost  un- 
limited :  77  Ga.  553.  Allowing  witness  recalled  after  argument  begun,  in  discre- 
tion of  court :  76  Ga.  220.  Where  refusing  to  reopen  case  was  no  abuse  of :  78 
Ga.  143.  Court  may,  in  its  discretion,  admit  testimony  not  in  rebuttal,  after 
defendant's  testimony  in :  85  Ga.  373,  297.  Discretionary  with  judge  to  reopen 
case  for  more  testimony  after  plaintiff  closed  and  motion  for  nonsuit  argued : 
92  Ga.  772.  So  also  during  concluding  argument :  79  Ga.  588 ;  see  also  75  Ga. 
645;  68/229.  Reopening  case  is  entirely  discretionary,  not  matter  of  right: 
73  Ga.  788.  Especially  where  evidence  offered  cumulative :  75  Ga.  762.  See 
notes  above,  and  general  note  after  section  4338. 

Examination  by  judge  of  witness,  proper,  when  necessary  to  bring  out  the 
truth :  95  Ga.  244. 

Interrogatories,  requirements  as  to  nature  of  questions  in,  not  applicable  to 
oral  examination  in  court:  81  Ga.  94.  General  questions  proper,  whether  wit- 
ness a  party  or  not :  81  Ga.  94. 

Law,  answer  of  witness  to  question,  propounding  a  proposition  of  law,  prop- 
erly disallowed;  86  Ga.  475. 
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Eebuttal,  where  railroad,  in  defense,  offered  evidence  to  show  general  good 
condition  of  its  engines,  plaintiff  in  rebuttal,  allowed  to  show  that  on  previous 
occasions  company's  engines  emitted  sparks  which  were  capable  of  producing 
fires,  as  in  this  case :  90  Ga.  11. 


CHAPTER  6. 

OF   INTERROGATORIES   AND    DEPOSITIONS. 


ARTICLE  1. 

COMMISSIONS,  HOW  ISSUED  AND  RETURNED. 

ACobb9265.      §5297.   (3877.)     Who  m,ay  be  examined  on  interrogatories.     A  witness 
$4132.         may  be  examined  on  interrogatories,  by  commission,  at  the  instance 
of  either  party,  in  any  civil  cause  pending  in  any  court  in  this  State, 
when  either  of  the  following  states  of  facts  exists: 

Does  not  apply  to  criminal  cases :  4  Ga.  335.  May  examine  witness  twice  by 
same  party  in  same  case :  24  Ga.  518.  Interrogatories  should  show  on  what 
grounds  the  commission  sought :  4  Ga.  360. 

1.  Where  the  witness  resides  out  of  the  county. 

Stated:  26  Ga.  293.  But  not  on  this  ground,  where  witness  in  the  county 
where  suit  is,  and  his  attendance  be  compelled  by  subpoena:  6  Ga.  178. 

Interrogatories  not  excluded  because  certificate  fails  to  state  where  evidence 
taken,  same  appearing  in  caption:  76  Ga.  575. 

Acobbn266       ^'  Where,  from  the  condition  of  his  health,  from  age  or  otherwise, 
Act  1838      he  cannot  attend  the  court,  or,  from  the  nature  of  his  business  or 

Cobb,  268.  '         ' 

Acts^i858,  occupation,  it  is  not  possible  to  secure  his  personal  attendance  with- 
out manifest  inconvenience  to  the  public  or  to  third  persons — such 
as  postmasters,  public  carriers,  physicians,  school-teachers,  etc. 

Stated :  26  Ga.  292.  Where  not  within  terms  of  this  law  on  ground  of  sick- 
ness :  9  Ga.  301.  Where  court  required  the  presence  of  the  witness,  although 
interrogatories  taken  under  this  section :  53  Ga.  339. 

3.  Where  the  witness  is  about  to  remove  from  the  county,  or  is 
about  to  leave  home  on  business,  for  a  sojourn  or  a  tour,  which  will 
extend  beyond  the  term  of  the  court. 

Not  when  liable  to  a  subpoena  when  trial  comes  on  :  6  Ga.  178. 
Acobb2267       4.  All  female  witnesses. 

See  41  Ga.  672. 

Female  witness  not  required  to  attend  court:  77  Ga.  192. 

Whatever  reason  was  for  examining  colored  female  (alleged  to  be  of  bad  char- 
acter) by  interrogatories,  court  could  have  produced  her  for  good  cause  shown : 
83  Ga.  356 ;  citing  77  Ga.  192,  198 ;  82/719. 
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Female  witness  may  be  compelled  to  attend  court  in  person,  upon  good  rea- 
son shown  :  85  Ga.  297. 

5.  Where  he  is  the  only  witness  to  a  material  point  in  the  case.      ^ct|0!851 2' 
§5298.   (8878.)  If  the  facts  cease  to  exist,  depositions  excluded.    If  the 
state  of  facts  on  which  the  commission  issued  ceases  to  exist  before 
the  trial  of  the  cause,  and  the  witness  is  then  accessible  by  subpoena, 
the  testimony  taken  on  interrogatories  cannot  be  used. 

Stated :  6  Ga.  178. 

Error  to  permit  interrogatories  of  non-resident  to  be  read  to  jury,  witness 
being  then  in  court,  although  at  instance  of  other  party :  92  Ga.  187. 

Depositions  under  section  5315  may,  in  court's  discretion,  be  read  in  evi- 
dence, although  witness  at  trial :  95  Ga.  584. 

§5299.   (3879.)  Mode  of  obtaining  commission.     The  party  seeking  ^^b^es. 
to  examine  a  witness  by  commission  must  prepare  written  interrog-  ^j^1.875' 
atories  sufficiently  explicit  to  inform  the  other  party  of  the  nature  ^5663, 
of  the  testimony  sought  and  expected,  and  yet  not  liable  to  the  ob- 
jection of  being  leading  questions,  which  must  also  state  the  resi- 
dence of  the  witness,  and  must  serve  a  copy  of  such  interrogatories 
on  the  opposite  party,  or  his  attorney,  with  a  notice  of  the  time  of 
filing.      The  original  interrogatories  shall  then  be  filed  in  office  and 
there  remain  for  ten  days,  during  which  time  cross-interrogatories 
may  be  filed.     At  the  expiration  of  ten  days  a  commission  shall  issue 
by  the  clerk  (or  presiding  judge,  if  no  clerk),  for  the  examination 
of  such  witness  upon  the  interrogatories. 

Clerk's  duty  under  Act  of  1799:  5  Ga.  335.  Where  read,  although  different 
case  stated,  at  head  of  answer,  from  interrogatories  and  commissions:  24  Ga. 
384.  When  filed  and  service  acknowledged  :  31  Ga.  47.  To  be  leading,  must 
suggest  the  answer:  33  Ga.  275.  And  whether  leading,  rests  in  sound  discre- 
tion of  the  court :  51  Ga.  410. 

Interrogatories  rejected  as  leading,  asking  conclusions  of  witness  and  seek- 
ing secondary  evidence :  67  Ga.  58. 

Interrogatory  need  not  show  use  party  expects  to  make  of- answer:  67  Ga. 
228. 

If  residence  of  witness  known,  it  should  be  stated  in  interrogatories:  68  Ga. 
459. 

Not  objectionable  because  notice  served  after  interrogatories  filed :  77  Ga. 
719. 

Requirements  as  to  nature  of  questions,  not  applicable  to  oral  examination 
in  court.   General  questions  proper,  whether  witness  a  party  or  not :  81  Ga.  94. 

Where  interrogatory  assumes  existence  of  material  fact  and  suggests  an- 
swer, leading:  92  Ga.  285. 

Direct  interrogatory  added  without  notice  toother  party,  after  interrogato- 
ries crossed,  disregarded  :  92  Ga.  354. 

§5300.  (3880.)  Without  service.  If  in  any  case  the  opposite  party 
is  beyond  the  jurisdiction  of  the  court,  or  cannot  be  found,  and  is 
not  represented  by  attorney,  a  notice  at  the  court-house  door  for  ten 
days  of  the  filing  of  the  interrogatories,  shall  authorize  a  commission 
to  issue. 
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S528'2-  §5301.   (3881.)  If  there  are  several  parties.     If  there  ^are  more  than 

one  party  opposing,  and  they  have  not  a  joint  interest,  but  several 
independent  interests  are  represented  by  different  attorneys,  copies 
must  be  served  upon  each,  and  the  right  to  file  cross-interrogatories 
belongs  to  each.  In  every  case  the  court  should  see  that  the  party 
really  to  be  affected  by  the  evidence  has  an  opportunity  of  cross- 
*  examination. 

Relevant  cross-interrogatories  should  be  answered,  or  all  the  interrogatories 
withheld  from  the  jury :  1  Ga.  551 ;  7/348.  Witness  answering  according  to 
reasonable  understanding  of  cross-interrogatories,  sufficient :  8  Ga.  421.  Where 
party  benefited  by  failure  of  witness  to  answer  cross-interrogatories  fully,  he 
cannot  complain :  14  Ga.  277.  Substantial  answering  of  cross-interrogatories 
is  sufficient:  14  Ga.  242;  41/117;  49/31.  Where  discrepancy  between  answer 
to  direct  and  cross-interrogatory  excluded  both :  19  Ga.  569.  An  immaterial 
cross-question  unanswered  did  not  exclude  the  evidence :  44  Ga.  266 ;  32/546, 
325.  Party  cross-examining  may  withdraw  his  cross-question :  6  Ga.  365 ; 
53/546;  57/336. 

Cross-interrogatory  substantially  answered  by  immediate  response,  or  ref- 
erence to  answers  to  direct  interrogatory,  sufficient :  66  Ga.  39 ;  see  also  68  Ga. 
744;  17/558. 

See  notes  to  section  5314. 

ACobb!269.  §5302.  (3882.)  Appointment  of  commissioners.  Commissions  shall 
^5663,  issue  generally  in  blank,  allowing  the  party  to  select  his  commis- 
sioners; but  in  any  case  the  opposite  party  shall  have  the  privilege 
of  naming  two  competent  commissioners,  whose  names  shall  be  in- 
serted in  the  commission,  and  one  of  whom  shall  act  in  the  execu- 
tion thereof,  unless  a  good  and  sufficient  reason  be  shown  for  his 
failure. 

Failure  of  commissioners  to  insert  their  names  in  the  blank  does  not  vitiate, 
it  appearing  in  the  return  who  are  the  commissioners :  20  Ga.  108.  Commis- 
sioners to  take  interrogatories  are  officers  of  court,  and  presumed  they  do  their 
duty,  and  may  employ  some  third  party  to  do  their  clerical  work:  64  Ga.  780. 
An  attorney  may  be  a  commissioner,  and  all  appearing  in  one  handwriting  did 
not  avoid  it:  33  Ga.  117. 

Acts  1868,  §5303.  (3883.)  Who  may  act.  No  person  is  competent  to  act  as 
commissioner  who  would  be  incompetent  as  a  juror  on  account  of 
relationship,  or  as  a  witness  on  account  of  interest,  nor  will  the  at- 
torney of  the  party,  or  his  clerk,  or  an  agent  paid  to  discharge  this 
duty,  be  a  competent  commissioner.  A  commissioner,  like  a  judge, 
should  stand  perfectly  impartial  between  the  parties.  Reasonable 
compensation  may  be  paid  to  the  commissioners,  but  not  more  than 
two  dollars  per  day  shall  be  taxed  as  costs  against  the  party  cast  in 
the  suit. 

Clerk  of  counsel  for  party  suing  out  the  interrogatories,  not  competent:  5 
Ga.  335.  So  is  a  student  at  law  in  an  attorney's  office  incompetent  to  act  as 
commissioner:  5  Ga.  424.  Neither  can  a  son  of  the  attorney  for  the  party  act: 
19  Ga.  404.    One  unable  to  write  is  incompetent  to  act:  23  Ga.  4.    An  attor- 
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ney  other  than  jounsel  for  parties,  and  not  interested,  may  act:  33  Ga.  117; 
28/188.  Presence  of  counsel  or  parties  avoids :  8  Ga.  427.  Where  one  commis- 
sioner may  recover  for  fees  of  another :  57  Ga.  384.  Section  referred  to  and 
construed:  64  Ga.  782.  Abbreviations  in  names  of  commissioners,  sufficient: 
23  Ga.  17. 

Objection  to  answer  because  commissioner  was  agent  of  defendant,  etc.,  too 
late  here :  92  Ga.  265 ;  see  also  section  5314. 

§5304.  (3884.)  How  executed.  No  party,  or  his  counsel,  or  his 
agent,  or  other  person  on  his  behalf,  should  be  present  at  the  execu- 
tion of  the  commission,  and  everything  attending  the  execution 
should  show  a  perfect  impartiality  and  freedom  from  bias. 

Questions  put  to  witness  and  answered  by  attorney,  vitiating:  8  Ga.  421. 
Presence  of  an  agent  vitiating:  14  Ga.  70.  Party  seeking  the  interrogatories 
in  next  room  to  where  taken,  with  door  open,  avoids  them :  24  Ga.  384.  Same 
rule  if  party  in  the  room:  19  Ga.  630.  Son  of  the  attorney  a  commissioner, 
avoids:  19  Ga.  404.  Answers  to  cross-interrogatories  as  to  who  were  present: 
32  Ga.  507,  546.  Does  not  apply  where  the  witness  is  a  party  to  the  suit :  41 
Ga.  675. 

Objection  because  party  present  at  execution,  too  late  when  urged  at  trial, 
without  notice  to  opposite  party :  77  Ga.  584 ;  see  also  section  5314. 

Answers  cannot  be  used  where  plaintiff  was  present  at  execution  of  com- 
mission: 67  Ga.  58. 

§5305.  (3885.)  Compelling  witnesses  to  answer.  If  a  witness  refuses  ^obt^tw 
to  appear  before  the  commissioners,  or  to  answer  the  interrogatories,  Acobb4269 
upon  the  certificate  of  one  of  the  commissioners,  or  the  affidavit  of 
the  party  or  his  attorney  to  the  fact,  presented  to  a  judge  of  the  su- 
perior court,  or  the  ordinary,  it  shall  be  his  duty  to  issue  an  order 
to  the  sheriff,  his  deputy,  or  any  constable,  to 'arrest  the  witness  and 
bring  him  before  such  judge  or  ordinary,  and,  after  hearing  his  ex- 
cuse and  examining  the  interrogatories  to  see  that  the  same  are  legal, 
he  shall  order  the  said  witness  to  be  lodged  in  jail  until  he  answers 
the  same.  This  provision  shall  extend  to  commissions  sent  from 
the  courts  of  other  States  or  the  United  States. 

Cited :  91  Ga,  808. 

§5306.  (3886.)  Where  to  be  examined.  No  female  witness  shall  be 
required  to  leave  her  home  to  appear  before  commissioners,  nor  shall 
any  witness  be  required  to  go  out  of  the  county,  or  more  than  ten 
miles  from  his  residence;  and  any  witness  leaving  his  home  to  be 
examined  shall  have  the  fees  of  a  witness  subpoenaed  and  attending 
the  court. 

§5307.  (3887.)  Writing  out  their  own  answers.  Witnesses  may  write 
out  their  own  answers  in  the  presence  of  the  commissioners,  and  by 
their  consent,  but  in  no  other  way  shall  they  prepare  the  same;  and 
if  the  witnesses  answer  from  written  memoranda,  such  memoranda 
shall  be  sent  with  the  commission,  and  the  fact  certified  by  the 
commissioners. 


§  5308  SIXTH  TITLE.— CHAPTER  6,  ARTICLE  1.  1556 

Of  interrogatories  and  depositions;  commissions,  how  issued  and  returned. 

Caption  in  handwriting  of  party,  but  answers  to  interrogatories  in  witness's 
handwriting,  is  sufficient:  17  Ga.  622.  Commissioners  may  have  other  clerical 
force  to  write  out  the  answers :  64  Ga.  782.  Although  the  witness  may  not  at- 
tach the  memoranda  used,  it  does  not  avoid  all  the  answers :  44  Ga.  278 ; 
41/231. 

Interrogatories  not  ruled  out  because  witness  not  attach  merchant's  books 
■  of  account,  then  in  another  State ;  not  required  to  attach  books :  66  Ga.  446. 

Failure  to  attach  letter  to  answer,  which  would  not  have  benefited  objec- 
tor, not  ground  for  rejecting  answers :  68  Ga.  341. 

Failure  to  attach  memoranda  is  an  objection  to  the  execution,  and  must  be 
made  in  writing  and  on  notice  before  trial :  70  Ga.  589. 

Does  not  apply  to  affidavit  read  to  witness,  about  which  she  was  asked  if 
she  did  not  make  it,  oral  examination  being  had  by  counsel  for  both  sides  and 
taken  down  by  commissioner :  79  Ga.  304. 

Affidavit  sworn  to  be  true  in  depositions  subsequently  taken,  not  admissi- 
ble unless  attached  thereto :  85  Ga.  297. 

Acts  1895,  §5308.  (3888.)  Duty  of  commissioners.  The  answers  should  be  made 
under  oath  and  certified  to  be  so  taken.  They  should  be  written 
out  plainly,  and  be  full  and  explicit  to  all  the  direct  and  cross-inter- 
rogatories; they  should  be  signed  by  the  witness  and  attested  offici- 
ally by  the  commissioners  named  in  the  commission,  and  the  place 
of  execution  should  also  appear.  The  interrogatories,  answers,  and 
commissions  should  then  be  sealed  up  in  an  envelope  with  the  names 
of  the  commissioners  written  across  the  seal  and  directed  to  the 
officer  of  the  court  whence  the  commission  issued.  The  package  can 
be  sent  by  mail  or  express,  or  intrusted  to  the  party,  or  some  private 
hand.  The  postmaster  or  agent  of  the  express  company  receiving  it 
from  the  commissioner  must  certify  to  the  fact;  and  the  postmaster 
delivering  it  to  the  court  must  certify  to  its  reception  by  due  course 
of  mail,  and  the  agent  of  the  express  company  delivering  it  to  the 
court  must  certify  to  its  reception  by  due  course  of  express.  In  case 
the  package  is  intrusted  to  the  party  or  some  private  hand,  the  per- 
son receiving  and  delivering  it  in  court  must  make  affidavit  of  the 
fact  and  of  its  freedom  from  alteration. 

Answer,  when  substantially  to  whole  question,  held  sufficient:  26  Ga.  332; 
41/117;  49/31.  To  cross-interrogatories,  not  full  enough  and  re-execution  or- 
dered :  57  Ga.  336.  Where  not  ruled  out  because  question  not  fully  answered  : 
41  Ga.  232 ;  45/416. 

See  Rule  36  of  the  superior  court.  Formerly  the  place  where  taken  need  not 
be  stated  :  23  Ga.  132.  But  the  place  where  taken  should  be  set  forth :  52  Ga. 
126 ;  53/162.  Where  answers  added  by  witness  under  new  jurat  were  ex- 
cluded :  46  Ga.  602. 

Cross-interrogatory  substantially  answered  by  immediate  response,  or  ref- 
erence to  answers  to  direct  interrogatory,  sufficient :  66  Ga.  39  ;  see  also  17  Ga. 
558. 

Answers  of  plaintiff's  witness  to  direct  interrogatories  not  rejected  at  in- 
stance of  defendant  because  not  full  enough :  68  Ga.  341. 

Where  answer  to  cross-interrogatory  merely  referred  to  answers  to  direct 
interrogatories,  held  sufficient:  68  Ga.  744. 


1557  SIXTH  TITLE.— CHAPTER  6,  ARTICLE  1.      §§5309,  5310 

Of  interrogatories  and  depositions;  commissions,  how  issued  and  returned. 

Exception  to  cross-interrogatory  as  insufficiently  answered,  must  appear 
taken  in  time  and  properly :  81  Ga.  429 ;  see  also  89  Ga.  486 ;  66/367 ;  92/93.  See 
section  5314. 

Place  of  execution  not  appearing,  inadmissible :  71  Ga.  632. 

Place  of  execution  stated,  as  "Georgia,  Harris  county,"  sufficient:  73 
Ga.  386. 

Court's  ruling,  rejecting  interrogatories  for  omission  of  place  of  execution, 
presumed  correct :  77  Ga.  176. 

Failure  to  answer  question  expressly,  not  authorize  suppression :  77  Ga.  192. 

Not  presumed  that  wrong  witness  examined,  though  not  recited  that  one 
examined  was  one  named  in  caption.  Return  need  not  have  caption  to  an- 
swers ;  though  place  of  execution  must  appear,  sufficient  if  ascertainable  from 
return  with  due  certainty  :  79  Ga.  810. 

Witness  examined  by  interrogatories  is  prima  facie  competent ;  evidence 
pro  and  con.  as  to  sanity,  for  jury :  81  Ga.  76. 

In  suit  for  royalty  on  private  prescription,  secret  of  which  was  not  asked 
when  royalty  contracted  for,  plaintiff  not  compelled  to  disclose  secret  in  answer 
to  interrogatory  :  81  Ga.  299. 

Deputy-clerk  may  receive  interrogatories :  84  Ga.  519. 

Misrecital  in  interrogatories,  as  to  court  from  which  commission  issued,  not 
exclude,  when :  84  Ga.  519. 

Interrogatories  from  city  court,  received  by  deputy-clerk  thereof,  not  re- 
jected though  addressed  to  clerk  superior  court ;  one  person  being  clerk  of  both : 
84  Ga.  519. 

Mistake  of  commissioners,  in  writing  "of"  where  witness  meant  "off,"  re- 
quired new  trial :  90  Ga.  4. 

§5309.  (3889.)  Reception  and  delivery  of  interrogatories.  Whenever  Acts  1882-3, 
any  package  containing  interrogatories  or  depositions  shall  be  re-§566?. 
ceived  by  mail,  the  postmaster  of  the  office  to  which  they  are  directed 
shall  immediately,  upon  their  receipt,  indorse  upon  the  package  the 
fact  of  its  reception  by  due  course  of  mail,  and  at  once  deliver  the 
package  to  the  clerk,  or  presiding  judge,  or  justice  of  the  court  to 
whom  it  is  directed. 

Construed :  78  Ga.  749. 

Where  were  inadmissible  because  no  proper  custody  of  the  interrogatories 
or  receiving  of  them  in  open  court :  46  Ga.  146.  Entry  of  clerk  entered  nunc 
pro  tunc,  as  to  interrogatories  received  in  open  court :  61  Ga.  120.  Cited :  71 
Ga.  636. 

§5310.  By'  whom  and  how  received  and  opened.  The  clerk  or  presid- 
ing judge  or  justice  of  the  court  shall  receive  all  such  packages, 
either  in  term  time  or  vacation,  indorsing  thereon  from  whom  re- 
ceived and  the  time  of  reception;  if  received  in  vacation,  it  shall  be 
the  duty  of  said  clerk,  judge  or  justice  to  file  the  same  away  with 
the  seal  unbroken  until  the  next  regular  term  of  the  court.  Said 
package  may  be  opened  at  any  time  by  consent  in  writing  of  counsel 
for  both  sides. 

Main  purpose  of  Act  of  September  26th,  1883,  to  authorize  deposit  of  inter- 
rogatories in  clerk's  office  in  vacation  ;  delivery  to  clerk  by  mail-carrier,  sub- 
stantial compliance :  78  Ga.  749. 


§§5811-5313      SIXTH  TITLE.— CHAPTER  6,  ARTICLE  2.  1558 

Waiver  of  commission. 

Written  consent  of  parties  to  opening  interrogatories  waived  objections  ap- 
parent on  outside  of  package  :  78  Ga.  749. 

§5311.  (3889.)  How  received  and  disposed  of.  The  package  thus 
forwarded  arid  when  thus  received  shall  become  an  office  paper,  to 
be  used  by  either  party  under  the  direction  of  the  court. 

Where  were  inadmissible  because  no  proper  custody  of  the  interrogatories 
or  receiving  of  them  in  open  court:  46  Ga.  146.  Entry  of  clerk  entered  nunc 
pro  tunc,  as  to  interrogatories  received  in  open  court:  61  Ga.  120. 

After  commission  executed  and  returned,  interrogatories  are  office  papers, 
and,  if  lost,  copy  may  be  established  instanter:   74  Ga.  664. 

§$5136,5665.  §5312.  (3890.)  Failing  to  return,  a  contempt.  A  commission  once 
executed  must  be  returned,  and  a  party  failing  to  return,  or  will- 
fully abstracting  such,  shall  be  attached  for  contempt,  and  other- 
wise dealt  with  until  the  same  is  produced. 


ARTICLE  2. 

WAIVER  OF  COMMISSION. 

Acts5i87383'  §5313.  (3891.)  Depositions  without  commission.  Where  any  party 
p- 40-  to  a  suit  in  any  court  of  this  State  shall  desire  to  take  the  testimony 
of  a  witness  by  written  interrogatories  and  depositions,  and  the  oppo- 
site party,  or  his  attorney  shall  in  writing  waive  commission,  the 
answer  of  the  witness  or  witnesses  may  be  taken  in  virtue  of  such 
agreement,  which  shall  operate  in  lieu  of  a  commission,  and  the  per- 
sons acting  as  commissioners  thereunder  shall  be  authorized  to  ad- 
minister the  usual  oath  to  the  witness  or  witnesses,  upon  which 
perjury  may  be  assigned  and  punished  as  under  the  penal  laws  of 
this  State  governing  the  same.  A  caption  in  substance  as  follows 
shall  be  a  sufficient  return  under  said  agreement,  to  wit: 

"State  of  Georgia, County. 

"By  virtue  of  an  agreement  between  the  parties  or  counsel  in  the 

case  of vs. ,  pending  in  the court  of  (county  or 

district,  as  the  case  may  be),  the  undersigned,  acting  as  commis- 
sioners, have  caused  A.  B.,  a  witness  in  said  case,  to  come  before  us, 
who,  being  duly  sworn  true  answers  to  make  to  the  annexed  inter- 
rogatories, deposes  and  answers  as  follows: 

"To  first  interrogatory,  he  answers,  etc. 

"To  second  interrogatory,  he  answers,  etc. 

"To  first  cross-interrogatory,  he  answers,  etc. 

"To  second  cross-interrogatory,  he  answers,  etc. 

"Answered,  subscribed  and  sworn  to  before  us,  this day  of 

,  18 — .  "E.  F.,  Commissioner,   (seal.) 

"A.  B.    Witness."  "G*  H*'  Commissioner-  (seal.) 


1559  SIXTH  TITLE.— CHAPTER  6,  ARTICLE  8.  §  5314 

Exceptions  to  commissions. 

And  a  substantial  compliance  with  the  same  shall  be  sufficient  to 
let  the  answers  go  to  the  jury,  if  legal  on  other  grounds,  and  to  give 
legal  sanction  to  the  oath  administered  as  aforesaid. 

Where  taken  by  consent,  without  commission,  the  execution  and  return 
are  not  controlled  by  usual  provisions  of  the  statute:  49  Ga.  31.  And  when 
taken  under  this  section,  need  not,  without  commission  regularly  sued  out, 
show  the  residence  of  the  witness :  55  Ga.  208. 

Commission  having  issued,  preamble  to  answers  reciting  that  are  taken  by 
agreement,  none  having  been  made,  interrogatories  inadmissible:  84  Ga.  519. 


ARTICLE  3. 

EXCEPTIONS  TO  COMMISSIONS. 

§5314.   (3892.)  Exceptions,  when  taken.     All  exceptions  to  the  exe-  Actsi854, 
cution  and  return  of  commissions  must  be  made  in  writing,  and  no-  §5666- 
tice  thereof  given  to  the  opposite  party  before  the  case  is  submitted 
to  the  jury:  Provided,  the  same  has  been  in  the  clerk's  office  for 
twenty-four  hours  prior  to  the  trial.     Depositions  read  on  the  first 
trial  shall  not  be  subject  to  formal  exceptions  on  subsequent  trial. 

Failing  to  except  at  first  trial,  when  interrogatories  read,  a  waiver  of  excep- 
tions: 8  Ga.  421.  Delay  in  objecting:  18  Ga.  578;  14/242.  That  one  of  direct 
interrogatories  has  not  been  answered,  not  ground  of  excepting  of  other  side : 
19  Ga.  404.  Notice,  etc.,  directory  only:  9  Ga.  446.  Before  case  submitted  to 
the  jury:  23  Ga.  215;  29/443.  Where  exceptions  that  the  cross-interrogatories 
had  not  been  fully  answered  were  sustained,  court  may  allow  to  withdraw  and 
re-execute:  13  Ga.  188.  Delay  for  several  years  in  objecting,  and  after  trial  ' 
commenced,  and  two  former  trials :  21  Ga.  576.  Must  be  determined  before  the 
case  is  submitted :  31  Ga.  625.  Waiver  of  all  objections  by  attorney  of  the 
party :  32  Ga.  542 ;  55/216.  Case  in  last  resort,  objections  on  ground  of  irrele- 
vancy :  33  Ga.  49.  Section  referred  to  and  construed :  44  Ga.  458.  This  section 
does  not  apply  where  answers  brought  into  court  by  written  consent:  60  Ga. 
329,  332.     Stated  :  66  Ga.  367. 

Leading  questions :  See  Rule  37  of  superior  court ;  44  Ga.  236,  229,  458 ;  50/395 ; 
51/410-419;  49/31. 

Witness  not  required  to  attach  merchant's  books  to  answers ;  transcript 
should  be  called  for:  66  Ga.  446. 

Failure  to  attach  memoranda  from  which  witness  testifies,  is  an  objection  to 
the  execution :  70  Ga.  589. 

Not  admissible  because  rejected  for  same  reason  on  former  trial.  Although 
no  written  objection,  their  rejection  on  a  former  trial  was  sufficient  notice: 
71  Ga.  635. 

Necessity  and  objects  of  objection  in  writing,  stated :  71  Ga.  635. 

Exceptions  must  be  in  writing,  and  notice  given  to  opposite  party,  or  else 
it  must  appear  that  commission  was  not  in  clerk's  office  twenty-four  hours  be- 
fore trial :  73  Ga.  386. 

Objection  because  party  present  at  execution,  too  late  when  urged  at  trial, 
without  notice :  77  Ga.  584. 


|| 5815-5817      SIXTH  TITLE.— CHAPTER  6,  ARTICLE  4.  1560 


Evidence  before  court  commissioner. 


Record  should  show  what  written  exceptions  to  interrogatories  were  taken  : 
79  Ga.  274. 

Must  appear  that  notice  of  exceptions  was  given  :  79  Ga.  538. 

Defect  in  execution  of  interrogatories  partially  known  at  trial,  not  fraud  re- 
quiring new  trial  in  equity,  if  testimony  would  have  been  same  substantially 
and  anyhow :  79  Ga.  620. 

Exception  to  cross-interrogatory  as  insufficiently  answered  must  appear 
taken  in  time  and  properly :  81  Ga.  429 ;  citing  66  Ga.  367  ;  64/684. 

Written  objection  to  interrogatories  without  commission,  because  of  re- 
fusal to  answer  certain  cross-interrogatories,  not  good,  no  notice  to  opposite 
party  appearing,  nor  that  answers  in  office  twenty-four  hours:  89  Ga.  486. 

Objections  to  interrogatories  improperly  executed,  not  made  in  time:  92 
Ga.  93. 

Objection  to  answer  because  commissioner  was  agent  of  defendant,  etc.,  too 
late  here :  92  Ga.  265. 


ARTICLE  4. 

EVIDENCE    BEFORE    COURT    COMMISSIONER. 

ApCt5ol894'  §5315.  (3893.)  Commissioner  in  certain  counties.  In  all  counties  of 
this  State  e^^asa^rt^L^lioiisandinli^bi tan ts-and-up wards,  either  party 

.  Dfir      litigant  in  any  court  of  record  in  any  such  county  may,  without  any 

'^^^7order  or  commission,  take  the  depositions  of  any  witness  or  witnesses 

in  said   case,   whether  resident  in  the  county  or  not,  upon  giving 

the  opposite  party  five  days  notice  of  the  time  and  place  with  the 

names  of  the  witnesses. 

Affidavit,  sworn  to  be  true  in  depositions  subsequently  taken,  not  admis- 
sible, unless  attached  thereto:  85  Ga.  297. 

Depositions  may  be  read  in  evidence,  in  court's  discretion,  although  wit- 
ness at  trial :  95  Ga.  584. 

ApCt4o!871"2'     §5316.   (3894.)  Depositions,  by  whom  taken.     Such  depositions  to  be 
_  taken  before  any  commissioner  appointed  by  the  judge  of  the  supe- 
'  I  •  rior  court  of  said  county,  for  the  purpose  of  taking  such  depositions, 
and  the  appointment  entered  on  the  minutes. 

§5317.  (3895.)  Form  of  caption,  certificate,  etc.  The  caption  and 
certificate  of  the  return  of  such  cases  may  be  substantially  as  follows: 

"A.  B.  ) 

vs.     >  In  the court  of county,  Georgia. 

C.  D.  ) 

Apc#t4971871"2'      "Depositions  of (and ),  witness  (or  witnesses)   for  the 

plaintiff  (or  defendant)  in  the  above  case,  taken  upon  notice,  begin- 
ning on  the day  of ,  18 — ,  at ,  in  the  presence  of  the 

plaintiff  and  defendant  (either  or  both),  in  person  or  by  attorney  (as 
the  case  may  be).  The  said  witness  (or  witnesses),  being  first  duly 
sworn,  deposed  as  follows:  (here  stating  each  question,  both  direct  and 
cross, with  the  answer  as  delivered  by  the  witness  immediately  after 


1561  SIXTH  TITLE.— CHAPTER  6,  ARTICLE  4.       §§51518-5821 

Evidence  before  court  commissioner. 

it,  and  concluding  as  follows:)  The  foregoing  depositions  were  taken 
before  me,  as  stated  in  the  caption,  and  the  answers  reduced  to  writ- 
ing by  me,  or  by  the  witness  in  my  presence,  and  I  certify  that  I 
am  not  interested  in  the  cause,  nor  of  kin  or  counsel  to  either  of  the 
parties."     And  signed  by  the  commissioner. 

§5318.  (3896.)  Motions  and  objections,  how  made  and  returned.  All  4^t|71871"2' 
motions  or  applications  to  postpone  or  adjourn  the  proceedings,  and§5666- 
all  objections  to  the  witnesses  or  proceedings,  shall  be  made  to  the 
commissioner,  and  if  in  writing,  filed  with  the  return,  and  if  not  in 
writing,  noted  in  and  become  part  of  the  return,  with  the  ruling  of 
the  commissioner  thereon,  and  the  answer  of  the  witnesses,  whether 
the  objection  be  sustained  or  not. 

§5319.   (3897.)   Order  and  scope  of  examination.       The  order  and  Acm87i-2, 
scope  of  the  examination  shall  be  had  in  conformity  to  the  rules  of 
the  superior  court  governing  the  examination  of  witnesses  in  trials 
at  law. 

Party  may  withdraw  cross-interrogatories  before  read  to  jury,  and  object  to 
them  when  offered  by  the  other  side  ;  aliter,  as  to  answer  to  cross-question  in 
oral  examination :  72  Ga.  714. 

Answer  attributing  malaria  to  four  causes,  two  of  which  not  mentioned  in 
declaration,  inadmissible;  admission  of  causes  declared  on  not  cured  by  sub- 
sequent agreement  of  defendant's  counsel  that  whole  might  be  read :  87 
Ga.  161. 

§5320.  (3898.)  Depositions,  hoiv  returned.  When  the  return  shall  Actsi87i-2, 
have  been  made  up,  and  signed,  as  provided  in  the  preceding  sec- 
tions, the  same  shall  be,  together  with  evidence  of  the  service  of  the 
notice,  sealed  up  and  directed  to  the  clerk  of  the  court  where  the 
case  is  pending,  and  may  be  delivered  either  by  the  commissioner  to 
such  clerk  in  person,  or  sent  by  the  hand  of  any  other  person;  and  the 
clerk  is  hereby  authorized,  whether  the  court  be  in  session  or  not, 
to  administer  the  usual  oath,  and  enter  the  same  on  the  package, 
with  leave  to  open,  as  practiced  in  this  State  (as  to  interrogatories), 
and  the  package  may  be  thereupon  opened  and  published  without 
further  delay. 

§5321.  (3899.)  Power  and  fees  of  commissioner.  The  commissioner  Acts  1872, 
shall  have  the  same  power  and  authority  to  summon  witnesses,  and 
compel  their  attendance  to  testify  before  him,  as  are  now  conferred 
upon  justices  of  the  peace  in  this  State  to  compel  witnesses  to 
appear  and  testify  in  justices'  courts;  and  the  said  commissioners 
shall  receive,  from  the  party  seeking  the  testimony  of  the  witnesses 
examined  before  him,  the  following  fees,  to  wit:  For  the  examina- 
tion of  each  witness,  two  dollars;  for  certifying  and  returning  the 
testimony  taken  before  him  for  the  plaintiff  or  defendant,  in  each 
case,  fifty  cents;  for  issuing  each  subpoena,  twenty  cents. 
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Acts^i872,  §5322.  (3900.)  Commissioner1  s  orders,  how  executed.  The  attach- 
ments or  orders,  or  other  process  issued  by  said  commissioners,  for 
the  purpose  of  compelling  witnesses  to  appear  and  testify,  shall  be 
directed  to,  and  may  be  executed  by,  the  sheriff,  his  deputy,  or  any 
constable  of  the  county. 

General  Note  on  Interrogatories. 

Notes  from  Code  of  1882  : 

Abbreviations  of  commissioners'  names  sufficient:  23  Ga.  17. 

Affidavit  of  person  delivering  interrogatories  to  clerk  not  signed,  and  deliv- 
ered in  vacation,  inadmissible:  46  Ga.  138. 

Caption  in  handwriting  of  party,  and  answer  in  that  of  witness,  may  be 
read:  17  Ga.  622.  Case  stated  in,  of  interrogatories,  need  not  be  stated  in 
caption  to  answers :  22  Ga.  541 ;  24/384. 

Commission,  as  to  return  of,  when  not  regularly  executed:  See  Eule  35 
of  superior  court. 

Commissioners  are  officers  of  court,  and  they  may  get  disinterested  persons 
to  do  clerical  work  of  transcribing  answers,  etc. :  64  Ga.  780. 

Compensation,  commissioner  may  recover  what  his  services  are  reasonably 
worth,  when,  etc. :  57  Ga.  384. 

Consent,  when  answers  taken  by,  without  commission,  execution  and  re- 
turn not  controlled  by  statutory  provisions,  etc. :  49  Ga.  31 ;  55/208. 

English  language,  when  witness  did  not  understand,  presumed  commission- 
ers understood  language  of  witness :  41  Ga.  660. 

Female  witness,  as  to  reading  deposition  of,  and  oral  examination  of:  41 
Ga,  660. 

Form  of  commission  :  See  Rule  32  of  superior  court. 

Hearsay,  ambiguous  answer  ruled  out  as:  48  Ga.  580.  Family  conversation 
held  to  be,  in  this  case:  48  Ga.  588. 

Impeaching  witness,  party  not  estopped  from,  by  reading  answers  to  his 
cross-questions  when  party  suing  out  interrogatories  fails  to  do  so:  45  Ga.  89. 

Jurat,  when  error  to  rule  out  answers  for  lack  of  words  "answered,  sub- 
scribed," etc.:  18  Ga.  573.  Formal  words  of,  may  follow  names  of  commis- 
sioners :  35  Ga.  132. 

Leading,  interrogatories  to  be,  must  suggest  the  answer:  33  Ga.  275.  Ex- 
ception to  written  interrogatory  on  ground  it  is,  must  be  filed  before  issuing 
commissions :  Rule  of  Court,  No.  37 ;  44  Ga.  236,  229. 

Mail,  certificate  when  interrogatories  returned  by :  See  Rule  36  of  superior 
court. 

Meaning,  ordinary,  to  be  given  to  words  used  by  witness  in  deposition:  6 
Ga.  178,  189. 

Mistake,  witness  not  allowed  to  explain,  where  not  in  evidence:  12  Ga.  19. 
When  witness  examined  as  to,  in  former  answers,  not  error  to  furnish  him 
copy  of  previous  answers :  26  Ga.  332. 

Name,  discrepancy  in,  of  witness  in  interrogatories  and  to  depositions,  does 
not  exclude  testimony,  when  :  19  Ga.  569  ;  26/183. 

Parties,  when  nominal,  neglected  or  refused  to  answer  interrogatories,  case 
should  not  have  been  dismissed :  20  Ga.  90. 

Place,  failure  to  state,  of  execution  of  commission,  execution  not  void:  23 
Ga.  132.  Of  execution  of  commission  should  appear ;  otherwise  such  evidence 
should  be  excluded  :  53  Ga.  162. 
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Reading  of  deposition,  when  proper  time  to  move  to  arrest:  6  Ga.  509.  In 
another  case,  between  same  parties,  etc.:  7  Ga.  445 ;  24/438.  Either  party 
may  read  interrogatories,  etc. :  14  Ga.  697. 

Ruled  out,  when  one  set  of  interrogatories  is,  they  cannot  be  read  to  im- 
peach witness's  answers  to  another  set:  55  Ga.  208.-  Where  on  defendant's  ob- 
jection part  of  answers  were  ruled  out,  and  he  subsequently  introduced  them, 
no  ground  for  new  trial,  etc. :  66  Ga.  446.  No  ground  for  ruling  out  whole 
testimony,  that  witness  failed  to  answer  pertinent  question  :  44  Ga.  266. 

Second  examination  of  witness  by  commission,  not  objectionable:  24  Ga. 
518. 

Signatures  of  witness  and  commissioners  seeming  to  be  in  same  handwrit- 
ing, question  for  jury:  33  Ga.  117.  Of  witnesses,  where  commissioners  should 
sign,  good:  43  Ga.  569. 

Time  allowed  for  return  of  commission :  See  Rule  34  of  superior  court. 

Will,  original  paper  propounded  as,  may  be  presented,  under  direction  of  the 
court  to  witnesses  residing  out  of  the  State  by  interrogatories :  45  Ga.  416. 

Withdrawal  of  interrogatories  allowed  where  cross-questions  not  fully  an- 
swered: 13  Ga.  188.  On,  of  original,  certified  copy  of  interrogatories  and  an- 
swers ought  to  be  left  in  office :  13  Ga.  189. 

Witness  dead,  disqualified,  or  inaccessible,  when  interrogatories  of,  may  be 
read  in  another  case,  substantially  the  same,  between  same  parties :  55  Ga.  604. 
As  to  names  of  witnesses :  See  Rule  33  of  superior  court. 
Notes  from  decisions  since  Code  of  188% : 

Answers,  if  intelligible  without  the  questions,  may  be  so  read:  71  Ga.  177. 

Commission,  party  not  compelled  to  examine  all  witnesses  he  sues  out  com- 
missions for:  68  Ga.  345. 

Impeachment,  though  interrogatories  had  been  crossed,  executed,  and  re- 
turned, yet  party  could  propound  additional  cross-interrogatories  as  founda- 
tion for  impeachment,  without  making  witness  his  own  witness:  79  Ga.  236. 

Leading,  interrogatory  in  personal-injury  case  was,  in  assuming  suffering 
and  loss  of  time :  89  Ga.  495. 

Partial  admissibility,  excluding  whole  of  plaintiff's  interrogatories  when 
part  was  admissible,  error;  harmless  here:  83  Ga.  161.  Parts  of  answers  to 
interrogatories  admissible,  objection  in  solido  overruled:  83  Ga.  338.  Appear- 
ing that  witness  had  personal  knowledge  of  some  of  the  facts,  interrogatories 
admitted  over  objection  that  witness  derived  his  information  from  corre- 
spondence :  92  Ga.  320. 

Variance,  interrogatories  for  plaintiff  not  rendered  inadmissible  by  mere 
formal  amendment  as  to  name  of  defendant  corporation  :  73  Ga.  513 ;  citing  70 
Ga.  502. 


ARTICLE  5. 

IN  INJUNCTION  AND  LIKE  CASES. 

§5323.    Application   for  injunction,    etc.,    testimony,    hoiv   obtained,  ^fe1882"3' 
When  any  party  to  an  application  for  injunction,  motion  for  new^oo,  5481» 
trials,  or  other  case  tried  only  on  affidavits,  is  desirous  of  introduc- 
ing in  evidence  the  affidavit  of  any  witness  not  a  party  to  the  record, 
and  the  witness  is  unwilling  to  make  affidavit,  the  party  desiring  to 
use  the  same  may  apply  to  the  clerk  of  the  superior  court  where  the 
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suit  is  pending,  for  a  subpoena  to  compel  the  attendance  of  such  wit- 
ness at  the  hearing,  subject  to  the  rules  applicable  to  the  case  of  or- 
dinary witnesses.  Written  questions  may  be  prepared  by  the  party 
desiring  the  evidence,  and  the  witness  shall  answer  the  same  in  the 
presence  of  the  judge,  or  of  some  person  to  be  designated  as  commis- 
sioner by  the  judge,  who  may  swear  the  witness  to  testify  truly  in 
answer  to  the  questions  propounded,  and  such  answers  shall  be  writ- 
ten down,  sworn  to  and  subscribed  by  the  witness  at  the  hearing.  If 
however,  the  witness  at  the  hearing  will  consent,  an  affidavit  may  be 
prepared,  containing  the  facts,  and  may  then  be  sworn  to  by  the 

$5282.         witness.     No  cross-examination  shall  be  allowed. 

^_ct|61882"8'  §5324.  If  ivitness  resides  out  of  county.  If  the  witness  whose  affida- 
vit is  desired  resides  out  of  the  county,  or  falls  within  any  of  the 
classes  for  whom  interrogatories  must  be  taken  in  ordinary  cases, 
the  party  desiring  to  use  such  witness's  testimony  in  the  cases  re- 
ferred to  in  the  foregoing  section,  may  prepare  written  questions  to 
elicit  the  information  he  desires;  and  on  application  the  clerk  of  the 
superior  court  of  the  county  where  the  witness  resides,  shall  issue  a 
subpoena  requiring  the  witness  to  attend  before  some  officer  of  the 
county  named  therein,  authorized  to  administer  oaths,  on  a  day 
therein  fixed  to  answer  the  questions.  The  answers  shall  be  reduced 
to  writing  and  sworn  to  before  the  officer,  who  shall  forward  or  de- 
liver the  questions  and  answers  to  the  clerk  of  the  court  where  the 
case  is  pending,  as  in  cases  of  interrogatories. 

§5325.  Females,  etc.  If  the  witness  is  a  female,  or  from  the  condi- 
tion of  his  health  or  the  nature  of  his  business  it  is  not  possible  to 
secure  his  attendance  without  manifest  inconvenience  to  the  public 
and  to  himself,  the  officer  on  the  day  named  in  the  subpoena  shall 
proceed  to  the  residence  of  the  witness  and  take  the  answers  to  the 
questions. 

§5326.  Fees.  The  fees  of  the  officer  shall  be  paid  by  the  party  desir- 
ing the  testimony,  and  may  be  taxed  against  the  party  cast  in  the 
suit  on  the  final  trial. 

$$5255,5248.  §5327.  Notices  to  pro'duce.  The  provisions  of  this  Code  in  relation 
to  subpoena  duces  tecum  and  production  of  books  under  notice  are 
applicable  to  motions  for  injunction  and  other  similar  cases. 

$5283.  §5328.  Defaidting  witness.     Any  witness  summoned  under  the  pro- 

visions of  the  preceding  five  sections,  who  fails  or  refuses  to  obey 
such  subpoena,  shall  be  liable  to  the  penalties  prescribed  in  case  of 
defaulting  witnesses  in  the  superior  court. 

General  Note  on  Sixth  Title. 

Notes  from  Code  of  1882  : 
Admissions,  administrator  and  executor  bound  by:  18  Ga.  687. 
Attorneys  as  witnesses  formerly  under  Act  of  1850,  regulating  testimony  of: 
32  Ga.  173. 
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Certificate  of  physicians  not  evidence  of  a  fact  to  be  proven :  40  Ga.  530. 

Circumstantial  evidence,  court  may  charge  jury  as  to  force  and  effect  of:  23 
Ga.  576. 

Confessions  made  under  threats,  court  may  inquire  what  the  threats  were: 
11  Ga.  123. 

Conflicting  testimony,  as  to,  and  what  jury  may  look  to  :  12  Ga.  229  ;  24/252, 
530;  30/361,  619,  423;  42/64. 

Cross-examination,  when  witness  is  examined  as  to  formal  point,  opposite 
party  has  a  right  of  general  cross-examination  :  23  Ga.  154,  155. 

Deed  admissible  in  evidence  on  proof  of  handwriting  of  sole  subscribing  wit- 
ness who  is  dead :  32  Ga.  195. 

Evidence,  definition  of:  10  Ga.  560. 

Facts,  witness  must  state,  as  to  contract  and  not  his  "ideas"  :  56  Ga.  596. 

Four  years  possession,  evidence  of,  must  be  sufficient:  61  Ga.  46. 

Gestures  are  an  acted  language,  and  no  more  admissible  in  a  man's  favor 
than  spoken  words :  29  Ga.  285. 

Habits  not  admissible  as  evidence,  when  :  24  Ga.  518. 

Hearsay  evidence  inadmissible:  26  Ga.  332. 

Illegal  testimony  admitted  without  objection  at  time,  no  ground  for  new 
trial:  9  Ga.  9.  Jury  bound  to  consider,  if  it  goes  to  them  without  objection: 
25  Ga.  137  ;  20/600.     When  new  trial  because  of  admission  of :  40  Ga.  529. 

Immaterial  testimony,  new  trial  hardly  awarded  for  admission  of:  27  Ga. 
266. 

Impeachment  of  memory  of  witness  to  be  by  cross-examination  :  20  Ga.  600. 
Witness  may  be  impeached,  etc.,  but  not  by  special  acts  of  adultery:  61  Ga. 
305. 

Insolvency,  recollection  of  sheriff  who  made  search  for  property,  admissible 
for  that  purpose:  33  Ga.  372. 

Interrogatories  substantially  answered,  sufficient:  26  Ga.  332;  8/421.  Fail- 
ure to  insert  names  of  commissioners  in  blank  commission  does  not  invalidate  : 
20  Ga.  108.  Answers  to,  ought  to  be  full:  20  Ga.  593!  One  unable  to  write,  in- 
capable as  commissioner :  23  Ga.  4.  Wrongfully  ruled  out  for  failure  to  an- 
swer an  immaterial  question:  32  Ga.  546.  Place  of  execution  of  commission 
must  appear:  53  Ga.  162.  As  to  reason  for  reading  interrogatories  in  one  case 
taken  in  another :  55  Ga.  604. 

Letter  addressed  to  and  read  to  or  by  defendant  in  criminal  case,  may  be  read 
for  jury  to  understand  the  reply,  etc. :  27  Ga.  648. 

Non  est  factum,  unless  plea  of,  filed,  execution  of  a  paper,  foundation  of  ac- 
tion ,  need  not  be  proved :  65  Ga.  23. 

Number  of  witnesses,  jury  not  bound  to  believe  according  to:  10  Ga.  148. 

Objections,  specific,  to  evidence,  considered  a  waiver  of  objections  not 
taken  :  20  Ga.  135. 

Opinions  of  subscribing  witness  to  will,  and  of  physicians,  admissible  as  to 
sanity  of  testator :  6  Ga.  324. 

Papers  introduced  as  evidence,  as  to  relevancy  of:  42  Ga.  625. 

Party,  as  to  credit  of,  as  witness :  30  Ga.  921 ;  49/476  ;  43/287. 

Parol,  that  indorsement  of  a  note  was  for  a  particular  purpose,  may  be 
shown  by  :  22  Ga.  24.     When  not  admissible :  56  Ga.  605. 

Perjured  evidence,  verdict  not  set  aside  for,  when :  25  Ga.  671. 

Prisoner,  escape  of,  put  in  evidence :  25  Ga.  527. 

Probability,  charging  jury  to  find  according  to  weight  of,  error:  25  Ga.  577. 

Proper  evidence,  any  fact  or  circumstances  serving  to  elucidate  the  issue, 
etc.,  is:  18  Ga.  687. 

Public  officers,  certificate  of,  cannot  prove  a  fact:  21  Ga.  301. 
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Res  gestae,  sayings  of  a  party  delivering  money,  etc.,  were  :  18  Ga.  495.  Say- 
ings of  party  on  settlement  of  account  were  :  32  Ga.  409. 

Sayings  of  defendant  in  fi.  fa.,  when  admissible  in  evidence  against  claim- 
ant :  20  Ga.  210.  Error  to  receive,  of  guardian  in  his  own  favor :  29  Ga.  82. 
Defendant  in  criminal  case  cannot  give  in  his  own :  45  Ga.  225.  Of  tenant  in 
possession,  not  admissible  against  title  of  landlord  :  14  Ga.  174. 

Secondary  evidence,  what  necessary  to  prove,  to  admit,  of  contents  of  paper: 
6  Ga.  188 ;  13/406.    Given  to  jury  by  consent,  etc. :  20  Ga.  563. 

Sheriff,  representations  of,  at  sale,  as  evidence:  27  Ga.  167. 

Solvency  or  insolvency,  on  question  of,  fi.  fa.  against  party  admissible:  32 
Ga.  409  ;  51/477,  478  ;  21/244.  Tax  returns  admissible  :  32  Ga.  575.  Not  prova- 
ble by  general  reputation :  13  Ga.  407  ;  58/256.  Opinion  of :  6  Ga.  244.  Ques- 
tion for  the  jury  :  56  Ga.  369 ;  59/79. 

Tax-books  evidence  of  assets  against  guardian  as  showing  his  returns:  56 
Ga.  304.  Admissible  in  claim  case,  when  :  58  Ga.  446,  447.  Admissible  to  show 
ownership  of  property  and  value  put  thereon  by  owner :  63  Ga.  509. 

True  value,  administrator  allowed  to  show  that  land  brought :  49  Ga.  95,  96. 

Usury,  as  to  evidence  admissible  in  plea  of:  22  Ga.  193,  194. 

Wife,  evidence  of  reputed  "second  wife"  of  a  bigamist,  admissible  in  murder 
case  against  him :  61  Ga.  305. 

Will  admissible  in  evidence  when  both  parties  claim  under  the  testator :  24 
Ga.  519. 

Witnesses,  as  to  credibility  of:  6  Ga.  324;  13/508;  20/156;  23/297,  576; 
29/266;  39/597.  Previous  examination  of,  for  State,  may  be  read  when  de- 
tained from  court  by  procurement  of  defendant :  19  Ga.  402.  Fact  of  hostility 
of,  to  .party,  may  be  put  in  evidence,  but  not  cause:  59  Ga.  63;  61/258-379; 
9/121.  Competency  of :  14  Ga.  55.  Testifying  incoherently  and  inconsistently 
goes  to  his  credit:  31  Ga.  71.  Weight  of  evidence  of,  when  specially  called  on 
by  the  parties,  etc. :  31  Ga.  641. 

Written  evidence  in  criminal  case,  either  party  may  have  read  over  to  wit- 
ness, etc. :  12  Ga.  142. 

Notes  from  decisions  since  Code  of  1882  : 

Deed,  one  cannot  object  to  deed  to  which  he  is  stranger,  because  it  was  ex- 
ecuted as  basis  of  ejectment  against  him:  91  Ga.  578,  587.  Objection  to  deed 
as  evidence,  which  concedes  execution,  overruled,  unless  deed  would  be  inop- 
erative for  purpose  offered :  91  Ga.  578. 

Executor,  one  suing  as,  testifying  he  was  such,  without  objection,  no  further 
proof  necessary :  92  Ga.  522. 

Insolvency,  not  shown  by  nulla  bona  return  of  sheriff  of  county  in  which  de- 
fendant is  not  shown  ever  to  have  resided  or  had  property :  79  Ga.  425. 

Judge's  intention,  etc.,  evidence  touching,  refused,  on  motion  to  dissolve 
injunction  :  75  Ga.  326. 

Motion  to  rule  out  evidence,  comprehending  both  admissible  and  inadmis- 
sible evidence,  should  be  denied :  94  Ga.  517. 

Plat  and  grant,  unsealed  plat  and  grant  not  proven,  evidence  of  loss  of  wax 
and  seal  inadmissible :  91  Ga.  562. 

Protest,  effort  to,  by  holder  of  note,  not  conclusive  that  protest  not  waived 
by  indorser:  66  Ga.  701. 

Similarity,  plaintiff  injured  by  breaking  of  car-axle;  defendant's  witness 
not  allowed  to  describe  axle  brought  him,  on  defendant's  statement  he  ex- 
pected to  prove  the  two  axles  broken  alike :  92  Ga.  425. 
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Supposition,  witness's  answer,  "I  suppose  I  would  have  seen  it,  if  it  had  hap- 
pened," legal:  93  Ga.  6.  See  notes  to  section  5285.  Plaintiff  having  testified 
motorman  of  street-car  could  see  him,  permitted  to  testify  he  supposed  he 
would  stop  car:  93  Ga.  6. 

Witnesses,  correct  charge  as  to  weighing  testimony  of:  66  Ga.  584. 


5329  SEVENTH  TITLE.— CHAPTER  1,  ARTICLE  1.  1568 

The  verdict  and  judgment;  of  the  verdict  and  its  reception. 

SEVENTH  TITLE. 

The  Verdict  and  Judgment. 


CHAPTER  1. 

VERDICT  AND  JUDGMENT. 


ARTICLE  1. 

OF  THE  VERDICT  AND  ITS  RECEPTION. 

$$4850,4948.  §5329.  (3559.)  Verdict  must  cover  the  issues.  The  verdict  must 
cover  the  issues  made  by  the  pleadings,  and  must  be  for  the  plaintiff 
or  defendant. 

Where  the  verdict  did  not  cover  the  issues,  and  too  late  to  amend :  8  Ga. 
208.  If  verdict  fails  to  cover  the  issues  will  be  set  aside:  14  Ga.  119.  Must 
cover  the  issues  ;  reasonable  construction  in  favor  of ;  amendable  in  mere  form : 
17  Ga.  361.  Where  special  verdict  in  equity  would  not  be  void  as  not  dispos- 
ing of  the  issues :  46  Ga.  469.  A  void  verdict  where  two  jointly  indicted  in 
criminal  case :  54  Ga.  249.  Want  of  fullness  in  jury's  finding,  or  failing  to  em- 
brace material  issues  of  fact,  cause  for  new  trial  in  equity  causes :  55  Ga.  667. 
Where  motion  to  set  aside  verdict  under  this  section  would  have  been  admis- 
sible :  55  Ga.  649.  Section  cited :  58  Ga.  315.  Where  jury  should  state  amount 
in  verdict:  51  Ga.  507-510.  As  to  how  jury  may  be  governed  in  verdict  by  evi- 
dence, and  duty  in:  56  Ga.  294-297.  Special  verdict  upon  issues  submitted  to 
jury  in  equity  case :  57  Ga.  267,  459.  When  new  trial  not  granted  because  ver- 
dict does  not  cover  the  issues :  58  Ga.  484.  Assignment  of  error  too  indefinite 
as  to  issues  submitted  to  jury  not  being  covered  by  the  decree :  58  Ga.  140. 
Where  a  verdict  setting  aside  an  award,  and  going  no  farther,  was  incomplete : 
47  Ga.  10,  11.  Where  the  verdict  could  be  written  off  as  to  shares  of  two  not 
suing,  and  for  whom  the  jury  found:  60  Ga.  154.  Acquiescence  in  a  verdict 
that  did  not  cover  the  issues :  60  Ga.  544. 

Verdict  here,  not  warranted  by  pleadings  and  inconsistent  with  itself:  65 
Ga.  693. 

"We,  the  jury,  find  for  the  plaintiff,"  in  an  ejectment  case,  held  good  ver- 
dict for  premises  in  dispute :  68  Ga.  825. 

Verdict  not  void  for  failing  to  cover  issues,  no  special  issue  as  to  fees  being 
made  by  the  pleadings :  71  Ga.  535. 

In  complaint  for  land,  usury  in  title  being  pleaded,  verdict  for  plaintiff,  but 
giving  defendant  six  months  to  pay  debt,  illegal:  71  Ga.  698. 

On  trial  of  objection  to  homestead,  verdict  "in  favor  of  homestead"  means 
the  entire  realty  and  personalty  in  issue :  71  Ga.  707. 

Verdict  giving  land  to  plaintiff,  and  defendant  ninety  days  to  redeem,  in 
ejectment  on  deed  to  secure  debt,  illegal  under  pleadings  here :  72  Ga.  864. 

General  verdict  covers  the  issues  on  suit  for  general  and  special  damages: 
75  Ga.  340,  341. 
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Separate  judgments  against  different  joint  defendants  not  allowed :  75  Ga. 
358. 

Verdict  on  exceptions  to  auditor's  report,  which  fails  to  find  "on  each  ex- 
ception seriatim,"  fails  to  "cover  the  issues  made  by  the  pleadings"  :  78  Ga.  126. 

Verdict  here  sufficiently  certain  to  be  executed;  80  Ga.  604.  Where  com- 
plainant tendered  balance  of  purchase-money  and  asked  court  to  take  charge 
of  it,  unnecessary  for  jury  to  find  as  to  same :  80  Ga.  605. 

Partnership  sued,  verdict  against  one  partner,  legal :  82  Ga.  790;  citing  75 
Ga.  664. 

In  action  against  partnership,  verdict  may  be  against  one  partner,  though 
issue  not  made  in  pleadings :  88  Ga.  740. 

No  special  verdict  in  tort,  though  both  justification  and  set-off  pleaded :  83 
Ga.  234. 

Declaration  was  in  name  of  G.  S.  R.,  so  was  verdict ;  judgment,  in  name  of 
G.  R.  R.,  execution  G.  S.  R.  Held,  variance  immaterial  and  amendable;  and 
levy  does  not  fall :  83  Ga.  332. 

Rent  not  declared  for,  verdict  not  challengeable  for  not  allowing  rent :  83 
Ga.  695. 

Verdict  of  jury  upon  question  specially  propounded,  uncertain,  grant  of  new 
trial  affirmed :  86  Ga.  234. 

Verdict  not  covering  issue  to  be  tried,  duty  of  court  to  send  jury  back  to 
room,  that  same  be  passed  upon  :  86  Ga.  458. 

Verdict  for  more  than  pleadings  claim,  error;  e.  g.,  verdict  in  tort  for  al- 
leged value  of  stock  killed,  and  interest :  87  Ga.  191. 

Jury  not  bound  to  find  verdict  on  issue  not  made  by  the  pleadings,  even 
though  evidence  would  uphold  such  verdict :  88  Ga.  740. 

Defense  to  ejectment  being  that  deed  was  security  for  a  debt  since  paid, 
general  verdict  for  plaintiff  covered  issues:  89  Ga.  330. 

§5330.  (3560.)  Must  show  upon  what  plea  it  is  found.  If  there  are  Act^880"1' 
several  pleas  filed  by  the  defendant,  a  verdict  for  the  defendant  must 
show  upon  which  of  the  pleas  the  verdict  is  rendered.  The  jury 
may  render  such  verdict  upon  all  the  pleas,  if  they  see  proper  so  to 
do.  And  the  judges  of  the  superior  courts  of  this  State,  upon  request 
of  the  jury,  in  the  trial  of  all  civil  cases,  shall  furnish  said  jury  with 
written  instructions  as  to  the  form  of  their  verdict. 

When  the  finding  was  sufficiently  certain :  47  Ga.  99, 116.  Where  jury  should 
state  amount  due  in  verdict :  51  Ga.  507-510.  Where  jury  found  for  defendant, 
but  failed  to  show  on  what  plea,  should  on  request  send  jury  to  room  until 
they  comply  with  this  section:  61  Ga.  647;  62/757,764.  Section  referred  to 
and  construed :  64  Ga.  667. 

Upon  objection  to  general  verdict,  jury  required  to  retire  and  specify  on 
what  pleas  based :  66  Ga.  521 ;  67/624. 

New  trial  not  granted,  if  recorded  without  objection  :  67  Ga.  624. 

Where  three  pleas  were  in  fact  but  one,  general  verdict  was  sufficient:  73 
Ga.  534. 

Verdict  for  defendant  "on  all  the  pleas,"  not  set  aside  if  evidence  sufficient 
to  sustain  it  as  to  one  plea :  76  Ga.  93. 

Verdict  for  defendant  not  set  aside  for  failure  to  specify  plea  upon  which 
founded,  counsel  not  objecting  on  trial:  75  Ga.  115. 

Finding  for  plaintiff  is,  in  effect,  against  all  the  pleas :  75  Ga.  332. 

Failure  to  specify  plea  can  avail  plaintiff  nothing  where  he  does  not  suggest 
application  of  the  rule :  80  Ga.  472. 
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Where,  to  suit  for  malicious  pi*osecution,  general  issue  and  justification 
pleaded,  verdict  for  defendant  on  former  was  contrary  to  law:  81  Ga.  669. 

75  Ga.  715.  §5331.  Direct  verdict,  when.  Where  there  is  no  conflict  in  the  evi- 
dence, and  that  introduced  with  all  reasonable  deductions  or  infer- 
ences therefrom  demands  a  particular  verdict,  the  court  may  direct 
the  jury  to  find  for  the  party  entitled  thereto. 

Error  here  to  direct  verdict  for  defendant ;  nonsuit  was  proper:  83  Ga.  441. 

Court  may  direct  verdict,  where  no  conflict  in  evidence :  77  Ga.  582. 

Defense  pleaded  and  proven,  plainly  insufficient,  error  to  direct  verdict  for 
defendant:  91  Ga.  298. 

Better  practice  is  to  let  jury  retire,  and  not  to  direct  verdict:  73  Ga.  791. 

In  money-rule  case  against  attorney  here,  irregular  to  direct  verdict  finding 
answer  false  ;  verdict  upheld :  92  Ga.  537. 

Where  attachment  issued  on  open  account,  submission  to  jury  and  refusing 
nonsuit  was  proper,  though  the  proof  of  the  account  was  a  writing:  73  Ga.  491. 

No  issuable  defense  having  been  filed,  it  was  not  error  to  direct  vei'dicthere, 
as  amount  of  recovery  was  a  penalty  fixed  by  statute,  and  no  evidence  was  nec- 
essary to  show  for  what  sum  verdict  should  be  :  95  Ga.  806. 

Plaintiff's  case  being  fully  made  out,  and  no  evidence  being  before  jury  to 
support  defendant's  plea,  it  was  not  error  to  direct  verdict  for  plaintiff :  94  Ga. 
105. 

Striking  plea  for  want  of  evidence  was  harmless  irregularity:  94  Ga.  105. 

"[Incontroverted  evidence  here  clearly  entitled  plaintiff  to  recover,  and  there 
was  no  error  in  directing  verdict  accordingly :  94  Ga.  532. 

Although  evidence  in  behalf  of  defendant's  theory  of  payment  was  slight,  it 
was  sufficient  to  carry  case  to  jury,  and  it  was  error  to  direct  verdict  for  plain- 
tiffs: 94  Ga.  688. 

Error  here  for  court  to  direct  verdict  for  defendant,  the  parol  evidence  hav- 
ing been  admitted  without  objection  and  statute  of  frauds  not  having  been 
pleaded  ;  it  was  not  clear  that  plaintiffs  were  not  entitled  to  nominal  damages 
at  least :  93  Ga.  566. 

Evidence  taken  as  a  whole  was  sufficient  to  establish  title  in  plaintiff  as 
against  defendant,  and  there  was  no  error  in  directing  verdict  accordingly :  93 
Ga.  335. 

Treating  excluded  evidence  as  admitted,  plaintiff's  right  in  remainder  was 
cut  off,  and  there  was  no  error  in  directing  verdict  for  defendants :  93  Ga.  329. 

Correct  practice  would  have  been  to  take  verdict  of  jury  here,  yet  judg- 
ment without  jury  was  merely  erroneous  and  not  void  :  92  Ga.  815. 

Case  here,  suit  by  second  indorser  against  first  indorser  on  promissory  note, 
was  one  for  verdict  by  jury,  and  not  for  judgment  by  court,  though  no  issu- 
able defense  on  oath  had  been  filed :  92  Ga.  670. 

Court  erred  here  in  holding  that  amendment  admitted  truth  of  plea,  and  in 
directing  verdict  for  defendant :  92  Ga.  501. 

Verdict  being  necessary  consequence  of  the  evidence,  there  was  no  error  in 
directing  it :  92  Ga.  432. 

Directed  without  proof  of  account  sued  on,  is  error,  unless  case  is  in  default 
and  there  is  personal  service :  92  Ga.  405. 

Suit  being  based  on  promissory  notes  and  an  account,  with  personal  service 
on  defendant,  and  case  being  in  default,  not  error  to  direct  verdict  without 
proof  of  account,  notes  and  account  being  introduced  by  plaintiff:  91  Ga.  778. 

Verdict  directed,  where  plaintiffs  could  have  taken  nonsuit  or  dismissed 
their  petition,  when  not  error:  91  Ga.  538. 
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No  error  in  directing  verdict  which  is  the  inevitable  and  only  legal  result  of 
pleadings  and  evidence :  90  Ga.  287. 

Where  charge  in  writing  to  jury  is  requested,  it  is  error  to  direct  orally 
verdict  for  plaintiff:  90  Ga.  217. 

Where  there  are  several  pleas  and  court  directs  verdicts  for  some  of  defend- 
ants, direction  should  designate  plea  on  which  to  base  it ;  omitting  such  des- 
ignation not  cause  for  new  trial  where  verdict  necessary  result  of  the  evidence: 
89  Ga.  115. 

Judgment  directing  verdict  will  not  be  reversed  where  verdict  directed  is 
necessary  result  of  the  evidence,  the  same  being  sufficient  and  not  conflicting: 
88  Ga.  166. 

Where  whole  case  turns  upon  question  of  law,  which  is  decisive  of  its  merits, 
court  may  direct  verdict  for  defendant ;  even  if  this  be  irregular,  no  cause  for 
new  trial  where  recovery  would  be  impossible :  86  Ga.  756. 

Kulings  of  court  on  pleas  being  correct,  it  was  not  error  to  direct  verdict  in 
favor  of  plaintiffs :  86  Ga.  182. 

Whether  John  Mills  was  same  person  as  John  Mills,  Jr.,  was  question  of 
fact  for  jury  ;  and  it  was  error  to  direct  verdict  for  plaintiff:  85  Ga.  580. 

Directed  by  judge  on  mere  motion  against  party  not  responding  to  notice  to 
produce  books,  was  error  here:  85  Ga.  431. 

Where  evidence  on  controlling  issue  conflicting,  it  is  error  for  judge  to  di- 
rect verdict  in  favor  of  one  of  the  parties :  80  Ga.  499. 

In  suit  on  promissory  notes,  where  there  is  no  plea  of  non  est  factum,  no  con- 
tradictory testimony,  and  nothing  before  jury  but  undisputed  facts,  it  is  duty 
of  court  to  tell  them  what  law  requires :  75  Ga.  715. 

Fact  that  court  dismissed  case  on  motion,  instead  of  submitting  it  to  jury 
with  instructions  to  find  for  defendant,  not  require  reversal  here  :  74  Ga.  47. 

Court  has  no  authority  to  direct  verdict ;  and  if  he  does  so,  reversal  will 
result,  unless  case  so  plain  that  it  would  be  useless  to  send  it  back:  73 Ga.  661. 

In  civil  case,  where  upon  the  widest  and  most  favorable  view  the  evidence 
presents  no  legal  defense,  court  may  so  instruct  jury  as  matter  of  law:  64  Ga. 
445. 

Not  error  to  instruct  jury  to  sign  a  decree  in  accordance  with  legal  or  equi- 
table rights  of  the  parties,  no  question  of  fact  being  in  issue :  29  Ga.  733. 

Charge  of  court  to  jury  that  "they  must  find  for  the  plaintiff,"  is  a  strong 
expression  of  the  opinion  of  the  court  on  the  facts,  and  is  error:  21  Ga.  301. 

Motion  for  a  verdict  in  his  favor  by  a  defendant,  in  such  a  case  as  this,  is 
not  allowable,  if  it  is  allowable  in  any  case:  15  Ga.  205. 

Court  erred  here  in  withdrawing  case  from  jury  and  dictating  decree  which 
they  should  render :  15  Ga.  175. 

It  is  the  right  of  the  judge  to  express  his  opinion  on  the  facts  to  the  jury, 
but  not  to  direct  their  finding:  5  Ga.  441. 

A  charge  "that  under  the  facts  of  this  case  jury  should  allow  interest  to 
plaintiff  from  time  of  receipt  of  money  by  Anderson,"  was  an  invasion  of  the 
province  of  jury  and  was  error:  2  Ga.  379. 

New  trial  will  be  granted  for  misdirection,  if  style  of  charge  is  such  as  to 
mislead  jury  into  mistaking  it  for  direction  in  point  of  law,  instead  of  mere 
expression  of  opinion  upon  the  facts :  1  Ga.  475. 

See  general  note  after  section  4338. 

§5332.   (3561.)   Construction  of  verdicts.     Verdicts  are   to   have   a$48so. 
reasonable  intendment,  and  are  to  receive  a  reasonable  construction, 
and  are  not  to  be  avoided  unless  from  necessity. 
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Reasonable  intendment  of  verdict  should  be  arrived  at:  36  Ga.  404;  42/184; 
39/664 ;  17/361,  341 ;  9/508,  543.  In  a  divorce  case  not  necessarily  vicious  where 
by  consent:  24  Ga.  532;  20/120.  A  verdict  for  $9.80  88  meant  $980.88:  40  Ga. 
249, 252.  Where  verdict  in  a  criminal  case  was  not  void  for  uncertainty :  54 
Ga.  242 ;  51/144.  Where  verdict  found  guilty  of  manslaughter  meant  highest 
grade,  namely,  voluntary  manslaughter:  50  Ga.  128.  Verdict  for  $60.00  prin- 
cipal, interest  and  costs,  means  $60.00  principal,  with  interests  and  costs:  58 
Ga.  522.  Where  by  reasonable  construction  may  be  understood,  and  legal 
judgment  entered  thereon,  sufficient:  57  Ga.  304.  Verdict  certain  that  can  be 
made  certain :  64  Ga.  207. 

Uncertainty,  verdict  and  judgment  here  not  void  for :  65  Ga.  109. 

Verdict  not  clear,  but  not  void  for  uncertainty  :  66  Ga.  104. 

Where  several  parcels  of  land  levied  on  in  one  levy,  and  one  claim  filed,  and 
verdict  finds  certain  parcels  subject,  balance  not  subject :  68  Ga.  241. 

Verdict  not  explicit  in  terms,  intention  apparent  from  pleadings  and  evi- 
dence, construed  with  reference  thereto :  68  Ga.  247. 

Verdict  should  express  principal  and  interest  separately,  but  in  this  case 
presumed  no  interest  found :  68  Ga.  398. 

"We,  the  jury,  find  for  the  plaintiff,"  in  an  ejectment  suit,  held  good  ver- 
dict for  premises  in  dispute :  68  Ga.  825. 

Cited,  in  holding  that  verdict  in  favor  of  one  not  a  party  could  be  amended 
and  new  trial  refused :  70  Ga.  178. 

"With  legal  interest,"  means  twenty  per  cent,  on  rule  against  attorney  fail- 
ing to  pay  over  money  after  demand :  70  Ga.  350. 

Cited,  where  special  verdict  that  defendant  owed  plaintiff  so  much  and 
plaintiff  owed  defendant  a  less  sum,  the  decree  being  for  difference  between 
two  amounts:  70  Ga.  418. 

Verdict  against  principal  and  silent  as  to  surety,  error  to  decree  against 
surety:  71  Ga.  103. 

On  trial  of  objection  to  homestead,  verdict  "in  favor  of  homestead,"  means 
entire  realty  and  personalty  in  issue:  71  Ga.  707. 

All  the  pleadings  not  before  Supreme  Court,  verdict  cannot  be  declared  too 
vague  and  uncertain  :  73  Ga.  55. 

Finding  that  evidence  insufficient  to  establish  copy  of  alleged  lost  will, 
meant  that  paper  propounded  was  not  last  will  of  the  party  :  73  Ga.  130. 

Verdict  here,  though  informal,  was  plain  enough :  74  Ga.  791. 

Will  be  amended,  or  illegal  part  written  off,  in  order  to  uphold :  75  Ga.  332. 

Suit  against  partnership,  verdict  against  one  member,  construed  as  finding 
in  favor  of  other  member :  75  Ga.  665. 

Judge  may  examine  entire  pleadings,  admissions,  etc.,  in  answer,  in  making 
decree :  75  Ga.  762,  763. 

Verdict  may  be  construed  where  it  expresses  jury's  meaning  in  an  informal 
manner ;  court  cannot  supply  substantial  omissions :  71  Ga.  103. 

Verdict  on  exceptions  to  auditor's  report,  failing  to  find  on  each  exception 
seriatim,  substantially  defective:  78  Ga.  126. 

Verdict  so  much  with  interest,  interest  computed  from  maturity  of  con- 
tract declared  on.  When  less  principal  found  than  last  installment  of  contract, 
interest,  how  computed  :  81  Ga.  94. 

"We,  the  jury,  find  one  and  62/ioo  dollars  usury,  and  also  find  for [the 

surety],"  reasonably  intelligible:  81  Ga.  692. 

On  issue  made  by  distress  warrant,  verdict  "We,  the  jury,  find  the  warrant 
proceed,"  good:  82  Ga.  757;  see  also  50  Ga.  215. 

Intention  of  verdict  clear  from  pleadings  and  evidence,  construed  with  ref- 
erence thereto :  68  Ga.  247. 
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Verdict  for  plaintiff  in  ejectment  for  land  in  dispute,  declaration  fully  de- 
scribing it,  sufficiently  certain  :  83  Ga.  246. 

Incorrect  and  correct  verdict  being  written,  presumption  latter  substituted 
for  former:  84  Ga.  117. 

Where  two  of  three  defendants  sued  as  partners  contested  partnership, 
verdict  against  all  three  by  name  was  against  them  as  partners :  88  Ga.  57. 

Recovery  as  to  one  of  two  defendants  disclaimed,  verdict  for  plaintiff  read 
in  light  of  disclaimer:  89  Ga.  487. 

Verdict  subjecting  part  of  railroad,  void,  and  not  amendable  at  subsequent 
term  of  court :  92  Ga.  249 ;  see  also  87  Ga.  241. 

Since  verdict  for  "$41.04  principal  and  interest,"  may  have  meant  either 
"besides  interest,"  or  "including  interest,"  void  for  uncertainty.  Curable  in 
the  judgment,  however,  by  disclaimer  of  interest:  94  Ga.  418. 

Verdict  against  traverse  by  defendant,  followed  lower  down  by  money  ver- 
dict for  plaintiff,  and  still  lower  by  foreman's  signature,  whole  was  authenti- 
cated :  94  Ga.  260. 

§5333.   (3562.)  Moulding  verdicts.     It  shall  be  within  the  power  of  SggJJ'ggSJ' 
the  superior  court,  in  proper  case,  to  mould  the  verdict  so  as  to  do  4853, 
full  justice  to  the  parties,  and  in  the  same  manner  as  a  decree  in 
equity,  and  the  judgment  and  execution  shall  conform  to  the  verdict. 

Where  under  the  Act  of  1820,  without  resorting  to  forms  of  equity,  superior 
court  may  mould  verdict  at  law:  9  Ga.  65;  37/364;  35/84;  39/82.  Where  the 
Act  of  1820,  deficiency  supplied  by  Code :  48  Ga.  622.  Where  juries  may  find 
equitable  verdict :  40  Ga.  196,  197  ;  44/179.  Section  referred  to  and  construed : 
46  Ga.383;  51/398,  399,  509,  510;  55/349,  350;  63/751;  56/212-224;  49/435,436. 
Against  a  railroad  :  57  Ga.  340.  Where  an  equitable  plea  in  ejectment:  62  Ga. 
401-404.     Where  this  section,  although  claimed  to,  did  not  apply:  61  Ga.  326. 

Excessive  verdict  written  off  by  direction  of  Supreme  Court :  65  Ga.  380, 
342. 

In  complaint  for  land,  usury  in  title  being  pleaded,  verdict  for  plaintiff,  but 
giving  defendant?six  months  to  pay  the  debt,  illegal  and  set  aside :  71  Ga.  698. 

Verdict  here  equivalent  to  a  specific  performance,  and  proper:  72  Ga.  708. 

Under  proper  pleadings,  verdict  in  ejectment  on  deed  to  secure  debt,  could 
give  defendant  time  to  pay  before  land  sold :  72  Ga.  864. 

Distinction  between  legal  and  equitable  powers,  very  slight  under  our  Code : 
73  Ga.  390. 

§5334.   (3563.)    Verdict  in  trover.     In  an  action  of  trover  the  ver-  $3920- 
diet  may  be  in  the  alternative;  that  is,  it  must  be  for  the  value  of 
the  property  sued  for,  which  may  be  discharged  by  the  return  of  the 
property  within  a  given  time  specified  in  the  verdict. 

Practice  as  to  alternative  form  of  verdict  jury  may  find  highest  value 
proven  or  true  value  generally:  6  Ga.  287.  Defendant  must  elect  to  deliver 
the  property  or  pay  damages  in  money  ;  cannot  deliver  in  part  and  pay  in  part : 
19  Ga.  579  ;  31/110 ;  22/290.  Verdict  for  the  specific  property  a  proper  finding  : 
30  Ga.  646.  When  should  be  for  that  which  both  parties  have  acknowledged  to 
bean  agreed  substitute  for  the  property  itself:  30  Ga.  615.  Section  referred 
to  and  construed :  37  Ga.  340.  As  to  rule  of  damages,  and  when  entitled  to  in- 
terest :  59  Ga.  395.     Case  of  trover  for  a  piano :  61  Ga.  230. 

Verdict  for  value  of  property  with  interest ;  interest  allowed  from  filing  of 
writ :  67  Ga.  672. 
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The  verdict  and  judgment;  of  the  verdict  and  its  reception. 

Value  of  the  property  sued  for  need  not  be  proved,  though  alleged  :  71  Ga. 
670. 

After  plaintiff  elects  to  take  verdict  in  alternative,  vei'dict  simply  for  prop- 
erty, illegal:  82  Ga.  255. 

Interest  as  such,  not  recoverable,  and  if  it  were,  accrual  would  begin  with 
conversion,  not  before  :  94  Ga.  658. 

APct4S31860,  §5385-  (3564.)  Plaintiff  may  choose  verdict.  It  shall  be  at  the  op- 
tion of  the  plaintiff,  in  an  action  to  recover  personal  property,  to 
say  upon  the  trial  thereof  whether  he  will  accept  an  alternative  ver- 
dict for  the  property  or  its  value,  or  whether  he  will  demand  a  ver- 
dict for  the  damages  alone,  or  for  the  property  alone,  and  its  hire, 
if  any;  and  it  shall  be  the  duty  of  the  court  to  instruct  the  jury  to 
render  the  verdict  as  the  plaintiff  may  thus  elect. 

Construed :  54  Ga.  459 ;  59/395 ;  see  also  61  Ga.  147. 

Verdict  for  money  to  be  discharged  if  property  delivered  within  certain 
time,  is  absolute  money  verdict,  when:  65  Ga.  240. 

Plaintiff  may  recover  damages  or  property  and  hire,  if  any :  67  Ga.  506. 

Although  plaintiff  elect  money  verdict,  title  is  the  issue :  67  Ga.  518. 

Verdict  for  value  of  property  and  interest,  sustained,  although  amount  of 
profits  claimed  not  set  out  in  declaration,  etc. :  67  Ga.  672. 

Where  court  stated  that  he  would  allow  no  other  verdict  than  for  damages, 
and  plaintiffs  adopted  such  direction  as  their  own  election,  defendant  could 
not  object :  74  Ga.  233. 

Money  verdict  does  not  dispossess  defendant,  but  fixes  superior  lien  on  prop- 
erty :  74  Ga.  233. 

Verdict  for  property  and  hire,  construed  to  mean  hire  until  property  deliv- 
ered up :  75  Ga.  283. 

Dismissal  of  bail-trover  by  plaintiff  replevying,  entitles  defendant  to  choice 
of  verdicts:  77  Ga.  21. 

Measure  of  money  verdict  for  defendant  is  sworn  value  in  affidavit.  Not 
discharged  by  return  of  property:  77  Ga.  21. 

Plaintiff's  right  to  elect  verdict,  not  abridged  by  bail-process :  77  Ga.  281. 

Where  plaintiff  in  trover,  holding  title  under  conditional  sale,  elects  prop- 
erty, bound  to  return  purchase-money  received,  less  reasonable  rent:  85  Ga. 
741. 

Measure  of  money  recovery,  in  trover  for  property  sold  conditionally  and 
partly  paid  for,  is  unpaid  balance  and  interest  in  lump :  91  Ga.  121 ;  see  also 
82  Ga.  255  ;  74/791 ;  61/147. 

Plaintiff's  election  to  take  money  verdict,  sufficiently  apparent  from  verdict 
and  judgment :  93  Ga.  220. 

§5336.  (3567.)  Verdicts,  how  received.  Verdicts  shall  not  be  re- 
ceived except  in  open  court,  unless  by  agreement  of  the  parties. 

Jury  dispersing  by  consent  after  verdict,  foreman  to  return  it  into  court  next 
morning,  if  he  return  it  not  signed,  proper  to  direct  him  to  sign  it:  74  Ga.  398. 

Case  fully  submitted  to  jury  before  midnight  Saturday,  not  error  to  receive 
verdict  on  Sunday  :  84  Ga.  159. 

Where  jury  brought  in  sealed  verdict  which  was  published  in  court  next 
morning,  under  facts  verdict  was  substantially  received  in  open  court:  88 
Ga.  169. 

Verdict  in  absence  of  losing  counsel,  set  aside  here:  91  Ga.  29. 


1575  SEVENTH  TITLE.— CHAPTER  1,  ARTICLE  1.      §§5337,  5338 

The  verdict  and  judgment ;  of  the  verdict  and  its  reception. 

§5337.  Juror  not  to  act  on  private  knoivledge.  A  juror  should  not$j1^  266 
act  on  his  private  knowledge  respecting  the  facts,  witnesses  or  par- 92  Ga- 154- 
ties,  unless  sworn  and  examined  as  a  witness  in  the  case. 

90  Ga.  266,  overrules  66  Ga.  584 ;  67/326,  328 ;  73/84 ;  69/35 ;  12/229,  obiter. 
See  also  94  Ga.  394. 

Allowing  counsel  to  confer  with  juror  with  view  to  making  him  a  witness, 
not  error :  78  Ga.  143. 

§5338.  Juries  may  sustain  verdict.     The  affidavits  of  jurors  may  be91Ga-65- 
taken  to  sustain,  but  not  to  impeach  their  verdict. 

A  juror  will  not  be  heard  to  impeach  his  verdict:  91  Ga.  20;  94/135; 
64/466 ;  65/26 ;  68/182 ;  91/20,  256,  279 ;  71/775 ;  94/135 ;  see  also  17  Ga.  146 ; 
9/121;  49/622;  36/380;  37/195;  46/363;  12/500;  59/309,711;  60/215. 

Much  less  will  it  be  set  aside  on  affidavit  of  party  that  some  of  jury  told 
him  it  was  caused  by  mistake :  65  Ga.  26.  Yet  conduct  of  jurors  and  circum- 
stances of  finding  may  indicate  verdict  illegal :  65  Ga.  26. 

But  may  be  examined  to  uphold  it :  91  Ga.  154 ;  90/791 ;  78/75. 

Public  policy  requires  that  none  of  the  jurors  be  heard  to  impeach  their 
verdict,  even  in  reply  to  those  who  have  testified  in  its  vindication  :  91  Ga.  154. 

Affidavit  by  jurors  or  counsel  as  to  their  sayings  after  dispersing,  not  re- 
ceived :  78  Ga.  260. 

Jurors  cannot  impeach  their  verdict  by  depositions  after  their  discharge,  for 
purpose  of  showing  misunderstanding  of  answer  to  one  of  the  questions  sub- 
mitted by  the  court :  75  Ga.  63. 

New  trial  not  granted  on  juror's  affidavit  to  the  effect  that  Code  was  in 
jury-room  and  was  read  by  one  juror  to  his  fellows:  73  Ga.  596. 

Jurors  cannot  impeach  their  finding  by  showing  that  verdict  was  not  freely 
and  unconditionally  agreed  to  by  one  of  them  and  that  it  was  made  under 
misapprehension,  etc. :  72  Ga.  206. 

Improper  expressions  attributed  to  juror,  denied  by  him  and  others,  Su- 
preme Court  will  not  interfere:  70  Ga.  723. 

General  Note  on  Verdicts. 

Notes  from  Code  of  1882 : 

Ambiguous,  verdict  not  being,  speaks  for  itself:  46  Ga.  361.  Where  agree- 
ment was,  verdict  determined  the  question  :  50  Ga.  603. 

Amendment  of  verdict,  in  civil  case  allowable  at  time  of  bringing  it  in:  52 
Ga.  543.  Verdict  subject  to,  by  separating  principal  and  interest,  though  jury 
have  dispersed  by  consent:  57  Ga.  333. 

Amount,  verdict  for  a  greater,  than  claimed  in  declaration,  cured  by  remit- 
titur: 8  Ga.  113.  When  jury  bound  to  find  for  some :  16  Ga.  208.  Verdict  for 
greater  than  evidence  warrants,  excess  must  be  remitted  or  new  trial  granted : 
31  Ga.  140. 

Cause  of  action,  defectively  set  forth,  cured  by  verdict:  55  Ga.  126. 

Certainty,  want  of,  in  verdict,  new  trial  granted  :  50  Ga.  395. 

Consent,  verdict  by,  not  necessarily  vicious:  20Ga.  120. 

Construction,  reasonable,  verdicts  are  to  have,etc. :  9  Ga.  543. 

Costs,  verdict  for,  and  nothing  more,  in  trespass,  etc. :  11  Ga.  137. 

Counts,  there  being  good  and  bad,  in  declaration,  and  a  general  verdict, 
presumption  is  that  jury  found  all  good :  12  Ga.  510. 

Court  may  receive  verdict  in  civil  case  in  absence  of  defendant  and  his 
counsel,  when:  58  Ga.  479. 


5338  SEVENTH  TITLE.— CHAPTER  1,  ARTICLE  1.  1576 

The  verdict  and  judgment;  of  the  verdict  and  its  reception. 

Criminal  cases,  general  verdict  of  guilty  in,  law  presumes  as  intended  as  a 
verdict  of  guilty  of  highest  offense  charged  in  the  indictment:  43  Ga.  218; 
55/131.  Finding  prisoner  guilty  of  manslaughter  in  indictment  for  murder, 
effect  of,  was  to  find  him  guilty  of  highest  grade  of  manslaughter :  50  Ga.  128. 
Recommending  defendant  to  mercy  of  the  court,  in  case  not  capital,  not  illegal : 
51  Ga.  136.  Finding  prisoner  "guilty  of  shooting  not  in  his  own  defense,"  not 
void  for  uncertainty:  51  Ga.  144.  Finding  "the  prisoner  at  the  bar  guilty," 
when  two  were  indicted  and  tried  together,  too  uncertain  :  54  Ga.  249.  Find- 
ing "the  prisoner  guilty,"  when  several  were  jointly  indicted  but  severally 
tried,  sufficiently  identified  the  defendant:  66  Ga.  591.  On  indictment  for 
murder,  finding  prisoner  guilty  and  that  he  be  imprisoned,  etc.,  at  the  mercy 
of  the  court,  good:  54  Ga.  242.  Finding  defendant  "guilty  of  receiving  stolen 
goods,"  judgment  arrested :  55  Ga.  191.  Verdict  of  murder,  when  charge  was 
based  on  an  assumed  state  of  facts,  new  trial:  58  Ga.  265.  "Guilty  of  an  at- 
tempt to  commit  a  larceny,"  sufficiently  certain  :  58  Ga.  200.  "Guilty  of  the 
offense  of  stabbing,"  held  sufficient:  62  Ga.  167.  Uttering  a  forged  paper,  ver- 
dict of  guilty  must  show  it  was  published  as  true,  etc.:  28  Ga.  367;  56/604. 
Unsigned,  when  names  of  jurors  appear  on  the  record,  good :  63  Ga.  281. 

Damages,  whether  excessive  or  not,  question  for  the  discretion  of  the  court: 
10  Ga.  37;  20/428;  23/222;  29/294;  42/271. 

Decretal  verdict,  sufficiently  certain  when  court  can  execute  it :  24  Ga.  591. 

Deduction,  when  verdict  should  make  some,  from  price  agreed  on :  30  Ga. 
418. 

Defective,  when  verdict  so  defective  as  to  be  void,  mistrial:  49  Ga.  458. 

Defendant,  verdict  for  one,  against  another,  void :  58  Ga.  315. 

Divorce,  party  to,  may  move  to  set  aside  first  verdict:  31  Ga.  625.  Two  ver- 
dicts finding  proof  to  authorize  total,  with  no  decree  thereon, null:  64 Ga.  662. 

Ejectment,  verdict  in,  may  be  for  part  of  the  premises  claimed :  14  Ga.  384. 
For  moiety,  on  death  of  one  joint  lessor:  21  Ga.  401.  Under  Jones's  form  ver- 
dict ought  to  be  for  or  against  all  the  plaintiffs:  17  Ga.  361.  Verdict  too  un- 
certain to  enable  court  to  award  judgment,  void :  30  Ga.  608. 

Equitable  verdict,  jury  may  find  :  44  Ga.  179. 

Error,  in  assignment  of,  too  general  that  complains  that  issues  were  not 
submitted  to  the  jury,  etc. :  58  Ga.  140.  In  calculation,  in  verdict,  corrected, 
in  Supreme  Court :  64  Ga.  506. 

Evidence,  when  there  is  sufficient  to  support  verdict,  new  trial  will  not  be 
granted:  30  Ga.  112;  60/319,603.  Circumstantial,  etc.,  verdict  should  stand: 
63  Ga.  90.  Objection  to  verdict  as,  that  it  does  not  show  it  was  rendered  by  a 
full  jury,  not  good :  40  Ga.  423.  Perjured,  only  affects  verdict  when  material: 
25  Ga.  671. 

Illegal,  verdict  is,  when  jury  pass  on  issues  not  before  them:  51  Ga.  320. 

Imperfect  verdict  rendered  by  jury,  error  for  court,  four  days  after,  to  reas- 
semble the  jury  and  let  them  amend  :  8  Ga.  201.  To  send  out  jury  to  perfect 
verdict,  not  error:  24  Ga.  485. 

Informal  verdicts  may  be  amended:  17  Ga.  361. 

Injunction,  against  verdict  inadvertently  rendered:  26  Ga.  352. 

Interest, question  of,  arising  under  form  of  verdict:  54  Ga.  542. 

Intoxication  of  juror,  ground  for  setting  aside  verdict:  40 Ga.  150. 

Issues,  verdict  must  comprehend  all,  submitted  to  the  jury :  17  Ga.  361.  In 
equity  cause,  motion  for  new  trial,  because  verdict  did  not  cover  the  issues, 
must  specify,  etc. :  66  Ga.  18. 

Judgment,  reversal,  if  plaintiff  would  not  write  off  a  portion  of  the  verdict: 
37  Ga.  341.  Of  court,  rendered  without  verdict,  when  should  be  set  aside:  46 
Ga.  398. 
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Jury,  too  late  after  verdict  to  raise  question  whether  jury  was  taken  from 
grand  or  petit  jury :  63  Ga.  216. 

Justice,  when  finding  of  jury  is  against,  new  trial  will  be  granted:  33  Ga. 
495.     When  verdict  did  substantial,  not  disturbed  :  45  Ga.  94;  50/124. 

Legatees,  four  suing  when  there  were  six,  and  verdict  for  amount  due  all, 
two  shares  written  off:  60  Ga.  154. 

Liquidated  demand,  verdict  for,  jury  should  give  interest  on  it:  19  Ga.  537. 

Mistake  in  verdict  will  be  relieved  against:  30  Ga.  191. 

New  trial,  granted,  if  verdict  be  against  the  evidence :  24  Ga.  591.  Or  so  un- 
certain it  cannot  be  executed :  27  Ga.  469.  Refused,  on  ground  verdict  did  not 
cover  all  issues  submitted  :  58  Ga.  484. 

Nunc  pro  tunc  verdict  entered  on  the  minutes,  rendered  years  previously :  45 
Ga.  117. 

Pleas,  where  there  were  three  issuable,  verdict  for  plaintiff  is  a  finding 
against  defendant  on  all :  60  Ga.  131. 

Principal  and  interest,  when  verdict  was  for,  on  suit  on  two  notes,  suffi- 
ciently certain  :  14  Ga.  691.     Meaning  of:  19  Ga.  298 ;  20/50. 

Publication  of  verdict,  what  is,  and  no  action  dismissed  after:  7  Ga.  191; 
34/575. 

Release,  when  a  party  may,  a  part  of  finding  in  his  favor:  22  Ga.  313. 

Sabbath  day,  verdict  rendered  on,  illegal  and  a  nullity:  49  Ga.  436. 

Set  aside,  verdict  was,  in  claim  case,  where  plaintiff  in  execution  had  been 
dead  for  years,  and  estate  unrepresented :  9  Ga.  325.  Not,  where  it  was  such 
as  case  warrants:  22  Ga.  283.  Will  be,  when  there  is  no  evidence  to  warrant 
it:  29  Ga.  200.  Was,  when  sheriff  told  jury  that  judge  would  take  them  to  an- 
other county  if  they  did  not  agree :  31  Ga.  625.  Judgment  of  judge  in  will 
case,  without  verdict,  should  be,  when  :  46  Ga.  398. 

Signature  of  foreman  to  verdict,  good :  9  Ga.  501.  Verdict  returned  without, 
held  good :  14  Ga.  18 ;  24/72. 

Special  verdict,  chancellor  may  direct  jury  to  find,  in  equity  case,  etc. :  57 
Ga.  459. 

Transfer  of  verdict  when  written  on  wrong  paper:  58  Ga.  186 ;  62/316. 
Notes  from  decisions  since  Code  of  1882: 

Attachment,  verdict  for  plaintiff  against  defendant  for  specific  sum,  suf- 
ficient :  66  Ga.  575. 

Average,  jurors'  agreement  to  severally  name  a  sum  and  strike  average,  not 
vitiate  verdict,  if  result  adopted  independently  of  such  agreement :  83  Ga.  512. 

Evidence,  verdict  must  be  founded  on;  if  no  evidence,  defendant  cannot 
take  verdict :  66  Ga.  169. 

Former  verdict,  upon  request,  court  should  detach  or  conceal  former  ver- 
dict before  declaration  is  handed  to  jury :  86  Ga.  295 ;  see  also  91  Ga.  65 ;  97/408. 

Interest,  no  verdict  for,  prior  to  filing  suit,  declaration  nor  evidence  show- 
ing when  account  became  due :  92  Ga.  405. 

Joint  defendants,  verdict  for  gross  sum  against  two  defendants,  liability  of 
each  is  several  as  well  as  joint  for  whole  sum :  83  Ga.  358. 

Jury,  that  several  of  jury,  polled,  said  they  consented  to  verdict  reluctantly, 
will  not  vitiate  it:  78  Ga.  480.  All  evidence  in  support  of  illegality  ruled  out, 
submission  to  jury  improper:  81  Ga.  162.  Certain  acts  of  jurors  and  bailiff, 
after  jury  retired,  held  not  to  vitiate  verdict:  91  Ga.  279,  280.  Verdict  not 
vitiated  because  juror  requested  bailiff  to  deliver  message  to  his  son  as  to 
work  at  home,  son  overhearing:  91  Ga.  279. 

Justice  court,  verdict  in,  written  elsewhere  than  on  affidavit  of  illegality, 
mere  irregularity :  84  Ga.  117. 


§§5389-5841      SEVENTH  TITLE.— CHAPTER  1,  ARTICLE  2.  1578 


Of  entering  judgment. 


Mistake,  verdict  rendered  under  misapprehension  of  jury  as  to  which  party 
plaintiff,  not  error  to  allow  them  to  correct  verdict,  though  since  signing  they 
had  mingled  with  the  people :  80  Ga.  722. 

Partnership  sued,  verdict  against  one  partner  legal:  82  Ga.  790;  citing  75 
Ga.  664.  In  action  against  partnership,  verdict  may  be  against  one  partner, 
though  issue  not  made  in  pleadings :  88  Ga.  740. 

Pleadings,  verdict  here  not  warranted  by  pleadings,  and  inconsistent  with 
itself:  65  Ga.  693. 

Set  aside,  court  cannot,  of  its  own  motion  without  notice,  set  aside  verdict 
rendered  at  previous  term,  etc.  Notice  to  attorney  establishing  copy  judg- 
ment on  verdict,  not  sufficient,  when :  92  Ga.  379. 

Surety,  where  only  surety  defends  and  verdict  is  only  against  principal,  this 
is  finding  in  favor  of  surety :  91  Ga.  319. 


ARTICLE  2. 

OF    ENTERING    JUDGMENT. 

ACobb9494  §5339.  (3568.)  Judgment,  hoiv  and  when  signed  up.  In  all  cases 
$4851.  when  a  verdict  shall  be  rendered,  the  party  in  whose  favor  it  may  be, 
or  his  attorney,  shall  be  allowed  to  enter  and  sign  up  judgment 
thereon  at  any  time  within  four  days  after  the  adjournment  of  the 
court  at  which  such  judgment  was  rendered,  for  the  amount  thereof 
and  all  costs  recoverable  thereon,  and  no  execution  shall  issue  on 
any  verdict  until  such  judgment  shall  be  entered  up  and  signed  by 
the  party  or  his  attorney. 

Four  days :  63  Ga.  423 ;  5/64 ;  52/556.  Presumption  from  absence  of  judg- 
ment on  second  verdict  that  it  was  arrested,  etc. :  49  Ga.  242.  Judgment  en- 
tered nunc  pro  tunc,  etc. :  54  Ga.  542.  When  judge  should  not  permit  a 
judgment  entered  on  the  verdict  he  has  set  aside:  59  Ga.  12.  Where  it  was 
duty  of  plaintiff  to  enter  up  judgment:  52  Ga.  556.  Judgment  should  be  en- 
tered up  and  signed  before  execution  issues  on  it :  62  Ga.  103-106.  When  en- 
tered up  on  verdict  and  signed  by  counsel,  need  not  be  spread  on  the  minutes : 
63  Ga.  417,  423. 

Attorney  may  enter  judgment  on  damage  verdict,  in  four  days  after  ad- 
journment, notwithstanding  death  of  plaintiff :  77  Ga.  136. 

$4470.  §5340.   (3569.)  Appeal  suspends  judgment.     If  a  judgment  be  en- 

tered within  the  time  allowed  for  entering  an  appeal,  and  such  ap- 
peal be  entered,  the  judgment  will  be  suspended. 

See  8  Ga.  121.  Construed,  as  to  a  purchaser,  with  reference  to  section  5355 
of  the  Code :  47  Ga.  97. 

Effect  of  appeal  is  to  suspend  judgment :  77  Ga.  6. 

Judgment  in  justice  court  not  become  dormant  while  appeal  undisposed  of, 
whether  finally  dismissed  or  not :  84  Ga.  751. 

^johb1:^       §5341.   (3570.)    Judgment  for  principal  and  interest.      In  all  cases 

$2882.         where  judgment  may  be  obtained,  such  judgment  shall  be  entered 

up  for  the  principal  sum  due,  with  interest:  Provided,  the  claim  upon 
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which  it  was  obtained  draws  interest;  but  no  part  of  such  judgment 
shall  bear  interest  except  the  principal  which  may  be  due  on  the 
original  debt. 

Act  of  1814  does  not  apply  where  the  recovery  is  in  damages:  6  Ga.  303. 
Jury  finding  for  plaintiff  principal,  interest  and  costs  in  suit  on  note  with 
credits,  was  not  sufficiently  certain  :  40  Ga.  150.  Refers  also  to  confessions  of 
judgment :  52  Ga.  586,  587.  Judgment  entered  up  nunc  pro  tunc,  with  interest : 
54  Ga.  542. 

Defendant  cannot  object  that  judgment  entered  up  for  too  little  interest: 
67  Ga.  725,  727. 

Principal  and  interest  not  separated,  fatal  defect,  on  mortgage  foreclosure: 
77  Ga.  426.       > 

Verdict  for  gross  sum,  including  principal  and  interest  not  segregated,  set 
aside  unless  interest  written  off :  95  Ga.  705 ;  see  also  94  Ga.  418. 

§5342.  (3571.)  Judgment  on  appeals.  In  all  cases  of  appeal,  where 
security  has  been  given,  the  plaintiff,  or  his  attorney,  may  enter  up 
judgment  against  the  principal  and  surety,  jointly  and  severally, 
and  execution  shall  issue  accordingly,  and  proceed  against  either  or 
both,  at  the  option  of  the  plaintiff,  until  his  debt  is  satisfied. 

See  6  Ga.  416 ;  57/68.  Where  defendant  carries  case  to  Supreme  Court  and 
supersedeas  bond  given  :  45  Ga.  81,  82. 

§5343.   (3572.)  Against  sureties  and  indorsers.      In  all  judgments  ^1845, 
against  sureties  or  indorsers  on  any  bill  of.  exchange,  promissory  note,  A(3t^5g'00 
or  other  instrument  in  writing,  the  plaintiff,  or  his  attorney,  shall  ^tlgj^l1, 
designate  and  identify  the  relation  of  the  parties  under  the  contract 
on  which  such  judgment  is  rendered,  and  execution  shall  issue  ac- 
cordingly. 

Omission  to  describe  contract  of  indorsement  on  affidavit  of  illegality,  judg- 
ment amendable :  27  Ga.  363.  This  section  was  intended  for  the  protection  of 
the  surety  or  indorser :  48  Ga.  420,  421.  No  ground  of  illegality  that  the  judg- 
ment irregular  in  failing  to  describe  one  as  indorser:  54  Ga.  494.  Also  where 
judgment  not  void  in  failing  to  describe  one  as  surety,  it  was  amendable:  56 
Ga.  174.  Stated:  69  Ga.  289.  Section  referred  to  and  construed:  59  Ga.  848, 
849. 

§5344.   (3574.)  Judgment  for  costs  against  executors,  etc.     When  the  $4464- 
verdict  of  a  jury  is  against  an  executor  or  administrator,  or  other 
trustee,  in  his  representative  character,  a  judgment  for  costs  should 
be  entered  against  him  in  the  same  character. 

Stated :  17  Ga.  289.  What  fi.  fa.  for  costs  could  be  levied  on :  16  Ga.  190, 
When  not  liable  for  costs  when  plaintiffs,  upon  a  nonsuit  or  verdict:  20  Ga. 

847. 

§5345.   (3575.)  Judgment  on  bonds.     All  judgments  entered  against  Act  1847, 
the  obligors  of  any  bond,  whether  official  or  voluntary,  shall  be  f or  §§8795,'264.' 
the  amount  of  damnification  found  by  the  verdict  of  the  jury,  and 
not  for  the  penalty  thereof. 
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When  sureties  for  sheriff,  after  recoveries  against  him  to  amount  of  their 
bond,  can  defend  at  law  against  suits:  8  Ga.  569.  When  surety  not  liable  on 
bond  for  more  than  the  penalty  and  interest :  59  Ga.  204,  205. 

Estate  forfeited  and  sold  for  rent  due,  tenant  entitled  to  overplus  after  rent 
paid  :  71  Ga.  392. 

^26278'5010'  §5346.  (3576.)  Judgments  in  favor  of  or  against  firms.  Judgments 
entered  up,  or  executions  issued,  in  favor  of  or  against  copartners, 
when  the  partnership  style  is  used  therein  instead  of  the  individual 
names  of  such  persons  composing  said  firm,  shall  be  good. 

Decree  against  partners  good,  although  name  of  partners  transposed  in  firm 
name:  31  Ga.  140.  When  judgment  in  favor  of  partnership  as  creditor  of  de- 
ceased against  administrator,  should  be  de  bojiis  testatoris:  54  Ga.  538. 

On  judgment  against  two  partners,  liability  of  each  is  several,  as  well  as 
joint,  as  to  whole  sum :  83  Ga.  358. 

696Ga  619  §5347.  Nonsuit,  when  granted.  A  nonsuit  is  not  granted  merely  be- 
85  Ga'  420'  cause  the  court  would  not  allow  a  verdict  for  plaintiff  to  stand.  But  if 
the  plaintiff  fails  to  make  out  a  prima  facie  case,  or  if,  admitting  all 
the  facts  proved  and  all  reasonable  deductions  from  them,  the  plain- 
tiff ought  not  to  recover,  a  nonsuit  will  be  granted.  A  judgment  of 
nonsuit  is  no  bar  to  a  subsequent  action  for  the  same  cause  brought 
in  due  time; 

See  notes  to  section  4995. 

Nonsuit  does  not  bar  second  suit  for  same  cause  of  action,  nor  conclude  par- 
ties on  questions  of  evidence  decided :  91  Ga.  196. 


ARTICLE  3. 

OF  THE  EFFECT  AND  LIEN  OF  JUDGMENTB. 

$$8741,5283,      §5348.   (3577.)   Conclusiveness  of  judgments.      The  judgment  of  a 

5095.  ....  .  . 

court  of  competent  jurisdiction  is  conclusive  between  parties  and 
privies,  as  to  the  facts  which  it  decides,  until  reversed  or  set  aside. 

Notes  from  Code  of  1882  : 
Stated:  2  Ga.  325;  36/257;  9/117;  49/47.  When  mere  error  of  law  will  not 
vitiate :  20  Ga.  798 ;  9/244.  And  cannot  be  collaterally  attacked  by  third  per- 
sons, except  for  fraud  and  collusion  in  the  procurement :  6  Ga.  178.  Third  per- 
son is  not  bound  by  a  judgment  to  which  he  was  not  a  party  or  privy :  13  Ga. 
269;  30/700.  Binds  parties  and  privies:  25  Ga.  193.  Is  evidence  as  between 
the  parties  to  it  and  their  privies:  16  Ga.  487.  In  a  claim  case:  7  Ga.  380. 
Presumed  that  decisions  of  court  of  competent  jurisdiction  are  well  founded 
and  regular :  19  Ga.  279.  How  far  a  judgment  is  an  estoppel :  19-Ga.  413  ;  49/412. 
Judgment  propounding  a  will  for  probate  does  not  bind  an  heir  not  a  party  to 
it:  23  Ga.  332.  Same  rule  as  to  judgment  establishing  a  copy  deed,  not  con- 
clusive against  those  claiming  as  devisees,  not  parties  thereto :  34  Ga.  167.  Does 
not  determine  when  record  shows  the  question  could  not  have  been  adjudi- 
cated :  27  Ga.  372.  Judgment  a  nullity  whei'e  there  has  been  no  service:  26 
Ga.  140.     Where  judgment  on  demurrer  was  final  and  conclusive:  34  Ga.  47. 
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As  to  judgments  of  Supreme  Court  being  final :  38  Ga.  195.  Judgment  of  Dis- 
trict Court  of  United  States  conclusive  in  the  State  court,  but  may  be  attacked 
for  want  of  jurisdiction :  48  Ga.  50.  Judgment  in  ejectment  binding  only  on 
the  defendant  to  the  action :  54  Ga.  597.  And  plaintiff  to  the  action  :  58  Ga. 
261.  When  judgment  of  commissioners  of  police  conclusive  as  to  policemen, 
until  reversed  :  59  Ga.  318.  Same  rule  as  to  judgment  against  city  clerk  as  to 
his  salary :  60  Ga.  110.  When  judgment  at  law  conclusive  in  equity :  55  Ga. 
630.  When  cestui  que  trust  would  be  concluded  by  a  decree :  61  Ga.  599.  Where 
decree  would  be  binding  on  devisees  in  remainder,  represented  by  executor: 
61  Ga.  382.  Where  judgment  against  a  married  woman  would  be  conclusive: 
61  Ga.  512.  Decree  foreclosing  a  mortgage  is  conclusive  upon  the  defendant 
and  any  purchaser  after  the  decree :  62  Ga.  20.  Section  referred  to  and  con- 
strued :  63  Ga.  628. 

Notes  from  decisions  since  Code  of  1882 : 

Amendment,  to  repeat  by  amendment  charge  of  fraud  already  adjudicated 
is  idle  and  unprofitable :  80  Ga.  742. 

Bailment,  owner  of  horse  here  not  barred,  in  trover  against  purchaser  from 
bailee,  by  judgment  in  action  against  bailee :  91  Ga.  440. 

Bankruptcy,  discharge  in,  is  good  plea  to  suit  on  foreign  judgment,  when 
bankruptcy  was  not  pleaded  ;  aliter,  if  plea  of  bankruptcy  was  withdrawn  and 
judgment  confessed  in  the  foreign  suit:  70  Ga.  362.  Judgment,  after  dis- 
charge, on  debt  provable  in  bankruptcy,  conclusive  on  bankrupt  and  all  claim- 
ing under  him :  71  Ga.  705. 

Bill  of  review,  dismissal  of  writ  of  error  operates  as  affirmance  of  decree,  and 
bill  of  review  will  not  lie :  76  Ga.  337. 

Cited,  as  also  17  Ga.  110;  40/199;  62/604;  68/113. 

Claim,  adverse  finding,  on  claim  to  property  levied  on  under  chattel-mort- 
gage fi.  fa.,  not  debar  illegality,  when  :  66  Ga.  236.  Prevailing  against  levy  on 
dam  and  water-power,  levy  on  bottom  of  stream  not  barred :  67  Ga.  648.  Dis- 
missal by  court  of  levy  in  claim  case,  not  bar  another  levy  and  trial  on  merits: 
69  Ga.  685.  Judgment  against  claimant  does  not  conclude  defendant  in  fi.  fa., 
though  claimant  was  his  wife  and  he  employed  counsel  to  prosecute  the  claim : 
71  Ga.  71.  In  action  of  trespass  for  levying  on  property  in  hands  of  outside 
party,  judgment  in  claim  case  finding  the  property  not  subject,  conclusive  on 
the  point :  80  Ga.  508.  Where  all  questions  in  claim  case  were  previously  de- 
cided against  claimant  on  his  illegality  to  execution,  judgment  dismissing 
illegality  on  demurrer  concluded  him :  83  Ga.  255.  Amendable  defects  in 
pleadings  were  cured  by  judgment :  83  Ga.  255. 

Collateral  attack,  decree  not  attacked  collaterally  :  82  Ga.  168 ;  citing  81  Ga. 
308;  64/670. 

Consent  verdict  is  within  the  principle  of  res  judicata:  93  Ga.  279. 

Consideration  of  note,  too  late  after  judgment  to  urge  that  same  illegal :  83 
Ga.  1. 

Corporation,  judgment  against  de  facto,  estops  from  denying  the  incorpora- 
tion :  70  Ga.  637. 

County  affairs,  county  treasurer  not  authorized  to  go  behind  ordinary's 
order  approving  bills  pursuant  to  special  statute  for  building  court-house: 
78  Ga.  760. 

Deed,  decree  annulling  deed  against  grantee,  conclusive  against  one  who 
claims  that  grantee  was  his  agent  and  trustee,  the  equitable  interest  being  in 
him:  71  Ga.  705. 

Demurrer,  judgment  on,  is  a  bar  to  second  suit  between  same  parties  about 
same  subject-matter,  though  some  of  the  facts  were  defectively  pleaded^  in 
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first  suit :  70  Ga.  552.  As  to  demurrer  to  bill  for  want  of  equity  :  67  Ga.  247, 53. 
Overruling  general  demurrer  to  bill  before  return  term  and  interlocutory 
grant  of  injunction,  not  res  judicata;  demurrer  may  still  be  insisted  on  in 
term:  74  Ga.  201.  Dismissal  of  bill  on  demurrer  did  not  adjudicate  title  in- 
volved, as  against  vendees  of  defendant  taking  before  bill  filed :  92  Ga.  787. 

Dismissal,  suit  for  damages  dismissed  on  promise  of  defendant  to  remedy 
same,  not  res  judicata:  84  Ga.  61.  Dismissal  for  want  of  evidence  does  not  bar 
subsequent  suit  for  same  cause  of  action  :  92  Ga.  522.  Judgment  of,  on  demur- 
rer, not  set  aside  and  case  reinstated  upon  motion  after  the  term :  95  Ga.  35. 

Dormant  judgment  revived,  fi.  fa.  levied,  and  claim  filed  ;  question  of  dor- 
mancy res  judicata,  and  fi.  fa.  admissible  against  claimant:  68  Ga.  63.  Also 
on  motion  to  distribute  money  from  sale  of  defendant's  property :  57  Ga.  609. 

Ejectment,  warrantor  appearing  and  defending  against  warrantee,  bound  by 
judgment  therein:  75  Ga.  300.  Parties  to  consent  verdict  in,  could  not  go  be- 
hind it:  78  Ga.  142. 

Erroneous  judgment,  judgment  of  court  having  jurisdiction,  whether  right 
or  not,  binding:  77  Ga.  340.  Though  erroneous,  binding  on  parties  not  except- 
ing thereto:  77  Ga.  484.  Unreversed  judgment  declaring  declaration  amended 
in  time  to  save  dismissal  under  remittitur  from  Supreme  Court,  binding,  al- 
though erroneously  granted  :  93  Ga.  736,  740. 

Estoppel,  judgment  unreversed  is  an  estoppel:  71  Ga.  384.  Former  decision 
as  an  estoppel :  72  Ga.  320. 

Evidence,  for  plea  of  res  judicata  to  avail,  declaration,  verdict  and  judgment 
must  be  in  evidence  ;  attaching  copies  insufficient :  84  Ga.  69. 

Fi.  fa.,  judgment  holding  a  judgment  valid,  not  conclusive  as  to  fi.  fa. 
issued  thereon:  70 Ga.  547. 

Foreign  judgment,  issues  passed  upon  in  probate  of  will  in  Alabama  are  res 
judicata  between  same  parties  in  Georgia :  76  Ga.  384. 

Garnishment,  debtor  may  recover  money  due  him  for  wages  by  rule  against 
justice  of  the  peace  after  judgment  against  garnishee :  76  Ga.  98.  Judgment 
on  merits  of  garnishee's  answer,  conclusive:  77  Ga.  436.  Garnishee  having 
paid  money  into  court,  magistrate's  disallowance  of  defendant's  claim  of  ex- 
emption was  res  judicata  thereafter :  88  Ga.  26. 

Homestead,  judgment  of  ordinary  against  executor,  on  settlement,  not 
binding  on  beneficiaries  of  homestead  out  of  property  of  executor:  66  Ga.  324. 
Refusal  to  enjoin  levy  of  execution  on  homestead  concluded  complainant  as  to 
its  superiority  thereto :  74  Ga.  49.  Wife's  claim  on  homestead  decided  against 
her,  claim  by  husband  based  on  same  homestead,  barred  :  93  Ga.  279. 

Indorser,  on  trial  against  maker,  judgment  having  gone  against  indorser, 
latter  not  estopped  from  testifying  that  debt  paid :  91  Ga.  125. 

Illegality,  upon  trial  of  illegality,  immaterial  to  defendant  whether  plain- 
tiff in  fi  fa.  dead  or  alive;  "all  he  wanted  was  a  responsible  party  to  settle 
with":  74  Ga.  752. 

Issues,  defendant  must  set  up  every  defense,  legal  or  equitable,  which  he 
may  have  to  action;  judgment  concludes  him,  except  when:  69  Ga.  754. 
Judgment  conclusive  between  the  parties,  as  to  all  matters  put  in  issue,  or 
which  might  have  been  put  in  issue:  70  Ga.  475;  69/671  ;  but  see  69  Ga.  697. 
Judgment  not  conclusive  as  to  questions  not  presented  before:  77  Ga.  234. 
Judgment  of  competent  court  binding  as  to  matter  adjudicated:  77  Ga.  289. 
Judgment  is  conclusive  as  to  all  material  matters  that,  by  the  exercise  of 
proper  diligence,  could  have  been  ascertained  and  pleaded  on  the  trial:  80 Ga. 
11.  Former  judgment  not  conclusive  unless  point  in  issue  in  later  case  neces- 
sarily passed  upon:  80  Ga.  479.     Question  not   actually  litigated,  judgment 
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not  res  judicata  as  to  property  not  involved  in  first  trial,  though  might  have 
been:  84  Ga.  171. 

Judgment,  generally  judgment  must  be  entered  before  res  judicata  can  be 
invoked  ;  how  waived :  93  Ga.  278. 

Lis  pendens,  purchaser  pendente  lite  of  land  in  dispute  is  bound  by  decree, 
and  such  decree  not  void  because  it  declares  the  title  to  be  in  such  purchaser 
who  is  not  a  party  to  record :  94  Ga.  51. 

Married  woman  bound  by  judgment  like  other  people ;  having  had  day  in 
court,  too  late  to  set  up  suretyship  or  that  debt  was  husband's:  73  Ga.  477; 
citing  63  Ga.  542 ;  60/189  ;  see  also  79  Ga.  655. 

Marshaling  assets,  in  bill  by  administrator  to  marshal  assets  and  deter- 
mine priorities,  etc.,  court  will  inquire  into  justice  of  claims  though  in  judg- 
ment: 68  Ga.  209. 

Mortgage  foreclosure,  conclusive  between  parties  and  privies:  67  Ga.  744. 
Was  res  judicata  between  the  parties  here :  76  Ga.  835.  After  judgment  of 
foreclosure,  mortgagor  could  not  collaterally  attack  mortgage  for  usury,  no 
fraud,  accident,  or  mistake  in  procuring  it  being  suggested,  nor  that  usury 
unknown  before  judgment:  83  Ga.  177;  distinguishing  77  Ga.  343. 

Motion  for  new  trial  made  and  overruled,  and  similar  motion  presented 
later,  proper  for  court  to  dismiss  same  as  res  judicata:  76  Ga.  41. 

Nonsuit,  judgment  of  Supreme  Court  on  motion  to  nonsuit,  conclusive  on 
next  trial:  72  Ga.  48.  Does  not  bar  second  suit  for  same  cause  of  action,  nor 
conclude  parties  on  questions  of  evidence  decided :  91  Ga.  196 ;  see  also  sec- 
tion 5347. 

Parties  and  privies,  conclusive  only  on :  72  Ga.  796.  Judgment  on  suit 
against  certain  persons  for  material  and  to  foreclose  lien  on  property  owned 
by  them  as  joint-stock  company,  held  good:  66  Ga.  466.  Not  an  estoppel  in 
favor  of  one  who  sues  account  to  judgment  in  name  of  owner,  without  his  con- 
sent, having  no  interest:  93  Ga.  653. 

Pendente  lite  exceptions,  motion  overruled,  excepted  to  pendente  lite  and  not 
finally  disposed  of,  not  renewable :  78  Ga.  553. 

Real  party  bound,  obligee  in  bond  for  titles  who  transferred  purchase-money 
note  by  indorsement,  and  who,  when  holder  sued  maker  and  failure  of  consid- 
eration was  pleaded,  took  up  note  and  prosecuted  action  for  his  own  benefit, 
bound  though  not  party :  78  Ga.  265. 

Removal  of  policeman  by  municipality  judicially,  by  regular  trial:  69  Ga. 
165. 

Res  judicata,  plea  of,  controlled  this  case:  69  Ga.  698.  Suit  to  recover  lands, 
properly  withdrawn  from  jury  and  dismissed  by  court,  as  res  judicata:  93  Ga. 
364. 

Rule,  to  attachment  nisi  issued  term  after  rule  absolute  against  sheriff  to 
pay  over  money,  he  cannot  plead  same  grounds  as  to  the  rule :  71  Ga.  861. 

Scire  facias,  if  defendant  in  scire  facias  not  proper  party,  he  should  defend 
before  judgment  making  him  party  :  68  Ga.  399. 

Several  suits,  judgment  in  one  of  several  suits  by  discharged  employee, 
with  same  defense,  controls  others :  73  Ga.  347 ;  citing  61  Ga.  64. 

Sheriff's  sale,  decree  setting  aside,  restores  parties  to  rights  they  had  before 
sale :  72  Ga.  301. 

Subject-matter,  there  must  be  not  only  identity  of  parties,  but  also  of  sub- 
ject-matter :  69  Ga.  692. 

Supreme  Court,  verdict  of  jury  contrary  to  former  judgment  of,  in  same 
case,  set  aside :  75  Ga.  202.  Will  not  readjudicate  questions  covered  by  former 
bill  of  exceptions;  77  Ga.  7.    Having  ruled  on  question  of  diligence,  party 
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cannot  traverse  ruling  in  superior  court  by  amendment  setting  up  diligence: 
80  Ga.  742. 

Sureties  in  replevy  bond  of  defendant  cannot  attack  judgment  against  de- 
fendant by  illegality  to  judgment  against  themselves:  80  Ga.  709. 

Trover,  second  transferee  of  vendor's  rights,  under  conditional  sale,  bound 
by  prior  judgment  in  trover  in  favor  of  first  transferee :  75  Ga.  345. 

Usury,  judgment  confessed  on  debt  concludes  debtor  from  setting  up  secu- 
rity-deed, void  for  usury:  66  Ga.  102.  Debtor's  wife  who  has  obtained  home- 
stead since  security-deed  made,  also  concluded:  66  Ga.  102;  95/712;  see  also 
83  Ga.  297 ;  84/609.  Judgment  concludes  all  questions  as  to  usury  in  debt  sued 
on:  74  Ga.  465.  Attacking  judgment  not  usurious  on  its  face,  by  evidence 
tending  to  void  homestead  waiver  in  note  sued  on  for  usury,  not  allowed:  83 
Ga.  300 ;  see  also  66  Ga.  102. 

Void  judgment,  if  judgment  a  nullity,  as  appears  from  face  of  proceedings, 
it  may  be  attacked  as  such:  68  Ga.  435.  Parties  not  estopped  by  judgment 
void  for  want  of  jurisdiction  :  76  Ga.  769. 

ACobiM97.      §5349.   (3578.)  Judgments  at  same  term  of equal  date.    All  judgments 

$5378?' 3761'  signed  on  verdicts  rendered  at  the  same  term  of  the  court  shall  be 

considered,  held  and  taken  to  be  of  equal  date,  and  no  execution 

shall  be  entitled  to  any  preference  by  reason  of  being  first  placed  in 

the  hands  of  the  levying  officer. 

Formerly  the  judgment  first  signed  had  priority:  17  Ga.  593 ;  26/287. 

$5598.  §5350.   (3579.)  Rank  of  judgments  affirmed  by  Supreme  Court.     A 

judgment  in  the  superior  court,  which  is  taken  to  the  Supreme  Court 
and  affirmed,  loses  no  lien  or  priority  by  the  proceeding  in  the  Su- 
preme Court,  but  takes  effect  from  the  first  judgment. 

Has  as  much  operation  and  effect  where  there  is  no  supersedeas  as  where 
there  is  one :  16  Ga.  446. 

ACobD9494       §5351.   (3580.)  Dignity  and  binding  effect  of  judgments.     All  judg- 
^oobb^k   ment8  obtained  in  the  superior,  justices'  or  other  courts  of  this  State 
$4157.         shall  be  of  equal  dignity,  and  shall  bind  all  the  property  of  the  de- 
fendant, both  real  and  personal,  from  the  date  of  such  judgment, 
except  as  otherwise  provided  in  this  Code. 

On  the  Act  of  1810,  which  was  intended  to  place  judgments  on  the  same  foot- 
ing :  1  Ga.  269.  Binds  all  the  property :  5  Ga.  153.  So  does  a  decree  for  money : 
57  Ga.  73.  Binds  interest  in  partnership  property  :  20  Ga.  386.  From  the  sign- 
ing of  the  judgment:  17  Ga.  593;  26/283.  From  the  date:  37  Ga.  660;  39/66. 
Lien  of,  does  not  attach  to  property  sold  under  a  younger  judgment:  9  Ga. 
164.  The  oldest  lien  having  priority :  8  Ga.  194 ;  4/356 ;  52/358.  Where  judg- 
ment against  sheriff  for  deputy's  misconduct,  conclusive  in  action  against  dep- 
uty by  sheriff  for  reimbursement :  10  Ga.  158.  When  lands  vesting  in  defend- 
ant in^.  fa.  subsequent  to  date  of  judgment  against,  subject  to  lien  of  the 
judgment:  32  Ga.  453.  When  distributive  share  of  heir  in  reversion,  subject: 
54  Ga.  602.  Judgment  against  administrator  on  debt  of  intestate  not  binding 
the  estate  where,  having  fully  administered,  he  has  turned  over  the  effects  to 
heir  on  final  settlement:  55  Ga.  12.  When  judgment  against  guardian  did  not 
bind  property  taken  in  his  name,  but  bought  with  funds  of  the  ward:  54  Ga. 
690.    When  bankruptcy  did  not  affect  the  lien  of  a  judgment  prior  to  bank- 
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ruptcy :  55  Ga.  579.  When  lien  of  a  judgment  creditor  on  land  in  husband's 
possession  superior  to  claim  of  secret  equity  of  the  wife  :  56  Ga.  79.  Judgment 
against  executor  on  debt  of  testator  does  not  bind  property  turned  over  to  leg- 
atee beforehand :  58  Ga.  305.  Land  belonging  to  an  estate  levied  on  before 
sold  by  administrator,  is  bound  by  such  levy :  58  Ga.  451.  Judgment  junior  to 
a  mortgage  illegally  recorded,  has  priority  of  lien :  59  Ga.  466.  Section  referred 
to,  and  a  judgment  held  binding  against  an  executor  after  his  bankruptcy :  60 
Ga.  532-534.  When  sale  by  assignee  in  bankruptcy  did  not  divest  lien  of  judg- 
ment from  State  court:  63  Ga.  231-234.  Junior  judgment  and  execution  in 
sheriff's  hands  at  time  of  sale,  having  precedence  over  older  one  not  in  his 
hands  until  afterwards :  31  Ga.  393. 

That  property  sold  under  decree  instead  of  earlier  common-law  judgment 
between  same  parties,  not  protect  one  purchasing  pendente  lite:  65  Ga.  461. 

Lien  attaches  to  share  of  heir  in  estate,  when  set  apart  by  commissioners, 
and  return  made  to  ordinary :  65  Ga.  302. 

Decree  for  permanent  alimony  continues  after  husband's  death,  and  takes 
precedence  of  prior  judgment :  73  Ga.  303  ;  distinguishing  52  Ga.  394  ;  62/392. 

As  to  effect  of  discharge  and  bankruptcy  upon  lien  of  judgment  rendered 
prior  thereto,  but  not  proven  in  bankruptcy :  69  Ga.  548. 

Judgment  in  favor  of  heir  of  estate,  against  administrator,  for  his  share  of 
proceeds  of  administrator's  sale  to  himself,  not  superior  to  other  judgments: 
69  Ga.  605. 

Judgment  against  one  wTho  has  conveyed  lands  by  absolute  deed  to  secure 
debt,  has  no  enforceable  lien  on  such  lands  until  redeemed  :  62  Ga.  623  ;  69/614  ; 
92/798.  Such  land  subject  to  levy  and  sale  under  judgment  against  vendee : 
82  Ga.  364. 

Wife  obtaining  decree  against  husband's  creditor  who  received  her  money 
in  payment  of  husband's  debt  and  invested  it  in  land,  has  special  lien  on  the 
land,  and  general  lien  on  other  property  of  defendant:  70  Ga.  180. 

Property  sold  conditionally  to  defendant  after  judgment,  not  bound,  though 
contract  of  sale  unrecorded  :  71  Ga.  93. 

Interest  of  obligor  in  bond  for  title,  bound  by  judgment  against  him:  71 
Ga.  264. 

No  lien  on  land  aliened  before  its  rendition  :  72  Ga.  469. 

Judgment  against  husband,  after  record  of  voluntary  conveyance  to  wife, 
has  no  lien  :  72  Ga.  752. 

At  common  law,  if  party  died  after  judgment,  but  before  execution  issued, 
scire  facias  to  make  decedent's  representatives  party  to  the  judgment  was 
necessary.    With  judiciary  Act  of  1799,  reason  of  rule  ceased:  73  Ga.  104. 

Where  property  sold  after  judgment  rendered  against  vendor,  and  after- 
wards sold  under  judgment,  vendee  entitled  to  proceeds,  against  judgments 
rendered  after  sale :  76  Ga.  792. 

Judgment  on  forthcoming  bond  takes  money  paid  by  surety,  in  preference 
to  his  intermediate  distress  warrant :  77  Ga.  57. 

Lien  of  judgment  against  property  held  under  bond  for  title,  not  divested 
by  rescission  between  vendor  and  vendee.:  84  Ga.  177. 

Whatever  one  can  enjoy  himself  as  property  may  be  sold  for  his  debts,  un- 
less exempted,  etc. :  92  Ga.  306. 

Executor  taking  one-third  interest  under  will  withdraws  so  much,  no  part 
of  estate  subject  to  judgment  against  him  :  92  Ga.  329. 

Mortgage  simultaneous  with  purchase,  superior  to  existing  judgments 
against  mortgagor:  79  Ga.  703. 

No  difference  in  principle  that  part  paid  cash,  and  mortgage  only  for  bal- 
ance: 94  Ga.  175. 
100 
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^Cobb^be  §5352.  (3581.)  First  judgment  prevents  alienation  in  cases  of  appeal. 
In  all  cases  where  a  judgment  shall  be  rendered  and  an  appeal  shall 
be  entered  from  such  judgment,  the  property  of  the  defendant  shall 
not  be  bound  by  the  first  judgment,  except  so  far  as  to  prevent  the 
alienation  by  the  defendant  of  his  property  between  the  signing  of 
the  first  judgment  and  the  signing  of  the  judgment  on  the  appeal, 
but  shall  be  bound  from  the  signing  of  such  judgment  on  the  appeal. 

See  8  Ga.  121.  What  is  such  alienation  in  the  case  of  a  mortgage :  18  Ga.  466. 
Property  so  alienated  bound  for  damages  assessed  for  frivolous  appeals:  19 
Ga.  298.  When  purchaser  of  realty  not  protected  by  section  5367,  pending  ap- 
peal from  first  verdict :  47  Ga.  97.  Law  of  this  section  referred  to  and  con- 
strued :  50  Ga.  145. 

$3077.  §5353.   (3582.)  Judgments  do  not  bind  choses  in  action.     A  judgment 

has  no  lien  upon  promissory  notes  in  the  hands  of  the  defendant, 
nor  are  choses  in  action  liable  to  be  seized  and  sold  under  execution, 
unless  made  so  specially  by  statute. 

Stated:  6  Ga.  550.  Choses  in  action  in  hands  of  receiver,  legal  assets,  and 
the  judgments  entitled  to  the  fund  :  55  Ga.  177. 

Lien  of  State  depository's  bond  extends  to  choses  in  action :  66  Ga.  609. 

Applied  to  contests  over  funds  in  hands  of  receiver,  where  creditors  who 
sued  before  receivership,  but  obtained  judgment  afterwards,  claimed  priority : 
94  Ga.  465. 

Plaintiff  in  fi.  fa.  could  make  defendant's  administrator  a  party  by  scire 
facias, 'so  as  to  reach  assets  inaccessible  by  levy :  83  Ga.  716. 

In  contest  between  judgment  creditor  and  assignees  of  money  demand, 
the  money  having  been  paid  into  court,  the  assignment  took  priority  although 
made  after  the  judgment:  88  Ga.  145. 

Actsisso-i,  §5354.  (3582  a.)  Toll-cotton  not  subject,  when.  The  toll-cotton 
received  by  persons  in  this  State  as  a  compensation  for  ginning  the 
cotton  of  another,  shall  not  be  subject  to  seizure  or  sale  under  any 
judgment,  mortgage,  lien,  decree  or  other  process  against  the  person 
owning  or  having  such  cotton  ginned,  existing  prior  to  or  at  the 
time  it  was  ginned:  Provided,  the  toll  so  exempted  shall  not  exceed 
one-fifteenth  of  the  amount  ginned. 

Acobb2497       §5355.   (3583.)  Lien  of  judgment  on  transferred  property,  how  dis- 

ApCt238801"2'  charged.     When  any  person  has  bona  fide,  and  for  a  valuable  consid- 

$$3592, 2779.  eration,  purchased  real  or  personal  property,  and  has  been  in  the 

possession  of  such  real  property  for  four  years,  or  of  such  personal 

property  two  years,  the  same  shall  be  discharged  from  the  lien  of 

any  judgment  against  the  person  from  whom  he  purchased. 

Formerly  seven  years:  7  Ga.  163;  9/400;  15/336;  27/341.  Act  of  1852  not 
intended  to  be  retrospective:  15  Ga.  496.  Section  referred  to  and  construed: 
39  Ga.  349.  Two  years  possession  of  bales  of  cotton:  39  Ga.  421.  What  bona 
fide  purchaser  of  realty  with  four  years  possession  should  state,  to  protect  him- 
self against  a  sale  under  execution  against  former  owner :  47  Ga.  125.  As  to 
being  parts  of  the  statute  of  limitations  and  suspended  by  various  acts  from 
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1860  to  1865 :  49  Ga.  59.  Although  levied  on  before  purchase,  yet  holding  the 
land  for  four  years  when  no  steps  to  enforce  the  levy,  relieves  it :  56  Ga.  595 ; 
55/399,  402.  When  possession  of  land  by  family  as  a  homestead  for  four  years 
did  not  protect* it  from  an  execution:  54  Ga.  36-38.  Only  lien  of  judgments 
against  the  vendor  discharged  by  four  years  possession :  54  Ga.  81-84.  Sus- 
pended during  the  war :  50  Ga.  164.  Homestead  possession  not  tacked  to  sub- 
sequent possession  to  make  out  the  four  years:  51  Ga.  570.  Mortgage  fi.  fa. 
not  governed  by  :  53  Ga.  328  ;  51/279-282 ;  54/498.  No  notice  of  levy,  and  pro- 
tected by  the  four  years  possession  :  51  Ga.  372-374.  Suspended  from  Novem- 
ber 30th,  1860,  until  the  close  of  the  war:  49  Ga.  51;  51/556.  Purchase  after 
judgment  and  no  possession  four  years  before  levy :  48  Ga.  410.  Surety  not  re- 
leased by  the  failure  of  the  principal  judgment  creditor  to  levy  for  four  years : 
55  Ga.  374.  A  bona  fide  purchaser  with  four  years  possession,  obtaining  land 
free  from  execution  against  his  vendor :  55  Ga.  224.  Must  be  actual  possession 
and  not  from  deed  only :  55  Ga.  44.  Not  a  bona  fide  possession  by  claimant :  55 
Ga.  559-561.  And  is  not,  where  had  actual  notice:  42  Ga.  250;  64/706-708. 
Where  cannot  tack  possession  before  levy,  to  make  out  the  four  years :  53  Ga. 
330.  Notice  must  be  given  by  the  sheriff  in  five  days  of  the  levy,  to  stop  the 
four  years  limitation :  54  Ga.  588.  Discharges  only  from  the  lien  of  judgments 
against  the  vendor:  54  Ga.  81.  Four  years  possession  does  not  protect  where 
there  is  actual  knowledge :  56  Ga.  617  ;  55/560.  No  notice  and  seven  years  pos- 
session was  held  good  against  a  mortgage  not  recorded  in  time :  57  Ga.  204. 
Where  there  was  no  four  years  possession,  there  was  no  protection  against  the 
fi.fa.,  although  sheriff  failed  to  levy  on  personal  property  pointed  out:  59  Ga. 
595.  Where  defendant  in  fi.  fa.  holding  as  tenant  of  the  purchaser  four  years 
before  levy  of  the  fi.  fa.,  the  land  was  not  subject:  59  Ga.  443.  Possession 
must  have  been  notorious  and  bona  fide:  61  Ga.  46.  Where  no  deed  made  ex- 
cept for  selling  the  land  for  the  purchase-money,  and  there  was  no  four  years 
possession  after  that :  62  Ga.  530.  Section  referred  to  and  construed :  62  Ga. 
462.  Code  omits  the  word  "peaceably"  found  in  Acts  of  1822  and  1851-2; 
and  when  cannot  tack  other  levies  together  to  prevent  the  four  years  bar:  65 
Ga.  89. 

Although  grantee  had  knowledge  of  judgment,  four  years  possession  dis- 
charged lien,  when  :  67  Ga.  334. 

Good  faith  of  purchaser  for  value  presumed,  and  onus  of  showing  notice  of 
judgment  on  him  asserting:  67  Ga.  529. 

Seven  years  adverse  possession  of  lands  under  color  of  title,  divests  lien  of 
judgment  against  vendor,  when :  67  Ga.  528,  529. 

As  to  effect  of  levy  before  four  years  possession,  and  sale  after:  67  Ga.  588. 

Possession  must  be  open,  notoi'ous,  exclusive  and  in  good  faith,  and  in  the 
right  of  claimant :  67  Ga.  588. 

Purchaser  of  land  with  notice  of  judgment,  not  bona  fide:  67  Ga.  588. 

Notice  of  judgment  to  purchaser  is  only  prima  facie  evidence  of  mala  fides; 
bona  fides  is  question  for  jury  :  69  Ga.  712 ;  see  also  64  Ga.  706. 

Purchaser  with  notice  of  judgment  may  be  bona  fide;  notice  is  prima  facie 
evidence  of  mala  fides:  71  Ga.  218;  72/463. 

Son  in  possession  of  land  by  parol  gift  from  father,  is  not  bona  fide  purchaser 
for  value.  This  section  does  not  apply  to  donee  in  possession  when  judgment 
rendered  :  70  Ga.  273. 

Where  claimant  of  land  bought  before  "judgment,"  error  to  charge  this 
section  in  his  favor ;  he  could  not  have  had  notice  :  70  Ga.  719. 

Actual  possession  necessary  to  discharge  land  from  lien  of  judgment:  70 
Ga.  713. 
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Purchaser  protected  though  no  deed  taken  up  to  time  of  levy :  80  Ga.  409. 

Homestead  having  ceased,  land  sold  by  father  to  son,  possession  by  latter 
for  four  years  bars  judgments  :  85  Ga.  646. 

Where  claimant  contended  that  defendant's  possession  was  his,  yet  defend- 
ant's possession  was  as  much  for  himself  as  for  claimant,  and  judgment  against 
defendant  was  not  defeated :  88  Ga.  186. 

Partner  to  whom  copartners  conveyed  assets  in  trust  to  pay  firm  debts,  not 
bona  fide  purchaser,  no  accounting  appearing  whereby  trust  feature  elimi- 
nated: 89  Ga.  101. 

Wife's  possession  for  four  years  under  decree  against  husband  divested 
liens  of  judgments  against  him:  93  Ga.  419. 

Actsi43789'  §5356.  (3583.)  Lien  against  defendant  not  resident  of  county .  Where 
1889'  106  a  money  judgment  shall  be  rendered  against  any  defendant  who,  at 
^olf1' 5349'  the  time  suit  is  begun,  does  not  reside  in  the  county  where  it  is  in- 
stituted, the  property  of  such  non-resident  defendant,  which  is  situ- 
ated, at  the  date  of  the  judgment,  without  such  county,  shall,  so  far 
as  affects  bona  fide  purchasers  for  value,  without  actual  notice  of 
the  judgment,  not  be  bound  by  such  judgment,  unless  the  owner  of 
such  judgment  shall,  within  thirty  days  from  the  final  rendition  of 
the  judgment,  have  his  fieri  facias  entered  upon  the  execution-docket 
in  the  office  of  the  clerk  of  the  superior  court  of  the  county  where 
such  defendant  resided  at  the  date  of  the  judgment.  If  any  such 
judgment  is  so  docketed  after  the  thirty  days,  these  provisions  shall 
not  apply  to  purchases  made  after  such  docketing. 

Provision  as  to  docketing  fi.  fa.  in  county  of  defendant's  residence  refers  to 
general  judgments,  not  judgments  in  rem:  75  Ga.  818. 

§5357.  (3584.)  Lien  of  judgment  on  property  removed  from  the  State. 
When  a  judgment  lien  has  attached  on  personal  property  which  is 
removed  to  another  State  and  sold,  if  brought  back  again  to  this 
State  it  will  be  subject  to  the  judgment  lien. 

When  it  may  be  levied  on  and  sold  after  being  brought  back  in  this  State : 
7  Ga.  356.  The  four  years  possession  will  not  give  title  as  against  a  judgment 
where  the  personal  property  removed  from  this  State  before  enforced:  17  Ga. 
491. 

Acobb3499  §5358.  (3585.)  Effect  of  judgments  in  trover  and  trespass.  When  a 
^S4' 3W0'  vei*dict  for  damages  shall  be  rendered  in  favor  of  a  plaintiff  in  trover 
or  trespass,  and  a  judgment  signed  thereon,  the  said  verdict  and 
judgment  shall  not  have  the  effect  to  change  the  property  which  is 
the  subject-matter  of  the  suit,  or  to  vest  the  same  in  the  defendant 
in  said  suit,  until  after  the  damages  and  costs  recovered  by  the  plain- 
tiff in  such  action  are  paid  off  and  discharged,  except  so  far  as  to 
subject  such  property  to  be  sold  under  and  by  virtue  of  an  execution 
issuing  from  such  judgment  in  such  action  of  trespass  or  trover,  and 
to  make  the  same  liable  to  the  payment  of  the  damages  and  costs 
recovered  in  said  action,  in  preference  to  any  other  judgment,  order 
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or  decree  against  the  said  defendant  in  said  action  of  trespass  or 
trover. 

Alternative  verdict  proper:  6  Ga.  287.  Law  of  this  section  referred  to  and 
construed :  28  Ga.  483. 

Upon  alternative  judgment,  not  error  for  clerk  to  issue  execution  against 
defendants  generally  and  property  sued  for  specifically :  80  Ga.  482. 


ARTICLE  4. 

OF  CONFESSION  OF  JUDGMENT. 

§5359.   (3600.)   Confession  of  judgment,  where  and  when  allowed.    NoA^^9^'95 
confession  of  judgment  shall  be  entered  up  but  in  the  county  where 
the  defendant  resided  at  the  commencement  of  the  action,  except 
expressly  provided  for  by  law,  nor  unless  the  cause  has  been  regularly 
sued  out  and  docketed  as  in  other  cases. 

Should  it  appear  on  the  minutes  ?  1  Ga.  559.  Where  confesses  judgment 
under  mistake,  may  retract  before  it  is  recorded  :  9  Ga.  419.  Where  attorney 
had  no  authority  to  confess  judgment  for  defendant :  24  Ga.  415.  A  judgment 
must  be  entered  up  on  a  confession  of  judgment:  52  Ga.  585. 

See  general  note  hereafter. 

By  attorney  for  "defendants,"  includes  only  such  as  were  served  :  67  Ga.  584. 

Attorney  not  heard  to  invalidate  his  confession  of  judgment  for  defendants, 
but  may  testify  not  intended  to  embrace  all  defendants :  67  Ga.  584 ;  see  also 
59  Ga.  327. 

Confession  of  judgment  by  attorney  for  defendants,  not  attacked  collater- 
ally— traversed  and  proved  unauthorized  :  67  Ga.  585  ;  see  also  57  Ga.  489. 

Judgment  confessed  for  more  than  declaration  on  note  asked  for,  not  good : 
67  Ga.  770. 

§5360.  (3601.)  Judge  may  confess  judgment  in  his  awn  court.    A  judge  $4045. 
of  the  superior  court,  or  justice  of  the  peace,  may  confess  a  judg- 
ment in  his  own  court. 

Stated :  11  Ga.  460 ;  60/298. 

§5361.  (3602.)  Right  of  confession  and  appeal.  Either  party  has  a 
right  to  confess  a  judgment  without  the  consent  of  his  adversary, 
and  appeal  from  such  confession  without  reserving  the  right  so  to  do, 
in  cases  where  an  appeal  is  allowed  by  law. 

Stated:  5  Ga.  298.  Might  appeal  from  it,  although  no  juries  attending  on 
the  court  at  which  confession  made  :  29  Ga.  536  ;  1/275.  Might  appeal  without 
reserving  the  right :  30  Ga.  503.  Judgment  confessed  by  attorney,  not  void  but 
voidable :  36  Ga.  108.    When  conclusive :  57  Ga.  491,  492. 

In  suit  for  amount  over  $50.00,  appeal  from  confession  of  judgment  before 
justice  may  be  taken  either  to  jury  or  to  superior  court :  94  Ga.  450. 
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ARTICLE  5. 

HOW  ATTACKED,  AND  HEREIN  OF  MOTION  IN  ARREST  OF  JUDGMENT. 

§5362.  (3587.)  Motion  in  arrest  of  judgment.  When  a  judgment 
has  been  rendered,  either  party  may  move  in  arrest  thereof,  or  to  set 
it  aside  for  any  defect  not  amendable  which  appears  on  the  face  of 
the  record  or  pleadings. 

Section  referred  to  and  construed :  40  Ga.  129 ;  50/270 ;  55/154.  Where  there 
was  no  error  in  refusing  to  reinstate  a  case  :  50  Ga.  293.  Where  it  was  made 
for  a  mistake,  and  was  equivalent  to  a  motion  for  a  new  trial:  30  Ga.  191. 
When  cannot  by  bill  in  equity  review  and  correct  errors  on  face  of  a  common- 
law  judgment:  52  Ga.  350,  351.  Justice  court  cannot  set  aside  a  judgment: 
54  Ga.  584 ;  55/410.  This  section  fully  discussed  and  explained :  54  Ga.  479. 
Where  dismissal  of  affidavit  of  illegality  was  no  bar  to  motion  to  set  aside  a 
judgment:  54  Ga.  338.  Where  one  motion  to  set  aside  a  judgment,  passed  on 
and  unrevoked,  bars  any  other  such  motion:  54  Ga.  154.  Notice  should  be 
given  to  adverse  party  of  motion  to  set  aside  a  judgment:  55  Ga.  274.  Setting 
aside  a  verdict  in  a  criminal  case :  55  Ga.  521-526.  When  court  could  not  an- 
nul the  order  arresting  the  judgment:  61  Ga.  642.  Cannot  set  aside  a  decree 
in  equity  by  motion :  55  Ga.  189.  Where  judgment  against  trust  property 
should  have  been  set  aside  I  56  Ga.  138.  Where  want  of  diligence  and  lapse  of 
time  constituted  an  equitable  bar  to  reinstatement  of  a  case :  57  Ga.  60.  Where 
rule  nisi  by  a  defendant  to  set  aside  a  judgment  did  not  protect  the  sheriff  in 
not  levying  the  fi.  fa.:  57  Ga.  24.  Where  one  motion  to  vacate  dismissal  was 
no  bar  to  another  motion  to  vacate  a  judgment :  57  Ga.  323.  New  trial  granted 
and  no  verdict  to  base  judgment  to  be  arrested :  59  Ga.  11.  Although  motion 
to  set  aside  denied,  yet  motion  for  new  trial  may  be  made :  59  Ga.  105.  When 
motion  to  set  aside  a  judgment  by  security  in  attachment,  sustained:  60  Ga. 
112,  113.  When  resort  must  be  had  to  equity,  and  a  motion  at  common  law 
not  sustained :  60  Ga.  353.  Where  on  appeal  defendant  made  motion  to  dis- 
miss distress  for  rent  because  county  court  had  no  jurisdiction,  refused:  60 
Ga.  623,  624.  When  mere  irregularities  not  sufficient  to  set  aside  a  judgment : 
61  Ga.  293.  Nor  where  defect  in  judgment  amendable:  61  Ga.  135.  Motion  in 
arrest  of  judgment  should  be  based  on  what  is  apparent  on  the  face  of  the  rec- 
ord or  proceedings:  62  Ga.  154.  Parties  to  the  judgment  only  can  move  to 
set  aside  judgment:  62  Ga.  244.  Refused  where  judgment  distributing  money 
because  of  mistake  of  counsel :  64  Ga.  446. 

Motion  to  set  aside,  etc.,  and  reinstate  case,  not  determined  by  any  fixed 
rule:  66  Ga.  296.  Motion  to  set  aside  not  granted  that  defendant  may  plead 
matters  determined  against  him  in  former  litigation :  66  Ga.  296. 

Judgment  against  administrator  set  aside  for  defect  not  on  face  of  record, 
etc. :  67  Ga.  604. 

Must  be  predicated  on  some  defect  appearing  in  face  of  record :  71  Ga.  598 ; 
69/539. 

Judgment  not  ousted  on  ground  that  verdict  did  not  cover  issue  as  to 
reformation  of  contract,  where  such  issue  not  made  by  pleadings:  69  Ga.  689. 

Lies  only  for  defects  not  amendable  on  face  of  pleadings :  70  Ga.  578. 

Cannot  be  based  on  documentary  proof,  not  being  part  of  the  record:  70 
Ga.  751 . 

Entries  on  bench-docket,  no  part  of  the  record :  71  Ga.  598. 
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Motion  overruled  where  record  in  attachment  showed  acknowledgment  of 
service  by  attorney,  and  consent  by  administrator  to  become  party:  71  Ga. 
742. 

Motion  in  arrest  unknown  to  courts  of  equity :  72  Ga.  173. 

Where  declaration  against  trust  estate  for  necessaries  was  defective  but  not 
fatally  so,  and  verdict  cured  it :  74  Ga.  462. 

Consolidated  judgment,  on  appeal  from  justice  court,  set  aside  as  to  two 
cases  not  within  its  jurisdiction  :  75  Ga.  504. 

Suit  against  partnership,  verdict  against  one  member  only,  judgment  not 
arrested :  75  Ga.  668. 

Two  notes  sued  on,  one  due,  other  not,  judgment  by  court  on  both  because 
no  defense  filed  (section  5076),  arrested:  78  Ga.  467.  Amendment  allowable, 
writing  off  amount  of  note  not  due;  if  no  such  made,  whole  arrested:  78 
Ga.  467. 

Third  person  not  party  to  record  cannot  move  to  set  aside  judgment  that 
is  not  against  him :  80  Ga.  624.  Error  for  court  to  entertain  motion  of  gar- 
nishee to  set  aside  judgment  against  defendant:  80  Ga.  624. 

Motion  to  vacate  a  default  judgment  must  be  accompanied  by  some  show- 
ing as  to  merits :  83  Ga.  103. 

Judgment  not  set  aside  but  purged,  when :  84  Ga.  52. 

Judgment  not  arrested  for  uncertainty  in  verdict,  finding  certain  sums  less 
freight,  no  freight  being  involved  in  controversy :  86  Ga.  499. 

Absence  of  counsel  in  legislature  and  failure  of  clerk  to  mark  his  name  for 
defense  upon  request,  not  ground  to  set  aside  judgment :  86  Ga.  809. 

Superior  court  may,  ex  mero  motu,  set  aside  improper  exparte  order  establish- 
ing copy  judgment  alleged  rendered  at  previous  term :  92  Ga.  379. 

Presence  of  attorney  on  whose  motion  improper  order  was  granted,  dispenses 
with  notice  to  party  of  intention  to  vacate  it :  92  Ga.  379. 

No  abuse  of  discretion  here,  that  court  revoked  order  discharging  garnishee 
and  allowed  answer  traversed :  92  Ga.  437. 

Judgment  on  verdict  not  set  aside  for  cause  not  appearing  on  face  of  record, 
etc.,  where  no  motion  for  new  trial:  92  Ga.  440. 

Judgment  not  set  aside  because  petition  designated  city  court  of  Atlanta  as 
city  court  of  Fulton  county,  when:  93  Ga.  219. 

Trover  judgment  not  set  aside  because  petition  vaguely  described  property, 
etc.,  or  for  inaccuracies  in  bail-bond:  93  Ga.  220. 

Judgment  of  dismissal  on  demurrer,  not  set  aside  and  case  reinstated  upon 
motion  after  the  term :  95  Ga.  35. 

Suit  filed,  etc.,  to  January  term,  process  returnable  to  March  term,  judg- 
ment in  December  set  aside  because  case  assigned  for  trial  ahead  of  regular 
order :  95  Ga.  519. 

§5363.  (3588.)  Nature  of  such  motion.  A  motion  in  arrest  of  judg- $$3764, 5478. 
ment  differs  from  a  motion  for  a  new  trial  in  this:  The  former 
must  be  predicated  on  some  defect  which  appears  on  the  face  of  the 
record  or  pleadings,  while  the  latter  must  be  predicated  on  some 
extrinsic  matter  not  so  appearing.  It  also  differs  from  a  motion  to 
set  aside  a  judgment  in  this:  The  motion  in  arrest  of  judgment 
must  be  made  during  the  term  at  which  such  judgment  was  obtained, 
while  a  motion  to  set  it  aside  may  be  made  at  any  time  within  the 
statute  of  limitations. 
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Motion  to  arrest  a  judgment  should  be  for  something  appearing  on  the  face 
of  the  record :  21  Ga.  159  ;  22/281 ;  29/522.  For  intrinsic  defects  in  the  record : 
21  Ga.  271.  When  a  motion  for  new  trial  entertained  after  motion  in  arrest 
of  judgment :  23  Ga.  493.  When  on  motion  in  arrest  of  judgment  cannot  dis- 
prove the  recitals  in  indictment  that  the  grand  jury  were  sworn:  9  Ga.  58. 
Motion  in  arrest  of  judgment  any  time  before  adjournment  of  court :  4  Ga.  101. 
Motion  in  arrest  of  judgment  when  indictment  showed  on  its  face  that  it  was 
barred  by  statute  of  limitations:  4  Ga.  335.  When  may  move  in  arrest  of 
judgment  on  foreclosure  of  steamboat  lien  :  1  Ga.  317.  No  irregularity  merely 
good  in  arrest  of  judgment  in  a  criminal  case :  22  Ga.  75.  So  also  in  civil  case : 
61  Ga.  293.  When  a  motion  for  a  new  trial  will  be  treated  as  a  motion  in  ar- 
rest of  judgment:  48  Ga.  541.  Cannot  vacate  a  judgment  for  matters  that 
should  have  been  taken  advantage  of  beforehand :  29  Ga.  418.  Section  referred 
to  and  construed :  50  Ga.  275,  292,  582-584.  Where  a  motion  to  set  aside  a 
judgment  and  enter  a  judgment  nunc  pro  tunc  should  have  been  denied :  51  Ga. 
455,  456.  It  is  within  the  discretion  of  the  court  to  review  a  judgment  made 
at  that  term:  53  Ga.  91,  55.  Where  motion  by  security  on  recognizance  in  a 
criminal  case  to  vacate  the  judgment  was  refused :  53  Ga.  166.  As  to  motion 
to  set  aside  a  verdict  when  prisoner  on  criminal  charge  was  not  present  when 
delivered :  53  Ga.  137.  Notice  of  motion  to  set  aside  a  judgment  should  be 
given  to  the  adverse  party:  55  Ga.  274.  When  motion  to  set  aside,  and  when 
motion  in  arrest  of  judgment  is  the  remedy :  55  Ga.  154.  Section  referred  to 
when  a  judgment  against  a  garnishee  will  not  be  set  aside :  58  Ga.  262-264. 
Where  court  would  not  entertain  a  motion  to  set  aside  order  of  removal  of  at- 
torney, because  of  delay  of  movant:  64  Ga.  535.  Should  not  delay  in  motion 
to  set  aside :  61  Ga.  295,  296. 

Doctrine  of  this  section  applied :  71  Ga.  598. 

Entries  on  bench-docket  no  part  of  record :  71  Ga.  598. 

That  it  does  not  conform  to  verdict  is  ground  to  set  aside  or  move  in  arrest, 
not  for  new  trial :  71  Ga.  707. 

Distinction  recognized,  but  motion  to  open  default  judgment  is  neither:  72 
Ga.  198. 

Cited,  as  to  motion  to  set  aside  judgment  of  nonsuit:  72  Ga.  436. 

Distinction  between  motion  for  new  trial,  and  motion  to  reinstate,  is  clear 
and  obvious :  73  Ga.  51 ;  see  also  30  Ga.  191 ;  42/435 ;  55/521. 

Claimant  may  move  to  dismiss  levy  for  invalidity  of  judgment,  although  too 
late  for  defendant  to  have  judgment  set  aside :  75  Ga.  602,  605. 

Equity  will  not  aid  one  guilty  of  laches  in  setting  aside  judgment  of  court  of 
competent  jurisdiction  :  76  Ga.  734. 

Motion  to  set  aside  judgment  dismissing  appeal  is  addressed  to  discretion  of 
court,  and,  under  facts  here,  refusal  not  error:  76  Ga.  816. 

Judgment  will  not  be  set  aside  for  new  matter  that,  by  use  of  proper  dili- 
gence, could  be  ascertained  and  pleaded  on  the  trial:  80  Ga.  11.  Motion  to 
set  aside  judgment  dismissing  case  for  want  of  prosecution  when  counsel  had 
leave  of  absence,  proper.  That  to  reinstate  case  would  affect  rights  of  bona 
fide  purchaser  of  property  sold  under  such  judgment,  no  objection  :  80  Ga.  676. 

That  counsel  thought  he  had  leave  of  absence  will  not  authorize  setting 
aside  of  judgment  granted  in  his  absence :  79  Ga.  532. 

Where  counsel  had  leave  of  absence  on  account  of  sickness,  denial  of  motion 
to  set  aside  was  error :  87  Ga.  478. 

Case  reinstatable  at  term  at  which  dismissed :  89  Ga.  725. 

Under  facts  here,  especially  delay  to  move,  court  should  have  refused  mo- 
tion to  set  aside  judgment,  etc. :  93  Ga.  792. 
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Orders  and  judgments  are  in  breast  of  court,  daring  term  when  rendered  ; 
as  to  modifying  or  vacating  them,  whole  term  considered  one  day:  92  Ga.  379. 

Motion  to  vacate  a  default  judgment  must  be  accompanied  by  some  showing 
as  to  merits:  83  Ga.  103.  To  set  aside  judgment  for  defendant's  providential 
absence,  such  cause  must  be  shown,  also  inability  at  time  to  notify  court,  also 
meritorious  defense ;  generally,  must  make  it  appear  that  recovery  by  plaintiff 
doubtful :  83  Ga.  566. 

§5364.   (3589.)  For  defects  in  the  pleadings.    If  the  pleadings  are  so  $4947. 
defective  that  no  legal  judgment  can  be  rendered,  the  judgment  will 
be  arrested  or  set  aside. 

66  Ga.  575. 

Motion  in  arrest  of  judgment  after  verdict,  for  uncertainty  in  rule  against 
sheriff,  is  too  late :  18  Ga.  361.  Stated :  35  Ga,  173.  Section  cited  and  construed : 
50  Ga.  583,  584,  270 ;  54/479.  Motion  in  arrest  of  judgment  for  fatal  defect  in 
attachment  affidavit:  60  Ga.  112.  Same  rule  as  to  an  affidavit  to  eject  an  in- 
truder :  60  Ga.  524. 

Cited :  72  Ga.  436. 

Must  be  so  defective  that  legal  judgment  cannot  be  rendered :  70  Ga.  579. 

§5365.   (3590.)  Amendable  defects,  no  ground  to  arrest.     A  judgment  $4947. 
cannot  be  arrested  or  set  aside  for  any  defect  in  the  pleadings  or 
record  that  is  aided  by  verdict,  or  amendable  as  matter  of  form. 

Amendable  defects  cured  by  verdict,  no  ground  for  arrest  of  judgment:  3 
Ga.  79.  Contra,  as  to  defects  not  amendable :  13  Ga.  218.  Non-joinder  of  a  party 
defendant,  amendable  and  cured  by  verdict :  23  Ga.  600.  A  mere  irregularity 
previous  to  judgment,  amendable,  and  no  ground  to  attack  the  judgment:  45 
Ga.  97. 

See  95  Ga.  675. 

Judgment  on  attachment  not  set  aside  for  amendable  defects  in  affidavit 
and  bond :  66  Ga.  552. 

Not  set  aside  for  failure  to  attach  bill  of  particulars  to  declaration  :  66  Ga. 
575. 

Cited  and  applied  :  70  Ga.  578. 

Suit  against  partnership,  verdict  against  one  member  only,  judgment  not 
arrested :  75  Ga.  668. 

In  considering  motion  for  new  trial,  Supreme  Court  will  look  to  case  made 
by  evidence,  where  no  point  made  on  defects  in  pleadings  in  court  below:  80 
Ga.  660. 

Declaration  was  in  name  of  G.  S.  R.,  so  was  verdict;  judgment  in  name  G. 
R.  R. ;  execution,  G.  S.  R.  Held,  variance  immaterial  and  amendable :  83  Ga. 
332. 

Judgment  against  surety  on  bond  not  set  aside  for  defective  affidavit  and 
failure  of  record  to  show  bond  ;  sheriff's  return  showing  that  bond  was  taken : 
89  Ga.  361. 

§5366.  (3591.)  Judgments  obtained  by  perjury  will  be  set  aside .  AnyActi833. 
judgment,  or  verdict,  rule,  or  order  of  court,  which  may  have  been 
obtained,  or  entered  up,  shall  be  set  aside  and  be  of  no  effect,  if  it 
shall  appear  that  the  same  was  entered  up  in  consequence  of  corrupt 
and  willful  perjury;  and  it  shall  be  the  duty  of  the  court  in  which 
sucn  verdict,  judgment,  rule,  or  order  was  obtained  or  entered  up, 
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to  cause  the  same  to  be  set  aside  upon  motion  and  notice  to  the  ad- 
verse party;  but  it  shall  not  be  lawful  for  the  said  court  to  do  so, 
unless  the  person  charged  with  such  perjury  shall  have  been  thereof 
duly  convicted,  and  unless  it  shall  appear  to  the  said  court  that  the 
said  verdict,  judgment,  rule,  or  order  could  not  have  been  obtained 
and  entered  up  without  the  evidence  of  such  perjured  person,  saving 
always  to  third  persons  innocent  of  such  perjury  the  right  which 
they  may  lawfully  have  acquired  under  such  verdict,  judgment,  rule, 
or  order,  before  the  same  shall  have  been  actually  vacated  and  set 
aside. 

Not  set  aside  for  perjured  evidence,  unless  verdict  could  not  have  been  ob- 
tained without  it:  25  Ga.  671 ;  see  also  30  Ga.  300. 

Affidavit  of  illegality  on  this  ground  should  allege  conviction  of  perjurer, 
and  that  judgment  could  not  have  been  obtained  without  his  evidence :  70  Ga. 
646. 

That  witness  after  trial  contradicted  his  evidence,  not  work  new  trial:  78 
Ga.  62. 

Evidence  merely  showing  that  witness  must  have  committed  perjury,  in- 
sufficient :  78  Ga.  127. 

§5367.  (3592.)  Jurisdiction  of  the. motion  to  arrest.  All  motions  to 
arrest  or  set  aside  a  judgment  must  be  made  to  the  court  by  whom 
such  judgment  was  rendered,  and  of  which  motion  the  opposite  party 
must  have  reasonable  notice. 

Cannot  give  jurisdiction  as  to  the  person  or  subject-matter  by  consent,  so 
as  to  affect  third  persons  :  4  Ga.  48 ;  14/589.     Section  cited  :  47  Ga.  588. 

Motion  in  arrest  unknown  to  courts  of  equity :  72  Ga.  173. 

Equity  will  not  aid  one  guilty  of  laches  in  setting  aside  judgment  of  court 
of  competent  jurisdiction :  76  Ga.  734. 

$5373-  §5368.   (3593.)  Judgments,  hoiv  attacked.     The  judgment  of  a  court 

of  competent  jurisdiction  cannot  be  collaterally  attacked  in  any 
other  court  for  irregularity,  but  shall  be  taken  and  held  as  a  valid 
judgment  until  it  is  reversed  or  set  aside. 

67  Ga.  195. 

Stated :  20  Ga.  581 ;  16/578 ;  36/403 ;  9/117,  247 ;  14/323.  Stated,  in  reference 
to  judgment  of  court  of  ordinary:  1  Ga.  475;  7/559;  13/2;  7/362.  Where  a 
party  might  waive  jurisdiction  :  4  Ga.  47.  Where  a  decree  could  not  be  im- 
peached by  extrinsic  evidence :  6  Ga.  119.  Judgment  of  a  court  without  juris- 
diction is  void,  but  not  so  where  court  merely  proceeds  erroneously :  8  Ga.  143. 
A  judgment  at  law  cannot  be  impeached  collaterally  in  equity :  10  Ga.  311 ; 
24/279.  Courts  of  general  jurisdiction  presumed  to  have  acted  within  their 
jurisdiction:  10  Ga.  371;  13/2;  25/479.  Ex  parte  order  of  court  may  become 
binding  by  acquiescence  and  ratification :  11  Ga.  66.  Order  of  ordinary  ap- 
pointing administrator,  not  collaterally  impeached:  14 Ga.  186.  When  confes- 
sion of  judgment  of  one  for  both,  not  collaterally  attacked :  15  Ga.  557.  When 
not  attacked  for  an  error  of  law,  unappealed  from :  9  Ga.  244.  When  judgment 
of  commissioners  appointed  by  the  legislature,  conclusive:  9  Ga.  367.  As  to 
judgments  of  dismissal  by  the  ordinary:  18  Ga.  346.  A  legal  judgment  still 
remains  so,  although  the  court  assigns  a  wrong  reason  for  it:  20  Ga.  689.    An 
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erroneous  judgment  unvacated  is  not  void  if  court  had  jurisdiction:  24  Ga. 
335.  When  rule  absolute  on  foreclosure  of  mortgage  conclusive :  38  Ga.  597- 
602.  When  claimant  may  attack  a  judgment:  47  Ga.  588.  Section  referred  to 
and  construed  :  49  Ga.  50 ;  64/675. 

Beneficiaries  of  homestead  claiming,  may  attack  judgment  of  ordinary 
against  head  of  family,  on  settlement  as  executor,  for  defects  on  face:  66  Ga. 
324. 

Judgment  of  court  of  ordinary,  granting  letters  of  administration,  not  col- 
laterally attacked  because  applicant  non-resident  of  Georgia:  67  Ga.  103. 

Grant  of  letters  testamentary  not  collaterally  attacked  for  non-residence  of 
decedent:  65  Ga.  412. 

Confession  of  judgment  by  attorney  for  defendants,  not  attacked  collater- 
ally, traversed  and  proved  unauthorized :  67  Ga.  585 ;  see  also  57  Ga.  489. 

Judgment  of  court  of  ordinary,  admitting  will  to  record,  binding  until  set 
aside  or  reversed :  68  Ga.  435. 

Judgment  of  court  of  ordinary,  granting  administrator  leave  to  sell  land, 
cannot  be  collaterally  attacked  except  for  fraud,  nor  vacated,  except  when: 
68  Ga.  735 ;  see  also  16  Ga.  67  ;  47/195 ;  56/430 ;  89/35. 

Every  presumption  in  favor  of  judgment  of  ordinary  setting  aside  year's 
support,  and  it  cannot  be  collaterally  attacked :  68  Ga.  641. 

Jurisdiction  of  commissioners  of  pilotage  to  license  pilot  appearing,  testi- 
mony to  support  grant  of  license,  if  valid,  presumed  :  68  Ga.  514. 

Appointment  of  administrator  by  court  of  ordinary,  not  collaterally  at- 
tacked for  irregularities  :  72  Ga.  725. 

Judgment  not  disturbed  where  important  rights  have  vested  and  parties 
cannot  be  put  in  statu  quo:  72  Ga.  725. 

Where  judgment  based  upon  insufficient  attachment  affidavit,  claimant 
may  move  to  dismiss  levy.  Eule  of  this  section  restricted  to  irregularities  in 
judgment,  does  not  apply  where  judgment  void:  75  Ga.  602. 

Attachment  a  mere  writ,  not  judgment ;  with  proper  order  behind  it,  suffi- 
ciency of  testimony  moving  judge  to  grant  it,  not  examinable  collaterally :  78 
Ga.  504. 

Plaintiff  born  after  decree,  bound  by  it ;  could  not  attack  it  collaterally :  81 
Ga.  314. 

Judgment  allowing  homestead  was  not  void  but  merely  erroneous :  81  Ga. 
370. 

Chancellor's  order  directing  sale,  not  attacked  collaterally:  82  Ga.  523. 

Order  to  turn  over  assets  to  receiver,  and  attachment  for  disobedience 
thereto,  not  open  to  attack  in  habeas  corpus  proceedings  brought  to  test  legality 
of  imprisonment:  83  Ga.  499  ;  see  also  59/528. 

Money  of  principal  improperly  distributed  under  erroneous  judgment, 
surety  not  released :  84  Ga.  291. 

Unless  claimant  holds  under  mortgagor,  directly  or  indirectly,  he  cannot 
attack  judgment  of  foreclosure  regular  on  its  face :  88  Ga.  717. 

Where  judgment  in  forcible  entry,  awarding  possession,  not  collaterally 
attacked  or  enjoined :  87  Ga.  20. 

§5369.  (3594.)  Judgments,  when  void.  The  judgment  of  a  court 
having  no  jurisdiction  of  the  person  and  subject-matter,  or  void  for 
any  other  cause,  is  a  mere  nullity,  and  may  be  so  held  in  any  court 
when  it  becomes  material  to  the  interest  of  the  parties  to  consider  it. 

Where  judgment  against  defendant  out  of  county  of  his  residence  was  void 
as  to  subsequent  judgment  creditors:  5  Ga.  527.    Void  where  court  without 
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jurisdiction:  32  Ga.  653;  48/648;  9/130,247,  441;  8/143;  34/178,  253;  11/453- 
455.  But  where  court  has  jurisdiction,  not  void  for  error  of  law:  20  Ga.  798; 
19/397;  9/244;  24/397.  Judgment  in  justice  court  where  no  service :  12  Ga. 
424.  Probate  of  will  of  personalty  without  witnesses  under  Act  of  1852,  void : 
18  Ga.  471.  As  to  judgment  against  an  infant  without  service,  etc. :  27  Ga. 
555.  A  judgment  does  not  conclude  any  one  not  a  party  and  without  notice : 
34  Ga.  172.  When  judgment  of  ordinary  allowing  widow  twelve  months  sup- 
port, void  against  creditors :  45  Ga.  460.  Not  void  for  an  irregularity  or  defect, 
amendable :  45  Ga.  98 ;  46/529-533.  Where  ordinary  did  not  have  jurisdiction 
to  enter  judgment  against  a  guardian :  48  Ga.  491.  Section  referred  to  and 
construed :  50  Ga.  271,  289 ;  54/482.  Mortgage  foreclosure  should  be  in  county 
where  land  lies :  53  Ga.  285,  286.  Judgment  against  insurance  company,  valid : 
55  Ga.  103.    Superior  courts  cannot  establish  copies  of  lost  wills :  55  Ga.  601. 

Proceedings  on  resignation  of  executor  showing  no  proper  notice  given, 
judgment  rejected  as  evidence  as  nullity :  67  Ga.  227,  228. 

Attacked  anywhere  if  void  for  want  of  service :  67  Ga.  585. 

Applied  to  bill  to  cancel  sheriff's  deed  on  complainant's  title  because  court 
rendering  judgment  without  jurisdiction  and  sale  void:  68  Ga.  354. 

Judgment  by  court  having  no  jurisdiction  of  defendant  is  void,  unless  juris- 
diction waived,  etc. :  68  Ga.  354. 

Resident  of  another  State  brought  here  by  requisition,  and  served  in  civil 
suit,  bound  by  judgment,  when  custody  by  an  officer  not  shown,  and  jurisdic- 
tion not  pleaded :  70  Ga.  409. 

Judgment  of  justice  against  defendant  and  security  on  bond  dissolving 
garnishment,  void  where  no  summons  was  issued:  72  Ga.  135. 

Justice-court  judgment  for  amount  exceeding  $100,  not  validated  by  amend- 
ment striking  excess :  73  Ga.  122. 

Where  judgment  based  upon  insufficient  attachment  affidavit,  claimant  may 
move  to  dismiss  levy  :  75  Ga.  602. 

Judgment  void,  defendant  acknowledging  service  and  facilitating  execution 
sale,  estopped  from  recovering  property  sold :  78  Ga.  54;  see  also  63  Ga.  32. 

Allegation  that  plaintiff  believes  collusive  judgment  will  be  rendered,  not 
ground  for  injunction  :  78  Ga.  654. 

Signing  replevy  bond  in  attachment  makes  sureties  parties  to  attachment 
proceedings,  and  they  are  bound  by  judgment  against  defendant :  80  Ga.  710. 

Want  of  service  not  clearly  appearing,  presumed  that  court  had  evidence 
of  service.  Whenever  question  of  jurisdiction  one  of  fact,  court's  decision 
taking  jurisdiction,  final:  81  Ga.  315. 

No  service,  judgment  a  nullity.  Service  irregular  or  defective,  judgment 
voidable  only :  83  Ga.  12. 

Court  having  no  jurisdiction  of  subject-matter,  judgment  a  nullity  and 
open  to  attack  anywhere :  84  Ga.  408. 

In  any  case  admitting  of  doubt,  question  of  superior  court  rendering  judg- 
ment without  jury  is  one  not  of  jurisdiction  but  of  proper  exercise  thereof, 
and  improper  decision  not  void,  but  merely  erroneous :  87  Ga.  751. 

Citizen  of  England  cannot  remove  case  from  State  to  Federal  court  upon 
ground  of  local  prejudice  under  any  statute  of  the  United  States.  State  court 
will  treat  such  an  order  of  removal  as  a  nullity :  88  Ga.  339. 

Judgment,  in  suit  on  account,  against  specific  realty,  is  pro  tanto  void,  and 
was  rightly  so  declared  :  94  Ga.  484. 

S7,4032'     §5370.  (3595.)  Equity  may  set  aside  judgments.     The  judgment  of 
a  court  of  competent  jurisdiction  may  be  set  aside  by  a  decree  in 
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chancery,  for  fraud,  accident,  or  mistake,  or  the  acts  of  the  adverse 
party  unmixed  with  the  negligence  or  fault  of  the  complainant. 

Equity  will  not  give  relief  unless  defendant  in  judgment  ignorant  of  de- 
fense, and  without  fault  or  neglect:  2  Ga.  275;  4/519;  9/247;  23/366;  54/361. 
Generally,  jurisdiction  of  law  not  interfered  with,  unless  special  circumstances 
call  for  it:  16  Ga.  399.  Equity  will  relieve  against  fraud  in  a  judgment:  30 
Ga.  300.  Where  equity  would  not  interfere,  no  fraud  being  shown  :  50  Ga.  97- 
103.  Where  equity  interfered  in  a  matter  of  a  judgment  against  an  executor: 
55  Ga.  129.  But  will  not  assist  an  administrator  against  a  judgment  at  law 
where  without  proper  excuse :  55  Ga.  263.     Section  cited  :  62  Ga.  351,  352. 

See  notes  to  section  3988. 

§5371.   (3596.)  Judgments  may  be  attacked  by  creditors,  etc.     Cred-  $$4565, 2689, 
itors  or  bona  fide  purchasers  may  attack  a  judgment  for  any  defect 
appearing  on  the  face  of  the  record  or  pleadings,  or  for  fraud  or 
collusion,  whenever  and  wherever  it  interferes  with  their  rights, 
either  at  law  or  in  equity. 

Creditors  may  sometimes  attack  either  at  law  or  in  equity:  6  Ga.  178.  Pro- 
ceeding to  reverse  a  judgment  discharging  administrator  by  the  court  of  ordi- 
nary, for  fraud  :  9  Ga.  247.  When  a  judgment  cannot  be  attacked  collaterally  : 
9  Ga.  117.  Where  plaintiff  in  execution  may  impeach  judgment  and  mort- 
gage through  which  claimant  claims :  7  Ga.  377.  Foreign  judgment  can  be 
attacked  for  fraud  :  31  Ga.  34.  Section  referred  to  and  construed :  45  Ga.  98, 
465;  47/588;  49/50.  Mortgage^,  fa.  excluded  on  motion  of  counsel  for  claim- 
ant, not  foreclosed  in  county  where  land  was:  53  Ga.  285. 

Cited:  68  Ga.  411. 

Bona  fide  purchaser  of  land  may  attack  judgment  and  fi.  fa.  under  which 
land  was  sold  to  another :  70  Ga.  548. 

Order  taken  nunc  pro  tunc  without  notice,  establishing  muniment  of  title  for 
ejectment  pending  in  another  court,  is  such  fraud  as  opens  the  order  to  collat- 
eral attack :  70  Ga.  783. 

Justice-court  judgment  for  amount  exceeding  $100,  not  validated  by  amend- 
ment striking  excess  ;  decided  on  money  rule  against  sheriff:  73  Ga.  122. 

Claimants  were  not  creditors,  and  bona,  fides  of  their  alleged  purchase  was 
fairly  submitted  and  found  against  them :  73  Ga.  124. 

Claimant  may  move  to  dismiss  levy  for  invalidity  of  judgment,  although 
too  late  for  defendant  to  attack  validity :  75  Ga.  602,  605. 

Judgment  of  foreclosure  in  favor  of  one  creditor,  not  set  aside  by  another, 
except  for  fraud :  77  Ga.  118. 

§5372.  (3827.)  Judgments  in  rem.  A  judgment  in  rem  is  conclu- 
sive upon  everybody. 

Where  citizens  of  another  State  not  concluded  by  judgment  in  personam 
without  their  consent:  5  Ga.  497.  Judgment  on  mechanic's  lien  under  Acts 
of  1834-7,  not  in  rem:  45  Ga.  74.  Of  mortgage  foreclosure :  61  Ga.  303  ;  59/78  ; 
62/20.     In  claim  case  :  55  Ga.  399. 

Judgment  in  suit  for  partition  is  not  in  rem,  and  cotenants  not  bound  who 
were  not  parties:  72  Ga.  791. 

§5373.   (3828.)   Hoiv  attacked.     A  judgment  that  is  void  may  be $5368. 
attacked  in  any  court,  and  by  anybody.     In  all  other  cases  judg- 
ments cannot  be  impeached  collaterally,  but  must  be  set  aside  by 
the  court  rendering  them. 
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In  justice  court:  55  Ga.  410. 

Where  court  has  no  jurisdiction,  void  :  55  Ga.  601. 

See  notes  to  section  5368. 

Judgment  of  court  of  ordinary  granting  letters  testamentary  cannot  be 
collaterally  attacked  for  non-residence  of  decedent:  65  Ga.  412. 

Judgment  on  return  of  partitioners,  not  collaterally  attacked  because  pro- 
ceedings not  properly  recorded  and  only  one  parti tion.er  went  on  land :  66  Ga. 
131. 

Beneficiaries  of  homestead  claiming,  may  attack  the  judgment  of  ordinary 
against  head  of  family,  on  settlement  as  executor,  for  defects  on  face:  66  Ga. 
324. 

Judgment  of  court  of  ordinary  granting  letters  of  administration  not  collat- 
erally attacked  because  applicant  non-resident  of  Georgia:  67  Ga.  103. 

Proceedings  on  resignation  of  executor  showing  no  proper  notice  given, 
judgment  rejected  as  evidence  as  nullity:  67  Ga.  227,  228. 

Attacked  anywhere,  if  void  for  want  of  service:  67  Ga.  585. 

If  judgment  a  nullity,  as  appears  from  face  of  proceedings,  it  may  be  at- 
tacked as  such  :  68  Ga.  435. 

Jurisdiction  of  commissioners  of  pilotage  to  license  pilot  appearing,  testi- 
mony to  support  grant  of  license,  if  valid,  presumed:  68  Ga.  514. 

Judgment  of  court  of  ordinary,  granting  administrator  leave  to  sell  lands, 
cannot  be  collaterally  attacked  except  for  fraud,  nor  vacated  except  when  :  68 
Ga.  735 ;  see  also  47  Ga.  195. 

Order  taken  nunc  pro  tunc  without  notice,  establishing  muniment  of  title 
for  ejectment  pending  in  another  court,  is  such  fraud  as  opens  the  order  to 
collateral  attack  :  70  Ga.  783. 

Cited,  and  judgment  of  justice  held  void  for  lack  of  summons :  72  Ga.  135. 

Judgment  of  ordinary  not  subject  to  collateral  attack  for  irregularities :  72 
Ga.  725*. 

Justice-court  judgment  for  amount  exceeding  $100,  not  validated  by  amend- 
ment striking  excess  ;  decided  on  money  rule  against  sheriff:  73  Ga.  122. 

Failure,  in  lien  foreclosure  proceeding,  to  show  due  demand,  rendered  pro- 
ceeding voidable  only  ;  on  rule  for  not  collecting  fi.  fa.,  sheriff  could  not  urge 
this  :  73  Ga.  235. 

Where  judgment  based  upon  insufficient  attachment  affidavit,  claimant 
may  move  to  dismiss  levy  :  75  Ga.  602. 

Attachment  a  mere  writ,  not  judgment ;  order  behind  it  proper,  sufficiency 
of  evidence  moving  issuance,  not  examinable  collaterally  :  78  Ga.  504. 

Court  having  no  jurisdiction  of  subject-matter,  judgment  a  nullity  and 
open  to  attack  anywhere :  84  Ga.  408. 


ARTICLE  6. 

OF  THE  TRANSFER  OF  JUDGMENTS. 

ACohb249»  §5374.  (3597.)  Judgments  may  be  transferred.  Any  plaintiff  or 
^K!2' 374^'  transferee  may  bona  fide,  and  for  a  valuable  consideration,  transfer 
any  judgment  or  execution  to  a  third  person,  and  in  all  cases  the 
transferee  of  any  judgment  or  execution  shall  have  the  same  rights, 
and  be  liable  to  the  same  equities,  and  subject  to  the  same  defenses 
as  the  original  plaintiff  in  judgment  was. 
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An  assignment  of  a  judgment  against  first  indorser  to  the  subsequent  in- 
dorser,  on  payment  of  debt  by  him,  is  not  an  extinguishment  of  the  judg- 
ment: 1  Ga.  205.  Assignee  of,  takes  it  subject  to  equities  of  original  plaintiff: 
2  Ga.  155;  27/432;  32/302;  56/206,  207.  But  does  not  acquire  right  to  sue  for 
fraud  against  original  plaintiff :  4  Ga.  284.  Exemplification  of  record  of  case 
as  evidence  necessary  to  prove  the  transfer:  3  Ga.  298.  Under  Act  of  1829,  are 
negotiable  as  promissory  notes  payable  to  order :  5  Ga.  364.  Assignments  of 
should  be  in  writing:  6  Ga.  515;  9/510.  As  to  reviving  a  judgment  assigned 
where  it  has  become  dormant:  7  Ga.  204.  Transfer  of  note  in  suit  giving  in- 
terest in  the  judgment:  9  Ga.  510.  Where  claim  interposed  and  assignee  of 
judgment  should  sue  out  writ  of  error:  15  Ga.  89.  Sheriff  may  take  an  assign- 
ment of  execution  from  the  plaintiff:  20  Ga.  637.  Priority  of  transferred^. 
fas.:  23  Ga.  473,  474.  Where  party  holds  fi.fas.  in  pawn  :  24  Ga.  183.  Transfer 
of  fi.  fa.  prior  to  Act  of  1829  was  no  satisfaction  of  the  debt :  24  Ga.  434.  Evi- 
dence in  suit  against  assignee  of  execution  by  defendant,  to  recover  back 
money  paid  on  it :  28  Ga.  242.  The  assignment  of  judgment  did  not  convey 
away  plaintiff's  interest  in  money  sheriff  had  previously  collected  on  it:  30  Ga. 
818.  Transfer  of  execution  under  Act  of  1829,  so  that  the  transferee  could  en- 
force the  same  by  levy  and  sale  as  the  plaintiff  could :  53  Ga.  78.  Also  of  tax 
execution  under  Act  of  1872,  with  same  powers:  48  Ga.  177.  Judgment  and 
executions  while  negotiable  by  indorsement,  yet  not  strictly  commercial  nego- 
tiable paper :  63  Ga.  354. 

Letter  to  attorney  by  owner,  that  was  property  of  another  and  authorizing 
payment  to  him,  sufficient  assignment  of  fi..  fa.:  84  Ga.  732. 

Not  error  to  refuse  to  charge  that  transfer  of  judgment  must  be  in  writing, 
where  issue  is  whether  it  had  been  paid :  71  Ga.  497. 

Where  plaintiff  gives  an  order  on  his  attorney  to  pay  the  proceeds  to  a  per- 
son who  thereupon  receives  the  proceeds,  it  is  a  payment  of  the  fi.  fa.:  71  Ga. 
497. 

Judgment  on  tort  not  assignable  until  entered  up,  although  verdict  returned : 
80  Ga.  595. 

Section  contemplates  only  equities  between  parties,  not  those  in  favor  of 
strangers  to  record :  90  Ga.  339. 

§5375.  (3598.)  Transfer  by  attorney.  The  transfer  of  a  judgment  $4417- 
or  execution  by  the  attorney  of  record  shall  be  good  to  pass  the  title 
thereto  as  against  every  person,  except  the  plaintiff,  or  his  assignee 
without  notice.  The  ratification  by  the  plaintiff  shall  estop  him 
also  from  denying  the  transfer.  The  receiving  of  the  money  shall 
be  such  a  ratification. 

Transfer  by  plaintiff's  attorney :  30  Ga.  433.  Section  referred  to  and  con- 
strued :  59  Ga.  328.  When  the  receiving  of  the  money  would  be  a  ratification  : 
64  Ga.  267,  268. 

§5376.  (3599.)  Joint  debtors  may  control  fi.  fa.,  when.  When  judg-  Actei87i-2, 
ments  have  been  obtained  against  several  persons  and  one  or  more 
of  them  has  paid  more  than  his  just  proportion  of  the  same,  he  or 
they  may,  by  having  such  payment  entered  on  the  fi.  fa.  issued  to 
enforce  said  judgment,  have  full  power  to  control  and  use  said  fi. 
fa.  as  securities  in  fi.  fa.  control  the  same  against  principal  or  co- 
securities,  and  shall  not  be  compelled,  as  heretofore,  to  sue  the 
codebtors  for  the  excess  of  payment  on  such  judgment. 
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Applied  where  one  of  joint  defendants  paid  fi.  fa.,  had  it  transferred  to  him, 
and  was  seeking  to  have  it  revived  for  his  use :  69  Ga.  603. 

Doubtful  whether  this  section  embraces  case  of  execution  against  copart- 
ners :  73  Ga.  406. 

Fraud  of  creditor,  in  placing  property  of  codebtor  beyond  reach  of  one  who 
has  paid  his  full  share,  operates  as  discharge  :  76  Ga.  246. 

Joint  contractor  paying  senior  judgment,  entitled  to  control  same  against 
other,  to  exclusion  of  junior  judgment  creditors :  84  Ga.  134. 


ARTICLE  7. 

OF  DORMANT  JUDGMENTS  AND  REVIVAL  THEREOF. 

^obblfo  §5377.  (3603.)  Need  not  be  renewed.  Judgments  need  not  be  re- 
newed on  the  court  roll. 

$3761.  §5378.   (3604.)  Dormant  judgments  may  be  revived.     When  any  judg- 

ment obtained  in  any  court  of  this  State  is  or  shall  become  dormant, 
the  same  may  be  renewed  by  an  action,  or  scire  facias,  at  the  option 
of  the  plaintiff. 

May  be  renewed  by  action  of  debt :  7  Ga.  393.  Need  not  prove  execution 
issued  in  suit  to  revive  dormant  judgment:  20  Ga.  225.  Decree  in  equity  em- 
braced in  dormant  judgment  Act :  8  Ga.  32.  May  be  revived  by  scire  facias  or 
debt :  39  Ga.  386.  Pendency  of  bill  of  exceptions  not  pleaded  in  abatement  to 
scire  facias  to  revive  a  dormant  judgment :  50  Ga.  378.  When  equity  will  re- 
strain the  using  of  a  judgment  of  revival  of  dormant  judgment  as  evidence  of 
assets  to  charge  administrator  with  devastavit:  52  Ga.  347.  Section  referred 
to  and  construed :  59  Ga.  619,  620. 

Proceedings  by  scire  facias  barred  after  ten  years  from  judgment,  where  no 
fi.  fa.  issued,  etc. :  65  Ga.  245. 

Cited:  70  Ga.  635. 

§5379.  (3605.)  Debt  on  judgments,  where  to  be  brought.  If  an  action 
be  adopted,  it  must  be  brought  in  the  county  where  the  defendant 
resides  at  the  commencement  of  the  action. 

See  7  Ga.  393.    Cited :  70  Ga.  635. 

$$5028,4930.  §5380.  (3606.)  Scire  facias  to  revive.  Scire  facias  to  revive  a  judg- 
ment is  not  an  original  action,  but  the  continuation  of  the  suit  in 
which  the  judgment  was  obtained. 

Stated :  10  Ga.  557.  Where  it  was  a  lien  only  from  the  date  of  the  revival: 
57  Ga.  609. 

Scire  facias  is  not  a  suit,  and  former  scire  facias  cannot  be  pleaded  in  abate- 
ment: 70  Ga.  633;  see  also  68  Ga.  400,  401 ;  74/515. 

$$5010,5028.     §5381.   (3607.)   Scire  facias  to  revive,  where  to  issue  from.    A  scire  fa- 
•  cias  to  revive  a  dormant  judgment  in  the  superior  courts  must  issue 
from  and  be  returnable  to  the  court  of  the  county  in  which  the  judg- 
ment was  obtained,  shall  be  directed  to  all  and  singular  the  sheriffs 
of  this  State,  and  signed  by  the  clerk  of  such  court,  who  shall  make 


1601  SEVENTH  TITLE.— CHAPTER  1,  ARTICLE  7.      §§5382-5384 

Of  dormant  judgments  and  revival  thereof. 

out  copies  thereof,  which  shall  be  served  by  the  sheriff  of  the  county 
in  which  the  party  to  be  notified  may  reside,  twenty  days  before  the 
sitting  of  the  court  to  which  it  is  made  returnable,  and  the  original 
returned  to  the  clerk  of  the  court  from  which  it  issued;  and  an  orig- 
inal and  copy  shall  issue  in  each  county  in  which  any  party  to  be 
notified  may  reside. 

Stated:  10  Ga.  557.  May  issue  in  vacation  on  parol  application  of  plaintiff, 
and  no  order  necessary :  52  Ga.  92.  An  undisposed  of  levy  is  no  reason  for 
dismissal  of  a  scire  facias :  52  Ga.  92;  50/381.  Where  the  execution  becomes 
dormant  pending  the  scire  facias  proceeding:  53  Ga.  563.  Judgment  against 
administrator  reviving  a  dormant  judgment  against  intestate,  is  evidence  of 
assets  :  56  Ga.  286.     Lien  from  date  of  revival  only :  57  Ga.  609. 

No  order  of  court  necessary  to  authorize  issuance  of:  65  Ga.  245. 

Scire  facias  is  in  nature  of  suit,  and  defendant  must  plead  to  it  before  judg- 
ment: 68  Ga.  400,401. 

See  70  Ga.  633,  635. 

Should  be  brought  in  court  where  judgment  rendered :  74  Ga.  515. 

Service  on  all  parties  to  judgment,  including  service  on  non-residents  by 
publication,  essential:  74  Ga.  515. 

Service  less  than  twenty  days  before  court,  nullity.  Service  of  order  con- 
tinuing case  to  perfect  service  will  not  suffice  in  lieu  of  service  of  scire  facias; 
such  order  itself  was  too  late  after  lapse  of  three  years :  79  Ga.  763. 

§5382.  (3608.)  Revival  of  judgments  against  non-residents.  If  the  ^oobtfs.te 
defendant,  or  party  to  be  notified,  resides  out  of  this  State,  a  dor- ^g7' 4978' 
mant  judgment  may  be  revived  against  such  defendant,  or  his  repre- 
sentative, by  such  process  as  is  now  issued  in  cases  where  the  de- 
fendant resides  in  this  State:  Provided,  the  defendant  or  party  to  be 
notified  be  served  with  scire  facias,  by  publication  in  some  public 
gazette  of  this  State  twice  a  month  for  two  months  previous  to  the 
term  of  the  court  at  which  it  is  intended  to  revive  said  judgment; 
which  service  shall  be  as  effectual  in  all  cases  as  if  the  defendant  or 
person  to  be  notified  had  been  personally  served. 

§5383.  (3609.)  Judgment  of  revival,  when  taken.  In  all  cases  of 
scire  facias  to  revive  a  judgment,  when  service  has  been  perfected  as 
herein  provided,  such  judgment  may  be  revived,  on  motion,  at  the 
first  term,  without  the  intervention  of  a  jury,  unless  the  defendant 
shall  put  in  an  issuable  plea,  under  oath,  in  which  case  the  defend- 
ant shall  be  entitled  to  a  trial  by  a  jury,  as  in  other  cases. 

§5384.   (3610.)   Scire  facias  in  favor  of  assignee.     The  scire  facias,^027- 
when  the  judgment  has  been  transferred,  shall  issue  in  the  name  of 
the  original  plaintiff  for  the  use  of  the  transferee. 

Stated :  69  Ga.  603. 

General  Note  on  Judgments. 

Notes  from  Code  of  1882  : 
Acquiescence,  after,  of  twelve  years,  too  late  to  move  to  vacate  judgment, 
where  no  fraud :  22  Ga.  377. 

Administration,  judgments  obtained  against  intestate  stand  next  to  debt 
due  the  public:  5  Ga.  274.    Judgment  against  administrator  ranks  no  higher 
101 


5384  SEVENTH  TITLE.— CHAPTER  1,  ARTICLE  7.  1602 

Of  dormant  judgments  and  revival  thereof. 

than  debt  it  is  founded  on :  5  Ga.  275.  Judgment  against  administrator  after 
distribution  collected  ratably:  20 Ga.  145-147.  Sale  of  land  by  administrator, 
in  manner  prescribed  by  law,  divests  lien  of  judgment :  45  Ga.  585.  Judgment 
against  administrator  or  executor,  when  sufficient  without  the  words  "in  the 
hands  of,  etc.,  to  be  administered"  :  48  Ga.  419. 

Agreement  of  plaintiff  never  to  enforce,  operates  as  discharge  of  judgment, 
but  consent  not  to  enforce  for  a  limited  time,  does  not:  4  Ga.  185. 

Amendment,  after  proper  order  for,  of  judgment  and  fi.  fa.,  not  necessary 
to  enter  new  judgment  or  issue  new  fi.  fa.:  56  Ga.  178.  When  made,  relates 
back:  56  Ga.  178.  Judgment  against  administrator,  which  does  not  provide 
for  collection  out  of  property  of  intestate,  is  amendable :  57  Ga.  136.  Judg- 
ment not  set  aside  when  amendable :  61  Ga.  135.  Judgment  amendable  nunc 
pro  tunc,  to  supply  signature :  62  Ga.  103.  Bankruptcy  of  defendant  no  cause 
for  not  amending :  62  Ga.  103. 

Amount,  judgment  for,  greater  than  declared  for,  irregular:  64  Ga.  769. 

Arrest  of  judgment,  as  to  matters  not  good  in,  in  declaration  or  process :  Rule 

28  of  superior  court.  Motion  in,  may  be  made  any  time  before  adjournment  of 
the  court:  4  Ga.  101.  Exception  to  declaration,  etc.,  which  would  not  be  good 
in,  overruled  :  5  Ga.  239.  Misjoinder  of  improper  plaintiffs,  as  well  as  distinct 
causes  of  action,  ground  of:  12  Ga.  189.  Defect,  good  in,  no  ground  for  setting 
it  aside  eleven  years  after :  14  Ga.  589.  Cause  of  demurrer  may  or  may  not  be 
sufficient  to  support  motion  for:  17  Ga.  96.  Defect  of  process  of  the  court, 
ground  of:  20  Ga.  398.  Non-joinder  of  party,  not  good  cause  of:  23  Ga.  600; 
40/127.  Motion  in,  when  case  came  up  from  county  court  on  ground  that  face 
of  note  was  over  $100,  overruled  :  36  Ga.  599. 

Assignment,  judgment  obtained  subsequent  to,  takes  no  priority,  etc. :  37 
Ga.  611. 

Attachment,  general  judgment  may  be  rendered  in,  if  defendant  replevies, 
or  acknowledges  service  of  notice :  64  Ga.  769. 

Bankruptcy,  when  discharge  of  defendant  in,  does  not  divest  Hen  of  judg- 
ment :  39  Ga.  64 ;  55/579. 

Bill  of  exceptions,  when  time  should  be  allowed  for  making  out,  before 
judgment  is  carried  into  effect:  19  Ga.  588-590. 

Collateral  security,  taking  of,  does  not  preclude  levy :  4  Ga.  185. 

Confession  of  judgment,  for  costs  when  a  nullity:  8  Ga.  463.  May  be  re- 
tracted, when:  9  Ga.  419.  By  a  party  in  a  particular  character,  estops  him 
from  denying  that  character:  11  Ga.  460.  By  one  defendant  for  both:  15  Ga. 
557.  Amended  on  motion:  19  Ga.  31.  By  attorney,  may  be  set  aside,  when: 
39  Ga.  394;  22/127.  By  attorney,  not  void,  but  voidable:  36  Ga.  108;  57/491, 
492.     In  blank,  creates  no  lien  :  40  Ga.  56. 

Copy  deed,  establishment  of,  not  conclusive  against  the  parties,  etc. :  34  Ga. 
167. 

Costs,  judgment  for,  in  blank,  may  be  amended :  59  Ga.  350. 

Decree  of  chancellor  reversed,  and  verdict  of  jury  affirmed:  45  Ga.  189. 
Should  conform  to  verdict:  46  Ga.  361,  383.  Bill  of  review  proper  proceeding 
to  set  aside :  55  Ga.  189.  As  to,  on  special  verdict,  etc. :  57  Ga.  267.  Not  har- 
monizing with  verdict,  set  aside :  57  Ga.  466.  Against  defendant  with  "execu- 
tor," binds  personal  goods:  51  Ga.  482.  Purporting  to  be  by  consent,  has  the 
verity  of  record:  51  Ga.  132.  Embraced  within  dormant  judgment  Act  of 
1823 :  8  Ga.  32. 

Discretion,  a  judgment  in  matter  of,  not  disturbed  without  strong  reason: 

29  Ga,  490. 
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Dismissing  suit,  judgment  not  giving  good  legal  reason  for,  not  void :  50  Ga. 
293. 

Dormant,  judgment  presumed  to  be,  without  return,  etc.,  every  seven  years 
on  execution:  2  Ga.  252.  Judgment  does  not  become,  if  execution  issues  in 
two  years,  and  entries  by  sheriff  follow  one  another  at  intervals  of  less  than 
seven  years:  17  Ga.  187.  Entry  by  sheriff  of  any  county  sufficient:  7  Ga.  187. 
Judgment  was,  when  rendered  in  May,  1866,  and  execution  did  not  issue  till 
June,  1873:  58  Ga.  278.  When  litigation  or  death  of  one  of  the  parties  will  not 
prevent  dormancy:  63  Ga.  236.  Surety  paying  judgment  that  appears  to  be, 
entitled  to  control,  etc. :  5  Ga.  580.  Only  on  renewal  of  dormant  judgment 
could  alias  fi.  fa.  issue:  11  Ga.  637.  Dormant  judgment  classed  with  "bonds 
and  other  obligations"  in  administration  of  assets:  21  Ga.  509.  Garnishment 
lies  in  suit  on :  22  Ga.  53.  Sale  under,  void  :  24  Ga.  445.  On  trial  of  scire  facias 
to  revive,  evidence  to  prove  payment,  etc.,  before  judgment,  rejected:  40  Ga. 
148.  Bill  filed  to  revive,  dismissed  because  of  ample  remedy  at  law:  43  Ga. 
537. 

Dower,  right  of,  postpones  the  lien  of  judgment :  37  Ga.  490. 

Equity,  when  court  of,  will  enjoin  a  judgment  at  law:  Code,  §4915;  56  Ga. 
222. 

Erroneous  judgment  not  void  if  court  had  jurisdiction:  24  Ga.  335. 

Evidence,  as  a  general  rule  a  judgment  is,  between  parties  and  privies:  16 
Ga.  487. 

Facts,  whether  a  judgment  is  right  or  not,  depends  on  whether  it  is  war- 
ranted by :  20  Ga.  762. 

Foreign  judgment,  action  on,  not  amendable  by  inserting  count  on  original 
cause  of  indebtedness:  3  Ga.  426.  Contents  of,  cannot  be  proved  by  parol:  29 
Ga.  684.  Cannot  be  contradicted  by  parol :  60  Ga.  70.  Against  garnishee  in 
this  State, protects  him:  30  Ga.  440.  Conclusive  as  to  certain  questions:  31 
Ga.  34. 

Form,  prescribed,  for  judgment  by  the  court,  directory  only:  57  Ga.  79; 
60/406. 

Fund  in  court,  two  sets  of  judgment  creditors  claiming :  16  Ga.  164. 

Garnishment,  junior  judgment  bringing  money  into  court  under,  entitled  to 
expenses:  41  Ga.  320. 

Guardian,  as  to  prior  lien  of  judgment  against:  1  Ga.  267.  Judgment 
against,  void  when  by  ordinary  without  jurisdiction:  48  Ga.  491. 

Incorporated  company,  judgment  against,  no  lien  on  land  not  property  of  the 
company :  19  Ga.  427. 

Irregularity  in  judgment,  because  of  failure  to  sign,  when  too  late  to  take 
advantage  of  it :  63  Ga.  224. 

Joint  defendants,  judgment  against,  and  one  dead  at  time,  reversed  as  to 
all:  3  Ga.  104.  Residing  in  different  counties,  when  judgment  against  one  ille- 
gal: 51.  Ga.  467. 

Judge,  act  giving  power  to,  to  render  judgment  without  jury,  not  retroac- 
tive :  57  Ga.  354. 

Justice  court,  judgment  in,  may  be  revived:  15  Ga.  435. 

Levy,  postponed  indefinitely,  effect  of:  9  Ga.  400.  Dismissed  and  shown 
unproductive,  does  not  destroy  lien  of  judgment:  36  Ga.  511. 

Lien,  steamboat,  judgment  in,  quashed  because  of  defective  affidavit:  1  Ga. 
317.  Of  judgment,  binds  all  property  owned  by  defendant  at  date,  and  all  sub- 
sequently acquired:  5  Ga.  153.  Has  precedence  over  lien  of  factor:  5  Ga.  153. 
Specific,  obtained  by  suit  in  equity  on  equitable  estate:  5  Ga.  437.  Not  affected 
by  levy :  g  Ga.  194,.    IJoes  not  attach  to  property  gold  by  sheriff  under  a 
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younger  judgment:  9  Ga.  164;  10/148.  Voluntarily  waived  by  filing  bill:  10 
Ga.  274.  When  there  is  none,  of  judgment  rendered  after  land  sold  under 
bond  for  title :  32  Ga.  417.  Judgment  is,  on  land  held  under  bond  for  title  and 
purchase-money  paid  :  32  Ga.  453 ;  55/348.  Purchaser  at  sheriff's  sale  subro- 
gated to  rights  of  judgment  creditor,  as  to:  33  Ga.  153-158.  Of  judgment,  con- 
stitutes only  a  right  to  levy  and  sell:  42  Ga.  251.  Land  discharged  from,  by 
four  years  bona  fide  possession  :  55  Ga.  399.  Lien  of  revived  judgment  relates 
back :  40  Ga.  63.  Of  judgment  dormant  and  revived,  dates  from  revival  only : 
57  Ga.  609.  As  to,  of  mortgage  judgment:  59  Ga.  78.  Of  judgment,  may  relate 
back,  when  :  62  Ga.  626.  Judgment,  to  have  special,  on  specific  property,  ought 
to  describe  the  property :  63  Ga.  477. 

Lunatic,  judgment  against,  not  void  but  voidable:  23  Ga.  168. 

Married  woman,  judgment  against,  conclusive  as  against  other  suitors:  61 
Ga.  512. 

Mortgage,  judgment  on  foreclosure  of,  not  within  the  Act  of  1823:  7  Ga,  495. 
Lien  of,  illegally  recorded,  inferior  to  judgment,  when  :  59  Ga.  466. 

Non-residents,  as  to  suits  and  judgments  against,  in  this  State:  5  Ga.  497; 
40/302. 

Notice,  exceptions  to  general  rule  that  defendant  must  have,  before  judg- 
ment: 5  Ga.  194. 

Nul  tiel  record,  as  to  plea  of,  in  suit  on  judgment :  11  Ga.  460. 

Nunc  pro  tunc,  motion  by  defendant  to  enter  different  judgment,  overruled  : 
19  Ga.  586.  Judgment  entered :  54  Ga.  542.  Evidence  necessary  for  entry  of 
judgment :  56  Ga.  245  ;  58/365. 

Payment  of  judgment,  no  presumption  of,  arises  till  statutory  bar  attaches : 
54  Ga.  337. 

Principal  and  interest,  required  to  state  separately  in  judgment,  does  not 
apply  to  recovery  in  damages :  6  Ga.  303. 

Privy in  estate,  when  not  affected  by  judgment  adverse  to  predecessor's 
title  :  55  Ga.  399. 

Purchase-money,  what  necessary  to  get  special  judgment  for:  59  Ga.  105. 

Release  of  property  levied  on  did  not  postpone  lien :  44  Ga.  654.  Of  one 
defendant  by  plaintiff  acts  as  release  of  others:  60  Ga.  70. 

Relief  Act  of  1868,  motion  to  reduce  judgment  under:  54  Ga.  476. 

Renewed,  judgment  obtained  prior  to  1822  need  not  be:  24  Ga.  434. 

Repealed  statute,  no  judgment  can  be  rendered  on:  12  Ga.  475. 

Reversed,  where  judgment  is,  for  any  cause,  it  can  have  no  legal  effect:  4 
Ga.  202.  Money  paid  on  judgment  before,  recoverable:  14  Ga.  89.  When  judg- 
ment is,  case  stands  for  trial  de  novo:  14  Ga.  653.  Main  judgment  reversed, 
subsequent  one  dependent  thereon  is  vacated  :  15  Ga.  91.  Judgment  reversing 
another  judgment  being  itself  reversed,  first  final:  24  Ga.  397. 

Reversed  by  consent:  43  Ga.  178.  Judgment  will  not  be,  if  right  on  any 
ground  apparent  in  the  record :  44  Ga.  16. 

Rule  absolute  against  sheriff  has  no  lien  on  his  property :  24  Ga.  146. 

Satisfaction  of  judgment,  when  payment  of  one  by  surety  was  pro  tanto  of 
another  against  principal:  2  Ga.  63.  Discharge  of  principal  is,  as  to  surety, 
when  :  24  Ga.  288.  Absence  of  execution  unaccounted  for,  no  evidence  of:  36 
Ga.  404. 

Scire  facias,  to  revive  judgment,  no  order  of  court  necessary  to  authorize 
issuance:  65  Ga.  245.  Proceedings  by,  barred  after  ten  years,  when:  65  Ga. 
245. 

Second  original,  judgment  not  set  aside  for  irregularity  in,  when:  53  Ga. 
291. 
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Security,  as  to  lien  in  favor  of,  taking  control  of  judgment  paid  for  principal : 
4  Ga.  123.  Judgment  arrested  as  to,  etc.,  when  attachment  was  void:  60  Ga, 
112. 

Service,  no  valid  judgment  when  no  service  on  defendant:  63  Ga.  163. 

Set-off,  one  judgment  may  be,  against  another,  though  parties  not  the  same, 
when:  2  Ga.  155.  One  judgment  can  be,  against  another  on  motion  when 
equitable :  36  Ga.  402. 

Statute  of  limitations,  of  1876,  motion  to  set  aside  decree  barred  by :  64  Ga. 
497. 

Suit  on  judgment,  what  pleas  are  not  proper  replies  to:  31  Ga.  34. 

Supreme  Court,  where  judgment  of,  reversing  judgment  of  the  court  below, 
applied  rather  to  an  order  than  the  decision  of  the  lower  court :  26  Ga.  390. 
Judgment  of,  is  final  and  conclusive  between  the  parties,  etc. :  38  Ga.  195. 

Trust  estate,  judgment  against,  binds  the  corpus  :  28  Ga.  525. 

United  States  courts,  execution  issuing  from,  can  claim  money  in  State 
courts:  27  Ga.  181. 

Usury,  where  judgment  was  affected  by :  4  Ga.  221.  Effect  of  agreement  to 
forbear  collection  of  judgment  in  consideration  of:  9  Ga.  30.  Equity  will  not 
relieve  against  judgment  at  law  on  ground  of :  49  Ga.  48. 

Vacated,  when  judgment  is,  of  defective  proceedings  not  cured :  13  Ga.  218. 
Judgment  cannot  be,  on  ground  which  could  have  been  taken  before  judg- 
ment: 29  Ga.  418.  Judgment  may  be,  on  motion, for  fraud,  accident  or  mis- 
take :  60  Ga.  353. 

Verdict,  judgment  good  without,  can  be  enforced,  although  it  purports  to  be 
founded  on  a  verdict:  28  Ga.  345. 

Void,  judgment  is,  when  there  is  no  pi'ocess  nor  waiver  of  process:  20  Ga. 
225.  When  judgment  is,  party  against  whom  it  exists  has  a  right  to  have  it  set 
aside:  47  Ga.  476.  Judgment  not,  when  court  had  jurisdiction,  although  pro- 
ceedings were  irregular:  48  Ga.  648.  Judgment  is,  prima  facie,  where  record 
of  the  court  does  not  show  the  swearing  and  impaneling  of  a  jury  :  53  Ga.  139. 

Writ  of  error  lies  only  to  a  final  judgment :  9  Ga.  286.  Pending  of,  does  not 
impair  or  affect  judgment  of  superior  court :  9  Ga.  286. 

Year's  support,  judgment  of  ordinary  granting,  attacked  by  judgment  cred- 
itor: 45  Ga.  459. 

Notes  from  decisions  since  Code  of  1882  : 

Amount   greater  than  declaration   on  note  asked  for,  not  good,  although 

judgment  confessed :  67  Ga.  770. 

Court's  control  over  judgments,  to  vacate,  etc.,  during  term  rendered,  and 

after;  judgments  classified:  95  Ga.  36,  37. 

Dies  non  juridicus,  fourth  of  July  is  not ;  judgment  rendered  thereon,  valid : 

81  Ga.  289. 

Joint  defendants,  on  judgment  against  two  partners,  liability  of  each  is 
several,  as  well  as  joint,  for  whole  sum :  83  Ga.  358. 

Surety,  verdict  against  principal  only,  judgment  discharging  surety  irregu- 
lar, but  good  in  substance :  91  Ga.  319. 


5385,  5386      EIGHTH  TITLE.— CHAPTER  1,  ARTICLE  1.  1606 

Of  costs  in  civil  cases;  who  liable  for  costs. 


EIGHTH  TITLE. 


Costs  in  Civil  Cases. 


CHAPTER  1. 

OF  COSTS  IN  CIVIL  CASES. 


ARTICLE  1. 

WHO  LIABLE    FOR  COSTS. 

$4850.  §5385.   (3675.)    Who  shall  pay  costs.     In  all  civil  cases  in  any  of 

the  courts  of  this  State  (except  as  provided  for  by  this  Code),  the 
party  who  shall  discontinue,  fail,  or  be  cast  in  such  suit,  shall  be 
liable  for  the  costs  thereof. 

When  do  not  include  attorney's  fees:  56  Ga.  264.  Where  parties  proceed- 
ing for  abatement  of  a  mill-dam  as  a  nuisance  were  thrown  in  the  costs  by  the 
verdict  of  the  jury :  41  Ga.  135,  136.  Party  who  fails  has  to  pay  costs  gener- 
ally :  41  Ga.  81.  Where  no  costs  allowed  against  defendant  in  error  complying 
with  writing  off  of  portion  of  the  verdict:  46  Ga.  454.  Making  motion  for  new 
trial  by  plaintiff,  and  withdrawing  it  to  save  attorney's  fees,  does  not  protect 
him  from  costs:  58  Ga.  267.  Judgment  for  costs  against  adverse  party  where 
appellant  from  justice  to  superior  court  gains  the  case :  60  Ga.  218. 

Costs  awarded  against  parties  offering  to  propound  paper  as  testamentary, 
and  failing  on  appeal  to  superior  court:  66  Ga.  131. 

Costs  not  entered  against  legatees  of  will  who  aided  propounder  in  unsuc- 
cessful effort  to  set  up  will :  68  Ga.  829. 

As  to  whether  costs  of  unsuccessful  effort  to  set  up  will  should  fall  on  estate : 
68  Ga.  829. 

"Costs"  defined :  73  Ga.  105 ;  see  also  33  Ga.  531. 

Error  to  tax  costs  against  claimant  where  property  in  dispute  found  not 
subject:  75  Ga.  285. 

Question  of  costs  not  settled  here  by  judgment  on  illegality  :  77  Ga.  389. 

In  absence  of  motion  to  apportion  entire  costs  on  unsuccessful  caveator, 
including  probate  costs  that  would  have  accrued  anyhow:  79  Ga.  672. 

Where  half  of  property  claimed  found  subject  to  levy,  costs  equally  appor- 
tioned between  plaintiff  and  claimant:  80  Ga.  680. 

As  to  costs  in  claim  case  where  part  of  property  found  not  subject :  93  Ga. 
275,  276. 

Act  1799,         §5386.   (3076.)  Attorney  liable  for  costs  ivhcn  negligent .     Ifanyplain- 
$$44i8,'58«6,  tin'  shall  be  nonsuited,  or  cast,  by  reason  of  the  willful  neglect  or 


559] 


misconduct  of  his  attorney,  such  attorney  shall  be  liable  for  the  costs 


1607  EIGHTH  TITLE.— CHAPTER  1,  ARTICLE  1.      §§5887-5891 


Of  costs  in  civil  cases ;  who  liable  for  costs. 


which  may  have  accrued  in  such  case;  and  in  like  manner,  if  any 
defendant  shall  be  cast  by  reason  of  the  willful  neglect  or  miscon- 
duct of  his  attorney,  such  attorney  shall  be  liable  for  the  costs 
thereof. 

§5387.   (3677.)    Attorney  liable  when  client  is  non-resident.     When ^^blbs 
any  attorney  shall  institute  a  suit  in  any  of  the  courts  of  this  State  ^jyfgfo 
for  any  person  who  resides  out  of  this  State,  such  attorney  shall  be 
liable  to  pay  all  costs  of  the  officers  of  court  in  case  such  suit  shall 
be  dismissed,  or  the  plaintiff  be  cast  in  his  suit. 

Where  attorney  liable  for  costs  for  non-resident  client :  15  Ga.  402 ;  32/388  ; 
33/516.  Where  attorney  was  incompetent  as  witness  for  non-resident  client, 
being  liable  for  costs :  30  Ga.  822. 

§5388.  (3678.)  Costs  when  recovery  is  less  than  fifty  dollars.  When  Acobb!505. 
any  action  ex  contractu  shall  be  brought  to  the  superior  court,  and 
the  verdict  of  the  jury,  unreduced  by  matter  of  set-off  or  payment 
pending  the  action,  shall  be  for  a  sum  under  fifty  dollars,  the  defend- 
ant shall  not  be  charged  with  more  costs  than  would  have  necessarily 
accrued  if  such  case  had  been  before  a  justice  of  the  peace;  and  the  re- 
mainder of  the  court  charges  shall  be  paid  by  the  plaintiff,  and  may 
be  retained  out  of  the  sum  recovered  by  the  plaintiff,  and,  if  that  is 
insufficient,  judgment  shall  be  entered  by  the  court  against  such 
plaintiff  for  the  balance. 

Liability  of  defendant  for  costs :  19  Ga.  549. 
An  action  in  tort,  where  this  section  did  not  apply :  88  Ga.  236. 
Verdict  for  $25.00  "and  costs  of  suit,"  justice-court  costs  taxed  against  de- 
fendants, and  balance  taken  out  of  recovery  :  65  Ga.  459. 

§5389.  (3679.)   Costs  payable  in  advance,  when.     When  the  plaintiffs5393- 
and  his  attorney  both  reside  outside  of  the  limits  of  this  State,  the 
proper  officers  may  demand  their  full  costs  before  they  shall  be 
bound  to  perform  any  service  in  any  cause  about  to  be  commenced 
by  such  non-resident  attorney  or  plaintiff. 

§5390.   (3680.)  No  more  costs  than  damages,  when.     In  all  actions ^obb?5()4. 
upon  the  case  for  slanderous  words,  in  any  court  having  jurisdic- 
tion of  the  same,  if  the  jury  shall  render  a  verdict  under  ten  dollars, 
then  the  plaintiff  in  such  action  shall  have  and  recover  no  more  costs 
than  damages. 

Verdict  for  "ten  cents  and  costs,"  no  more  costs  than  damages:  5  Ga.  452; 
see  also  10  Ga.  500. 

§5391.  (3681.)  Costs  in  personal  actions.  In  actions  of  assault  and 
battery,  and  in  all  other  personal  actions,  wherein  the  jury  upon  the 
trial  thereof  shall  find  the  damages  to  be  less  than  ten  dollars,  the 
plaintiff  shall  recover  no  more  costs  than  damages,  unless  the  judge, 
at  the  trial  thereof,  shall  find  and  certify  on  the  record  that  an  ag- 
gravated assault  and  battery  was  proved. 


§§5392-5394     EIGHTH  TITLE.— CHAPTER  1,  ARTICLE  2.  1608 

How  taxed  and  collected. 

As  to  actions  for  injuries  to  personal  property  being  within  provisions  of  22 
and  23  Charles  II. :  11  Ga.  137. 

Cited,  and  rule  stated :  93  Ga.  824. 

ACobb9277  §5392.  (3682.)  Costs  of  witnesses  of  adverse  party.  No  party  plain- 
$5261.  tifif  or  defendant  shall  be  liable  for  the  costs  of  any  witness  of  the 
adverse  party,  unless  such  witness  was  subpoenaed,  sworn,  and  ex- 
amined on  the  trial  of  said  cause  (or  the  plaintiff  voluntarily  dis- 
misses his  cause  before  trial);  and  no  party  shall  be  liable  for  the 
costs  of  more  than  two  witnesses  to  the  same  point,  unless  the  court 
shall  certify  that  the  question  at  issue  was  of  such  a  character  as 
rendered  a  greater  number  of  witnesses  necessary  to  a  single  point. 

No  costs  for  witness  unless  sworn :  10  Ga.  443.  Witness  rejected  for  in- 
competency, costs  collected  from  party  subpoenaing  him:  27  Ga.  346.  Where 
nunc  pro  tunc  judgment  for  costs  refused :  42  Ga.  187. 

Convicted  criminal  taxable,  as  costs,  with  fees  of  two  witnesses  for  each 
material  point,  whether  resident  or  not:  86  Ga.  375. 


ARTICLE  2. 

HOW  TAXED  AND  COLLECTED. 

Act  1834,         §5393.  (3684.)  Costs,  when  payable.     The  manner  of  collecting  costs 
K^^l\n  in  all  civil  cases  in  any  of  the  courts  of  this  State  (except  as  other- 

Cobb,507.  J  \  r 

$|4959, 5389,  wige  provided  in  this  Code)  shall  be  as  follows:    The  several  officers 

of  court  are  hereby  prohibited  from  demanding  the  costs  in  any  civil 

case,  or  any  part  thereof,  until  after  judgment  in  the  same,  except 

as  provided  in  the  case  of  non-resident  plaintiffs  and  attorneys. 

When  clerk  entitled  to  costs  out  of  fund  in  receiver's  hands:  55  Ga.  547. 
Where  solicitor  only  entitled  to  costs  up  to  time  prisoner  escaped :  57  Ga.  332. 
Clerk  entitled  to  six  dollars  in  full  where  case  prosecuted  to  judgment:  53 
Ga.  294. 

Acts  mo,  §5394.  (3685.)  Costs,  how  taxed.  When  a  case  is  disposed  of,  the 
$$5261, 5615.  costs  of  the  same,  including  fees  of  witnesses,  shall  be.  included  in 
the  judgment  against  the  party  dismissing,  being  nonsuited  or  cast; 
and  it  shall  be  the  duty  of  the  clerk  of  any  court  in  this  State,  and 
of  any  justice  of  the  peace,  or  other  officer  who  may  issue  an  ex- 
ecution, to  indorse  on  said  execution,  at  the  time  it  is  issued,  the  date 
and  amount  of  the  judgment,  the  items  of  the  bill  of  cost  (written 
in  words)  and  the  amount  of  each  item  distinctly  stated  in  figures; 
and  no  costs,  or  items  of  costs,  shall  in  any  case  be  demanded 
by  any  such  officer,  which  are  not  itemized  and  indorsed  as  herein 
provided. 

Not  one  dollar  to  clerk  for  entering  case  on  motion-docket:  30  Ga.  938,  939. 
Not  all  on  defendant  on  refusal  of  motion  to  dissolve  an  injunction:  30  Ga. 
506.     Section  referred  to:  58  Ga.  267. 

Cited :  70  Ga.  716. 


1609  EIGHTH  TITLE.— CHAPTER  1,  ARTICLE  2.      §§ 5395,  5896 

How  taxed  and  collected. 

As  to  costs  in  claim  case  where  part  of  property  found  not  subject :  93 
Ga.  275,  276. 

Property  levied  on  under  process  afterwards  quashed,  court  cannot  order 
property  sold  and  necessary  expenses  of  custody  paid  sheriff:  95  Ga.  103, 108. 

§5395.  (3686.)  Plaintiff  pays  on  return  of  nulla  bona.  If  the  plain- A^*^|'07 
tiff  should  recover  a  judgment  against  the  defendant,  and  execution 
issues  thereon,  and  the  executing  officer  shall  return  the  same,  "No 
property  to  be  found,"  mfi.fa.  may  issue  against  such  plaintiff  for 
the  purpose  of  making  said  cost  out  of  him;  and  if  the  plaintiff  re- 
sides out  of  the  State,  the  fi.  fa.  shall  issue  against  the  attorney 
also. 

Where  cost  fi.  fas.  against  administrator  could  not  be  levied  on  distributive 
share  in  hands  of  legatee :  16  Ga.  190.  Where  the  party  complaining  of  error 
should  pay  costs  up  to  time  of  filing  his  exceptions  :  21  Ga.  381.  Where  money 
in  hands  of  sheriff  for  one  firm,  not  to  be  appropriated  for  costs  due  by  another 
firm :  27  Ga.  496.  Where  sheriff  might  enter  up  judgment  for  costs  against 
plaintiff ,  without  an  action:  37  Ga.  604.  Where  sheriff  not  liable  for  execu- 
ting fi.  fas.  for  costs,  apparently  regular:  37  Ga.  636;  see  also  33  Ga.  516,  517. 
As  to  cost  fi.  fas.  issued  by  ordinary,  see  Acts  of  1855-6,  p.  147,  and  of  1858, 
p.  57. 

§5396.   (3687.)  Execution  against  attorney  for  costs.     In  all  cases  in  $5386. 
which  it  is  made  to  appear  that  an  attorney  is  liable  for  costs  by 
the  provisions  of  this  Code,  the  court  shall,  on  motion,  order  a  judg- 
ment and  execution  against  him  for  the  same. 

General  Note. — Where  plaintiff  liable  to  pay  costs  of  sheriff's  imprison- 
ment: 6  Ga.  575.  Where  writ  of  error  in  Supreme  Court  not  dismissed  be- 
cause record  does  not  show  costs  have  been  paid  below :  6  Ga.  587.  Clerk  of 
superior  court  not  entitled  to  demand  costs  before  transmitting  record  to  Su- 
preme Court:  12  Ga.  618;  65/169,  170;  and  see  21  Ga.  381.  Party  cast  in  Su- 
preme Court  liable  for  costs  in  that  court,  and  succeeding  in  superior  court, 
cannot  recover  them  back :  25  Ga.  604.  A  retaxing  of  costs  ordered  by  superior 
court  of  its  clerk :  25  Ga.  604.  As  to  costs  in  divorce  cases :  29  Ga.  283,  284. 
Costs  awarded  by  Supreme  Court:  32  Ga.  499-501.  Costs  not  collectible  in 
criminal  cases  until  after  conviction  :  33  Ga.  338.  Plaintiff  in  error  still  pays 
costs  where  defendant  in  error  writes  off  from  the  verdict :  46  Ga.  454.  As  to 
costs  in  Supreme  Court :  56  Ga.  456 ;  59/196 ;  25/604.  Costs  due  ordinary  to 
be  paid  before  creditors,  and  before  estate  distributed :  64  Ga.  729. 


5397  EIGHTH  TITLE.— CHAPTER  2,  ARTICLE  1.  1610 

Fees  of  officers  of  court;  fees  of  clerk  of  superior  court. 

CHAPTER  2. 

FEES    OF    OFFICERS    OF    COURT. 


ARTICLE   1. 

FEES  OF  CLERK  OF  SUPERIOR  COURT. 

^1792,         §5397.   (3695.)  Fees  of  clerks  of  superior  courts.     The  clerks  of  the 

A35t'  iorw     superior  courts  of  this  State  shall  be  entitled  to  charge  and  collect 
p-5i.         the  following  fees  for  official  duties  performed  by  them,  to  wit: 

Acts  1880-1,  For  filing  and  docketing  suit $  2  00 

pp.  87, 88,  °m  ° 

89-            For  copying  and  issuing  process 2  00 

For  each  copy  after  first  copy 50 

For  entering  verdict  or  judgment  on  minutes 2  00 

For  filing  all  pleas  in  any  case 50- 

For  recording  proceedings  in  civil  cases,  per  hundred  words  15 

For  issuing  fi.  fa 50 

For  entering^,  fa.  on  execution-docket 25 

For  each  subpoena  issued 15 

For  writ  of  partition  of  land  and  recording  proceedings  in 

the  case 5  00 

For  exemplification  of  .record,  per  hundred  words 15 

For  recording  articles  of  partnership  under  law  regulating 

limited  partnership 5  00 

For  recording  incorporation  of  joint-stock  or  any  other  in- 
corporated company 5  00 

For  proceedings  to  forfeit  charter 10  00 

For  furnishing  and  certifying  any  process,  order,  etc.,  for 

publication 1  00 

For  recording  liens  and  mortgages  and  deeds,  per  hundred 

words 15 

For  trials  of  nuisances  and  recording  proceedings 5  00 

For  issuing  commissions  to  examine  witness 1  00 

For  recording  any  instrument  of  writing  not  specified,  per 

one  hundred  words 15 

For  recording  each  homestead  of  personalty,  per  one  hun- 
dred words 15 

For  recording  each  petition  of   realty  and  personalty,  per 

one  hundred  words 15 

For  recording  plat  of  homestead 1  00 

For  each  certificate  of  record  of  homestead 50 

For  every   foreclosure   of   mortgage   on   personalty,   whole 

service 3  00 


1611  EIGHTH  TITLE.— CHAPTER  2,  ARTICLE  1.  §5898 

Fees  of  officers  of  court ;  fees  of  clerk  of  superior  court. 

For  every  foreclosure  of  mortgage  on  realty,  whole  service   $  6  00 

For  every  claim  case 3  00 

For  every  illegality  case 8  00 

For  every  certiorari  case 3  00 

For  docketing  each  motion 50    - 

For  recording  motions,  per  hundred  words 15 

For  every  rule  versus  sheriff  or  other  officer,  whole  service  .  3  00 

For  every  appeal  case,  whole  service .  3  00 

For  every  appeal  case,  settled  before  verdict 1  50 

For  recording  and  copying  proceedings  in  equitable  proceed- 
ings and  bills  of  exceptions  to  the  Supreme  Court,  per 

'one  hundred  words 15 

For  issuing  writ  of  injunction  in  equity 3  00 

For  entering  remittitur  from  Supreme  Court  .   . 1  00 

For  certificate  and  seal,  each 50 

For  scire  facias  to  make  parties 1  50 

For  each  copy 1  00 

For  recording  order  on  minutes,  each .  75 

For  issuing  jury  scrip,  each .  10 

For  inspection  of  books,  when  their  aid  is  required 25 

For  each  day's  service  in  attending  upon  the  court 3  00 

For  change  of  name,  recording  proceedings 5  00 

For  examination  of  record  and  abstract  of  result 1  50 

For  declaration    of   intention  to  become  a  citizen  of   the 

United  States 2  50 

For  recording  and  taking  oath   to  become  a  citizen,  upon 

minutes,  including  certificate  of  naturalization  ....  2  50 

Section  referred  to  and  construed :  51  Ga.  393.  Not  entitled  to  more  than 
$6.00  costs  in  suit  prosecuted  to  judgment,  which  includes  recording  of  the 
proceeding:  53  Ga.  294.  Appeal  cases  consolidated  by  consent  in  superior 
court,  clerk  entitled  to  costs  in  each  case :  61  Ga.  95. 

Although  one  ground  of  dismissal  in  Supreme  Court  was  tardiness  of  tran- 
script, not  presumed  that  clerk  failed  in  duty  ;  and  in  absence  of  proof  he  does 
not  forfeit  his  costs  :  73  Ga.  105. 

Where  it  becomes  necessary,  in  equity  proceedings,  to  copy  bill,  clerk  en- 
titled to  15  cents  per  hundred  words  for  each  copy  :  83  Ga.  196. 

85398.  Deposit  of  costs  required  in  divorce  cases.     The  clerks  of  the  Acts  1890-1, 
.  .  p.  ioo. 

superior  court  shall  not  be  required  to  file  any  divorce  case  or  pro- 
ceeding, until  six  dollars  shall  have  been  deposited  with  the  clerk  on 
account  of  costs,  which  shall  be  divided  pro  rata  between  the  clerk 
and  sheriff,  according  to  the  duties  performed  by  each  before  the  de- 
posit is  exhausted.  If  the  proceeding  be  dismissed,  after  paying  the 
clerk  and  sheriff,  if  any  of  the  sum  remains  in  the  hands  of  the 
clerk,  it  shall  be  repaid. 


§§5399-5401      EIGHTH  TITLE.— CHAPTER  2,  ARTICLE  2.  1612 

Fees  of  sheriff. 

Ap  ^ol889'  §5399.  Non-resident  plaintiff  must  deposit  costs.  The  clerks  of  the 
superior  and  city  courts  shall  not  be  required  to. file  any  proceeding 
^  in  which  the  plaintiff  is  a  non-resident,  until  ten  dollars  shall  have 
been  deposited  with  the  clerk  on  account  of  costs.  The  court,  at 
any  stage  of  such  cause,  on  motion  of  the  clerk,  shall  require  such 
additional  deposit  as  the  case  may  require.  If  the  case  be  with- 
drawn or  dismissed,  or. if,  upon  final  judgment,  the  deposit  exceeds 
the  amount  of  the  costs  taxable  by  law,  the  clerk  shall  refund  to 
the  depositor  the  excess. 

§5400.  Can  obtain  judgment  for  transmitting  record  to  Supreme  Court. 
When  a  clerk  transmits  a  record  to  the  Supreme  Court,  except  in 
cases  where  affidavit  of  inability  to  pay  cost  is  filed,  he  may  make 
out  a  bill  of  costs  for  such  transcript,  and  when  presented  to  the 
judge  of  the  court  and  by  him  found  to  be  correct,  the  judge  shall 
award,  either  in  term  time  or  vacation,  judgment  in  favor  of  the 
clerk  for  such  cost. 


ARTICLE  2. 

FEES  OF  SHERIFF. 

Acobh?35o.  §5401-  (3696-)  Fees  of  sheriff.  The  sheriffs  of  this  State  shall  be 
ACobb4362  e°titled  to  charge  and  collect  the  following  fees  for  official  duties 
Apct521857'    performed  by  them,  to  wit: 

1866, p.  24.       •  ,  .  .     .        ,  ~~ 

$4385.         For  serving  copy  of  a  process  and  returning  original ,  per  copy  $     2  00 
If  suit  from  another  county,  to  be  paid  in  advance    ....         2  00 

ACobb935o   -^or  summoning  each  witness 50 

For  summoning  jury  and  attending  trial  to  assess  damages 

for  right  of  way 5  00 

For  services  in  every  case  before  a  jury 1  25 

For  each  levy  on  fi.  fa .   .  .         2  00 

For  search  and  return  of  nulla  bona 1  00 

For  serving  summons  of  garnishment,  or  rule  against  gar- 
nishee            1  00 

If  more  than  one,  for  each  additional  copy 1  00 

ApCt2o18>1 2'  -^or  summoning  jury  to  try  case  of  nuisance 3  50 

For  summoning  juries  at  each  term  of  superior  court  ...  10  00 
For  commissions  on  sales  of  property,  on  sums  of  fifty  dol- 
lars or  less,  5  per  cent.  On  excess  above  fifty  dollars 
ApCt«o!88° 1'  UP  to  five  hundred  and  fifty  dollars,  2£  per  cent.  For 
all  sums  exceeding  five  hundred  and  fifty  dollars,  on 
excess,  1£  per  cent.  No  commissions  shall  be  charged 
unless  property  is  actually  sold. 


1613  EIGHTH  TITLE.— CHAPTER  2,  ARTICLE  2.    .  §5401 

Fees  of  sheriff. 

For  making  out  and  executing  titles  to  land $  3  50 

If  presented  by  purchaser 1  00 

For  executing  bill  of  sale  to  personal   property,  when  de- 
manded by  purchaser 1  00 

For  forthcoming  bonds 1  00 

For  executing  process  against  tenant  holding  over,  or  in- 
truder upon  land  to  dispossess  him 3  50 

For  taking  and  returning  counter-affidavit  when  summary 

process  to  dispossess  tenant  or  intruder  is  resisted  ...  2  00 

For  settling  each  execution  in  his  hands,  settled  without  sale  2  00 

For  settling  execution  from  justice's  court    . 1  00 

For  keeping  a  horse  or  mule,  per  day 50 

For  keeping  each  head  of  cattle,  per  day 15 

For  keeping  each  head  of  sheep,  hogs,  or  goats,  per  day  .   .  05 

For  levying  an  attachment 2  00 

For  following  property  out  of  county  with  attachment,  for 

every  mile  going  and  returning 05 

For  attendance  on  superior  courts,   not  to  exceed  twenty 

days  per  annum,  per  day 5  00 

For  each  day  more  than  twenty 2  00 

For  attendance  on  courts  of  ordinary,  per  day 2  00 

For  attendance  at  elections  as  required  by  law,  each  day  .   .  2  00 

The  -per  diem  for  attendance  on  courts  and  elections,  and  service 
in  summoning  jurors,  shall  be  paid  by  the  county. 

Only  entitled  to  regular  fees,  although  brings  product  of  labor  of  property 
levied  on  into  court :  29  Ga.  142.  Commission  of  sheriff  for  levy  and  sale  was 
regulated  by  amount  of  the  execution  :  2  Ga.  268.  Was  not  by  amount  of  sale: 
19  Ga.  165. 

General  Note  on  this  Section. — Not  authorized  to  charge  railroad  fare  as 
costs  where  arrests  criminal ;  only  can  charge  mileage :  9  Ga.  109.  Where 
judgment  may  be  entered  against  plaintiff  for  sheriff's  cost,  without  a  suit: 
37  Ga.  604.  Where  sheriff  not  entitled  to  costs  on  tax  fi.  fas.  unless  collected 
from  defendant:  44  Ga.  601. 

Sheriff  not  entitled  to  recover  commissions  for  sale,  under  facts  here :  65 
Ga.  535. 

As  to  sheriff's  right  to  fees  and  expenses  for  guarding  property  levied  on, 
and  defendant's  right  to,  if  property  left  with  him :  67  Ga.  452. 

County  not  chargeable  with  hack-hire  of  sheriff  in  executing  lunacy  war- 
rant issued  by  ordinary  ;  authority  to  incur  and  pay  such  expenses  is  in  ordi- 
nary :  82  Ga.  783  ;  see  also  55  Ga.  252. 

No  lien  or  right  against  property  levied  on,  in  favor  of  sheriff  for  expenses 
of  custody,  where  process  supporting  levy  quashed:  95  Ga.  103,  107,  108. 

No  compensation  allowed  public  officer  unless  justified  by  indubitable  stat- 
utory authority :  95  Ga.  107. 


§§  5402,  5403      EIGHTH  TITLE.— CHAPTER  2,  ARTICLES  3,  4.  1614 

Compensation  of  officers  when  no  fees  fixed.    Fees  of  justices. 

ARTICLE  3. 

COMPENSATION  OF  OFFICERS   WHEN  NO  FEES  FIXED. 

Actsisso-i,  §5402.  (3697.)  Compensation  to  officers,  how  allowed.  The  ordina- 
^4385P'5904  r*es  °^  ^is  State,  who  by  law  are  vested  with  the  management  of  the 
county  business,  and  for  whom  no  compensation  is  now  provided, 
and  the  sheriffs  and  clerks  of  the  superior  courts,  for  public  services 
in  relation  to  which  existing  laws  provide  no  compensation,  shall  be 
compensated  as  follows,  to  wit:  Such  officers  shall  state  their  re- 
spective claims  in  aaating,  and  make  affidavit  of  the  correctness  and 
justice  thereof,  wn^cn  so  made  out  and  verified  shall  be  submitted 
to  the  grand  juries  of  the  superior  courts  of  the  respective  counties 
at  the  spring  term,  and  said  grand  juries  may,  in  their  discretion, 
require  other  proof  of  the  justice  and  correctness  of  said  claims,  and 
when  satisfied  that  such  claims  are  just  and  correct,  may  allow  the 
sum  claimed,  or  so  much  thereof  as  they  may  deem  right  and  proper; 
and  when  so  allowed,  the  ordinary  of  such  county,  or  other  author- 
ity levying  county  taxes,  shall  assess  so  much  with  the  other  county 
taxes  as  will  pay  the  same,  which,  when  collected  and  paid  over  to 
the  county  treasurer  of  such  county,  shall  be  paid  by  him  to  the 
parties  entitled  thereto,  without  further  order,  he  taking  a  proper 
receipt  therefor.  The  compensation  provided  for  in  this  section 
shall  be  in  full  of  all  compensation  of  said  officers  for  such  services. 

This  compensation  requiring  imposition  of  special  tax  cannot  be  charged 
upon  general  funds  of  county :  94  Ga.  657 ;  see  also  53  Ga.  393. 


ARTICLE  4. 

FEES  OF  JUSTICES. 

$4i6i.  §5403.   (3699.)  Fees  of  justices  of  the  peace,   etc.      The   following 

shall  be  the  fees  for  justices  of  the  peace,  and  notaries  public: 

For  each  original  summons $  35 

For  affidavit  and  bond  to  obtain  attachment,  and  issuing 

the  attachment 1  70 

Actl1877'    ^or  eQtering  up  judgment  in  each  case 35 

For  trial  of  case  when  same  is  litigated 35 

For  issuing  each  execution 35 

For  affidavit  to  obtain  possessory  warrant  and  making  out 

the  same 1  25 

For  trying  same 2  00 

For  making  out  interrogatories  and  certifying  same    ....  1  25 

For  making  out  recognizance  and  returning  same  to  court  .  35 


1615  EIGHTH  TITLE.— CHAPTER  2,  ARTICLE  4.  §5403 

Fees  of  justices. 

For  each  subpoena  for  witness $  15 

For  each  search-warrant  issued 75 

For  each  affidavit  when  there  is  no  cause  pending 30 

For  answering  every  writ  of  certiorari  to  superior  court    .   .  50 
For  presiding  at  a  trial   of  forcible  entry  or  detainer,   or 

both — each  trial 1  00 

For  presiding  at  a  trial  for  right  of  way 1  00 

For  issuing  a  rule  to  establish  lost  papers 35 

For  trying  the  same 35 

For  presiding  at  trial  of  nuisance 1  00 

For  witnessing  any  paper JV"*   ■  ■  ^ 

For  affidavit  and  bond  to  obtain  garnishment    .......  75 

For  issuing  summons  of  garnishment 30 

For  each  additional  copy  of  garnishment 10 

For  settling  cases  before  judgment 25 

For  claim  affidavit  and  bond 50 

For  trying  same  . 35 

For  certifying  transcript,  same  fee  as  clerk. 

For  entering  an  appeal  to  the  superior  court 50 

For  each  distress  warrant  . 75 

For  taking  testimony  in  criminal  cases 1  25 

For  issuing  order  to  sell  perishable  property 25 

For  each  lien  foreclosed  and  placed  on  docket 1  00 

For  entering  appeal 30  ^fgl878"9' 

For  drawing  jury  and  making  out  list 30 

For  each  case  tried  by  said  jury 30 

For  issuing  commissions  to  take  interrogatories 50  ^fs1887' 

For  bail-trover  affidavit,  summons,  and  trial 1  25 

For  backing  fi.  fa 35 

For  rule  nisi  vs.  officer 35 

For  trying  the  same 35 

For  judgment  on  same 35 

For  attachment  for  contempt  against  officer  of  court  for 

failure  to  comply  with  any  lawful  order  or  process  of 

the  court .  50 

For  issuing  warrant  to  dispossess  intruders  or  tenants  hold-  ^nof 2 3' 

ing  over 1  75 

See  53  Ga.  675 ;  28/462. 


5404  EIGHTH  TITLE.— CHAPTER  2,  ARTICLE  5.  1616 


Fees  of  constables. 


ARTICLE  5. 

t" 

FEES    OF    CONSTABLES. 

Ac*!/877'        §5404-   (3700.)  Fees  of  constables.     The  fees  of  constables  shall  be 
as  follows: 

For  serving  a  warrant,  summons,  or  attachment $  35 

For  serving  each  additional  copy 80 

For  copying  and  serving  each  original  summons 85 

For  summoning  each  witness 30 

For  attending  court,  for  each  judgment  rendered  by  a  justice 

of  the  peace  or  notary  public 35 

For  attending  each  trial  on  a  day  different  from  regular 

court  day 35 

For  levying^,  fa.,  and  advertising 35 

For  settlement  of  fi.fa.  when  property  is  not  sold 30 

For  return  of  nulla  bona 30 

For  summoning  jury  on  inquest 1  00 

For  collecting  execution  issued  by  coroner 75 

For  keeping  a  horse,  mule,  ass,  or  ox,  per  day 25 

For  each  head  of  neat  cattle,  per  day 05 

For  each  head  of  sheep,  goats,  or  hogs,  per  day 04 

For  all  sales  made  by  him,  amount  on  sales 6^ 

For  attending  grand  jury,  per  day 1  00 

For  serving  warrant  in  criminal  cases 1  25 

For  keeping  and  maintaining  prisoner  before  examination, 

not  exceeding  twenty-four  hours 75 

For  serving  rule  to  establish  lost  papers 35 

For  every  additional  copy 30 

For   following  property  with   attachments   out  of  county, 

going  aiad  returning  per  mile 05 

For  levying  each  distress  warrant 50 

For  taking  bori&l|i  civil  cases 50 

For  taking  bond^m  criminal  cases 1  00 

For  executing  search-warrant 75 

For  serving  garnishee 35 

For  each  additional  copy - 25 

Acti&i878"9'  ^or  summoning  jury 50 

For  attending  trial  on  appeal 30 

Acts  1882-3,  jror  executing  warrants  against  intruders  or  tenants  holding 

over 1  25 

Note. — Sections  5405-5407  included  in  sections  5403  and  5404. 


1617  .     EIGHTH  TITLE.— CHAPTER  2,  ARTICLE  6.      §§5408-5412 

Miscellaneous  provisions. 

ARTICLE  6. 

MISCELLANEOUS    PROVISIONS. 

§5408.  (3705.)  Fees,  how  charged  to  State.  None  of  the  fees  here- 
inbefore expressed  shall  be  charged  to  the  State  for  failure  to  collect 
out  of  the  person  charged,  unless  otherwise  expressly  declared,  or  in 
their  nature  must  necessarily  be  so  paid. 

§5409.  (3706.)  Statement  of  fees  to  be  given,  when.  Every  public  Act  1792, 
officer  and  person  herein  mentioned,  their  deputy,  or  agent,  shall, 
when  required,  give  a  statement  of  the  fees  demanded,  and  a  receipt 
for  the  same,  to  any  person  paying  any  lawful  or  pretended  fees  of 
office,  on  pain  of  ten  dollars  for  every  such  neglect  or  refusal,  to  be 
sued  for  within  twelve  months,  and  recovered  by  the  person  paying 
the  fees  and  making  the  demand. 

§5410.   (3707.)  Forfeiture  for  excessive  charges.      If  such  officer  or^?^9|'56 
person  shall  take  or  demand  any  greater  fee  than  the  law  allows,  or 
fee  for  services  not  performed,  he  forfeits  fifty  dollars,  to  be  sued 
for  and  recovered  as  prescribed  in  the  preceding  section. 

§5411.   (3708.)    Table  of  fees  to  be  kept  in  office.     Every  public  officer  A^^|57. 
must  constantly  keep,  in  a  conspicuous  place  in  his  office  or  place 
where  he  usually  executes  the  business  thereof,  a  table  of  his  fees, . 
in  fair  words  and  figures,  and  on  failure  to  do  so,  he  forfeits  one 
dollar  per  day  for  every  day  he  so  neglects,  to  be  recovered  at  the 
suit  of  any  informer,  to  whom  the  whole  recovery  shall  go:  Provided,  Actsg|7^ 
that  every  public  officer  who  may  keep,  in  a  conspicuous  place  in  his 
office  or  place  where  he  usually  executes  the  business  thereof,  a  copy 
of  the  Code  of  Georgia,  shall  be  held  and  construed  to  have  complied 
with  the  requirements  of  this  section. 

§5412.   (3709.)    Treble  costs  payable,  when.   Wh6n  public  officers  are  Aq^%7 
sued  on  account  of  the  provisions  of  this -Chapter,  and  there  is  a 
verdict  in  their  favor,  the  persons  suing  sitall  pay  three  times  the 
ordinary  costs. 
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§§  5413,  5414      NINTH  TITLE.— CHAPTER  1,  ARTICLE  1.  1618 

Of  executions  and  sales  thereunder;  different  kinds  of  executions;  when  and  how  issued  and  returned. 

NINTH  TITLE. 

Of  Executions  and  Sales  Thereunder. 


CHAPTER  1. 

OF  different  kinds  of  executions. 


ARTICLE  1. 

WHEN  AND  HOW  ISSUED  AND  RETURNED. 

^obb95io.  §5413.  (3632.)  Executions,  how  issued,  directed  and  levied.  Execu- 
$488o°(4)!'  tions  (except  as  hereinafter  provided)  shall  be  issued  by  the  clerks 
5034! 4854'  or>  the  several  courts  in  which  judgment  shall  be  obtained,  and  bear 
test  in  the  name  of  the  judge  of  such  court,  and  shall  bear  date  from 
the  time  of  their  issuing,  and  (except  as  hereinafter  provided)  shall 
be  directed  "To  all  and  singular  the  sheriffs  of  this  State  and  their 
lawful  deputies,"  and  may  be  levied  on  all  the  estate,  real  and  per- 
sonal,, of  the  defendant,  subject  to  levy  and  sale. 

Construed :  37  Ga.  638. 

Directed  to  "all  and  singular  the  sheriffs  of  said  State,"  amendable:  69  Ga. 
533. 

Execution  not  invalid  because  issued  in  name  of  judge  of  circuit  instead  of 
judge  pro  hac  vice  who  tried  case :  75  Ga.  215. 

Tax  sale  not  void  here,  where  execution  improperly  directed,  but  properly 
executed :  75  Ga.  516. 

Coroner  could  not  execute,  when  directed  as  in  this  section,  sheriff  being 
defendant:  72 Ga.  96. 

Wild  land  tax  fi.  fa.  directed  to  sheriffs  of  State  instead  of  sheriff  of  the 
county,  not  void  where  latter  in  fact  made  the  levy:  89  Ga.  793;  citing  63 
Ga.  428. 

ACobb45i7  §5414.(3633.)  When  sheriff  is  a  party,  hoiv  directed 'and  executed.  All 
executions,  orders,  decrees,  attachments  for  contempt,  and  final  proc- 
ess, to  be  issued  by  the  clerks  of  the  superior  courts  in  favor  of  or 
against  any  sheriff  of  this  State,  shall  be  directed  to  the  coroner  of 
the  county  in  which  said  sheriff  may  reside,  and  to  all  and  singular 
the  sheriffs  of  the  State  except  the  sheriff  of  the  county  in  which 
the  interested  sheriff  may  reside,  which  may  be  levied,  served  and 
returned  by  the  coroner,  or  other  sheriff,  or  constable  of  the  county, 
at  the  option  of  the  plaintiff,  or  the  party  seeking  the  remedy. 


1619  NINTH  TITLE.— CHAPTER  1,  ARTICLE  1.      §§5415-5417 

Of  executions  and  sales  thereunder;  different  kinds  of  executions;  when  and  how  issued  and  returned. 

Where  plaintiff's  disability  as  levying  officer  appears  on  the  face  of  the  pa- 
pers, the  levy  may  be  dismissed  on  motion  of  claimant :  60  Ga.  489. 

Although  fi.  fa.  vs.  sheriff  not  directed  rightly,  levy  made  by  his  successor 
not  dismissed  :  67  Ga.  446. 

Coroner  could  not  execute,  when  sheriff  was  defendant  a,r\dfi.fa.  directed 
as  in  section  5413,  there  being  no  affidavit  under  section  496:  72  Ga.  96. 

Where  sheriff  and  wife  were  usees  in  a  judgment,  he  could  not  levy  the  ex- 
ecution founded  thereon :  79  Ga.  55.  Parol  evidence  that  at  date  of  levy  they 
were  divorced  (leaving  her  sole  usee),  not  admissible  to  vary  judgment:  82 
Ga.  96. 

Sheriff  competent  to  levy  cost  fi.  fa.,  though  interested  :  86  Ga.  127. 

§5415.  (3634.)  Fi.  fa.  may  issue  at  any  time,  but  appeal  suspends  it. 
Afi.  fa.  may  issue  at  any  time  after  a  verdict  is  rendered  and.  judg- 
ment entered  thereon;  but  if  it  is  issued  before  the  expiration  of  the 
time  allowed  for  entering  an  appeal,  the  same  will  be  suspended  on 
the  entering  of  an  appeal  by  either  party. 

See  5  Ga.  64. 

§5416.   (3635.)  How  returnable .    All  executions,  except  as  otherwise  §5683- 
provided  by  this  Code,  shall  be  made  returnable  to  the  next  term  of 
the  court  from  which  they  issued  respectively. 

Distress  warrant,  returnable  to  next  justice  court,  etc.,  sufficient  without 
naming  day :  65  Ga.  739. 

Returnable  to  next  term  after  money  can  be  lawfully  made :  68  Ga.  346. 

Execution  made  returnable  to  "next  regular  term  said  in  January,  1880," 
sufficient  to  show  that  same  was  returnable :  80  Ga.  99. 

§5417.  (3636.)  Must  follow  the  judgment.  All  executions  must  fol- 
low the  judgment  from  which  they  issued,  and  describe  the  parties 
thereto  as  described  in  such  judgment. 

Immaterial  discrepancy :  19  Ga.  579  ;  60/539.  Where  execution  on  an  award 
must  follow  the  award  :  44  Ga.  616 ;  45/612.  Execution  will  be  quashed  for  a 
material  variance :  39  Ga.  565.  Execution  failing  to  follow  judgment  as  to  the 
amount  and  parties,  excluded  on  trial  of  a  claim  case:  52  Ga.  585;  57/190.  If 
execution  varying  from  judgment,  and  is  amended,  the  levy  falls:  57  Ga.  190, 
69.  Variance  between  execution  and  a  judgment  against  a  corporation :  58 
Ga.  280,  281.  As  to  executions  against  trust  estates:  56  Ga.  138.  Alteration 
in  fi.  fa.  hot  material  where  the  judgment  in  evidence:  60  Ga.  407.  Execu- 
tions are  presumed  to  follow  the  judgments :  59  Ga.  706,  707 ;  61/605. 

Execution  illegal  because  parties  not  described  as  in  judgment:  65  Ga.  366. 

Where  execution  for  amount  found  due  followed  decree :  65  Ga.  542. 

Mortgage  fi.  fa.  should  follow  judgment,  which  should  follow  mortgage  ;  fi. 
fa.  here  did  not  follow  mortgage  as  to  description :  67  Ga.  398. 

Where  judgment  against  partnership,  and  execution  against  partnership 
and  members  as  individuals,  variance  fatal:  68  Ga.  27. 

Judgment  against  "A.  &  Co.,  and  A.,  B.,  &  C,  individual  members  of  said 
firm,"  and  execution  against  "A.  &  Co.,  and  A.,  B.,  &  C,"  there  was  no  mate- 
rial variance :  94  Ga.  529. 

Illegality  not  lie  unless  variance  material :  68  Ga.  158. 

Judgment  for  M.  &  N.,  surviving  executors,  etc.,  for  the  use  of  another,  and 
fi.fa.  in  favor  of  M.&  N.,  for  use,  etc.,  variance  not  material:  68  Ga.  207. 


§§5418,  5419      NINTH  TITLE.— CHAPTER  1,  ARTICLE  1.  1620 

Of  executions  and  sales  thereunder ;  different  kinds  of  executions ;  when  and  how  issued  and  returned. 

Immaterial  variance,  that  fi.  fa.  stated  interest  as  $261,  judgment  calling 
for  $261.03 :  68  Ga.  831. 

That./?,  fa.  described  one  defendant  as  surety,  while  judgment  did  not,  was 
a  material  variance :  69  Ga.  290.  But  fi.  fa.  admissible  on  motion  to  revive 
judgment,  to  show  that  it  had  been  transferred  to  such  surety :  69  Ga.  603. 

Judgment  recovered  by  B.,  administrator  of  E.,  and  execution  in  favor  of 
B.,  administrator,  variance  immaterial,  "administrator  of  E."  merely  descrip- 
tive: 69  Ga.  290;  see  also  68  Ga.  208;  5/60,  61. 

Execution  should  show  on  whose  property  it  is  to  be  levied :  70  Ga.  569. 

General  execution  for  money  presumed  to  follow  judgment:  71  Ga.  641. 

Judgment  put  costs  on  plaintiff,  execution  on  defendant;  levy  and  claim; 
execution  quashed  and  levy  dismissed :  73  Ga.  105. 

Execution  need  not  name  term  at  which  judgment  rendered :  75  Ga.  215. 

Decree  being  for  certain  parties  for  the  use  of  their  attorneys,  who  were  also 
parties,  fi. fa.  in  favor  of  attorneys  sustained:  75  Ga.  819. 

Upon  alternative  judgment  in  trover  not  error  for  clerk  to  issue  execution 
against  defendants,  generally  and  property  sued  for,  specifically:  80  Ga.  482. 

Execution  properly  against  personalty  only,  not  vitiated  by  words  "lands 
and  tenements,"  inserted  by  clerk  in  issuing  it:  82 Ga.  105;  distinguishing  65 
Ga.  123. 

Declaration  was  in  name  of  G.  S.  R.,  so  was  verdict;  judgment,  in  name 
of  G.  R.  R. ;  execution,  G.  S.  R.  Held  variance  immaterial  and  amendable:  83 
Ga.  332. 

Execution  follows  judgment  for  costs,  in  favor  of  officers  of  court,  though 
includes  witness  fees,  etc. :  86  Ga.  127. 

Where  magistrate's  judgment  was  rendered  at  December  term,  and  execu- 
tion recited  rendition  of  judgment  December  20th,  no  variance:  88  Ga.  296. 

Ambiguity  in  justice-court  judgment  solved  by  execution  itself:  94  Ga.  460. 

§5418.  (3637.)  Writ  of  possession  in  ejectment.  When  a  verdict  in 
ejectment  shall  be  rendered  in  favor  of  the  plaintiff,  and  a  judgment 
entered  thereon,  the  clerk  of  such  court  shall  issue  a  writ  of  posses- 
sion, in  which  the  clerk  shall  incorporate  a  clause  directing  the 
sheriff  to  collect,  by  levy  and  sale  of  the  defendant's  property,  all 
such  sums  of  money  as,  by  the  finding  of  the  jury,  shall  have  been 
awarded  to  such  plaintiff  in  ejectment  as  mesne  profits  and  costs. 

Supreme  Court  will  not  give  direction,  in  advance  of  trial  court,  as  to  exe- 
cution of  this  writ:  71  Ga.  627. 

^oob^ii       §5419.   (3638.)  Against  whom  writs  of  possession  issue.     The  writ  of 

$5451.         possession  shall  not  issue  against  third  persons  not  known  in  the  suit 

on  which  such  writ  of  possession  is  founded,  nor  put  in  possession 

by,  nor  claiming  under  or  by  virtue  of,  any  conveyance  from  the 

defendant  in  such  suit. 

Sheriff  should  not  receive  counter-affidavit  to  the  writ,  of  a  third  person  not 
a  party  thereto  :  49  Ga.  291.  Where  under  this  writ  may  turn  out  not  only  the 
tenant  but  the  landlord  also :  53  Ga.  94.  Where  only  the  defendant  to  the  suit 
could  be  turned  out  of  possession  by  this  writ  of  possession:  54  Ga.  597-599. 
Section  referred  to  and  construed  :  63  Ga.  518,  519. 

Court  cannot  order  sheriff  to  dispossess  one  holding  adversely  to  defendant : 
70  Ga.  542. 
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Sheriff  liable  on  bond  to  third  person  whom  he  removes  illegally :  81  Ga. 
716. 

§5420.   (3639.)    The  judge  may  frame  executions.     The  judge  of  any  $|*|f '5|^3' 
superior  court  may  frame  and  cause  to  be  issued  by  the  clerk  any  4785- 
writ  of  execution,  to  carry  into  effect  any  lawful  judgment  or  decree 
rendered  in  his  court. 

Section  cited  :  63  Ga.  751.  Where  the  execution  against  a  corporation  should 
be  moulded :  57  Ga.  340.     See  also,  referring  to  this  section,  48  Ga.  336. 

General  Note. — When  sale  under  fi.  fa.  will  be  enjoined :  1  Ga.  12.  When 
not:  38  Ga.  191;  30/933;  37/396.  When  injunction  not  granted  against  ex- 
ecution: 30  Ga.  664;  32/25.  When  notice  to  produce  fi.  fa.  will  not  admit 
secondary  evidence  ;  title  of  purchaser  at  sheriff's  sale  depends  on  sheriff's  au- 
thority to  sell :  23  Ga.  356 ;  12/431.  An  examined  copy  as  evidence  of  exe- 
cution from  another  State :  25  Ga.  203.  Execution  from  United  States  Court 
claiming  money  in  State  court :  27  Ga.  181.  Defendant  may  recover  back  money 
paid  on  execution  which  he  was  not  liable  to  pay:  28  Ga.  242.  Affidavit  of 
illegality  against  the  execution,  although  issued  legally,  proceeding  illegally: 
17  Ga.  211.  When  no  new  grounds  under  such  affidavit:  8  Ga.  317;  40/423. 
When  afi.fd.  admissible  as  color  of  title:  19  Ga.  8.  Proceedings  vacating  the 
judgment  also  vacate  the  execution :  13  Ga.  218.  State  court  cannot  enjoin 
execution  issuing  from  the  United  States  Court :  30  Ga.  579.  Where  the  ex- 
emplification of  a  record  of  a  suit  from  another  State  should  set  out  a  copy  of 
the  execution :  35  Ga.  66.  Distribution  of  money  under  sale  under  fi.  fas.: 
45  Ga.  517 ;  48/25. 


ARTICLE  2. 

OF  PI.  FAS.,  HOW  LEVIED,  AND  PROCEEDINGS  THEREON. 

§5421.  (3640.)  Form  of  levy.  The  officer  making  a  levy  shall 
always  enter  the  same  on  the  process  by  virtue  of  which  such  levy  is 
made,  and  in  such  entry  shall  plainly  describe  the  property  levied 
on,  and  the  amount  of  the  interest  of  defendant  therein. 

A  levy  on  an  undivided  interest,  held  sufficiently  definite :  27  Ga.  200.  Sheriff 
may  amend  his  entry  of  levy  by  adding  his  signature:  53  Ga.  138,  139,454; 
50/208-210.  Where  a  levy  by  a  marshal  of  a  city  was  not  sufficiently  definite  :  50 
Ga.  419.  Interest  of  the  person  in  property  levied  on,  not  sufficiently  set  forth 
in  the  sheriff's  levy  :  51  Ga.  433-436.  Eequisites  of  a  levy :  53  Ga.  142,  454-456 ; 
59/714,  715.  Failing  to  specify  the  property  of  which  one  of  defendants  levied 
on :  53  Ga.  189.  Levy  sufficient  under  this  section :  59  Ga.  849,  850.  Sale  of 
undivided  half  of  lot  under  levy  on  the  whole  :  59  Ga.  415.  Sheriff  cannot  sell 
a  larger  estate  than  embraced  in  his  levy  :  62  Ga.  551.  When  levy  too  vague: 
61  Ga.  390 ;  62/447.  When  not  too  vague  :  59  Ga.  711.  How  levy  made :  46  Ga. 
310 ;  50/418  ;  56/462 ;  14/528  ;  29/710.  On  homestead  property,  affidavit :  57  Ga. 
218.  When  levy  not  stale :  55  Ga.  11.  Nunc  pro  tunc  entry  that  no  personal 
property  found  :  55  Ga.  145. 

See  general  note  hereafter. 

Eecitals  in  illegal  levy  bind  no  one:  82  Ga.  96. 

On  objection  before  sale  levy  held  insufficient,  but  after  sale  sufficiency 
should  be  left  to  jury :  65  Ga.  201. 
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Of  fi.  fas.,  how  levied,  and  proceedings  thereon. 

Entry  should  state  who  is  in  possession  and  is  evidence  on  this  point,  but  is 
not  evidence  as  to  who  died  in  possession :  65  Ga.  201. 

Eecital  in  sheriff's  levy,  that  property  is  at  specified  railroad  depot,  does 
not  negative  possession  by  defendant :  94  Ga.  260. 

Levy  on  intestate's  land  as  "in  the  hands  of"  administrator,  not  import  pos- 
session by  said  administrator:  90  Ga.  113. 

That  levy  does  not  state  property  levied  on  to  be  property  of  defendant,  no 
ground  for  illegality :  65  Ga.  328. 

Levy  on  property  as  defendant's,  defendant  owning  only  life-estate,  enjoined 
only  as  to  sale  of  remainder :  68  Ga.  175. 

Fee  levied  on,  claimed,  and  appearing  defendant  had  life-estate,  this  much 
held  subject :  92  Ga.  306. 

There  being  four  defendants,  entry  failing  to  state  on  whose  property  made, 
not  sufficient :  68  Ga.  493 ;  see  also  53  Ga.  189. 

Entry,  where  officer  could  not  write,  written  at  his  instance  and  in  his  pres- 
ence, signed  with  mark,  good :  66  Ga.  62. 

Levy  signed  by  illiterate  constable  by  cross-mark  sustained,  when:  78  Ga. 
297. 

Entry  showing  land  in  one  county  levied  on  by  sheriff  of  another,  levy  void  ; 
if  no  sheriff  in  county  where  land  lay,  entry  should  show  fact :  69  Ga.  684. 

Levy  referring  to  invoice  of  goods  attached,  and  none  attached,  cured  by 
parol :  66  Ga.  575. 

Levy  on  "all  the  crops  on  the  Ball  place,"  held  sufficiently  specific  to  pre- 
vent dismissal:  65  Ga.  644. 

Very  indefinite  description  here,  held  sufficient:  66  Ga.  753. 

Levy  here  sufficiently  described  property :  65  Ga.  165 ;  description  too  un- 
certain here :  65  Ga.  360. 

Description  of  land  in  mortgage  fi.  fa.  and  levy,  insufficient:  67  Ga.  398. 

Description  by  county,  number  of  acres,  lots  and  district,  held  sufficient: 

68  Ga.  158. 

Description  held  sufficient,  reference  being  made  to  record :  69  Ga.  429. 
Eights  of  purchaser  having  intervened,  sufficiency  of  description  for  jury: 

69  Ga.  429. 

Land  described  by  lot  numbers,  without  giving  county  and  district,  levy 
void,  and  not  cured  by  deed  with  proper  description.  Such  levy  and  deed  in- 
admissible, even  with  proof  to  locate  and  identify  the  land :  70  Ga.  756. 

Levy  on  "seven  hundred  acres  of  land  more  or  less,"  void  for  uncertainty : 
72  Ga.  475. 

Land  described  as  lot  110,  originally  of  Habersham,  now  Rabun  county,  suf- 
ficient here :  75  Ga.  347. 

Levy  describing  specific  items  and  embracing  all  other  goods  in  certain 
house,  sufficient:  75  Ga.  529. 

Not  void  for  uncertainty  here :  77  Ga.  589. 

Mistake  in  number  of  lot  immaterial  if  land  could  be  readily  identified  by 
description  in  levy :  78  Ga.  539. 

Levy  defective  in  describing  boundaries  on  but  two  sides.  Not  sufficient 
that  purchaser  knew  boundaries  ;  should  be  so  described  that  world  may  know 
them:  81  Ga.  41. 

A  levy  held  sufficiently  certain  as  to  description  :  82  Ga.  238. 

A  sufficiently  certain  levy  on  a  sawmill,  etc.,  and  a  lot  of  land  :  82  Ga.  592. 

A  levy  upon  "a  certain  and  all  the  interest"  of  a  person  in  a  lot  of  land,  void 
for  uncertainty  :  84  Ga.  116. 

Levy  upon  one-fourth  of  land  lot,  sufficiently  definite,  being  construed  as 
meaning  an  undivided  one-fourth  interest :  86  Ga.  379. 
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Levy  describing  property  as  in  decree,  though  description  loose,  not  void  for 
uncertainty  :  86  Ga.  500. 

Description  in  levy  of  attachment  otherwise  definite,  mere  omission  to  set 
out  number  of  feet  frontage  on  certain  street,  not  prevent  doctrine  of  lis  pen- 
dens from  applying:  87  Ga.  743. 

Description  of  lands  in  levy,  held  sufficient:  93  Ga.  20. 

Chattel-mortgage^,  fa.  not  quashed,  or  excluded  from  evidence, because  of 
improper  description  in  levy  on  some  of  articles  mortgaged  :  93  Ga.  717. 

Levy  on  "west  half  of  city  lot  number  79,  on  the  corner  of  Broad  street  in 
the  city  of  Albany,"  sufficiently  certain  :  90  Ga.  287. 

Return  of  officer  construed  most  favorably  to  his  having  discharged  his  duty  : 
90  Ga.  767. 

Levy  on  lot  in  a  named  street  or  ward,  reciting  that  lot  contained  one-half 
acre  more  or  less,  setting  forth  lot  number  and  describing  tract  as  adjoining 
property  of  three  persons  named,  sufficient,  though  tract  adjoined  only  one  of 
them :  94  Ga.  50. 

Only  where  description  manifestly  too  meager  for  identification,  that  insuf- 
ficient as  matter  of  law ;  ordinarily  sufficiency  is  for  jury :  94  Ga.  474. 

A  description  of  two  acres  applicable  to  various  acres  other  than  those 
which  officer  intended  to  seize,  insufficient:  94  Ga.  641. 

In  aid  of  levy  which  did  not  mention  county,  it  was  competent  to  show  by 
parol  evidence  that  a  mill-creek  referred  to  was  in  said  county :  94  Ga.  692. 

§5422.  (4436.)  Fraudulent  levies.  Any  person  who  shall  fraudu- 
lently cause  any  process,  attachment,  distress  or  execution  to  be 
levied  on  any  real  or  personal  property,  knowing  the  same  not  to  be 
subject  to  such  process,  shall  be  punished  as  prescribed  in  the  Penal 
Code. 

§5423.  (3641.)  On  what  property  first  levied,  right  of.  When  a  de-^*^n, 
fendant  in  fi.  fa.  shall  point  out  any  property  on  which  to  levy  the  ^i3^8' 
execution,  such  property  being  in  the  hands  or  possession  of  a  per- 
son not  a  party  to  the  judgment  from  which  such  execution  issued, 
the  sheriff  or  other  officer  shall  not  levy  thereon,  but  shall  proceed 
to  levy  on  such  property  as  may  be  found  in  the  hands  and  posses- 
sion of  the  defendant,  who  shall  nevertheless  be  at  liberty  to  point 
out  what  part  of  his  property  he  may  think  proper,  which  the  sheriff 
or  other  officer  shall  be  bound  to  take  and  sell  first,  if  the  same  is, 
in  the  opinion  of  such  levying  officer,  sufficient  to  satisfy  such  judg- 
ment and  costs. 

Pointed  out  by  one  joint  tenant :  12  Ga.  431.  Plaintiff  in  fi.  fa.  pointing  out 
property  to  sheriff  on  indemnity  to  sheriff:  29  Ga.  706;  13/389.  On  the  Act  of 
1811,  as  to  pointing  out  property  for  benefit  of  plaintiffs  in  execution  :  14  Ga. 
79.  When  attorney  at  law  not  responsible  for  directing  a  levy:  28  Ga.  297 ; 
but  see  12  Ga.  613.  Evidence  by  sheriff's  entries  as  to  the  property  being 
pointed  out  on  which  to  levy  :  30  Ga.  361.  Levying  on  portion  of  an  entire  lot, 
the  officer  should  divide  so  as  not  to  wantonly  and  grossly  destroy  the  nature 
of  the  property :  52  Ga.  164.  When  may  proceed  against  property  of  either 
principal  or  surety  :  57  Ga.  68. 

Sheriff's  duty  where  defendant  points  out  property  for  levy,  and  where 
plaintiff  points  it  out ;  not  limited  to  property  in  defendant's  hands  ;  pointing 
out  not  essential :  69  Ga.  190. 


85  Ga.  443. 
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Of  fi.  fas.,  how  levied,  and  proceedings  thereon. 

Officer  bound  to  levy  and  sell  only  to  extent  necessary  to  pay  fi.  fa.  As  to 
levying  on  equity  of  redemption  where  property  mortgaged :  69  Ga.  194. 

Doubtful  whether  sheriff's  failing  to  levy  on  property  pointed  out  by  defend- 
ant is  ground  to  stop^.  fa.;  sheriff  liable  for  oppression:  73  Ga.  127. 

Failure  to  levy  on  land  pointed  out  by  defendant,  held  by  him  under  bond 
for  title,  not  ground  for  illegality:  73  Ga.  127. 

Officer  liable  to  defendant,  specially,  for  refusal  to  levy  on  property  pointed 
out:  77  Ga.  83. 

Pointing  out  property  for  tax  sale,  governed  by  section  898,  not  by  this  sec- 
tion :  86  Ga.  379. 

Conduct  of  plaintiff's  attorney  here  equivalent  to  pointing  out  property 
levied  on :  92  Ga.  529,  530. 

Officer  levying  on  property  in  apparent  possession  of  defendant,  with  notice 
that  her  children  are  owners,  liable  in  damages.  So  is  plaintiff  in  execution, 
who  with  like  notice  causes  levy  to  be  made :  94  Ga.  623. 

§5424.  Sale  of  separate  parcels  subject  to  lien.  Where  property  is 
subject  to  a  lien  and  part  of  it  is  sold  by  the  debtor,  the  part  re- 
maining in  him  should  be  first  applied  to  the  payment  of  the  lien.  If 
the  property  subject  to  such  lien  is  sold  in  several  parcels  at  differ- 
ent times,  the  parcels  should  be  charged  in  the  inverse  order  of  their 
alienation. 

Aoobb!!k  §5425.  (3642.)  Growing  crop  to  be  sold,  how.  No  sheriff  or  other 
officer  shall  levy  on  any  growing  crop  of  corn,  wheat,  oats,  rye, 
rice,  cotton,  potatoes,  or  any  other  crop  usually  raised  or  cultivated 
by  the  planters  or  farmers  of  this  State,  nor  sell  the  same,  until  such 
crop  shall  be  matured  and  fit  to  be  gathered:  Provided,  this  provi- 
sion shall  not  prevent  any  levying  officer  from  levying  on  and  selling 
crops  as  heretofore  practiced  in  cases  where  the  debtor  absconds  or 
removes  from  the  county  or  State,  or  from  selling  growing  crops 
with  the  land. 

After  crop  laid  by  and  before  maturity,  passes  to  the  purchaser  of  the  land : 
6  Ga.  452-455.  Cotton  in  the  field  not  matured  as  early  as  the  28th  of  July,  is 
not  the  subject  of  levy  and  sale :  65  Ga.  339. 

Growing  crop  passes  with  land  levied  on  and  sold,  although  sheriff  an- 
nounces that  rent  of  current  year  reserved  :  65  Ga.  15. 

Cotton  in  field,  not  matured,  not  subject  to  levy  and  sale,  but  could  be  sold 
by  owner  as  growing  crop :  65  Ga.  339. 

Levied  on  under  distress  warrant,  when  not  mature,  and  debtor  not  ab- 
sconding, etc.,  void:  72  Ga.  35. 

Such  ground  for  levying  must  appear  in  the  process,  or  in  the  levy :  72 
Ga.  35. 

Fi.  fa.  levied  on  seed-cotton  takes  precedence  of  bill  of  sale  of  "five  bales 

of  cotton, of  first  pickings  of  crop  now  planted  and  growing":  76 

Ga.  10. 

Judgment,  levied  on  matured  crop,  takes  precedence  of  unrecorded  bill  of 
sale  to  growing  crop,  given  to  secure  debt  for  supplies :  86  Ga.  360. 

Reading  entry  of  levy,  on  distress  warrant,  including,  among  other  things, 
"growing  crop  of  cotton,"  to  jury,  no  ground  for  new  trial:  86  Ga.  725. 


$313] . 
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Of  fl.  fas.,  how  levied,  and  proceedings  thereon, 

§5426.   (8643.)  Notice  of  levy  on  land.     The  officer  levying  on  land  "c^Koq 
under  an  execution  shall,  within  five  days  thereafter,  leave  a  written  $5434- 
notice  of  such  levy  with  the  tenant  in  possession  of  the  land,  if  any, 
or  with  the  defendant  if  in  the  county,  or  transmit  such  notice  by 
mail  to  the  defendant  within  the  time  aforesaid. 

This  is  directory  only,  and  does  not  affect  a  title  acquired  by  a  bona  fide  pur- 
chaser at  sheriff's  sale:  37  Ga.  251.  Under  this  section  levy  before  notice, 
although  notice  necessary  to  make  levy  complete :  48  Ga.  314,  315.  Must  be 
levy  with  notice,  to  defeat  the  rights  accruing  by  four  years  possession :  51 
Ga.  372.  Section  referred  to  and  construed :  54  Ga.  590,  591 ;  53/142.  No  notice 
on  levy  of  an  attachment :  58  Ga.  290. 

This  provision  directory,  failure  to  give  notice  not  ipso  facto  render  levy 
void :  66  Ga.  62. 

§5427.   Setting  aside  execution  sale.     Courts  have  full  power  over^8^  638 
their  officers  making  execution  sales,  and  whenever  satisfied  that  a 
sale  made  under  process  is  infected  with  fraud,  irregularity,  or  error 
to  the  injury  of  either  party,  the  sale  will  be  set  aside. 

§5428.  (3644.)  Officer  not  to  sell  land  out  of  his  county.  A  sheriff  ^obb°!'o9 
or  other  levying  officer  shall  not  sell  land  out  of  the  county  in^^Iie 
which  he  is  sheriff  or  such  officer,  except  when  the  defendant  in  ex- 
ecution shall  own  a  tract  or  tracts  of  land  divided  by  the  line  of  the 
county  of  his  residence,  in  which  case  it  may  be  sold  in  the  county 
of  his  residence;  or  if  such  tract  of  land  is  in  other  than  that  of  the 
defendant's  residence,  it  may  be  levied  on  and  sold  in  either  county. 
In  all  cases  of  levying  on  land,  written  notice  of  such  levy  must  be 
given  to  the  tenant  in  possession,  and  to  the  defendant  if  not  in 
possession. 

Sheriff's  deed  to  land  out  of  his  county,  void :  23  Ga.  132.  Section  referred 
to  and  construed:  51  Ga.  373.  Where  land  lies  in  two  counties,  sheriff  of 
county  of  defendant's  residence  may  seize  and  sell  the  whole  tract :  58  Ga.  520. 

§5429.  (3645.)  Constable  may  levy  on  land,  when.  No  constable  $4167- 
(except  as  provided  by  this  Code)  shall  be  authorized  to  levy  on  any 
real  estate,  unless  there  is  no  personal  estate  to  be  found  sufficient 
to  satisfy  the  debt,  or  such  real  estate,  being  in  the  possession  of  the 
defendant,  was  pointed  out  by  such  defendant,  which  he  has  a  right 
to  do,  and  then  such  constable  is  authorized  to  levy  on  such  real 
estate,  if  to  be  found  in  his  county,  and  deliver  over  the  execution 
to  the  sheriff  of  the  county,  with  a  return  of  the  property  levied 
upon,  who  shall  proceed  to  advertise  and  sell  the  same  as  in  case  of 
levies  made  by  himself. 

Marshal  of  a  town  need  make  no  entry  of  "no  personal  property"  before  he 
can  levy  on  realty :  40  Ga.  39.  "Where  the  levying  officer  knows  the  fact,  the 
entry  of  "no  personal  property"  made  nunc  pro  tunc:  55  Ga.  145.  Where  sheriff 
levying  tax^f.  fa.  of  less  than  $100,  need  make  no  entry  of  "no  personal  prop- 
erty" before  levying  on  realty:  65  Ga.  64. 


§§5430,  5431     NINTH  TITLE.— CHAPTER  1,  ARTICLE  2.  1626 

Of  fi.  fas.,  how  levied,  and  proceedings  thereon. 

Constable  permitted  to  make  entry  of  "no  personalty"  nunc  pro  tunc,  al- 
though land  sold  under  fi.  fa.,  and  question  arose  in  ejectment  based  thereon : 
68  Ga.  585. 

Sheriff's  deed  based  on,/?,  fa.,  without  entry  of  "no  personalty,"  is  void  and 
conveys  no  title.  Such  entry  could  be  made  nunc  pro  tunc,  if  same  officer  in 
office  :  71  Ga.  526. 

Where  execution  credited  with  amount  of  defendant's  secured  note,  his 
consent  that  assignee  (surety  on  note)  enforce  for  amount  of  note  also,  invalid 
in  contest  with  other  executions.  Attestation  by  plaintiff's  attorney  of  such 
agreement  did  not  validate  it :  81  Ga.  316. 

Return  of  "no  personalty"  not  prerequisite  to  levy  by  constable  on  land  for 
county  taxes:  83  Ga.  198. 

ACoE'n.  §5430.  (2626.)  Levy  on  stock.  Shares  in  a  bank  or  other  corpora- 
^re*890"1'  tibn  may  be  levied  on  and  sold,  either  under  attachment  or  fi.  fa., 
§§4168^4535.  m  any  c°unty  where  the  corporation  does  business — notice  of  such 
levy  being  given  to  the  defendant,  if  his  residence  be  known,  and 
also  the  officers  or  agent  of  the  corporation  in  the  county  where  the 
levy  is  made.  Upon  demand  by  any  sheriff,  constable,  or  other 
levying  officer  of  this  State,  having  in  his  hands  any  execution  or 
attachment  against  any  person  who  is  the  owner  of  any  shares  or 
stock  of  said  bank  or  joint-stock  company,  upon  the  president,  su- 
perintendent, manager,  or  other  officer  of  any  corporation  or  joint- 
stock  company  having  access  to  the  books  thereof,  said  president, 
superintendent,  manager,  or  other  officer  aforesaid  shall  disclose  to 
said  levying  officer  the  number  of  shares  and  the  par  value  thereof 
owned  by  the  defendant  in  said  execution  or  attachment,  and  on  re- 
fusal to  do  so,  shall  be  considered  in  contempt  of  court  and  punished 
accordingly. 

Purchaser  of  stock  at  sheriff's  sale  with  notice  of  lien,  purchases  such  in- 
terest as  corporator  had :  1  Ga.  43.  Changes  the  law  as  was  decided  in :  16 
Ga.  437.  Where  no  title  to  stock  purchased  during  the  late  war  under  confis- 
cation proceedings,  and  as  to  transfers  of:  37  Ga.  515.  Sale  of  stock  under  an 
attachment,  and  mandamus  against  president  of  corporation  refusing  to  make 
proper  transfer :  38  Ga.  259. 

§5431.  How  sold.  Such  sale  shall  be  made  only  by  the  sheriff  or 
his  deputy,  and  constables  levying  thereon  shall  turn  over  such 
levies  to  the  sheriff.  Only  one  share  shall  be  sold  at  once.  The 
sheriff  shall  give  the  purchaser  a  certificate  of  his  purchase,  which, 
on  presentation  to  the  officers  of  the  corporation,  shall  authorize  a 
transfer  of  the  stock  to  him.  Transfers  of  stock  after  levy  of  an  at- 
tachment, or  after  judgment,  and  with  notice  to  the  corporation  of 
the  levy  or  judgment,  are  absolutely  void.  If  the  shares  be  in  a 
railroad,  canal,  turnpike,  or  £>lank-road  company,  they  maybe  levied 
on  and  sold  in  any  county  through  which  the  same  passes. 

Proper  officer  of  corporation  is  pro  hac  vice  a  public  officer  to  transfer  stock 
so  sold,  and  may  be  compelled  to  do  so  by  mandamus:  38  Ga.  259 ;  66/699. 
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Transfer  is  complete,  except  as  to  the  company,  without  transfer  upon  the 
books :  40  Ga.  411. 

General  Note  on  Executions. 

Notes  from  Code  of  1882  : 

Administrator  and  executor,  execution  against,  must  be  de  bonis,  etc.:  44 
Ga.  616;  45/610;  54/538;  57/159;  59/706;  60/500;  61/602. 

Agreement  between  purchasers  and  defendant  at  time  of  sale  :  10  Ga.  148. 

Alias  fi.  fa.,  judge  may  establish  in  term  time  or  vacation.,  etc.  :  58  Ga.  555. 
When  motion  to  quash  came  too  late :  58  Ga.  555. 

Attorney  may  control  fi.  fa.  for  fees:  53  Ga.  43. 

Backing  justice-court  fi.  fa.,  presumption  as  to:  39  Ga.  328. 

Bankruptcy,  plaintiff  in  execution  not  proving  debt  in,  subjected  land  sold 
by  defendant  prior  to  bankruptcy  proceedings :  52  Ga.  593. 

Bond  for  titles,  land  held  under,  not  subject  to  levy  and  sale:  49  Ga.  52. 
When  claimant  had,  and  no  money  paid,  and  levy  for  vendor's  debt:  58  Ga. 
295.  Equity  of  vendee  under  bond  for  title  when  land  is  sold  under  execution 
against  vendor :  59  Ga.  493. 

Claim  of  personal  property  levied  on,  does  not  preclude  relevy  of  fi.  fa. 
pending  the  claim:  8  Ga.  327.  But  leave  of  court  necessary  to  withdraw  the 
fi.  fa.:  19  Ga.  161 ;  54/587.  As  to  possession  of  personal  property  when  claimed 
by  another  than  the  defendant:  15  Ga.  518.  Where  successive  claimants  in- 
terpose and  equity  will  interfere  :  30  Ga.  79.  Upon  trial  of,  an  execution  that 
failed  to  follow  the  judgment,  either  in  amount  or  as  to  parties,  properly 
excluded:  52  Ga.  585;  57/190.  After  claim,  but  before  papers  have  been 
returned  into  court,  plaintiff  in  fi.  fa.  may  have  new  levy  made  on  other  prop- 
erty, without  order  of  court:  66  Ga.  727.  But  not  after  return  of  papers  into 
court :  65  Ga.  256. 

Collateral  security,  taking  of,  does  not  prevent  levy  of  execution  :  4  Ga.  185. 
One  holding  ^/L/tt.  as,  must  collect  pro  rata  share  of,  in  funds,  etc. :  55  Ga.  164. 

Criminal  case,  execution  issued  for  fine  and  costs :  48  Ga.  335. 

Crop,  growing,  before  maturity,  passes  to  purchaser  of  land  under  execution : 
6  Ga.  452. 

Decree  in  equity,  simply  affirming  and  adopting  the  verdict  of  the  jury  for 
a  specific  sum  of  money,  though  informal,  not  illegal :  57  Ga.  378. 

Defendant,  money  paid  on  execution  discharges :  3  Ga.  1.  When  possession 
of  personal  property  levied  on  is  left  with :  13  Ga.  185. 

Dismissal  of  levy,  while  it  might  not  operate  as  a  discharge  of  the  execution 
as  between  plaintiff  and  defendant,  effect  might  be  different  as  to  third  par- 
ties. Satisfactorily  accounted  for,  and  execution  authorized  to  proceed  :  8  Ga. 
327.  As  to  dismissal  of  levy  on  the  appeal :  10  Ga.  370.  In  claim  case,  and 
subsequent  levy :  31  Ga.  684. 

Distributive  share  of  heir  in  reversion  of  land  devised  to  tenant  for  life, 
subject  to  levy  and  sale :  54  Ga.  602. 

Entry  on  execution,  to  prevent  dormancy  :  2  Ga.  252.  As  to  presumption  of: 
6  Ga.  188;  24/434.  Of  levy  on  cattle  "as  they  now  run,"  etc.,  not  such  as  the 
law  contemplates:  14  Ga.  528.  Return  of  sheriff  on  fi.  fa.  not  conclusive 
against  a  claimant:  20  Ga.  204.  "No  personal  property,"  one  entry  of,  on  jus- 
tice's fi.  fa.  sufficient  to  authorize  levy  on  land:  27  Ga.  341.  By  sheriff,  of 
costs  received  from  plaintiff,  sufficient  to  keep  judgment  from  becoming  dor- 
mant: 42  Ga.  213.  Of  receipt  for  collection  by  sheriff,  prevents  dormancy: 
49  Ga.  576.  "Levied  this  fi.  fa.  on  a  house  and  lot  of  defendant,  situated  in  the 
eastern  part  of  the  city  of  Americus,"  etc.,  not  sufficiently  certain  :  50  Ga.  418. 
"Where  the  defendant  now  resides,"  too  uncertain  where  there  are  two  de- 
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fendants :  53  Ga.  190.  Levy  on  land  consists  in  the  entry :  53  Ga.  190.  Of  levy 
by  sheriff  in  due  time  on  property  of  one  defendant  when  there  are  two,  pre- 
vents dormancy,  etc. :  56  Ga.  174.  Of  "received  this  fi.  fa.  for  collection,"  pre- 
vents dormancy  of  judgment :  49  Ga.  576.  Nunc  pro  tunc  entry  allowed,  when : 
55  Ga.  145.  Official  action  on  the  public  dockets  that  prevents  dormancy  :  56 
Ga.  537.  Agreement  of  parties  entered  on  fi.  fa.  when  prevents  dormancy: 
58  Ga.  119.  Although  more  than  seven  years  have  elapsed  between  entries  on 
execution,  dormancy  prevented  by  litigation :  59  Ga.  385.  "One  house  and  lot 
in  Georgetown  known  as  the  Oates  place,"  sufficiently  certain  as  a  levy:  59 
Ga.  711.  Affidavit  showing  last  entry  on  fi.  fa.  more  than  seven  years  pre- 
vious, not  demurrable:  61  Ga.  16.  "No  property  pointed  out  on  which  to  levy 
this  fi.  fa.,"  sufficient  entry  on  fi.  fa.,  to  prevent  dormancy,  etc. :  61  Ga.  362. 
Return  of  nulla  bona,  by  marshal  of  Blackshear,  on  execution  from  justice 
court,  does  not  prevent  dormancy :  62  Ga.  176.  Sheriff's  receipt  to  plaintiff  on 
fi.  fa.  for  costs,  return  of  nulla  bona  and  a  levy,  all  within  seven  successive 
years,  will  prevent  dormancy:  63  Ga.  417. 

Estate  forfeited  by  breach  of  condition  subsequent,  when  subject  to  execu- 
tion against  grantor:  56  Ga.  461. 

Excessive  levy,  defendant  waives,  by  consent  to  postponement  of  sale:  60 
Ga.  260.  Illegality  not  remedy  for:  57  Ga.  68.  Is  a  trespass:  42  Ga.  251.  Not 
a  material  question  where  lots  sold  separately:  53  Ga.  221. 

Garnishment  must  be  tried  before  plaintiff  in  execution  goes  into  equity : 
10  Ga.  229.  Younger,/?,  fa.  bringing  money  into  court  and  older  taking  it,  ex- 
penses including  reasonable  counsel  fees  should  be  paid,  etc. :  57  Ga.  522. 

Grant,  before  issue  of,  land  not  subject  to  levy  and  sale,  etc.:  12  Ga.  340; 
25/193,  9. 

Illegality  to  execution,  and  the  judge  held  judgment  dormant  for  want  of 
entry  op  the  execution,  etc.,  and  bill  of  exceptions  axid.fi.  fa.  to  revive:  50 Ga. 
378.  To  tax  execution  for  municipal  taxes :  60  Ga.  93.  Not  a  remedy  for  ex- 
cessive levy:  57  Ga.  68.  When  motion  to  dismiss  levy  proper,  instead  of:  34 
Ga.  427. 

Indorsement  of  "no  property,"  etc.,  not  prima  facie  evidence  that  execution 
was  returned  same  day  :  11  Ga.  459. 

Installment,  levy  of  execution  on  failure  to  pay,  according  to  agreement:  3 
Ga.  94. 

Interest  in  property,  possession  of  land  by  tenant  in  dower,  or  as  a  codis- 
tributee  of  an  estate,  is  such  as  may  be  sold  under  execution  :  6  Ga.  452.  Un- 
divided interest  in  personal  property  may  be  sold  under  execution  :  2  Ga.  73 ; 
37/12.  Equitable  interest  of  husband  not  subject:  3  Ga.  345.  Legacy  not  sub- 
ject until  executor  has  assented  to  it,  etc. :  20  Ga.  100.  Life-estate  of  husband 
in  plantation,  levied  on:  54  Ga.  196.  Undivided  interest  of  tenant  in  common 
levied  on  and  sold,  when :  57  Ga.  32,  36.  Half-interest  in  city  lot  sold  when 
whole  had  been  advertised  and  half  claimed :  59  Ga.  414. 

Judgment  cannot  be  collaterally  attacked  by  attacking  the  fi.  fa. :  10  Ga.  371. 
The  execution  must  follow  the  judgment:  56  Ga.  138;  57/190;  58/280.  Pre- 
sumption as  to :  57  Ga.  159 ;  59/707  ;  60/505  ;  61/605  ;  63/565. 

Levy,  seizure  of  property,  and  taking  it  under  control,  necessary  to  consti- 
tute :  29  Ga.  710.  On  property  without  seizing  it,  at  instance  of  defendant,  held 
good  :  19  Ga.  149.  On  personal  property  sufficient  to  pay  debt,  is  r\ot  per  se  an 
extinguishment  of  the  debt :  8  Ga.  327.  May  be  on  any  property  sold  by  defend- 
ant, subject  to  lien  of  the  execution,  where  he  has  sold  all  his  property :  37  Ga. 
660.  Amendable  when  sheriff  failed  to  sign  :  50  Ga.  208 ;  53/138.  On  property 
of  defendant  in  county  other  than  that  of  his  residence,  does  not  compel  de- 
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fendant  to  litigate  in  county  of  levy,  etc. :  7  Ga.  238.  By  agent,  who  sued  out 
a  distress  warrant  as  special  bailiff,  void :  52  Ga.  341.  When  defendant  has 
sold  his  property:  3  Ga.  460;  18/476 ;  21/349.  When  fi.  fa.  is  three  times  the 
amount  of  the  property  levied  on,  relevy  before  sale:  13  Ga.  185.  On  land, 
consists  in  the  entry :  46  Ga.  310 ;  53/190.  Falls  when  execution  is  amended  : 
53  Ga.  58 ;  54/68 ;  57/68,  190 ;  58/154 ;  60/52. 

Lien  of  older  judgment  and  execution  does  not  attach  to  property  sold  under 
junior:  10  Ga.  148.  Attaches  to  after-acquired  lands  of  defendant,  etc.:  32 
Ga.  453. 

Life-estate  of  husband  in  a  plantation,  levied  on  :  54  Ga.  196. 

Misdescription  of  defendant  that  rendered  execution  illegal:  57  Ga.  68. 

Mistake  in  given  names  of  defendants  in  execution,  amendable:  63  Ga.  563. 
Quashed,  not  stating  owner  of  property,  etc. :  61  Ga.  390. 

Motion  to  dismiss  levy,  when  proper  in  place  of  illegality :  34  Ga.  427. 

Notice  necessary  to  make  levy  on  land  complete:  46  Ga.  314;  51/372-374. 
To  whom  given,  etc. :  53  Ga.  52. 

Nulla  bona,  when  return  of,  necessary  to  reach  equitable  assets :  59  Ga.  706. 

Officers  of  court,  execution  for  use  of,  erroneous  issue  of:  37  Ga.  636. 

Omission  of  execution  to  describe  defendants  as  makers  and  indorsers 
respectively,  amendable:  63  Ga.  417. 

Payment  to  sheriff  voluntary  without  levy :  49  Ga.  428.  By  third  party  :  50 
Ga.  628  ;  58/208  ;  59/350. 

Plaintiff  in  execution  buying  defendant's  land  at  sheriff's  sale,  must  account 
for  his  bid  before  relevy :  20  Ga.  401. 

Presumption,  where  there  is,  that  fi.  fa.  is  based  on  proper  judgment:  63 
Ga.  565. 

Principal  and  surety,  amendment  of  execution  to  show  facts  as  to:  56  Ga. 
174.  Plaintiff  in  execution  may  proceed  against  either,  etc. :  57  Ga.  68.  Dis- 
missal of  levy  against  principal's  land,  no  obstacle  to  enforcing  execution 
against  property  of  surety  :  57  Ga.  68. 

Promise  by  plaintiff  in  execution  to  third  person,  not  to  levy  on  property 
bought  by  said  third  person,  void  :  3  Ga.  112. 

Possessory  warrant  not  sustained  against  public  officer,  to  recover  possession 
of  property  levied  on :  36  Ga.  93. 

Railroad,  query,  as  to  whether  subject  to  levy  and  sale  at  law :  9  Ga.  377. 

Release  of  property  by  plaintiff  in  fi.  fa.  for  value,  before  purchase  of  other 
property  by  the  claimant  from  defendant  in  fi.  fa.,  will  not  discharge  the  prop- 
erty so  purchased  from  lien  of  the  judgment:  58  Ga.  443.  But  see,  as  to  pur- 
chasers and  creditors :  57  Ga.  304. 

Schoolhouse  belonging  to  town  of  Jonesboro  not  subject  to  levy  and  sale : 
62  Ga.  328. 

Sheriff  liable  for  money  collected  by  his  deputy  on  execution,  etc. :  3  Ga.  1. 
Has  no  authority  to  collect  money  from  a  defendant  who  is  sued,  until  com- 
manded by  an  execution  :  25  Ga.  646.  Holding  several^,  fas.  against  same  de- 
fendant, not  excused,  by  claim  interposed  against  one,  from  proceeding  with 
the  rest :  30  Ga.  878.  Liable  for  money  due  on  fi.  fa.  if  he  fails  to  levy  on  prop- 
erty pointed  out  by  plaintiff,  unless  he  objects  for  want  of  indemnity,  etc. :  29 
Ga.  710.  Had  no  authority  formerly  to  levy  tax  execution  under  $150.00:  60 
Ga.  466.  Liable  to  plaintiff  in  fi.  fa.  for  failure  to  discharge  his  duty:  65 
Ga.  268.  Sheriff  levying  being  a  party  defendant,  claimant  may  dismiss  levy 
on  motion :  60  Ga.  489. 

Stock  in  corporation  was  not  subject  to  levy  under  attachment:  16  Ga.  437. 

Tax-collector's  sale  must  be  in  county  where  the  property  is :  20  Ga.  639. 
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Tax,/?,  fa.,  no  authority  in  any  officer,  prior  to  1872,  to  transfer,  etc. :  48  Ga. 
177. 

Title,  to  pass  legal,  of  an  execution,  there  must  be  an  indorsement,  or  an 
assignment  in  writing :  60  Ga.  599. 

Trespass,,  levy  of  execution  against  one  on  property  in  possession  of  another 
is,  unless,  etc. :  12  Ga.  613 ;  36/93.  As  to  levy  on  negroes :  27  Ga.  300.  Not  so 
as  to  levy  of  mortgage  fi.  fa.  on  mortgage  property:  13  Ga.  389.  Excessive 
levy  is :  42  Ga.  251.  Levy  of  void  fi.  fas.  is,  though  others  valid  are  also  levied : 
53  Ga.  561.     When  levy  is,  not  cured  by  subsequent  actions:  57  Ga.  217. 

Trust  property,  where  not  subject  to  levy  and  sale :  48  Ga.  365.  Where  levy 
on,  will  be  enjoined:  51  Ga.  433.     When  usufruct  of,  not  subject:  57  Ga.  211. 

Variance,  verbal,  between  execution  and  judgment,  immaterial  when  legal 
effect  is  the  same :  11  Ga.  460.  When  claimant  may  take  advantage  of  such 
variance:  58  Ga.  280. 

Wife,  secret  equity  of,  and  legal  title  in  husband,  land  subject  to  execution 
against  husband  :  56  Ga.  79. 

Withdrawal  of  execution  by  plaintiff,  when  entitled  to  a  fund,  and  equities 
of  others  affected  thereby :  22  Ga.  34. 

Writ  of  error  dismissed,  where  plaintiff  in  fi.  fa.  was  dead  before  levy:  63 
Ga.  172. 

Notes  from  decisions  since  Code  of  1882  : 

Administrators  and  executors,  levy  on  property  as  property  of  administra- 
trix, under yL  fa.  against  intestate's  property  in  her  hands  to  be  administered, 
held  good  :  92  Ga.  531 ;  see  also  90  Ga.  756.  Plaintiff  in  fi.  fa.  could  make  de- 
fendant's administrator  a  party  by  scire  facias,  so  as  to  reach  assets  inacces- 
sible by  levy:  83  Ga.  716. 

Bankruptcy,  possession  and  legal  title  in  officer  making  levy  for  purpose  of 
satisfying  fi.  fa.;  bankruptcy  proceedings  by  defendant  does  not  divest  this 
right,  when  :  69  Ga.  92,  97,  98. 

Claim  to  land  levied  on  under  mortgage  fi.  fa.,  plaintiff  must  show  title  in 
defendant  at  date  of  mortgage,  or  possession  at  that  time,  etc. :  67  Ga.  398. 

Damages,  character  thereof  recoverable  of  plaintiff  whose  attorney  directed 
levy  on  property  not  defendant's ;  subject  considered  fully :  92  Ga.  530. 

Death  of  plaintiff  in  fi.  fa.  will  not  prevent  levy.  If  claim  filed,  representa- 
tive must  be  made  party :  73  Ga.  386. 

Dismissal  of  levy  on  one  defendant's  property  and  levy  on  another's,  not 
ground  for  illegality :  91  Ga.  64. 

Entry. -where  officer  could  not  write,  written  at  his  instance  and  in  his  pres- 
ence, signed  with  mark,  good:  66  Ga.  62.  Entry  on  execution  marked  "De- 
cember 22,  '88,"  means  date  of  entry  was  December  22d,  1888:  92  Ga.  780. 

Excessive  levy,  not  presumed  void  from  fact  that  property  did  not  bring  full 
value  at  tax  sale:  65  Ga.  366.  Sheriff  can  raise  only  money  enough  to  pay  the 
writ;  if  land  capable  of  division,  it  should  be  discreetly  divided:  72  Ga.  638. 
When  two  adjoining  lots,  each  worth  more  than  tax,  levied  upon  under  tax 
execution,  sale  thereunder  void :  75  Ga.  169.  Lands  levied  on  and  described 
,  in  small  parcels,  levy  not  excessive:  75  Ga.  233.  Sale  under  tax  fi.  fa.  for 
$3.60,  of  land  worth  $1,200,  voidable  at  landowner's  option  ;  deed  showing  such 
excessive  levy,  void  on  its  face:  81  Ga.  40.  Where  land  sold  as  property  of  life- 
tenant,  both  under  general  tax  fi.  fa.  against  him,  and  also  under  common-law 
fi.  fas.,  value  of  life-estate,  not  of  fee,  is  test  for  excessive  levy:  81  Ga.  247. 
Defendant  at  sale  and  offering  no  objection,  sheriff  not  enjoined  from  putting 
purchaser  in  possession  :  92  Ga.  570. 

Interest  in  property,  whatever  one  can  enjoy  himself  as  property,  may  be 
sold  for  his  debts,  unless  exempted,  etc. :  92  Ga.  306. 
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Interest  leviable,  none  in  widow,  under  will  here,  title  being  in  executor 
who  conveyed  to  another  legatee  in  settlement :  95  Ga.  202. 

Land  and  water,  claimant  prevailing  against  levy  on  dam  and  water-power, 
levy  on  bottom  of  stream  not  barred.  Servient  fee,  leviable  ;  sold  subject  to 
dominant  easement  of  water  over  the  land :  67  Ga.  651 ;  see  also  62  Ga.  455. 

Levy,  without  sale,  does  not  affect  title :  72  Ga.  830.  Nor  does  sale  without 
levy  ;  seizure  is  necessary  ;  sale  without  seizure,  property  not  at  place  of  sale, 
is  void:  81  Ga.  340.  Levy  on  personalty,  held  good,  where  inventoried  and  left 
in  possession  of  defendant  corporation  by  agreement  with  president :  95  Ga.  61. 

Life-estate  of  beneficiary  of  executory  trust  not  leviable :  59  Ga.  718.  Equity 
will  appropriate  income  to  pay  debts :  75  Ga.  695.  Life-estate  subject  to  levy 
and  sale :  84  Ga.  786. 

Kemainder,  interest  undivided,  subject  to  levy  during  life-tenancy:  88  Ga. 
184.  Remainder  interest  vested,  subject  to  levy  upon  fulfillment  of  condi- 
tions of  bequest :  77  Ga.  353.  Sheriff  allowing  defendant  to  keep  property 
seized  under fi.  fa.,  does  so  at  his  risk,  even  though  mortgage,/?,  fa.:  67  Ga. 
452. 


ARTICLE  3. 

LEVY  AND  BALE  WHERE  DEFENDANT  HAS  NOT  LEGAL  TITLE. 

§5432.   (3586,  3654,  1970.)  Levy,  when  contract  of  purchase  or  bond  Acts  1894» 

for  title  made.    In  cases  where  a  contract  to  purchase  has  been  made,  or  $$2771, 2776. 
J  3235'  '2823' 

bond  for  title  made,  or  the  purchase-money  has  been  partly  paid,  or  4538. 

in  cases  where  a  deed  to  secure  a  debt  has  been  executed,  and  the 
purchase-money  or  secured  debt  has  been  reduced  to  judgment  by  the 
payee,  assignee,  or  holder  of  said  debt,  the  holder  of  the  legal  title, 
or,  if  dead,  his  executor  or  administrator,  shall,  without  order  of  any 
court,  make  and  execute  to  said  defendant  in  fi.  fa.,  or,  if  he  be  dead, 
to  his  executor  or  administrator,  a  quitclaim  conveyance  to  such 
real  or  personal  property,  and  file  and  have  the  same  recorded  in  the 
clerk's  office;  and  thereupon  the  same  may  be  levied  upon  and  sold 
as  other  property  of  said  defendant,  and  the  proceeds  shall  be  ap- 
plied to  the  payment  of  such  judgment,  or  if  there  be  conflicting 
claims,  then  the  same  shall  be  applied  as  determined  in  proceedings 
had  for  that  purpose. 

Excess  only  claimed  by  creditors  after  payment  of  purchase-money :  25  Ga. 
42.  When  purchaser,  with  notice  at  sheriff's  sale  of  a  mortgage,  took  subject 
to  it:  25  Ga.  216.  Filing  of  a  deed  by  obligor  in  title-bond,  to  subject  land  to 
purchase-money :  22  Ga.  116 ;  48/394 ;  48/62.  When  land  not  subject  to  lien 
against  mortgagor  of  bond  for  titles,  where  notes  for  purchase-money  trans- 
ferred to  bona  fide  holder:  32  Ga.  417.  Wife's  secret  equity  as  against  the  pur- 
chase-money :  40  Ga.  259.  Where  lien  for  the  purchase-money  was  superior 
to  claims  of  creditors:  47  Ga.  215.  See  48  Ga.  394;  51/604.  When  injunction 
refused  as  against  sale  of  land  for  purchase-money :  32  Ga.  669 ;  51/594.  Where 
deed  should  be  filed  and  recorded  where  land  sold  for  purchase-money  :  53  Ga. 
621-624.  Ejectment  by  vendor  where  vendee  fails  to  pay  purchase-money :  53 
Ga.  18.    Assignee  of  land,  same  rights  as  assignor  as  to  enforcing  purchase- 
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money:  53  Ga.  581;  56/165.  Where  vendee,  resisting  payment  of  purchase- 
money,  should  show  paramount  title  in  third  person:  55  Ga.  152.  Where 
older fi.  fas.  had  precedence  of  younger  ones  for  the  purchase-money:  58  Ga. 
343.  When  partial  failure  of  consideration  set  up  against  notes  for  purchase- 
money  by  vendee :  59  Ga.  493.  Special  judgment  for  purchase-money :  59  Ga. 
105.  Where  subject  to  the  purchase-money  without  any  conveyance  filed  and 
recorded :  60  Ga.  388.  Where  the  four  years  possession  did  not  protect  as 
against  the  lien  of  judgment  for  the  purchase-money :  62  Ga.  530. 

Proceeding  under  this  section  not  prevented  by  a  subsequent  homestead 
right,  in  the  absence  of  fraud :  62  Ga.  659-662.  Judgment  under  this  section 
ought  to  describe  the  property :  63  Ga.  480.     Section  referred  to :  64  Ga.  612. 

See  notes  to  sections  in  margin  and  section  5433. 

Mere  option  on  land,  no  part  of  purchase-money  having  been  paid,  is  not  a 
leviable  interest:  87  Ga.  303. 

Where  vendor  of  land  takes  purchase-money  notes,  reserving  title  to  land 
as  security,  and  afterwards  transfers  the  notes  without  recourse,  vendee  ac- 
quires complete  equity  in  the  land,  the  transferee  being  an  ordinary  unsecured 
creditor :  80  Ga.  746 ;  78/173  ;  60/389  ;    32/417  ;    19/569 ;  56/165  ;  88/793  ;  86/464. 

Deed  absolute  made  to  secure  debt,  contract  to  relinquish  title  upon  pay- 
ment, made  at  different  time  from  deed,  foreclosed  in  equity  only :  65  Ga.  271. 

Deed  to  secure  debt  passes  title,  and  creditor  may  bring  ejectment  for  the 
land.  Defendant  has  burden  of  showing  agreement  to  reconvey.  Equity  of 
debtor  is  to  have  land  sold  and  proceeds  applied  to  debt :  72  Ga.  863. 

Verdict  giving  land  to  plaintiff,  and  defendant  ninety  days  to  redeem,  ille- 
gal :  72  Ga.  864. 

Remedy  of  allowing  mortgagee  to  enter  and  work  out  debt,  does  not  exist  in 
Georgia:  72  Ga,  864. 

Cases  holding  that  judgment  should  set  up  special  lien,  describing  prop- 
erty :  59  Ga.  105 ;  62/183 ;  63/477.  Declared  to  be  more  regular  to  set  up  special 
lien  in  :  74  Ga.  465. 

Decided  not  necessary  to  set  up  special  lien  in  judgment :  76  Ga.  688 ;  88/177. 

Lien  in  contract  not  judgment :  84  Ga.  295. 

Deed  filed  with  clerk  hereunder,  was  mere  escrow,  and  passed  no  title  to 
grantee  except  for  purposes  of  levy  and  sale,  unless  he  tendered  purchase- 
money  :  73  Ga.  644 ;  see  also  67  Ga.  502. 

Better  practice  is  to  file  deed  back  and  obtain  special  judgment.  Where 
enforcing  security  under  section  2771  made  no  difference  here :  74  Ga.  465. 

Suing  claim  to  judgment  not  waiver  of  right  to  claim  title  to  property, 
where  title  reserved  to  secure  purchase-money:  75  Ga.  786,788. 

Suing  secured  debt  to  judgment  and  filing  deed  back  does  not  bar  eject- 
ment :  67  Ga.  607 ;  see  also  67  Ga.  502. 

Vendee's  judgment  prior  to  other  judgments,  though  same  did  not  set  forth 
specific  lien :  76  Ga.  687. 

Deed  may  be  filed  without  court's  direction :  77  Ga.  228. 

Levy  made  before  deed  filed  and  recorded,  sale  void :  80  Ga.  56. 

Vendee  buying  at  sale  gets  indefeasible  title :  81  Ga.  14. 

As  to  security-deed,  formerly  remedy  was  only  applicable  where  bond  to 
reconvey  was  executed :  93  Ga.  671,  672 ;  see  also  59  Ga.  500. 

Transfer  of  deed  written  thereon,  not  pass  title  to  transferee  so  as  to  enable 
him  to  convey  land  back  under  this  section.  Such  transferee  not  entitled  to 
special  judgment  against  lands,  except  conditionally  :  93  Ga.  668. 

Judgment  not  enforced  by  levy  on  lands,  until  plaintiff  has  filed  deed  of 
reconveyance  to  debtor:  93  Ga.  236. 
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Sale,  under  levy,  of  whole  tract  covered  by  security-deed,  not  enjoined  to 
prevent  sacrifice,  that  land  may  be  divided  and  sold  in  parcels:  95  Ga.  402. 

Bona  fide  purchaser  of  lands  from  one  holding  only  bond  for  titles,  paying 
off  purchase-money  judgment  and  taking  transfer,  may  enforce  it  against  ven- 
dor: 68  Ga.  619. 

Obligor  may  pursue  this  remedy,  or  bring  ejectment  for  lands,  or  take  pos- 
session of  them,  if  vacant.  If  he  takes  possession,  he  rescinds  trade  and  is 
liable  to  obligee  for  purchase-money  paid,  less  loss:  69  Ga.  434;  see  also  73 
Ga.  118. 

This  remedy  not  available  to  assignee  of  purchase-money  note  together  with 
assignor's  "rights,  etc.,  to  secure  same  by  virtue  of  bond  for  titles,"  remedies 
stated :  69  Ga.  793. 

Where  bond  for  titles  given,  judgment  for  purchase-money,  and  deed  filed 
for  levy,  homestead  not  defeat  judgment.  Plaintiff  need  not  file  affidavit  to 
levy :  92  Ga.  780. 

Declaration  and  judgment  need  not  show  that  debt  for  purchase-money,  but 
same  proven  aliunde  in  contest  over  fund  :  75  Ga.  61. 

Entry  of  sheriff  as  to  advertisement,  and  of  clerk  as  to  registry,  admissible 
to  show  same  :  75  Ga.  62. 

Eespective  rights  of  vendor  and  vendee,  under  bond  for  title,  defined:  75 
Ga.  555. 

Equitable  plea  here  to  ejectment,  praying  rescission  of  contract  and  recov- 
ery of  purchase-money  paid,  good  :  75  Ga.  684. 

Where  bond  for  titles  and  default  in  notes,  vendor  may  rescind,  re-entering 
and  tendering  vendee  fair  portion  of  money  paid  :  91  Ga.  33: 

After  levy,  purchaser  from  vendee  cannot  complain  that  notes  were  barred 
by  limitation  when  suit  brought :  93  Ga.  108. 

This  remedy  good  against  one  holding  under  vendee,  and  without  regard  to 
equities  between  latter:  93  Ga.  108. 

Where  some  of  purchase-money  notes  not  due,  equity  will  impound  surplus, 
and  apply  it  to  them  as  they  mature :  94  Ga.  178. 

Partnership  issuing  bond  for  titles,  executor  of  deceased  partner  buying  co- 
partner's interest;  executor's  deed  to  obligee  held  good  and  sufficient.  War- 
ranty was  executor's  personal  undertaking:  94  Ga.  469. 

Land  must  be  reconveyed  to  debtor,  before  valid  levy  can  be  made:  90 
Ga.  114. 

§5433.  (3654.)  Where  another  than  vendor,  etc.,  has  judgment.  Acts  1894, 
Where  any  person  other  than  the  vendor,  or  other  than  the  holder  §$2788, 2741. 
or  assignee  of  the  purchase-money  or  secured  debt,  shall  have  any 
judgment  against  a  defendant  in^.  fa.  who  does  not  hold  legal  title 
to  property  but  has  an  interest  or  equity  therein,  such  plaintiff  in 
fi.  fa.  may  take  up  the  debt  necessary  to  be  paid  by  the  defendant 
in  order  to  give  such  defendant  legal  title  to  the  property,  by  paying 
such  debt  with  interest  to  date,  if  due,  and  interest  to  maturity  if 
not  due;  and  thereupon  a  conveyance  to  the  defendant  in  fi.  fa.,  or, 
if  he  be  dead,  to  his  executor  or  administrator,  shall  be  made  by  the 
vendor  or  holder  of  title  given  to  secure  the  debt,  or,  if  dead,  by 
the  executor  or  administrator  thereof;  and  when  such  conveyance 
has  been  filed  and  recorded,  the  said  property  may  be  levied  on  and 
sold  as  property  of  the  defendant.  The  proceeds  shall  be  applied, 
103 
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first,  to  the  payment  of  liens  superior  to  the  claims  taken  up  by  the 
plaintiff  in  fi.  fa.;  next,  to  the  payment  of  principal  advanced  by 
said  plaintiff  in  fi.  fa.  to  put  title  in  defendant,  with  interest  to  date 
of  sale;  and  the  balance  to  the  execution  under  which  said  property 
is  sold,  and  to  other  liens  according  to  priority,  to  be  determined  as 
in  other  cases  of  money  rules. 

When  judgment  creditors  of  the  vendee,  having  paid  part  of  the  purchase- 
money,  entitled  to  proceeds  of  sale  of  land  in  preference  to  vendor:  10  Ga.  117. 
Property  sold  under  fi.  fa.  against  vendee,  proceeds  go  first  to  payment  of  bal- 
ance of  purchase-money,  and  any  remainder  goes  to  the  creditors:  55  Ga.  348, 
349;  25/42;  38/191.  See  49  Ga.  60-67;  48/62,  396;  53/52-56.  Where  the  pur- 
chase-money must  be  paid  before  the  wife  could  seek  to  establish  her  claim : 
56  Ga.  22 ;  62/102.  Where  a  proceeding  by  vendee's  creditors  was  enjoined 
and  a  receiver  should  be  appointed:  56  Ga.  579.  Where  oldest  judgments 
against  defendant  in  fi.  fa.  had  priority  over  junior  judgments  in  favor  of  the 
vendors  for  the  purchase-money :  58  Ga.  343. 

See  notes  to  section  5432. 

Judgment  against  grantor  in  security-deed,  rendered  after  deed  made,  can- 
not be  enforced  by  levy  and  sale  of  the  land,  until  title  redeemed :  62  Ga.  623 ; 
65/689 ;  69/552,  614. 

Purchaser  at  sheriff's  sale  under  judgment  against  maker  of  security-deed, 
gets  no  interest  except  terhaps  equity  of  redemption :  91  Ga.  138. 

Notice  of  levy,  as  pres.  "ibed  by  old  law,  not  necessary  under  circumstances 
of  this  case :  69  Ga.  793. 

Lien  of  judgment  against  property  held  under  bond  for  title,  not  divested 
by  rescission  between  vendor  and  vendee :  84  Ga.  177. 

Rescission  made  before  levy,  and  purchaser  dead,  excuses  notice  to  him  as 
holder  of  bond  for  title:  84  Ga.  177. 

Land  held  under  bond  for  title  not  subject  to  levy  and  sale,  if  no  part  of 
purchase-money  paid  :  85  Ga.  474. 

Payment  of  interest,  on  purchase-money  notes  is  not  a  payment  of  any  part 
of  purchase-money  :  85  Ga.  474. 

Vendor  entitled  to  fund  over  fi.  fa.  against  vendee  for  money  borrowed  to 
pay  part  of  purchase  price :  65  Ga.  417. 

Property  subject  to  sale  under  judgment  against  obligor:  65  Ga.  761. 

Judgment  creditor  claiming  fund,  can  dispute  title  of  maker  of  bond,  when  : 
84  Ga,  245. 

Purchaser  under  fi.  fa.  against  vendor,  on  judgment  after  bond  for  titles, 
gets  only  vendor's  rights  and  interest:  68  Ga.  678;  see  also  71  Ga.  264;  75/457. 

Actfoi894'  §5434.  Notice  of  levy  and  sale  must  be  given.  In  all  such  cases  no- 
#2788, 5426.  tice  of  the  levy  and  time  of  sale  shall  be  given  by  the  levying  officer 
to  the  vendor  or  holder  of  the  title  given  to  secure  the  debt,  if 
known,  and  also  to  the  defendant  in  fi.  fa.,  and  in  case  of  death,  their 
legal  representatives.  Depositing  a  letter  in  the  post-office,  properly 
addressed  and  stamped,  shall  be  deemed  sufficient  notice  under  this 
section. 
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CHAPTER  2. 

OF  FORTHCOMING  BONDS. 

§5435.  (3672.)  When  forthcoming  bond  may  be  given.  When  an  exe- 
cution shall  be  levied  on  personal  property,  and  an  illegality  filed 
thereto  as  provided  by  this  Code,  and  the  party  filing  such  illegality 
desires  to  take  or  keep  possession  of  such  property,  he  shall  deliver 
to  the  sheriff,  or  other  levying  officer,  a  bond  payable  to  the  levying 
officer,  with  good  security,  in  a  sum  equal  to  double  the  value  of  the 
property  so  levied  upon,  to  be  judged  of  by  the  levying  officer,  con- 
ditioned for  the  delivery  of  the  property  levied  upon  at  the  time  and 
place  of  sale,  in  the  event  that  such  illegality  shall  be  dismissed  by 
the  court  or  withdrawn,  which  bond  shall  be  recoverable  in  any 
court  having  cognizance  thereof. 

When  not  necessary  on  foreclosure  of  factor's  lien,  unless  to  replevy  the 
property :  52  Ga.  396.  When  not  necessary  under  sections  4736  and  5435,  un- 
less to  keep  possession  of  the  property :  53  Ga.  43.  That  failure  of,  to  give 
replevy  or  forthcoming  bond,  no  ground  to  dismiss  illegality :  53  Ga.  569.  Evi- 
dence under  suit  on  forthcoming  bond :  54  Ga.  581.     Section  cited :  63  Ga.  520. 

Replevy  bond  vacates  forthcoming  bond  :  84  Ga.  52. 

Defendant  reciting^,  fa.  and  giving  forthcoming  bond,  estopped  to  deny 
fact  of  levy :  84  Ga.  117. 

Forthcoming  bond  accepted,  though  becoming  insolvent,  sheriff  has  no  au- 
thority, without  breach,  to  reseize:  84  Ga.  601. 

Action  for  damages  for  deterioration,  cannot  be  maintained  by  plaintiff,  on 
forthcoming  bond  in  illegality  case :  85  Ga.  136. 

Substitute  surety  on  forthcoming  bond,  signing  with  knowledge  that  condi- 
tion already  broken,  not  relieved  of  liability  because  thereof:  85  Ga.  460. 

If  property  not  forthcoming  on  day  of  sale,  bond  is  broken  though  claim  and 
claim  bond  be  duly  filed  on  that  day :  87  Ga.  566. 

Recovery  on  forthcoming  bond  held  to  await  result  of  claim,  and  not  hin- 
dered because  suit  brought  for  use  of  plaintiff  in  execution,  being  merely  an 
indemnity  to  sheriff:  87  Ga.  566. 

§5436.  (3673.)  Bonds  taken  by  officers,  valid.  All  bonds  taken  by  ^Hl29^ 
the  sheriffs  or  other  executing  officers,  from  the  defendants  in  exe- 
cution, for  the  delivery  of  property  (on  the  day  of  sale  or  any-other 
time)  which  they  may  have  levied  on  by  virtue  of  any  fi.  fa.,  or 
other  legal  process  from  any  court,  shall  be  good  and  valid  in  law, 
and  recoverable  in  any  court  in  this  State  having  jurisdiction  thereof. 

Forthcoming  bond  for  property  levied  on,  discharged  by  taking  homestead : 

72  Ga.  478. 

§5437.   (3674.)   Rights  of  plaintiffs  not  affected.     No  bond  taken  in^g2^ 
conformity  with  the  previous  section  shall  in  any  case  prejudice  or 
affect  the  rights  of  plaintiffs  in  execution,  but  shall  relate  to  and 
have  effect  alone  between  the  officer  to  whom  it  is  given  and  the  de- 
fendant in  execution;  and  such  officer  shall  in  no  case  excuse  him- 
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self  for  not  having  made  the  money  on  an  execution,  by  having  taken 
such  bond,  but  shall  be  liable  to  be  ruled  as  now  prescribed  by  law. 

Though  forthcoming  bond  forfeited,  plaintiff  not  precluded'  from  selling 
property  levied  on,  if  found  :  85  Ga.  550. 

^m898'  §5438.  Measure  of  damages  on  forthcoming  bond.  Whenever  pergonal 
property  is  levied  upon  under  any  judicial  process  from  the  courts 
of  this  State,  and  a  forthcoming  bond  is  given  for  the  same,  the 
measure  of  damages  to  be  recovered  upon  such  bond  shall  be  the 
value  of  the  property  at  the  time  of  its  delivery  under  the  bond, 
with  interest  thereon;  and  if  the  property  shall  deteriorate  in  value 
by  reason  of  being  used  by  the  person  giving  the  bond,  or  otherwise, 
and  shall  then  be  delivered  up  to  the  officer  making  the  seizure,  such 
officer  or  the  plaintiff  may  recover  on  the  bond  the  difference  between 
the  value  at  the  time  of  the  delivery  of  the  property  under  the  boud 
and  its  value  when  turned  over  to  the  officer  making  the  levy,  with 
interest  thereon.  The  amount  of  damages  shall  in  no  case  exceed 
the  amount  due  on  the  execution  levied. 

No  fraud  or  deceit  alleged,  plaintiff's  attorney  not  liable  to  defendant's 
surety  for  drawing  replevy  instead  of  forthcoming  bond :  84  Ga.  12. 

General  Note. — In  action  on  forthcoming  bond,  need  not  prove  personal  de- 
mand :  6  Ga.  260.  A  plea  of  tender  of  property  on  day  of  sale,  in  suit  on  this 
bond :  9  Ga.  42.  As  to  bond  by  agent  for  forthcoming  of  property  :  9  Ga.  208. 
Where  not  excused,  under  the  forthcoming  bond,  from  producing  a  slave  who 
ran  away :  17  Ga.  72.  Under  an  attachment  proceeding,  to  produce  the  prop- 
erty :  25  Ga.  381.  Where  might  sue  on  the  bond  and  show  mistake  in  the  name  : 
26  Ga.  228.  The  execution  on  which  levy  made,  indispensable  evidence  in  suit 
on  the  bond,  and  as  to  variance :  29  Ga.  427.  Forfeited  unless  the  property 
delivered  on  day  of  sale  within  sale  hours:  29  Ga.  110.  In  case  of  trover:  25 
Ga.  361.  Where  forthcoming  bond  by  claimant  dispenses  with  readvertise- 
ment  when  claim  dismissed  :  55  Ga.  606.  Where  replevy  of  property  attached 
was  notice  and  service,  but  did  not  bind  one  to  appear  and  plead  out  of  his 
county  :  54  Ga.  576. 

Judgment  on  forthcoming  bond  takes  money  paid  by  surety,  in  preference  to 
his  intermediate  distress  warrant  against  defendant :  77  Ga.  57. 

Levy  describing  specific  items,  and  embracing  all  other  goods  in  certain 
house,  bond  covers  all  goods  therein :  75  Ga.  529. 

In  suit  on  bond  here,  perishable  goods  estimated  at  value  when  seized.  De- 
livery of  mere  skeleton  of  goods  at  sale,  will  not  satisfy  bond :  75  Ga.  529. 

Attachment,  levy  of  which  is  recited  in  bond  sued  on,  not  indispensable  evi- 
dence, if  fi.  fa.  from  judgment  with  return  of  nulla  bona  introduced.  Recital 
of  seizure  would  import,  prima  facie,  legal  seizure  :  90  Ga.  188. 

As  to  breach  of  bond  when  sheriff's  sale  restrained,  and  when  restraining 
order  revoked  and  property  readvertised  ;  measure  of  damages  :  91  Ga.  132. 

Homestead  application  by  defendant,  not  excuse  maker  and  surety  on  forth- 
coming bond  from  producing  property,  etc. :  91  Ga.  132. 

No  defense  to  suit  on  forthcoming  bond  that  property  heavy  and  expensive 
to  move :  91  Ga.  488,  489. 

Agent  claiming  for  principal  may  execute  forthcoming  bond,  whether  agency 
created  by  writing  or  parol :  92  Ga.  548. 
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CHAPTER  3. 

OF  THE  STAY  OF  EXECUTIONS. 

§5439.  (3661.)  Defendant  may  stay  execution.  In  all  cases  in  theAQ*^9^'e4 
superior  court  where  a  verdict  or  judgment  shall  be  rendered,  the 
party  against  whom  the  same  may  be,  may,  either  in  open  court  or 
in  the  clerk's  office,  within  four  days  after  the  adjournment  thereof, 
enter  into  bond,  with  good  and  sufficient  security,  for  the  payment 
of  such  verdict  or  judgment  and  costs,  within  sixty  days. 

A  stay  bond  binds  the  property  of  the  security  from  the  date  of  the  execu- 
tion :  57  Ga.  378. 

§5440.  (3662.)  Execution,  how  stayed.  Bond  and  security  being 
given  as  provided  in  the  preceding  section,  the  verdict  and  judg- 
ment, or  the  execution  thereon,  shall  be  suspended  for  the  said  sixty 
days,  and  if  the  party  shall  fail  to  pay  the  said  verdict  or  judgment 
within  that  time,  execution  shall  then  issue  against  such  party  and 
his  security,  without  further  proceedings  thereon. 

Section  cited  :  45  Ga.  82  ;  61/257. 

§5441.   (3663.)   Security  to  have  control,  ivhen.     The  security  paying  Act  1826, 
off  such  judgment  or  execution  shall  have  control  thereof.  $2986. 


CHAPTER  4. 

OF  THE  SATISFACTION  OF  EXECUTIONS. 

§5442.   (3657.)  Levy  on  personalty  unexplained.      A  levy  upon   per-^5443, 
sonal  property  sufficient  to  pay  the  debt,  unaccounted  for,  is  prima 
facie  evidence  of  satisfaction  to  the  extent  of  the  value  of  such  prop- 
erty, and  the  dismissal  of  such  levy,  unexplained,  is  an  abandon- 
ment of  the  lien  so  far  as  third  persons  are  concerned. 

Stated :  6  Ga.  392 ;  8/327 ;  13/185.  As  applicable  to  a  mortgaged/a.;  19  Ga. 
537,  540.  Not  so  with  a  levy  on  real  estate :  6  Ga.  410 ;  22/385 ;  14/77 ;  20/676 ; 
39/347 ;  68/493 ;  57/68.  Levy  on  land  and  personalty  at  same  time  and  land 
alone  sold,  the  execution  is  not  prima  facie  satisfied:  10  Ga.  148.  When  levies 
on  personalty  must  be  satisfactorily  accounted  for:  11  Ga.  277;  38/559.  How 
the  presumption  of  satisfaction  by  seizure  of  sufficient  property,  rebutted:  20 
Ga.  210.  Where  unproductive  levy  on  personal  property  sufficiently  accounted 
for  to  authorize  to  proceed  with  the  collection  :  59  Ga.  736;  52/594;  36/511; 
30/433.  Dismission  of  previous  levy  by  order  of  plaintiff  accounting  for  the 
levy :  31  Ga.  684.  When  title  to  land  not  prejudiced  by  entry  of  dismissal  of 
levy  on  personal  property:  26  Ga.  182.  Dismissal  of  levy  on  personal  property 
by  principal  debtor,  as  affecting  the  surety :  59  Ga.  733.  When  dismissal  of 
levy  on  personalty  is  no  satisfaction  of  execution :  52  Ga.  593 ;  44/656.  When 
a  levy  on  personalty  is  a,  prima  facie  satisfaction  or  payment:  45  Ga.  213. 

Plaintiff  in  execution  may  dismiss  levy,  though  issue  pending  thereon:  65 
Ga.  627. 
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$$5442,3715.  §5443.  (3658.)  Release  of  property  subject.  If  the  plaintiff  in  exe- 
cution, for  a  valuable  consideration,  releases  property  which  is  sub- 
ject thereto,  it  is  a  satisfaction  of  such  execution  to  the  extent  of 
the  value  of  the  property  so  released,  so  far  as  purchasers  and  cred- 
itors are  concerned. 

Should  be  a  consideration  for  a  release :  30  Ga.  731 ;  20/676.  Plaintiff  in  ex- 
ecution releasing  property  for  a  consideration,  is  a  satisfaction,  of  it  pro  tanto: 
57  Ga.  304,  310.  When  release  for  value  by  plaintiff  in  fi.  fa.  did  not  discharge 
property  from  lien  of  a  judgment :  58  Ga.  443.  Section  referred  to  and  con- 
strued :  60  Ga.  54. 

Where  one  sold  two  tracts  of  land,  giving  second  purchaser  indemnity  bond 
against  &  fi.fa.,  both  tracts  relieved  by  transfer  of  fi.  fa.  to  sureties  on  bond  : 
68  Ga.  507. 

§5444.  (3659.)  Allowing  fund  applied  to  younger  lien.  If  an  execu- 
tion creditor,  having  the  older  lien  on  a  fund  in  the  hands  of  the 
sheriff,  or  other  officer,  allows  such  fund  by  his  consent  to  be  applied 
to  a  younger  fi.  fa.,  it  shall  be  considered  an  extinguishment  pro  tanto 
of  such  creditor's  lien  so  far  as  third  persons  may  be  concerned. 

Stated :  11  Ga.  637 ;  30/110,  111.  The  law  appropriating  fund  in  hands  of 
sheriff  where  two  executions  against  defendant :  4  Ga.  356.  Where  the  appli- 
cation to  the  younger  yL  fa.  would  discharge  the  surety  pro  tanto:  56  Ga.  606. 
Section  referred  to  and  construed  :  57  Ga.  310. 

Section  applied;  mule  not  subject  to  levy  and  sale  under  fi.fa.  here:  74 
Ga.  820. 

Sale  under  general./?,  fa.,  lien  for  tax  not  divested  :  84  Ga.  34. 

Mortgagee  may  follow  property  sold  under  general  judgment,  though  mort- 
gage foreclosed  and  execution  issued,  when :  85  Ga.  452. 

Surety  in  both  senior  and  junior  judgment,  not  released  because  princi- 
pal's property  sold  and  proceeds  applied  to  junior  one:  85  Ga.  463. 

$$3714,3076.      §5445.   (3660.)   Contract  not  to  enforce  judgment.     An  agreement  for 

a  valuable  consideration,  never  to  enforce  a  judgment  or  execution, 

releases  the  judgment  or  execution. 

Stated :  4  Ga.  185. 

General  Note. — No  injunction  on  ground./?,  fa.  satisfied:  1  Ga.  12.  Where 
there  was  no  satisfaction  of,  assignees  of  a  judgment  could  enforce  it  with 
execution  :  1  Ga.  205.  Where  payment  of  an  execution  without  stipulating  it 
is  to  be  kept  open,  operates  as  a  satisfaction  of  it:  2  Ga.  53.  Money  paid  to 
sheriff  or  his  deputy,  discharging  defendant:  3  Ga.  1.  Taking  collateral  secu- 
rity for  judgment  does  not  preclude  from  levying  the  execution :  4  Ga.  185. 
Parol  satisfaction :  3  Ga.  210.  As  to  proof  by  claimant  of  satisfaction  :  6  Ga. 
515.  Contract  by  plaintiff  in  ft.  fa.  to  release  insolvent  defendant  in  fi.  fa.:  3 
Ga.  112.  Where  no  authority  to  enter  credits  on  fi.  fa.:  5  Ga.  449.  As  to  dis- 
missal of  levy  on  personalty  being  a  satisfaction  of  it:  6  Ga.  392;  11/277. 
When  claimant  could  not  move  to  have  fi.  fa.  entered  satisfied:  12  Ga.  212. 
Resort  to  equity  in  reference  to  payment  of  fi.fa.:  17  Ga.  46.  Where  presump- 
tion of  satisfaction  from  seizure:  50  Ga.  210.  When  verbal  order  by  plaintiff 
in  fi.  fa.  to  justice  of  peace  to  dismiss  judgment  in  his  favor:  22  Ga.  588. 
When  fictitious  entry  of  satisfaction  by  plaintiff  in  execution  not  admitted  in 
evidence :  26  Ga.  684.     When  satisfaction  of  execution  was  not  to  be  presumed 
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against  purchaser  at  sale:  26  Ga.  354.  Presumption  where  sheriff  collects 
money  on  fi.  fa.:  29  Ga.  67.  Entry  of  payment  on  execution  held  as  satisfac- 
tion of  it:  30  Ga.  86.  Agreement  to  receive  less  amount  than  fi.fa.  calls  for, 
to  be  binding,  must  be  for  a  consideration  :  30  Ga.  731.  Absence  of  execution 
unaccounted  for  is  not  evidence  of  its  payment:  36  Ga.  404.  Payment  to  clerk 
of  superior  court  on  execution  is  not  good  payment  as  against  plaintiff:  31  Ga. 
359.  When  payment  of  execution  in  Confederate  money  a  satisfaction:  39 
Ga.  72.  When  not:  40  Ga.  169.  Where  payment  by  garnishee  to  the  older 
judgment  and  execution  is  a  satisfaction :  41  Ga.  691. 


CHAPTER  5. 

OF  TITLE  BY  JUDICIAL  SALE. 

§5446.  (2619.)  Judicial  sale  passes  title.  A  sale  regularly  made  by 
virtue  of  judicial  process  issuing  from  a  court  of  competent  juris- 
diction, shall  convey  the  title  as  effectually  as  if  the  sale  was  made 
by  the  person  against  whom  the  process  issues. 

Purchaser  of  stock  with  notice  of  lien  on  it  gets  such  title  only  as  was  in 
corporator:  1  Ga.  43.  In  sale  of  undivided  interest  of  personal  property,  pur- 
chaser tenant  in  common  with  the  other  tenants  :  2  Ga.  73.  Where  purchaser 
buys  subject  to  a  lease  older  than  the  judgment  under  which  is  the  sale :  6 
Ga.  423.  Purchaser  under  judgment  against  vendor  or  vendee  of  land  gets  but 
the  interest  debtor  could  encumber  or  part  with :  10"  Ga.  117.  Purchaser  at 
sheriff's  sale  buys  the  title  and  interest  of  defendant  in  execution :  12  Ga.  431. 
What  title  purchaser  obtains  under  judgment  assigned  after  judgment :  15  Ga. 
336.  Purchaser  in  another  State  presumed  to  get  all  title  defendant  in  judg- 
ment had :  16  Ga.  487.  Purchaser  gets  no  title  if  sheriff  had  no  authority  to 
sell :  23  Ga.  356.  Purchaser's  title  depends  on  lien  of  the  judgment :  24  Ga.  40. 
Where  a  sale  by  consent  of  creditors  with  sheriff,  without  formalities  re- 
quired in  judicial  sale,  was  no  such  sale:  13  Ga.  485.  If  lien  of  judgment 
creditor  be  superior  to  wife's  equity,  so  is  purchaser's  title :  33  Ga.  153.  Sheriff 
not  liable  generally  for  title  or  soundness  of  property  sold  at  public  sale :  8 
Ga.  236.  Bill  to  set  aside  sheriff's  sale  for  fraud  of  purchaser:  5  Ga.  400.  Be- 
cause of  the  consideration  for  debt  on  which  judgment  founded :  43  Ga.  203. 
Such  estate  as  creditors  can  sell  purchasers  can  buy  ;  as  to  notice  of  an  equity  : 
54  Ga.  543-547.  Plaintiff  purchasing  under  his  execution  without  notice,  not 
affected  by  irregularities  in  bringing  to  sale:  59  Ga.  649.  Where  purchaser 
without  notice  of  an  equity,  purchases  free  from  it:  55  Ga.  81.  Mere  inade- 
quacy of  price  does  not  affect  purchaser's  title  purchasing  at  sheriff's  sale  :  53 
Ga.  221.  Sales  by  commissioner  or  master  in  chancery  subject  to  conformation 
or  rejection  by  chancellor:  61  Ga.  267. 

Sale  by  commissioner  in  equity  under  final  decree  needed  no  confirmation : 
65  Ga.  461. 

Sale  of  Macon  and  Brunswick  Railroad  binding  on  State,,  although  regula- 
tions for  conducting  sale  not  complied  with  ;  certainly  private  parties  could  not 
interfere  :  68  Ga.  539. 

Two  persons  may  lawfully  join  interests  and  bona  fide  purchase  in  common 
at  sheriff's  sale;  cannot  combine  to  reduce  price  or  number  of  bidders:  68 
Ga.  585. 
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Sheriff's  deed  alone  not  sufficient  to  show  title  in  purchaser ;  defendant  in 
fi.fa.'s  title  must  be  shown,  or  that  he  was  in  possession  after  judgment:  68 
Ga.  738,  453. 

Sheriff's  deed,  though  unaccompanied  by  judgment  or  fi.fa.,  color  of  title: 
68  Ga.  767  ;  see  also  22  Ga.  56. 

Sale  under  void  process  passes  no  title :  70  Ga.  542. 

Where  defendant  only  had  life-estate,  sale  passed  no  more :  71  Ga.  196. 

Sale  under  fi.fa.  of  mortgaged  property  passes  only  equity  of  redemption: 
72  Ga.  831. 

Vested  remainder  of  second  life-tenant,  sold  under  execution  here:  75 
Ga.  448. 

Internal  revenue  officer's  certificate  of  tax  sale  (see  Revised  Statutes  United 
States,  sections  3198  and  3199)  neither  passed  title,  nor  evidenced  that  title 
had  ceased  to  be  where  it  was  before :  83  Ga.  79. 

Sale  under  general,/?,  fa.,  lien  for  tax  not  divested :  84  Ga.  34. 

Purchaser  at  sheriff's  sale  of  life-estate,  though  taking  subject  to  equities 
between  defendant's  grantor  and  defendant,  not  affected  by  remainder-man's 
claim,  when  :  94  Ga.  664. 


$3625.  §5447.  (2620.)   Such  title  is  original.    In  all  controversies  in  the 

courts  of  this  State,  the  purchaser  at  such  a  sale  shall  not  be  required 
to  show  title-deeds  back  of  his  purchase,  unless  it  be  necessary  for 
his  case  to  show  good  title  in  the  person  whose  interest  he  purchased. 

Stated:  10  Ga.  74;  13/18.  Where  possessory  warrant  will  not  lie  against  a 
purchaser  at  judicial  sale  under  forms  of  law:  54  Ga.  501. 

Sheriff's  deed,  with  proof  of  title  in  defendant  in  fi.  fa.,  or  of  possession  in 
him  after  judgment,  will  change  onus:  68  Ga.  453,  738. 

Record  not  showing  to  whom  deed  or  sale  made,  not  error  to  rule  out  deed 
and  fi.fa.:  72  Ga.  190. 

^CoVbsu.      §5448.  (2621.)  Memorandum  unnecessary .    No  note  or  memorandum 

$$2693, 3527.  jn  writing  shall  be  necessary  to  charge  any  person  at  a  judicial  sale. 

Act|6^853"4'      §5449.    (2622.)    Caveat  emptor,  fraud,  warranty.     The  purchaser 

sail?' 3555'  must  look  for  himself  as  to  the  title  and  soundness  of  all  property 

sold  under  judicial  process.     Actual  fraud  or  misrepresentation  by 

the  officer  or  his  agent  may  bind  him  personally.     No  covenant  of 

warranty  binds  him  individually,  unless  made  with  that  intention 

and  for  a  valuable  consideration. 

Stated :  8  Ga.  236,  300.  Where  administrator's  warranty  only  bound  him- 
self :  11  Ga.  1.  Caveat  emptor  applying  at  sheriff's  sale :  18  Ga.  551-553.  When 
no  warranty  and  no  fraud  in  executor's  sale,  and  purchaser  must  pay:  37  Ga. 
558.  Where  trustee's  warranty  did  not  bind  him  individually,  and  a  private 
sale  under  order  of  court  was  lawful :  54  Ga.  350.  Administrator's  sale,  public 
or  private,  the  rule  is  caveat  emptor:  61  Ga.  478.  Section  cited:  60  Ga.  39; 
64/503. 

Caveat  emptor  applicable  to  administrator's  sale  ;  where  no  fraud,  etc.,  pur- 
chaser cannot  repudiate  because  of  bad  title,  nor  enjoin  resale  at  his  risk:  67 
Ga.  484. 

What  purchaser  must  show  to  avoid  sale.  If  he  has  equal  opportunity  with 
executor  to  know  contents  of  lot,  not  entitled  to  relief:  69  Ga.  507. 

Executor's  oral  statement  to  inquirer  that  intestate  had  good  title, 
amounted  to  nothing;  purchaser  took  subject  to  rule  caveat  emptor:  81  Ga.  194. 
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In  light  of  this  section  proceeds  of  sheriff's  sale  are  property  of  defendant  in 
fi.  fa.,  not  of  purchaser.  Junior  mortgagee,  purchasing  at  sale  under  his  mort- 
gage, not  subrogated  to  liens  superior  to  senior  mortgage:  83  Ga.  320. 

Proceedings  regular,  not  fraud  in  sheriff  to  sell  under  tax  fi.  fa.  land 
already  sold  under  general  fi.  fa.  Nor  in  purchaser,  with  notice  of  first 
sale :  84  Ga.  34. 

Caveat  emptor  applies  to  the  title  to  land,  but  not  to  boundaries  of  tract, 
where  administrator  undertook  to  point  them  out:  94  Ga.  113. 

Purchaser  of  life-estate,  though  taking  subject  to  equities  between  defend- 
ant's grantor  and  defendant,  not  affected  by  remainder-man's  claim,  when: 
94  Ga.  664. 

§5450.  (2623.)    Purchaser  has  covenants  running  with  land.      The§36i2. 
purchaser  at  judicial  sales  may  enforce  any  covenants  of  warranty 
running  with  the  land  which  may  be  incorporated  in  the  previous 
title-deeds. 

Assignee  under  sheriff's  sale  is  assignee  of  original  party  :  10  Ga.  311. 

§5451.  (2624.)  Purchaser  shall  have  possession.     Whenever  a  present  Act  1823, 
interest  in  land  is  sold  by  any  judicial  officer,  it  shall  be  his  duty  $§5oo8,'438o 

J  .         J     J  .'  J     (6).  5419, 

to  place  the  purchaser  or  his  agent  in  possession  of  the  land,  and  to  907,5468. 
this  end  he  may  dispossess  the  defendant  in  the  process,  his  heirs  and 
his  tenants,  or  his  lessees  or  vendees  of  younger  date  than  the  judg- 
ment upon  which  the  process  issues;  but  he  may  not  dispossess  other 
tenants  claiming  under  an  independent  title. 

When  no  injunction  granted  against  placing  purchaser  at  sheriff's  sale  in 
possession :  8  Ga.  119.  Who  has  the  right  to  collect  a  rent  note,  where  land 
sold  as  that  of  the  landlord,  and  tenant  evicted  :  59  Ga.  758.  Section  cited  and 
construed  :  63  Ga.  518,  519. 

Cannot  put  purchaser  in  possession  where  fi.  fa.  is  void  :  70  Ga.  542. 

Sheriff  cannot  dispossess  one  holding  adversely  to  defendant :  70  Ga.  542. 

§5452.  (2625.)  Seizure  of  personalty.  To  authorize  a  sale  of  per- 
sonal property,  there  must  be  an  actual  or  constructive  seizure.  A 
future  interest  in  personalty  cannot  be  seized  and  sold,  but  the  lien 
of  judgments  will  attach  thereto,  so  far  as  to  prevent  alienation,  be- 
fore the  right  to  present  possession  accrues. 

Lien  of  judgment  not  attach  to  property  held  by  conditional  sale,  although 
the  contract  be  unrecorded :  71  Ga.  93. 

Cited,  in  holding  that  growing  crop  cannot  generally  be  levied  on :  72  Ga.  37. 

Levy  on  personalty  held  good,  whei*e  inventoried  and  left  in  possession  of 
defendant  corporation  by  agreement  with  president:  95  Ga.  61. 

§5453.   (2627.)   Titles  made  by  successor .     If  a  sheriff  fails  to  make  A^"5'76 
titles  to  a  purchaser,  his  successor  in  office  may  make  them  in  the*4380^6)- 
same  manner  as  if  he  had  sold  the  property. 

Stated :  7  Ga.  264.  Where  application  by  purchaser  for  order  from  judge  of 
superior  court  for  sheriff  to  make  him  a  deed:  51  Ga.  126. 

§5454.  (2628.)  Purchaser  need  not  trace  funds.  The  purchaser  at 
judicial  sales  is  not  bound  to  look  to  the  appropriation  of  the  pro- 
ceeds of  the  sale,  nor  to  the  returns  made  by  the  officer,  nor  is  he 
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Of  sales  under  execution ;  when  and  where  made. 

required  to  see  that  the  officer  has  complied  fully  with  all  those  reg- 
ulations prescribed  in  such  cases.  All  such  irregularities  create 
questions  and  liabilities  between  the  officer  and  parties  interested  in 
the  sale.  The  innocent  purchaser  is  bound  only  to  see  that  the 
officer  has  competent  authority  to  sell,  and  that  he  is  apparently 
proceeding  to  sell  under  the  prescribed  forms. 

When  purchaser  not  compelled  to  see  proper  application  of  purchase-money 
by  executor:  1  Ga.  324.  Doctrine  of  market  overt,  and.  rule  of  caveat  emptor 
applies  to  judicial  sales:  8  Ga.  236.  Authority  of  sheriff  to  sell,  and  title  in 
defendant  protects  innocent  purchaser:  11  Ga.  294;  37/251.  Purchaser's  title 
only  depends  on  the  judgment,  the  levy  and  the  deed:  11  Ga.  423.  Every  pre- 
sumption as  to  compliance  with  the  law,  in  favor  of  innocent  purchaser:  24 
Ga.  434-437.  Beyond  the  decree,  the  purchaser  is  not  bound  to  look:  13  Ga. 
18 ;  14/325.  Want  of  authority  of  sheriff  to  sell,  may  invalidate  purchaser's 
title  :  23  Ga.  356.  Sale  must  be  apparently  under  prescribed  forms  :  40  Ga.  370. 
What  is  directory  only,  as  advertisement  to  sheriff,  and  does  not  affect  title  of 
purchaser :  31  Ga.  601 ;  28/353 ;  27/167.  Purchasers  in  good  faith  at  adminis- 
trator's sale  protected,  if  sale  substantially  according  to  forms  of  law:  47  Ga. 
195.  Irregularity  in  levy  of  the  marshal  did  not  affect  title  of  purchaser :  48 
Ga.  101. 

Sale  of  Macon  and  Brunswick  Railroad  binding  on  State,  although  regula- 
tions for  conducting  sale  not  complied,  with ;  certainly  private  parties  could 
not  interfere:  68  Ga.  539. 

Courts  have  full  power  to  correct  wrongs,  errors  and  frauds  in  sale  under 
process  :  72  Ga.  638. 

Purchaser  not  bona  fide  who  knows  levy  is  grossly  excessive,  or  has  reason 
to  suspect  fraud :  72  Ga.  638. 

Purchaser  at  tax  sale  legally  made,  without  notice,  not  affected  by  contem- 
plated fraud  of  selling  officer :  86  Ga.  379. 

General  Note. — Purchaser  at  tax  sale  gets  no  title  where  levy  excessive 
and  description  incomplete  :  75  Ga.  169. 

Sheriff's  deed  conforms  to  levy,  and  admissible  as  evidence  of  title:  77  Ga. 
589. 

Defendant  voluntarily  bringing  his  property  to  place  of  sale,  witnessing  sale 
and  making  no  objection,  estopped  from  attacking  officer's  authority  to  sell : 
83  Ga.  161 ;  see  also  78  Ga.  54. 


CHAPTER  6. 

OF    SALES    UNDER    EXECUTION. 


ARTICLE  1. 

WHEN    AND    WHERE    MADE. 


Acoi!b9r>'o9  §5455.  (3646.)  Place,  time,  and  manner  of  sales.  No  sales  shall  be 
ACobb21f)'ii  ma(l(N  by  the  sheriffs  or  coroners,  of  property  taken  under  exe- 
Act^1871"2-eution,  but  at  the  court-house  of  the  county  where  such  levy  was 
^:iir>o,  4i6«.  made,  on  the  first  Tuesday  in  each  month,  between   the    hours  of 
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Advertisement  of  judicial  sales. 

10  a.  m.  and  4  p.  m.,  and  at  public  outcry:  Provided,  that  in  all  cases 
where  any  sheriff,  coroner,  or  other  levying  officer  shall  levy  any 
execution  or  other  legal  process,  upon  any  corn,  lumber,  timber  of  any 
kind,  bricks,  machinery,  or  other  articles  difficult  and  expensive  to 
transport,  said  officer  may  sell  said  property  without  carrying  and 
exposing  the  same  at  the  court-house  door  on  the  day  of  sale.  But 
the  levying  officer  shall  give  a  full  description  of  the  property,  and 
the  place  where  it  is  located,  in  the  advertisement  of  the  sale. 

Inadequacy  of  price  does  not  affect  the  validity  of  these  sales  where  made 
according  to  terms  of  this  section  :  53  Ga.  221-224.  Where  sold  at  a  subse- 
quent sheriff's  sale  day,  without  new  advertisement,  not  sufficient :  49  Ga.  530 ; 
59/414,  415.     Purchases  at  sheriff's  sale  should  be  for  cash:  61  Ga.  330. 

Sale  here  good,  made  in  grove  near  burnt  court-house,  court  being  tempo- 
rarily held  in  a  school-house:  65  Ga.  165. 

As  to  sale  pending  application  for  homestead,  with  notice  to  purchaser:  68 
Ga.  327. 

Contract  with  defendant  in  fi.  fa.  to  buy  his  lands  at  sheriff's  sale  upon  cer- 
tain terms,  if  he  would  not  have  price  run  up,  not  illegal:  68  Ga.  521. 

Two  persons  may  join  interests,  and  bona  fide  purchase  in  common  at  sher- 
iff's sale  ;  cannot  combine  to  reduce  price  or  number  of  bidders :  68  Ga.  585. 

Constable's  levy  on  land  good,  where  entry  of  "no  personalty,"  although 
subsequent  to  said  entry,  horse  was  levied  on  :  68  Ga.  738. 

Sale  without  seizure,  property  not  at  place  of  sale,  void :  81  Ga.  340. 

In  matter  of  law,  sun  time,  not  standard  time,  controls:  84  Ga.  160. 

Sheriff  bound  to  keep  control  and  custody  of  article,  not  removed  because 
difficult  and  expensive :  86  Ga.  662. 

Provision  as  to  moving  heavy  property,  etc.,  not  for  benefit  of  persons  who 
have  signed  forthcoming  bonds:  91  Ga.  489. 

§5456.  (3646  a.)  Sale  may  continue  from  day  to  day.  It  shall  and  Acts  1851-2, 
may  be  lawful  for  any  sheriff,  coroner,  constable,  tax-collector,  a43- 
guardian,  trustee,  or  any  other  officer  of  this  State,  when  selling 
property  at  public  sale  by  virtue  of  any  law  of  this  State,  to  con- 
time  such  sale  from  day  to  day  until  such  sale  may  be  completed. 
Ana  when  any  trustee  or  other  officer  shall  desire  to  continue  his 
sale  from  day  to  day  by  virtue  of  this  section,  it  shall  be  his  duty  to 
give  notice  of  such  intended  continuance  in  the  advertisement  of 
such  sale. 


ARTICLE  2. 


ADVERTISEMENT    OF    JUDICIAL    SALES. 

§5457.  (3647.)  Sales,  how  advertised.  The  sheriffs  and  coroners  ^^"^ 
shall  publish  weekly,  for  four  weeks,  in  some  newspaper  published  Acobif058o 
in  their  counties  respectively — and  if  there  be  do  such  paper  pub-  Acts  1851-2, 
lished  in  the  county,  then  in  the  nearest  newspaper  having  theJ||^Pg^- 
largest  or  a  general  circulation  in  such  county — notice  of  all  sales  of  4380(3). 
land  and  other  property  executed  by  him;  in  which  advertisement  he 
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Advertisement  of  judicial  sales. 

shall  give  a  full  and  complete  description  of  the  property  to  be  sold, 
making  known  the  name  of  the  plaintiff  and  defendant,  and  the 
person  who  may  be  in  the  possession  of  such  property,  except  horses, 
hogs,  and  cattle,  which  may  be  sold  at  any  time  by  the  consent  of  the 
defendant;  in  which  case  it  shall  be  the  duty  of  such  officer  to  give 
the  plaintiff  ten  days  notice  thereof,  and  also  to  advertise  the  same 
at  three  or  more  public  places  in  the  county  where  such  property 
may  be,  at  least  ten  days  before  the  sale. 

How  proof  of  advertisement  made  by  the  paper  or  a  copy :  6  Ga.  530 ;  54/581 ; 
30/696.  Where  special  act  authorizes  a  sheriff  to  advertise  in  paper  published 
in  the  county:  9  Ga.  42.  Rule  as  to  foreclosure  of.  a  mortgage  requiring  pub- 
lication in  a  newspaper:  19  Ga.  153.  Advertisement  by  the  sheriff  directory, 
and  his  failure  does  not  affect  title  of  purchaser,  but  may  make  him  liable  in 
damages:  11  Ga.  424:  28/353;  31/601;  37/251.  Should  be  full  description  in 
advertisement  by  sheriff:  12  Ga.  440.  Where  sale  by  consent  of  parties  by 
sheriff  not  a  regular  sheriff's  sale :  13  Ga.  485.  As  to  resale  of  property,  terms 
of  bid  not  being  complied  with :  27  Ga.  167  ;  56/442 ;  59/649.  Plaintiff  in  fi.  fa. 
purchasing  without  notice  of  irregularities  of  not  advertising  for  four  weeks, 
etc.,  protected:  59  Ga.  649.  Advertisement  in  nearest  paper  of  largest  circu- 
lation, where  was  no  newspaper  in  county  where  land  levied  on  lies:  50  Ga. 
207,  208.  Twenty-eight  days  must  elapse  between  the  first  advertisement  and 
the  sale :  58  Ga.  208-210 ;  59/602.  Section  referred  to  and  construed :  59  Ga. 
715. 

Advertisement  published  in  paper  is  best  evidence  of  legal  advertisement : 
67  Ga.  675  ;  see  also  2  Ga.  92 ;  6/530. 

Sunday  is  dies  non  juridicus,  and  advertisement  of  sale  in  a  Sunday  paper 
illegal,  a-nd  sale  void :  72  Ga.  290. 

Stranger  to  title,  not  in  possession  nor  in  privity  with  owners,  etc.,  cannot 
attack  tax  sale  for  excessive  levy,  illegal  advertisement,  etc. :  93  Ga.  715. 

That  files  at  newspaper  office  contained  no  copies  of  the  issue  of  a  given 
date,  not  conclusive  that  paper  did  not  issue  on  that  date:  94  Ga.  283. 

^m8901'  §5458.  (2628  a.)  Notices  published  once  a  ivcek  for  four  weeks.  In  all 
$J394.P'"'  cases  where  the  law  of  force  on  October  21st,  1891,  required  citations, 
notices,  or  advertisements,  by  ordinaries,  clerks,  sheriffs,  county 
bailiffs,  administrators,  executors,  guardians,  trustees  or  others,  to 
be  published  in  a  newspaper  for  thirty  days,  or  for  four  weeks,  or 
once  a  week  for  four  weeks,  it  shall  be  sufficient  and  legal  to  publish 
the  same  once  a  week  for  four  weeks  (that  is,  one  insertion  each 
week  for  each  of  the  four  weeks)  immediately  preceding  the  term  or 
day  when  the  order  is  to  be  granted,  or  the  sale  is  to  take  place;  and 
the  number  of  days  between  the  date  of  the  first  publication,  and 
the  term  or  day  when  the  order  is  to  be  granted  or  the  sale  to  take 
place,  whether  more  or  less  than  thirty  days,  shall  not  in  any  man- 
ner invalidate  or  render  irregular  the  said  notice,  citation,  adver- 
tisement, or  order  or  sale. 

Construed:  Bird  vs.  Burgenstein,  March,  1897. 

Sunday  is  dies  non  juridicus,  and  advertisement  of  sale  in  a  Sunday  paper 
illegal,  and  sale  void  :  72  Ga.  290. 
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Advertisement  of  judicial  sales. 

§5459.  (3649.)  Advertising  fee  paid  in  advance,  when.  No  sheriff  Aptf21872, 
or  deputy-sheriff  in  this  State  shall  be  required  to  advertise  the 
property  of  any  defendant  in  fi.  fa.  for  sale,  until  the  cost  of  such 
advertisement  shall  have  been  first  paid  by  the  plaintiff  in^.  fa.,  his 
agent  or  attorney:  Provided,  that  when  any  such  party  plaintiff,  or 
his  agent  or  attorney  for  him,  shall  make  and  file  an  affidavit  in 
writing,  that  owing  to  his  poverty  he  is  unable  to  pay  such  cost, 
then  it  shall  be  the  duty  of  said  sheriff  or  his  deputy  to  proceed  as 
now  required  by  law. 

County  not  liable  to  suit  for  advertising  fees  in  sales  by  sheriff  under  tax 
execution  :  80  Ga.  672. 

§5460.   (3650.)  Notice  of  change  must  be  given.     No  sheriff,  coroner,  AcobS?8o. 
or  other  officer  shall  change  the  advertising  connected  with  his  office  ^4380(3)- 
from  one  paper  to  another,  without  first  giving  notice  of  his  inten- 
tion to  do  so,  in  the  paper  in  which  his  advertisements  may  have 
been  published. 

No  mandamus  allowed  against  sheriff,  although  he  gave  no  notice  of  inten- 
tion of  changing  paper  in  which  he  formerly  advertised :  61  Ga.  15. 

§5461.  (3704  a.)  Fees  for  advertising .  The  rates  to  be  allowed  to  ^fi1878"9' 
publishers  for  publishing  legal  advertisements  in  this  State,  shall  be 
as  follows:  For  each  one  hundred  words  the  sum  of  seventy-five  cents 
for  each  insertion  for  the  first  four  insertions;  for  each  subsequent 
insertion,  the  sum  of  thirty-five  cents  per  hundred  words.  In  all 
cases  fractional  parts  shall  be  charged  for  at  the  same  rates;  and  it 
shall  not  be  lawful  for  any  ordinary,  sheriff,  coroner,  clerk,  marshal, 
or  other  officer  to  receive  or  collect  from  parties,  plaintiff  or  defend- 
ant, other  or  greater  rates  than  herein  set  forth. 

County  not  liable  to  suit  for  advertising  fees  in  sales  by  sheriff  under  tax 
execution:  80  Ga.  672. 

Newspaper  has  right  to  demand  fees  in  advance :  80  Ga.  672. 

§5462.  (3704  c.)  Officer  to  make  contracts.  If  the  ordinary,  sheriff ,  ^f^878"9' 
or  other  officer  is  unable  to  procure  the  advertisements  at  the  rates  „. 
herein  prescribed,  in  the  newspaper  published  in  the  county,  then  he 
is  authorized  to  have  said  advertisements  published  in  any  news- 
paper in  this  State  having  the  largest  general  circulation  in  the 
county:  Provided,  said  rates  are  agreed  upon:  Provided  further,  if 
contracts  cannot  be  made  with  newspapers  at  the  rates  aforesaid, 
then  the  sheriff  and  ordinary,  or  other  advertising  officers,  shall 
post  their  advertisements  at  the  court-house  and  in  a  public  place 
in  each  militia  district  in  the  county  for  the  length  of  time  required 
by  law  for  advertising  in  newspapers. 
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Sale  of  perishable  property. 

ARTICLE  3. 

SALE    OF    PERISHABLE    PROPERTY. 

APct481873'  §5463.  (3648.)  Sale  of  perishable  property.  Whenever  any  personal 
i^1' p- 60- property  of  a  perishable  nature,  or  liable  to  deteriorate  from  keep- 
ing, or  there  is  expense  attending  the  keeping  of  the  same,  shall  be 
levied  on  by  virtue  of  emjfi.  fa.,  attachment,  or  other  process,  and 
the  defendant  fails  to  replevy  the  same,  and  the  same  remains  in 
the  hands  of  the  levying  officer,  upon  the  facts  being  made  plainly  to 
appear  to  the  judge  of  the  court  from  which  such  process  issued,  or 
to  the  judge  of  the  superior  court  of  the  county,  or  to  the  ordinary 
of  the  county  in  which  the  levy  is  made,  during  the  absence  of  the 
judge  of  the  superior  court,  it  shall  be  the  duty  of  the  judge  of  the 
court  to  which  the  process  is  returnable  or  from  which  it  issued,  or 
judge  of  the  superior  court  of  the  county,  or  ordinary  in  his  absence, 
to  order  a  sale  of  the  property.  Such  sale  shall  be  at  the  usual 
place  of  holding  sheriff's  sales  for  the  county  where  the  property 
may  be,  except  that  when  the^.  fa.  is  returnable  to  a  justice's  court 
the  sale  shall  be  at  the  usual  place  of  constable's  sales  of  the  dis- 
trict where  the  property  may  be,  or  at  such  other  place  as  the  mag- 
istrate ordering  the  sale  may  direct. 
$4607.  §5464.   (3648.)  How  sold.     The  time  and  place  of   holding  such 

sale  shall  be  advertised  at  the  court-house  and  at  two  other  public 
places  when  the  sale  is  to  take  place,  at  least  ten  days  before  the  day 
of  sale;  and  when  the  fi.  fa.  is  returnable  to  a  justice's  court,  it  shall 
be  advertised  at  the  court-house  door  of  the  district  in  which  said 
levy  is  made;  and  the  money  arising  from  said  sale  shall  be  held  by 
the  officer  making  the  same,  subject  to  the  order  of  the  court  having 
jurisdiction  of  the  same:  Provided,  that  the  judge,  ordinary  or  jus- 
tice may  order  a  sale  of  live  stock,  fruit  or  other  personal  property 
in  a  perishable  condition,  after  three  days  notice:  Provided  further, 
that  no  judicial  officer  shall  grant  any  order  for  the  sale  of  personal 
property,  where  the  defendant  in  fi.  fa.  or  other  process,  or  his  attor- 
ney, has  not  had  at  least  two  days  notice  of  applicant's  intention 
to  apply  for  such  order,  which  notice  shall  specify  the  time  and  place 
of  hearing;  and  in  cases  of  attachment  for  purchase-money  falling 
within  this  section,  like  notice  shall  be  furnished  the  plaintiff  or  his 
attorney,  and  in  no  case  shall  such  notice  be  dispensed  with,  except 
where  it  shall  be  made  to  appear  that  it  is  impracticable  to  have 
such  notice  perfected,  or  the  case  is  an  urgent  one;  in  which  latter 
event  the  court  may,  in  the  exercise  of  a  sound  discretion,  grant 
such  order  without  notice. 

Where  sale,  under  order  of  court,  of  property  levied  on  before  bankruptcy 
of  defendant :  53  Ga.  64. 
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Liability  of  bidder  at  public  sale. 


Sale  of  corn  under  mortgage,/?,  fa.  as  perishable  property  :  64  Ga.  444. 

Sale  under  this  section  divests  all  liens  on  the  goods,  which  thereupon 
attach  to  the  money  raised  by  the  sale :  71  Ga.  388. 

Proceeds  of  sale  under  this  section,  may  be  claimed  by  a  mortgage  of  the 
goods,  whether  foreclosed  or  not :  71  Ga.  388. 

Notice  to  defendant  presumed  after  sale,  in  favor  of  purchaser:  72  Ga.  660. 

Order  of  sale  by  justice  need  not  recite  notice  to  defendant  or  facts  author- 
izing sale:  72  Ga.  660. 

Mule  levied  on  and  claimed,  but  not  replevied,  properly  sold  by  the  justice : 
72  Ga.  660. 

Where  two  attachments  were  levied  on  same  property,  order  to  sell  it  as 
perishable  property  did  not  operate  as  consolidation :  79  Ga.  718. 

Order  to  sell  perishable  personal  property,  revocable  in  term  only:  84  Ga. 
495. 

Property  sold  and  attachment  afterwards  dismissed  for  fatal  defect,  money 
in  sheriff's  hand  garnished  by  plaintiff  under  second  attachment:  92  Ga.  409. 

Judge  superior  court  being  absent,  order  by  judge  of  another  circuit,  void : 
95  Ga.  50. 

Must  affirmatively  appear  that  the  two  days  notice  given,  unless  within 
exception :  95  Ga.  50. 

§5465.  (3648a.)  Sale  of  perishable  property  under  tax  fi.  fas.,  etc. 
Whenever  a  tax^.  fa.  or  county  court  fi.  fa.  has  been  levied  on  prop- 
erty of  a  perishable  nature,  or  that  is  liable  to  deteriorate  in  value 
from  keeping,  or  that  is  attended  with  expense  in  keeping,  the  same 
may  be  sold  under  the  provisions  of  the  preceding  sections,  except 
that  in  the  case  of  county  court  fi.  fas.  the  county  judge  shall  order 
the  sale. 


ARTICLE  4. 

LIABILITY    OF    BIDDER    AT    PUBLIC    SALE. 

§5466.  (3655.)  Purchaser 's  liability .  Any  person  who  may  become  ^^flu 
the  purchaser  of  any  real  or  personal  estate  at  any  sale  which  may  be  ^j^'J^2' 
made  at  public  outcry  by  any  executor,  administrator,  or  guardian, 
or  by  any  sheriff  or  other  officer  under  and  by  virtue  of  any  execu- 
tion or  other  legal  process,  and  shall  fail  or  refuse  to  comply  with 
the  terms  of  such  sale  when  requested  so  to  do,  shall  be  liable  for 
the  amount  of  such  purchase-money,  and  it  shall  be  at  the  option 
of  such  sheriff  or  other  officer,  either  to  proceed  against  such  pur- 
chaser for  the  full  amount  of  the  purchase-money,  or  to  resell  such 
real  or  personal  estate  and  then  proceed  against  the  first  purchaser 
for  the  deficiency  arising  from  such  sale. 

When  equity  will  not  interfere,  but  leave  party  to  his  remedy  under  Act  of 
1831:  5  Ga.  400.  Mistake  of  law  as  a  defense  to  suit  by  sheriff  for  defendant 
in  execution,  against  purchaser  at  first  sale :  31  Ga.  117.  Liability  of  purchaser 
at  first  sale  for  difference  of  amount  on  second  sale :  5  Ga.  298 ;  27/167.  That 
part  of  Act  of  1831  as  applicable  to  sales  by  executors,  administrators  or  guard- 
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ians :  53  Ga.  87  ;  54/353.  Measure  of  damages  in  suit  by  administrator  against 
purchaser:  54  Ga.  200.  Administrator  should  sell  as  soon  as  practicable,  on 
failure  of  purchaser  to  comply  with  bid  ;  sheriff  may  sell  the  property  on  same 
day,  within  legal  hours,  without  further  advertisement:  59  Ga.  649;  56/442. 
Sheriff's  sale  should  be  for  cash :  61  Ga.  330-336. 

Caveat  emptor  applicable  to  administrator's  sale,  and  where  no  fraud,  etc., 
purchaser  cannot  repudiate  because  of  bad  title,  nor  enjoin  resale  at  his  risk: 
67  Ga.  484. 

Stated :  68  Ga.  148. 

Purchaser  at  executor's  sale  defended  suit  for  bid  because  land  lacked  sev- 
eral feet  of  amount  specified  in  advertisement  as  so  much  "more  or  less"  :  69 
Ga.  506. 

Purchaser  refusing  to  pay,  sheriff  may  sue  for  entire  purchase  price,  or 
resell  and  sue  for  deficiency  :  73  Ga.  14. 

Where  sheriff  knew  that  bidder  at  sale  purchased  as  agent,  right  of  action 
on  bid  was  against  principal :  73  Ga.  8 ;  citing  62  Ga.  753. 

It  is  the  failure  "to  comply  with  the  terms"  which  gives  right  of  action; 
material  deviation  from  terms  by  sheriff  defeats  action  by  him,  or  by  persons 
standing  in  his  shoes:  73  Ga.  8. 

If  sheriff  was  not  liable  because  (as  alleged)  of  having  exceeded  his  authority 
by  deviating  from  statutory  course,  then  purchaser  was  not.  If  sheriff  liable 
at  all,  remedy  was  rule  or  suit,  not  bill  in  equity  against  purchaser:  73  Ga.  9. 

Applicable  to  administrator's  sales:  74  Ga.  676;  see  also  53  Ga.  87;  54/200. 

Second  sale  delayed  by  agreement  of  bidder,  not  discharge  him  from  liabil- 
ity :  74  Ga.  676  ;  see  also  56  Ga.  442. 

Where  bidder  at  second  sale  bought  for  original  bidder  and  failed  to  pay, 
and  third  sale  made,  original  purchaser  liable  for  difference  between  first  and 
last  sales.  First  sale  being  partly  on  time,  and  last  sale  for  cash,  original  bid- 
der liable  for  difference ;  all  of  first  bid  being  due  at  last  sale :  74  Ga.  676. 

Bidder  at  first  sale  liable  for  difference  between  his  bid  and  selling  price  at 
third  sale,  second  purchaser  not  taking:  76  Ga.  28. 

Where  defendant  in  execution  could  not  recover  difference  in  price  from  one 
purchasing  at  both  sales  under  different  executions :  80  Ga.  9. 

Sheriff  may  make  deed  to  one  to  whom  purchaser  transfers  his  bid  :  81  Ga. 
254. 

Right  to  resell  lost,  if  possession  given  before  receipt  of  money :  84  Ga.  360. 

Surety  bidding  in,  refusing  to  take,  no  resale,  not  liable  to  his  principal :  84 
Ga.  731. 

Purchaser  not  complying  with  bid  at  auction  sale,  owner,  before  reselling  at 
his  risk,  must  give  notice ;  measure  of  damages  in  such  case:  92  Ga.  647. 

Purchaser  not  liable  for  deficit,  being  misled  by  administrator's  announce- 
ment that  selling  unencumbered  title,  etc. :  95  Ga.  543,  544. 

$$4939,3645.  §5467.  (3656.)  Form  of  action  against  purchaser.  The  action  pro- 
vided for  in  the  preceding  section  may  be  brought  in  the  name  of 
the  sheriff  or  other  officer  making  the  sale,  for  the  use  of  the  plain- 
tiff or  defendant  in  execution,  or  any  other  person  in  interest,  as 
the  case  may  be. 

Where  defendant  could  sue,  and  sheriff  would  be  merely  a  nominal  party: 
61  Ga.  335. 

Sheriff  is  plaintiff  and  all  parties  interested  in  fund  are  properly  joined  as 
usees :  68  Ga.  148. 
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Plaintiff  and  defendant  in  execution  have  precisely  same  right  hereunder. 
Where  purchaser  refused  to  fulfill  terms,  and  resale  occurred,  equity  will  not 
compel  specific  performance,  but  leaves  party  to  statutory  remedy :  73  Ga.  14. 


ARTICLE  5. 

WRIT    OF    POSSESSION    AND    RIGHTS    OF   PURCHASER. 

§5468.  (3651.)   Officer  shall  put  purchaser  in  possession.    When  any  ^ohbiio 
sheriff,  or  other  officer,  shall  sell  any  real  estate  by  virtue  of  and  AqI^%2 
under  any  execution,  it -shall  be  the  duty  of  such  sheriff,  or  other  ^jug)949' 
levying  officer,  upon  application,  to  put  the  purchaser,  his  agent  or  5453,5451, 
attorney,  in  possession  of  the  real  estate  sold:    Provided,  that  the 
provisions  of  this  Code  shall  not  authorize  the  officer  to  turn  out 
any  other  person  than  the  defendant,  his  heirs,  or  their  tenants,  or 
assignees  since  the  judgment . 

When  no  injunction  against  sheriff  dispossessing  one  who  is  not  a  tenant  of 
defendant :  5  Ga.  576  ;  11/294 ;  8/119.  May  dispossess  a  claimant  where  title 
decided  in  claim  case:  17  Ga.  277;  52/630.  Only  to  purchaser  at  sheriff's  sale 
against  defendant  in  execution  and  those  claiming  under  him :  23  Ga.  318. 
When  defendant  dispossessed  for  failure  to  comply  with  an  injunction,  was  af- 
terwards refused  without  proper  showing  to  be  placed  in  possession :  34  Ga. 
306.  When  injunction  refused  as  against  a  writ  of  possession :  39  Ga.  664. 
Where  superior  court  would  not  order  marshal  of  Atlanta  to  place  purchaser 
in  possession  of  lands :  40  Ga.  49.  Where  sheriff  could  not  place  purchaser 
under  sale  from  mortgage  fi.  fa.  in  possession  :  44  Ga.  266.  Who  sheriff  can 
turn  out  under  this  section:  45  Ga  201-203  Section  .cited:  53  Ga.  142.  Where 
the  United  States  marshal  could  not  have  turned  out  complainants,  and  as  to 
injunction  in  such  cases:  57  Ga.  474.  Where  one  of  two  persons  in  joint  pos- 
session of  land,  not  affected  by  a  writ  of  possession  because  the  other  liable  to 
it:  54  Ga.  597.  Assignee  since  judgment  may  be  dispossessed,  but  not  one 
before  judgment:  63  Ga.  518,  519. 

Cannot  put  purchaser  in  possession  where  fi.  fa:  is  void.  Sheriff  cannot  dis- 
possess one  holding  adversely  to  defendant :  70  Ga.  542. 

Not  enjoined  from  putting  purchaser  in  possession  because  levy  excessive ; 
defendant  at  sale  and  offering  no  objection  :  92  Ga.  570. 

One  not  evicted  where  land  sold  under  tax  fi.  fa.  against  another,  unless 
privy  in  estate,  etc. :  95  Ga.  60. 

§5469.  (3652.)  Possession,  how  obtained.  If  the  purchaser  of  real**4817'4828- 
estate,  at  sheriff's  and  other  sales  under  execution,  shall  fail  to  make 
application  for  possession  thereof  until  the  next  term  of  the  superior 
court  after  such  sale  takes  place,  or  until  the  officer  making  such 
sale  goes  out  of  office,  such  possession  can  only  be  obtained  under  an 
order  of  said  superior  court. 

Stated,  and  as  to  agreement  by  purchaser  with  defendant  whereby  he  is  suf- 
fered to  remain  in  possession:  4  Ga.  193.     That  this  section  does  not  apply  to 
marshal  of  Atlanta  for  tax  due  city:  40  Ga.  51.     When  plaintiff  in  fi.  fa.  bids 
off  the  land :  20  Ga.  401. 
104 


5470-5472      NINTH  TITLE.— CHAPTER  6,  ARTICLE  5.  1650 

Writ  of  possession  and  rights  of  purchaser. 


§5470.  (3653.)  Widow  and  lessee  cannot  be  dispossessed.  The  widow 
of  the  defendant,  claiming  dower,  cannot  be  dispossessed  of  the  man- 
sion; nor  can  a  lessee,  whose  lease  is  older  than  the  judgment  under 
which  the  sale  was  made,  be  dispossessed  under  the  provisions  of  the 
two  preceding  sections. 

Widow  may  retain  possession  before  assignment  of  dower,  as  against  heirs 
and  purchasers:  3  Ga.  207.     Buys  subject  to  existing  lease:  6  Ga.  423. 

Ga.200.  §5471.  Purchaser  at  void  mortgage  sale.  A  purchaser  at  a  void  or 
irregular  judicial  sale  under  foreclosure  of  a  mortgage,  succeeds  to 
all  of  the  interests  of  the  mortgagee. 

Ga.  i.  §5472.  Defendant,  where  bound  by  void  sale.     Where  property  is  sold 

under  void  process  and  the  proceeds  are  applied  to  valid  liens  against 
the  defendant,  or  he  receives  the  benefit  thereof,  he  is  bound  thereby, 
if  present  and  not  objecting  to  the  sale. 

General  Note  on  Sales  under  Execution. 

Notes  from  Code  of  1882  : 

Agreement  between  purchaser  of  land  and  defendant,  that  purchaser  should 
hold  for  benefit  of  defendant:  31  Ga.  150.  Between  the  defendant  and  third 
party,  for  latter  to  buy  at  sale,  with  privilege  to  defendant  to  buy  back,  not 
void:  14  Ga.  238  ;  see  also  29  Ga.  67.  Between  mortgagor  and  mortgagee  who 
is  indorser  for  mortgagor,  for  mortgagee  to  buy  in  property  at  undervalue, 
not  illegal :  16  Ga.  416.  Between  debtor  and  creditor,  sheriff  selling  property 
by,  without  advertisement,  not  a  judicial  sale:  13  Ga.  485 ;  43/400. 

Attachment,  plaintiff  in,  enjoined  from  selling  attached  property,  violated 
injunction  by  being  present  at  the  sale  by  levying  officer,  etc. :  21  Ga.  127. 

Bankruptcy  of  defendant,  no  excuse  for  failure  of  sheriff  to  sell  property, 
when  :  40  Ga.  257. 

Bond  for  titles,  to  make  valid  sale  of  land  held  by,  for  purchase-money,  deed 
to  vendee  must  be  made,  filed,  and  recorded,  etc. :  53  Ga.  621 ;  22/116 ;  47/214 ; 
48/394. 

Crop,  sale  of  land  levied  on  carries  the  crop  growing  on  it,  and  sheriff  can- 
not limit  the  sale  by  announcement  that  the  rent  of  the  current  year  is  re- 
served :  65  Ga.  15. 

Defendant  in  fi.  fa.  not  entitled  to  money  raised  at  sheriff's  sale  (in  January, 
1868),  while  there  were  judgment  creditors  claiming  it:  38  Ga.  240. 

Dormant  judgment,  sale  under,  void:  24  Ga.  445. 

Executor,  sale  on  judgment  against,  de  bonis  testatoris,  purchaser  gets  good 
title :  8  Ga.  234. 

Forthcoming  bond,  failure  to  deliver  property,  etc.,  is  a  forfeiture  of:  29 
Ga.  110. 

Fraud,  bill  to  set  aside  sheriff's  sale  because  of,  on  part  of  purchaser,  must 
specify  particular  acts  of  fraud:  5  Ga.  4$0;  38/512.  Bill  charging,  in  sale,  and 
purchase,  under  execution,  by  defendant,  of  complainant's  property,  what  ad- 
missible as  proof,  etc. :  9  Ga.  137. 

Fraudulent  sale  by  sheriff,  and  ejectment  brought  for  the  property:  42  Ga. 
198. 

Fund  in  court,  arising  from  sale,  in  distribution  of,  court  is  governed  by 
principles  of  equity:  4  Ga.  161-170;  8/194,  195;  15/557.  Given  to  oldest  lien: 
27  Ga.  273;  40/171,  172;  43/475. 
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Grant,  purchaser  of  land  sold  by  sheriff  before,  gets  no  title:  12  Ga.  340; 
25/179. 

Half-interest,  undivided,  in  city  lots  old  when  whole  had  been  advertised: 
59  Ga.  414. 

Injunction,  staying  sale  under  execution,  not  granted  on  ground  judgment 
had  been  satisfied,  because  of  adequate  remedy  at  law,  but  otherwise  when 
payment  was  made  by  third  party  to  oppress  complainant,  etc. :  1  Ga.  12. 
Should  be  granted  to  stay  sale  under  execution  only  when  facts  alleged  in  the 
bill  would  not  constitute  a  defense  to  the  orignal  suit  on,  etc. :  30  Ga.  664.  Sale 
under  execution  not  enjoined  because  of  claims  that  will  cause  property  to  go 
at  reduced  price :  30  Ga.  933.  Plaintiff  in  execution  not  restrained  from  col- 
lecting his  money  out  of  one  of  defendants,  although  a  security  only  on  original 
debt:  32  Ga.  25.  Bill  for  injunction  to  restrain  sale  of  land  bought  by  trustee 
with  trust  fund  and  mortgaged  :  37  Ga.  392-396.  Bill  for  injunction  by  vendee 
to  prevent  sale  of  land  for  debts  of  vendor:  38  Ga.  191.  When  equity  will  not 
interfere  by,  with  purchaser  at  sheriff's  sale,  at  suit  of  purchaser  from  another 
claiming  adversely  :  31  Ga.  54. 

Intestate,  execution  on  judgment  obtained  against,  in  his  lifetime,  not  re- 
strained for  the  twelve  months:  10  Ga.  568. 

Joint  account,  purchase  at  sheriff's  sale  on,  by  three,  did  not  vitiate  the 
sale  by  the  agreement  entered  into :  30  Ga.  653. 

Lease,  purchaser  of  land  buys  subject  to,  when  older  than  the  judgment: 
6  Ga.  423. 

Liability  of  sheriff  parting  with  property  without  cash :  8  Ga.  153 ;  19/298 ; 
30/653. 

Lunatic,  sale  of  property  of,  under  judgment  against,  not  void  but  voidable  : 
23  Ga.  168. 

Officers'  cost,  sale  under  execution  for,  and  insolvent  purchaser  under,  en- 
joined, when  :  37  Ga.  636. 

Plaintiff  in  fi.  fa.  purchasing  land  sold  under  original  fi.  fa.  that  which  was 
enjoined,  gets  no  title,  etc. :  19  Ga.  527.  When  must- account  for  bid  on  other 
property  before  claiming  money  in  court:  20  Ga.  401.  Negligent  and  fraudu- 
lent failure  of,  to  place  fi.  fa.  in  hands  of  sheriff:  31  Ga.  393.  Bound  by  his 
statements  on  day  of  sale :  38  Ga.  458. 

Possession  by  mortgagor  after  mortgage  sale  and  purchase  by  mortgagee, 
badge  of  fraud  :  6  Ga.  365.  To  put  purchaser  at  sheriff's  sale  in,  the  officer  is 
not  justified  in  turning  out  any  one  but  defendant  in  execution,  his  heirs  or 
tenants:  8  Ga.  119. 

Presumption  that  seizure  of  property  sufficient  to  satisfy /L  fa.  has  satisfied 
it,  etc. :  20  Ga.  210.  Is,  when  sheriff  collects  money  on  fi.  fa.,  that  the  plaintiff 
got  it :  29  Ga.  67. 

Property  not  levied  on,  sale  of,  by  sheriff,  illegal:  17  Ga.  187. 

Publication,  as  to,  of  sale  by  sheriff:  50  Ga.  207. 

Purchaser  refusing  to  comply  with  terms  of  sale,  etc.,  equity  will  not  com- 
pel specific  performance :  5  Ga.  400.  Gets  no  title,  if  sheriff  had  no  power  to 
sell:  23  Ga.  366.  Bill  by,  against  sheriff  and  defendant  in  fi.  fa.  and  plaintiff 
in  fi.fa.,  after  failure  of  title :  18  Ga.  551.  Of  mortgaged  property,  has  no  right 
to  compel  mortgagee  to  resort  first  to  that  part  of  property  remaining  in  mort- 
gagor's hands :  18  Ga.  476. 

Rescission  of  sale  ordered  where  sheriff  by  mistake  proclaimed  sale  for  pur- 
chase-money :  25  Ga.  89.  Ordered  where  sheriff  divided  lots  so  as  to  cause 
wanton  and  gross  injury  to  defendant's  property  :  52  Ga.  164. 

Set  aside,  sale  by  sheriff  was,  when  he  fraudulently  refused  to  cry  a  bid  and 
knocked  off  property  at  a  lower  bid :  21  Ga.  363-365. 


5472  NINTH  TITLE.— CHAPTER  6,  ARTICLE  5.  1652 

Writ  of  possession  and  rights  of  purchaser. 

Sheriff's  deed,  property  must  be  described  in,  with  reasonable  certainty, 
etc. :  10  Ga.  74.  First  recorded,  has  same  preference  as  if  bought  directly  from 
debtor  himself :  10  Ga.  253.  To  purchaser,  paying  money  and  receiving  it,  mat- 
ters not  whether  return  of  the  execution  be  imperfect,  or  not  made  at  all,  etc. : 
11  Ga.  423.  Difference  between,  and  administrator's  deed,  etc.:  11  Ga.  427. 
Recorded  in  time,  holder  of,  affected  by  possession  of  land  held  adversely, 
although  deed  is  not  recorded  in  time :  19  Ga.  335. 

Title,  sheriff  cannot  bind  executor,  debtor,  etc.,  nor  is  sheriff  liable  for  the 
title  or  soundness  of  property  sold,  in  absence  or  warranty  or  fraud  :  8  Ga.  236. 
Of  purchaser  at  sheriff's  sale,  depends  on  lien  of  judgment  on  the  property 
purchased  :  24  Ga.  40. 

Trover,  pending  action  of,  the  property  was  sold  under  fi.fa.  against  the  de- 
fendant, plaintiff  recovered,  sale  void:  28  Ga.  482.  Will  lie  for  property  of 
stranger  sold  under  execution  by  United  States  marshal :  35  Ga.  136. 

Trustee  buying  in  land  at  undervalue,  compelled  to  convey  to  cestui  que  trust 
on  terms :  30  Ga.  954. 

Vendee  of  land  encumbered  with  judgment,  entitled  to  surplus  when  land 
is  sold  to  satisfy  the  judgment :  28  Ga.  252. 

Notes  from  decisions  since  Code  of  1882  : 

Plaintiff  in  fi.fa,  purchasing  and  then  ejected  because  fi.  fa.  void,  not  main- 
tain bill  here  against  older  fi.  fa.  holder  who  got  the  money,  et  al.:  66  Ga.  11. 

Sheriff's  deed,  though  unaccompanied  by  judgment  or  fi.  fa.,  good  color  of 
title  :  68  Ga.  767  ;  see  also  22  Ga.  56. 

Purchaser  at  sheriff's  sale  must  show  good  levy  as  muniment  of  title :  69 
Ga.  684. 

Sale  set  aside  where  sheriff  colluded  and  discouraged  bidding ;  selling  to  son- 
in-law  at  grossly  inadequate  price,  and  abusing  process  by  improper  division 
of  lands-.  Courts  have  full  power  to  correct  wrongs,  errors  and  fraud  in  sale 
under  process  :  72  Ga.  638. 

Order  that  sale  under  fi,.  fa.  or  decree  be  reported  to  chancellor  for  con- 
firmation, valid.  Confirmation  at  sale  necessary,  where  order  of  court  so 
provides,  and  purchaser  has  notice  :  70  Ga.  309. 

Sheriff's  deed  not  admissible  in  evidence,  where  no  judgment  or  execution 
on  which  predicated :  75  Ga.  375. 

Sale  under  satisfied  execution,  fraudulent  and  void:  79  Ga.  758.  Sale  pro- 
claimed by  purchaser  to  be  subject  to  homestead  right  of  defendant  in  execu- 
tion, void,  if  purchaser  afterwards  procured  sheriff's  deed  in  fee:  79  Ga.  758. 

Sale  under  two  fi..  fas.  at  once  (common-law  and  tax  fi.fa.),  not  void.  Tax  fi. 
fa.  dominates  character  of  sale,  and  land  redeemable  by  refunding  whole 
amount  paid  by  purchaser:  81  Ga.  247. 

Where  dower  not  reserved  in  levy,  but  reserved  in  sale  and  sheriff's  deed, 
reversion  effectually  conveyed :  81  Ga.  254. 

Sale  without  seizure,  property  not  at  place  of  sale,  void :  81  Ga.  340. 

Where  homestead  applied  for,  sheriff  sells  subject  to  homestead  if  granted : 
91  Ga.  132.     See  "Homesteads." 

Proceeds  of  sheriff's  sale  awarded  to  older  judgment  here,  although  younger 
based  on  debt  secured  by  deed  under  section  2771 :  91  Ga.  137. 

Purchaser  at  sheriff's  sale  under  judgment  against  maker  of  security-deed, 
gets  no  interest  except,  perhaps,  equity  of  redemption  :  91  Ga.  138. 

Judgment  against  grantor  in  security-deed,  rendered  after  deed  made,  not 
enforceable  by  levy  and  sale  of  the  land,  until  title  redeemed:  62  Ga.  623; 
65/689 ;  69/552,  614. 
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Writ  of  possession  and  rights  of  purchaser. 

Demurrer  sustained  to  sheriff's  petition  to  rescind  sale,  sheriff  showing  no 
interest  in  rescission  :  91  Ga.  338. 

Plaintiff's  agreement  to  postpone  sale,  communicated  to  sheriff  and  to  pur- 
chaser after  lands  knocked  down,  not  affect  purchaser's  title:  91  Ga.  367,  368. 

Purchaser  at  sheriff's  sale  had  good  title  against  claimant,  after  seven  years 
adverse  possession,  although  sheriff's  deed  obtained  by  fraudulent  promise:  91 
Ga.  368. 

Land  sold  under  general  judgment  is  subject  to  older  mortgage,  but  not  to 
general  judgment  on  mortgage  debt :  92  Ga.  683. 

Execution  sale,  which  would  pass  no  title  and  would  further  complicate  the 
relations  of  parties,  enjoined  :  92  Ga.  683. 
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TENTH  TITLE. 

t 

%0  >U^Ui        k^    '  9  New  Trials. 


CHAPTER  1 

BY    WHOM    AND    FOR    WHAT   CAUSES    ALLOWED. 

ACobt>9503       §5473.   (3711.)    What  courts  can  grant.     New  trials  can  be  granted 
$57053' 5847'  ky  the  superior  and  city  courts  only. 

For  notes  on  new  trials  from  criminal  cases  see  section  1055  et  seq.,  of  Penal 
Code. 

Stated :  6  Ga.  174.  And  not  too  late  because  made  after  previous  motion  to 
set  aside  judgment  has  been  denied :  59  Ga.  105. 

Justice  court  cannot  grant  new  trial :  69  Ga.  844. 

Justice  of  the  peace  cannot  set  aside  his  own  judgment  and  grant  new  trial, 
but  may  treat  void  judgment  as  nullity :  68  Ga.  455 ;  see  also  55  Ga.  410. 

$$4334,5705.  §5474.  (3712.)  Superior  court  may  correct  errors,  etc.  The  several 
superior  courts  of  this  State  shall  have  power  to  correct  errors  and 
grant  new  trials  in  any  cause  or  collateral  issue  depending  in  any  of 
the  said  courts,  in  such  manner  and  under  such  rules  and  regula- 
tions as  they  may  establish  according  to  law  and  the  usages  and  cus- 
toms of  courts. 

Where  this  authority  will  be  controlled  by  Supreme  Court :  31  Ga.  365.  Sec- 
tion referred  to  and  construed  :  49  Ga.  343.  Where  new  trial  properly  granted, 
verdict  contrary  to  charge  of  court :  49  Ga.  622.  Where  could  not  set  aside 
verdict  without  brief  of  evidence  being  filed :  50  Ga.  595. 

New  trial  granted  on  terms,  and  court  holding  that  party  had  not  complied, 
should  have  granted  further  time  here:  67  Ga.  731,  732. 

May  grant  new  trial  on  terms,  or  if  terms  refused  in  advance,  may  refuse 
new  trial :  $8  Ga.  12. 

Conditional  grant  of  new  trial,  with  alternative  to  write  verdict  down  to  a 
stated  sum,  error,  when  :  94  Ga.  30. 

Not  competent  to  correct  error  in  decree  by  motion  for  new  trial :  76  Ga.  36. 

Power  to  correct  its  errors  and  grant  new  trials,  inherent  in  superior  court: 
75  Ga.  280. 

Ordered  that  decree  be  amended,  or  new  trial  granted,  where  jury  found 
$100  more  rent  than  evidence  warranted  :  76  Ga.  46. 

In  claim  case,  court  erroneously  dismissing  levy,  may  correct  error,  by  re- 
instating case  at  same  term:  86  Ga.  777. 
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New  trials ;  by  whom  and  for  what  causes  allowed. 

After  term,  judge  cannot  correct  patently  erroneous  decree  rendered  with- 
out jury  on  agreed  facts :  91  Ga.  127. 

Plaintiff's  deed  held  forgery,  and  main  case  nonsuited;  new  trial  granted 
on  issue  of  forgery,  and  judgment  of  nonsuit  set  aside :  95  Ga.  730. 

§5475.  (3723.)  Rides  nisi  must  be  served.  In  all  applications  for  a  ^ct^878"9> 
new  trial  the  opposite  party  shall  be  served  with  a  copy  of  the  rule 
nisi,  unless  such  copy  is  waived.  The  clerks  of  the  superior  courts 
of  this  State  shall  not  be  required,  except  by  order  of  the  presiding 
judge,  to  enter  upon  the  minutes  of  said  courts  motions  for  new 
trials  in  cases  tried  therein,  but  said  .motions  shall  be  filed  in  office 
as  other  papers,  and  shall  be  recorded  together  with  the  other  plead- 
ings in  said  cases  when  the  same  are  finally  disposed  of,  as  now 
required  by  law. 

As  to  hearing  by  consent  and  the  twenty  days  notice :  21  Ga.  216 ;  30/677. 
Section  referred  to  and  construed  :  51  Ga.  198,  199.  As  to  the  rule  nisi:  56  Ga. 
468;  55/458. 

Notice  only  necessary  where  nisi  returnable  in  vacation  or  subsequent  term  : 
69  Ga.  782. 

Service  of  nisi  inferred  from  appearance  of  party  or  counsel,  etc. :  69  Ga. 
782. 

Absence  of  rule  nisi  cannot  be  urged  for  first  time  in  Supreme  Court.  Rule 
nisi  waived  where  respondent  served  with  motion  and  took  part  in  the  hear- 
ing :  70  Ga.  717. 

It  was  error  to  dismiss  motion  as  not  filed,  where  judge  himself  handed  it 
to  clerk  for  filing  and  knew  that  the  default  was  the  clerk' ;.  But  where  mov- 
ant sought  for  delay  through  default  of  the  clerk,  dismissal  oroper :  73  Ga.  119. 

Rule  nisi  not  necessarily  separate  from  motior,  nor  £  ,ned  by  judge,  es- 
pecially where  service  acknowledged  :  82  Ga.  54. 

§5476.   (3724.)  A  supersedeas,  when.     A  mis  nisi  for  anew  trial  $5552. 
shall  not  operate  as  a  supersedeas,  unless  so  or    ^red  by  the  court,  in 
which  case  the  court  may  demand  bond  and  security  for  the  eventual 
condemnation-money,  when  the  exigency  of  the  case  requires  it. 

See  4  Ga.  102.  As  to  the  granting  of  a  supersedeas  being  a  matter  of  course  : 
47  Ga.  369.     When  no  supersedeas:  20  Ga.  14. 

§5477.   (3713.)    When  verdict  is  contrary  to  evidence.     In  any  case  Act  1799, 
when  the  verdict  of  a  jury  is  found  contrary  to  evidence  and  the 
principles  of  justice  and  equity,  the  presiding  judge  may  grant  a 
new  trial  before  another  jury. 

For  verdicts  for  damages  sustained,  or  set  aside  as  excessive,  see  "Damages," 
both  under  "Torts"  and  under  "Contracts." 

Section  cited  and  construed:  45  Ga.  543.  New  trial  not  granted  in  criminal 
case,  unless  the  law  violated,  or  no  evidence  to  support  verdict :  1  Ga.  610 ;  2/1 ; 
22/499 ;  35/75 ;  60/258.  Discretion  controlled  where  verdict  supported  by  law 
and  evidence:  43  Ga.  231,  395.  When  discretion  of  court  in  granting  or  refus- 
ing new  trial,  not  controlled:  2  Ga.  173;  53/579;  43/12-80;  34/375;  7/436; 
40/455.  New  trial  where  no  evidence,  or  verdict  clearly  against  the  evidence: 
4Ga.  428;  9/9;  13/320;  10/389;  11/461;  41/94.  Conflicting  evidence,  a  mere 
preponderance  of  evidence,  against  the  verdict,  not  sufficient  for  new  trial :  14 
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New  trials ;  by  whom  and  for  what  causes  allowed. 

Ga.  41;  8/306;  29/365;  10/350;  12/229,235.  Where  verdict  contrary  to  law 
and  charge  of  the  court,  new  trial  awarded:  9  Ga.  408;  4/193;  19/575.  Where 
contrary  to  law  and  evidence:  22  Ga.  194,499;  30/1.  Where  verdict  so  con- 
trary to  weight  of  evidence  as  to  show  bias  of  jury,  and  demands  a  new  trial: 
11  Ga.  461 ;  15/565  ;  32/464 ;  13/444.  When  discretion  of  court  as  to  where  pre- 
ponderance of  evidence  not  controlled :  43  Ga.  530 ;  16/27-30.  Verdict  of  jury 
contrary  to  the  only  evidence  on  the  point  to  which  their  finding  had  refer- 
ence :  14  Ga.  118.  AVhen  evidence  too  slight  and  unsatisfactory  to  authorize 
verdict:  17  Ga.  228;  29/75;  24/428.  Where  verdict  strongly  and  decidedly 
against  weight  of  evidence,  new  trial  granted:  40  Ga.  91 ;  24/412;  20/652; 
19/157,  417  ;  18/367  ;  36/362,  56  ;  26/438  ;  25/577.  When  not :  32  Ga.  474.  New 
trial  when  verdict  not  supported  by  the  evidence:  38  Ga.  264,  574,  293 ;  21/314 ; 
19/432,  575  ;  20/411 ;  31/737.  Justice  of  the  peace's  court :  22  Ga.  103.  Verdict 
contrary  to  evidence  ;  new  trial  awarded :  24  Ga.  591 ;  21/69 ;  26/438  ;  30/285, 
116;  22/582;  20/135,  671 ;  28/491.  Where  damages  greater  than  warranted  by 
the  evidence:  31  Ga.  309.  Where  there  was  sufficient  evidence  for  vindictive 
damages :  54  Ga.  224. 

See  notes  to  section  5482,  and  general  note  hereafter. 

Notes  from  decisions  since  Code  of  1882  : 

Certiorari,  evidence  in  justice  court  conflicting,  not  error  for  superior  court 
to  sustain  certiorari  and  grant  first  new  trial :  76  Ga.  723.  Supreme  Court  will 
not  reverse  judgment  refusing  certiorari,  unless  it  should  affirmatively  appear 
that  verdict  of  jury  was  contrary  to  law:  80  Ga.  105. 

Conditional  refusal,  where  recovery  against  three  joint  contractors,  cannot 
refuse  new  trial  on  condition  that  plaintiff  release  judgment  as  to  one  defend- 
ant, etc. :  68  Ga.  605. 

Court  reluctant,  rule  that  Supreme  Court  reluctant  to  interfere  with  verdict 
as  contrary  to  law  and  evidence,  not  applicable  where  approved  by  judge  who 
did  not  try  case:  68  Ga.  835. 

Damage  suit,  verdict  for  plaintiff  was  contrary  to  evidence  in  railroad  dam- 
age case,  here:  91  Ga.  598-600;  see  "Damages"  under  "Torts." 

Decree,  if  verdict  right,  errors  in  decree  not  necessitate  new  trial ;  errors 
should  be  excepted  to  and  corrected :  67  Ga.  43. 

Discretion,  where  judge  below  refused  new  trial  on  this  ground,  discretion 
interfered  with  by  Supreme  Court,  because  different  judge  presided  at  the 
trial:  68  Ga.  534.  No  abuse  of,  in  refusing  new  trial,  evidence  conflicting:  76 
Ga.  590,  602,  669.  No  abuse  of,  in  granting  new  trial,  where  under  evidence 
verdict  might  be  either  way :  80  Ga.  593.  In  refusing  new  trial,  evidence  con- 
flicting, not  interfered  with :  85  Ga.  867,  869. 

Ejectment,  verdict  for  plaintiff  who  showed  no  possession  of  land  against 
defendant  showing  prescriptive  title,  contrary  to  evidence :  71  Ga.  865. 

Evidence  conflicting,  verdict  supported  by  evidence,  though  conflicting,  and 
approved  by  presiding  judge,  new  trial  refused  by  Supreme  Court:  76  Ga.  630; 
see  also  80  Ga.  202,  360,  364,  604,  771.  Not  granted  where  sufficient  evidence  to 
support  finding,  though  conflicting:  77  Ga.  99,  87;  80/145,  266,  291,  297,  425, 
438,  524,  534,  591,  764.  Where  evidence  conflicting  and  law  properly  charged, 
new  trial  not  granted:  80  Ga.  212.  Evidence  conflicting,  but  sufficient,  verdict 
not  disturbed:  84  Ga.  73,  142,  174,  420,452,459,  558,  513,  759;  76/44,  93,  319. 
Though  weight  apparently  against  verdict :  76  Ga.  96 ;  77/99.  Mere  conflict 
of  evidence  is  for  jury :  91  Ga.  158 ;  76/101.  Credit  to  be  given  conflicting  tes- 
timony is  for  jury  :  66  Ga.  254. 

Evidence  insufficient  to  support  verdict:  91  Ga.  752,  760. 
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New  trials ;  by  whom  and  for  what  causes  allowed. 

Exceptions,  that  jury  found  contrary  to  specific  charges  of  court,  are  in- 
cluded in  ground  that  verdict  contrary  to  law,  and  it  is  unnecessary  to  specify  : 
80  Ga.  291,  692. 

Excessive  verdict,  as  to  setting  aside  verdict  for  damages  as  excessive:  68 
Ga.  219.     See  notes  to  sections  3907  and  3803. 

First  grant,  where  evidence  conflicting  and  court  granted  first  new  trial, 
Supreme  Court  will  not  interfere :  80  Ga.  344,  736.   See  notes  to  section  5483. 

"General  countenance"  of  case  may  be  looked  to  in  considering  motion  for 
new  trial :  69  Ga.  535. 

Granted,  where  verdict  contrary  to  law  and  evidence:  69  Ga.  78;  80/631. 
Or  unsupported  by  evidence:  76  Ga.  532.  Because  verdict  contrary  to  evi- 
dence, and  ends  of  justice  promoted:  69  Ga.  297,  311,  355.  Where  testimony 
wholly  fails  to  make  out  case  stated  in  declaration,  new  trial  granted  defend- 
ant: 80  Ga.  629,  807.  Special  contract  for  shipment  valid,  and  jury  having 
found  upon  basis  of  general  liability,  verdict  contrary  to  law  and  evidence :  91 
Ga.  377.  Granted  as  to  one,  and  refused  as  to  another,  under  the  evidence :  91 
Ga.  786.    Grant  was  error,  here :  76  Ga.  709. 

Improper  judgment,  on  a  proper  verdict,  no  ground  for  new  trial;  judg- 
ment should  be  excepted  to:  70  Ga.  350. 

Jury,  question  of  fact  here  properly  submitted,  and  finding  not  disturbed: 
80  Ga.  343. 

Motion  for  new  trial,  question  whether  verdict  supported  by  evidence  can 
be  made  only  by  motion  for  new  trial :  69  Ga.  725 ;  76/342  ;  84/217 ;  85/235,  109. 

Party  not  hurt,  not  granted  at  instance  of  defendant  because  verdict  too 
small :  69  Ga.  754,  772.    Not  heard  to  complain  of  verdict :  76  Ga.  19. 

Preponderance,  error  for  court  to  grant  new  trial  where  preponderance  of 
evidence  sustains  verdict :  80  Ga.  302. 

Presumption,  that  officer  took  proper  bonds  in  claim  case,  supported  by  his 
evidence,  not  overcome  by  evidence  of  plaintiff's  attorney  to  contrary:  80  Ga. 
669. 

Refusal  error,  verdict  wholly  without  evidence  to  support  it,  new  trial  im- 
properly refused:  75  Ga.  149.  Verdict  wrong  under  evidence,  refusal  of  new 
trial  is  error:  84  Ga.  456. 

Refusal  of  new  trial  not  controlled,  if  sufficient  evidence  on  which  to  base 
verdict:  77  Ga.  270,  488,  312. 

Refused,  where  judge  did  not  abuse  discretion  in  refusing  new  trial  on 
ground  that  verdict  contrary  to  law  and  evidence:  69  Ga.  535.  Not  granted 
where  evidence  on  which  verdict  could  be  based:  77  Ga.  176.  Not  granted 
when  evidence  demanded  the  verdict :  93  Ga.  515. 

Second  verdict,  verdict  set  aside  as  contrary  to  evidence,  though  second 
verdict  for  same  party :  85  Ga.  212.  Second  verdict  considered  more  favorably 
by  reviewing  court  than  first :  81  Ga.  336 ;  79/635.  Error  to  grant  new  trial 
after  two  concurrent  verdicts  on  conflicting  evidence  and  no  error  in  court's 
rulings:  76  Ga.  838.  Refusal  of  new  trial  not  interfered  with  after  second 
verdict  for  plaintiff  upon  sufficient  evidence :  76  Ga.  107.  Although  two  ver- 
dicts for  defendant,  new  trial  granted  where  verdict  clearly  contrary  to  evi- 
dence: 80  Ga.  343.  Where  two  concurrent  verdicts  on  question  of  fraud,  evi- 
dence taken  most  strongly  in  favor  of  prevailing  party :  80  Ga.  408.  New  trial 
properly  granted  here,  though  two  successive  verdicts:  77  Ga.  301. 

Special  verdict,  where  verdict  is  special,  objection  to  it  should  be  specific: 
71  Ga.  544. 

Suit  against  administrator,  verdict  for  plaintiff  not  required,  for  balance 
due,  because  plaintiff's  receipt  on  account,  stating  balance,  found  in  deced- 
ant's  pocket-book,  etc. :  69  Ga.  288. 
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Third  verdict,  controversy  being  on  facts  alone,  third  verdict  for  plaintiff 
not  disturbed,  if  not  unsupported  by  the  evidence:  86  Ga.  229. 

Trover,  verdict  set  aside  for  want  of  evidence  in  trover  suit  for  money,  pro- 
ceeds of  cottonseed  sale :  92  Ga.  686. 

Verdict  proper,  where  verdict  in  accordance  with  law  and  evidence :  80  Ga. 
644,  667,  767. 

Act|61853"4'  §5478.  (3714.)  Illegal  evidence  a  ground.  The  superior  courts  may 
grant  new  trials  in  all  cases  when  any  material  evidence  may  be 
illegally  admitted  to,  or  illegally  withheld  from,  the  jury  against 
the  demand  of  the  applicant. 

Illegal  evidence  admitted  at  instance  of  excepting  party :  63  Ga.  616  ;  39/119 ; 
59/812.  Not  for  immaterial  evidence  refused  or  admitted  :  58  Ga.  545  ;  61/392 ; 
27/207,  266.  No  new  trial  for  illegal  evidence  where  sufficient  testimony  out- 
side of  that  to  authorize  verdict:  39  Ga.  119;  23/292;  22/307;  11/331;  1/574; 
14/43;  20/1,  581;  10/209,  253;  30/857;  60/258,  547.  Where  material  testimony 
excluded:  30  Ga.  220;  6/325;  11/195;  47/492.  New  trial  for  illegal  evidence 
admitted:  18  Ga.  702;  44/124;  43/601;  42/265;  40/529;  8/201.  New  trial  not 
generally  granted  because  irrelevant  testimony  admitted :  16  Ga.  368.  Illegal 
question  asked,  yet  if  answer  unexceptionable,  judgment  will  not  be  reversed : 
11  Ga.  124.  Not  for  illegal  evidence  suffered  to  go  before  jury  without  objec- 
tions: 25  Ga.  144;  23/57;  51/470;  53/168-170;  9/9,121;  55/416;  61/402;  19/294; 
33/4 ;  26/465 ;  54/208  ;  39/708.  Where  immaterial  legal  evidence  omitted  or  ad- 
mitted, no  ground  for  new  trial :  27  Ga.  266 ;  14/657  ;  30/968 ;  33/459. 

Admissible  for  some  purposes,  where  testimony  is,  but  not  for  others,  ad- 
mitted generally,  and  judge  granted  new  trial,  not  disturbed:  69  Ga.  756. 

Admitted  erroneously,  declarations  of  former  owner  of  land,  made  after  part- 
ing with  title,  being  admitted,  new  trial  granted :  72  Ga.  117. 

Admitted  without  objection,  and  such  evidence  showing  several  liability, 
verdict  against  one  of  two  partners  sued,  not  set  aside :  68  Ga.  258.  Not  granted 
for  admission  of  letters  objected  to  when  first  offered  and  ruled  out,  but  when 
offered  again  not  objected  to :  75  Ga.  874.  Evidence  objectionable  as  not  sup- 
ported by  pleadings,  objection  should  be  made  when  evidence  offered:  91  Ga. 
590,  591.  Admission  of  evidence  not  cause  for  new  trial  unless  objected  to:  92 
Ga.  394.  Exceptions  to  admission  of  evidence  not  considered,  unless  they 
show  that  objection  made  thereto:  76  Ga.  102.  Must  appear  that  objection 
made  in  court  below :  80  Ga.  408,  644.  Objection  to  evidence  at  time  not  shown, 
new  trial  refused :  84  Ga.  638.  New  trial  not  granted  because  irrelevant  let- 
ters admitted,  where  no  objection  at  trial :  91  Ga.  90.  Evidence  admitted  with- 
out objection,  party  may  afterwards  move  to  rule  it  out:  95  Ga.  182.  Illegal 
evidence  admitted  without  objection,  general  objection  thereafter  to  all  such 
evidence,  no  new  trial :  95  Ga.  321. 

Brief  of  evidence,  rejected  evidence  not  part  of,  but  must  be  shown  in  mo- 
tion or  bill :  77  Ga.  176 ;  94/436,  463 ;  97/375,  452. 

Clerical  omission  in  declaration,  not  basis  of  objection  to  admissibility  of 
evidence :  84  Ga.  279. 

Erroneous  reason,  evidence  properly  rejected,  though  for  a  wrong  reason, 
no  new  trial :  72  Ga.  539. 

Evidence  excluded,  upon  objection,  but  afterwards  let  in,  counsel  under- 
standing his  objection  to  continue  and  court  the  contrary,  new  trial:  66  Ga. 
543. 

Ground  of  objection  to  admission  of  evidence  not  shown,  not  considered :  84 
Ga.  69,  234.     See  notes  to  section  5527.    Exception  as  to  admission  of  testimony 
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not  considered  by  Supreme  Court  where  ground  not  stated  :  68  Ga.  832.  Objec- 
tion to  evidence  must  specify  grounds :  69  Ga.  82,  330 ;  70/168  ;  70/344,  385,  588 ; 
71/506;  75/532;  77/181,  90;  79/11;  85/835;  86/108,  430,  443.  Not  sufficient  to 
say,  in  assigning  error,  that  testimony  irrelevant:  80  Ga.  644.  Must  specify 
grounds  presented  when  objections  made:  83  Ga.207. 

Harmless  error,  not  granted  because  testimony  illegally  rejected,  where 
same  testimony  was  substantially  before  jury  any  way:  69  Ga.  317.  Admis- 
sion of  evidence  immaterial  or  harmless,  no  new  trial:  70  Ga.  39.  Deed  un- 
stamped and  unrecorded,  admitted  and  afterwards  withdrawn,  harmless:  70 
Ga.  168.  Admission  of  illegal  evidence,  in  support  of  what  is  conclusively 
proved  by  objecting  party's  previous  evidence,  not  work  new  trial :  73  Ga.  750. 
Not  granted  where  admission  of  irrelevant  testimony  not  shown  to  have  hurt 
movant :  75  Ga.  63.  Refusal  to  allow  counsel  to  withdraw  evidence  read  to 
jury,  if  error,  immaterial,  where  other  side  might  introduce  it :  75  Ga.  178.  Error 
in  admitting  illegal  evidence,  immaterial,  where  same  fact  proven  by  legal  tes- 
timony :  75  Ga.  258.  No  reversal  for  harmless  error:  77  Ga.  263.  Harmless  error 
in  admitting  certain  letters  in  evidence,  not  work  reversal :  92  Ga.  319,  338.  Ver- 
dict plainly  not  predicated  upon  illegally  admitted  evidence,  new  trial  not 
granted  because  thereof :  86  Ga.  351.  Neither  rejection  nor  admission  of  immate- 
rial evidence  cause  for  new  trial:  77  Ga.  693;  80/549.  Irrelevant  evidence,  in- 
juring neither  party,  will  not  warrant :  77  Ga.  42.  Refusal  to  admit  evidence  that 
railroad  employed  minor  against  consent  of  parent,  immaterial,  when  :  85  Ga. 
195.  Erroneous  admission  of  evidence  not  sufficient  to  change  result,  new  trial 
not  granted:  86  Ga.  108,531,  797.  Error  in  admitting  copy,  cured  by  subse- 
quent introduction  of  original  by  opposite  party :  86  Ga.  729.  Not  granted  for 
erroneous  admission  of  parol,  as  to  contents  of  bill  of  lading,  true  issue  being 
effect  of  indorsing  to  third  person  :  92  Ga.  105.  Not  granted  at  instance  of  plain- 
tiff, for  error  in  rejecting  evidence,  it  appearing  that  plaintiff's  cause  of  action 
barred:  92  Ga.  124.  Where  evidence  admissible  at  some  stage  of  case,  not 
good  ground  that  inadmissible  "at  that  stage" :  80  Ga.  644. 

Letters,  new  trial  granted  here  because  of  rejection  of  letters  testamentary  : 
80  Ga.  506. 

Motion  to  rule  out  evidence,  comprehending  both  admissible  and  inadmis- 
sible evidence,  should  be  denied :  94  Ga.  517. 

Objection  bad,  no  error  to  admit  evidence  where  valid  objection  not  made: 
75  Ga.  175.  Though  declarations  not  res  gestse,  admission  not  work  new  trial, 
unless  objected  to  on  proper  ground :  83  Ga.  83.  Not  granted  for  admission  of 
irrelevant  evidence  not  objected  to  on  this  ground,  but  upon  another  without 
merit :  91  Ga.  193. 

Objecting  party,  testimony  responsive  to  question  of,  properly  admitted :  77 
Ga.  181. 

Objection  withdrawn,  to  admission  of  testimony,  no  exception  can  be  taken : 
68  Ga.  260. 

Part  admissible,  objection  to  whole  matter  offered  in  evidence,  properly 
overruled,  though  parts  of  it  might  have  been  excluded  :  85  Ga.  159.  Rejection 
of  some  competent  evidence  will  not  necessarily  work  new  trial :  81  Ga.  94. 

Specifying  evidence,  part  of  testimony  objected  to,  should  be  specified  in 
motion  or  bill :  77  Ga.  193,90.  Complaints  as  to  admission  or  refusal  to  ad- 
mit evidence,  record  not  containing  evidence,  not  considered :  86  Ga.  574. 

Verdict  right,  though  admissibility  of  evidence  doubtful,  new  trial  refused 
where  admission  not  sufficient  to  work  reversal:  80  Ga.  527.  Not  granted  for 
admission  of  illegal  evidence  where  verdict  undoubtedly  right:  91  Ga.  591. 
Though  propriety  of  rejection  of  testimony  doubtful,  verdict  right,  not  set 
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aside:  84  Ga.  644.  Not  granted,  though  confession  improperly  admitted,  if, 
without  it,  verdict  demanded  :  77  Ga.  768. 

Who  may  complain,  party,  at  whose  instance  primary  evidence  rejected  and 
secondary  admitted,  cannot  complain:  85  Ga.  687. 

Withdrawn,  by  the  court,  not  inferred  in  civil  case  that  party  injured  by 
illegal  evidence  subsequently  ruled  out:  77  Ga.  350.  Withdrawal  of  evidence 
illegally  admitted,  cures  the  error  sufficiently:  79  Ga*.  2.  Illegal  testimony 
admitted  and  withdrawn,  with  caution  to  jury  not  to  regard  it,  new  trial  re- 
fused :  72  Ga,  770. 

^Ct4618584'  §5479.  (8715.)  For  erroneous  charge  to  jury,  etc.  A  new  trial  may 
1p7.8i56.  De  granted  in  all  cases  when  the  presiding  judge  may  deliver  an 
^43348' 4319'  erroneous  charge  to  the  jury  against  such  applicant  on  a  material 
point,  or  refuse  to  give  a  pertinent  legal  charge  in  the  language  re- 
quested, when  the  charge  so  requested  is  submitted  in  writing.  And 
in  the  trial  of  causes  in  any  of  the  courts  of  this  State,  either  party 
or  his  counsel  may  make  a  written  request  to  the  court  to  charge  the 
jury,  at  any  time  before  the  jury  retires  to  consider  of  their  verdict, 
and  without  submitting  the  same  to  the  counsel  of  the  opposite  party. 
Requests  to  the  court  to  charge  the  jury  in  writing  may  be  made  in 
any  case,  and  at  any  time  before  beginning  the  charge. 

Notes  from  Code  of  1882  : 

Ambiguity  in  remarks  of  court,  effect  of:  14  Ga.  137-142.  As  affecting  jury : 
25  Ga.  184.     Must  show  injury  to  the  party  :  32  Ga.  640,  390. 

Argument  of  court  as  to  a  fact  in  criminal  case,  error:  33  Ga.  287.  Charge 
should'not  be  argumentative :  58  Ga.  36. 

Aspects  of  case,  duty  of  court  to  charge  as  to  both,  etc.:  44  Ga.  129,  174; 
19/285. 

Counsel,  court  can  comment  on  legal  positions  of:  4  Ga.  294. 

Damages,  special,  in  slander,  when  charge  as  to,  was  error:  41  Ga.  538. 

Data,  when  sufficient  basis  of  charge:  57  Ga.  37. 

Decisions  of  Supreme  Court  read  by  counsel,  and  charge  that  is  law,  not 
error:  40  Ga.  107.  When  error  not  to  charge  in  words  of,  in  writing:  44  Ga. 
383.     When  reading  from,  wrong:  65  Ga,  506.     When  not:  12  Ga.  271. 

Doubt,  error  to  intimate,  as  to  competency  of  legal  testimony:  5  Ga.  86. 
Reasonable,  erroneous  charge  as  to:  10  Ga.  101. 

Duress,  charge  as  to,  not  error  in  this  case :  14  Ga.  403. 

Error,  slight,  no  new  trial  for,  etc. :  57  Ga.  479,  444 ;  50/143  ;  55/634 ;  60/138  ; 
29/136;  9/539.  Must  be  specially  set  forth,  etc.:  53  Ga,  682;  60/82;  62/158; 
24/604.    In  one  particular,  yet  verdict  right:  41  Ga.  187  ;  57/479. 

Exceptions,  to  charge  by  party  to  whom  it  was  more  favorable  than  the  law 
warrants,  overruled :  15  Ga.  205.  To  extra  charge,  no  new  trial  unless  charge 
wrong  as  a  whole:  62  Ga,  158. 

Evidence,  charge  sustained  if  justified  by:  21  Ga.  221;  22/418;  44/46. 
When  too  late  to  ask  court  to  charge  as  to  testimony  illegally  admitted :  9 
Ga.  359.  As  to  discrimination  as  to  proof  in  summing  up :  16  Ga.  38  ;  18/697. 
Restriction  of  jury  to  part  of  testimony  only,  error:  11  Ga.  286.  Error  for 
court  to  charge  there  is  conflict  of  evidence  when  that  is  denied:  30 Ga.  361. 
Materia]  evidence,  error  to  charge  so  as  to  exclude:  38  Ga.  252.  Circumstan- 
tial, defined :  57  Ga.  102.  Charge  that  the  law-writers  say  "a  chain  of  circum- 
stances cannot  lie,  but  a  witness  may,"  error :  54  Ga.  157-    Judge  should  state 
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what  would  shift  onus,  rather  than  when  it  is  shifted :  64  Ga.  662.  May  charge 
on  secondary,  when  not  objected  to :  20  Ga.  600.  As  to  charge  when  there  is 
conflict  of:  13  Ga.  54,  46 ;  45/138.  Charge  sustained  if  some  evidence  sustains 
it :  18  Ga.  13.    Charge  unauthorized  by  the  evidence :  36  Ga.  63. 

Facts,  charge  as  to,  that  did  not  exist,  error:  3  Ga.  256;  6/451;  7/496; 
8/114,  178;  9/310;  10/218,  362;  11/286;  14/135,  137,  216;  20/203;  21/271;  22/47, 
98;  29/207,405,  743;  30/271,  714;  32/396;  36/371;  44/28;  45/108;  46/308;  47/24, 
73  ;  48/44  ;  55/288  ;  60/78,  264,  284,  327,  368  ;  63/456.  Not  error  to  decline  giving 
charge  not  warranted  by  :  13  Ga.  315,  407  ;  15/205  ;  17/420,  575  ;  18/411 ;  19/203 ; 
22/237,  385,  399;  24/445,  454;  26/472;  30/22,  137;  32/453,458;  34/330;  35/241; 
37/497.  Misapprehension  of,  by  court,  calls  for  correction  :  11  Ga.  338.  Imma- 
terial or  admitted,  on  which  there  is  no  issue,  statement  of  the  court  not 
error:  30  Ga.  426.  Error  for  judge  to  charge  on  an  assumed  state  of:  44  Ga. 
28;  61/359. 

Homicide,  erroneous  charge  as  to  grades  of:  10  Ga.  101. 

Hypothetical  charge,  when  injurious,  error:  30  Ga.  944.  Judge  giving, 
must  include  all  that  might  be  important  to  defense,  etc. :  32  Ga.  515. 

Irrelevant,  charge  on  point  that  is,  when  not  error:  52  Ga.  531.  When  por- 
tion of  Code  charged  is :  63  Ga.  427.  As  to  law  that  is  irrelevant :  32  Ga.  370 ; 
33/50 ;  36/635. 

Issue  made  by  pleadings,  law  applicable  to,  should  be  given :  12  Ga.  100. 
Error  to  so  charge  jury  as  to  lead  their  minds  from :  15  Ga.  277. 

Jury,  if  style  of  charge  is  such  as  to  mislead,  new  trial:  1  Ga.  475;  30/241. 
Not  misled,  though  law  not  applicable,  no  new  trial:  41  Ga.  263;  33/207. 
Charge  defective  that  keeps  jury  from  giving  due  weight  to  circumstances, 
etc. :  17  Ga.  498.  Charge  erroneous  that  draws  evidence  on  which  party  relies 
from  jury :  24  Ga.  506.  Duty  of  court  to  reinstruct  jury  when  they  say  they 
are  in  doubt :  55 Ga.  697.  To  tell  jury  they  should  not  differ  from  court,  error: 
25  Ga.  527.  Charge  to  grand  jury  in  petit  jury's  presence:  59  Ga.  189.  That 
jury  must  find  for  plaintiff,  error :  21  Ga.  302.  Charge  must  actually  mislead 
jury,  to  be  ground  for  new  trial :  1  Ga.  475  ;  10/429';  19/335  ;  30/133. 

Law  of  the  case,  where  charge  and  refusal  misconceive:  44  Ga.  251.  Judge 
should  charge,  whether  asked  or  not :  17  Ga.  444. 

Law-book,  court  need  not  read  to  jury  when  handed  him :  58  Ga.  78 ;  62/337. 

Libelous,  to  charge  words  alleged  in  declaration  are  not,  error:  44  Ga.  383. 

Mistake,  charge  of  court  being,  must  be  corrected  :  30  Ga.  721. 

New  trial  granted  by  superior  court  because  of  failure  to  present  certain 
law  to  jury,  and  reversed  by  Supreme  Court :  44  Ga.  139.  New  trial  granted 
where  jury  found  against  charge:  52  Ga.  408;  9/408.  No  new  trial:  32  Ga. 
135,  420 ;  55/634,  44. 

Omission  to  charge  on  main  point,  ground  for  new  trial:  30  Ga.  102.  Acci- 
dental, when  not:  37  Ga.  102.  Charge  not  full,  but  right  as  far  as  it  went:  18 
Ga.  693.  When  not  full  enough,  additional  should  be  asked :  10  Ga.  253 ;  13/34 ; 
44/593;  48/545;  62/260. 

Opinion,  judge  should  not  express,  on  what  has  been  proven:  54  Ga.  229; 
56/365.     Having  expressed,  new  trial  ordered:  56  Ga.  527. 

Preliminary  remarks,  not  affecting  merits  of  cause,  no  new  trial  for:  7 
Ga.  139. 

Presumption  that  charge  was  erroneous,  when  :  56  Ga.  596.  Is  that  charge 
was  correct,  when  no  exception  :  57  Ga.  92. 

Part  performance,  erroneous  charge  as  to:  43  Ga.  576. 

Recharging  jury  in  criminal  case  must  be  in  presence  of  prisoner :  41  Ga. 
484;  51/567.  When  court  should  recharge :  55  Ga.  697.  Need  not  repeat 
charge :  17  Ga.  351 ;  58/500. 
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Eequest  to  charge  must  be  in  writing:  44  Ga.  593;  56/554,  555;  57/102; 
62/260 ;  66/189.  As  to  reading  to  jury  :  19  Ga.  404 ;  44/46 ;  38/304.  Refused 
because  not  pertinent:  42  Ga.  290.  Specially  on  material  fact  relied  on  by 
party,  should  be  complied  with  :  30  Ga.  55 ;  20/523  ;  17/205  ;  9/151.  Should  be 
granted  formally,  when  :  44  Ga.  46.  As  to  requests :  9  Ga.  151 ;  12/294 ;  32/310 ; 
60/319;  63/522;  62/306.  Refusal  of,  on  ground  of  no  evidence  to  support  it 
when  there  was,  error:  30  Ga.  891.  Proper  practice  not  to  read  to  jury  such 
as  are  refused :  56  Ga.  352.  In  inapt  words,  should  be  modified  :  15  Ga.  223 ; 
54/70.  "If  testator  might  have  seen"  attestation,  refusal  of,  error  in  this  case  : 
36  Ga.  625.  Refusal  of  written,  no  ground  for  new  trial:  58  Ga.  606.  No  re- 
quest made  on  trial  to  charge  jury  as  to  "notice,"  no  reason  for  granting  new 
trial :  38  Ga.  631.  Not  shown  to  be  in  writing,  and  court  charges  substantially 
as  requested,  not  error:  62  Ga.  306.  Refused,  should  not  be  read  to  jury:  60 
Ga.  484;  57/362;  56/352.  Oral  request  refused,  when:  28  Ga.  200;  38/304; 
54/231;  47/101.  Written,  should  charge  substance  of:  14  Ga.  286;  17/304; 
44/209,  638 ;  48/293.  When  should  have  been  given  without  qualification  :  37 
Ga.  289;  10/101.  When  not:  15  Ga.  223;  12/294;  66/446.  Withdrawal  of  re- 
quest: 24  Ga.  530.  Counsel's  duty  to  request  charges  on  material  points:  44 
Ga.  593.  Request  to  charge  in  writing  should  be  made  before  argument  is  be- 
gun :  54  Ga.  231.  Request  to  charge  should  not  be  read  aloud  where  refused  : 
56  Ga.  503 ;  57/448.  Judge  not  bound  to  read  marked  extracts  from  law-books : 
58  Ga.  79;  see  also  62  Ga.  337.  Must  be  in  writing  if  requested  ;  stenographic 
report  does  not  dispense  with  the  rule :  61  Ga.  401.  Court  may  make  written 
addition  to  request  and  read  both  :  63  Ga.  456.  No  oral  additions  :  57  Ga.  285  ; 
55/208 ;  60/484.  After  argument  on  law,  court  may  read  what  he  proposes  to 
charge:  64  Ga.  773.  Written  charge,  when  delivered,  becomes  an  office  paper: 
65  Ga.  756.     Need  not  be  given  in  writing  unless  requested:  65  Ga.  756. 

Supreme  Court,  allusions  to,  as  "jury  could  be  corrected,"  improper:  8 
Ga.  258.     So,  "if  the  court  errs,  there  is  a  higher  tribunal"  :  24  Ga.  161. 

Surprise  expressed  at  attempt  to  acquit,  objectionable:  7  Ga.  190. 

Verdict  being  in  conformity  with  erroneous  charge,  new  trial:  26  Ga.  701. 
That  verdict  is  contrary  to  charge,  and  charge  not  sent  up,  that  ground  not 
considered:  28  Ga.  186.  Not  affected  by  erroneous  charge,  no  new  trial:  41 
Ga.  675.  When  verdict  in  accordance  with  charge,  and  charge  on  controlling 
question  right,  affirmed:  33  Ga.  Sup.  98. 

Verification  of  charge,  etc.,  must  be  by  the  court:  66  Ga.  189. 

Withdraw  a  charge,  court  may,  at  instance  of  party  in  whose  favor  made:  24 
Ga.  530. 

Witnesses,  credibility  of,  charge  as  to,  correct:  48  Ga.  66.  As  to  calling 
names  of,  in  summing  up :  61  Ga.  322. 

Notes  from  decisions  since  Code  of  1882  : 

Abstract  principle,  set  forth  in  request,  too  general  to  aid  jury,  refused :  74 
Ga.  63. 

Admissions,  request  to  charge  that  "admissions  of  parties  must  be  closely 
scanned  and  received  with  care,"  erroneously  refused:  69  Ga.  438.  Request  to 
charge  that  although  party  might  not  have  proved  full  payment,  yet  if  other 
several  times  acknowledged  payment,  it  was  equivalent  proof,  refused  :  69  Ga. 
636.  Charge  proper  stating  that  admissions  should  be  scanned  with  care:  86 
Ga.  729.  Charge  correct  as  to  certain  written  admissions  of  parties,  not  con- 
strued as  ruling  upon  admissions  elsewhere  made  in  pleadings  or  evidence:  86 
Ga.  50. 

Approval  of  charge,  alleged  charges  and  refusal  to  charge  not  verified  by 
court,  how  far  considered :  66  Ga.  190.    What  court  charged  or  failed  to  charge 
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must  be  authenticated  by  judge,  not  by  affidavits  of  other  persons:  91  Ga.  164. 

Argumentative  charge  was  error  here :  75  Ga.  167. 

Assume  conflict  in  evidence,  charge  should  not,  where  none  exists :  92  Ga. 
77. 

Bankruptcy,  charge  concerning  proceedings  in  bankrupt  court,  erroneous 
where  court's  jurisdiction  ended  leaving  parties  in  same  position  as  if  no  pro- 
ceedings were  had :  76  Ga.  219.  Not  granted  for  refusal  to  charge  that  bank- 
rupt could  not  withdraw  illegality  without  assignee's  consent,  there  being  no 
evidence  to  warrant  charge :  69  Ga.  284. 

Charge,  exceptions  to  portions  construed  with  entire  charge:  66  Ga.  659, 
660.  Charge  taken  alone  seeming  objectionable,  no  new  trial  if  proper  with 
context :  66  Ga.  447.  Some  instances  where  new  trial  will  be  granted  on  ac- 
count of  charge :  69  Ga.  440.  New  trial  granted  for  erroneous  charge  on  ma- 
terial point :  80  Ga.  308.  Charge  allowing  improper  interest,  corrected  by 
writing  off  excess,  no  new  trial :  67  Ga.  600.  Charge  proper,  as  to  effect  of  evi- 
dence admitted  without  objection,  which  was  not  admissible  without  amend- 
ment of  pleadings  :  69  Ga.  252.  Whether  failure  to  make  charge  more  explicit 
was  error,  depends  on  legality  as  given :  67  Ga.  624.  Not  granted  at  defend- 
ant's instance,  for  erroneous  charge  not  hurtful  to  defendant:  67  Ga.  697. 
Charge  here  covered  the  law,  and  verdict  right,  new  trial  refused :  69  Ga.  137. 
Charge  correct  in  abstract,  but  not  applicable  to  facts,  or  misleading,  new 
trial  granted  :  69  Ga.  507.  Referring  to  what  was  said  in  argument,  in  a  way 
tending  to  indorse  it,  bad  practice,  but  not  cause  for  new  trial  here:  70  Ga. 
714.  Summing  up  evidence,  circumstances  supporting  one  theory  appearing 
more  numerous  than  those  supporting  the  other,  no  new  trial,  the  facts  justi- 
fying: 75  Ga.  800.  Charge  was  unexceptionable  here:  76  Ga.  41.  Charge  here 
in  language  of  Code,  correct:  80  Ga.  266.  After  charging  correct  principle 
under  which  plaintiff  might  recover,  error  to  add  "unless  other  good  defense 
was  established  by  the  evidence,"  etc. :  76  Ga.  219.  Charge  tending  to  with- 
draw consideration  from  main  question  and  substituting  others,  error:  76  Ga. 
246.  Instruction  to  try  case  by  evidence,  not  by  what  counsel  said  in  argument, 
proper  and  sufficient  here :  82  Ga.  740.  Charge  proper  as  to  burden  of  proof, 
preponderance  of  evidence,  weight  to  be  given  testimony  of  witnesses,  etc. : 
95  Ga.  61,  68.     Contentions  of  both  sides  properly  charged  on:  85  Ga.  678. 

Construing  charge,  particular  part  of  charge  excepted  to  must  be  taken  in 
connection  with  context :  65  Ga.  756.  Ordinarily  general  charge  may  be  in- 
voked to  cure  defect  in  special  branch  of  charge — not  so  here:  68  Ga.  745. 
Where  extract  from  charge  erroneous  when  considered  alone,  but  perfectly 
fair  when  taken  in  connection  with  other  parts :  76  Ga.  700 ;  see  also  70  Ga. 
435.  One  part  explained  by  adding  "I  mean  so  and  so,"  or  "in  other  words"  : 
75  Ga.  675,  676.  If  entire  charge  taken  together  be  sound  and  full,  that  parts 
of  it  are  objectionable,  not  require  new  trial:  79  Ga.  1.  Charge  that  might 
have  effect  of  excluding  facts  throwing  light  on  disputed  question  of  fraud, 
error:  76  Ga.  712.     See  also  "Issues,"  and  "Sufficiency  of  Charge,"  infra. 

Contentions,  judge's  charge,  stating  what  parties  insist  upon,  means  what 
they  contend  for,  as  parties,  not  what,  the  evidence  shows :  86  Ga.  50.  Facts 
closely  contested,  charge  should  state  theory  of  each  side  with  equal  explicit- 
ness  and  fairness:  74  Ga.  318.  Charge  detailing  facts  favorable  to  plaintiff 
should  not  merely  use  general  terms  as  to  defendant:  87  Ga.  402. 

"Contrary  to  charge,"  objection  that  verdict  was,  amounts  to  no  more  than 
contrary  to  law:  72  Ga.  173. 

Contributory  negligence,  charge  on,  in  suit  against  railroad:  85  Ga.  297. 
Charge  on,  not  authorized  here :  75  Ga.  719. 
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Credibility  of  witnesses  (see  also  "Impeachment,"  infra),  charging  on  rules 
as  to,  not  essential  if  not  requested:  88  Ga.  421. 

Custom,  charge  as  to  binding  custom,  reversible  error,  when  no  evidence  of 
such  custom:  69  Ga.  341. 

Doubt,  charge  "if  you  have  any  doubt  whether  plaintiff's  case  made  out, 
defendant  entitled  to  verdict,"  etc.,  erroneous:  84  Ga.  592. 

Encomium  on  law  requiring  extraordinary  diligence  from  carriers,  improper, 
though  not  reversible  error :  76  Ga.  772. 

Erroneous  charge,  resulting  in  verdict  excessive  in  ascertained  amount, 
new  trial  refused  if  excess  written  off:  86  Ga.  50. 

Evidence  admitted  without  objection,  charged  on,  though  inadmissible  un- 
der the  pleadings:  74  Ga.  534;  69/251,  252. 

Exceptions  to  entire  charge  not  considered  unless  charge  wrong  as  a  whole: 
65  Ga.  571.  Errors  must  be  specified:  70  Ga.  87.  Exceptions  must  be  spe- 
cific: 72  Ga.  480;  see  also  notes  to  section  5527.  Exception  that  "charge  as  a  whole 
is  not  a  full  and  fair  presentation  of  the  law  of  the  case,"  not  sufficiently  spe- 
cific: 80  Ga.  642.  Assignment  that  whole  charge  error,  not  sustained,  unless 
wholly  illegal  and  wrong:  66  Ga.  81.  Exception  to  failure  to  charge  fully  on 
certain  point,  and  neither  what  was  given  nor  omitted  appearing,  exception 
not  considered :  68  Ga.  455.  Exceptions  did  not  specifically  point  out  errors  in 
charge:  76  Ga.  421.  When  judge  certifies  that  requests  were  covered,  and 
charge  is  not  in  the  record,  Supreme  Court  refuses  new  trial:  71  Ga.  254. 
Where  whole  charge  not  sent  up,  presumed  correct  as  to  express  warranty, 
and  no  error  to  refuse  charge  as  to  implied  warranty :  71  Ga.  470.  Whole 
charge  not  sent  up,  presumed  correct  in  other  respects  than  one  excepted  to : 
71  Ga.  619 ;  80/408.  Improper  to  except  to  extract  from  charge  isolated  from 
context,  etc. :  90  Ga.  470 ;  92/296.  Ground  of  motion  for  new  trial  complain- 
ing of  charge,  not  considered  where  alleged  error  not  specified:  76  Ga.  602. 
Where  long  extract  excepted  to  and  error  not  specified,  new  trial  not  granted 
if  part  of  extract  correct :  76  Ga.  664. 

Expert,  charge  stating  fully  what  was  expert  testimony,  not  erroneous  for 
not  stating  that  a  certain  witness  was  offered  as  expert :  84  Ga.  73. 

Failure  to  charge  (see  also  "Requests,"  infra),  new  trial  not  granted  for 
failure  to  charge  pertinent  legal  principle,  unless  court's  attention  was  called 
to  omission  and  charge  refused  :  80  Ga.  24,  591.  Failure  to  charge,  not  ground 
for  new  trial  where  no  written  request:  91  Ga.  204.  Failure  to  charge  appro- 
priate law,  where  no  written  request,  and  omissions  harmless,  no  new  trial: 
91  Ga.  356. 

Flagrantly  illegal  charge,  authorized  new  trial,  though  evidence  sustained 
verdict :  80  Ga.  542,  543. 

Fraud,  charge  on  issue  of,  in  language  of  statutes,  authorized  and  proper 
here:  75  Ga.  532.  Charging,  "inadequacy  of  consideration,  circumstance  to 
show  fraud,"  under  facts,  not  error:  84  Ga.  73.  Fraud  in  assignment,  charge 
on  law  of,  authorized  by  facts  here:  77  Ga.  781. 

General  charge  covering  law,  not  error  to  charge  specially:  84  Ga.  488. 
General  charge  as  affecting  requests,  see  "Requests  to  Charge,"  infra. 

Gift,  deed  appearing  to  be  of  bargain  and  sale,  and  no  allegation  one  of 
gift,  not  error  to  refuse  to  charge  upon  latter :  84  Ga.  73. 

Harmless  error,  though  court  committed  errors,  new  trial  refused  where 
evidence  required  verdict :  65  Ga.  482 ;  80/428.  New  trial  not  granted  for  fail- 
ure to  charge  request  that  could  not  affect  verdict:  65  Ga.  543.  A  refusal  to 
charge,  not  injurious,  no  ground  for  new  trial:  86  Ga.  525.  Request  to  charge, 
not  specifically  given,  no  new  trial  if  result  would  have  been  same:  75  Ga. 
875.    Charge  badly   worded,  but  not  misleading,  no  new   trial:    70  Ga.   13< 
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Charge  expressly  withdrawing  certain  defenses  from  consideration,  cured  all 
error  in  admitting  evidence  supporting  them:  82  Ga.  675.  New  trial  not 
granted  for  error  in  charge,  when  evidence  demands  the  verdict:  71  Ga.  218. 
Incorrect  charge  as  to  measure  of  damages,  where  evidence  not  warrant  re- 
covery of  damages,  harmless:  68  Ga.  341.  Charge  as  to  special  damages  harm- 
less, where  the  jury  found  no  such  damages  :  71  Ga.  408.  Charge  not  warranted 
by  the  evidence  is  error  :  71  Ga.  427.  Erroneous  charge  that  exemplary  dam- 
ages might  be  found,  not  cause  new  trial  where  verdict  did  not  exceed  actual 
damage:  72  Ga.  217.  Though  improper  measure  of  damages  given  in  charge, 
if  verdict  less  than  damages  would  amount  to,  properly  measured,  new  trial 
refused :  80  Ga.  661.  Charge  erroneous,  not  ground  for  reversal  at  instance 
of  party  in  whose  favor  it  was  given :  72  Ga.  347  ;  77/242.  Erroneous  charge 
in  favor  of  movant,  not  work  new  trial:  67  Ga.  97.  Charges  not  materially 
affecting  the  result,  not  cause  new  trial:  72  Ga.  777;  80/428,  691.  Objection- 
able portion  of  charge  will  not  work  reversal  if  it  helped,  rather  than  hurt 
plaintiff  in  error:  74  Ga.  113.  Plaintiff,  when  injured,  standing  among  several 
who  were  using  tools,  ready  to  assist,  charge  as  if  he  himself  was  using  them 
did  not  hurt  defendant:  90  Ga.  657.  Party  not  heard  to  complain  of  erro- 
neous charge,  where  verdict  shows  he  was  not  hurt  thereby :  76  Ga.  19 ;  see  also 
86  Ga.  51 ;  84/279 ;  80/526,  549,  540.  Errors  in  charge  not  closely  scrutinized 
where  verdict  demanded  by  the  evidence:  76  Ga.  299;  77/598;  66/81;  77/101. 
Error  in  charge  corrected  afterwards,  harmless:  77  Ga.  204.  Charge  here, 
considered  as  a  whole,  was  harmless:  77  Ga.  61.  If  verdict  right,  errors  in 
charge  immaterial:  84  Ga.  211,  219,  333;  and  erroneous  charge  not  cause  new 
trial:  85  Ga.  444,  635 ;  86/166,258;  68/164;  82/723;  87/217;  95/362,363;  93/484; 
91/617  ;  92/480,  481.  Irrelevant  charge,  hurtful  alike  to  both  parties,  no  cause 
for  new  trial :  86  Ga.  50.  Charge  inaccurate  as  to  rule  for  estimating  damages 
by  mortality-tables,  but  verdict  not  affected,  no  new  trial:  91  Ga.  208,  209. 
Harmless  error  in  charge  will  not  work  reversal :  91  Ga.  389.  Not  granted  be- 
cause court  failed  to  tell  jury  that  plaintiff  could  not  recover  if  wholly  unin- 
jured: 92  Ga.  95.  Not  granted  here  because  judge  submitted  some  inappro- 
priate questions :  92  Ga.  338.  Charge  correct  on  controlling  elements,  harmless 
errors  not  cause  for  new  trial:  92  Ga.  338,  339.  Charge  erroneous  as  to  rules 
for  working  elevator,  no  new  trial  here:  92  Ga.  497.  Charge  erroneous  upon 
immaterial  matter,  not  warrant  new  trial :  92  Ga.  688.  Where  case  has  had 
right  result  on  merits,  new  trial  not  granted  for  misdirection  of  court:  93  Ga. 
414.  Judge  reading  Code  section  not  strictly  pertinent,  which  did  not  proba- 
bly mislead  jury,  harmless:  95  Ga.  88.  Charge  not  clear  and  full  on  important 
distinction,  verdict  being  right,  etc.,  no  new  trial:  95  Ga.  138.  Charge,  not 
strictly  pertinent  in  some  particulars,  but  new  trial  refused:  95  Ga.  172. 
Charge  erroneous  in  the  abstract,  but  under  the  facts  of  case  harmless,  no  new 
trial:  95  Ga.  236.  Charge  inappropriate  to  issue,  but  harmless,  no  new  trial: 
95  Ga.  430. 

Homicide,  error  to  fix  rule  by  which  jury  should  calculate  value  of  life  of 
man  killed  by  railroad :  76  Ga.  772. 

Hypothetical  facts,  charge  based  on,  not  warranted  by  evidence,  error:  75 
Ga.  149.    Request  based  on,  properly  refused  here:  66  Ga.  656. 

Illustrations,  not  error  for  court  to  use,  in  charging  jury  :  80  Ga.  526. 

Impeachment,  unless  requested,  court  need  not  charge  on  credibility  of 
witnesses,  or  mode  of  impeachment:  83  Ga.  207;  92/394;  91/168;  72/539.  Nor 
as  to  contradictory  statements  of  a  witness:  91  Ga.  272.  Nor  as  to  weight  to 
be  given  impeached  witness  :  72  Ga.  539. 

Issues,  see  also  "Contentions,"  supra,  and  "Sufficiency  of  Charge,"  infra. 
Instructions  should  be  confined  to  issues  made  by  defense  set  up  in  pleadings: 
105 
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75  Ga.  583.  Charge  sufficient,  when  it  confines  plaintiff  to  acts  of  negligence 
alleged;  "alleged,"  either  originally  or  by  amendment:  82  Ga.  109;  distin- 
guishing 76  Ga.  501.  Court  not  bound  to  charge  on  wider  case  than  that  made 
by  the  bill,  though  evidence  might  warrant  it  were  bill  amended  :  79  Ga.  254 
Error  that  judge  made  no  allusion  to  the  issues,  nor  to  any  defense  under 
the  evidence:  93  Ga.  458.  Charge  did  not  submit  true  issues  here,  new  trial 
granted  :  95  Ga.  406.  Request  to  charge,  good  law  in  abstract,  but  limiting 
jury  unduly  as  to  issues,  not  error  to  refuse:  95  Ga.  701.  New  trial  granted 
for  charge  withdrawing  consideration  of  jury  from  material  issue  in  the  case: 

76  Ga,  254. 

New  trial  properly  granted,  presumed  court  will  correct  its  own  errors:  84 
Ga.  308;  72/214. 

Partially  erroneous,  not  granted  where  clause  of  charge,  taken  alone,  is  ob- 
jectionable, but  charge  as  whole  is  fair,  etc. :  67  Ga.  345.  That  whole  charge 
error,  not  considered  ;  it  appearing  part  not  error:  84  Ga.  503. 

Personal  injury,  charge  of  court  correctly  stating  measure  of  damages  for 
personal  injury  by  carrier:  76  Ga.  311.  Not  granted  here  because  court  erred 
in  charging  as  to  mortality-tables,  etc.,  in  personal-injury  case:  91  Ga.  676. 

Pertinency  of  charge,  where  charge  does  not  conform  in  language  to  testi- 
mony, but  does  in  legal  effect,  sufficient:  69  Ga.  263.  Charge  to  jury  inappro- 
priate on  point  not  adequately  supported  by  evidence:  91  Ga.  423.  Charge 
that  partnership  note  may  be  shown  unauthorized,  under  general  issue,  erro- 
neous, neither  evidence  nor  plea  raising  question :  85  Ga.  564.  Granted  because 
charge,  though  good  law,  not  pertinent:  91  Ga.  514.  Charge  should  be  appli- 
cable to  facts,  etc. :  68  Ga.  805.  Where  no  evidence  to  show  that  a  grant  was 
spurious  or  forged,  error  to  submit  such  question  to  jury  :  71  Ga.  866.  Should 
not  charge  on  matter  not  properly  entering  into  case :  75  Ga.  583.  To  author- 
ize charge  on  a  given  topic,  direct  testimony  not  essential;  inference  from 
sworn  facts  enough:  79  Ga.  1.  Court  properly  refused  request  to  charge  law 
inapplicable  to  case:  91  Ga.  676.  Positive  and  negative  testimony,  charge  on, 
not  required,  where  evidence  conflicts  but  is  all  positive;  86  Ga.  22. 

Province  of  jury,  not  error  to  charge  jury  should  take  law  from  court  be- 
cause court's  errors  could  be  corrected  easily,  while  it  was  difficult  to  correct 
jury's  errors:  66  Ga.  72.  The  question  of  fraudulent  intent  here  was  one  of 
fact  for  the  jury,  and  new  trial  granted  because  court  charged  it  as  matter  of 
law  :  80  Ga.  249.  Charge  as  to  negligence,  which  does  not  leave  that  question 
to  the  jury,  requires  new  trial:  70  Ga.  449.  Request  to  charge,  not  leaving 
jury  to  determine  whether  facts  constituted  negligence,  properly  refused:  86 
Ga.  623.  Where  question  one  of  mixed  law  and  fact,  error  for  court  to  deter- 
mine the  question  himself:  76  Ga.  28.  Charge  in  civil  case  that  jury  are  judges 
of  law  and  facts,  erroneous :  85  Ga.  638 ;  67/600.  New  trial  granted  where  judge 
erroneously  withdraws  question  of  fact  from  consideration  of  jury:  80 Ga.  741. 

Recharge,  not  granted  because  court  recalled  jury  and  recharged  them,  and 
read  them  juror's  oath:  68  Ga.  417.  Where,  jury  having  retired,  and  recess 
until  next  morning  taken,  announcement  at  adjournment  was  not  such  as  to 
authorize  court  to  recharge  jury  in  absence  of  party  on  one  side  and  his  coun- 
sel :  74  Ga.  405.  Jury  asking  recharge  on  particular  phase  of  case,  recharge  on 
other  phases  need  not  be  superadded  to  compliance  with  their  request:  83  Ga. 
539. 

Requests  to  charge,  see  also  "Failure  to  Charge,"  supra.  Request  to  charge 
must  be  in  writing:  86  Ga.  463;  93/637;  and  also  must  be  pertinent  and  legal, 
in  order  for  refusal  of,  to  work  new  trial:  69  Ga.  759;  see  also  infra.  Legal 
and  pertinent  request  not  covered  by  general  charge,  should  be  given:  68  Ga. 
435.     Specific  charge,  adjusted  to  material  point,  should  be  given,  though  al- 
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ready  covered  in  general  and  abstract  terms  :  77  Ga.  692 ;  90/501 ;  distinguish- 
ing 71  Ga.  254.  General  charge  covering  request,  but  defendant  entitled  to 
application  of  principle  to  specific  defense :  91  Ga.  176.  Court  not  bound  to 
give  in  charge  oral  modification  of  written  request:  94  Ga.  142.  Modification 
of  charge,  here,  should  have  been  requested  in  writing:  77  Ga.  767.  Non-com- 
pliance with  oral  request  as  to  matter  collateral  to  main  issue,  not  work  new 
trial :  80  Ga.  637.  Error  to  refuse  request,  when  some  evidence  on  which  to 
base  it :  65  Ga.  722.  Charges  not  founded  in  evidence  should  not  be  given  :  66 
Ga  280.  Request  refused,  no  new  trial,  where  request  substantially  covered 
by  charge  given :  66  Ga.  446.  Request  not  authorized  by  evidence,  or  given 
substantially  in  general  charge,  no  new  trial :  66  Ga.  660.  No  new  trial  for  failure 
to  charge  certain  law,  where  no  written  request :  66  Ga.  660.  Correct  proposition 
charged,  not  error,  in  absence  of  written  request,  that  charge  not  qualified :  92 
Ga.  297.  Request  which  invaded  province  of  jury,  as  to  negligence,  properly 
refused:  67  Ga.  307.  Request  legal  and  pertinent,  improperly  refused:  75  Ga. 
149.  Request  properly  refused  unless  all  legal  and  pertinent:  67  Ga.  578.  Re- 
fusal to  charge,  proper,  part  of  request  not  being  correct  law :  68  Ga.  358 ; 
69/92 ;  76/585.  If  request  requires  additions  or  alterations,  refusal  not  require 
new  trial :  67  Ga.  228.  Portion  of  request  inapplicable,  whole  properly  refused 
77  Ga.  531,  532.  Request  unauthorized  by  the  evidence,  not  given  :  72  Ga.  254 
71/407;  67/589,  702;  68/707;  inapplicable  to  facts,  rightly  refused:  85  Ga.  518 
86/108,  500;  even  though  correct  in  the  abstract:  71  Ga.  176;  72/475,  485;  see 
also  infra.  Request  not  adjusted  to  any  correct  theory  of  the  evidence,  refused  : 
93  Ga.  233.  Request,  ambiguity  in,  explained  verbally  to  jury,  not  error ;  coun- 
sel having  consented :  67  Ga.  624.  Requests  which  would  exclude  the  theory 
of  adverse  party  from  consideration,  should  be  refused  :  72  Ga.  485.  Request 
faulty,  and  general  charge  full  and  correct,  no  new  trial:  67  Ga.  661.  Correct 
propositions  of  law  not  charged  if  inapplicable :  67  Ga.  676 ;  93/535 ;  68/12 ; 
69/82.  Not  good  practice  for  court  to  direct  counsel  to  read  his  own  requests 
to  charge  to  jury  ;  new  trial  not  granted  on  this  ground  here :  68  Ga.  54.  Court 
saying  that  it  departed  from  its  usual  habit  of  charging  orally,  "because  coun- 
sel for  defendant  requested  it,"  not  reversible  error,  where  injury  not  shown  : 
71  Ga.  507.  Request  to  charge  should  be  given  in  the  language  requested,  or 
substantially  so:  69  Ga.  440;  substantially:  92  Ga.  296.  Specific  instructions, 
when  desired,  should  be  requested :  70  Ga.  691 ;  80/267.  Exception  to  charge 
should  allege  request:  73  Ga.  149.  Law  correctly  charged,  but  counsel  desir- 
ing fuller  charge  on  point,  should  have  made  request  therefor:  69  Ga.  317.  Not 
error  to  refuse  to  charge  incorrect  principles:  76  Ga.  342;  80/291,  643.  Re- 
quest, as  to  particular  class  of  speculative  damages,  refused  properly,  court 
having  charged  that  speculative  damages  not  recoverable:  92  Ga.  384,  385. 
Refusal  of  long  and  argumentative  request  not  error  where  points  properly 
covered  by  charge :  76  Ga.  452.  Lengthy  and  argumentative  and  one-sided  as 
to  statement  of  facts,  refused :  93  Ga.  117.  Request  that  jury  should  be  con- 
trolled by  evidence  and  not  by  statements  of  counsel  reflecting  on  party,  prop- 
erly refused,  when  charge  was  full  as  to  credibility  and  weight  of  testimony: 
71  Ga.  177.  Where  charge  given  more  applicable  to  facts  than  charge  requested, 
and  as  favorable  to  excepting  party,  new  trial  refused  :  75  Ga.  116 ;  and  see  also 
75  Ga.  181.  Request  sufficiently  covered  by  general  charge,  refusal  not  ground 
for  new  trial:  85  Ga.  116;  86/238;  75/178,  494,  671,  672,  753;  65/515;  74/297; 
95/172,  289,  321 ;  71/407  ;  71/254 ;  71/176  ;  80/23,  302 ;  68/239  ;  76/613 ;  69/82. 
Failure  to  employ  exact  language  of  request,  immaterial:  92  Ga.  296;  77/701. 
Refusal  to  charge  detailed  theory  as  to  facts  as  to  ordinary  care,  where  princi- 
ple already  correctly  charged,  proper:  91  Ga.  814.  Proper  specific  request 
must  be  given,  though  covered  by  general  charge:  77  Ga.  692.    Elaborate 
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enumeration  of  elements  which  do,  or  do  not,  make  up  damages,  etc.,  refused, 
no  new  trial,  charge  given  being  correct:  75  Ga.  762.  -Bequest  on  plain  mat- 
ters, e.  g.,  that  husband's  mere  possession  of  wife's  property  not  subject  it  to 
his  debts,  etc.,  not  essential  without  special  request:  81  Ga.  207;  so,  as  to 
effect  of  receipt  in  full :  86  Ga.  669  ;  and  as  to  admissions  :  85  Ga.  116.  Charge 
covering  case,  at  counsel's  request  giving  further  charge,  if  not  specific  enough 
counsel  should  call  court's  attention  to  fact :  75  Ga.  874.  Where  instructions 
sought  are  plainly  implied  in  charge,  failure  to  charge  expressly  as  requested, 
not  error:  83  Ga.  539.  Not  error  here  to  fail  to  charge  as  to  modes  of  impeach- 
ment, in  absence  of  request:  91  Ga.  168;  83/207;  92/394;  see  also  72  Ga.  539. 
Second  trial,  where  Supreme  Court's  instructions  followed,  second  new  trial 
not  granted  :  80  Ga.  442. 

Sufficiency  of  charge,  it  is  enough  if  charge  sufficiently  clear  for  juries  of 
ordinary  capacity  and  understanding:  73  Ga.  350;  citing  many  cases.  See  also 
"Contentions"  and  "Issues,"  supra.  New  trial  granted  where  all  questions  not 
fully  submitted  and  passed  upon :  65  Ga.  323.  Charge  not  sufficiently  guarded, 
and  not  clear  or  exact,  yet  no  new  trial :  71  Ga.  470.  Failure  to  amplify  charge, 
in  absence  of  request,  did  not  require  new  trial  here :  65  Ga.  707.  Charge 
should  be  based  on  evidence,  and  not  call  attention  to  material  facts,  leav- 
ing out  others  relating  to  same  issue:  69  Ga.  507.  Failure  to  charge  pertinent 
principle  of  law  not  reversible  error,  unless  court's  attention  called  to  omission  : 
76  Ga.  3.  Refusal  of  oral  request,  on  substantial  point,  and  entire  failure  to 
charge  concerning  such  point,  may  work  new  trial:  74  Ga.  107  ;  see  also  70  Ga. 
825  and  cases  cited  ;  compare  69  Ga.  246.  New  trial  granted  for  failure  to  charge 
on  all  material  issues,  though  no  request  made:  76  Ga.  502.  That  charge  did 
not  explain  what  constituted  inspection  of  fertilizers  under  law,  immaterial, 
such  instructions  not  being  requested  nor  appearing  pertinent:  78  Ga.  631. 
Charge  not  error,  if  correct  in  point  of  law,  though  confused  and  unhappily 
expressed:  76  Ga.  771.  New  trial  granted  where  jury  might  be  misled  by 
charge  as  to  degree  of  care,  relative  to  stock,  to  be  observed  by  railroad  in 
running  trains :  91  Ga.  768.  Instructions  in  general  terms  on  controlling  prin- 
ciples, sufficient,  in  absence  of  detailed  requests:  81  Ga.  11;  76/421.  Excep- 
tion that  charge  not  sufficiently  full,  too  general:  84  Ga.  506.  Where  charge 
correct,  though  not  full,  further  instructions  should  be  requested:  86  Ga.  173. 
Charge  of  court  sufficient,  if  embraces  material  matters  insisted  upon  and  sup- 
ported by  evidence :  86  Ga.  5. 

Surety,  charge  that  surety,  paying  off  at  discount,  can  enforce  for  whole 
amount  against  principal,  error:  84  Ga.  731. 

Usury  not  pleaded,  reduction  for,  in  stated  account,  not  directed:  76  Ga. 
200.  ' 

Warranted,  charge  not,  by  evidence,  error:  77  Ga.  182;  65/593,  638;  85/276, 
836.  New  trial  for:  69  Ga.  78;  91/760.  Principle  of  law,  not  required  by  evi- 
dence, need  not  be  charged :  65  Ga.  645. 

Will,  evidence  not  enough  here  to  require  charge  as  to  undue  influence  in 
procuring  a  will :  72  Ga.  570. 

Written  charge,  sent  out  with  jury,  mere  irregularity.  No  objection  then, 
no  ground  for  new  trial :  86  Ga.  50. 

Acts  1853-4,      §5480.   (8716.)    On  account  of  new  evidence.     A  new  trial  may  be 
$5184.         granted  in  all  cases  when  any  material  evidence,  not  merely  cumu- 
lative in  its  character,  but  relating  to  new  and  material  facts,  shall 
be  discovered  by  the  applicant  after  the  rendition  of  a  verdict  against 
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him,  and  shall  be  brought  to  the  notice  of  the  court  within  the  time 
now  allowed  by  law  for  entertaining  a  motion  for  a  new  trial. 

§5481.  Rule  in  such  cases.  Ordinarily,  cumulative  and  impeaching  JJgSSS8, 
evidence  is  not  ground  for  a  new  trial ;  but  when  such  a  motion  is  JJ  g|-  "*• 
made  on  the  ground  of  newly  discovered  evidence,  it  must  appear  by 
affidavit  of  the  movant  and  each  of  his  counsel  that  they  did  not 
know  of  the  existence  of  such  evidence  before  the  trial,  and  that  the 
same  could  not  have  been  discovered  by  the  exercise  of  ordinary  dili- 
gence. If  the  newly  discovered  evidence  is  that  of  witnesses,  affida- 
vits as  to  their  residence,  associates,  means  of  knowledge,  character 
and  credibility  must  be  adduced. 

General  Note  on  Sections  5480  and  5481. 

Notes  from  Code  of  1882 : 

Due  diligence  must  have  been  used,  to  entitle  to  new  trial  for  newly  discov- 
ered evidence :  57  Ga.  609;  3/310;  54/635,218;  63/557;  38/312;  55/163;  61/300; 
63/708;  34/114;  62/158;  60/601;  52/509.  There  must  be  due  diligence,  and  it 
must  not  be  cumulative :  6  Ga.  276;  3/310;  33/174.  Diligence  must  have  been 
used  to  get  the  new  evidence :  9  Ga.  4 ;  26/684 ;  38/318.  Must  be  for  new,  un- 
known evidence :  16  Ga.  37  ;  37/195 ;  54/635.  For  which  diligence  used  to  ob- 
tain :  58  Ga.  591 ;  24/32 ;  33/174.  Not  allowed  where  laches,  or  it  could  not 
change  the  verdict:  22  Ga.  76;  44/354;  59/856;  57/329;  60/601;  61/430;  6/276; 
39/718  ;  48/163  ;  14/361 ;  41/657.  Not  for  purpose  of  impeaching  character  and 
credit  of  witness:  13  Ga.  513;  26/684;  9/4;  59/391;  34/110;  39/718.  Where 
granted  for  newly  discovered  evidence :  9  Ga.  413 ;  33/281 ;  31/128,  34.  Not 
where  the  evidence  merely  cumulative  and  immaterial:  40  Ga.  237;  29/257; 
37/459  ;  28/79 ;  33/50 ;  12/337  ;  44/354 ;  39/718.  In  equity,  must  have  been  igno- 
rance of  defense  at  law,  which  was  inadequate  for  relief,  and  diligence  used :  42 
Ga.  412 ;  32/294.  When  granted  for  new  evidence,  must  show  not  known  be- 
fore :  39  Ga.  678  ;  31/411 ;  12/500  ;  10/513  ;  42/462 ;  56/403  ;  30/137  ;  39/660 ;  28/576 ; 
61/183 ;  16/33 ;  17/418 ;  24/485 ;  37/195.  Due  diligence  not  used  to  get  it :  46  Ga. 
456 ;  54/163  ;  53/303,  672  ;  59/856  ;  61/300.  Not  to  impeach  a  witness :  34  Ga.  110. 
And  be  not  cumulative:  56  Ga.  403;  40/657 ;  59/856 ;  60/619;  46/115;  37/459, 
676 ;  34/1  ;  54/303 ;  27/339.  And  be  material :  31  Ga.  672 ;  37/195 ;  41/657 ;  54/311 ; 
39/678;  34/565,  1,  78.  When  affidavit  of  witness  by  whom  the  new  evidence 
shown,  should  be  produced  on  motion  for  new  trial :  58  Ga.  591 ;  30/137 ;  17/106 ; 
57/329 ;  54/311 ;  61/475 ;  55/702 ;  54/635  ;  12/461,  500.  As  to  amendment  of  mo- 
tion for  new  trial  by  the  further  ground  of  newly  discovered  evidence :  54  Ga. 
672.  Affidavit  of  counsel  alone,  as  to  newly  discovered  evidence,  where  clients 
live  out  of  the  county :  54  Ga.  691.  Where  the  evidence  not  newly  discovered, 
and  new  trial  refused  :  55  Ga.  163,  200. 

Evidence  accessible,  newly  discovered  evidence  no  ground  for:  58  Ga.  591. 
Evidence  new,  not  known  before :  54  Ga.  311.  For  newly  discovered  evidence, 
not  favored :  56  Ga.  403 ;  10/512 ;  58/591 ;  6/276.  And  must  be  set  forth  in  the 
motion  :  54  Ga.  520.  And  affidavits  that  such  evidence  is  true :  60  Ga.  82,  125  ; 
6/276 ;  61/475.  Withheld  by  complainant,  no  ground  for:  21  Ga.  345.  State's 
witness  discrediting  himself  by  declarations  after  trial,  no  ground  :  60  Ga.  210. 
New  evidence  impeaching  State's  witness:  56  Ga.  85;  63/159;  65/303. 

Notes  from  decisions  since  Code  of  1882  : 
Admissions,   new  trial,  where  not  cumulative  nor  impeaching,  disclosing 
material  admissions  of  plaintiff  against  right  to  recover :  92  Ga.  629, 
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City  council,  newly  discovered  evidence,  being  testimony  of  member  of  city 
council,  not  ground  for  new  trial  on  behalf  of  council  sued  as  individuals  for 
trespass :  67  Ga.  190. 

Cumulative,  newly  discovered  evidence,  merely  cumulative,  and  denied  by 
counter-affidavits,  not  require  new  trial:  76  Ga.  603.  Not  granted,  where  new 
evidence  merely  cumulative :  77  Ga.  493 ;  71/736 ;  82/185 ;  85/516  ;  86/50.  Where 
at  time  of  trial  certain  relevant  letters  were  misplaced,  their  subsequent  dis- 
covery did  not  require  new  trial,  they  being  merely  cumulative:  79  Ga.  620. 
New  trial  refused  where  new  evidence  partly  cumulative  and  balance  negative : 
80  Ga.  428. 

Damage  suit,  newly  discovered  evidence  that  plaintiff  unsound  at  time  of 
accident,  new  trial  in  damage  case :  93  Ga.  7. 

Diligence,  newly  discovered  evidence  not  ground  for  new  trial  where  dili- 
gence would  have  discovered  it  before  trial :  67  Ga.  161.  Not  granted  where 
due  diligence  in  discovering  evidence  not  shown  ;  nor  where  sole  object  of  new 
evidence  is  to  impeach  witness:  69  Ga.  61.  Not  granted  where  evidence 
merely  cumulative  and  procurable  before  trial  by  exercise  of  proper  diligence : 
76  Ga.  619.  Refused  where  no  diligence  shown :  75  Ga.  416.  General  state- 
ments of,  may  not  suffice:  77  Ga.  292.  For  equity  to  set  aside  verdict  at 
law  for  new  evidence,  same  must  be  decisive  and  full  diligence  must  appear. 
Where  not  alleged  that  fact  was  unknown  that  new  witness  heard  conver- 
sation, new  discovery  as  to  what  he  will  swear  concerning  it,  immaterial. 
Newly  discovered  writing  must  be  decisive:  79  Ga.  633.  No  new  trial  unless 
diligence  shown  to  have  testimony  at  trial :  80  Ga.  302.  Not  granted  where 
party  could  have  known  by  due  diligence  before  trial :  91  Ga.  162.  Not  granted 
for  new  evidence,  party  seeking  new  trial  not  appearing  diligent :  92  Ga.  449, 
497,  498.  Not  granted  for  new  evidence  where  want  of  diligence  in  discovering 
and  res-ult  would  not  probably  be  different:  92  Ga.  539-541. 

Extraordinary  motion  not  granted,  for  new  evidence,  unless  full  diligence, 
etc. :  77  Ga.  292. 

Genuineness  of  paper,  subsequent  discovery  that  paper  sued  on  not  genuine, 
not  cause  for  new  trial,  when  :  92  Ga.  319. 

Granted,  new  trial  granted  on  this  ground  :  72  Ga.  515.  New  trial  for  newly 
discovered  evidence  as  to  facts  not  shown  at  trial,  although  tending  to  establish 
defense  then  relied  on :  91  Ga.  362. 

Husband  and  wife,  the  new  evidence  of  wife's  ratification  of  husband's  act, 
was  more  than  cumulative  and  demanded  new  trial :  88  Ga.  170. 

Impeaching  witness,  not  granted  for  newly  discovered  evidence  which  is 
cumulative  or  tends  merely  to  impeach  witness :  68  Ga.  359 ;  78/127 ;  84/186. 
Newly  discovered  impeaching  evidence  will  not  work  new  trial,  especially  if 
directly  denied  by  witness  attacked :  74  Ga.  328.  Newly  discovered  evidence 
to  impeach  plaintiff  as  witness,  itself  overwhelmingly  disproved  by  counter- 
affidavits,  does  not  require  new  trial :  76  Ga.  311.  Not  granted  for  newly  dis- 
covered evidence  impeaching  witness,  or  supporting  defense  not  urged  at  trial : 
91  Ga.  19.  Evidence,  mainly  of  impeaching  character,  and  not  likely  to  pro- 
duce different  result,  no  new  trial :  95  Ga.  530. 

Inadmissible  evidence,  effect  of  new  evidence  which  would  not  have  been 
admissible  under  pleas  as  they  stood  at  time  of  trial :  82  Ga.  241. 

Insufficient  evidence,  newly  discovered  evidence  itself  insufficient,  no  ground 
for  new  trial :  84  Ga.  469.  Nor  where  evidence  could  not  change  result :  85  Ga. 
293;  75/715;  76/585.  Newly  discovered  evidence  could  not  change  result,  no 
new  trial :  92  Ga.  198. 


1671  TENTH  TITLE.— CHAPTER  1.  §5482 

New  trials ;  by  whom  and  for  what  causes  allowed. 

Interest  of  witness,  new  evidence  showing  interest  of  principal  witness  of 
prevailing  party  and  that  he  was  half-brother  of  juror,  requires  new  trial:  71 
Ga.  818. 

Knowledge  before  trial,  not  granted  for  new  evidence  which  must  have  been 
known  to  party  before  trial  and  which  conflicts  with  defense  set  up  by  him: 
68  Ga.  23.  Alleged  newly  discovered  evidence,  known  before  trial,  new  trial 
not  granted :  86  Ga.  377.  Nor  where  movant  knew  of  evidence  before  trial,  un- 
less knew  of  no  witness  to  prove  it  by  :  91  Ga.  149.  Allegation  in  motion  not 
establish  fact  that  newly  discovered  evidence  unknown  at  trial,  etc. :  91  Ga. 
171.  Not  granted  for  new  evidence  partly  known  to  movant  at  trial:  91  Ga. 
509.  Not  granted  because  party  neglected  to  inform  counsel  of  material  fact 
until  after  trial,  etc. :  92  Ga.  531,  532. 

Knowledge  of  counsel,  must  appear  to  have  been  unknown  to  all  of  counsel 
for  movant :  71  Ga.  707. 

Memorandum  of  settlement,  written  memorandum  of  settlement,  bearing  on 
case, discovered,  granted:  75  Ga.  555. 

Newly  discovered  witness,  impeached  by  two  affidavits  and  sustained  by 
one,  credibility  doubtful:  70  Ga.  119. 

Not  favored,  new  trial  for  discovery  of  new  testimony  is  tolerated  rather 
than  favored :  76  Ga.  603. 

Partnership,  in  suit  against  surviving  partner,  telegram  newly  discovered, 
ratifying  arrangement  for  dead  partner  to  be  individually  and  solely  respon- 
sible for  goods  sued  for,  material :  78  Ga.  486. 

Refreshing  memory,  that  witness  refreshed  his  memory  since  trial  by  refer- 
ence to  documents  accessible  before,  no  ground  for  new  trial :  65  Ga.  342. 

Refused,  where  not  granted  for  newly  discovered  evidence:  68  Ga.  838. 

Witness  mistaken,  affidavit  of  witness  that  he  was  mistaken,  or  did  not 
mean  so  to  testify,  no  ground  for  new  trial,  when  :  70  Ga.  179.  Mistake  by  wit- 
ness as  ground  for  new  trial:  71  Ga.  775.  Not  such  mistake  in  party's  testi- 
mony on  trial  as  will  require  new  trial:  67  Ga.  15.  Discovery  that  witness  for 
prevailing  party  made  mistake,  may  or  may  not  be  cause  for  new  trial :  82  Ga, 
185. 

Witness  present,  new  evidence  of  witness  examined  on  trial,  etc.,  not  war- 
rant: 77  Ga.531. 

Witness  subpoenaed,  evidence  of  witness  called  at  trial  but  not  responding, 
not  newly  discovered  evidence :  68  Ga.  453.  Counsel  aware  of  testimony  be- 
fore trial  and  causing  subpoena  to  issue  for  the  witness  under  erroneous  name 
and  no  explanation  of  the  mistake,  and  the  evidence  being  cumulative,  new 
trial  refused :  70  Ga.  119. 

§5482.   (3717.)    When  the  verdict  is  against  evidence.     The  presiding  Actsi858-4, 
judge  may  exercise  a  sound  discretion  in  granting  or  refusing  new 
trials  in   cases  where  the  verdict  may  be  decidedly  and  strongly 
against  the  weight  of  evidence,  although  there  may  appear  to  be 
some  slight  evidence  in  favor  of  the  rinding. 

When  only  in  criminal  cases  where  no  evidence :  22  Ga.  499 ;  1/610.  New 
trial  only  granted  on  this  ground  when  clear  and  strong  case  of  injustice :  9 
Ga.  9.  When  verdict  decidedly  and  strongly  against  the  weight  of  the  evi- 
dence, new  trial  granted :  45  Ga.  596 ;  19/417 ;  20/652 ;  48/498 ;  41/208 ;  36/56, 
424;  15/565;  31/512;  57/560;  25/577;  39/359;  26/325,  438;  24/412.  Where  evi- 
dence slight  and  unsatisfactory,  new  trial :  38  Ga.  574,  293  ;  17/228.  Where  no 
evidence,  or  verdict  clearly  against  evidence,  new  trial:  26  Ga.  524;  4/428, 
36/280;  19/432.     Preponderance  of  evidence  against,  not  sufficient  where  con- 
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flicting:  8  Ga.  306;  10/350;  14/287.  Where  no  evidence  to  sustain  verdict:  11 
Ga.  317.  And  no  law :  16  Ga.  487.  Granted  if  verdict  contrai*y  to  evidence :  16 
Ga.  154 ;  24/591.  When  not :  21  Ga.  261.  Verdict  sustained  if,  by  any  calcula- 
tion, it  could  be:  16  Ga.  204.  Where  verdict  not  sustained  by  any  view  of  the 
evidence  and  is  against  justice :  33  Ga.  494.  Only  by  motion  for  new  trial  will 
the  verdict  be  inquired  into  as  whether  contrary  to  the  evidence :  34  Ga.  425. 
Where  there  was  sufficient  evidence  in  a  suit  for  divorce :  34  Ga.  328.  No  new 
trial  on  ground  verdict  contrary  to  evidence,  when  sufficient  evidence  to  sus- 
tain the  verdict :  32  Ga.  474 ;  30/112.  New  trial  when  verdict  decidedly  against 
the  weight  of  the  evidence :  31  Ga.  198. 

See  notes  to  section  5477  and  general  note  hereafter. 

Notes  from  decisions  since  Code  of  1882  : 

Bias  goes  to  credit  of  witness,  and  question  solely  for  jury:  77  Ga.  576. 

Brief  of  evidence,  denied  where  brief  of  evidence  confused,  though  weight 
seems  against  verdict:  77  Ga.  91. 

Certiorari,  evidence  in  justice  court  conflicting,  not  error  for  superior  court 
to  sustain  certiorari  and  grant  first  new  trial:  76  Ga.  723.  Grant  of  new  trial 
in  claim  case  certiorated  from  justice  court,  not  interfered  with,  evidence  not 
demanding  verdict :  78  Ga.  Ga.  353. 

Cited:  72  Ga.  214,  280;  70/473. 

Claim,  plaintiff  established  defendant's  title  sufficiently  to  put  claimant  on 
proof  here,  and  error  to  dismiss  levy  on  motion  :  76  Ga.  49. 

Discretion,  not  controlled  unless  abused :  72  Ga.  412,  420,  899.  Discretion  in 
overruling  motion,  not  controlled  where  law  fairly  submitted  and  verdict  sup- 
ported by  evidence :  66  Ga.  189.  Discretion  given  judge  superior  court,  not 
Supreme  Court :  75  Ga.  767.  Discretion  not  abused  in  granting  new  trial  here : 
76  Ga.  105,  106.  Evidence  doubtful  and  verdict  not  demanded  by  evidence,  no 
abuse  of  discretion  in  granting  new  trial :  76  Ga.  100.  Evidence  conflicting, 
discretion  of  court  below  in  refusing  new  trial,  not  controlled :  76  Ga.  319,  630, 
93,  101;  92/243,  244,  295;  75/61;  77/71,  87,  312,  488,  585;  65/561,  512;  84/101; 
76/590-602,  669;  85/867,  869.  Judgment  refusing,  not  disturbed,  where  some 
evidence  to  support:  77  Ga.  81.  No  abuse  of  discretion  in  granting  new  trial, 
where,  under  evidence,  verdict  might  have  been  either  way :  80  Ga.  593.  Evi- 
dence sufficient,  judge  satisfied  with  verdict,  discretion  not  interfered  with : 
84  Ga.  269,  186,  420;  93/497,  635.  Though  verdict  of  doubtful  correctness,  if 
evidence  sufficient  to  support  verdict,  Supreme  Court  will  not  interfere :  86  Ga. 
172.  Jury  to  determine  credit  to  be  given  to  testimony,  verdict  approved  by 
judge  not  disturbed,  etc. :  66  Ga.  254.  Discretion  of  trial  judge  refusing  new 
trial  not  interfered  with,  evidence  being  conflicting,  and  no  question  of  law: 
91  Ga.  44,  52,  53,  67.  Some  evidence  to  support  verdict,  and  trial  judge  satis- 
fied, Supreme  Court  will  not  control  his  discretion  in  refusing  new  trial:  91 
Ga.  186,  189,  193. 

Doubt,  on  naked  questions  of  fact,  doubt  in  appellate  court  is  to  be  given  in 
favor  of  verdicts :  83  Ga.  406. 

Evidence,  where  case  extremely  close,  admission  of  illegal  evidence,  in 
itself  trivial,  cause  for  new  trial :  80  Ga.  602. 

Evidence  conflicting,  verdict  must  stand,  unless  errors  of  court  require  new 
trial :  65  Ga.  580.  Conflicting  as  to  whether  declarations  made  in  articulo  mor- 
tis, verdict  based  partly  thereon  not  disturbed:  75  Ga.  181.  New  trial  not 
granted,  evidence  conflicting,  though  predominating  against  verdict,  trial 
judge  having  approved  finding:  76  Ga.  96;  93/604.  Where  evidence  conflict- 
ing, Supreme  Court  will  not  disturb  verdict  which  trial  judge  satisfied  with: 
75  Ga.  737;  80/202,  360,  364,  604,  771;  91/99.     Evidence  conflicting  and  law 
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properly  charged,  new  trial  not  granted:  80  Ga.  212.  For  jury  to  decide:  86 
Ga.  76.  And  evidence  supporting  verdict,  refusal  of  new  trial  not  reversed : 
69  Ga.  746 ;  68/384. 

Excessive  verdict,  ordered  that  decree  be  amended  or  new  trial  granted 
where  jury  found  $100  more  rent  than  evidence  warranted :  76  Ga.  46. 

Fraud,  strong  indicia  of  fraud,  unexplained,  demanded  verdict  for  plaintiff, 
and  verdict  for  claimant  reversed :  78  Ga.  478. 

Grant  of  new  trial  not  controlled,  unless  verdict  demanded  by  the  evidence : 
77  Ga.  490. 

Grant  error,  evidence  requiring  verdict :  69  Ga.  770;  76/709.  Error  for  court 
to  grant  new  trial  where  preponderance  sustains  verdict :  80  Ga.  302. 

Granted,  where  verdict  contrary  to  weight  of  evidence:  65  Ga.  351.  Ver- 
dict set  aside  because  unsupported  by  evidence:  76  Ga.  532.  Under  peculiar 
facts  of  this  case  justice  demanded  a  new  trial :  80  Ga.  299.  Verdict  strongly 
against  evidence  here:  84  Ga.  296. 

Grounds  in  the  motion,  that  the  verdict  was  "contrary  to  law  and  evi- 
dence" and  "without  evidence  to  support  it,"  authorized  new  trial  under  this 
section  :  79  Ga.  333. 

Improper  judgment,  on  proper  verdict,  no  ground  for  new  trial;  judgment 
should  be  excepted  to :  70  Ga.  350. 

Jury,  maxim  of  the  common  law,  vicini  vicinorum  presumuntur  scire:  78  Ga. 
132. 

Motion  for  new  trial,  question  whether  verdict  supported  by  evidence  can 
be  made  only  by  motion  for  new  trial :  76  Ga.  342 ;  see  also  69  Ga.  725 ;  84/217 ; 
85/235,  109. 

Opinion  of  judge,  note  by  judge,  in  refusing  new  trial,  to  effect  that  per- 
sonally he  differed  with  jury,  will  not  work  reversal:  73  Ga.  630;  citing  72 
Ga.  420. 

Party  not  hurt,  party  not  heard  to  complain  of  verdict  by  which  he  was  not 
hurt:  76  Ga.  19. 

Presumption  that  officer  took  proper  bonds  in  Claim  case,  supported  by  his 
evidence,  not  overcome  by  evidence  of  plaintiff's  attorney  to  contrary:  80  Ga. 
669. 

Refusal,  error,  where  refusal  of  new  trial  was  error:  83  Ga.  393;  citing  80 
Ga.  202;  80/631,807. 

Refusal  of  new  trial  not  controlled,  if  sufficient  evidence  on  which  to  base 
verdict:  77  Ga.  270. 

Refused,  evidence  sustained  judgment  of  court,  and  new  trial  refused:  65 
Ga.  496.  When  no  material  error  of  law  and  evidence  supports  verdict,  new 
trial  denied  :  67  Ga.  768  ;  76/44.  Verdict  in  favor  of  parol  evidence  conflicting 
with  parol  evidence  and  books  of  account,  not  disturbed:  75  Ga.  272.  Where 
sufficient  evidence  to  support  finding:  76  Ga.  41;  77/99,  87;  80/145,  266,  291, 
297,  425,  438,  524,  534,  591,  764.  Where  evidence  on  which  verdict  could  be 
based :  77  Ga.  176.  Questions  of  fact  here  properly  submitted  to  jury,  and 
their  finding  thereon  not  disturbed  :  80  Ga.  243.  Evidence  here  demanded  the 
verdict:  80  Ga.  576,  667.  Evidence  sufficient  to  support  verdict:  86  Ga.  85. 
Testimony  furnishing  data  upon  which  minimum  damages  could  be  estimated, 
sufficient  to  support  verdict :  86  Ga.  50.  Supreme  Court  did  not  disturb  refusal 
of  new  trial,  where  verdict  based  on  testimony  of  witness  strongly  impeached  : 
92  Ga.  486. 

Second  verdict,  questions  of  contributory  negligence  being  for  jury,  setting 
aside  second  verdict  for  plaintiff  was  error:  73  Ga.  794.  Discretion  exhausted 
by  grant  of  first  new  trial,  and  grant  of  second,  error:  72  Ga.  48.  Supreme 
Court  in  reviewing  first  verdict  having  pronounced  case  "exceedingly  weak," 
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setting  aside  second  verdict  for  $700  larger,  no  abuse  of  discretion  :  74  Ga.  377. 
Second  concurrent  verdict  not  disturbed  here,  though  case  exceedingly  weak: 
75  Ga.  852.  After  two  verdicts  against  railroad  for  killing  horse,  discretion  not 
controlled:  78  Ga.  619.  Supreme  Court  will  not  interfere  where  two  juries 
have  found  for  plaintiff  upon  sufficient  evidence  and  court  below  refused  new 
trial :  '<6  Ga.  107.  Where  two  concurrent  verdicts  of  jury  on  question  of  fraud, 
evidence  taken  most  strongly  against  losing  party :  80  Ga.  408.  Error  to  grant 
new  trial  after  two  concurrent  verdicts  on  conflicting  evidence,  and  no  error 
in  court's  rulings:  76  Ga.  838.  New  trial  properly  granted  here,  though  two 
successive  verdicts:  77  Ga.  301.  No  error  here  in  granting,  though  two  ver- 
dicts for  plaintiff :  77  Ga.  574.  Refusing  second  new  trial,  discretion  not  abused, 
though  verdict  contrary  to  preponderance  of  evidence :  84  Ga.  706.  See  gen- 
eral note  hereafter,  catchword  "Verdict."  Verdict  held  contrary  to  evidence, 
though  second  verdict  for  same  party:  85  Ga.  212;  although  two  verdicts  for 
defendant,  second  new  trial  granted  where  verdict  clearly  contrary  to  evi- 
dence: 80  Ga.  343.  Second  grant  of  new  trial  closely  scrutinized:  79  Ga.  331. 
Verdict  for  plaintiff,  right  of  recovery  doubtful,  granting  second  new  trial  not 
error:  84  Ga.  698.  Second  verdict  supported  by  evidence,  new  trial  refused, 
judge  believing  he  had  no  legal  right  to  grant,  no  reversal:  91  Ga.  65. 

Slight  error,  verdict  too  slightly  erroneous  to  justify  expense  of  another 
trial,  not  reversed  :  83  Ga.  695. 

Supreme  Court  interferes  more  readily  with  refusal  than  with  grant  of  new 
trial :  73  Ga.  630. 

Third  grant,  set  aside,  where  evidence  on  which  verdict  could  be  based:  77 
Ga.  55.  Three  verdicts  for  defendant,  evidence  conflicting,  no  abuse  of  discre- 
tion in  refusal:  77  Ga.  90.  Grant  of  third  new  trial  reversed,  when:  84  Ga. 
793. 

$5585.  §548$.   (3718.)  Judge  may  grant  on  other  grounds.     In  all  applica- 

tions for  a  new  trial  on  other  grounds,  not  provided  for  in  this  Code, 
the  presiding  judge  must  exercise  a  sound  legal  discretion  in  grant- 
ing or  refusing  the  same  according  to  the  provisions  of  the  common 
law  and  practice  of  the  courts. 

Discretion  of  judge  not  interfered  with,  unless  law  violated,  or  no  evidence : 
1  Ga.  610  ;  16/27  ;  24/412 ;  3/310 ;  36/595,  604 ;  7/436.  Less  disposed  to  control  dis- 
cretion of  court  below  when  new  trial  granted  than  when  refused :  37  Ga.  557  ; 
35/271.  When  discretion  not  controlled  where  judge  refused  new  trial :  37  Ga. 
235.  Under  this  section  a  new  trial  ought  to  be  granted  where  the  principles 
of  justice  require  it :  45  Ga.  543.  Where  several  grounds,  and  the  court  grants 
a  new  trial  without  stating  on  which,  and  any  one  is  right,  his  discretion  not 
controlled:  48  Ga.  187.  Section  referred  to  and  construed:  49  Ga.  16,  343; 
50/297.  New  trial  for  improper  remarks  of  counsel :  61  Ga.  278.  But  discretion 
in  refusing  a  new  trial  should  not  be  arbitrarily  exercised  :  54  Ga.  224  ;  31/365  ; 
30/212.  When  discretion  of  court  in  refusing  a  new  trial  will  not  be  interfered 
with  :  60  Ga.  441 ;  63/708 ;  54/245. 

See  general  note  hereafter. 

Agreements  of  counsel,  discretion  in  enforcing,  made  coram  judice  as  result 
of  court's  rulings,  is  within  general  discretion  as  to  new  trials:  73  Ga.  88. 

Allegata  and  probata,  immaterial  variance  between  proof  and  allegations,  not 
ground  for  new  trial :  85  Ga.  146. 

Cited:  70  Ga.  473. 

Counsel  absent,  new  trial  not  granted  because  case  called  and  heard  in  ab- 
sence of  counsel  who  voluntarily  absented  himself:   69  Ga.  767;  nor  where 
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court  held  night  session  and  forced  case  on  next  morning,  leading  counsel  be- 
ing very  sick,  etc. :  91  Ga.  722. 

Court's  opinion,  on  ground  that  court  "did  not  think  plaintiffs  fairly  dealt 
with,"  too  vague:  69  Ga.  770. 

Damages  excessive,  court  may  grant  new  trial,  but  cannot  write  off  part  in 
suit  for  personal  tort :  70  Ga.  120.  Verdict  not  excessive  here,  new  trial  re- 
fused :  76  Ga.  662 ;  80/526 ;  see  also  notes  to  sections  3803  and  3907. 

Decree,  errors  in,  no  ground  for  new  trial  before  jury :  75  Ga.  61 ;  curable  by 
direct  exceptions :  67  Ga.  122 ;  76/36. 

Demurrer,  sustaining  or  overruling  of  demurrer  not  ground  for  new  trial: 
84  Ga.  279 ;  85/159  ;  78/688  ;  80/604 ;  82/46 ;  76/306  ;  72/186. 

Discretion,  in  overruling  motion,  not  controlled  where  law  fairly  submitted 
and  verdict  supported  by  evidence :  66  Ga.  189.  General  rule  as  to  discretion 
of  judge  in  granting  new  trial  does  not  apply  where  such  grant  rested  on  a 
question  of  law  as  to  striking  a  plea:  74  Ga.  174.  Where  motion  for  new  trial 
on  several  grounds  is  granted  without  specifying  on  which,  if  any  ground  "is 
right,"  discretion  not  controlled:  79  Ga.  330;  citing  48  Ga.  187.  Judge's  dis- 
cretion in  refusing  to  entertain  affidavit  handed  to  him  on  the  street  after 
hearing  of  motion,  not  controlled  :  83  Ga.  246.     See  notes  to  section  5482. 

Error  in  amount,  new  trial  not  granted  for  inconsiderable  error  in  amount 
of  verdict :  84  Ga.  125! 

First  grant  not  disturbed  by  Supreme  Court,  unless  discretion  abused:  70 
Ga.  712;  nor  unless  verdict  demanded  by  evidence:  70  Ga.  707.  See  section 
5585  and  notes. 

Harmless  error,  verdict  of  jury  not  disturbed  because  of  an  error  which  did 
not  hurt  losing  party  :  74  Ga.  174. 

Inadvertent  omission  of  counsel  to  introduce  deed  in  his  possession,  not 
work  new  trial :  89  Ga.  787. 

Improper  argument,  error  to  permit  counsel,  over  objection,  to  argue  that 
failure  to  prove  good  character  was  evidence  of  bad  one,  when  :  86  Ga.  401. 

Improper  remarks,  new  trial  not  granted  for  improper  remarks  of  counsel, 
when:  93  Ga.  535;  90/501,  506;  95/79.  Grossly  improper  remarks  to  jury,  in 
argument,  not  cause  for  new  trial,  when  :  91  Ga.  720;  92/134.  Counsel  travel- 
ing outside  of  case  in  argument,  too  late  to  make  point  in  motion  for  new 
trial:  65  Ga.  525.  Remarks  of  counsel  not  affecting  merits  of  case,  heard  by 
juror  during  recess,  no  ground  for  new  trial :  65  Ga.  380.  Improper  remark  by 
attorney  to  jury,  on  which  no  ruling  invoked,  not  cause  for  new  trial :  92  Ga. 
19.  Improper  remarks  of  counsel,  ground  for  new  trial:  85  Ga.  297,576.  Coun- 
sel, not  objecting  to  evidence,  not  permitted  as  it  comes  in  to  discourse  upon 
its  infirmities :  85  Ga.  756.     See  general  note  hereafter. 

Instruct  counsel,  not  error  for  court  to  refuse  to,  how  to  plead  :  76  Ga.  339. 

Irregularities  in  conduct  of  trial,  not  objected  to  at  time,  and  not  vitally 
affecting  merits,  not  work  new  trial :  69  Ga.  401. 

Issues,  not  granted  on  ground  that  verdict  did  not  cover  issue  as  to  refor- 
mation of  contract,  such  issue  not  being  made  by  the  pleadings:  69  Ga.  689. 
Granted  where  case  not  tried  on  controlling  question  and  charge  incorrect :  80 
Ga.  307. 

Judge,  side  remarks  of,  not  such  ruling  or  intimation  of  opinion  as  subject 
to  review :  86  Ga.  108.     See  notes  to  section  4334. 

Juror  related  by  affinity  to  one  having  an  interest  in  the  result,  incompe- 
tent ;  but  new  trial  refused  where  verdict  was  against  his  relative :  72  Ga.  80. 

Jury,  granted  where  jury  considering  case  allowed  on  Sunday  to  go  to  pub- 
lic park  and  separate;  and  where  verdict  was  result  of  lot  or  chance:  68  Ga. 
182.    Bailiff's  statement  to  jury,  that  judge  would  keep  them  out  a  week  or 
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make  them  agree,  necessitated  new  trial:  68  Ga.  182;  see  also  31  Ga.  625. 
Jury  may  take  notes  of  calculations  made  by  counsel,,  although  it  is  made 
to  appear  by  objecting  party  that  they  were  made  by  ordinary  when  case  be- 
fore him:  71  Ga.  535.  Written  memorandum  went  out  with  jury,  not  cause 
for  new  trial,  no  injury  appearing:  72  Ga.  472.  New  trial  for  unknown  sub- 
stitution of  one  juror  for  another  in  panel:  77  Ga.  108.  Not  granted  for  failure 
to  send  jury  out  while  question  of  law  being  argued:  80  Ga.  267.  Telling 
jury  they  would  be  kept  together  over  Sunday  at  their  own  expense,  error: 
84  Ga.  159.  Juror  attacked  as  unfair  or  partial,  granting  new  trial  in  discretion 
of  court :  84  Ga.  186.  Inquiry  as  to  improper  intercourse  with  witnesses,  pend- 
ing trial,  should  not  be  made  in  presence  of  jury :  85  Ga.  751.  Papers,  not  then 
in  evidence,  marked  by  court  for  identification,  over  protest,  in  presence  of 
jury,  hurtful  error:  85  Ga.  751.     See  general  note  on  Juries. 

Justification,  new  trial  granted  where  plea  of,  filed  in  action  for  assault,  and 
jury  find  $1.00:  93  Ga.  824. 

Master's  report,  new  trial  granted  because  jury  failed  to  pass  on  material 
exception :  67  Ga.  364. 

No  error,  refused  where  no  material  error  committed  and  where  case  fairly 
tried  and  fairly  submitted  to  jury :  80  Ga.  115. 

Nonsuit,  grant  of,  not  ground  for  new  trial:  85  Ga.  203.  Not  granted  for 
improper  refusal  to  nonsuit,  where  subsequent  evidence  made  out  case :  65  Ga. 
380  ;  67/168,  169 ;  51/528. 

Open  and  conclude,  right  to,  improperly  denied,  good  ground  for  new  trial: 
76  Ga.  79.  Did  not  call  for  new  trial  here:  80  Ga.  644.  Verdict  undoubtedly 
correct,  no  reversal  for  ruling  as  to  who  entitled  to  concluding  argument :  81 
Ga.  11. 

Party's  absence,  not  granted  for  defendant's  absence  at  trial,  unless  defend- 
ant without  fault,  and  presence  would  have  caused  different  result:  76  Ga.  21. 
Not  granted  here  because  notice  to  defendant,  of  time  of  trial,  delayed  by 
storms,  etc. :  91  Ga.  121.  Granted  for  absence  of  defendant  for  providential 
cause  unknown  to  counsel  at  trial :  76  Ga.  834. 

Party  sick,  defendant  too  sick  to  undergo  trial,  continuance  not  asked,  new 
trial  denied:  91  Ga.  87.  Not  granted  because  party  was  sick,  he  having  had 
opportunity  of  notifying  court  and  failed  to  do  so  and  get  continuance :  68  Ga. 
822. 

Persuasive  oratory,  not  granted  because  verdict  won  by :  68  Ga.  229. 

Principles  of  law,  judge  can  only  grant  new  trials  according  to,  and  his 
granting  new  trial  was  error  here:  80  Ga.  281. 

Reading  entry  of  levy  on  distress  warrant,  including  among  other  things, 
"growing  crop  of  cotton,"  to  jury,  no  ground  for  new  trial :  86  Ga.  725. 

Reasons  of  judge  for  granting  new  trial,  not  reversible  error:  86  Ga.  195-; 
71/222. 

Relief  not  asked,  not  granted  because  verdict  gave  relief  not  specifically 
asked  for  in  bill,  the  relief  being  based  on  evidence  not  objected  to  when 
offered :  69  Ga.  636. 

Remark  of  court  to  counsel  arguing  case,  that  court  agreed  with  him  on  the 
law,  proper:  76  Ga.  700.  New  trial  not  granted  for  court's  remarks  to  counsel 
while  arguing  law  point,  giving  court's  opinion  of  law:  80  Ga.  691. 

Reopen  case,  not  granted  for  refusal  of  court  to,  for  further  testimony  after 
argument  closed,  unless  discretion  abused:  69  Ga.  637;  see  also  79  Ga.  588; 
73/788;  75/645,  762;  78/143;  68/229.  So  after  argument  on  motion  to  nonsuit: 
92  Ga.  772.  See  also  general  note  after  section  4338,  and  general  note  after 
section  5296,  catchwords  "Discretion  of  Court." 
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Second  verdict,  Supreme  Court  in  reviewing  first  verdict  having  pronounced 
case  "exceedingly  weak,"  setting  aside  second  verdict  for  $700  larger  was  not 
abuse  of  discretion :  74  Ga.  377.    See  notes  to  section  5482. 

Solicitor-general's  opinion,  where  verdict  not  contrary  to  law  or  evidence, 
new  trial  refused  in  criminal  case,  though  solicitor-general  thinks  same  would 
better  subserve  justice :  65  Ga.  422. 

Substantial  justice  done,  though  technically  grounds  good,  new  trial  prop- 
erly refused:  84  Ga.  211. 

Third  new  trial,  grant  of,  reversed,  when :  84  Ga.  793. 

Urged  at  trial,  not  granted  for  matter  which  should  have  been,  or  before 
trial,  urged  for  first  time  in  motion  for  new  trial:  93  Ga.  823. 

Verdict  uncertain,  verdict  of  jury  upon  question  specifically  propounded, 
uncertain,  grant  of  new  trial  affirmed  :  86  Ga.  234. 

Witness  absent,  and  no  continuance  asked,  no  ground  for  new  trial :  86  Ga. 
5;  91/18. 

Witness  misunderstood,  no  ground  for  new  trial:  86  Ga.  5. 

See  general  note  hereafter. 

§5484.  (3719.)  Application  for  new  trial.  All  applications  for  aAct|31889' 
new  trial,  except  in  extraordinary  cases,  must  be  made  during  the  ^4323>  548°- 
term  at  which  the  trial  was  had;  and  when  the  term  continues 
longer  than  thirty  days,  the  application  shall  be  filed  within  thirty 
days  from  the  trial,  together  with  a  brief  of  evidence,  subject  to  the 
approval  of  the  judge  and  subject  to  the  right  of  amendment  al- 
lowed in  applications  for  a  new  trial;  but  all  applications  herein 
provided  for  may  be  heard,  determined,  and  returned  in  vacation. 

Notes  from  Code  of  1882  : 

Rule  nisi  for  new  trial  should  be  applied  for  during  term  of  court :  8  Ga. 
Ill ;  1/252.  Judge  may  make  rules  for  new  trials  returnable  in  vacation  :  4  Ga. 
157.  Rule  nisi  granted  without  notice  to  opposite  party  as  to  twenty  days 
notice  and  amendments:  21  Ga.  214.  When  equity  will  interfere,  but  there 
should  be  diligence  by  application  for  rule  nisi  during  the  term :  15  Ga.  550. 
Rule  nisi  submitted  to  the  judge  by  consent :  21  Ga.  464.  In  extraordinary  cases 
rule  applied  for  after  expiration  of  the  term :  23  Ga.  493.  Brief  of  the  testi- 
mony should  be  filed:  7  Ga.  436.  Motion  in  arrest  of  judgment  any  time  be- 
fore adjournment  of  court:  4  Ga.  101.  Should  be  prior  order  in  term  time,  to 
support  motion  for  new  trial  at  chambers  :  55  Ga.  342 ;  60/57  ;  54/260.  Section 
referred  to  and  construed  :  49  Ga.  227  ;  38/178,  179.  Brief  of  evidence  agreed 
on  by  counsel  and  approved  by  court,  ordered  to  be  entered  on  minutes  but 
neglected  to  be  by  clerk,  yet  sufficient:  17  Ga.  70.  Where  the  failure  to  file 
brief  of  evidence  cured :  30  Ga.  249.  Brief  of  evidence  should  be  filed  under 
revision  and  approval  of  the  court:  5  Ga.  399.  Consent  order  in  term  time  to 
perfect  brief  of  evidence,  motion  for  new  trial  heard  in  vacation  :  57  Ga.  193 ; 
59/626;  63/309.  When  motion  for  new  trial  has  been  argued,  it  is  too  late  to 
move  to  dismiss  it  because  order  fixing  time  to  hear  it  has  run  out :  57  Ga. 
607.  When  motion  to  be  heard  at  adjourned  term  but  was  not,  it  cannot  be 
heard  afterwards:  60  Ga.  123.  Where  the  time  given  expired,  it  will  not  be 
reinstated :  60  Ga.  335.  Presumed  court  below  exercised  discretion  lawfully 
as  to  postponement  of  hearing  of  the  motion  and  filing  of  brief  of  evidence: 
49  Ga.  179. 

See  notes  to  sections  5485,  5537,  and  5680. 

See  general  note  hereafter. 
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Notes  from  decisions  since  Code  of  1882  : 

Act  of  November  12th,  1889, does  not  apply  to  cases  then  pending:  85  Ga. 
625;  construed:  91  Ga.  813. 

Amendable,  motion  is,  at  hearing;  practice,  where  judge  not  same  who 
tried  case :  95  Ga.  410. 

Approval  of  motion,  granting  new  trial,  ample  verification  of  recitals  of  fact 
in  motion  for  new  trial :  92  Ga.  366. 

Bill  for  review,  upon  grounds  which  should  have  been  urged  during  term 
by  motion  for  new  trial :  73  Ga.  19. 

Brief  of  evidence,  Supreme  Court  cannot  mandamus  judge  of  superior  court  to 
approve  brief  of  evidence  to  motion  for  new  trial :  91  Ga.  83  ;  93/254,  255.  Mo- 
tion not  dismissed  here  because  brief  not  approved  in  terms :  66  Ga.  715.  Motion 
here  dismissed  because  of  movant's  laches  in  not  presenting  brief  sooner  for 
approval :  65  Ga.  238,  239.  Order  allowing  "until  next  term"  to  perfect  motion 
and  file  brief,  means  during  next  term,  etc. :  67  Ga.  765.  Dismissal  of  motion 
for  new  trial  for  failure  to  file  approved  brief  as  required  by  law,  proper  here: 
74  Ga.  811.  Where  defendant  in  error,  by  his  acts,  waived  objection  that  brief 
not  filed  in  time:  80 Ga.  46.  Brief  setting  out  colloquies  between  court  and 
counsel,  wranglings  of  counsel,  etc.,  no  brief:  83  Ga.  148.  Approval  of  sten- 
ographer's report  was  erroneous ;  but  remedy  was  motion  to  vacate  approval ; 
motion  to  dismiss  motion  for  new  trial  was  properly  denied :  83  Ga.  153.  At 
any  time  during  pendency  of  motion  for  new  trial,  brief  of  evidence  may  be 
amended :  83  Ga.  155 ;  citing  41  Ga.  577  ;  61/419 ;  80/166 ;  see  also  83  Ga.  153 ; 
88/740.  Even  after  Supreme  Court  passes  on  bill  of  exceptions  to  refusal  to 
dismiss  motion.  Certainly  so,  if  Supreme  Court  directs  allowance  of  amend- 
ment: 83  Ga.  155.  Oral  evidence  attached  to  documentary  evidence,  latter 
approved,  former  not  approved  nor  appearing  to  have  been  filed,  not  con- 
sidered :,  83  Ga.  400.  Brief  not  appearing  to  be  signed  by  all  counsel,  nor 
approved,  nor  ordered  filed,  exception  to  verdict  as  contrary  to  evidence,  not 
considered  :  83  Ga.  566.  Motion  dismissed  for  lack  of  proper  approval  of  brief ; 
exceptions  containing  no  brief,  nor  approval  on  any  brief,  insufficient :"  82  Ga. 
577.  Order  approving  full  stenographic  report  of  trial  as  brief,  reversed  if 
directly  excepted  to :  83  Ga.  597  ;  citing  75  Ga.  768 ;  80/644 ;  83/148,  153.  Where 
nonsuit  was  affirmed,  Supreme  Court  refusing  to  consider  stenographic  report 
as  brief  of  evidence,  though  approved  by  trial  judge:  83  Ga.  605.  Where  re- 
fusal of  new  trial  was  proper,  not  on  merits,  as  court  below  ruled,  but  because 
it  erred  in  approving  stenographer's  report  as  brief  of  evidence:  83  Ga.  605. 
Brief  agreed  on,  approved  and  filed,  is  still  amendable:  88  Ga.  740.  Brief 
should  never  contain  anything  except  evidence :  88  Ga.  740.  New  trial  denied 
where  brief  confused,  though  weight  seems  against  verdict:  77  Ga.  91.  Where 
order  in  term  sets  motion  for  subsequent  day  in  term,  with  leave  to  file  brief, 
and  right  is  preserved  by  successive  orders  to  next  term,  motion  not  dismissed 
because  brief  not  sooner  approved:  88  Ga.  617.  Court  having  convened  to 
hear  memorial,  might  grant  order  continuing  motion  :  88  Ga.  617.  Failure  to 
file  brief,  cured  by  argument  of  motion  on  merits :  94  Ga.  718,  719.  Where  by 
language  of  agreement  and  by  conduct  counsel  were  estopped  from  moving  to 
dismiss  motion  for  new  trial  for  lack  of  approved  brief:  94  Ga.  721.  A  series 
of  consent  orders  which  preserved  the  rights  of  movant:  94  Ga.  720,  725. 
Points  of  practice,  e.  g.,  time  of  filing  brief,  etc.,  should  be  raised  by  motion  to 
dismiss:  89  Ga.  653;  citing  73  Ga.  455.  Dismissed  for  lack  of  approved  brief, 
judge  refusing  approval  because  by  reason  of  lapse  of  time  he  could  not  recol- 
lect the  testimony  :  94  Ga.  722.  It  was  in  effect  approval  of  brief  for  judge  to 
sign  entry  thereon  expressing  that  it  was  agreed  to:  94  Ga.  720.  Act  of  1889 
applies  only  to  those  courts  which  hold  longer  than  thirty  days:  94  Ga.  798, 
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In  courts  not  affected  by  that  Act,  where  movant  allowed  given  time  to  file 
brief ,  he  must  have  it  approved  by  the  court  within  that  time:  94  Ga.  798. 
Non-approval  during  term  due  to  judge's  delay,  motion  not  dismissed  :  89  Ga. 
113.  If  brief  not  filed  during  term,  time  must  be  extended  into  vacation 
by  order:  90  Ga.  284.  Where  term  continues  longer  than  thirty  days, 
sufficient  that  brief  filed,  subject  to  approval,  within  thirty  days  after  trial: 
91  Ga.  578.  That  stenographer  failed  to  write  out  evidence,  no  reason  for 
failing  to  file  brief  within  time  limited :  91  Ga.  14.  Certificate  of  judge  that 
brief  filed  in  time,  sufficient  without  entry  of  filing  on  brief:  91  Ga.  578. 
Brief  never  fully  approved  by  presiding  judge,  motion  dismissed  by  his  suc- 
cessor at  subsequent  term:  92  Ga.  407.  Motion  filed,  with  approved  brief, 
within  time,  not  dismissed  at  subsequent  term  because  brief  not  approved  in 
time,  when :  95  Ga.  410.  Practice  as  to  granting  time  to  file  brief,  since  Act  of 
1889 :  95  Ga.  567  ;  see  also  91  Ga.  813,  819  ;  94/725. 

Continuance,  when  motion  has  been  passed  to  later  term  and  no  action  had, 
it  stands  continued  as  any  other  case,  and  may  be  called  up  by  either  party: 
71  Ga.  654. 

Decision  on  motion  heard  in  term,  witheld  without  order:  65  Ga.  708. 

Dismissal,  it  was  error,  under  status  of  motion  and  order  here,  to  dismiss 
motion  for  new  trial :  74  Ga.  836.     It  was  not  error  here :  74  Ga.  840. 

Extraordinary  motion,  erroneous  opinion  as  to  law  of  new  trials,  entertained 
by  counsel  and  nisi  prius  court,  no  ground  for  extraordinary  motion  for  new 
trial :  74  Ga.  383.  Extraordinary  motion  in  vacation  derives  all  its  efficacy 
from  what  is  subsequently  done  respecting  it  in  term :  82  Ga.  122 ;  citing  55 
Ga.  342;  60/57;  75/77. 

Grounds  of  motion,  judge  should  approve  as  true,  not  "subject  to  correction, 
etc.":  83  Ga.  148;  citing  75  Ga.  761,  664;  80/642.  Grounds  not  approved  by 
trial  court,  not  considered :  86  Ga.  574.  Under  section  5546,  counsel  not  power- 
less when  judge  refuses  to  expressly  approve  motion  for  new  trial,  if  grounds 
be  true :  83  Ga.  148. 

Hearing,  does  not  lapse  because  not  heard  at  time  set  for  hearing,  unless 
attributed  to  laches  of  movant ;  it  can  be  heard  at  session  of  court :  69  Ga. 
748,  763.  Where  order  fixed  certain  date  by  which  brief  of  evidence  to  be 
filed,  and  later  date  for  hearing,  it  was  proper  to  hear  motion  on  day  set, 
though  movant  not  present :  73  Ga.  46.  Judge  notifying  counsel  in  writing, 
motion  heard  on  17th  instead  of  15th  of  month,  no  objection  made,  hearing  on 
17th  valid :  74  Ga.  320.  Jurisdiction  to  hear  motion  for  new  trial  in  term,  not 
lost  by  order  to  hear  at  chambers :  85  Ga.  638. 

Motion  to  reinstate,  distinction  between  motion  for  new  trial  and  motion  to 
reinstate  is  clear  and  obvious:  73  Ga.  51 ;  see  also  30  Ga.  191 ;  42/435  ;  55/521. 

Set  aside,  judgment  of  dismissal  on  demurrer  not  set  aside  and  case  rein- 
stated upon  motion  after  the  term :  95  Ga.  35. 

Time,  if  not  filed  in  time,  should  move  to  dismiss  at  hearing:  67  Ga.  381. 
Writ  of  error  here  not  dismissed  on  ground  motion  no£  made  during  term :  67 
Ga.  381.  Order  allowing  "until"  certain  day  or  term  to  prepare  and  file  mo- 
tion, includes  such  day  or  term:  70  Ga.  717.  Failure  to  object  to  motion  for 
new  trial  on  account  of  not  filing  during  term,  amounts  to  waiver:  76  Ga.  329. 
Order  allowing  certain  time  for  filing  motion,  not  binding  if  filed  during  term  : 
77  Ga.  176.  Motion  for  new  trial,  filed  at  adjourned  term,  held  in  time  here: 
85  Ga.  437.  Motion  before  term  ended,  all  acts  during  recess  repeated  later 
during  same  term  while  court  actually  in  session,  dismissal  refused :  89  Ga. 
494;  90/265.  Court  not  adjourned  for  term,  although  other  courts  of  circuit 
held  in  meantime,  and  motion  for  new  trial  filed  in  recess:  91  Ga.  578.  Vaca- 
tion, practice  as  to  passing  on  motion  in  vacation ;  65  Ga.  20.    Cases  where 
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motion  for  new  trial  set  for  hearing  in  vacation,  etc. :  69  Ga.  748,  763.  Judge 
cannot  entertain  original  motion  for  new  trial  in  vacation  where  no  prior 
action  taken  in  term  time :  76  Ga.  21.  Order  taken  in  term  was  broad 
enough  to  extend  time  into  vacation  :  88  Ga.  181.  Inoperative  vacation  order 
dismissing  case,  cured  by  similar  subsequent  order  in  term:  90  Ga.  731 ;  see 
also  90  Ga.  530. 

77  Ga.  298.       85485.  Hearinq  in  vacation.     Where  an  order  is  taken  to  hear  a 

89  Ga.  497.         °  .  .,.  .  „ 

90  Ga.745.  motion  for  a  new  trial  in  vacation,  the  brief  of  evidence  must  be  pre- 

sented for  approval  within  the  time  fixed  by  the  order,  or  else  the 
motion  will  be  dismissed.  At  the  time  fixed  for  the  hearing,  the 
judge  may  finally  approve  the  motion  and  brief,  with  all  amend- 
ments thereto,  and  pass  on  the  motion,  with  the  right  to  either  party 
to  except  as  in  term  time;  but  the  judge  in  his  discretion,  before  or 
at  that  time,  may  adjourn  the  hearing  to  another  date  in  vacation, 
with  like  power,  or  until  the  next  term.  Where  through  no  fault  of 
the  movant  a  motion  is  not  heard  in  vacation,  or  where  a  hearing  is 
adjourned  to  the  next  term,  the  motion  stands  for  hearing  in  term 
as  if  no  order  had  been  taken. 

See  notes  to  section  5484. 

Motion  dismissed  if  no  approved  brief  filed  in  time  allowed  by  order:  90 
Ga.  249. 

Dismissed  for  lack  of  brief,  filed  and  approved  under  terms  of  consent  order ; 
time  is  essence  of  contract:  66  Ga.  277;  94/724;  see  also  74  Ga.  811 ;  69/747; 
68/815;   63/309;  59/626. 

Brief  not  filed  within  time  ordered  by  court,  motion  dismissed:  70  Ga.  445. 

Court  may  extend  time  for  filing  brief,  but  it  must  be  filed  within  time  lim- 
ited by  order :  91  Ga.  13,  14. 

Where  order  allowed  thirty  days  from  adjournment  of  court  to  file  brief, 
must  be  strictly  followed,  or  motion  dismissed :  69  Ga.  747 ;  but  see  69  Ga.  760, 
761. 

Court  may,  by  order,  extend  time  for  filing  brief:  87  Ga.  416. 

Motion  not  dismissed  for  failure  to  file  brief,  where  time  extended  by  order : 
77  Ga.  16. 

Brief  of  evidence  allowed  at  final  hearing,  under  extending  and  postponing 
orders  :  77  Ga.  612. 

Hearing  in  vacation  continued  by  consent,  order  being  passed  nunc  pro  tunc 
on  day  continued  to,  and  then  brief  of  evidence  approved,  not  error:  69  Ga. 
760,  761. 

Hearing  set  in  vacation,  allowing  until  then  to  complete  brief  of  evidence, 
continuance  of  hearing  does  not  give  further  time  to  file  brief,  proper  prac- 
tice :  69  Ga,  735. 

Procrastination  in  having  brief  perfected  and  approved  is  bad  practice :  94 
Ga.  255. 

Where  motion  regularly  continued,  judge  may  approve  brief  of  evidence 
after  time  ordered,  but  is  not  bound  to  do  so:  85  Ga.  642. 

Hearing  assigned  for  day  in  vacation  (brief  to  be  approved  then),  continued 
by  sickness  of  movant's  opposing  counsel,  dismissal  next  term,  error:  78  Ga. 
140. 

Motion  continued  to  adjourned  term,  order  then  granted  allowing  until 
final  hearing  to  perfect  brief ,  refusal  to  dismiss  for  lack  of  brief ,  proper :  78 
Ga,  190. 


1681  TENTH  TITLE.— CHAPTER  1.  §§5486, 5487 

New  trials ;  by  whom  and  for  what  causes  allowed. 

Order  not  vacated  because  not  heard  in  vacation  at  time  set:  78  Ga.  190. 

Motion  in  term,  ordered  heard  in  vacation  and  time  allowed  to  perfect  brief: 
73  Ga.  125. 

Brief  allowed  at  final  hearing  after  extension  of  time  of  filing,  and  subse- 
quent continuance:  75  Ga.  347. 

Order  here  allowing  thirty  days  after  court  for  counsel  to  agree  upon  brief 
of  evidence,  or  court  to  approve,  and  motion  to  be  perfected:  75  Ga.  885,  886. 

Order  here  did  not  require  approved  brief  of  evidence  filed  within  thirty 
days  after  court ;  mere  filing  sufficient :  75  Ga.  887. 

Doubtful  whether  court  can  require  notice  to  opposite  party  before  amend- 
ing motion  set  in  vacation  :  75  Ga.  886. 

Order  to  hear  motion  in  vacation  authorized  decision  at  any  subsequent 
day  :  89  Ga.  180. 

Order  indefinite  as  to  time  and  place  of  hearing  in  vacation,  no  objection 
made  at  hearing,  exception  bad  :  92  Ga.  366. 

Motion  set  to  be  heard  in  vacation  on  notice,  passed  to  next  term,  not  dis- 
missed though  parties  did  not  appear  and  no  order  taken  on  day  set :  71  Ga. 
856. 

In  1884,  motion  not  heard  in  vacation  without  order ;  date  set  for  hearing, 
motion  had  to  be  heard  then  or  continued  :  74  Ga.  217  ;  65/20. 

Motion  not  heard  on  day  set,  postponed  to  day  convenient  to  judge:  90  Ga. 
732. 

Motion  continued  from  day  set  for  hearing  in  vacation  to  next  term,  needs 
no  further  order  during  term  :  82  Ga.  452. 

Judge  may  continue  motion  set  in  vacation,  by  order  passed  in  another 
county,  where  he  is  holding  court:  74  Ga.  586. 

Judge  unable  to  be  present  and  hear  motion  set  in  vacation,  had  power  to 
order  continuance,  though  in  different  county :  69  Ga.  765,  748 ;  see  also  63  Ga. 
309. 

Motion  must  be  made  in  term,  though  order  allowed  it  to  be  made  in  vaca- 
tion :  71  Ga.  357. 

Consent  that  motion  be  made  in  vacation  must  be  strictly  followed ;  and 
motion  dismissed,  if  service  not  made  as  agreed :  71  Ga.  357. 

§5486.  (3720.)  Another  judge  may  grant  new  trial.  A  judge  may 
decide  a  motion  for  a  new  trial  who  did  not  try  the  case,  either  when 
he  is  presiding  in  the  court  in  which  the  motion  is  pending,  or  when 
he  is  named  in  the  rule. 

Stated :  1  Ga.  306.  Where  the  judge  coming  into  office  could  not  rectify  the 
failure  to  agree  on  brief  of  the  evidence,  or  want  of  approval  of  the  preceding 
judge:  38  Ga.  594.  Successor  of  the  judge  who  presided  at  the  trial  may 
authenticate  to  Supreme  Court  grounds  taken  before  himself,  in  motion  for 
new  trial:  57  Ga.  50;  see  also  Eule  49  of  superior  court. 

Decision,  on  ground  that  verdict  contrary  to  evidence,  has  not  same  pres- 
tige in  Supreme  Court  as  when  motion  decided  by  trial  judge :  68  Ga.  534. 

Motion  for  new  trial  set  at  chambers,  during  session  of  another  court,  be- 
fore original  judge,  another  judge  presiding  had  no  jurisdiction  to  continue 
motion,  etc. :  69  Ga.  748 ;  see  also  63  Ga.  309 ;  69/765. 

Rule  that  Supreme  Court  reluctant  to  interfere  with  verdict  as  contrary  to 
law  and  evidence,  not  applicable  where  approved  by  judge  who  did  not  try 
case :  68  Ga.  835. 

§5487.   (3721.)  Motion  made  after  adjournment  of  court.      In  case  of  A^t|71873, 
a  motion  for  a  new  trial  made  after  the  adjournment  of  the  court, 
106 
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some  good  reason  must  be  shown  why  the  motion  was  not  made  dur- 
ing the  term,  which  shall  be  judged  of  by  the  court.  In  all  such 
cases,  twenty  days  notice  shall  be  given  to  the  opposite  party.  And 
whenever  a  motion  for  a  new  trial  shall  have  been  made  at  the  term 
of  trial  in  any  criminal  case  in  this  State,  and  overruled,  or  when  a 
motion  for  a  new  trial  has  not  been  made  at  such  term,  in  either  event 
no  motion  for  a  new  trial  from  the  same  verdict  shall  ever  be  made 
or  received,  unless  the  same  be  an  extraordinary  motion  or  case, 
such  as  is  provided  for  in  section  5484  of  this  Code,  and  there  shall 
be  but  one  such  extraordinary  motion  ever  made  or  allowed. 

Motion  under  this  section  on  any  grounds  not  specified  in  a  dismissed  bill  of 
exceptions:  42 Ga.  41.  Motion  to  reinstate  a  case  controlled  by  this  section: 
44  Ga.  161.  As  to  the  twenty  days  notice:  21  Ga.  216;  49/227;  30/677.  As  to 
what  the  notice  should  set  forth :  64  Ga.  359.  Section  referred  to  and  con- 
strued:  49  Ga.  227;  50/297;  47/373;  55/347;  54/672.  Discovery  of  merely  cu- 
mulative evidence  does  not  justify  resort  to  the  provisions  of  this  section :  65 
Ga.  57 ;  57/538.  Mandamus  against  judge  below  granted  reluctantly :  50  Ga. 
636 ;  49/227 ;  65/58.  Where  mandamus  granted  to  compel  judge  to  act  under 
this  section  :  52  Ga.  53.  Under  the  provisions  of  this  section,  motion  for  a  new 
trial  may  be  amended  to  include  grounds  arising  since  original  motion :  34  Ga. 
565. 

Grounds  of  extraordinary  motion  in  criminal  case  considered  ;  mandamus  to 
require  judge  to  certify  second  bill  of  exceptions,  on  refusal  of  extraordinary 
motion,  refused  :  65  Ga.  57. 

As  to  grounds  for  extraordinary  motion :  66  Ga.  753. 

Extraordinary  motion  not  lie  for  matters  which  were  known  to  party,  and 
should  have  been  urged  in  defense:  68  Ga.  287. 

Absence  of  judge  preventing  counsel  from  filing  motion  on  day  to  which 
court  adjourned,  no  ground  for  extraordinary  motion  :  75  Ga.  78. 

Extraordinary  motion  takes  place  of  bill  in  equity  for  new  trial,  and  same 
grounds  required  therefor:  75  Ga.  77. 

Not  granted  where  witness  testified  to  most  of  facts  on  trial,  and  evidence 
cumulative :  75  Ga.  116. 

Facts  here  no  ground  for  extraordinary  motion ;  case  tried  near  close  of 
term :  75  Ga.  870. 

Extraordinary  motion  not  granted,  for  new  evidence,  unless  full  diligence, 
etc. :  77  Ga.  292. 

Acts  1889,  §5488.  Brief  of  evidence.  The  brief  of  evidence  required  in  motions 
^5604,5680.  for  new  trial  shall  be  a  condensed  and  succinct  brief  of  the  mate- 
rial portions  of  the  oral  testimony,  including  a  similar  brief  of  in- 
terrogatories read  on  the  trial.  In  such  brief  there  shall  be  included 
the  substance  of  all  material  portions  of  all  documentary  evidence. 
Documentary  evidence  copied  as  an  exhibit  or  set  out  in  the  plead- 
ings, and  introduced  in  evidence,  shall  not  be  set  out  in  the  brief  ex- 
cept by  reference  to  the  same.  In  all  cases  in  which  the  testimony 
has  been  stenographically  reported,  the  same  may  be  reduced  to 
narrative  form,  or  the  stenographic  report  may  be  used  in  whole  or 
in  part  in  making  up  the  brief,  with  immaterial  questions  and  an- 
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swers  and  parts  thereof  stricken,  so  as  in  every  case  to  shorten  the 
brief,  and  include  therein  only  material  evidence. 

See  notes  to  sections  5484  and  5528. 

Evidence  being  documentary  and  carried  to  Supreme  Court  unbriefed,  there 
being  no  question  of  law,  writ  of  error  dismissed :  91  Ga.  198 ;  see  also  91  Ga. 
178;  90/102. 

Letters  and  documents  set  out  in  full  instead  of  briefed,  exception  to  rul- 
ing thereon  not  considered:  90  Ga.  217.  Evidence  not  considered,  where  no 
bona  fide  attempt  at  briefing:  88  Ga.  361. 

"Trash"  must  be  eliminated  :  86  Ga.  21. 

Evidence  not  briefed,  not  considered:  90  Ga.  285;  91/5;  89/87;  92/452,  574, 
685. 

Judge  superior  court  cannot  require  the  whole  of  the  stenographer's  report 
to  be  sent  up:  93  Ga.  253;  so  before  Act  of  1889;  see  83  Ga.  153,  597;  75/768; 
80/644 ;  83/148,  605. 

Stenographer's  report  in  dialogue  form,  improper:  92  Ga.  452;  86/773; 
89/422 ;  92/574,  576. 

Case  considered  upon  pleadings  alone :  92  Ga.  685. 

Incorporation  of  original  papers  in  brief  of  evidence,  disapproved,  but  case 
not  dismissed  where  done  by  consent :  72  Ga.  463. 

Where  original  papers  included  in  the  brief,  the  approval  of  the  judge  was 
not  void.  By  amendment,  copy  could  be  inserted  in  lieu  of  original  papers: 
95  Ga.  122. 

Where  court  approved  stenographer's  report  as  brief  of  evidence  and  no  effort 
made  to  have  order  of  approval  vacated,  motion  for  new  trial  not  dismissed 
therefor;  such  document  amendable  by  substituting  more  condensed  brief: 
94  Ga.  574. 

Abstracts  of  documents  sufficient  to  indicate  nature  and  legal  effect,  suffi- 
cient :  91  Ga.  132. 

Even  before  Act  of  1889,  new  trial  denied  where  brief  confused,  though 
weight  seems  against  verdict:  77  Ga.  91. 

Superfluous  matter  in  brief,  no  ground  for  dismissal  of  motion  ;  brief  should 
be  purged :  94  Ga.  723. 

Brief  not  compelled  to  be  made  from  official  stenographer's  report :  92  Ga. 
741. 

Brief  containing  substance  of  written  evidence  and  agreed  upon  as  correct, 
case  not  dismissed :  72  Ga.  469. 

As  the  law  formerly  stood,  oral  evidence  should  be  briefed,  and  written 
evidence  copied  ;  the  latter  could  not  be  briefed :  72  Ga.  215. 

Documentai*y  evidence  should  be  copied,  and  case  dismissed  where  deeds 
were  abbreviated  in  bill  of  exceptions:  71  Ga.  866. 

Abbreviation  of  documentary  evidence,  unless  by  consent,  no  substitute :  77 
Ga.  691. 
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CHAPTER  2. 

l! 

CASES,    WHEN,    WHERE,    AND    HOW    RETRIED. 

§5489.  (3722.)  Time  of  new  trial.  When  a  new  trial  has  been 
granted  by  the  superior  court,  the  case  shall  stand  on  the  docket  for 
trial  at  the  next  term  as  though  no  trial  was  had,  subject  to  the 
rules  for  continuances  provided  in  this  Code. 

When  new  trial  granted  by  court  below  and  reversed  by  Supreme  Court, 
movant  can  amend  the  motion  before  the  case  made  judgment  of  court  below : 
49  Ga.  303.     Shall  stand  for  trial  at  term  remittitur  received  :  54  Ga.  361. 

New  trial  granted,  not  presumed  that  court  will  decide  law  wrongly,  or  fail 
to  correct  error  made  on  first  trial :  69  Ga.  769. 

New  trial  ordered  by  Supreme  Court,  requires  a  hearing  de  novo;  new  facts 
may  be  shown  :  70  Ga.  362. 

Acts  1892,  §5490.  Cases  decided  by  Supreme  Court,  returned  when.  All  cases 
$§5134,5627. decided  by  the  Supreme  Court,  which  are  not  finally  disposed  of  by 
such  decision,  shall  stand  for  further  hearing  at  the  term  next  ensu- 
ing after  the  decision  by  the  Supreme  Court,  unless  the  lower  court 
be  in  session  when  such  decision  is  made,  in  which  event  they  shall 
stand  for  trial  during  such  term  of  the  lower  court. 

Acts  1892,       85491.    Cases  to  be  redocketed.     The  clerk  of  the  lower  court   in 
p- 103.  s. 

§§6134,5627.  which  a  remittitur  is  entered,  shall  docket  the  case  immediately  after 

the  other  cases  then  pending  in  his  court  which  stand  for  trial  at 

the  term  above  fixed. 
Acts  1892,        §5492.    Discretion  of  judge  as  to  retrial.      The  judge  presiding  shall 
§5134.         have  it  in  his  discretion  to  postpone  the  hearing  of  any  such  case  to 

such  day  in  the  term  as  to  him  may  seem  reasonable;  or,  if  necessary 

to  give  proper  time  for  preparation,  he  may  continue  the  case  until 

the  next  term  of  the  court. 

General  Note  on  New  Trials. 

Notes  from  Code  of  1882 : 

Attorney  should  be  fully  heard :  56  Ga.  503 ;  55/466 ;  49/255 ;  60/367.  Ab- 
sence of,  as  ground  for:  46  Ga.  537,  546,  534,  543;  44/588;  45/28,  338.  His 
speech  to  jury  improper:  61  Ga.  278.  Misrepresenting  testimony:  46  Ga.  26- 
34;  57/42;  10/512-522;  25/226;  65/525.  Refusing  to  let  attorney  argue  the 
law  and  facts  to  the  jury :  10  Ga.  522. 

Appeal,  question  as  to  right  to,  does  not  arise  on  motion  for  new  trial:  61 
Ga.  483. 

Alibi,  newly  discovered  evidence  in  the  shape  of  an  alibi,  affidavit:  54  Ga. 
577. 

Amendments,  motion  for  new  trial  may  be  amended :  62  Ga.  654 ;  56/472 ; 
34/565;  17/141;  25/158;  62/655;  61/419;  41/577.  Refusal  to  strike  amendment : 
63  Ga.  697.  Rule  nisi  not  amended  by  new  grounds  after  being  filed:  12  Ga. 
271. 

Attempts  to  stifle  evidence:  33  Ga.  117;  5/75. 

Affidavits,  impeaching  jurors:  18  Ga.  343.  Discretion  of  court  as  to  weight 
and  credit  of:  48  Ga.  21. 
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Answers  to  bill  of  discovery  read  to  jury  by  defendant  against  complainant's 
consent :  22  Ga.  345. 

Arbitrators,  court  cannot  order  new  trial  before :  63  Ga.  752. 

Application  for,  kept  pending  for  years :  22  Ga.  566.  Not  favored :  10  Ga. 
512.     Must  be  made  during  term  trial  had  :  1  Ga.  252. 

Bastardy,  adulterine,  issue  of:  32  Ga.  316. 

Bill  of  exceptions  without  motion  dismissed,  what  grounds  in  subsequent 
motion  :  45  Ga.  100;  46/115  ;  48/21.  Bill  of  exceptions  ambiguous  on  an  impor- 
tant point:  30  Ga.  287. 

Certificate  of  the  judge  as  to  the  refusal  of  a  new  trial :  30  Ga.  724.  Facts 
set  forth  in  motion  not  certified  to  as  true  by  judge :  63  Ga.  301.  Where  judge 
does  not  certify  as  to  his  refusal  to  charge :  22  Ga.  168-174. 

Constitutional  provisions  requiring  the  judge  to  enter  on  the  minutes  his 
reason  for  the  decision  :  19  Ga.  435. 

Continuance,  refusal  to  grant:  40  Ga,  534;  45/538;  14/8;  21/581;  22/212; 
26/593;  36/526;  32/406;  40/529;  33/98,49.  Discretionary:  59  Ga.  189.  Improp- 
erly refused,  yet  no  injury,  refused  new  trial :  14  Ga.  641.  Where  witness  tes- 
tifies: 22  Ga.  211.     Wrongfully  refused:  30  Ga.  10;  40/529. 

Calculation,  not  because  the  jury  have  arrived  at  their  verdict  by  an  erro- 
neous calculation  :  7  Ga.  283  ;  21/4 ;  46/361 ;  60/316,  603. 

Cumulative  evidence,  merely,  will  not  do  for:  42  Ga.  472;  52/509;  41/658; 
3/310.  Newly  discovered  evidence :  29  Ga.  257  ;  37/459 ;  6/276 ;  59/856 ;  63/384, 
557;  62/158;  46/115. 

Consent  orders  govern  as  to  time  for  trial  of  motion :  59  Ga.  626 ;  60/123. 

Contract  cases  differ  from  those  of  torts,  in  relation  to  new  trial  where 
nominal  damages  involved  :  60  Ga.  496.     Granted  in  cases  of  torts  :  18  Ga.  539. 

Damages  excessive,  as  ground  for :  8  Ga.  113  ;  20/428  ;  31/309  ;  10/37  ;  29/294  ; 
49/504;  26/250;  23/500.  Inadequate:  7  Ga.  200.  Not  for  excessiveness,  if  ver- 
dict supported  by  evidence :  29  Ga.  294. 

Declaration  sets  forth  no  cause  of  action,  and  new  trial  granted  by  court  be- 
low, Supreme  Court  will  not  interfere:  46  Ga.  163.  Verdict  for  lai'ger  amount 
than  claimed  in  declaration,  remitting  excess,  no  new  trial:  8  Ga.  113. 

Defective  record  :  40  Ga.  191. 

Defendant  cannot  complain  verdict  less  than  should  be:  32  Ga,  406.  May  ask 
for  specific  instructions  where  proof:  17  Ga.  204.  Providentially  kept  away: 
46  Ga,  432 ;  63/659. 

Demurrer,  the  overruling  of,  when  no  ground  for,  may  be  to  arrest  judg- 
ment: 17  Ga.  96. 

Discretion,  granting  new  trial,  not  arbitrarily  exercised  :  54  Ga.  224 ;  31/365  ; 
30/212.  Of  court  below,  in  refusing  to  reinstate  motion  for  new  trial,  not  con- 
trolled :  60  Ga.  335.  Refusing  a  new  trial  not  interfered  with:  54  Ga.  171,  199, 
245;  60/441;  63/708.  Of  court  below,  granting  new  trial:  36  Ga.  321,  604; 
58/607;  35/271;  42/78;  40/91;  49/120,  588;  26/164;  63/447,  478;  60/120,  473. 
Reluctantly  interfered  with :  56  Ga.  454.  Excessive  damages  for  court :  20  Ga. 
428. 

Dispersion  of  jury:  6  Ga,  458;  12/272;  23/222;  33/56;  36/380;  37/332. 

Doubts,  reasonable  doubts:  48  Ga,  66;  10/101;  53/256;  48/458.  In  favor  of 
the  decisions  rendered  below:  59  Ga.  858;  61/448,  488;  58/484,  485;  59/738; 
31/492;  7/436. 

Equity,  resort  to,  for  a  new  trial:  15  Ga.  103-106;  37/48;  12/338;  38/651; 
36/586 ;  32/294 ;  16/402 ;  3/78 ;  46/115  ;  55/120.  As  to  new  trials  in  equity  cases  : 
5  Ga.  1.  Motion  for  new  trial  may  be  overruled  as  to  some  and  granted  as  to 
other  defendants:  49  Ga.  622.  Where  application  for  new  trial  is  res  judicata: 
43  Ga.  564 ;  38/650,  651.    Where  the  court  should  have  granted  the  new  trial : 
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46  Ga.  115 ;  57/608.  When  not:  37  Ga.  46.  Want  of  fullness  in  jury's  finding 
or  failing  to  embrace  material  issues  of  fact :  55  Ga.  667. 

Evidence,  opinion  of  judge  on :  63  Ga.  456,  457  ;  54/157 ;  60/188 ;  54/229,  157 ; 
55/288 ;  56/365,527.  Withheld  by  complainant  no  ground  for:  21  Ga.  345.  Con- 
flicts of  evidence  are  for  the  jury  to  reconcile:  48  Ga.  120;  55/321.  Sufficient, 
no  new  trial  granted :  28  Ga.  320 ;  9/504 ;  37/102  ;  36/418.  Contrary  to  evidence : 
59  Ga.  295,  336. 

Facts  set  forth  in  motion  not  certified  by  judge  as  true:  63  Ga.  301.  Upon 
which  reversal  sought,  must  appear :  26  Ga.  432.  Judge  can  state  a  fact  admit- 
ted :  30  Ga.  426.  Error  in  facts  misleading  jury:  24  Ga.  558.  Finding  of  jury 
of  facts  in  doubtful  cases,  decisive:  63  Ga.  83,  90,  158,  173.  Material  facts  for- 
gotten by  the  party  at  the  trial:  33  Ga.  159.  Not  disputed,  not  because  illegal 
evidence  to  same  point:  20  Ga.  581. 

Fraud,  where  new  trial  not  granted  on  issue  of:  30  Ga.  107;  4/170. 

Favored,  the  granting  of  a  new  trial  is,  rather  than  refusal:  6  Ga.  185; 
40/232,  135,  667;  26/164,290;  35/27;  36/604;  37/557;  38/129.  First  new  trial 
favored:  60  Ga.  594;  61/222;  54/611,612. 

Grounds  for,  must  be  included  in  the  motion:  40  Ga.  191.  Must  be  certified 
by  court  below  to  be  true:  57  Ga.  207.  Defenses  made  during  trial,  only  ones 
generally  that  can  be  considered  in  Supreme  Court:  29  Ga.  266.  Motion  for, 
ought  to  be  overruled  when  grounds  for  in  motion  not  true  in  fact :  26  Ga.  411. 

Granted  by  court  below,  not  reversed  unless  law  and  facts  require  it :  61  Ga. 
222;  60/473,  120,  154;  49/120;  58/607;  54/260.  When  ought  to  be:  9  Ga.  413. 
When  ought  not  to  be  granted :  30  Ga.  137.  When  justice  demands :  17  Ga. 
439. 

History  of  new  trial,  by  equity  proceeding:  15  Ga.  103. 

Interrogatories  out  with  the  jury,  when  not  ground  for  new  trial :  19  Ga.  303. 

Irregularities,  no  ground  for,  when  justice  has  been  done :  31  Ga.  671 ;  43/221 ; 
10/429. 

Interest,  too  much  slightly,  new  trial  ordered:  57  Ga.  319.  So  when  not 
enough  interest  found  :  57  Ga.  168. 

Judge,  inquiry  if  content  with  rulings:  41  Ga.  84.  Inaccuracy  of  his  lan- 
guage in  charge,  no  ground  for:  57  Ga.  50,  443;  60/138.  Remarks  when  asked 
to  read  from  a  book:  23  Ga.  296.  Evidence  conflicting,  new  trial  refused,  ap- 
plies where  judge  acts  also  as  jury  on  facts:  13  Ga.  223;  41/426;  63/612.  May 
modify  request  to  charge  when  the  words  used  not  appropriate:  15  Ga.  223. 
Motion  tried  before  different  judge :  60  Ga.  619,  620 ;  1/306.  Improper  remarks 
of:  8Ga.  258. 

Judgment,  error  of,  where  verdict  right :  62  Ga.  146.  General  judgment  of 
reversal:  56  Ga.  520.  Complained  of,  gives  all  plaintiff  claims:  30  Ga.  686. 
For  larger  amount  than  claimed  by  declaration :  8  Ga.  113.  When  injustice 
done,  new  trial  awarded:  7  Ga.  283;  35/26;  33/494. 

Jury,  intoxicated  juror:  40  Ga.  150.  Conversed  with  persons  not  on  the 
jury  about  the  case:  38  Ga.  216.  Refreshments  furnished  to,  without  court's 
direction:  37  Ga.  195.  Remarks  of  father  of  party  heard  by  jury:  44  Ga.  200. 
Non-residence  no  ground  for:  57  Ga.  329.  Must  pass  on  conflicts  of  evidence 
and  credibility  of  witnesses :  62  Ga.  271 ;  55/321 ;  42/82 ;  54/569.  Talking  with 
juror  when  trial  pending:  62  Ga.  372.  Not  because  jury  carried  Code  in  jury- 
room  :  63  Ga.  740.  Name  of,  not  in  jury-box,  no  reason,  unless  before  case  goes 
to  the  jury:  57  Ga.  609;  59/721;  53/432,  75,  602.  Cousin  to  prosecutor,  or  to 
party  in  civil  suit,  new  trial :  28  Ga.  439 ;  60/550 ;  63/165 ;  65/304.  Where  juror 
not  known  to  be  over  sixty  years  of  age,  new  trial :  33  Ga.  403.  Entertaining 
of,  by  counsel :  34  Ga.  381.    Jury  passes  on  facts  and  gets  law  from  court:  48 
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Ga.  66.  Law  and  facts  are  for  jury  in  criminal  cases:  25  Ga.  527-531.  Im- 
proper conduct  of:  5  Ga.  86;  6/287;  55/417;  36/332;  42/64;  38/216.  Private 
communications  with  judge,  new  trial  granted :  7  Ga.  397.  Public :  1  Ga.  200. 
Separation  of:  56  Ga.  463,  653;  47/598;  5/86.  Related  to  party:  26  Ga.  431. 
Two  who  found  verdict  helped  find  bill  in  grand-jury  room:  39  Ga.  118.  In- 
terested juror:  54  Ga.  245.  Entertained  by  successful  party:  11  Ga.  203.  Re- 
lated to  counsel,  incompetent:  63  Ga.  682.  Counsel  entertaining:  17  Ga.  364; 
34/379. 

Justice  of  peace  cannot  grant  new  trial,  or  set  aside  a  judgment :  54  Ga.  595. 

Justice,  substantial,  has  been  done  and  no  new  trial  granted:  39  Ga.  359; 
10/429;  57/237-239. 

Mistake  by  jury  of  the  character  of  the  case  or  of  the  evidence :  36  Ga.  280. 
Mistaken  charge  not  according  to  the  evidence :  30  Ga.  721. 

Mistrial,  because  two  of  the  jury  members  of  a  previous  panel  who  had  made 
verdict  in  the  case :  20  Ga.  660. 

Motions  extraordinary:  62  Ga.  361.  Must  be  previous  order  to  hear  motion 
for  new  trial  in  vacation  :  55  Ga.  342 ;  58/114 ;  60/123 ;  65/20.  When  returnable 
in  vacation  :  4  Ga.  157  ;  63/539  ;  54/111-260. 

Motion  to  reinstate  case  after  term  passed  requires  some  excuse  for  delay, 
same  as  motion  for  new  trial:  44  Ga.  161.  To  set  aside  and  reinstate,  equiva- 
lent to  new  trial:  30  Ga.  191.    Second  motion  :  38  Ga.  650. 

Negligence  of  parties :  17  Ga.  439 ;  48/545.  Inferred  by  jury,  enough :  58  Ga. 
346. 

Notice  of  twenty  days  under  Act  of  1799:  30  Ga.  677.  May  be  a  rule  nisi 
without  any  notice:  21  Ga.  214.  Need  not  explain  notice  where  not  asked:  38 
Ga.  631. 

One  new  trial  in  court  below  favored,  because  no  appeal  now :  56  Ga.  468 ; 
54/612;  62/99. 

Onus  to  show  error  on  movant :  19  Ga.  93. 

Opinion  previously  expressed  by  juror:  7  Ga.  139.  On  evidence  by  judge, 
when  error :  50  Ga.  120 ;  60/185  ;  51/514 ;  57/13  ;  46/26 ;  45/477  ;  29/36  ;  54/229  ; 
52/611 ;  62/365  ;  63/458. 

Outlaw  cannot  have:  27  Ga.  287,  299. 

Panel  must  be  objected  to  at  once :  22  Ga.  546.  Must  be  put  on  accused :  62 
Ga.  731. 

Papers  not  in  evidence  delivered  to  jury:  7  Ga.  283.  Favorable  to  one  side 
before  jury:  17  Ga.  364;  39/124,  119;  7/283,  397. 

Prisoner  too  sick  to  be  brought  to  trial  so  as  to  be  incapable  of  using  his 
faculties :  40  Ga.  529.  Evidence  as  taken  down  by  judge  read  over  to  jury  in 
prisoner's  absence,  error:  12  Ga.  25. 

Providentially  kept  away :  46  Ga.  432. 

Railroad,  error  to  show  what  another  road  paid  for  damages  in  going  through 
land  :  47  Ga.  546,  547.  When  verdict  against,  not  disturbed  :  51  Ga.  583.  Also 
where  verdict  in  favor  of:  56  Ga.  457. 

Reason,  wrong,  given  by  court  for  the  judgment,  not  granted:  40  Ga.  144; 
11/159. 

Refused  below  by  superior  court,  Supreme  Court  will  not  reverse,  though 
may  think  it  wrong:  37  Ga.  235.  Not  favored  so  much  as  one  granting:  26  Ga. 
164 ;  37/557  ;  35/271 ;  24/412 ;  36/604. 

Remitter  entered  in  court  below,  not  finally  disposed  of  till  tried  by  jury : 
43  Ga.  316. 

Result,  newly  discovered  evidence  would  not  change:  62  Ga.  697;  61/430. 
Would  be  the  same,  no  new  trial ;  enough  evidence :  10  Ga.  429 ;  31/671 ;  16/368, 
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375 ;  30/958 ;    61/62,  120,  379 ;   59/255.    Same  as  to  admission  of  illegal  testi- 
mony :  10  Ga.  253 

Rule  nisi  properly  granted  for  new  trial :  30  Ga.  646.  Failure  of  clerk  to 
enter  brief  on  minutes:  17  Ga.  70;  62/654.  Granted  on  one  of  the  grounds 
taken:  10  Ga.  82.  Granting  rule  nisi,  presumptive  approval  of  brief  of  evi- 
dence: 60  Ga.  537.  By  consent,  that  judge  give  decision  in  twenty  days:  21 
Ga.  464.  Refused,  on  grounds  in  rule  nisi,  and  granted  on  others:  22  Ga.  432. 
Writ  of  error  does  not  lie  to  judgment  granting:  12  Ga.  44.  Should  be  filed 
at  trial  term  :  15  Ga.  550. 

Sentence  passed,  yet  entitled  to  make  motion  for  a  new  trial:  64  Ga.  439. 

Sick  when  forced  to  trial,  ground  for:  40  Ga.  530. 

Statements,  conflicting,  of  applicants  on  first  and  second  trials:  40  Ga.  232. 
Of  one  of  the  jury's  number :  9  Ga.  304. 

Supreme  Court  not  fully  satisfied,  yet  does  not  grant:  42  Ga.  547. 

Surprise,  mistake,  honest,  of  the  party  or  his  counsel:  10  Ga.  143.  First 
absence  of  witness :  5  Ga.  75 ;  34/275.  Statement  of  witness :  44  Ga.  543.  Mis- 
take of  witness :  8  Ga.  136.  Admissions  of  plaintiff  not  full  enough :  12  Ga.  500. 
Refused  on  ground  of:  40  Ga.  237. 

Testimony,  where  conflict  of,  discretion  of  court  refusing  new  trial  not  in- 
terfered with:  63  Ga.  475.  Illegal,  unobjected  to  at  the  time,  no  ground  for: 
9  Ga.  9;  55/416.  Where  conflicting:  41  Ga.  211;  40/94;  8/201;  39/124,  708; 
33/219 ;  40/198. 

Verdict,  could  be  granted  from  first  verdict:  7  Ga.  436.  Contrary  to  law 
and  charge  of  court,  granted:  4  Ga.  428;  9/408;  54/497,  271;  53/333.  Arrived 
at  on  Sunday :  31  Ga.  625.  Charge  of  the  court  must  be  sent  up,  to  see  whether 
verdict  contrary  to:  28  Ga.  186.  Opened  and  received  by  judge  on  Sunday:  49 
Ga.  436.  Where  imperfect  and  informal,  court  can  fix  it ;  but  if  void,  mistrial 
declared :  49  Ga.  458.  When  right,  shall  stand :  37  Ga.  101 ;  6/324 ;  11/331 ; 
31/492;  1/574;  46/362;  48/413;  39/359;  57/351,  85,  210;  43/231,  298.  Against 
the'  evidence :  59  Ga.  336 ;  46/266.  When  not :  29  Ga.  134 ;  54/245.  Two  ver- 
dicts: 4  Ga.  193;  48/581 ;  59/711,  664;  26/256,  436-443.  Three  verdicts:  26  Ga. 
432 ;  42/506 ;  59/306 ;  61/280.  Unexcepted  to  error,  no  ground  for  new  trial : 
17  Ga.  146,  194;  13/431.  Doubts  resolved  in  favor  of:  61  Ga.  448,  444.  Granted 
a  new  trial  after  three  verdicts  against,  where  employee  at  fault:  60  Ga.  119. 
Sustained  by  any  calculation, new  trial  refused :  16  Ga.  203 ;  60/316, 603.  Where 
not  according  to  judge's  charge:  59  Ga.  473,  454;  55/634;  58/256,  116;  57/479; 
60/360;  61/131, 168,  559.  Contrary  to  law,  new  trial  granted:  60  Ga.  654,  667, 
193 ;  14/119 ;  9/408 ;  4/193.  Where  conforms  to  uncomplained  of  charge :  6  Ga. 
213.  Issues  not  covered  by:  58  Ga.  140,  484,315;  14/118;  17/362,363;  8/201. 
Contrary  to  court's  charge:  15 Ga.  155;  40/266;  17/267.  Erroneous  charge  in- 
vading jury's  province  :  26  Ga.  701 ;  15/135  ;  30/560 ;  37/94  ;  34/348  ;  36/526,  648. 
Not  signed:  14  Ga.  18;  63/281.  Onus  on  complainant  to  show  error:  19 Ga.  93. 
Weight  of  evidence  merely  against  a  verdict  will  not  avail  for  a  new  trial :  30 
Ga.  663;  27/113,  124;  25/27;  29/365.  Verdict,  mistake  in:  30  Ga.  191.  Differ- 
ent, could  not  stand:  30  Ga.  958.  Greater  amount  than  evidence  warrants: 
31  Ga.  140.  Uncertainty,  where  not  set  aside  in  justice  to  both  sides:  27  Ga. 
469. 

Witness,  mistake  of:  8  Ga.  136;  37/48;  25/182.  New  evidence  of,  impeach- 
ing statement,  no  ground  for:  65  Ga.  303.  Refreshing  his  memory  :  55  Ga.  200. 
Opinion  of  case  expressed  by,  at  dinner-table,  in  juror's  presence  :  32  Ga.  325. 

Warrant,  possessory  :  15  Ga.  25. 

For  notes  on  new  trials  in  criminal  cases,  see  Penal  Code,  §1055  et  seq. 
Notes  from  decisions  since  Code  of  1882  : 

Argument,  when  counsel  consent  in  writing  to  limit,  new  trial  not  granted 
on  ground  that  consent  made  under  court's  suggestion,  etc.:  66  Ga.  118. 
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Charging  jury  before  argument  and  then  permitting  argument,  verdict  de- 
manded by  evidence,  no  new  trial :  75  Ga.  715.  Counsel  required  to  complete 
argument  during  usual  dinner  recess,  no  new  trial :  92  Ga.  476. 

Attorneys  stopped  from  commenting  before  jury  upon  evidence  rejected 
upon  their  motion :  75  Ga.  874.  Attorneys  should  not  refer  to  argument  of 
opposing  counsel  in  another  case,  to  discredit  his  sincerity,  etc. ;  not  ground 
for  new  trial,  when  :  95  Ga.  293. 

Bill  for  review,  upon  grounds  which  should  have  been  urged  during  term  by 
motion  for  new  trial :  73  Ga.  19.  Motion  for  new  trial  more  full  and  complete 
than  bill  of  review :  75  Ga.  9.  Bill  for  review  alleging  same  errors  as  motion 
for  new  trial  overruled,  will  not  lie:  75  Ga.  10. 

Certificate,  charge  excepted  to  incorrectly  stated,  judge  should  not  certify, 
referring  to  approved  charge,  etc. :  75  Ga.  665,  670. 

Decision  on  motion  heard  in  term,  withheld  without  order:  65  Ga.  708. 
Judge  may  defer,  without  consent  of  counsel,  and  judgment  not  invalid  be- 
cause sent  to  clerk  while  another  judge  presiding:  69  Ga.  729. 

Decree  rendered  against  cotrustees  severally  on  bill  for  account,  new  trial 
granted  one  does  not  affect  decree  against  other:  65  Ga.  440. 

Dismissal  of  motion,  because  papers  missing  and  no  good  cause  shown  for 
non-production :  95  Ga.  569. 

Examination  of  witnesses,  not  granted  here  for  refusal  to  allow  certain 
questions  to  be  answered  by  witness :  92  Ga.  187. 

Grounds,  not  considered  if  not  certified  to  be  true,  except  formal  grounds: 
66  Ga.  754.  See  notes  to  section  5539.  Grounds  of  motion  must  be  certified 
on  the  motion  or  by  recital  in  bill  of  exceptions:  67  Ga.  378.  Grounds  of 
motion. not  authenticated  by  trial  judge, not  considered  in  Supreme  Court:  68 
Ga.  360.  Judge's  certificate  conclusive,  notwithstanding  stenographer's  re- 
port of  evidence  approved  by  judge :  68  Ga.  417.  Grounds  of  motion  must  be 
authenticated  by  judge,  or  only  formal  grounds  will  be  considered  by  Supreme 
Court :  69  Ga.  771.  Certificate  of  judge  here  amounted  to  disapproval :  75  Ga. 
762.  Judge  not  certifying  grounds  but  referring  to  record,  Supreme  Court 
will  not  look  to  stenographic  report  of  evidence:  75  Ga.  762.  Not  error  to  re- 
fuse to  strike  ground  of  motion,  harmless  from  infirmities:  92  Ga.  447. 

Harmless  error,  not  granted  for  errors  which  could  not  affect  result:  68 
Ga.  449.  Dismissal  for  absence  of  counsel,  though  error,  not  reversed  where 
verdict  against  plaintiff  for  want  of  proof  would  have  resulted :  91  Ga.  47. 
Not  granted  here  because  court  refused  to  have  verdict  on  first  trial  concealed 
from  jury :  86  Ga.  294 ;  91/65.  Not  granted  because  plea  of  failure  of  consid- 
eration erroneously  stricken,  evidence  showing  that  plea  without  merit:  91 
Ga.  554.  Nor  for  refusal  to  strike  special  plea  which  contained  allegations 
good  in  law  as  defense,  plea  otherwise  insufficient:  92  Ga.  264. 

Interrogatories,  defendant  introducing  portions  previously  ruled  out  at  his 
instance,  not  get  new  trial :  66  Ga.  446. 

Joint  defendants,  new  trial  granted,  as  to  one  joint  defendant,  should  be 
granted  to  both,  in  suit  for  personal  tort:  72  Ga.  458. 

Justice  of  peace's  remark  in  jury's  hearing,  as  to  effect  of  evidence  if  true, 
not  require  new  trial :  75  Ga.  710. 

Leading  question  to  witness,  not  cause  for  new  trial :  93  Ga.  43. 

Master's  report,  rulings  of  court  on  exceptions  of  law  to,  not  ground  for 
new  trial;  how  taken  to  Supreme  Court:  67  Ga.  122. 

Motion  to  dismiss  motion  for  new  trial,  not  considered  where  made  for  first 
time  in  Supreme  Court:  69  Ga.  729;  see  also  61  Ga.  281. 

Ruling  erroneous,  in  discontinuing  case  as  to  one  defendant,  neither  de- 
fendant proving  liable,  no  new  trial :  75  Ga.  645. 

Suggestion  by  the  court  as  to  form  of  question  in  lieu  of  one  propounded 
by  counsel  and  objected  to  as  leading,  not  ground  for  new  trial :  91  Ga.  466. 

Supreme  Court  can  only  grant  new  trials  for  errors  of  law,  or  judge's  abuse 
of  discretion :  91  Ga.  188. 
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Supreme  Court.* 


CHAPTER  1. 

THE    SUPREME    COURT    AND    ITS    POWERS. 

$$5831,4043.      §5493.   (42.)   State  one  district.     The  entire  State  constitutes  one 
supreme  judicial  district. 

Acts  1884-5,     §5494.   (3238.)   Time  and  place  of  session.     The  Supreme  Court  of 
^V^-.o  the  State  of  Georgia  shall  sit  at  the  seat  of  government,  and  its 

Cobb,  448.  °  ° 

term  shall  begin  on  the  first  Monday  in  March,  and  the  first  Mon- 
day in  October  of  each  year.  The  court  shall  be  held  by  two  or 
more  of  the  judges  thereof,  and  shall  continue  until  the  business  of 
the  court  is  disposed  of. 

Terms  of  Supreme  Court  being  fixed  by  statute  it  is  the  duty  of  parties  as 
well  as -courts  to  know  and  observe  them  :  20  Ga.  531.  Where  counsel  mistake 
terms  of,  relying  on  newspaper  calendar:  33  Ga.  Sup.  11. 

Acts^i877,  §5495.  (3239.)  Attendance  of  judges,  and  adjournments.  It  shall 
Oobb*448.  ^e  the  duty  of  all  the  judges  of  said  court  to  attend  each  term 
thereof;  but  if,  from  providential  cause,  any  one  of  the  judges  can- 
not attend  the  court,  such  court  may  be  held  by  two  judges.  If  only 
one  judge  shall  attend,  he  may  adjourn  the  court  to  any  time  agreed 
upon  by  himself  and  another  of  said  judges,  whose  consent  shall  be 
in  writing  and  filed  with  the  clerk  of  said  court.  If  no  judge  at- 
tends, it  shall  be  the  duty  of  the  clerk  and  sheriff,  or  either  of  them, 
to  adjourn  said  court  until  the  next  regular  term. 

§5496.  (3240.)  May  be  adjourned  to  some  other  place.  When  from 
providential  cause  the  Supreme  Court  cannot  be  held  at  the  time 
and  place  designated  by  law,  it  may  be  adjourned  by  order  of  the 
judges,  or  any  two  of  them,  in  vacation,  to  some  other  convenient 
time  and  place,  and  the  session  then  held  shall  be  valid,  and  notice 
shall  be  given  of  such  adjournment  if  possible. 

§5497.  (3691.)  Contingent  expenses  of  Supreme  Court.  Any  contin- 
gent expenses  incurred  in  holding  the  several  sessions  of  the  Supreme 


*Reorganized  after  adoption  of  this  Code:  Acts  of  1896,  p.  42;  97  Ga.  iv-xvi. 
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Court,  for  lights,  fuel,  rent,  and  stationery,  etc.,  shall  be  paid  to 
the  clerk  of  said  court  out  of  the  State  treasury,  on  the  certificate  of 
the  judges  thereof  as  to  the  necessity  and  fact  of  such  expenditure. 

§5498.   (218.)  Powers  enumerated.     The  Supreme  Court  has  author-  Acobb4545o- 
itv  452- 

llJ $$5836,  4047. 

1.  To  exercise  appellate  jurisdiction,  and  that  only,  and  in  no 
case  to  hear  facts  or  examine  witnesses. 

For  notes  from  criminal  cases,  on  Supreme  Court,  see  Penal  Code,  §1068 
et  seq. 

Appellate  only  as  to  questions  actually  presented :  5  Ga.  40-48.  Only  the 
evidence  that  was  before  the  court  below:  30  Ga.  161.  Corrects  errors  of  the 
court  below  only  :  36  Ga.  442.  Has  no  original  jurisdiction  as  to  injunctions: 
42  Ga.  124.  Where  chancellor's  discretion  exercised  in  an  injunction  case:  47 
Ga.  530. 

Where  case  was  decided  by  court  below  on  agreed  statement  of  facts,  which 
was  not  before  Supreme  Court,  writ  of  error  was  dismissed :  70  Ga.  426. 

Will  not  consider  ground  of  objection  not  ruled  upon  below  :  77  Ga.  263. 

2.  To  hear  and  determine  all  causes,  civil  and  criminal,  that  may 
come  before  it,  and  to  grant  judgments  of  affirmance  or  reversal,  or 
any  other  order,  direction,  or  decree  required  therein,  and,  if  neces- 
sary, to  make  a  final  disposition  of  the  cause,  but  in  the  manner 
prescribed  elsewhere  in  this  Code. 

Section  cited,  final  disposition  :  62  Ga.  346,  347.  Dissolving  of  injunction  :  15 
Ga.  554.  Injunction  case :  20  Ga.  91.  Cannot  add  to  the  verdict :  29  Ga.  203. 
Case  sent  back,  unless  certain  sum  written  off  from  the  judgment:  21  Ga.  590. 
Having  the  interest  written  off  from  the  judgment:  37  Ga.  341.  Directing 
verdict  to  be  reduced  :  44  Ga.  179.  Writing  off  from  the  verdict :  47  Ga.  328 ; 
46/454.  Instructions  where  the  court  below  misinterprets  the  decision  :  8  Ga. 
95.    Arbitration  case  and  instructions :  33  Ga.  485.    Instructions  as  to  alimony : 

33  Ga.  Sup.  99.  Remanding  case  so  as  to  modify  the  decree:  30  Ga.  879. 
Injunction  and  receiver  rescinded  with  instructions :  37  Ga.  37.  Court  costs 
adjudged  against  either  party:  32  Ga.  499.      Modifying  the  judgment  below: 

34  Ga.  119.  Disposing  finally  of  a  case:  34  Ga.  459.  Reversal,  or  a  decree  tor 
be  taken  as  directed :  40  Ga.  458-466.  As  to  directing  the  judgment :  61  Ga. 
528. 

See  65  Ga.  409. 
See  notes  to  section  5586. 

Judgment  affirmed  with  direction  that  plaintiff  write  off  part  as  forfeiture 
for  usury  :  65  Ga.  265. 

Requiring  plaintiff  to  write  off  part  of  judgment  induced  by  erroneous 
charge :  65  Ga.  593. 

Case  sent  back  with  direction  to  amend  decree  so  as  to  enjoin  an  ejectment 
suit,  and  confirm  title  to  lands  upon  payment  of  money :  67  Ga.  122,  132. 

New  trial  ordered  unless  plaintiff  would  make  certain  disclaimer :  68  Ga. 
412. 

New  trial  granted  unless  plaintiff  would  dismiss  as  to  one  defendant,  al- 
though superior  court  could  not  have  granted  new  trial  on  terms :  68  Ga.  605. 
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Agreement  to  try  case  before  three  lawyers,  with  right  to  carry  to  Supreme 
Court,  not  give  that  court  jurisdiction  :  69  Ga.  771. 

New  trial  ordered,  unless  plaintiff  agreed  to  run  line  from  south  edge  of  de- 
fendant's road,  and  to  correct  verdict  accordingly.  Duty  of  superior  court  to 
carry  out  such  direction  :  70  Ga.  513. 

Supreme  Court  cannot  order  exceptions  pendente  lite  to  be  filed  where  case 
below  was  dismissed  voluntarily  as  to  one  defendant:  71  Ga.  84. 

After  remitter  received  below,  Supreme  Court  cannot  give  direction  or  rein- 
state writ  of  error:  71  Ga.  85. 

Leave  to  amend  granted  :  71  Ga.  103. 

Consent  settlement  effectuated  by  judgment  in  Supreme  Court :  71  Ga.  780. 

Directions  given  as  to  bond  and  amendment :  72  Ga.  30. 

Cited  to  show  purpose  of  law  to  terminate  suits :  70  Ga.  838. 

Supreme  Court  may  finally  dispose  of  case  and  prevent  unnecessary  pro- 
traction of  litigation  :  74  Ga.  48. 

Superior  court  bound  by  former  decision  of  Supreme  Court,  in  same  case: 
77  Ga.  102. 

Judgment  of  lower  court  affirmed,  with  direction :  77  Ga.  232. 

By  inadvertency  a  party  not  being  heard,  rehearing  had  upon  motion, 
though  remittitur  sent  forward  :  84  Ga.  89. 

Order  obviously  inaccurate,  will  be  corrected  by  direction:  84  Ga.  234. 

Though  verdict  excessive,  affirmed  with  directions:  84  Ga.  597. 

Third  verdict,  in  personal-injury  case,  set  aside,  and  case  directed  dismissed, 
Supreme  Court  not  thinking  case  meritorious  on  facts:  91  Ga.  687. 

New  trial  would  be  fruitless,  and  direction  given  to  dismiss  affidavit  of  for- 
gery improperly  making  issue  :  92  Ga.  230. 

Direction  given  that  garnishee  be  allowed  to  amend  answer  within  ten  days 
after  entry  of  remitter:  92  Ga.  636. 

Wh^re  no  legal  reason  for  reversing  case,  will  not  do  so  upon  questions  of 
fact :  93  Ga.  803. 

Case  meritorious  on  substantial  facts,  nonsuit  affirmed  because  appropriate 
relief  not  prayed  ;  sent  back  with  privilege  of  amending:  95  Ga.  97. 

Facts  agreed  upon,  Supreme  Court  directs  final  judgment:  95 Ga.  376. 

$4047.  3    To  grant  any  writ  necessary  to  carry  out  any  purpose  of  its  or- 

ganization, or  to  compel  any  inferior  tribunal  or  officers  thereof  to 
obey  its  order. 

4.  To  appoint  its  own  officers,  and  to  commission  any  person  to 
execute  any  specific  order  it  may  make. 

5.  To  establish,  amend,  and  alter  its  own  rules  of  practice,  and  to 
regulate  the  admission  of  attorneys. 

6.  To  punish  for  contempt  by  the  infliction  of  a  fine  as  high  as  five 
hundred  dollars,  and  imprisonment  not  exceeding  ten  days,  or  both. 

Where  clerk  and  counsel  altered  date  of  filing  on  bill  of  exceptions  in  good 
faith,  same  having  been  marked  filed  by  mistake,  no  contempt:  72  Ga.  212. 
See  notes  to  section  4046. 

7.  To  exercise  such  other  powers,  not  contrary  to  the  Constitution, 
as  are  or  may  be  given  to  it  by  law. 
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CHAPTER  2. 

ITS    JUDGES. 
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f  * 
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§5499.   (210.)    Organization  of  the  Supreme  Court.     The  powers  of  Acobb!544 
the  Supreme  Court  are  vested  in,  and  its  duties  performed  by,  three  Act^872' 
judges,   one  of   whom  shall   be  styled  the  Chief  Justice,  who  are$5835- 
elected  by  the  General  Assembly  for  the  term  of  six  years,  and  shall 
hold  their  offices  until  their  successors  are  elected  and  qualified. 

§5500.  (214.)  Who  are  eligible.  No  person  shall  be  judge  of  the 
Supreme  Court  unless  at  the  time  of  his  election  he  shall  have  at- 
tained the  age  of  thirty  years,  and  shall  have  been  a  citizen  of  the 
State  three  years,  and  have  practiced  law  for  seven  years. 

§5501.  (211.)  Official  terms  of  judges  of  the  Supreme  Court.  The^5835* 
Chief  Justice  and  Associate  Justices  shall  hold  their  offices  for  six 
years  and  until  their  successors  are  qualified.  The  term  of  Chief  Jus- 
tice Simmons  will  end  December  31st,  1898.  The  term  of  Associate 
Justice  Lumpkin  began  January  1st,  1891,  and  will  end  December 
31st,  1896.  The  term  of  Associate  Justice  Atkinson  began  January 
1st,  1895,  and  will  end  December  31st,  1900.  Appointments  to  fill 
vacancies  shall  only  be  for  the  unexpired  term,  or  until  such  vacan- 
cies are  filled  by  election  in  the  manner  pointed  out  by  the  Consti- 
tution of  the  State. 

§5502.  (212.)  Their  oath.  Before  entering  on  the  discharge  of 
their  duties,  they  shall  take  the  oath  prescribed  for  judges  of  the 
superior  courts,  and  all  other  oaths  required  for  civil  officers. 

§5503.  (213.)  Two  may  hold  court.  They,  or  any  two  of  them, 
may  hold  said  court,  and  the  oldest  judge  in  commission,  in  the 
absence  of  the  Chief  Justice,  is  president  thereof,  but  without  any 
greater  powers  than  his  associates. 

§5504.   (215.)    Vacancies,  how  filled.     In  case  of  a  vacancy  (from^0.1^5, 
any  cause) ,  the  Governor  shall  appoint  and  commission  some  quali- 
fied person  to  supply  it  until   the  next  meeting  of   the  General 
Assembly. 

§5505.   (216.)    When  a  judge  is  disqualified.     When  one  or  more  of  ^Ho5' 5834, 
the  judges  are  disqualified  from  deciding  any  case,  by  interest  or 
otherwise,   the  Governor  shall  designate  a  judge  or  judges  of  the 
superior  court  to  preside  in  said  case. 

§5506.  Supplying  place  of  judge  incapacitated.  Whenever  one  orAct401888, 
more  of  the  judges  of  the  Supreme  Court  may  be  unable  to  preside  $5630- 
in  any  case,  from  providential  cause,  and  the  parties  desire  a  full 
bench,  it  shall  be  the  duty  of  the  Governor,  when  such  fact  is  made 
known  to  him,  to  designate  a  judge  or  judges  of  the  superior  court 
to  preside  in  the  place  of  the  absent  judge  or  judges  of  the  Supreme 
Court. 


\> 
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Its  officers ;  generally.    The  clerk. 

CHAPTER  3. 

ITS    OFFICERS. 


ARTICLE  1, 

GENERALLY. 


§5507.  (220.)  The  officers  of  the  Supreme  Court.  The  officers  of  the 
Supreme  Court  are  a  clerk,  a  reporter  and  assistant,  a  sheriff,  and 
three  stenographers. 


ARTICLE  2. 

THE    CLERK. 


Act  1845,         85508.   (221.)   The  clerk  of  the  Supreme  Court.     The  clerk  of  the 

Cobb,  451.       o  v  /  J  r 

Supreme  Court  holds  his  office  for  six  years,  unless  removed  for 
incapacity,  improper  conduct,  or  neglect  of  duty,  and  before  enter- 
ing upon  his  duties  he  must  take  an  oath  faithfully  to  discharge 
them,  and  also  all  other  oaths  required  of  civil  officers. 

§5509.   (222.)  May  appoint  deputy.     He  may  appoint  one  or  more 
deputies  in  his  discretion,  under  such  rules  as  the  court  may  adopt, 
he  being  responsible  for  the  faithful  performance  of  their  duties; 
and  when  so  appointed  their  powers  and  duties  are  the  same  as  his. 
Act  1845,         85510.  (223.)  His  duties.     It  is  his  duty — 

Cobb,  451.        o  \  /  j 

ActIi58512'  !•  r^°  keep  an  office  at  the  seat  of  government  in  one  of  the 
1855W9  apartments  of  the  capitol,  where  all  books,  records  and  archives, 
1857,  p.  93.  and  the  seal  of  the  court  shall  remain. 

2.  To  attend  all  sessions  of  the  court  and  obey  all  of  its  lawful 
orders. 

3.  To  keep  in  well-bound  books  fair  and  regular  minutes  of  the 
court's  proceedings,  a  record  of  its  judicial  acts,  a  docket  of  its 
causes,  and  such  other  books  as  said  court  may  require  him  to  keep. 

4.  To  certify,  when  required,  upon  payment  of  his  lawful  fees,  all 
minutes,  records,  or  files  of  said  court. 

$$5559,5620.  5  To  arrange  the  cases  on  the  docket  by  circuits,  and  to  give 
notice  in  one  of  the  newspapers  printed  at  the  place  where  the  court 
is  to  be  held,  twenty  days  previous  to  its  session,  of  the  order  of 
arrangement. 

6.  To  submit  to  the  Governor  a  fair  statement  of  each  criminal 
pauper  case,  showing  the  items  of  cost,  the  nature  of  the  crime 
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The  clerk. 

charged,  and  the  county  from  whence  it  came,  under  the  seal  of  the 
court,  as  a  condition  to  a  warrant  in  his  favor  for  their  payment. 

7.  To  make  out  a  remitter  of  every  case  within  ten  days  from  the55626- 
adjournment  of  the  court,  and  to  transmit  it  to  the  attorney  of  the 
party  prevailing,  together  with  a  certificate  of  the  amount  of  the 
costs,  and  by  whom  paid,  which  remitter  shall  consist  of  a  copy  of 
the  judgment  of  the  court  as  entered  on  the  minutes,  and  nothing 
more. 

See  Eule  35,  97  Ga.  xvi. 

8.  To  issue  and  sign  all  writs  and  processes  of  every  description 
issued  under  the  authority  of  the  court. 

9.  To  administer  such  oaths  and  take  such  affidavits  as  the  busi-  4fu±:    >^" 
ness  of  the  court  or  the  law  may  require. 

10.  To  discharge  whatever  other  duty  may  be  required  by  law,  or 
necessarily  appertains  to  his  office. 

11.  To  collect  all  costs  due  on  cases  in  the  Supreme  Court,  and  to  Actsi875, 

1  '  p.  87. 

pay  over  to  the  treasurer  of  the  State  all  money  arising  from  costs 
collected  as  aforesaid  in  excess  of  four  thousand  dollars,  which  sums 
of  money  so  paid  shall  remain  as  on  deposit  in  the  State  treasury, 
and  constitute  a  separate  and  distinct  fund,  to  be  styled  the  "library 
fund,"  and  subject  only  to  be  paid  out  as  provided  in  this  Code. 

12.  On  or  before  the  first  day  of  January  in  each  and  every  year,  Acts  1875, 
to  submit  to  the  treasurer  of  the  State,  in  writing,  a  full  and  fair 
statement  of  each  case  before  the  Supreme  Court  during  the  year 
preceding  his  report,  showing  the  items  of  cost,  amount  collected, 

and  amount  not  collected;  and  if  there  shall  appear  any  balance 
due  by  said  clerk  not  collected  (except  costs  due  in  pauper  cases) ,  or  if 
collected  and  not  paid  over,  then  said  clerk  shall  be  liable  to  be 
ruled  by  the  State  treasurer  in  the  Supreme  Court,  in  term  time,  on 
the  same  terms  that  other  collecting  officers  are  ruled. 

Clerk  should  tax  full  costs  on  cross-bills  of  exceptions,  as  well  as  on  direct 
bills  of  exceptions :  55  Ga.  639. 

§5511.  (223  a.)  Funds,  how  applied.  The  funds  thus  arising  from  Actsi875, 
costs  as  aforesaid,  in  excess  of  said  sum  of  four  thousand  dollars, 
shall  be  subject  to  the  order  of  the  judges  of  the  Supreme  Court, 
upon  a  warrant  of  the  Governor,  based  upon  the  certificate  of  the 
judges  aforesaid,  and  shall  be  used  and  applied  solely  to  the  pur- 
chase of  such  books,  pamphlets,  or  other  publications  as  may  be  se- 
lected or  directed  to  be  purchased  by  the  judges  aforesaid. 

§5512.  (224.)  Cost,  how  taxed.    When  judgment  shall  be  pronounced  ^.^L 
in  any  cause,  he  shall  tax  the  costs  thereof,  which  shall  be  entered Aoo^54b4 
on  the  minutes  at  the  foot  of  the  judgment,  without  charge.     He  Acts  1851-2, 
shall  make  no  charge  for  attaching  the  seal  to  the  remitter,  nor  to1®55^ 
any  precept  issued  by  him,  nor  for  anything  but  services  actually  $fggf' 5592' 
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The  reporter. 

rendered,  nor  shall  he  record  the  bill  of  exceptions  or  transcript  of 
the  records  from  the  court  below. 

Fees  of  clerk :  20  Ga.  522.    Rule  35  of  court ;  97  Ga.  xvi ;  38  Ga.  693. 
$$559i,56i3.      §5513.   (225.)   Costs,  attorneys,  when  liable  for.     Every  attorney  for 
the  plaintiff  in  error,  who  argues  or  presents  a  cause  to  the  Supreme 
Court,  is  liable  to  the  clerk  for  costs,  except  in  a  pauper  case. 

Eule  14  of  Supreme  Court ;  1  Ga.  xn  (Rule  10). 
Even  in  pauper  case  if  affidavit  defective :  69  Ga.  661. 

ApCt8V875'  §5514.  (225a.)  Pay,  four  thousand  dollars.  The  clerk  of  the  Su- 
preme Court  shall  receive,  as  compensation  for  his  services,  the  sum 
of  four  thousand  dollars  per  annum,  to  be  paid  out  of  the  money 
arising  from  costs  in  cases  before  the  Supreme  Court:  Provided,  said 
costs  shall  amount  to  said  sum  of  four  thousand  dollars  as  aforesaid; 
and  if  the  costs  shall  not  amount  to  said  mentioned  sum,  then  the 
difference  between  the  actual  amount  of  costs  and  said  four  thou- 
sand dollars  shall  be  paid  said  clerk  from  the  treasury  of  the  State, 
upon  the  certificate  of  the  judges  of  the  Supreme  Court. 


ARTICLE  3. 


THE  REPORTER. 


A^t  1845,         §5515.  (226.)  Appointment  and  oath  of.     The  reporter  of  the  Su- 
Act  1847,     preme  Court  holds  his  office  for  the  same  term  and  on  the  same  con- 

Cobb,  453.  L . 

ditions  as  the  clerk,  and  before  entering  upon  his  duties,  must  take 
the  same  oaths. 

ApCti58878*9'      §5516.   (228  e.)  Reporter's  duties  and  salary.      The  duties  of  the 
$5627.         Supreme  Court  reporter  shall  remain  as  now  provided  by  law;  he 
shall  furnish  the  printer  the  manuscript  of  the  decisions,  read  the 
proof  and  carefully  correct  the  same,  and  furnish  for  each  volume  a 
correct  and  carefully  prepared  index;  and  said  reporter  shall  receive 
for  his  services  a  salary  of  two  thousand  dollars  per  annum,  and  no 
other  perquisite  or  emolument  whatever. 
ASohb%2       §5517.   (228.)   To  attend  courts.     It  is  the  reporter's  duty- 
Acts ^1875,        1.  To  attend  all  sessions  of  the  Supreme  Court  by  himself  or  his 

p.  88.  *  J 

1882-3,  p.  76.  assistant. 

2.  To  publish  the  decisions  of  the  court  in  such  form  that  all  the 
decisions  made  during  one  term  shall  be  published  in  one  volume, 
•  unless  it  shall  become  necessary  to  add  any  part  of  the  decisions  of 
the  succeeding  term  to  make  a  volume  of  proper  size;  and  the  re- 
porter is  authorized  to  publish  the  reports  as  rapidly  as  may  be 
practicable  after  the  delivery  of  decisions  by  the  judges. 
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Stenographers.    Sheriff. 


§5518.  Report  of  cases.-    The  judges  of  said  court  may  direct  said^5583- 
reporter  to  omit  the  publication  in  full  of  such  cases  as,  in  their 
opinion,  may  be  understood  from  the  written  synopsis  of  the  points 
decided,  made  by  them  at  the  time  of  the  decision;  and  said  reporter 
shall  only  publish  said  synopsis  in  such  cases. 

§5519.  (227.)  Assistant  reporter.  He  may  with  the  consent  of  the  ^cf51888' 
court,  under  such  rules  as  the  court  may  adopt,  appoint  an  assistant 
reporter,  whose  duties  are  the  same  as  the  reporter's.  The  salary  of 
such  assistant  reporter  shall  be  two  thousand  dollars  per  annum,  to 
be  paid  from  the  treasury,  and  no  other  perquisite  or  emolument 
whatever. 


ARTICLE  4. 

STENOGRAPHERS. 

§5520.   Stenographers  for  court.     The  judges  of  the  Supreme  Court  Mtsisw, 
are  authorized  to  appoint  three  shorthand-writers  for  the  use  of  said,1889' p-  112- 
court,  and  to  remove  them  at  pleasure.  &  "H^ur^-/     yt 

§5521.  Duties.  It  shall  be  the  duty  of  said  shorthand- writers  to$4446- 
attend  all  sessions  of  the  courts,  if  so  ordered,  to  take  down  in  short- 
hand, from  the  dictation  of  said  judges,  all  decisions  or  discussions 
of  points  of  law  or  evidence  that  may  be  necessary,  to  transcribe  all 
notes,  and  generally  to  perform  the  duties  of  a  copyist  and  expert 
amanuensis  and  scrivener. 

§5522.  Salary.  The  salary  of  each  of  said  shorthand-writers 
shall  not  exceed  fifteen  hundred  dollars  per  annum.  The  salary 
shall  be  fixed  from  year  to  year  by  said  judges,  and  paid  by  the 
treasurer  out  of  any  money  not  otherwise  appropriated. 


ARTICLE  5. 

SHERIFF. 

§5523.   Sheriff  of  the  Supreme  Court.     The  sheriff  of  the  Supreme^.1882"3' 
Court  shall  be  appointed  by  the  judges  for  such  term  as  may  be  speci- 
fied by  the  order  of  appointment,  not  to  exceed  six  years. 

§5524.  Amount  of  salary.     The  sheriff  of  the  Supreme  Court  shall  p.104?8  ' 
receive  for  his  services  a  salary  of  one  thousand  dollars  per  annum,  p.  226. 
payable  quarterly,  on  warrant  from  the  Governor  to  the  treasurer.    6*t>- 

§5525.   Costs  not  to  be  paid  him.     The  sum  of  one  dollar  and  twenty- 
five  cents  taxed  in  the  bill  of  costs  in  the  Supreme  Court  as  sheriff's 
costs,  shall  be  collected  and  paid  into  the  treasury  of  the  State,  and 
not  to  the  sheriff. 
107 
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U^L-ni    WW  V^  ff-fi  CHAPTER  4. 


WHAT    CAUSES    MAY    BE    TAKEN    TO    THE    SUPREME    COURT. 

A.ts  is<)o-i.  §5526.  (4250.)  Writ  of  error.  No  cause  shall  be  carried  to  the 
"S5535£547s^'  Supreme  Court  upou  any  bill  of  exceptions,  so  long  as  the  same  is 
5492,5541.  pending  in  the  court  below,  unless  the  decision  or  judgment  com- 
plained of,  if  it  had  been  rendered  as  claimed  by  the  plaintiff  in 
error,  would  have  been  a  final  disposition  of  the  cause,  or  final  as  to 
some  material  party  thereto;  but,  at  any  stage  of  the  cause,  either 
party  may  file  his  exceptions  to  any  decision,  sentence,  or  decree  of 
the  superior  court;  and  if  the  same  is  certified  and  allowed,  it  shall 
be  entered  of  record  in  the  cause;  and  should  the  case  at  its  final 
determination  be  carried  by  writ  of  error  to  the  Supreme  Court  by 
either  party,  error  may  be  assigned  upon  such  bill  of  exceptions,  and 
a  reversal  and  new  trial  may  be  allowed  thereon,  when  it  is  manifest 
that  such  erroneous  decision  of  the  court  has  or  may  have  affected 
the  final  result  of  the  case. 

For  notes  on  Supreme  Court  and  practice  therein,  from  criminal  cases,  see 
Penal  Code,  §1068  et  seq. 

Notes  from  Code  of  1882  : 

Not  where  appeal  pending :  36  Ga.  267 ;  35/104 ;  13/506 ;  18/281 ;  11/377  ;  2/337. 
Object  and  effect  of  writ  of  error  to  final  judgment:  9  Ga.  286 ;  5/40.  Excep- 
tions during  trial,  but  no  writ  of  error  to  operate  as  supersedeas  until  main 
question  decided :  65  Ga.  42;  60/342,552;  54/681;  55/546;  62/285,286,  384-388; 
64/684,  694 ;  11/305  ;  56/230.  Did  not  lie  to  mere  order  sanctioning  a  certiorari: 
14  Ga.  163.  As  to  Supreme  Court's  supervisory  power  over  discretion  of  court 
below:  3  Ga.  117.  Improper  refusal  or  granting  of  continuance  as  ground  for 
writ  of  error :  3  Ga.  185 ;  60/291 ;  5/48.  Where  order  of  court  as  to  production 
of  books,  not  being  a  final  one,  not  brought  to  Supreme  Court  by  writ  of  error : 
37  Ga.  565.  Where  of  no  effect  as  to  an  injunction,  not  being  final  disposition  of 
the  case :  40  Ga.  309,  167  ;  1/6  ;  55/352 ;  41/411,  421,  544.  Same  as  to  order  set- 
ting equity  cause  for  trial :  38  Ga.  108.  Allowed  as  to  order  sustaining  excep- 
tions to  answer:  26  Ga.  154.  When  not  to  order  of  judge  for  income  to  be  al- 
lowed a  son :  65  Ga.  41.  But  not  as  to  order  of  judge  as  to  seizure  and  sale  of 
property  claimed  to  be  subject  to  lien  under  steamboat  law:  39  Ga.  27.  Sec- 
tion referred  to :  50  Ga.  297.  Order  for  attorney's  fees  and  alimony  not  reviewed 
by  Supreme  Court  pending  suit  for  divorce :  41  Ga.  46.  Equity  case  prema- 
turely carried  to  Supreme  Court:  59  Ga.  490.  Where  Supreme  Court  could 
not  review  a  decision  overruling  a  demurrer:  45  Ga.  134;  59/520.  When  too 
late  to  except  to  appointment  of  an  auditor:  50  Ga.  339.  When  too  late  to 
object  to  amendment  to  declaration  after  made,  by  exceptions  to  the  Supreme 
Court:  47  Ga.  596.  Where  announcement  that  judge  would  hear  a  motion, 
without  granting  any,  not  reviewable  by  writ  of  error :  47  Ga.  676.  Where  did 
not  lie  to  a  judge's  interlocutory  order:  48  Ga.  415  ;  55/256-258.  Where  judg- 
ment dismissing  a  suit  might  be  brought  up  by  writ  of  error:  53  Ga.  443.  No 
writ  of  error  to  exceptions  to  allowance  or  refusal  of  amendment  to  declara- 
tion, until  case  determined:  58  Ga.  460.  Where  dismissal  of  motion  in  arrest 
of  judgment  not  final  judgment:  59  Ga.  11.     When  not  to  correct  a  judgment 
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in  one's  own  favor :  60  Ga.  545,  546.  Where  motion  for  new  trial  still  pending 
in  court  below,  can  be  no  writ  of  error  to  Supreme  Court :  64  Ga.  368.  Section 
cited  and  construed :  64  Ga.  430-432. 

Notes  from  decisions  since  Code  of  1882 : 

Ancillary  proceedings,  no  writ  of  error  will  lie  to  ruling  upon  proceeding 
ancillary  to  main  case  and  interlocutory,  such  as  execution  of  interrogatories: 
74  Ga.  403.  Where,  in  aid  of  levy,  plaintiff  in  fi.  fa.  in  claim  case  having  filed 
equitable  proceeding  which  was  dismissed  on  demurrer,  thereupon  volunta- 
rily dismissed  levy,  writ  of  error  dismissed  :  78  Ga.  356. 

Arbitration  where  case  pending  is  referred  to  arbitration  and  award  set 
aside,  case  is  still  pending  and  judgment  cannot  be  carried  up  directly:  68 
Ga.  827. 

Attachment,  refusal  to  dismiss,  on  motion,  may  be  reviewed  at  once:  71 
Ga.  859.  Dismissal  of,  being  necessarily  a  final  adjudication,  writ  of  error  lies: 
73  Ga.  493.  If  writ  of  error  lies  at  all  to  decision  dissolving  attachment  against 
fraudulent  debtor,  it  is  ordinary,  not  "fast"  writ:  87  Ga.  506. 

Auditors  and  masters,  rulings  of  court  on  exceptions  of  law  to  master's  re- 
port, not  ground  for  new  trial;  how  taken  to  Supreme  Court:  67  Ga.  122.  Writ 
of  error  to  order  allowing  auditor's  fees  out  of  fund,  question  as  to  who  should 
pay  same  to  await  final  decree,  premature :  78  Ga.  186.  Overruling  excep- 
tions of  law  to  master's  report  not  final  disposition  while  exceptions  of  fact 
still  pending  and  no  verdict  or  decree  rendered :  78  Ga.  359. 

Bail-trover,  order  discharging  defendant  on  his  own  recognizance,  under  sec- 
tion 4608,  not  "final  judgment"  ;  supersedeas  on  pendente  lite  exceptions :  65  Ga. 
119. 

Cited  and  applied :  93  Ga.  107. 

Claim,  bill  of  exceptions  will  lie  to  dismissal  of  levy  in :  69  Ga.  685. 
Where  a  claimant  was  made  party  to  a  rule,  and  withdrew  his  claim,  he 
could  not  have  a  writ  of  error  in  respect  to  the  rule :  72  Ga.  210.  Unless  ex- 
cepted to,  erroneous  judgment  quashing  mortgage  fi.fa.  at  instance  of  claim- 
ant, cannot  be  reversed  on  writ  of  error:  80  Ga.  287. 

Consent  judgment  not  reviewable:  71  Ga.  80.  See  catchword  "Jurisdic- 
tion," hereafter. 

Contempt,  refusal  to  punish  contempt,  for  failure  to  obey  mandamus,  not 
reviewed :  77  Ga.  671.  Denial  of  motion  to  dismiss  petition  for  jury  trial,  in 
contempt  case,  petitioner,  prior  to  Act  of  1892,  having  been  adjudged  guilty, 
reviewable :  92  Ga.  108. 

Continuance,  grant  of,  case  still  pending  below,  not  final:  89  Ga.  158. 

Decree,  errors  in,  not  ground  for  new  trial;  curable  by  direct  exceptions* 
67  Ga.  122 ;  76/36. 

Demurrer  to  application  for  quo  warranto,  overruling  of,  not  final  disposition 
of  cause  warranting  bill  of  exceptions:  69  Ga.  524.  Demurrer  to  part  of  bill 
sustained,  whereupon  by  agreement  whole  bill  dismissed,  writ  of  error  dis- 
missed as  premature,  with  direction  to  try  merits  of  case :  75  Ga.  883.  Writ 
of  error  lies  to  judgment  overruling  demurrer  to  whole  bill,  after  hearing  and 
decree,  though  decree  not  excepted  to,  nor  any  motion  made  for  new  trial:  79 
Ga.  164.  Demurrer,  if  sustained,  would  have  been  final  disposition  ;  mistrial 
occurring,  bill  of  exceptions  to  overruling  demurrer  entertained  :  83  Ga.  266 ; 
see  also  70  Ga.  552 ;  85/422,  and  cases  cited.  Demurrer  overruled  should  be  ex- 
cepted to,  not  motion  for  new  trial  made :  84  Ga.  279.  Overruling  demurrer  is 
not  ground  for  new  trial:  85  Ga.  159.  After  overruling  demurrer  to  declara- 
tion, judge  may,  in  discretion,  suspend  trial  to  await  Supreme  Court's  ruling 
thereon:   87  Ga.  648;   citing  86  Ga.  165.     Not  bound  to,  however,  since  de- 
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fendant  might  except  either  pendente  lite  (see  54  Ga.  681),  or  by  regular  bill  of 
exceptions  (see  79  Ga.  164),  or  after  a  mistrial  (see  83  Ga.  267).  Demurrer 
overruled  and  no  exception  pendente  lite,  error  not  assigned  on  such  ruling, 
when  :  95  Ga.  61. 

Evidence,  ruling  on  admissibility  of  evidence  not  final,  writ  dismissed:  89 
Ga.  390. 

Final,  may  be  carried  to  Supreme  Court  upon  rendition  of  final  judgment, 
or  refusal  of  judgment  which  would  have  finally  disposed  of  case:  68  Ga.  463. 
For  review,  judgment  must  be  final  or  would  have  been  if  rendered  as  claimed 
by  plaintiff  in  error :  71  Ga.  80.  Writ  lies  where  would  have  been  final  as  to 
material  party ;  certainly  useless  to  keep  him  in  court  until  litigation  as  to 
others  disposed  of:  94  Ga.  359.  Prior  to  Act  of  1870,  providing  for  "fast"  bills 
of  exceptions,  interlocutory  judgment  in  injunction  case,  etc.,  could  not  be 
carried  until  case  finally  disposed  of:  88  Ga.  361 ;  see  also  40  Ga.  315. 

First  sentence,  rule  of  first  sentence  of  this  section  not  applicable  to  certio- 
rari from  county  court,  which  will  only  lie  after  final  determination  of  case : 
93  Ga.  760. 

Garnishment,  separate  writs  of  error  proper,  to  two  distinct  garnishments, 
though  tried  together  below  by  consent:  72  Ga.  230.  Where  five  persons  gar- 
nished in  one  case,  each  answered,  denying  indebtedness,  and  asking  $5.00  for 
expenses  of  answer,  one  bill  of  exceptions  to  their  joint  judgment  against  plain- 
tiff for  $25.00,  well  taken :  74  Ga.  401.  Judgment  opening  garnishee's  default 
leaves  garnishment  still  pending,  and  is  not  final ;  so  of  denial  of  plaintiff's 
motion  to  dismiss  attack  of  garnishee  on  validity  of  garnishment  proceedings : 
87  Ga.  91 ;  see  also  87  Ga.  94. 

Interlocutory  exceptions  not  considered  in  Supreme  Court  until  final  dispo- 
sition of  case  below  :  68  Ga.  463.  Writ  of  error  to  interlocutory  rulings  upon 
return  of  mandamus  nisi  in  vacation,  premature:  83  Ga.  520.  Writ  of  error 
will  not  lie  for  rescinding  temporary  restraining  order :  84  Ga.  590.  Interloc- 
utory order  appointing  receiver  reviewable,  but  subsequent  appointment  pend- 
ing writ  of  error  in  such  case,  to  fill  vacancy  caused  by  first  appointee's  non- 
acceptance,  not  reviewable  on  fast  writ  of  error:  94  Ga.  730.  Refusal  to  set 
aside  receiver's  sale  was  not  merely  interlocutory,  but  final:  94  Ga.  694.  Re- 
fusal of  judge  to  entertain  motion  in  a  case  at  a  particular  time,  not  final  judg- 
ment :  95  Ga.  661. 

Joint  defendants,  verdict  for  defendants  in  suit  on  note,  not  reversed  be- 
cause verdict  not  against  defendants  not  resisting  and  not  parties  to  bill  of 
exceptions:  69  Ga.  47.  Dismissal  of  bill  as  to  one  defendant,  followed  by  vol- 
untary dismissal  as  to  other,  not  reviewable :  71  Ga.  80,  85.  Dismissal  as  to 
one  defendant  in  an  action  joint  in  its  nature,  is  final  and  reviewable :  71  Ga.  85. 
Codefendant  not  pleading,  no  right  to  writ  of  error  because  demurrer  of  other 
defendants  sustained:  84  Ga.  611. 

Jurisdiction,  order  that  case  proceed,  not  final ;  not  an  overruling  of  plea  to 
jurisdiction  which  was  never  filed:  89  Ga.  333.  Direct  bill  of  exceptions  fol- 
lowing verdict  on  special  plea  to  jurisdiction,  taken  to  rulings  during  trial  that 
would  not  operate  to  terminate  case,  premature:  94  Ga.  215.  Jurisdiction 
cannot  be  conferred  on  Supreme  Court  by  agreement  to  test  question  :  73  Ga. 
135;  distinguishing  68  Ga.  182,  184;  see  also  71  Ga.  80;  72/900;  75/883. 

Motion  to  dismiss,  being  in  nature  of  general  demurrer,  denial  is  matter  for 
direct  exception,  not  ground  for  new  trial:  89  Ga.  451. 

New  trial,  grant  of  motion  for  new  trial  on  one  ground  is  refusal  on  all 
others,  from  which  bill  of  exceptions  could  be  taken  :  69  Ga.  678 ;  see  also  70 
Ga.  465 ;  77/85 ;  73/88.     Where  new  trial  granted  to  plaintiff  and  refused  to  de- 
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fendant,  latter  cannot  except:  70  Ga.  727.  Judgment  granting  new  trial,  if 
void  for  want  of  jui*isdiction  in  court  rendering  it,  may  be  excepted  to,  though 
no  motion  was  made  to  dismiss  motion  for  new  trial :  74  Ga.  217  ;  citing  69  Ga. 
729. 

Nonsuit,  as  to  one  of  two  defendants,  not  authorize  bill  of  exceptions  at  once 
to  Supreme  Court :  66  Ga.  573.  Plaintiff  nonsuited  may  except  at  once ;  or 
moving  to  reinstate,  can  except  to  refusal:  72  Ga.  434.  Bill  of  exceptions  to 
refusal  of  nonsuit,  taken  immediately  after  mistrial,  premature:  83  Ga.  267. 

Party,  president  of  company  disclaiming  title,  and  company  not  made  a 
party,  cannot  except:  72  Ga.  888. 

Pendente  lite,  error  may  be  assigned  on  pendente  lite  exceptions,  on  motion  in 
Supreme  Court,  although  not  mentioned  in  main  bill  of  exceptions  :  68  Ga.  572. 
Error  may  be  assigned  on  pendente  lite  exceptions,  at  hearing  in  Supreme  Court, 
though  no  mention  thereof  in  bill  of  exceptions :  80  Ga.  559.  Case  carried  up 
on  judgment  not  final,  sent  back,  with  permission  to  file  exceptions  pendente 
lite:  68  Ga.  463,  827.  Supreme  Court  has  discretion  to  permit  exceptions  pen- 
dente lite  filed  in  such  case :  85  Ga.  212.  See  notes  to  section  5541.  Practice 
where  exceptions  pendente  lite  are  filed  and  it  is  desired  to  have  rulings  so  ex- 
cepted to  reviewed  :  69  Ga.  725,  726.  Case  cannot  be  taken  up  by  direct  excep- 
tion solely  to  ruling  pendente  lite.  Where  only  error  alleged  was  rejection  of 
certain  evidence,  case  dismissed :  70  Ga.  730.  With  proper  parties  to  writ, 
relatively  to  cause  actually  tried  below,  pendente  lite  exceptions,  such  as  to 
rulings  on  cross-bills,  are  reviewable  as  to  any  errors  affecting  final  result:  78 
Ga.  359.  Not  proper  to  make  rulings  of  court  excepted  to  pendente  lite,  grounds 
of  motion  for  new  trial :  80  Ga.  605.  Trial  court  should  not  consider  exceptions 
pendente  lite,  on  hearing  of  motion  for  new  trial,  to  ruling  not  complained  of  in 
motion :  93  Ga.  515.  After  argument  on  main  bill  of  exceptions  nearly  con- 
cluded, too  late  to  assign  error  on  pendente  lite  exceptions :  80  Ga.  605.  Inter- 
locutory orders,  not  excepted  to  pendente  lite,  not  assigned  as  error  in  bill  of 
exceptions,  when  :  85  Ga.  708.  Trial  two  years  after  amendments  allowed,  ex- 
ception to,  too  late,  in  motion  for  new  trial:  86  Ga.  797.  Rulings  not  excepted 
to  pendente  lite,  nor  embraced  in  motion  for  new  trial,  cannot  be  assigned  as 
error,  when :  92  Ga.  447.  Exceptions  should  have  been  pendente  lite,  where 
court  postponed  considering  remittitur  until  motion  to  amend  declaration 
heard :  92  Ga.  706. 

Premature,  writ  of  error  dismissed,  where  record  shows  motion  for  new  trial 
pending  below :  69  Ga.  277,  757.  Bill  of  exceptions  taken  immediately  after 
denial  of  motion  for  new  trial,  said  motion  made  after  verdict  answering 
questions  propounded  under  section  4849,  premature ;  cause  is  still  pending 
until  judgment  rendered  on  verdict :  81  Ga.  358.  Question  made  by  bill  of 
exceptions  still  pending  in  court  below,  in  motion  for  new  trial,  writ  of  error 
dismissed :  85  Ga.  129. 

Provision  for  support,  order  requiring  administrator  to  pay  to  son's  guard- 
ian money  for  his  support  pending  bill  to  construe  father's  will,  etc.,  not  final 
judgment,  etc. :  65  Ga.  41. 

Question  not  made,  in  court  below,  not  considered :  80  Ga.  409. 

Remark  of  judge,  in  granting  receivership,  that  he  did  not  consider  one  of 
plaintiffs  as  having  valid  debt,  was  not  an  adjudication  as  to  that  plaintiff:  88 
Ga.  68. 

Removal  of  causes,  order  for  removal  of  cause  to  Federal  court,  final,  and 
reviewable :  74  Ga.  634 ;  see  also  59  Ga.  17 ;  60/423 ;  68/394.  Judgment  decid- 
ing whether  or  not  removal  to  United  States  Court  effected,  final :  77  Ga.  657. 

Submission  to  jury,  where  counsel  agreed  to  submit  single  question  to  jury, 
Stripped  of  other  issues,  decision  final  and  bill  of  exceptions  lay :  68  Ga.  182. 
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Submission  to  judge,  agreement  that  judge  shall  decide  case  without  jury, 
directing  verdict,  right  of  exception  not  reserved;  doubtful  whether  bill  of 
exceptions  lies :  75  Ga.  755. 

ActsMHKi,      §5527.   (4251.)  Bills  of  exceptions;  cross-bills.     Either  party  in  any 

$§56<kP,56ii  ciyil  cause,  and  the  defendant  in  any  criminal  proceeding,  in  the  su- 

5348' 5969'  Pei*i°r  courts  of  this  State,  may  except  to  any  sentence,  judgment, 

5535,5541.  or  decision,  or  decree  of  such  court,  or  of  the  judge  thereof,  in  any 

matter  heard  at  chambers.     Such  bill  of  exceptions  shall  specify 

plainly  the  decision  complained  of,  and  the  alleged  error,  and  shall 

be  signed  by  the  party,  or  his  attorney,  or  solicitor.     And  when  the 

successful  party  to  any  cause  tried  in  any  of  the  superior  or  city 

courts  of  this  State,  which  is  carried  to  the  Supreme  Court  by  the 

unsuccessful  litigant,  files  a  cross-bill  of  exceptions,  complaining  of 

errors  in  rulings  made  upon  the  trial,  adverse  to  him,  it  shall  be  the 

duty  of  the  Supreme  Court  to  hear  argument  upon  such  cross-bill 

of  exceptions,  and  to  decide  the  questions  therein  made,  if  a  reversal 

of  the  judgment  of  the  court  below  is  ordered,  or  if  the  effect  of  the 

affirmance  is  to  leave  the  case  to  be  again  tried  in  the  court  below. 

Notes  from  Code  of  188%  : 
Should  plainly  specify  errors  complained  of :  24  Ga.  591 ;  41/413  ;  1/1 ;  21/174 ; 
6/227.  General  rule  as  to :  3  Ga.  210-213.  Does  not  lie  at  State's  instance  in 
criminal  case :  7  Ga.  422;  15/118  ;  25/311 ;  24/420  ;  61/641,  264,  572.  When  ex- 
ceptions to  court's  overruling  objections  to  evidence,  not  reviewable:  7  Ga. 
258.  Does  not  lie  where  party  voluntarily  dismisses  his  case :  7  Ga.  79,  227. 
As  to  costs:  32  Ga.  499.  The  judge  identifying  the  exhibits  referred  to,  they 
need  not  be  embodied  in  the  bill  of  exceptions :  13  Ga.  43.  Must  specify  the 
portion  of  charge  excepted  to :  14  Ga.  404 ;  60/107,  108 ;  41/414 ;  64/318  ;  61/254 ; 
24/605.  To  admissibility  of  evidence,  must  specify  wherein  it  is  illegal :  14 
Ga.  174;  24/605.  Stating  the  judgment  excepted  to,  sufficient:  16  Ga.  95.  Bur- 
den on  party  affirming  that  judgment  of  court  below  is  erroneous,  and  pre- 
sumptions are  against  him  thus  alleging:  19  Ga.  93;  26/332.  Grounds  of  a 
motion  for  continuance  refused  should  be  stated :  22  Ga.  403.  Record  must 
show  what  statements  and  representations  objected  to  were :  27  Ga.  167.  Bill 
of  exceptions  must  affirmatively  disclose  the  error  complained  of:  30  Ga.  344. 
Where  bill  of  exceptions  alone  to  rulings  of  court  below  should  show  distinctly 
points  decided,  with  the  facts  necessary  to  understanding  them:  38  Ga.  554. 
Where  attorneys  agreed  on  the  facts,  but  no  bill  of  exceptions  signed,  etc., 
case  not  properly  before  Supreme  Court:  39  Ga.  61.  Certificate  of  judge 
necessary :  22  Ga.  168,  212.  No  error  assigned  on  conclusion  of  fact  by  the 
judge  as  trior:  25  Ga.  596.  Writ  of  error  in  habeas  corpus  case:  24  Ga.  379.  A 
proper  assignment  of  errors  in  bill  of  exceptions:  43  Ga.  438-440.  Where  copies 
of  deeds  referred  to  in  bill  of  exceptions  as  attached  to  brief  of  evidence  suffi- 
cient: 44  Ga.  639-641.  Section  referred  to  and  construed:  59  Ga.  20;  40/311, 
167;  41/80;  54/477.  Sufficient  assignment  in  bill  of  exceptions  to  a  ruling 
as  to  a  certiorari:  44  Ga.  17.  Bill  of  exceptions  dismissed  if  not  signed  by 
plaintiffs  in  error  or  their  counsel:  56  Ga.  529.  Bill  of  exceptions  should 
specify  the  issues  refused  to  be  submitted  by  court  below :  58  Ga.  140.  Bill  of 
exceptions  should  be  at  instance  of  party  to  the  suit:  59  Ga.  185, 186;  60/451. 
Whore  all  of  caveators  should  embody  in  the  bill  of  exceptions  all  the  errors 
excepted  to,  to  be  insisted  on:  60  Ga.  203.    As  to  amendment  of:  60  Ga.  450. 
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So  as  to  conform  to  the  record  :  63  Ga.  470.  When  exhibit  to  bill  of  exceptions 
requires  to  be  identified  by  the  judge :  61  Ga.  492.  Where  to  decision  in  vaca- 
tion the  remedy  was  by  bill  of  exceptions,  and  not  motion  for  new  trial :  64 
Ga.  295,  289.  What  judge's  certificate  should  show  where  both  parties  join  in 
bill  of  exceptions:  62  Ga.  653,  654.  Indorsement  of  attorney's  name  on  back 
of  bill  of  exceptions  not  sufficient  signing:  62  Ga.  165.  Defective  in  not  stat- 
ing the  county  or  the  court  in  which  the  case  tried  :  66  Ga.  574.  Bill  of  excep- 
tions and  record  varying,  the  latter  controls:  56  Ga.  439;  57/155;  44/620; 
59/840-882;  64/428.  Deficiencies  in  record  may  be  supplied  by  recitals  in  the 
bill  of  exceptions  :  40  Ga.  702  ;  47/69. 

Notes  from  decisions  since  Code  of  1882  : 

Agreed  case,  judgment  rendered  on  an  agreed  statement  of  facts,  which  is 
not  in  bill  of  exceptions,  cannot  be  reviewed  by  Supreme  Court ;  so  when  rec- 
ord is  sent  up  which  contradicts  agreed  statement :  70  Ga.  426.  Supreme 
Court  cannot  decide  an  agreed  case :  72  Ga.  900 ;  see  also  71  Ga.  80 ;  68/182 ; 
73/135;  75/883.  Agreement  of  counsel  in  Supreme  Court  as  to  testimony,  not 
considered:  72  Ga.  900.  Where  case  by  agreement  referred  to  judge  who  is  to 
direct  verdict,  right  of  exception  not  reserved,  doubtful  whether  bill  of  ex- 
ceptions lies :  75  Ga.  755. 

Amicus  curiae,  where  plaintiff  introduced  evidence,  and  amicus  curias  sug- 
gested nonsuit,  which  was  not  granted,  judgment  affirmed,  there  being  no 
motion  for  new  trial  and  no  exception  to  any  ruling,  decision  or  judgment : 
71  Ga.  160. 

Appeal,  refusal  to  dismiss,  if  not  assigned  as  error,  not  considered  :  78  Ga. 
136.     Not  ground  for  new  trial :  78  Ga.  136. 

Auditor,  where  judge  ruled  on  all  questions  raised  by  auditor's  report,  gen- 
eral assignment  of  error  on  "each  and  every"  of  such  rulings,  good:  81  Ga. 
387. 

Brief  of  evidence,  motion  for  new  trial  dismissed  for  lack  of  proper  approval  of 
brief ,  exceptions  containing  no  brief,  nor  approval,  on  any  brief,  insufficient. 
See  notes  to  section  5484.  Certified  transcript  of  record  not  mentioned  in 
bill  of  exceptions,  not  looked  to:  82  Ga.  577.  Letters  and  documents  set  out 
in  full  instead  of  briefed,  exception  to  ruling  thereon  not  considered:  90  Ga. 
217.  Evidence  not  considered,  where  no  bona  fide  attempt  at  briefing  has  been 
made :  88  Ga.  361.     See  notes  to  section  5488. 

Burden,  onus  on  plaintiff  in  error  to  show  error  which  injured  him:  66  Ga. 
71.  Burden  on  plaintiff  in  error,  and  judgment  affirmed  because  documentary 
evidence  not  carried  up,  and  record  confused,  etc. :  66  Ga.  390.  Burden  on 
plaintiff  in  error  to  show  error,  affirmance  will  result  when  bill  of  exceptions 
does  not  distinctly  set  out  rulings,  etc.,  complained  of:  69  Ga.  778.  He  who 
alleges  error  must  show  error :  72  Ga.  899  ;  73/103  ;  74/455.  Plaintiff  in  error 
must  affirmatively  show  error  and  must  have  material  evidence  sent  up :  90 
Ga.  591.  Exception  to  remarks  of  counsel  as  improper,  must  affirmatively 
show  that  court  below  did  not  rebuke  same :  89  Ga.  496. 

Certiorari,  justice's  answer  to  certiorari  necessary  to  make  error  appear 
here  :  65  Ga.  714.  A  defective  assignment  of  error  as  to  dismissal  of  certiorari: 
78  Ga.  353. 

Charge,  exception  to  omission  to  charge  on  certain  propositions  should 
allege  request.  Not  only  must  decision  complained  of  be  plainly  specified, 
but  also  "the  error  alleged"  to  exist  "therein"  :  73  Ga.  149.  See  notes  to  sec- 
tion 5479.  Exceptions  to  entire  charge  not  considered  unless  charge  wrong 
as  a  whole:  65  Ga.  303,  571;  75/529;  69/699.  Assignment  that  whole  charge 
error  not  sustained,  unless  wholly  illegal  and  wrong:  66  Ga.  81.  Exception 
to  whole  charge  too  general  if  any  considerable  part  correct :  88  Ga.  332 ;  see 
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also  84  Ga.  503,  506,  613;  81/769;  87/681;  72/98.  Exception  to  entire  charge, 
without  specifying  errors,  not  good :  67  Ga.  707  ;  77/719.  Exception  to  charge 
as  misleading,  etc.,  too  general :  67  Ga.  154.  That  charge  as  whole  was  illegal 
in  not  stating  all  issues,  or  in  not  submitting  real  issue,  is  too  general:  69 
Ga.  82,  284.  That  verdict  contrary  to  charge,  too  general :  69  Ga.  557.  Excep- 
tions to  charge  here,  and  refusing  to  charge,  barely  within  the  law  as  to  speci- 
fying error:  72  Ga.  637.  Exceptions  to  isolated  portions  of  charge  not 
considered  hex*e :  67  Ga.  264.  Charge  set  out  in  full,  divided  into  sections, 
and  exceptions  written  on  margin  opposite  each,  exception  not  considered  :  67 
Ga.  744.  Exception  to  extract  from  charge  unavailing,  if  part  of  it  legal ;  the 
illegal  part  must  be  distinguished:  82  Ga.  676.  Exceptions  to  long  extracts 
from  charge  must  specify  parts  claimed  to  be  erroneous:  83. Ga.  246;  72/888. 
Exception  to  paragraph  of  charge  containing  several  points  must  specify  par- 
ticular errors :  67  Ga.  218.  Exception  as  to  charge  must  set  out  the  charge 
excepted  to:  91  Ga.  396,  397;  92/592.  Where  error  assigned  for  failure  to 
charge  fully  on  certain  point,  and  neither  what  was  given  nor  omitted  appears, 
exception  not  considered  :  68  Ga.  455.  The  part  of  charge  excepted  to  should 
be  set  out,  not  referred  to  as  paragraph  numbered  so  and  so  of  the  charge :  88 
Ga.  321 ;  see  also  63  Ga.  619 ;  67/746.  Nor  as  "marked  in  quotations"  :  89  Ga. 
73.  Charge  excepted  to  not  sufficiently  set  out,  exception  not  considered :  93 
Ga.  7.  Ground  that  verdict  contrary  to  charge,  not  considered  where  charge 
not  in  record :  65  Ga.  664.  Alleged  charges  and  refusal  to  charge,  not  verified 
by  court,  how  far  considered :  66  Ga.  190. 

Confused  record,  alleged  error  not  considered  where  record  confused  and 
imperfect:  65  Ga.  731.  Record  so  confused  as  to  render  Supreme  Court  un- 
able to  determine  whether  nonsuit  proper,  judgment  affirmed  :  85  Ga.  141. 

Consolidation,  bill  of  exceptions  dismissed  where  two  distinct  cases  brought 
up  together  under  improper  order  of  consolidation :  67  Ga.  339. 

Contempt,  order  attaching  for  contempt,  failing  to  show  what  assets  with- 
held, mere  irregularity,  and  not  ground  for  reversal :  85  Ga.  171. 

Cross-bill,  decision  on  cross-bill  of  exceptions  unnecessary,  if  judgment  af- 
firmed: 68  Ga.  815.  When  judgment  affirmed,  cross-bill  is  dismissed:  71  Ga. 
93 ;  78/554.  Defendant  cannot  have  cross-bill  to  rulings  complained  of  in  his 
motion  for  new  trial,  where  error  complained  of  by  main  bill  was  order  grant- 
ing new  trial  unless  part  of  verdict  written  off :  88  Ga.  67  ;  cited  and  followed : 
95  Ga.  453.  New  trial  granted  on  one  ground,  and  refused  on  others,  such 
refusal  not  reviewed  by  Supreme  Court,  when  no  cross-bill  of  exceptions: 
70  Ga.  465;  see  also  73  Ga  88.  Motion  to  dismiss  proceedings  on  several 
grounds,  sustained  on  one,  remaining  grounds  not  considered  unless  brought 
up  by  cross-bill:  76  Ga.  752.  New  trial  granted  on  one  of  several  grounds  in 
motion,  cross-bill  necessary  to  present  questions  in  other  grounds:  77  Ga.  85; 
see  also  69  Ga.  678. 

Decree,  exception  to  a  decree  upon  ground  that  it  does  not  follow  verdict, 
too  general :  94  Ga.  642. 

Demurrer,  error  assigned  upon  judgment  sustaining  demurrer  to  declara- 
tion, sufficiently  certain  and  specific  :  74  Ga.  667,  and  cases  cited. 

Erasures,  bill  of  exceptions  containing  important  erasures,  dismissed :  74 
Ga.  412.  As  to  erasures,  certificate,  etc. :  68  Ga.  27  ;  80/260.  May  cause  dis- 
missal :  72  Ga.  831.     See  notes  to  section  5528. 

Evidence,  objection  to,  should  affirmatively  appear  to  have  been  made  at 
time  evidence  was  ruled  on :  84  Ga.  279;  87/742.  Assignment  of  error  should 
state  what  objection  was  made  when  the  testimony  was  offered:  94  Ga.  463; 
i.  e.,  ground  on  which  objection  was  put  when  it  was  made:  94  Ga.  436,  403. 
Evidence,  exclusion  or  admission  of,  which  is  excepted  to,  must  be  set  out;  94 
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Ga.  436;  90/296;  e.  g.,  general  exception  to  admission  of  "the  testimony  rela- 
tive to"  a  matter,  not  specific  enough:  90  Ga.  210. 

General  order  dismissing  a  bill  not  rested  on  any  particular  ground,  affirmed 
if  any  ground  taken  requires  the  decision  :  74  Ga.  201. 

Ground  of  exception,  mistake  in  one's  favor  not  ground  of  exception:  67 
Ga.  725.  Where  pleadings  loose  and  defective,  but  no  point  made  thereon  in 
court  below,  Supreme  Court  will  consider  substantial  merits  of  case  on  ques- 
tion of  new  trial :  80  Ga.  660.  Question,  not  made  in  court  below,  not  consid- 
ered :  86  Ga.  26 ;  75/745 ;  72/830,  900 ;  76/696  ;  71/287,  293.  Supreme  Court  will 
not  consider  question  of  estoppel  not  made  in  court  below :  80  Ga.  472 ;  see  also 
80  Ga.  676.  Grounds  for  new  trial,  not  insisted  upon  either  orally  or  by  brief, 
not  considered  by  Supreme  Court :  86  Ga.  138.  Special  objections  to  verdict, 
not  made  below,  not  considered :  84  Ga.  219.  Where  production  of  deed  com- 
pelled over  objection,  and  same  made  ground  of  motion,  ground  of  objection 
must  be  specified:  80  Ga.  604.  Defendant  withdrawing  answer,  after  court 
struck  portion  thereof,  cannot  except  to  such  ruling:  55  Ga.  592. 

Judge,  judgment  of,  without  jury,  assignment  of  error  should  state  wherein 
error  consisted,  whether  in  amount  of  finding,  or  in  judgment  as  finding  on 
facts  or  law :  74  Ga.  409,  To  finding  of  judge  acting  as  jury,  either  motion  for 
new  trial  or  bill  of  exceptions  will  lie  ;  if  verdict  taken  on  finding,  motion  in- 
dispensable :  87  Ga.  280. 

Motion  for  new  trial,  single  assignment  of  error  on  overruling  motion  for 
new  trial  brings  up  whole  motion  for  review :  88  Ga.  199 ;  see  also  69  Ga.  729 ; 
73/125 ;  76/602.  Motion  necessary  to  review  verdict  on  evidence :  85  Ga.  235, 
109;  69/725.  Supreme  Court  reviews  only  judgment  granting  or  refusing; 
reasons  of  court  below  immaterial :  74  Ga.  112.  Practice  of  appending  note  at 
end  of  motion,  correcting  same,  condemned:  76  Ga.  669.  Not  good  practice  to 
carry  up  part  of  case  by  motion  for  new  trial,  etc.,  and  part  by  direct  bill  of 
exceptions :  68  Ga.  47.  Demurrer  sustained  to  affidavit  of  illegality,  remedy  is 
by  exception,  not  motion  for  new  trial:  72  Ga.  186.  Upon  bill  of  exceptions 
without  motion  for  new  trial,  sufficiency  of  evidence  not  considered :  84  Ga. 
217. 

Newly  discovered  evidence,  affidavits  as  to  newly  discovered  evidence 
should  have  been  sent  up  to  Supreme  Court  in  record  :  89  Ga.  372. 

Nonsuit  granted,  motion  for  new  trial  not  proper  practice:  85  Ga.  203. 

Party ,  defendant  in  bail-trover,  carrying  case  to  Supreme  Court,  not  bound 
to  make  surety  on  bail-bond  a  party :  65  Ga.  523  Surety  on  appeal  from  county 
court  to  superior  court,  not  necessary  party  to  bill  of  exceptions:  68  Ga.  290. 
Commissioners  of  pilotage  are  not  parties  to  appeal  by  defendant  to  superior 
court,  and  cannot  move  for  new  trial  or  take  bill  of  exceptions :  72  Ga.  89. 

Presumptions,  part  of  charge  manifest  error,  unless  qualified,  entire  charge 
not  sent  up,  and  no  suggestion  that  it  was  so  qualified,  Supreme  Court  will  pre- 
sume that  it  was  not  qualified :  73  Ga.  705. 

Quo  warranto,  right  of  judge  to  hold  office  not  made  in  case  tried  before  him, 
and  decision  excepted  to:  93  Ga.  3,  4. 

Eeasons,  if  judgment  of  court  below  right,  affirmed,  although  judgment 
based  on  wrong  reason  :  68  Ga.  820. 

Remarks,  side  remarks  of  judge  not  reviewable  :  86  Ga.  108. 

Removal  of  causes,  judgment  of  superior  court  granting  order  to  remove 
cause  to  United  States  Court,  reviewable:  68  Ga.  394;  see  also  74  Ga.  634; 
60/423 ;  59/17. 

Requests  to  charge,  where  request  to  charge  not  set  out,  Supi*eme  Court 
will  not  consider  assignment  of  error  based  upon  refusal  to  so  charge :  69  Ga, 
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284.  Assignments  of  error  as  to  requests  to  charge,  what  sufficiently  distinct: 
73  Ga.  670. 

Separate  bill  of  exceptions  to  decree  unnecessary,  and  costs  of  it  to  be  paid 
by  plaintiff  in  error:  71  Ga.  654. 

"Signed  by,"  no  bill  of  exceptions  if  not  signed  by  party  or  counsel;  not 
amendable  in  Supreme  Court :  92  Ga.  577. 

"Specify  plainly,"  exception  to  admission  of  evidence  must  specify  ground 
of  objection:  68  Ga.  832;  79/732;  77/181;  74/840,  324;  74/782;  75/532;  92/14. 
And  must  state  evidence  objected  to :  77  Ga.  470 ;  92/394,  592.  Merely  to  de- 
scribe the  evidence  generally,  insufficient :  92  Ga.  417  ;  so,  also,  to  refer  to  pages 
of  record  where  evidence  set  out,  insufficient:  92  Ga.  244.  See  notes  to  section 
5478.  Exception  to  refusal  to  admit  sayings  of  person  not  a  party  to  case,  not 
good,  failing  to  set  out  the  "sayings" :  67  Ga.  734.  Exception  to  rejection  of 
deed,  sufficient,  if  substance  of  deed  set  out,  without  embodying  copy  of  deed : 
80  Ga.  93.  Part  of  testimony  objected  to,  should  be  specified :  77  Ga.  193.  Ex- 
ception to  exclusion  of  evidence  must  set  out  what  was  excluded:  72  Ga.  888. 
Exceptions  to  rulings  on  evidence  must  specify  grounds  urged  when  objections 
made:  83  Ga.  207.  Grounds  of  objection  to  evidence  at  trial  must  appear:  84 
Ga.  279 ;  83/207 ;  92/662,  788.  So,  as  to  ground  on  which  competency  of  a  wit- 
ness was  denied:  78  Ga.  61.  Decision,  as  well  as  error,  must  be  plainly  speci- 
fied ;  he  who  alleges  error  must  show  it:  75  Ga.  830;  77/673;  see  also  72 Ga. 
353 ;  60/407 ;  74/409.  Cause  for  which  nonsuit  moved  should  be  set  out:  74  Ga. 
755.  Error  assigned  on  grant  of  new  trial,  sufficient:  69  Ga.  729;  73/125; 
88/199.  Bill  of  exceptions  reciting  trial  of  case,  and  motion  for  new  trial,  but 
not  stating  what  was  done  with  motion,  dismissed :  74  Ga.  842.  Assignment 
of  error  in  striking  plea  and  no  plea  shown,  not  considered:  84  Ga.  513.  As- 
signment of  error  that  special  plea  stricken,  not  considered  by  Supreme  Court, 
there  being  no  such  plea  in  record :  69  Ga.  268.  Court's  rulings  not  shown  in 
assignments  of  error,  bill  not  considered :  77  Ga.  487.  Exception  which  em- 
braces several  issues  of  law  must  specify  on  which  error  is  assigned,  unless 
whole  excepted  to  as  erroneous :  78  Ga.  288.  Where  jury  failed  to  find  any 
damages  at  all,  exceptions  as  to  charge  on  measure  of  damages,  not  considered, 
unless  charge  shows  bias,  etc. ;  and,  if  so,  that  particular  reason  must  be  speci- 
fied: 78  Ga.  288.  Cited,  as  to  specifying  error  plainly:  71  Ga.  804;  72/205. 
Point  not  made  in  bill  of  exceptions,  not  considered  :  77  Ga.  227.  Exceptions, 
as  certified,  must  clearly  show  errors  complained  of,  else  writ  of  error  dis- 
missed :  65  Ga.  570.  Supreme  Court  cannot  review  judgment  of  lower  court 
not  plainly  specified :  72  Ga.  353.  Assignment  of  error  too  general,  writ  dis- 
missed :  74  Ga.  409 ;  citing  73  Ga.  149 ;  60/407.  Too  general  here,  but  consid- 
ered :  72  Ga.  663.  Assignment  of  error  here,  could  not  have  been  more  specific 
without  going  into  argument:  79  Ga.  111.  Specification  of  error  that  court 
erred  in  leaving  to  jury  construction  of  a  certain  part  of  written  contract,  not 
sufficient :  95  Ga.  321.  Vague  and  general  exceptions  make  no  issue  that  can 
be  passed  upon  :  75  Ga.  332.  Exception  here,  too  uncertain  to  be  considered  : 
77  Ga.  585.  Assignment  here  as  to  admission  of  evidence  and  expression  of 
opinion  on  evidence,  too  vague,  indefinite  and  uncertain  :  92  Ga.  451,  452.  As- 
signments of  error  not  considered,  some  being  too  general  or  vague,  others 
being  involved  in  a  mass  of  phraseology  and  irrelevant  facts:  95  Ga.  796. 
Assignment  of  error  on  objection  to  witnesses  testifying,  too  vague  and  in- 
definite: 95  Ga.  87.  Assignment  that  verdict  did  not  cover  issues  made  by 
pleadings,  without  specifying  wherein,  insufficient:  66  Ga.  18. 

Time,  presumod  that  motion  for  new  trial  filed  at  trial  term,  from  order  of 
continuance  then  passed  and  recital  in  bill  of  exceptions:  67  Ga.  381,  383. 


1707  ELEVENTH  TITLE.— CHAPTER  5,  ARTICLE  1.  §5528 


Of  taking  cases  to  Supreme  Court;  mode  of  procedure. 


After  remitter  returned  and  made  judgment  of  the  court  below,  too  late  to 
allow  exceptions :  72  Ga.  192.  Exceptions  to  rulings  at  trial,  where,  in  motion 
for  new  trial,  no  complaint  made  at  such  rulings,  too  late  here :  92  Ga.  164. 

Verdict  which  Supreme  Court  is  asked  to  reverse  should  appear  ;  statement 
that  it  was  for  complainant,  insufficient :  78  Ga.  62.-  Eeviewing  court  construes 
evidence  more  favorably  to  plaintiff's  second  verdict  than  to  his  first :  81  Ga. 
336  ;  see  also  79  Ga.  635.  To  finding  of  judge  acting  as  jury,  either  motion  for 
new  trial  or  bill  of  exceptions  will  lie,  but  if  verdict  taken  on  finding,  former 
indispensable  :  87  Ga.  280. 


CHAPTER  5. 

OF    TAKING    CASES    TO    SUPREME    COURT. 


ARTICLE  1. 

MODE    OF    PROCEDURE. 

§5528.  Mode  of  taking  cases  to  Supreme  Court  by  bill  of  exceptions .  NoAct?i889. 
case  shall  be  taken  to  the  Supreme  Court  by  bill  of  exceptions,  ex-^»_P'lls- 
cept  in  the  following  manner :  ^iS?-**™ 

1  °  §§5605,552*, 

1.  If  the  case  is  not  one  in  which  a  judgment  on  a  motion  for  new  ^8,5348, 

J        °  5969, 4925. 

trial  is  to  be  reviewed,  the  plaintiff  in  error  shall  plainly  and  spe- 
cifically set  forth  the  errors  alleged  to  have  been  committed,  and 
shall  incorporate  in  the  bill  of  exceptions  a  brief  of  so  much  of  the 
written  and  oral  evidence  as  is  material  to  a  clear  understanding  of 
the  errors  complained  of,  and  shall  specify  therein  such  portions  of 
the  record  as  are  material  to  such  understanding. 

2.  If  none  of  the  evidence  is  material  to  elucidate  the  errors 
complained  of,  this  fact  shall  be  stated  and  the  evidence  omitted. 

3.  The  judge  to  whom  such  bill  of  exceptions  is  tendered  shall,  if 
needful,  change  the  same  so  as  to  conform  to  the  truth  and  make  it 
contain  all  the  evidence,  and  refer  to  all  of  the  record,  necessary  to 
a  clear  understanding  of  the  errors  complained  of. 

4.  The  judge  shall  require  the  clerk  to  send  up  only  so  much  of 
the  record  as  he  may  certify  is  material. 

See  notes  to  section  1071  of  Penal  Code. 

Act  of  1889  substantially  followed,  writ  not  dismissed  because  record  sent 
up  contains  immaterial  parts  of  record :  88  Ga.  665. 

Judge  may  change  bill  of  exceptions  :  88  Ga.  160. 

Generally  alterations  in  bill  of  exceptions  not  alleged  to  be  fraudulent, 
treated  as  made  before  certificate  signed ;  fraud  suggested,  court  will  inquire 
into  the  matter:  83  Ga.  671. 

As  to  alterations,  interlineations,  erasures,  etc.,  and  when  writ  will  be  dis- 
missed therefor,  see  68  Ga.  27  ;  72/763,  831,  212 ;  80/260 ;  74/412 ;  75/236  ;  70/786 ; 
59/235. 
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Case  not  carried  to  Supreme  Court,  in  accordance  with  Act,  court  has  no 
jurisdiction  of  case :  86  Ga.  507 ;  86/780 ;  86/773 ;  86/763 ;  see  also  85  Ga.  506 ; 
87/186  ;  85/445,  620.     And  writ  of  error  will  be  dismissed  :'  92  Ga.  575. 

Method  of  taking  cases  to  Supreme  Court,  exclusively  as  prescribed  in  Act 
of  1889 :  86  Ga.  658. 

"A  statement  of  oral  evidence"  (of  certain  named  witnesses)  among  the 
specifications,  referred  to  regular  brief:  88  Ga.  232. 

•    Evidence  not  properly  briefed,  immaterial  blended  with  material,  Supreme 
Court  presumes  verdict  warranted  :  91  Ga.  5. 

Evidence  not  briefed  as  required  by  law,  not  considered  by  Supreme  Court : 
92  Ga.  452,  574 ;  90/285  ;  88/361 ;  89/87  ;  92/685,  178.     See  notes  to  section  5488. 

Writ  of  error  dismissed  because  Act  of  1889  not  complied  with  as  to  briefing 
evidence :  93  Ga.  253. 

Material  portions  of  the  record  being  copied  in  a  bill  of  exceptions  and 
brought  up  in  the  record,  the  writ  must  be  dismissed  for  duplicating  instead 
of  abbreviating  the  record  :  92  Ga.  576. 

Abstract  sufficient,  where  nature  and  legal  effect  of  documents  shown :  91 
Ga.  132. 

Evidence  being  documentary  and  unbriefed,  there  being  no  question  of  law, 
writ  of  error  dismissed  :  91  Ga.  198 ;  see  also  90  Ga.  102,  216 ;  91/178. 

See  notes  to  section  5488,  for  exhaustive  annotations  on  this  point. 

Specification  of  whole  record,  by  plaintiff  in  error,  as  material,  not  permis- 
sible: 85  Ga.  620;  85/445;  85/506. 

Specification  of  parts  of  record  lacking,  certificate  not  in  form,  dismissed: 
88  Ga.  460. 

Bill  of  exceptions,  failing  to  specify  material  parts  of  record,  dismissed  :  86 
Ga.  13. 

What  is  sufficient  specification  of  material  parts  of  record,  under  this 
statute :  86  Ga.  342. 

Where  all  specifications  not  sent  up,  writ  dismissed  :  88  Ga.  160. 

Since  Act  of  1889,  clerk  of  superior  court  cannot,  at  instance  of  plaintiff  in 
error,  transmit  transcript  of  whole  record,  but  is  limited  to  specifications:  88 
Ga.  223. 

It  is  not  office  of  bill  of  exceptions  to  bring  up  and  verify  transcript  of 
record,  but  merely  to  specify  the  facts  material:  87  Ga.  449. 

To  review  police-court  conviction,  city  ordinance  should  be  in  record:  89 
Ga.  724. 

Motion  for  new  trial,  and  order  denying  it,  unnecessary  to  be  sent  up,  if  bill 
of  exceptions  states  it  was  overruled  and  sets  forth  seriatim  its  grounds :  88 
Ga.  473 ;  distinguishing  87  Ga.  449 ;  88/232. 

To  review  grant  of  new  trial  in  illegality  case,  grounds  of  the  illegality  must 
appear  in  record  :  87  Ga.  280. 

To  review  a  single  assignment  of  error,  viz.,  on  rendition  of  decree,  evidence 
on  which  verdict  based  immaterial ;  so  is  oral  statement  of  judge  in  rendering 
decree  or  previously :  88  Ga.  145. 

Complaints  as  to  admission  or  refusal  to  admit  evidence,  record  not  con- 
taining evidence,  not  considered  :  86  Ga.  574. 

Vei'dict  complained  of,  as  not  sufficiently  certain,  but  not  specified  as  part 
of  record,  not  considered  :  86  Ga.  616. 

Judge  should  make  corrections,  how :  92  Ga.  332. 

As  to  certificate  where  judge  has  made  corrections  and  marginal  notes  on 
bill  of  exceptions :  92  Ga.  809 ;  see  also  88  Ga.  150. 

Bill  of  exceptions  not  dismissed  although  it  did  not  specify  any  of  record, 
and  certificate  did  not  conform  to  Act  of  1889:  93  Ga.  795. 
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See  section  5569. 

Documentary  evidence,  essential  to  decision  of  case,  not  authenticated,  no 
reversal :  94  Ga.  730. 

Where  it  affirmatively  appears  that  no  part  of  the  record  necessary  to  be 
sent  up,  writ  not  dismissed  for  lack  of  transcript:  94  Ga.  247. 

Plaintiff  in  error  not  having  briefed  the  evidence  nor  made  any  bona  fide 
attempt  to  do  so :  94  Ga.  726. 

Evidence  not  briefed,  not  considered :  90  Ga.  285. 

Evidence  not  being  set  out,  and  no  brief  thereof  made  and  approved  by  the 
judge,  writ  dismissed  :  94  Ga.  731. 

"Mint,  anise  and  cummin"  ;  verbose  and  redundant  forms  should  be  omitted : 
95  Ga.  797. 

Brief  agreed  on,  approved  and  filed,  is  still  amendable:  88  Ga.  740;  see  also 
83  Ga.  153,  155 ;  80/166 ;  61/419 ;  41/577.  Brief  should  never  contain  anything 
except  evidence :  88  Ga.  740. 

Limitation  of  thirty  days  from  trial,  prescribed  by  Supreme  Court  practice 
Act  of  1889,  not  applicable  to  case  pending  at  its  passage:  89  Ga.  371. 

§5529.  Evidence  in  record  instead  of  bill  of  exceptions.  If  the  plaintiff  Acts  1889, 
in  error  shall  so  elect,  he  may  have  such  brief  of  so  much  of  the  Jgp:3p- 113- 
evidence  as  is  necessary  to  a  clear  understanding  of  the  errors  com-  J*^-5m 
plained  of,  approved  by  the  judge,  and  made  a  part  of  the  record  and  5537- 
sent  up  by  the  clerk  as  a  part  thereof,  rather  than  have  the  same 
incorporated  in  the  bill  of  exceptions. 

Brief  of  evidence  part  of  record  and  may  be  specified  as  a  whole:  86  Ga.  342. 
See  notes  to  section  5537. 

§5530.  On  exception  to  grant  or  refusal  of  a  new  trial.  When  a  party  A° tf^89, 
desires  to  review  the  judgment  of  the  court  in  granting  or  refusing  ^5473_5492- 
a  new  trial,  the  plaintiff  in  error  shall  specifically  set  out  the  errors 
complained  of,  and  shall  specify  only  so  much  of  the  brief  of  evi- 
dence and  such  other  parts  of  the  record  as  are  material  to  a  clear 
understanding  of  the  errors  complained  of.  The  judge  to  whom 
such  bill  of  exceptions  is  tendered  shall,  by  any  needful  alteration, 
cause  the  same  to  conform  to  the  truth  and  to  refer  to  so  much  of 
the  evidence  and  such  other  parts  of  the  record  as  are  material  to  a 
clear  understanding  of  the  errors  complained  of;  and  he  shall  cause 
the  clerk  to  send  up  only  so  much  of  the  evidence  and  other  parts  of 
the  record  as  he  may  certify  are  material. 

What  is  sufficient  specification  of  material  parts  of  record  hereunder:  86 
Ga.  342. 

Judge  may  change  the  bill  of  exceptions ;  no  change  in  the  certificate  is 
allowable :  88  Ga.  160 ;  see  also  notes  to  section  5539. 

Verdict  complained  of,  as  not  sufficiently  certain,  not  specified  as  part  of 
record,  not  considered  :  86  Ga.  616. 

Supreme  Court  will  hold  verdict  supported  by  evidence,  if  immaterial  car- 
ried up  and  so  mingled  with  material  as  to  leave  separation  to  that  court :  86 
Ga.  17. 

This  section  not  repealed  by  Act  of  1892  (section  5536)  relative  to  complet- 
ing record  in  Supreme  Court :  92  Ga.  760. 
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Of  taking  cases  to  Supreme  Court;  mode  of  procedure. 

Evidence  must,  be  incorporated  in  bill  of  exceptions  to  nonsuit :  72  Ga.  898. 

Exceptions  to  rulings  on  demurrer  may  be  heard  without  the  evidence  ;  in 
all  other  cases  (where  no  motion  for  new  trial)  it  must  be  incorporated  in, 
or  exhibited  to  the  bill  of  exceptions.  Where  all  the  evidence  was  neces- 
sary: 70  Ga.  786. 

ApCtii4889'        §5531.  Evidence  in  bill  of  exceptions.      The  plaintiff  in  error,  at  his 

$5488.         election,  may  incorporate  the  brief  of  so  much  of  the  evidence  as  is 

necessary  to  a  clear  understanding  of  the  errors  complained  of,  in 

the  bill  of  exceptions,  rather  than  have  the  same  sent  up  in  the 

record. 

See  notes  to  section  5537. 

ApCtii4889'  §5532.  Form  of  certificate.  The  form  of  the  certificate  of  the 
judge  to  the  bill  of  exceptions  shall  be  as  follows:  "I  do  certify  that 
the  foregoing  bill  of  exceptions  is  true,  and  contains  (or  specifies,  as 
the  case  may  be)  all  the  evidence,  and  specifies  all  of  the  record 
material  to  a  clear  understanding  of  the  errors  complained  of;  and 

the  clerk  of  the court  of county  is  hereby  ordered  to  make 

out  a  complete  copy  of  such  parts  of  the  record  in  said  case  as  are  in 
this  bill  of  exceptions  specified,  and  certify  the  same  as  such,  and 

cause  the  same  to  be  transmitted  to  the term  of  the  Supreme 

Court,  that  the  errors  alleged  to  have  been  committed  may  be  con- 
sidered and  corrected." 

See  notes  to  section  5539. 

Certificate  not  conforming  to  statute,  but  being  supplemented  by  certifica- 
tion to  additional  matter,  writ  dismissed  :  78  Ga.  356  ;  see  also  78  Ga.  114. 

No  change  in  certificate  is  allowable :  88  Ga.  160. 

Not  judge's  duty  to  correct  certificate,  but  only  to  sign  such  as  are  pre- 
sented, etc. :  87  Ga.  186 ;  see  also  section  5534. 

Certificate  of  judge  not  conforming  to  Act  of  November,  1889,  bill  of  excep- 
tions dismissed:  88  Ga.  160;  91/43.  0 

Certificate  defective,  writ  dismissed:  86  Ga.  782.     i   * 

Judge  must  either  certify  or  refuse  to  certify  ;  signing  -certificate  not  con- 
formed substantially  to  statute  is  no  signing  at  all :  79  Ga.  558. 

Omission  of  word  "certify,"  fatal:  69  Ga.  773;  86/782.  Omission  of  words 
"is  true,"  fatal:  80  Ga.  366;  see  also  65  Ga.  298;  67/764;  72/216. 

Writ  dismissed  where  certificate  states  that  bill  is  true  with  certain  mate- 
rial qualifications:  73  Ga.  115;  citing  67  Ga.  764;  68/27;  71/287;  or  true  "as 
corrected  by  notes,"  etc.,  which  notes  materially  alter  statements  in  the  bill: 
80  Ga.  365.  But  judge  may  certify  bill  to  be  true  as  amended  by  him :  80  Ga. 
260. 

Charge  excepted  to,  incorrectly  stated,  judge  should  not  certify,  referring 
to  approved  charge,  etc. :  75  Ga.  665,  670. 

As  to  certificate  where  judge  has  made  corrections  and  marginal  notes  on 
bill  of  exceptions :  92  Ga.  809. 

Whole  bill  not  certified  as  true,  writ  dismissed  :  84  Ga.  451. 

Certificate  not  in  form,  dismissed  :  88  Ga.  460. 

Since  Act  of  1893,  writ  of  error  not  dismissed  because  certificate  not  as  pre- 
scribed :  93  Ga.  795. 
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Judge  can  make  but  one  certificate  to  bill  of  exceptions,  and  Supreme  Court 
cannot  consider  second :  86  Ga.  791 ;  but  see  93  Ga.  795  and  section  5569. 

Certificate  must  always  specify  evidence,  although  specified  in  bill  of  excep- 
tions :  89  Ga.  223.  Not  for  certificate  to  recite  facts ;  where  writ  uses  word 
"contains"  instead  of  "specifies,"  as  to  evidence,  dismissed:  89  Ga.  417. 

§5533.  (4252.)  Writ  of  error.  This  certificate  shall  be  the  writ  of 
error. 

The  bill  and  certificate  make  the  writ  of  error :  70  Ga.  786. 

§5534.    Judge  to  examine  certificate.     It  shall  be  the  duty  of  the  Act|21893' 
judge,  to  whom  any  bill  of  exceptions  is  presented,  to  see  that  the  SS5536"5537- 
certificate  is  in  legal  form  before  signing  the  same;  and  no  failure 
of  any  judge  to  discharge  his  duty  in  this  respect  shall  prejudice  the 
rights  of  the  parties  by  dismissal  or  otherwise. 

Bill  of  exceptions  not  dismissed,  although  it  did  not  specify  any  of  record, 
and  certificate  did  not  conform  to  Act  of  November  11th,  1889:  93  Ga.  795. 

§5535.   Cross-bills  of  exceptions.     If  a  defendant  in  error  excepts  inActsi889, 
any  case  by  bill  of  exceptions,  he  shall  prepare  his  bill  of  exceptions  §5527. 
and  proceed  in  the  same  manner  as  above  provided,  but  shall  not 
take  up  any  portion  of  the  evidence  or  record  that  is  taken  up  by  the 
main  bill  of  exceptions. 

New  trial  granted  on  one  ground  is  refused  on  others,  and  such  refusal  not 
reviewed  by  Supreme  Court,  where  no  cross-bill  of  exceptions :  70  Ga.  465. 


ARTICLE  2. 

DIMINUTION    OF    RECORD. 

§5536.  Additional  record,  how  procured. 

1.  If  the  defendant  in  error  in  either  the  main  or  cross  bill  of  ex-  Actsi889, 

w  p.  Hi. 

ceptions  shall  desire  more  of  the  evidence  or  other  parts  of  the  i|j^  p- 113* 
record,  or  all  of  the  evidence  or  all  of  the  record  sent  up,  he  shall, 
within  twenty  days  after  the  bill  of  exceptions  is  served  on  the  de-  $ 
fendant  or  his  attorney,  petition  the  judge  who  signed  the  same  to 
order  the  whole  or  any  part  of  the  record  sent  up  by  the  clerk,  and 
the  judge  shall  order  the  same  certified  accordingly  and  sent  up. 

2.  If  it  should  clearly  appear  to  the  Supreme  Court  that  any 
superfluous  or  immaterial  part  of  the  record  has  been  brought  up  at 
the  instance  of  the  defendant,  the  court  shall  designate  such  part  in 
the  judgment  of  affirmance  or  reversal,  and  the  cost  of  bringing  up 
the  same  shall  be  paid  by  such  party. 

3.  Should  the  clerk  below  embody  in  the  transcript  of  the  record 
any  part  of  the  record  not  specified  in  the  bill  of  exceptions,  or  in 
the  judge's  order,  he  shall  be  allowed  nothing  for  that  part  of  the 
transcript. 
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4.  If,  however,  it  appears  to  the  Supreme  Court  from  the  read- 
ing of  the  reporter's  statement  as  now  prescribed  .by  the  rules  of  the 
court,  or  from  the  argument  of  the  counsel  on  the  hearing,  or  in  the 
consideration  of  the  same  preparatory  to  making  up  the  judgment 
of  the  court,  that  any  part  or  portion  of  the  record  of  the  case  in  the 
court  below  has  not  been  brought  up,  and  such  part  of  the  record  is 
necessary,  in  the  opinion  of  the  court,  to  be  before  them  in  order  to 
fully  and  fairly  adjudicate  the  questions  at  issue  and  the  alleged 
errors,  then  the  court  shall,  by  its  order  directed  to  the  clerk  of  the 
court  below,  require  him  to  certify  and  send  up  such  portions  of 
the  record  as,  in  the  opinion  of  the  Supreme  Court,  are  needful  or 
necessary  in  order  to  fully  and  fairly  adjudicate  the  errors  assigned. 

5.  There  shall  be  no  dismissal  of  the  cause,  or  failure  to  decide 
the  errors  assigned,  if  by  the  issuing  of  the  order  aforesaid  the  rec- 
ord can   be  supplemented. 

6.  The  cost  of  the  supplementary  transcript  shall  be  taxed  by  the 
court  against  the  plaintiff  in  error. 

Followed :  92  Ga.  760,  763. 

Act  of  December  22d,  1892,  relative  to  completing  record  in  Supreme  Court, 
etc.,  not  unconstitutional:  92  Ga.  760. 

Superfluous  matter  brought  to  Supreme  Court  by  defendant,  cost  thereof 
charged  to  him :  85  Ga.  638 ;  86/729. 

Party  causing  superfluous  parts  of  record  to  be  carried  up,  will  be  taxed 
with  cqst  thereof :  86  Ga.  562 ;  86/500. 

Bill  of  exceptions  containing  all  material  evidence,  defendant  causing  whole 
brief  sent  up,  extra  costs  charged  to  him:  91  Ga.  100. 

As  to  evidence,  refers  only  to  that  in  brief  approved,  filed  and  made  part  of 
record  :  93  Ga.  594,  595. 

Overruling  motion  for  new  trial  assigned  as  error,  but  motion  not  specified, 
ordered  sent  up  to  complete  record,  etc. :  92  Ga.  760. 

Act  of  December  22d,  1892,  relative  to  completing  record  in  Supreme  Court, 
etc.,  does  not  repeal  second  section  of  Act  of  1889:  92  Ga.  760.    (Section  5530). 

Parts  of  record  not  specified  as  material,  though  sent  up  by  clerk,  not  con- 
sidered :  86  Ga.  540. 

Cost  of  carrying  superfluous  matter  in  brief  of  evidence  to  Supreme  Court, 
taxed  against  party  at  whose  instance  it  was  added  to  brief :  95  Ga.  314. 

Acts  1870,        §5537.   (4253.)  Brief  of  evidence  is  part  of  the  record.  The  brief  of 

$5529.         evidence,  on  motion  for  new  trial,  filed  and  approved  according  to 

law,    is  a  part  of  the  record,    and  need  not,  except  by  reference 

thereto,  be  embodied  in  the  bill  of  exceptions. 

This  statute  permissive,  not  compulsory:  58  Ga.  346. 

It  should  appear  that  the  brief  of  evidence  was  approved  by  the  court  or 
agreed  on  by  parties  or  their  counsel :  60  Ga.  60,  595  ;  61/659 ;  48/124 ;  58/346  ; 
47/473.  Bill  of  exceptions  not  embodying  brief  of  evidence,  but  referring  to  it, 
must  appear  that  it  was  approved  by  the  court :  55  Ga.  584.  Where  evidence  on 
hearing  of  application  for  injunction  should  be  in  bill  of  exceptions  or  identified 
by  the  judge :  59  Ga.  624.  When  must  be  express  approval  of  brief  of  evidence 
by  the  court  below:  64  Ga.  560;  60/323;  61/337.     Where  granting  rule  nisi  at 
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proper  term  of  court,  presumptive  approval  of  the  brief  of  evidence :  41  Ga. 
577 ;  44/200,  605,  639  ;  60/537.  Although  brief  of  evidence  be  approved  and  filed 
on  motion  for  new  trial,  yet  should  be  referred  to  in  bill  of  exceptions :  63  Ga. 
145.  As  to  embodying  evidence  in  bill  of  exceptions  where  no  motion  for  new 
trial:  63  Ga.  161.  No  approval  of,  by  judge  and  no  reference  to  it  in  bill  of 
exceptions,  dismissed :  64  Ga.  366. 

Methods  of  bringing  up  evidence  fully  stated :  61  Ga.  492.  Books  referred 
to,  but  no  abstract  given:  48  Ga.  542.  Exhibits  not  identified:  62  Ga.  167; 
61/492.  Writing  in  evidence  copied  in  pleadings  need  not  be  set  out  in  bill  of 
exceptions :  62  Ga.  617.  Brief  of  evidence  filed  and  approved  must  be  referred 
to  in  bill  of  exceptions :  64  Ga.  558.  Case  dismissed  when  certificate  refers 
to  evidence  attached  and  none  is  attached :  63  Ga.  161.  Where  judge  passes 
on  law  and  facts  :  62  Ga.  106 ;  63/345 ;  45/167  ;  61/653  ;  60/20.  Where  original 
papers  were  used  on  trial:  64  Ga.  668.  Affidavits  on  hearing  of  injunction  :  63 
Ga.  426  ;  60/695  ;  59/624 ;  51/215  ;  43/69  ;  42/46.  Interrogatories  omitted,  case 
dismissed,  although  they  appear  elsewhere  in  the  record:  65  Ga.  299.  After 
approval  and  signing  bill  of  exceptions,  cannot  alter  brief  as  approved:  64 
Ga.  697.     See  41  Ga.  420. 

See  notes  to  section  5484,  and  general  note  hereafter. 

That  agreement  of  counsel  to  brief  recites  that  it  contains  certain  number 
of  pages,  whereas,  as  copied  in  record,  it  contains  more,  no  ground  for  dis- 
missal :  68  Ga.  11. 

No  motion  for  new  trial,  evidence  should  be  embodied  in,  or  attached  to, 
bill  of  exceptions  ;  not  sufficient  that  copy  of  agreed  facts  in  record  :  69  Ga.  767. 

Incorporation  in  record,  filed  and  certified  by  clerk,  of  what  purports  to  be 
copy  of  an  agreed  and  approved  brief  of  evidence,  not  sufficient ;  identification 
by  judge,  by  reference  in  bill  of  exceptions  or  otherwise,  necessary :  79  Ga.  212. 

As  to  agreement  of  counsel  to  brief,  or  approval  of  court,  under  consent 
order  here,  agreement  of  counsel  cannot  be  substituted  for  court's  approval: 
75  Ga.  884,  885. 

Under  order  here  as  to  agreement  of  counsel  to  brief,  obligation  mutual  on 
the  parties  ;  practice  as  to  filing  approved  brief:  75  Ga.  885,  886. 

Written  evidence  omitted,  not  sufficient  for  clerk,  by  agreement  of  counsel, 
to  copy  same  and  attach  to  brief :  75  Ga.  144. 

Brief  sufficiently  authenticated  here:  68  Ga.  11. 

As  to  identifying  brief  of  evidence :  68  Ga.  830. 

Copy  of  written  evidence  attached  to  brief,  sufficiently  identified  here:  72 
Ga.  147. 

Brief  attached  to  bill  of  exceptions  should  be  identified  by  judge's  signa- 
ture :  69  Ga.  772 ;  70/786. 

Petition  for  certiorari  referred  to  in  the  bill,  but  following  judge's  certificate 
and  not  identified  by  him,  case  dismissed :  72  Ga.  216. 

Where  six  pages  identified  by  judge  as  brief,  six  additional  pages  attached 
without  identification  will  not  be  considered  by  Supreme  Court :  80  Ga.  363. 

Either  in  transcript,  or  in  bill  of  exceptions,  brief  must  appear  to  have  been 
duly  filed  and  approved :  79  Ga.  210. 

Certificate  of  judge  that  brief  filed  in  time,  sufficient  without  entry  of  filing 
on  brief :  91  Ga.  578. 

"Approval  subject  to  corrections,"  without  final  approval,  writ  of  error  dis- 
missed :  65  Ga.  300. 

Even  though  bill  recites  due  approval  and  filing:  70  Ga.  729. 

When  court  improperly  approves  auditor's  report  of  evidence  as  brief, 
proper  motion  is  to  vacate  approval :  95  Ga.  120. 
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Brief  may  be  brought  up  in  record  and  referred  to  in  bill  of  exceptions :  72 
Ga.  215. 

Brief  must  be  referred  to  in  bill  of  exceptions:  75  Ga.  653;  66/205;  67/645. 
Omission  amendable :  75  Ga.  653 ;  67/364 ;  see  also  67  Ga.  645. 

Where,  instead  of  copy  of  brief,  original  records  brought  up  as  an  exhibit  to 
bill  of  exceptions,  case  dismissed:  70  Ga.  730.  Practice  condemned,  but  not 
fatal  where  done  by  consent:  72  Ga.  463. 

"Writ  of  error  dismissed  for  want  of  approved  brief  of  evidence :  70  Ga.  729, 
730,  731. 

Though  reciting  that  brief  agreed  on  and  approved,  when  no  such  brief  is  in 
record  :  70  Ga.  730. 

Exception  turning  upon  evidence,  not  considered  where  no  brief  sent  up :  65 
Ga.  592. 

It  is  duty  of  court  to  make  brief  of  evidence  correct,  before  ordering  filed : 

85  Ga.  678. 

Need  not  hear  evidence  as  to  what  was  testified,  if  he  distinctly  remembers : 

86  Ga.  427. 

Evidence  cannot  be  brought  up  in  record,  on  exception  to  nonsuit:  72  Ga. 
898. 

Order  here  did  not  require  approved  brief  filed  within  thirty  days  after 
court ;  mere  filing  sufficient :  75  Ga.  887. 

Formerly,  brief  had  to  embrace  copies  of  the  documentary  evidence,  and 
case  was  dismissed  where  deeds,  notes,  etc.,  were  abbreviated :  71  Ga.  866 ;  see 
also  72  Ga.  215  ;  77/691. 

Under  facts  here,  writ  of  error  not  dismissed  because  documentary  evidence 
not  embodied  in  brief  of  testimony  approved,  etc. :  69  Ga.  782;  see  also  60  Ga. 
322 ;  66/393,  634. 

Writ  dismissed  where  interrogatories  and  answers  omitted  from  brief, 
though  appearing  elsewhere  in  record  :  65  Ga.  299. 

What  transpires  before  court  in  ruling  on  evidence,  no  part  of  brief,  etc. :  77 
Ga.  471. 

Exhibits  annexed  to  motions,  part  of  record  ;  they  need  not  be  incorporated 
in  bill :  77  Ga.  292.  But  affidavits  of  newly  discovered  evidence  must  be :  70 
Ga.  730. 

On  injunction  hearing,  bill,  answer  and  exhibits  are  part  of  record ;  unnec- 
sary  to  copy  them  in  bill  of  exceptions :  73  Ga.  191 ;  citing  10  Ga.  1 ;  62/617 ; 
41/293. 

Stenographic  report  of  evidence  cannot  be  filed  as  part  of  record :  75  Ga. 
762  ;  80/644.  Court  will  not  look  to  such  report  where  judge  does  not  certify 
grounds  of  motion  but  refers  to  record :  75  Ga.  762 ;  practice  condemned :  75 
Ga.  280. 

Brief  of  evidence  part  of  record  and  may  be  specified  as  a  whole :  86  Ga.  342. 

Not  necessary  to  set  out  in  bill  of  exceptions  the  brief  of  evidence  and 
grounds  of  motion  for  new  trial :  76  Ga.  602. 

Brief  properly  filed,  etc.,  need  not  be  attached  to  bill  of  exceptions:  75  Ga. 
504. 

Cost  of  carrying  superfluous  matter  in  brief  to  Supreme  Court,  taxed 
against  party  at  whose  instance  it  was  added  to  brief:  95  Ga.  314;  see  also 
notes  to  section  5536. 

Rejected  evidence  not  part  of  brief,  but  must  be  shown  in  motion  or  bill :  77 
Ga.  193,  90. 

Acts  1851-2,      §5538.   (4282.)  Diminution  of  record.     If  the  transcript  of  the  rec- 

$5607.         ord  is  incomplete  in  a  material  point,  the  fact  being  suggested  on  the 
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oath  of  the  party  or  his  counsel,  the  cause  shall  be  postponed,  and  a 
mandamus  issued  requiring  the  clerk  to  complete  the  transcript.  If, 
however,  the  other  party  will  admit  the  existence  and  effect  of  the 
omitted  record,  such  admission  in  writing  shall  constitute  a  part  of 
the  record,  and  the  cause  shall  proceed  to  a  hearing.  If  the  clerk 
refuses  to  send  up  any  of  the  papers,  the  plaintiff  in  error,  or  his 
counsel,  may  apply  to  any  one  of  the  judges  of  the  Supreme  Court 
in  vacation  and  obtain  a  mandamus  nisi  against  said  clerk,  return- 
able to  the  term  of  the  court  when  the  case  should  be  tried;  and 
for  a  continued  failure  or  refusal,  the  Supreme  Court  may  attach 
the  clerk  for  contempt. 

Not  supplied  by  consent:  7  Ga.  186.  Record  should  be  complete,  or  writ  of 
error  dismissed  and  judgment  below  affirmed :  40  Ga.  545  ;  55/467,  573  ;  58/65, 
604,  484 ;  7/258,  354,  529.  Such  as  necessary  :  2  Ga.  406.  Where  could  not  be 
relieved  by  suggesting  a  diminution  of  the  record  :  8  Ga.  439.  Mandamus  nisi 
against  a  clerk  failing  to  certify  and  transmit  papers  :  13  Ga.  528  ;  22/61 ;  59/374. 
Want  of  clerk's  certificate  no  ground  for  suggesting  a  diminution  of  the  rec- 
ord :  41  Ga.  419.  So  where  no  part  of  the  record  is  certified  :  44  Ga.  575.  Proper 
time  to  correct  a  mistake  is  before  the  calling  of  the  case  on  the  docket,  and 
the  mode  is  by  a  writing  verified  :  55  Ga.  237.  Can  be  no  waiver  of  the  record : 
56  Ga.  523;  55/644.  Bill  of  exceptions  and  record  varying,  the  latter  governs: 
56  Ga.  439 ;  57/154,  155 ;  44/620.  Dismissal  for  incomplete  record :  57  Ga.  100, 
529,  607 ;  60/594.  Deficiencies  in  record  supplied  by  recitals  in  the  bill  of  ex- 
ceptions: 40  Ga.  702;  47/69;  64/428.  What  suggestion  of  diminution  of  record 
should  set  forth :  64  Ga.  430-432 ;  see  also  Rule  7  of  the  Supreme  Court.  Es- 
tablishing copy  of  bill  of  exceptions  where  original  lost  after  being  certified: 
59  Ga.  642. 

Writ  of  error  dismissed  for  defect  in  recoi'd  which  plaintiff  in  error  knew  of 
in  time  to  correct  before  case  reached :  65  Ga.  300. 

No  diminution  of  record  suggested,  and  other  grounds  of  dismissal  control- 
ling, record  not  ordered  completed  ;  and  writ  dismissed  :  69  Ga.  277,  757. 

Diminution  suggested  takes  precedence  of  motion  to  dismiss  ;  although  com- 
pleted record  not  prevent  dismissal:  66  Ga.  519 ;  laches  fatal:  72  Ga.  762. 

Too  late  to  suggest  diminution  of  record  after  case  called  and  motion  to 
dismiss  made  :  66  Ga.  573. 

Diminution  suggested  in  case  at  heel  of  entire  docket,  too  late  when  case 
called :  72  Ga.  762. 

Missing  evidence,  sent  up  in  response  to  rule,  becomes  part  of  record :  65  Ga. 
665. 


ARTICLE  8.  ^^JVV-^W 


BILLS  OF  EXCEPTIONS,  WHEN  TO  BE  SIGNED. 

§5539.   (4252.)  Bill  of  exceptions,  when  to  be  tendered.     The  bill  ofAg^5, 
exceptions  shall  be  tendered  to  the  judge  who  presided  in  the  cause,  ^ww4^ 
within  thirty  days  from  the  adjournment  of  the  court,  or  the  date  Acts  1855-6, 
of  the  decision  at  chambers,  and  in  the  event  that  the  court  shall  1875'P-24- 
not  adjourn  within  thirty  days  from  the  date  of  the  organization  and 
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opening  of  the  court,  then  such  bill  of  exceptions  shall  be  tendered 
to  the  judge  who  presided  in  the  cause  within  sixty  days  from  the 
date  of  the  decision,  judgment,  verdict  or  decree  rendered;  and  if  the 
same  is  true,  and  contains,  in  connection  with  the  transcript  of  the 
record,  all  the  facts  necessary  to  the  understanding  and  adjudication 
of  the  alleged  error,  the  judge  shall  sign  and  certify  the  same. 

Should  have  been  certified  within  four  days  after  trial,  under  Act  of  1845, 
and  where  judge's  certificate  without  date  presumed  to  have  been  in  time:  1 
Ga.  1.  Within  thirty  days,  and  as  to  duty  of  judge  to  certify  and  sign:  4  Ga. 
609  ;  8/481-491 ;  25/699  ;  44/657,  599 ;  45/111, 141.  Where  dated  previous  to  trial, 
and  not  amendable,  dismissed:  6  Ga.  43.  Fact  must  appear  affirmatively  that 
the  bill  of  exceptions  was  tendered  and  signed  in  time :  6  Ga.  578 ;  45/111 ; 
44/657,  599  ;  46/567.  After  bill  of  exceptions  signed  by  judge  of  superior  court 
and  filed  with  clerk,  his  control  over  it  is  gone :  8  Ga.  380 ;  61/110 ;  14/388 ; 
64/698.  When  equity  will  not  relieve  against  alleged  mistake  of  facts  in  bill 
of  exceptions,  by  the  judge :  11  Ga.  243.  Sundays  embraced  in  the  thirty 
days  are  not  to  be  excluded:  14  Ga.  122.  As  to  what  the  certificate  of  the 
judge  should  contain,  under  Act  of  1856:  21  Ga.  148;  20/513.  Judge's  certifi- 
cate to  bill  of  exceptions  shows  what  decision  was  made :  22  Ga.  168,  499  ;  37/586  ; 
24/155  ;  36/260.  As  to  evidence  being  in  the  bill  of  exceptions  certified :  9  Ga. 
546  ;  41/419  ;  33/497.  As  to  affidavits  and  letters  in  an  injunction  case  not  being 
in  the  bill  of  exceptions  nor  attached  as  exhibits  thereto:  33  Ga.  500.  Object 
and  effect  of  writ  of  error  considered :  9  Ga.  286.  Where  bill  of  exceptions 
lost:  41  Ga.  85.  Will  not  hear  evidence  to  show  date  of  judge's  certificate  to 
bill  of  exceptions  is  wrong :  43  Ga.  179.  Court  governed  by  the  written  charge 
of  judge  below  as  sent  up,  although  it  differ  from  the  rule  nisi:  26  Ga.  374. 
As  to  what  addenda  by  judge  to  his  certificate  not  considered  by  Supreme 
Court:  29  Ga.  743.  When  certificate  of  judge  did  not  amount  to  asserting 
truth  of  grounds  on  which  motion  for  new  trial  made :  33  Ga.  584 ;  55/458 ; 
30/724,  860.  Omission  by  judge  to  sign  certificate  to  bill  of  exceptions,  papers 
may  be  withdrawn  from  Supreme  Court  to  cure  the  defect :  43  Ga.  308.  Mo- 
tion overruled  to  strike  assignments  of  error  as  to  overruling  demurrers :  54 
Ga.  683.  Section  cited  where  no  original  bill  of  exceptions  certified  by  the 
clerk:  59  Ga.  60;  62/105.  Where  request  to  charge  was  made  and  refused, 
must  be  verified  by  the  judge  in  the  bill  of  exceptions:  57  Ga.  151,  152.  As  to 
identification  of  exhibits  by  judge's  signature:  61  Ga.  492.  Not  the  agree- 
ment of  counsel,  but  judge's  certificate  necessary  to  carry  case  to  Supreme 
Court:  64  Ga.  157.  As  to  judge  changing  certificate  prepared  by  counsel:  51 
Ga.  217 ;  60/447.  Date  of  certificate  of  judge  thirty-one  days  after  decision 
complained  of :  62  Ga.  672. 

See  notes  to  section  5532. 

Where  no  date  to  judge's  certificate,  presumed  made  on  day  of  acknowl- 
edgment of  service:  68  Ga.  496. 

Judge  may  make  erasures  before  signing:  80  Ga.  260. 

Judge  may  change  bill  of  exceptions :  88  Ga.  160. 

May  correct  and  interline  before  signing.  Such  corrections  should  be  iden- 
tified by  judge  as  made  before  signing:  72  Ga.  831. 

Bill  of  exceptions  once  signed  is  completed,  judge's  statutory  power  is  ex- 
hausted, further  jurisdiction  is  lost ;  judge  cannot  subsequently  alter  or  re- 
certify: 74  Ga.  411 ;  although  signing  wrongful:  69  Ga.  525. 

Judge  should  correct  errors  in  motion  before  verifying:  77  Ga.  775. 
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Generally,  alterations  in  bill  of  exceptions  not  alleged  to  be  fraudulent, 
treated  as  made  before  certificate  signed  ;  fraud  suggested,  court  will  inspect 
and  decide:  83  Ga.  671 ;  see  also  74  Ga.  412 ;  68/27;  70/786;  72/763,831;  80/260; 
72/212;  75/236. 

See  notes  to  sections  5528  and  3702. 

Affidavits  copied  in  bill,  authenticated  by  judge's  certificate :  77  Ga.  124. 

Mass  of  what  purported  to  be  testimony  attached  to  meager  bill  of  excep- 
tions, not  identified  by  judge  nor  certified  by  clerk,  writ  dismissed  :  73  Ga.  142. 

Grounds  for  new  trial,  not  certified,  not  considered  :  84  Ga.  69,  503  ;  82/700; 
75/762. 

Recital  of  facts  in  motion  for  new  trial  was  properly  verified  by  language 
of  the  bill  of  exceptions :  87  Ga.  513. 

Grounds  of  motion  for  new  trial  must  be  certified  on  motion  or  by  recitals 
in  bill  of  exceptions :  67  Ga.  378  ;  see  also  59  Ga.  295,  436,  653  ;  58/56 ;  48/425. 

Grounds  of  error  not  certified,  not  considered  :  78  Ga.  310. 

See  general  note  after  section  5492. 

Petition  for  certiorari,  not  in  bill  of  exceptions,  error  in  ref using  sanction, 
not  considered :  84  Ga.  622.  Such  petition  is  not  part  of  record :  67  Ga.  327  ; 
must  appear  in  bill  of  exceptions :  76  Ga.  100.  Omission  fatal,  when :  67  Ga. 
327. 

Un traversed  certiorari  answer,  setting  out  evidence,  is  part  of  record,  and 
goes  to  Supreme  Court  without  further  authentication  :  67  Ga.  391. 

Illegality,  on  bail-trover  judgment,  taken  to  Supreme  Court,  record  in  trover 
case  does  not  go  up  unless  as  evidence  in  bill  of  exceptions :  69  Ga.  772. 

Bill  of  exceptions  should  not  contain  recitals  of  exceptions  made  during 
trial,  not  complained  of  in  the  motion  for  new  trial :  74  Ga.  790. 

Writ  of  error  dismissed,  where  necessary  facts  omitted  in  bill,  though  added 
in  certificate :  75  Ga.  313. 

Evidence  unnecessary  to  review  decree:  90  Ga.  802  ;  88/145. 

Bill  of  exceptions  to  decree  in  equity,  not  dismissed  because  does  not  con- 
tain or  exhibit  the  testimony  :  66  Ga.  621. 

Where  exception  is  to  dismissal  of  bill  in  equity  after  hearing  pleadings 
and  proof,  entire  evidence  is  essential:  70  Ga.  786. 

Evidence  attached  as  exhibits  to  the  bill  of  exceptions  must  be  identified 
by  signature  of  the  judge :  70  Ga.  786  ;  and  bill  of  exceptions  not  withdrawn 
from  superior  court  to  cure  such  defect :  66  Ga.  142. 

Amendment  disallowed  at  sustaining  of  demurrer  to  declaration  is  no  part 
of  record  ;  it  should  either  be  set  out  in,  or  annexed  as  exhibit  to  bill  of  ex- 
ceptions :  87  Ga.  738. 

Where  nothing  to  show  any  evidence  offered  on  motion  to  dismiss  motion 
for  new  trial,  bill  of  exceptions  not  dismissed  for  not  containing  evidence  :  71 
Ga.  357. 

Affidavits  supporting  motion  for  new  trial,  being  referred  to  therein  and 
identified  severally  by  judge  and  appearing  copied  in  record  with  his  imprima- 
tur on  them,  considered :  73  Ga.  86. 

Writ  not  dismissed  because  too  late  for  some  errors  assigned :  78  Ga.  360. 

Right  to  cross-bill  exists  only  after  main  bill  signed;  hence,  exception 
therein  to  ruling  more  than  sixty  days  previous,  in  time :  78  Ga.  526. 

Trial  judge  has  no  power,  by  order,  to  extend  time  of  filing  bill  of  excep- 
tions :  85  Ga.  644. 

Exception  to  judgment  overruling  exceptions  to  auditor's  report,  more  than 
sixty  days  after  judgment  rendered,  too  late:  87  Ga.  370;  citing  85  Ga.  708. 

Must  appear  certificate  attached  within  thirty  days  of  court's  adjournment, 
or  good  reason  for  delay :  65  Ga,  296. 
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Must  be  tendered  within  thirty  days  from  court's  adjournment,  though 
sixty  days  from  decision  not  expired :  66  Ga.  599. 

Bill  of  exceptions  within  thirty  days  from  chambers  decree  on  verdict  of 
jury,  too  late  to  correct  rulings  not  excepted  to  pending  trial,  over  sixty  days 
previous :  90  Ga.  802. 

Limitation  of  thirty  days  from  trial  in  Act  of  1889,  not  applicable  to  cases 
pending  at  its  passage:  89  Ga.  371. 

Bill  of  exceptions  not  dismissed,  it  affirmatively  appearing  that  it  was  cer- 
tified within  thirty  days  after  adjournment  of  court :  93  Ga.  795. 

Refusal  at  chambers  to  dismiss  motion  for  new  trial  should  be  excepted  to 
within  thirty  days  :  91  Ga.  786. 

Bill  of  exceptions  to  refusal  of  new  trial  at  chambers,  must  be  tendered 
within  thirty  days  :  95  Ga.  569. 

Should  have  been  exceptions  pendente  lite,  ordinary  bill  of  exceptions  after 
thirty  days,  bad  :  92  Ga.  706. 

Parties  are  bound  by  consent  order  limiting  them  to  thirty  days  from  filing 
decree  to  except  thereto :  76  Ga.  104. 

Trial  October  28th,  motion  for  new  trial  during  term  and  granted  January 
31st,  bill  of  exceptions  tendered  February  7th,  too  late  to  except  to  rulings  on 
trial:  70  Ga.  203. 

Certification  within  time  here :  67  Ga.  352. 

Refusal  of  continuance  should  have  been  excepted  to ;  motion  to  set  aside 
at  next  term,  too  late  :  82  Ga.  72. 

Dismissal  of  motion  for  new  trial  refused  at  one  term,  not  excepted  to  pen- 
dente lite,  cannot  be  assigned  as  error  in  bill  of  exceptions  to  judgment  at  next 
term  granting  new  trial :  87  Ga.  280. 

Where  bill  of  exceptions  and  record  differ,  latter  prevails:  72  Ga.  281,  412. 

Where  record  shows  new  trial  granted  generally,  but  judge  certifies  it  was 
granted  on  one  ground,  record  controls:  69  Ga.  756. 

If  certificate  shows  recitals  in  bill  of  exceptions  untrue,  writ  of  error  dis- 
missed :  67  Ga.  764 ;  see  also  69  Ga.  773  ;  86/782  ;  80/366  ;  65/298  ;  72/216. 

Judge  cannot,  with  assent  of  plaintiff  in  error  only,  order  up  only  certain 
portions  of  record :  69  Ga.  757,  277. 

No  authority  to  sign  three  bills  of  exceptions  in  same  case:  77  Ga.  21. 

Master's  report  of  evidence  is  part  of  record  like  rest  of  report :  whole  re- 
port should  be  sent  up;  hence,  no  evidence  need  be  incorporated  or  referred 
to  in  bill  of  exceptions :  78  Ga.  359. 

Affirmation  in  court's  charge  that  there  was  no  contention  on  a  given  point, 
accepted  as  true,  unless  duly  negatived  in  record :  82  Ga.  386. 

Acts  1870,        §5540.   (3213.)   Fast  bills  of  exception.      In  all  cases  where  an  ap- 
4i4.  plication  for  an  injunction  or  receiver  is  granted  or  refused;  in  all 

1877   T)   20 

187:^ p! 29!  applications  for  discharge  in  bail-trover  and  contempt  cases:  grant- 

1871-2,  p.52.  .  i  L  .  ..  7  „  ,.  ,  -i 

$$24«8,4548,incr  or  refusing  application  for  alimony,  mandamus  or  other  extraor- 
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5618,5543,  dmaiy  remedy;  the  granting  or  refusing  an  application  for  attach- 
jtaJLudO    Etn>      ment  against  fraudulent  debtors;  and  in  all  criminal  cases,  the  bill 


of  exceptions  shall  be  tendered  and  signed  within  twenty  days  from 
l*f-        '       the  rendition  of  the  decision,  and  the  opposite  party  be  served  with- 
in     BS^  *n  n^een  days  from  such  signing,  with  the  bill  of  exceptions;  and 
'   A.-j'fr  the  clerk  shall,  within  fifteen  days  from  such  service,  make  out  a 
transcript  of  the  record,  and  transmit  the  same  immediately  to  the 
Supreme  Court  then  in  session,  and  if  not  in  session,  then  to  the  very 
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next  session;  and  its  arrival  by  the  first  day  of  the  term,  or  at  any 
time  thereafter  during  the  term,  shall  be  sufficient  to  insure  a  hear- 
ing. If  said  record,  being  returned  to  a  court  then  in  session,  should 
fail,  after  legal  diligence,  to  arrive  in  time  for  a  hearing  before  the 
adjournment,  then  it  stands  over  until  the  next  term. 

Not  a  judgment  overruling  a  demurrer  to  a  bill :  44  Ga.  634.  Mandamus  to 
compel  signature  of  bill  of  exceptions  on  dissolution  of  injunction :  45  Ga. 
618.  Not  to  denial  of  motion  to  dissolve  an  injunction  under  this  section:  55 
Ga.  350.  A  judgment  on  mandamus  could  not  be  taken  up  formerly  under  this 
section:  53  Ga.  495.  Where  bill  clearly  without  equity,  chancellor  need  not 
pass  order  to  show  cause:  54  Ga.  579.  When  the  judgment  dismissing  the  bill 
not  summarily  reviewed  under  this  section  :  58  Ga.  184.  Judge  must  sign  bill 
of  exceptions  in  twenty  days,  and  no  exceptions  made:  63  Ga.  308 ;  62/209; 
60/315.  Decree  at  chambers  dismissing  a  bill  on  demurrer  cannot  be  reversed 
by  "fast"  writ  of  error:  63  Ga.  437.  Not  such  final  decision  as  could  be  heard 
on  review  under  this  section  :  61  Ga.  633. 

Time  for  tendering,  serving,  and  sending  up  bill  of  exceptions,  etc.,  imper- 
ative :  65  Ga.  299. 

Must  be  certified  within  twenty  days,  and  defect  not  cured  by  chancellor's 
certificate,  nor  waived  by  counsel:  66  Ga.  353. 

Attachment  for  contempt  for  violating  injunction,  extraordinary  remedy : 
67  Ga.  759. 

Bill  of  exceptions  from  refusal  of  mandamus  absolute,  must  be  tendered  and 
certified  within  twenty  days  :  93  Ga.  254. 

Case  dismissed  by  Supreme  Court,  when  not  transmitted  by  clerk  below 
within  fifteen  days  :  72  Ga.  106. 

Acts  of  1870  and  1877,  regulating  practice,  etc.,  do  not  apply  to  "fast"  writs, 
in  injunction  cases  :  72  Ga.  106. 

"Fast  bill"  of  exceptions  must  be  transmitted  to  Supreme  Court  within  fif- 
teen days  after  service :  91  Ga.  112 ;  see  also  section  5564. 

Dismissed  because  not  transmitted  in  time :  92  Ga.  576. 

Record  and  bill  of  exceptions  not  transmitted  by  clerk  below  within  fifteen 
days  from  service,  case  dismissed :  87  Ga.  506  ;  reviewing  and  affirming  72  Ga. 
106. 

Service  contemplated  is  service  on  opposite  party  to  case  brought,  not  later 
voluntary  service  on  coplaintiff  in  error :  87  Ga.  506. 

Where  injunction  refused  and  bill  dismissed  on  demurrer  at  first  term,  not 
reviewed  under  this  section  :  65  Ga.  107. 

Bill  of  exceptions  withdrawn  and  made  returnable  to  next  term,  when  :  65 
Ga.  107. 

"Fast"  writ  of  error  not  lie  to  judgment  sustaining  a  demurrer :  89  Ga.  138  ; 
citing  63  Ga.  437. 

Attachment  for  contempt  for  violating  injunction  carried  up  by  "fast"  bill 
of  exceptions  :  67  Ga.  758. 

Where  chancellor  refused  to  dissolve  restraining  order,  carried  up  by  "fast 
bill" :  67  Ga.  484. 

"Fast"  writ  not  lie  to  refusal  to  dissolve  injunction  :  70  Ga.  725. 

Case  transmitted  and  docketed  in  Supreme  Court  in  proper  time,  and  dis- 
missed for  want  of  prosecution,  not  reinstated  on  agreement  of  counsel  that 
it  was  to  be  returned  to  later  term :  72  Ga.  198. 

Supreme  Court  will  dismiss  bill  of  exceptions  to  denial  of  interlocutory  in- 
junction if  apprised  that  main  bill  has  been  dismissed  in  court  below :  79  Ga. 
377. 
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Interlocutory  orders,  not  excepted  to  pendente  lite,  not  assigned  as  error  in 
bill  of  exceptions,  when  :  85  Ga.  708. 

Interlocutory  order  appointing  receiver,  reviewable,  but  subsequent  ap- 
pointment pending  writ  of  error  in  such  case  to  fill  the  vacancy  caused  by 
first  appointee's  non-acceptance,  is  not  reviewable  on  "fast"  writ  of  error: 
94  Ga.  730. 

Bill  of  exceptions  from  refusal  of  mandamus  absolute  must  be  tendered 
and  certified  within  twenty  days :  93  Ga.  254. 

§5526.  §5541.   (4254.)   Exceptions  pendente  lite.     Exceptions  tendered  be- 

lo  o&Cl,.  fore  the  final  judgment,  for  the  mere  purpose  of  being  made  a  part 

'  (\  5  "  v  f  ,  0f  the  record,  shall  be  certified  to  be  true  by  the  judge,  and  ordered 
to  be  placed  on  the  record.  Such  exceptions  must  be  tendered  dur- 
ing the  term. 

Exceptions  pendente  lite:  11  Ga.  305;  22/574;  49/309,  581.  When  not  consid- 
ered or  acted  on  :  56  Ga.  230 ;  60/552 ;  59/668,  146.  When  too  late  to  except  to 
appointment  of  an  auditor:  50  Ga.  339,  350.  When  not:  59  Ga.  25-46.  To 
overruling  of  a  demurrer:  54  Ga.  681.  Exceptions  to  an  entry  nunc  pro  tunc 
of  sheriff:  55  Ga.  145.  Exceptions  pendente  lite  should  be  tendered,  filed,  and 
ordered  to  be  recorded  at  term  ruling  complained  of  made :  64  Ga.  684-694. 
Where  under  bill  of  exceptions  pendente  lite  the  court  should  grant  a  super- 
sedeas until  final  disposition  of  main  case :  65  Ga.  119. 

See  notes  to  section  5526. 

Case  carried  up  on  judgment  not  final,  sent  back  with  permission  to  file 
exceptions  pendente  lite:  68  Ga.  827,  463. 

As  to  exception  pendente  lite  to  decision  overruling  demurrer  in  quo  warranto 
case":  69  Ga.  524. 

Exceptions  pendente  lite  cannot  be  ordered  filed  by  Supreme  Court,  where 
case  was  dismissed  below  by  consent:  71  Ga.  84. 

Exceptions  certified  during  term  pending  motion  for  new  trial,  not  pendente 
lite  within  meaning  of  law:  74  Ga.  406.  Such  exceptions  should  be  specified 
in  main  bill :  74  Ga.  406  ;  distinguishing  68  Ga.  578  ;  69/726,  678,  525  ;  64/684. 

Error  must  be  assigned  in  main  bill  on  rulings  duly  excepted  to  pendente 
lite:  78  Ga.  553. 

Must  be  assignment  of  error  on  what  transpired  at  trial  term,  in  order 
to  bring  up  exceptions  pendente  lite  filed  previously :  76  Ga.  306. 

Motion  overruled,  exceptions  taken  pendente  lite,  motion  never  finally  dis- 
posed of,  not  renewable :  78  Ga.  553. 

Trial  two  years  after  amendments  allowed,  exception  to,  too  late,  in  motion 
for  new  trial :  86  Ga.  797. 

Where  allowance  of  amendment  should  have  been  excepted  to  pendente  lite: 
90  Ga.  153. 

Where  direction  to  auditor  as  to  making  calculations  should  have  been  ex- 
cepted to  pendente  lite:  87  Ga.  468. 

In  case  of  refusal  at  chambers  to  dismiss  motion  for  new  trial :  91  Ga.  786. 

Interlocutory  orders,  not  excepted  to  pendente  lite,  not  assigned  as  error  in 
bill  of  exceptions,  when  :  85  Ga.  708. 
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ARTICLE  4. 

PROCEEDINGS   IN    CASE    OF    DEATH    OR    REFUSAL    TO    SIGN. 

§5542.   (4255.)    When  the  judge  is  dead  or  absent .     If  the  judge  try-  ^fig851"2' 
ing  the  cause  resigns,  or  otherwise  ceases  to  hold  his  office  as  judge,  ^^ 
when  the  bill  of  exceptions  is  tendered,  he  may  nevertheless  sign  i|>8>  p- ?j>- 
and  certify;  and  if  he  should  die  before  certifying  the  same,  or  other-  $4330- 
wise  becomes  incapable  of  acting,  then  the  party  may  verify  his  bill 
of  exceptions  by  his  own  oath,  or  that  of  his  attorney,  together  with 
the  oath  of  at  least  one  disinterested  member  of  the  bar  who  was 
present  at  the  trial;  and  such  verifications  shall  operate  in  the  same 
manner  as  the  certificate  of  the  judge.     If  the  judge  is  absent  from 
home,  or  by  other  casualty  fails  to  certify  the  bill  of  exceptions!  ^i   C/f^/J 
within  the  time  specified  (and  without  fault  of  the  party  tendering),  ■'     / 
he  may  still  sign  and  certify  as  soon  as  possible,  which  shall  be  held 
and  deemed  valid. 

Practice  where  judge  who  tried  the  case  is  dead  or  out  of  office :  40  Ga.  189, 
190.  Where  judge  dies  before  certifying  bill  of  exceptions:  59  Ga.  235-237 ; 
57/50.  Diligence :  62  Ga.  160.  No  exceptions  as  to  injunction  cases  for  absence 
of  judge :  60  Ga.  315,  316.     Section  cited :  62  Ga.  672. 

§5543.  (3213  a.)  On  fast  writs,  etc.,  where  judge  is  dead.  All  the ^^J880"1, 
laws  of  this  State  now  in  force,  having  reference  to  the  signing^5540- 
and  certifying  of  bills  of  exceptions  after  the  expiration  of  thirty 
days  from  the  adjournment  of  the  court  and  the  rendition  of  the 
decision,  and  in  case  of  the  death  of  the  judge,  shall  apply,  so  far 
as  the  same  will  conform,  to  all  bills  of  exceptions  which  are  re- 
quired by  law  to  be  signed  and  certified  in  twenty  days  after  the 
rendition  of  the  decision. 

Cited,  and  dictum  that  it  applies  only  in  case  of  death  of  judge :  72  Ga.  108. 

§5544.   (4256.)    Where  parties  die.     If  either  party  dies  between  the  Act|0*855"6'     ■ 
hearing  and  the  tendering  of  the  bill  of  exceptions,  the  judge  shall  $50'23- 
nevertheless  sign  and  certify  the  same,  and  parties  shall  be  made  in 
the  Supreme  Court  as  in  other  cases.     The  notices  required  in. such 
cases  to  be  given  and  received  may  be  given  and  received  by  the  at- 
torneys of  the  respective  parties,  though  such  parties  be  dead. 

Where  the  parties  plaintiff  were  dead  at  the  time  of  suing  out  the  writ  of 
error:  15  Ga.  510.  Defendant  in  error  died  after  bill  of  exceptions  sued  out: 
45  Ga.  313.  Suggestion  of  death  of  plaintiff  in  error:  58  Ga.  600.  Death  of 
defendant  in  criminal  case  after  argument,  proceedings  abate:  53  Ga.  552. 

§5545.  (4257.)  Judge  refusing  to  certify .  If  the  judge  shall  deter- 
mine that  the  bill  of  exceptions  is  not  true,  or  does  not  contain  all 
the  necessary  facts,  he  shall  return  the  same,  within  ten  days,  to  the 
party,  or  his  attorney,  with  his  objections  to  the  same  in  writing. 
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If  these  objections  are  met  and  removed,  the  judge  may  then  certify, 
specifying  in  his  certificate  the  cause  of  the  delay.  If  the  judge  sees 
proper,  he  may  order  notice  to  the  opposite  party  of  the  fact  and 
time  of  tendering  the  exceptions,  and  may  hear  evidence  as  to  the 
truth  thereof. 

When  judge  justified  in  refusing  to  certify  and  sign:  7  Ga.  259.  Practice 
where  the  judge  determines  that  the  bill  of  exceptions  is  not  true:  22  Ga.  212. 
Judge  refusing  should  be  asked  to  indorse  on  the  bill  of  exceptions  his  reason 
for  refusal,  and  on  his  refusal,  then  the  matter  should  be  brought  to  notice  of 
Supreme  Court  within  thirty  days  from  such  refusal :  45  Ga.  317.  Section  re- 
ferred to  and  construed :  56  Ga.  597.  Where  judge  refuses  to  certify  to  the 
bill  of  exceptions  as  being  true,  the  proceeding  dismissed :  58  Ga.  194.  Judge 
may  certify  with  addition  of  an  explanatory  note,  or  return  the  bill  with 
objections  to  counsel,  refusing  signature  until  exceptions  removed  :  60  Ga.  447. 

Bill  of  exceptions  incorrect,  judge  should  refuse  to  certify  until  rewritten  ; 
if  he  strikes  portions  he  should  allude  to  it  in  certificate.  Presumed  such 
portions  stricken,  when  :  68  Ga.  27. 

Improper  for  judge  to  put  corrections  or  notes  of  explanation  in  his  certifi- 
cate :  71  Ga.  287. 

It  is  counsel's  duty  to  present  the  facts  fully  and  truly  in  the  bill  of  excep- 
tions :  70  Ga.  517.  When  the  judge  returns  it  and  orders  a  hearing,  but  it  is 
not  approved  till  after  the  term  of  Supreme  Court  commenced,  to  which  it 
should  have  been  returned,  dismissed  on  motion :  70  Ga.  517. 

When  error  in  bill  of  exceptions  was  stated  in  writing  by  judge,  and  his 
objection  was  thus  made  known,  this  section  applied :  73  Ga.  114. 

Mandamus  proper  remedy  where  judge  adds  omitted  facts  in  certificate, 
instead  of  following  this  section :  75  Ga.  315. 

No  power,  after  partial  certificate,  to  certify  again :  77  Ga.  450. 

Bill  of  exceptions  returned  with  objections,  and  correct  bill  not  tendered  for 
more  than  three  months  thereafter,  delay  inexcusable:  92  Ga.  332. 

AcobD445o       §5546.   (4258.)  Judge  failing  to  sign,  how  compelled.     If  from  any 
S5629-         cause  the  bill  of  exceptions  is  not  certified  by  the  judge,  without 
fault  of  the  party  tendering,  such  party  or  his  attorney  shall  ap- 
ply at  the  next  term  of  the  Supreme  Court,  and,  on  petition,  obtain 
from  said  court  a  mandamus  nisi,  directed  to  such  judge. 

1.  Such  petition  must  set  out  substantially  the  bill  of  exceptions 
tendered,  and  shall  be  verified  by  the  attorney  as  to  the  truth  of  the 
bill  as  tendered,  and  by  the  party  or  his  attorney  as  to  the  other 
facts  stated  therein. 

2.  The  mandamus  nisi  shall  be  served  by  some  sheriff  of  this  State, 
and  his  return  made  to  the  clerk  of  the  Supreme  Court.  It  shall 
be  returnable  at  same  term  of  the  Supreme  Court,  at  which  term  the 
court  shall  consider  and  determine  the  validity  of  the  reasons  given 
by  the  judge  for  his  failure  or  refusal;  but  in  no  case  shall  a  traverse 
as  to  the  truth  of  such  return  of  the  judge  be  allowed. 

'3.  If  the  reasons  be  insufficient,  or  the  judge  fails  or  refuses  to 
make  any  return  to  the  mandamus  nisi,  the  Supreme  Court  shall 
issue  a  mandamus  absolute,  commanding  the  judge  to  sign  and  cer- 
tify the  bill  of  exceptions. 
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4.  If  he  still  refuses  so  to  do,  the  cause  shall  be  heard  by  the 
Supreme  Court  on  the  exceptions  as  verified  in   the  petition  for 

mandamus. 

No  mandamus  where  party  applies  for  second  bill  of  exceptions  for  second 
case,  the  other  being  dismissed  or  otherwise  disposed  of:  2  Ga.  290;  45/619; 
48/541 ;  50/636.  Law  providing  for  mandamus  considered  and  construed :  6  Ga. 
321.  When  mandamus  the  remedy  and  complainant  cannot  resort  to  equity: 
11  Ga.  243.  No  mandamus  where  parties  fail  to  tender  bill  of  exceptions  for 
judge's  certificate  within  time  required :  36  Ga.  258.  When  mandamus  was 
granted  on  sufficient  reasons  shown :  40  Ga.  468.  When  refused :  45  Ga.  619, 
318,  319.  Mandamus  should  be  applied  for  on  or  before  the  third  day  of  term 
of  court  after  bill  of  exceptions  tendered,  or  will  not  be  heard:  50  Ga.  358. 
See  Eule  27  of  Supreme  Court.  Generally  a  rule  for  mandamus  nisi  should  be 
applied  for  first:  60  Ga.  389,  390. 

Mandamus  nisi  reluctantly  granted  as  to  signing  second  bill  of  exceptions  in 
same  case.  Never  granted,  unless  diligence  be  shown,  and  providential  inter- 
vention, or  other  strong  reason,  why  first  was  not  signed:  70  Ga.  405. 

Where  counsel  failed  to  use  remedy  of  this  section,  and  the  bill  was  not 
approved  till  after  the  term  of  Supreme  Court  began  to  which  it  should  have 
been  returned,  dismissed  on  motion:  70  Ga.  517. 

Mandamus  nisi  refused  in  1880,  not  reviewed  on  application,  in  1883,  in  na- 
ture of  bill  of  review  :  70  Ga.  728. 

Mandamus  nisi  refused,  where  decision  complained  of  was  not  final:  70  Ga. 
728. 

Rule  discharged  when  judge  answers  he  has  no  evidence  of  truth  of  facts 
stated,  etc.  ;  the  answer  cannot  be  traversed:  72  Ga.  199. 

Under  this  section  counsel  not  powerless  where  judge  refuses  to  expressly 
approve  motion  for  new  trial,  if  grounds  be  true :  83  Ga.  148. 

Mandamus  nisi  useless  if  decision  was  correct :  88  Ga.  145 ;  citing  60  Ga.  389. 

After  bill  of  exceptions  signed,  certified  and  filed,  mandamus  to  compel  omis- 
sion therefrom  of  judge's  interlineations,  too  late:  88  Ga.  150. 


ARTICLE  5. 

SERVICE  OF  BILLS  OF  EXCEPTIONS. 

§5547.   (4259.)   Service  of  copy  on  defendants.  Acti845, 

1.  Within  ten  days  after  the  bill  of  exceptions  is  signed  and  certi- Acts  1855-6, 

p.  200. 

tied,  the  party  plaintiff  therein  shall  serve  a  copy  thereof  upon  the  isso-i,  p.65. 
opposite  party  or  his  attorney,  and  if  there  be  several  parties  with §§4975,5548, 
different  attorneys,  upon  each,  with  a  return  of  such  service  (or 
acknowledgment  of  service)  indorsed  upon  or  annexed  to  such  bill 
of  exceptions,  and  they  alone  are  parties  defendant  in  the  Supreme 
Court  who  are  thus  served. 

2.  In  cases  where  such  opposite  party  is  the  State,  or  where  such  §§4975, 5548. 
opposite  party  does  not  reside  in  the  county  where  such  bill  of  ex- 
ceptions is  sued  out,  and  such  bill  of  exceptions  cannot  be  served 
personally  upon  the  attorney  of  such  opposite  party  by  reason  of  his 
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absence  from  the  county  of  his  residence,  service  may  be  perfected 
by  leaving  a  copy  of  such  bill  of  exceptions  at  the  residence  of  such 
attorney. 
$55368(l)573'  **•  -^°  case  snaH  ^e  dismissed  by  the  Supreme  Court  for  want  of 
service,  when  the  party  benefited  by  a  failure  to  serve  shall — if  the 
bill  of  exceptions  and  a  copy  of  the  record  in  any  case  shall  be  in 
the  hands  of  the  clerk  of  the  Supreme  Court — waive  service  and 
agree  that  said  case  may  be  heard. 

Notice  of  the  signing,  etc.,  required  by  the  Act  of  1845:  2  Ga.  263;  5/582; 
4/525;  6/43,  317,  380,  452,  456.  Waiver  of:  13  Ga.  401;  15/528;  8/337;  40/387. 
Service  on  counsel  who  claimed  he  had  ceased  to  be  counsel:  29  Ga.  29.  Dis- 
missal of  writ  of  error  because  no  proper  service  of  bill  of  exceptions :  40  Ga. 
510;  54/455,  457;  57/191,  192.  Dismissal  of  bill  of  exceptions  not  served  until 
eleventh  day  after  certified  by  the  judge  below:  42  Ga.  655.  Service  by  one 
other  than  the  sheriff,  by  leaving  copy  of  bill  of  exceptions  at  residence  of  de- 
fendant in  error:  41  Ga.  682.  Service  must  appear  on  the  bill  of  exceptions: 
45  Ga.  316 ;  59/666.  Service  perfected  too  late :  50  Ga.  358.  Affidavit  of  attor- 
ney or  party  serving  should  be  attached  to  bill  of  exceptions:  50  Ga.  90,  369. 
And  when  no  evidence  of  service:  63  Ga.  626;  50/483.  Acknowledgment  of 
service  should  not  antedate  certificate  of  the  judge,  and  no  outside  proof  to 
show  date  of,  and  what  defective  service  not  cured  by :  50  Ga.  486.  Insufficient 
to  leave  copy  at  office  of  counsel  for  defendant  in  error:  50  Ga.  369.  Service 
on  solicitor-general  pro  tern,  after  adjournment  of  court,  insufficient :  54  Ga. 
698.  Acknowledgment  of  service  may  be  made  on  same  day  with  filing  of  bill 
of  exceptions :  59  Ga.  235.  Section  referred  to  and  construed :  62  Ga.  139.  Act 
of  1877  does  not  cure  the  failure  to  serve  or  to  acknowledge  service  in  ten  days, 
but  applies  where  party  waives  defect  or  consents  to  try  the  case :  64  Ga.  450. 
Service  by  mailing  the  bill  of  exceptions  addressed  to  attorneys  of  defendant 
in  error,  insufficient :  48  Ga.  125.  No  waiver  of  service  in  the  Supreme  Court : 
48  Ga.  126.  An  affidavit  made  not  only  after  bill  of  exceptions  filed,  but  after 
time  allowed  by  law  for  filing  expired,  is  no  evidence  of  service :  63  Ga.  626. 
Notes  from  decisions  since  Code  of  1882 : 

Acknowledgment  of  service,  signed  by  one  who  does  not  appear  as  party  to 
record,  insufficient:  65  Ga.  326.  Acknowledgment  of  service,  for  "the  defend- 
ant," by  counsel  who  had  appeared  for  one  defendant,  is  good  only  as  to  such 
defendant:  68 Ga.  554.  Service  acknowledged  for  defendants  in  error  applies 
only  to  those  named  in  bill  of  exceptions.  "And  others,"  insufficient:  71  Ga. 
781. 

Affidavit,  service  by  any  person  whatever,  shown  by  affidavit,  valid :  74  Ga. 
18.  Unsworn  entry  of  service  by  counsel  of  plaintiff  in  error,  insufficient,  and 
case  dismissed :  71  Ga.  669.  Bill  dismissed  where  counsel  for  plaintiff  in  error 
makes  and  signs  entry  of  service,  without  affidavit  as  to  such  service:  80  Ga. 
735.  Where  affidavit  made  thirteen  days  after  judge  signed  bill,  showing  serv- 
ice within  ten  days,  law  substantially  complied  with:  76  Ga.  102. 

After  filing,  sheriff  may  serve  after  filing  or  before,  and  his  entry  is  suffi- 
cient evidence  thereof:  72  Ga.  30.  After  filing,  bill  of  exceptions  could  not  be 
withdrawn  for  service,  and  bill  bearing  acknowledgment  of  service  on  day 
after  filing,  dismissed :  70  Ga.  728.  See  section  5565.  Withdrawal  after  filing, 
to  have  service  perfected,  was  good  ground  for  dismissal :  71  Ga.  632.  Filing 
before  service  worked  dismissal,  though  filed  by  mistake.  Clerk  and  counsel 
cannot  lawfully  change  date  of  filing:  72  Ga.  212.    Service  acknowledged  after 
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bill  of  exceptions  filed  in  office,  writ  dismissed,  though  entry  states  that  "due 
and  legal  service"  is  acknowledged  :  74  Ga.  410. 

Alteration,  case  dismissed  for  want  of  proper  service,  where  entry  of  filing 
altered  by  counsel  for  plaintiff  in  error :  75  Ga.  236. 

Amendment,  naming  other  defendants  in  error,  not  prevent  dismissal  when 
some  not  served :  71  Ga.  781. 

Certificate  of  judge,  must  appear  bill  of  exceptions  served  after  judge's  cer- 
tificate attached :  65  Ga.  296. 

Codefendants,  discharge  of  one  codefendant,  complained  of  by  other;  serv- 
ice must  be  on  complainant  also :  65  Ga.  611.  Bill  of  exceptions  not  dismissed 
for  want  of  service  on  representative  of  defendant  who  died  pending  motion 
for  new  trial,  where  case  could  proceed  against  other  defendants :  67  Ga.  319. 
Where  certain  defendants  except  to  overruling  demurrer  to  bill  in  equity, 
need  not  serve  codefendants :  68  Ga.  463.  Where  one  of  several  defendants  ex- 
cepts to  grant  of  injunction  against  all,  his  codefendants  are  not  necessary  par- 
ties :  73  Ga.  191.  All  substantial  defendants  must  be  served  ;  if  one  be  member 
of  law  firm,  which  firm  are  attorneys  of  record,  his  individual  acknowledg- 
ment and  waiver  no  substitute  for  service  on  his  codefendants :  79  Ga.  558. 
Bill  dismissed  for  failure  to  serve  one  of  several  defendants :  80  Ga.  365. 
Defect  not  cured  by  amendment  making  said  defendant  party  plaintiff  in  error 
on  motion,  especially  where  her  counsel  objected:  80  Ga.  365.  Separate  de- 
murrer by  some  of  defendants  overruled,  remaining  defendants  not  necessary 
parties  to  bill  of  exceptions  :  91  Ga.  338. 

Criminal  cases,  service  in  criminal  case,  on  counsel  assisting  solicitor-gen- 
eral, not  sufficient:  66  Ga.  243. 

Dismissal,  writ  of  error  dismissed  because  necessary  party  not  served  ;  as 
to  amendment  from  record,  making  party:  66  Ga.  247.  Judge's  certificate 
dated  "March  term,  1884,"  where  said  term  adjourned  March  12th,  "due  and 
legal"  service  acknowledged  April  8th,  too  late:  74  Ga.  412.  Proper  dismissal 
for  lack  of  service  :  74  Ga.  843. 

Evidence  of  service,  service  must  appear  on  bill  of  exceptions:  45  Ga.  316; 
59/666 ;  68/555.     Cannot  be  shown  by  parol  statements  :  70  Ga.  728. 

Executors,  when  executor's  personal  creditors  bring  his  bill  for  direction, 
against  themselves  and  estate  creditors,  to  Supreme  Court,  not  necessary  to 
make  any  of  defendants  in  bill  defendants  in  error :  78  Ga.  359.  Leave  to  add 
some  of  them  as  coplaintiffs  in  error  granted :  78  Ga.  359.  For  practice  in  such 
matters  see  62  Ga.  135. 

Interested  parties,  all  necessary  parties,  not  merely  nominal,  must  be 
served :  68  Ga.  554.  See  section  5562.  Failure  to  serve  an  interested  party 
works  dismissal :  70  Ga.  725.  All  claimants  of  a  fund  distributed  on  money 
rule,  who  are  interesed  in  sustaining  judgment,  must  be  served.  Such  claim- 
ants cannot  be  made  plaintiffs  in  error  by  amendment  to  bill  of  exceptions: 
70  Ga.  188.  Writ  of  error  dismissed  for  failure  to  serve  State,  although  affi- 
davit alleged  that  real  party  was  an  individual:  76  Ga.  100.  All  parties  to 
bill  for  direction  and  marshaling  assets,  whose  claims  were  allowed,  were 
interested  in  upholding  decree,  and  therefore  necessary  parties:  78  Ga.  742. 

Motion  to  dismiss,  made  the  day  after  case  argued,  too  late:  71  Ga.  632. 

Non  est  inventus,  no  provision  is  made  for  return  of,  as  to  non-residents  of 
State :  74  Ga.  410. 

Non-residents,  ten  days  only  allowed  for  service ;  non-residence  of  parties 
and  absence  of  counsel  provided  for  by  leaving  copy  at  counsel's  house :  70  Ga. 
405.  Where  return  showed  service  by  leaving  copy  at  residence  of  attorney, 
it  must  affirmatively  appear  that  client  non-resident  of  county :  94  Ga.  731. 
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Parties,  service  or  acknowledgment  only  way  to  make  parties  defendant:  70 
Ga.  188.  See  section  5562  and  general  note  hereafter.  One  named  as  defend- 
ant in  court  below,  but  not  served,  not  necessary  party  to  bill  by  other  defend- 
ant :  75  Ga.  505. 

Partnership,  partner  not  served  below,  not  necessary  party  in  Supreme 
Court :  71  Ga.  682.  Writ  of  error  dismissed  unless  each  member  of  defendant 
partnership  served :  95  Ga.  570. 

Quo  warranto,  State  party  to  information  in  nature  of  quo  warranto,  etc., 
filed  by  solicitor-general,  and  necessary  party  to  bill  of  exceptions  from  judg- 
ment of  dismissal :  68  Ga.  681. 

Second  bill,  laches  of  counsel  in  perfecting  service  gives  party  no  right  to 
second  bill :  70  Ga.  405. 

Sheriff,  necessary  party  to  bill  of  exceptions,  by  party  seeking  to  enjoin  en- 
forcement oifi.fa.,  etc. :  66  Ga.  519. 

Sureties,  writ  of  error  dismissed  because  bill  of  exceptions  served  on  only 
one  of  sureties  on  bond,  sought  to  be  made  liable :  65  Ga.  281. 

Trustee,  necessary  party  to  suit  and  bill  of  exceptions,  in  case  where  bene- 
ficiaries are  endeavoring  to  annul  contract  and  deed  of  trustee :  68  Ga.  554. 

Waiver,  necessary  defendants  not  served,  may  appear  by  themselves  or  by 
counsel,  acknowledge  service  and  consent  for  case  to  proceed:  70  Ga.  188. 
Case  dismissed  if  some  of  the  necessary  parties  are  omitted :  70  Ga.  188. 

Acts 1895,        85548.   Service  on  non-resident  defendant.     Whenever  a  bill  of  ex- 

p.  44.  o  J 

55477' 4975'  ceptions  is  sued  out  in  the  trial  court,  and  is  certified,  and  filed  in 
said  court,  and  it  appears  that  a  defendant  in  error  is  anon-resident 
of  this  State,  and  is  not  represented  by  counsel  so  that  he  may  be 
served  with  a  copy  of  said  bill  of  exceptions,  the  clerk,  upon  the  re- 
quest-of  the  counsel  suing  out  said  bill  of  exceptions,  shall  give  no- 
tice to  the  non-resident  defendant,  by  mailing  a  letter  addressed  to 
him  at  his  post-office;  the  notice  to  contain  a  statement  of  the  case, 
that  he  is  a  defendant  in  error  therein,  that  the  bill  of  exceptions 
has  been  filed,  that  it  will  be  forwarded  to  the  Supreme  Court,  and 

will  be  heard  in  that  court  at  the term  thereof.     This  notice 

shall  be  sufficient  to  authorize  the  Supreme  Court  to  hear  and  de- 
termine said  case,  and  the  judgment  made  therein  shall  bind  the 
defendant  so  far  as  his  assets  in  this  State  are  concerned. 

See  notes  to  preceding  section,  catchwords  "Non  est  inventus,"  and  "Non- 
residents." 

§5549.  Clerk's  entry.  When  the  clerk  has  mailed  said  notice,  as 
above  required,  he  shall  enter  his  certificate  of  the  fact  upon  the  bill 
of  exceptions. 
$$5562,5547.  §5550.  (4260.)  Ex  parte  proceedings.  If  the  proceedings  in  the 
court  below  be  ex  parte,  and  there  is  no  opposite  party,  notice  to  no 
one  is  necessary.  In  cases  of  interpleader  or  otherwise,  where  the  real 
contestant  is  not  the  opposite  party  on  the  record,  notice  shall  be 
given  to  such  real  contestant  in  addition  to  the  copy  served  as  above. 

Ex  parte  proceedings:  29  Ga.  33;  28/517. 

Where  bill  was  filed  to  enjoin  sheriff  from  levying  execution  issued  by  Gov- 
ernor against  State  depository,  and  injunction  was  refused,  State  was  "real 
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contestant"  ;  bill  of  exceptions  dismissed  for  want  of  service  on  attorney-gen- 
eral: 74  Ga.  115 ;  distinguishing  66  Ga.  408. 

§5551.  (4261.)  In  criminal  cases.     In  a  criminal  case  the  copy  bill  ^0^449. 
of  exceptions  shall  be  served  upon  the  attorney  or  solicitor-general, 
as  the  case  may  be,  or  upon  a  solicitor-general  pro  tern.,  who  tried 
the  cause,  if  he  is  still  acting  under  the  appointment. 

Service  on  solicitor-general  pro  tern,  should  be  made  during  the  term :  15 
Ga.  400. 

Service  on  counsel  assisting  solicitor-general  not  sufficient :  66  Ga.  243. 


ARTICLE  6. 

SUPERSEDEAS. 


§5552.   (4263.)   Supersedeas,  how  obtained.     The  bill  of  exceptions  ^A84^ 
thus  filed  shall  operate  as  a  supersedeas  upon  the  plaintiff  in  error  453.  ' 
complying  with  the  following  terms:  i88o4i6' 

1.  In  a  civil  cause  the  party  shall,  on  or  before  filing  the  bill  of  Jj^0' 
exceptions,  pay  all  costs,  and  by  himself,  his  agent  or  attorney  in 
fact  or  at  law,  give  bond  with  good  security,  payable  to  the  opposite 
party,  and  conditioned  for  the  payment  of  the  eventual  condemna- 
tion-money and  all  subsequent  costs,  which  bond  shall  be  attested 
and  approved  by  the  said  clerk. 

2.  If  the  judgment  of  the  court  below  is  affirmed,  it  shall  and 
may  be  lawful  for  the  party  gaining  said  case  in  the  Supreme  Court 
to  enter  up  judgment  against  the  principal  and  his  securities  on  said 
bond,  in  the  same  way  and  manner  that  judgment  is  entered  up  on 
appeal  bonds,  or  bonds  given  for  the  stay  of  execution. 

3.  Or  he  may  file  an  affidavit  with  the  said  clerk,  stating  that  he^5553-5613 
is  unable,  from  his  poverty,  to  pay  the  costs  or  give  the  security  for 

the  eventual  condemnation-money,  and  that  his  counsel  has  advised 
him  that  he  has  good  cause  for  a  writ  of  error,  which  affidavit  shall 
operate  as  if  the  costs  were  paid  and  bond  given. 

Giving  bond  and  security,  optional :  1  Ga.  1.  But  no  supersedeas  unless  bond 
and  security  given :  9  Ga.  286.  And  not  until  the  main  question  has  been  de- 
cided :  11  Ga.  305.  Where  time  allowed  for  supersedeas  by  notice  of,  before  fil- 
ing of  the  bill  of  exceptions:  14  Ga.  657;  19/590;  39/44.  Remitted  judgment 
from  the  Supreme  Court  has  as  much  effect  where  there  has,  as  where  there 
has  not  been  a  supersedeas:  16  Ga.  446.  Where  refusal  to  grant  a  supersedeas 
not  reversed:  17  Ga.  56;  31/694.  Refused  in  such  case  before  the  filing 
of  a  bill  of  exceptions:  47  Ga.  390.  There  will  be  no  supersedeas  allowed 
where  there  is  a  temporary  injunction :  40  Ga.  309 ;  38/644.  When  may  have 
an  execution  against  principal  and  surety  on  a  supersedeas  bond,  without  formal 
judgment  on  the  bond :  45  Ga.  81 ;  57/68  ;  61/257,  258.  Effect  on  State  court  of 
supersedeas  where  case  carried  to  the  Supreme  Court  of  the  United  States: 
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48  Ga.  475-478.  When  supersedeas  should  be  permitted  until  final  disposition 
of  the  case,  where  bill  of  exceptions  pendente  lite:  65  Ga.  119. 

Exception  to  judgment  in  contest  between  fi.  fas',  over  fund  in  sheriff's 
hands,  liability  on  supersedeas  bond  is  only  for  costs,  etc. :  66  Ga.  602. 

Supersedeas,  where  defendant  in  bail-trover  discharged  from  prison  after 
alternative  money  verdict  became  absolute:  65  Ga.  241. 

Failure  to  pay  costs  and  give  bond,  or  file  pauper  affidavit,  not  deprive  Su- 
preme Court  of  jurisdiction  ;  rights  of  opposite  party  stated  :  69  Ga.  661. 

Writ  of  error  alone,  without  bond  or  affidavit,  not  supersedeas:  82  Ga.  763. 

Pendency  of  exceptions  to  decree  affecting  one  defendant,  no  bar  to  further 
action  affecting  codefendants  not  parties  to  bill :  75  Ga.  325. 

Payment  pending  writ  of  error,  not  work  dismissal  of  writ  where  no  super- 
sedeas taken,  defendant  could  recover  his  money  if  judgment  reversed :  88  Ga. 
180. 

Acts  1880-1,  §5553.  (4263.)  Affidavit  in  forma  pauperis.  If  a  pauper  oath  be 
$5613.  made  for  the  purpose  of  carrying  any  case  to  the  Supreme  Court 
without  payment  of  costs,  such  oath  shall  state  that  the  plaintiff  in 
error,  because  of  poverty,  is  unable  to  pay  the  costs  in  said  case,  and 
must  not  add  conjunctively  the  inability  of  the  plaintiff  in  error  to 
give  bond  for  the  eventual  condemnation-money. 

Pauper  affidavit  not  conforming  to  statute,  counsel  for  plaintiff  in  error 
liable  for  Supreme  Court  costs:  69  Ga.  661. 

Pauper  affidavit  must  state  inability  to  pay  costs  disjunctively:  74  Ga.  410. 

Affidavit  in  forma  pauperis  should  be  in  disjunctive:  77  Ga.  29. 

Pauper  affidavit  not1  conforming  to  Act  of  1881  requiring  party  to  state 
his  inability  to  pay  costs  disjunctively,  writ  dismissed:  94  Ga.  730. 


ARTICLE  7. 

DUTY  OF  CLERK  OF  SUPERIOR  COURT. 

^*bb*449       §5554.   (4262.)  Filing  in  clerk's  office.     Within  fifteen  days  from 
^a1^,  the  date  of  the  certificate  of  the  judge,  the  bill  of  exceptions  shall 

Cobb,  454,  jo'  r 

^-  ,„,  „  he  filed  in  the  office  of  the  clerk  of  the  court  where  the  case  was 

Acts  1851-2, 

,Lv2i5™n    tried;  and  in  ten  days  from  the  date  of  such  filing,   it  shall  be  the 

1855-6,200.  J  °' 

$$5607-56ii.  duty  of  the  clerk  to  make  out  a  copy  of  such  bill,  together  with  a 
complete  transcript  of  the  record  in  such  cause.  Such  transcript, 
together  with  the  original  bill  of  exceptions,  the  clerk  shall  transmit, 
together  with  a  certificate  that  the  same  is  the  true  original  bill  of 
exceptions,  and  a  true  and  complete  transcript  of  the  record  in  such 
case,  to  the  next  term  of  the  Supreme  Court,  as  required  in  the 
judge's  certificate,  directing  the  same  to  the  clerk  of  the  said  court. 
The  copy  bill  of  exceptions  shall  be  retained  in  the  office  of  the  clerk 
of  the  superior  court. 

Clerk  not  sending  up  the  transcript  in  time:  6  Ga.  264,  265,  317.  And  his 
certificate  must  show  it  was  done  in  time:  6  Ga.  380.  Bill  of  exceptions  must 
appear  to  have  been  filed  in  clerk's  office  in  lower  court:  6  Ga.  491.     As  to 
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whether  should,  send' up  the  original  or  copy  of  the  bill  of  exceptions:  8  Ga. 
439.  Bill  of  exceptions  authenticated  by  the  clerk  as  the  original  bill  of  ex- 
ceptions filed  in  his  office :  13  Ga.  300.  Act  of  1850  repealing  Act  of  1845  as  to 
time  in  which  the  clerk  should  send  up  transcript  of  the  record:  17  Ga.  292. 
Under  Act  of  1877 :  59  Ga.  367,  878,  862.  Under  Act  of  1856,  writ  of  error  to  be 
returned  to  first  term  after  bill  of  exceptions  filed  in  clerk's  office,  unless  oc- 
curs fifteen  days  from  the  filing:  30  Ga.  835.  Judgment  of  court  below  af- 
firmed unless  transcript  of  the  record  sent  up  as  required  by  law :  36  Ga.  519. 
Bill  of  exceptions  and  record  not  certified  according  to  law,  in  the  manner  and 
at  the  time  required  by  law,  and  diligence  not  used,  dismissed  :  41  Ga.  412-424 ; 
44/575;  45/341.  Original  bill  of  exceptions  to  be  sent  up  by  the  clerk  under 
the  Act  of  1851-2:  14  Ga.  268;  44/578-587.  With  clerk's  certificate  that  it 
is  such :  59  Ga.  60,  124 ;  62/105 ;  65/300.  Eleven  days  between  the  signing  of 
the  bill  of  exceptions  and  filing  with  the  clerk  ;  also  what  sufficient  certificate 
of  clerk,  which  need  not  be  under  seal :  24  Ga.  59.  Writ  of  error  dismissed,  not 
filed  in  clerk's  office  in  fifteen  days  from  date  of  judge's  certificate  :  39  Ga.  881. 
More  than  ten  days  between  filing  bill  of  exceptions  in  clerk's  office  and  sign- 
ing of  certificate  by  that  officer :  33  Ga.  125.  Clerk's  certificate  on  the  record  but 
not  the  bill  of  exceptions  is  not  fatal,  if  both  come  up  in  the  same  envelope: 
40  Ga.  702;  see  also  59  Ga.  124.  Where  no  certificate,  or  not  one  by  the  legal 
clerk  :  41  Ga.  410-422.  Certificate  of  clerk  must  identify  the  bill  of  exceptions 
or  record  thereto :  41  Ga.  425.  Refusal  of  clerk  to  permit  filing  of  the  record 
in  the  fifteen  days,  corrected  by  order  of  the  Supreme  Court :  54  Ga.  457.  Bill 
of  exceptions  with  no  record,  by  consent  of  counsel,  dismissed:  55  Ga.  644. 
There  can  be  no  waiver  of  the  clerk's  certificate :  56  Ga.  523.  When  will  not 
hear  evidence  to  the  contrary  of  the  clerk's  certificate:  60  Ga.  111.  Section 
referred  to  and  construed :  61  Ga.  658.  Certificate  of  clerk  and  judge  differing 
as  to  time  of  court's  adjournment :  59  Ga.  459. 

Could  not  be  served  after  being  filed :  70  Ga.  728  ;  see  also  section  5565. 

Filing  before  service  worked  dismissal,  though  filed  by  mistake.     Clerk  and 
counsel  cannot  lawfully  change  date  of  filing:  72  Ga.  212. 

Filing  before  service  worked  dismissal,  though  "due  and  legal  service"  ac- 
knowledged :  72  Ga.  216. 

Affidavits  used  with  motion  and  identified  by  the  judge,  a  part  of  record: 
72  Ga.  472. 

Certificate  that  it  is  a  copy  "from  the  records  of  the  minutes,"  insufficient: 
72  Ga.  764. 

Writ  of  error  filed  in  clerk's  office  sixteen  days  after  judge's  certificate,  dis- 
missed, if  rule  of  notice  complied  with  :  74  Ga.  361. 

Clerk's  certificate  must  cover  fact  that  bill  of  exceptions  is  the  original:  65 
Ga.  300. 

Certificate  "to  best  of  knowledge  and  belief,"  bad :  66  Ga.  245. 

Clerk's  certificate  dated  prior  to  judge's  signature,  bill  of  exceptions  dis- 
missed :  66  Ga.  205. 

Case  dismissed  where  no  certificate  by  clerk  to  bill  of  exceptions :  72  Ga.  203. 

Clerk  failing  to  sign  entry  of  filing  on  bill  of  exceptions,  writ  of  error  not 
dismissed,  but  time  given  to  have  defect  healed :  80  Ga.  260. 

Supreme  Court  decides  only  questions  made  by  transcript  and  bill:  77  Ga. 
316. 

Delayed  by  plaintiff  in  error,  dismissed  on  motion  :  84  Ga.  730. 

Return  term  in  Supreme  Court  is  first  term  commencing  after  thirty  days 
from  filing  bill  of  exceptions  in  court  below:  86  Ga.  493. 

Supreme  Court  has  no  jurisdiction  of  cases  not  brought  there  in  compliance 
with  statute  :  86  Ga.  507. 
109 
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Charge,  in  substance,  written  out  twenty  days  after  delivery  of  real  charge, 
not  part  of  record :  65  Ga.  720. 

Though  record  may  be  abbreviated  by  consent,  petition  and  pleas  should  be 
sent  up:  77  Ga.  538. 

Parts  of  record  not  specified  as  material,  though  sent  up  by  clerk,  not  con- 
sidered :  86  Ga.  540. 

Party  causing  superfluous  parts  of  record  to  be  carried  up,  will  be  taxed 
with  cost  thereof:  86  Ga.  562;  86/500. 

Arobb45,!io  §5555.  (4264.)  Mandamus  vs.  clerk  or  sheriff.  If  any  sheriff,  or  clerk, 
§§5629, 5611.  or  other  officer  shall  fail  to  discharge  any  duty  required  of  him  iu 
connection  with  the  foregoing  provisions,  upon  petition  the  Supreme 
Court,  or  the  judge  of  the  superior  court,  may  compel  the  perform- 
ance of  such  duty  by  mandamus,  and  no  suitor  shall  lose  any  right 
by  reason  of  the  failure  of  such  officers  to  discharge  their  duties, 
where  he  has  been  guilty  of  no  fault  himself,  and  has  exercised  ordi- 
nary diligence  to  secure  their  discharge  of  duty. 

Act  of  1845  considered  and  construed :  6  Ga.  321.  Mandamus  against  clerk 
to  compel  him  to  certify  the  bill  of  exceptions :  41  Ga.  32,  419-422.  Where 
diligence  should  be  used,  and  if  necessary,  mandamus  applied  for:  59  Ga.  642- 
644. 

Clerk  liable  in  damages  for  failing  to  send  up  record,  etc.,  whereby  case 
dismissed,  and  failure  to  mandamus,  not  prevent  recovery  :  66  Ga.  203. 


CHAPTER  6. 

IN  THE   SUPREME  COURT. 


ARTICLE  1. 

TIME  OF  PILING  BILLS  OF   EXCEPTIONS    AND  TIME  OF  HEARING. 

Acts  1866,  §5556.  (4265.)  Time  of  filing  bill  of  exceptions.  All  bills  of  excep- 
tions, taking  up  cases  for  review  before  said  court,  shall  be  filed  in  the 
clerk's  office  at  least  twenty  days  before  the  commencement  of  the 
term  at  which  the  same  is  to  be  heard.  Otherwise,  the  case  shall  be 
docketed  for  the  term  held  next  after  riling  the  same. 

Acts  1870,  §5557.  (4278.)  Case  heard,  though  not  arriving  in  time.  If  a  case 
has  been  transmitted  in  time  to  reach  the  clerk  of  the  Supreme  Court 
twenty  days  before  the  first  day  of  the  term,  but  does  not,  either 
party  may,  on  the  first  day  of  the  term,  if  the  record  has  arrived, 
move  the  court  to  have  it  entered  and  heard  in  its  order  at  that  term, 
and  if  the  court-shall  be  satisfied  it  was  so  transmitted  in  time,  or  if 
not  transmitted  in  time  it  was  by  reason  of  the  act  of  the  defendant 
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in  error  to  produce  delay,  or  tending  to -produce  delay,  the  motion 
shall  be  granted. 

Construed :  59  Ga.  377. 

Cited,  as  showing  that  it  does  not  apply  to  "fast"  bills  in  injunctions:  72 
Ga.  110. 

Construed:  55  Ga.  351,  352;  63/84;  42/237. 

Case  properly  brought  up,  but  improperly  called  "fast  bill,"  not  dismissed, 
but  transferred  to  next  term  :  67  Ga.  484. 

When  time  too  short,  allowing  clerk  ten  days,  case  returnable  to  next  suc- 
ceeding term :  75  Ga.  505. 

Eeturn  term  in  Supreme  Court  is  first  term  commencing  after  thirty  days 
from  filing  bill  of  exceptions  in  court  below :  86  Ga.  493. 

§5558.  (8214.)  Duty  of  clerk  as  to  fast  writs,  and  hearing  at  once .  ^foJf70' 
Upon  the  receipt  of  any  fast  writ  of  error  by  the  clerk  of  the  Supreme  flgjg®' 5616' 
Court,  he  shall  place  it  immediately  on  the  docket  of  the  circuit  to 
which  it  belongs;  but  at  the  request  of  either  party,  the  judges  of 
the  Supreme  Court  shall  hear  said  case  without  delay  and  without 
respect  to  the  order  of  circuits,  or  its  order  in  the  circuit,  unless 
said  judges  adopt  some  rule  for  the  more  speedy  and  systematic 
hearing  of  such  cases,  in  compliance  with  the  spirit  of  this  section, 
giving  them  precedence. 

See  55  Ga.  350. 

Case  properly  brought  up,  but  improperly  called  "fast  bill,"  not  dismissed? 
but  transferred  to  next  term :  67  Ga.  484. 


ARTICLE  2. 

ORDER  OF  CIRCUITS,  PUBLICATION  OF  NUMBER  OF  CASES. 

§5559.  (4268.)  Order  of  cases  by  circuit  to  be  published.  It  shall  be  Acts  mm, 
the  duty  of  the  judges  of  the  Supreme  Court  to  fix,  and  cause  to  be§||io(5), 
published  on  the  first  of  January,  1867,  for  twenty  days,  in  one  news- 
paper in  Augusta,  Savannah,  Atlanta,  Macon,  and  Columbus,  and 
in  the  Southern  Recorder  and  Federal  Union,  at  Milledgeville,  the 
order  in  which  the  cases  from  the  respective  judicial  circuits  will  be 
heard,  which  shall  not  be  changed,  except  by  an  order  of  the  court, 
published  in  the  same  manner  at  least  sixty  days  before  the  term  of 
the  court  at  which  the  alteration  is  to  take  effect. 

§5560.   (4269.)  Number  of  cases  from  each  circuit  to  be  published.     It^ctsi866, 
shall  be  the  duty  of  the  clerk  of  the  Supreme  Court  to  cause  to§5510- 
be  published  in  the  manner  specified  in  the  preceding  section,  for 
fifteen  days  immediately  preceding  each  session  of  said  court,  the 
number  of  cases  docketed  from  each  court  in  each  circuit,  for  the 
information  of  all  persons  having  business  in  said  court. 


§§5561-5563     ELEVENTH  TITLE.— CHAPTER  6,  ARTICLES  3,  4.      1732 

Malting  parties,  etc.    No  dismissals  in  the  Supreme  Court,  when. 

ARTICLE  3. 

MAKING    PARTIES,    ETC. 

S5623-  §5561.   (4281.)  Making  parties.      Should  any  party  die  after  the 

bill  of  exceptions  has  been  signed  and  certified,  the  death  being  sug- 
gested of  record  in  the  Supreme  Court,  parties  shall  be  made  by 
scire  facias,  in  the  manner  heretofore  prescribed  by  the  rules  of  said 
court. 

Otherwise  writ  of  error  will  be  dismissed:  4  Ga.  541.  Diligence  as  to:  42 
Ga.  392-396.     Parties  on  death  of  plaintiff  in  error:  58  Ga.  600. 

One  as  trustee  and  executor  being  defendant  in  error  and  dying,  his  admin- 
istrator not  proper  party  in  his  stead,  and  writ  of  error  dismissed:  95  Ga.  707, 
708. 

Actsn.880-1,  §5562.  Essential  parties.  When  the  record  shows  clearly  who  were 
§5550.  the  parties  to  the  litigation  in  the  court  below,  and  the  bill  of  ex- 
ceptions shows  that  all  who  were  interested  in  sustaining  the  judg- 
ment of  the  court  below  have  been  served,  the  writ  of  error  shall  not 
be  dismissed  because  the  bill  of  exceptions  sets  forth  the  parties  differ- 
ently from  the  record,  or  discloses  that  some  party  not  interested  in 
sustaining  the  judgment  of  the  court  below  has  not  been  served.  No 
party  shall  be  considered  as  interested  in  the  litigation  in  the  Su- 
preme Court  who  will  not  be  affected  by  the  judgment  to  be  rendered 
in  that  particular  case,  such  as  sheriffs  upon  a  money  rule  when 
the  contest  is  between  various  claimants  of  the  fund  and  not  betweeD 
the  sheriff  and  any  one  of  them,  or  a  receiver  occupying  a  similar 
relation,  or  a  complainant  in  a  bill  of  interpleader,  and  other  parties 
occupying  similar  positions.  This  recital  of  instances  shall  not  be 
construed  to  exclude  cases  coming  under  the  intention  of  this  section 
but  not  mentioned  therein. 

See  notes  to  section  5547. 


ARTICLE  4. 

NO    DISMISSALS    IN    SUPREME    COURT,    WHEN, 

^f^1870'        §5563.   (4272.)  No  dismissal  for  want  of  certificate.     No  case  shall  be 
$5622.         dismissed  for  want  of  the  certificate  of  the  clerk  of  the  lower  court 
to,  or  the  time  of,  the  transmission  of  the  record  within  the  time  re- 
quired by  law:  Provided,  the  record  reaches  the  Supreme  Court  in 
time  to  be  heard  at  the  term  to  which  it  is  returnable. 

Construed  :  59  Ga.  377 ;  58/598. 

This  does  not  apply  to  "fast"  bills  of  exceptions  in  injunctions:  72  Ga.  106. 

Want  of  certificate  to  bill  of  exceptions  works  dismissal:  72  Ga.  203. 


^ 


1733  ELEVENTH  TITLE  .—CHAPTER  6,  ARTICLE  4.      §§  5564-5567 

No  dismissals  in  Supreme  Court,  when. 

Case  at  end  of  entire  docket,  too  late  when  called  to  have  certificate  cor- 
rected :  72  Ga.  762. 

Certificate  omitted  on  account  of  alteration  of  entry  by  counsel  for  plaintiff 
in  error,  bill  dismissed,  and  not  sent  back:  75  Ga.  236. 

Intended  for  relief  of  plaintiff,  for  laches  of  clerk  only :  84  Ga.  188. 

§5564.  Fast  writs  not  to  be  dismissed  for  failure  to  transmit  in  time.  Act^893> 
No  writ  of  error  in  a  criminal  case,  or  in  an  injunction  case  or  other  §5540- 
extraordinary  remedy,  shall  be  dismissed  for  the  failure  of  the  clerk  of 
the  lower  court  to  transmit  the  proper  papers  within  the  fifteen  days 
after  service  of  the  bill  of  exceptions,  unless  such  failure  is  due  to 
the  neglect  or  fault  of  the  plaintiff  in  error  or  his  counsel.  Such 
cases,  when  the  proper  papers  are  received  in  the  Supreme  Court, 
shall  be  heard  and  determined  as  though  the  clerk  of  the  lower  court 
had  not  failed  in  the  prompt  performance  of  his  duty.  But  nothing 
in  this  section  shall  be  construed  to  excuse  the  clerk  for  his  omission 
of  duty  or  to  relieve  him  from  any  liability  consequent  thereon. 

See  notes  to  section  5540. 

§5565.  Service  of  bill  of  exceptions  after  filing.     No  case  shall  be  dis- ^V0^884"5, 
missed  upon  the  ground  that  the  service  of  the  bill  of  exceptions  was 
made,  acknowledged  or  waived  after  such  bill  of  exceptions  was  filed 
in  the  office  of  the  clerk  of  the  court  below:  Provided,  such  service 
has  been  made  within  the  time  required  by  law. 

See  notes  to  sections  5555  and  5547. 

§5566.  (4272  a.)  No  dismissal  for  want  of  date  to  signature.  No  ^f^g880"1' 
writ  of  error  shall  be  dismissed  in  the  Supreme  Court  because  the 
clerk,  sheriff,  judge,  or  attorney  at  law  shall  have  failed  to  affix  a 
date  to  any  official  signature,  unless  it  is  affirmatively  made  to  ap- 
pear by  affidavit  or  other  proof,  in  the  Supreme  Court,  that  such 
official  signature  was  made  after  the  time  required  by  law. 

See  59  Ga.  878,  879. 

§5567.  (4272  c.)  No  dismissal  when  ground  can  be  removed.  No  writ  ^f^880"1' 
of  error  shall  be  dismissed  in  the  Supreme  Court  of  this  State,  on 
any  ground  whatever  which  can  be  removed  during  the  term  of  the 
court  to  which  the  said  writ  of  error  is  returnable,  and  said  Supreme 
Court  shall  give  such  time,  during  said  term,  even  to  the  end  of  the 
same,  as  may  be  necessary  to  remove  said  ground,  if  it  can  be  re- 
moved during  the  said  term. 

Ground  cannot  be  removed  in  case  called  at  end  of  term :  72  Ga.  762. 

Papers  filed  in  time,  but  clerk  failing  to  enter  date  thereon,  dismissal  de- 
nied :  75  Ga.  505. 

Writ  not  dismissed  because  of  clerical  error  in  heading  motion  for  new  trial : 
78  Ga.  462. 

Where  clerk  fails  to  sign  entry  of  filing  on  bill  of  exceptions,  time  given  to 
have  defect  healed  :  80  Ga.  260. 


§§5568-5570      ELEVENTH  TITLE.— CHAPTER  6,  ARTICLE  4.  1734 

No  dismissals  in  Supreme  Court,  when. 

Where,  it  not  appearing  when  court  adjourned,  or  that  bill  of  exceptions 
certified  within  thirty  days  thereafter,  time  was  allowed  to  get  clerk's  certifi- 
cate as  to  date  of  adjournment:  83  Ga.  671. 

Acts  mo,  §5568.  (4274.)  No  case  dismissed  as  a  penalty.  No  rule  of  said 
Supreme  Court  shall  have  the  effect  to  dismiss  any  case  as  a  penalty, 
upon  counsel  or  client,  for  non-compliance  with  any  rule  or  rules  of 
said  court,  where  there  has  been  a  substantial  compliance  with  the 
laws  prescribing  the  method  of  bringing  cases  to  said  court;  but  the 
penalty  for  a  violation  of  such  rules  shall  be  as  for  a  contempt  un- 
der the  provisions  of  this  Code. 

A  case  defective  under  the  rules  of  court,  cured  by  the  Act  of  1870,  passed 
after  the  cause  sent  to  the  Supreme  Court :  43  Ga.  168. 

Actsn.898,  §5569.  Unlawfid  to  dismiss  for  technical  defect.  It  shall  be  unlawful 
for  the  Supreme  Court  of  Georgia  to  dismiss  any  case  for  any  want 
of  technical  conformity  to  the  statutes  or  rules  regulating  the  prac- 
tice in  carrying  cases  to  that  court,  where  there  is  enough  in  the  bill 
of  exceptions  or  transcript  of  the  record  presented,  or  both  together, 
to  enable  the  court  to  ascertain  substantially  the  real  questions  in 
the  case  which  the  parties  seek  to  have  decided  therein. 

Bill  of  exceptions  not  dismissed  although  it  did  not  specify  any  of  record, 
and  certificate  did  not  conform  to  Act  of  November  11th,  1889:  93  Ga.  795. 
See  general  note  hereafter. 

§5570.  (4272  b.)  Dismissal  avoided  by  amendment.  No  writ  of 
error  shall  be  dismissed  in  the  Supreme  Court  of  this  State,  when, 
by  an  amendment  to  the  bill  of  exceptions,  which  is  hereby  declared 
to  be  lawful  and  allowable,  any  imperfection  or  omission  of  neces- 
sary and  proper  allegations  could  be  corrected  from  the  record  in 
the  case. 

Dismissed  prior  to  this  Act,  not  reinstated  after,  on  ground  that  defect 
amendable  :  67  Ga.  645. 

Bill  of  exceptions  failing  to  refer  to  brief  of  evidence,  amended :  67  Ga.  364. 

Amendment  of  bill  of  exceptions,  by  more  particularly  specifying  material 
parts  of  record,  cannot  be  made  in  Supreme  Court :  85  Ga.  620. 

Bill  of  exceptions  to  judgment  on  money  rule  cannot  be  amended  so  as  to 
make  claimants  interested  in  sustaining  the  judgment,  who  were  not  served, 
plaintiffs  in  error.  Claimant  served,  and  by  consent  assigning  error  under  the 
bill  of  exceptions,  does  not  become  plaintiff  in  error:  70  Ga.  188. 

Amendment  naming  other  defendants  in  error,  not  prevent  dismissal  when 
some  not  served:  71  Ga.  781. 

Plaintiffs  in  error  may  be  added  by  amendment  from  record,  and  service  on 
them  unnecessary  :  71  Ga.  654. 

Plaintiff  in  error  added  by  amendment  from  record :  71  Ga.  682. 

Coplaintiff  in  error  added  to  writ  by  amendment:  94  Ga.  678. 

Bill  of  exceptions  amended  by  adding  reference  to  brief  of  evidence;  mo- 
tion to  dismiss  overruled  :  75  Ga.  653. 

"Record  in  the  case"  means  record  as  contained  in  transcript  sent  up  and 
duly  certified  by  clerk,  not  matter  separately  certified  and  sent  up  after  term 
ended:  79  Ga.  210;  distinguishing  67  Ga.  364;  75/653. 


1735  ELEVENTH  TITLE.— CHAPTER  6,  ARTICLE  4.      §§5571,  5572 

No  dismissals  in  Supreme  Court,  when. 

A  proper  case  for  amendment ;  dismissal  of  bill  of  exceptions  refused :  79 
Ga.  567. 

§5571.  (4272 d.)  No  dismissal  in  what  other  cases.  No  case  shall  be  Apc^51877- 
dismissed  by  the  Supreme  Court,  or  the  hearing  thereof  postponed, 
by  reason  of  a  failure  of  the  clerk  of  the  superior  court  in  transmit- 
ting the  bill  of  exceptions  and  copy  of  the  record,  or  either  of  them, 
in  any  case,  to  the  clerk  of  the  Supreme  Court:  Provided,  the  bill  of 
exceptions  and  copy  of  the  record  in  such  case  shall  reach  the  clerk 
of  the  Supreme  Court  before  said  court  shall  have  finished  the  circuit 
to  which  said  case  belongs;  but  said  case  must  be  entered  by  said 
clerk  of  the  Supreme  Court  on  the  docket  of  cases  from  the  circuit  to 
which  it  belongs,  and  be  heard  by  the  Supreme  Court  at  the  term  to 
which  it  should  have  been  returned,  after  all  the  cases  on  the  entire 
docket  for  that  term  have  been  heard;  and  upon  entering  said  case 
on  the  docket  aforesaid,  said  clerk  of  the  Supreme  Court  must  give 
notice,  in  writing,  at  once  to  the  attorney  of  the  defendant  in  error 
of  the  entry  and  time  of  hearing.  In  case  the  bill  of  exceptions  and 
copy  of  the  record  shall  not  reach  the  clerk  of  the  Supreme  Court 
before  the  cases  from  the  circuit  to  which  it  belongs  shall  have  been 
disposed  of,  said  case  shall  not  be  dismissed  on  account  of  a  failure 
to  return  or  send  up  the  same  at  the  proper  time,  but  shall  be  placed 
by  the  clerk  of  the  Supreme  Court  on  the  docket  for  the  next  term  of 
said  court,  and  then  heard  with  the  cases  from  the  circuit  to  which 
said  case  belongs,  and  the  clerk  shall  give  a  notice,  in  writing,  to 
the  attorney  of  defendant  in  error,  at  once,  of  the  entry  and  time  of 
hearing.  Whenever,  under  this  section,  notice  in  writing  is  to  be 
given  by  the  clerk  of  the  Supreme  Court,  it  will  be  sufficient  to  ad- 
dress a  letter  to  the  attorney  of  defendant  in  error  at  his  post-office. 

Diligence  requires  counsel  for  plaintiff  in  error  to  see  that  case  reaches  Su- 
preme Court  before  circuit  finished  :  66  Ga.  249. 

Writ  of  error  dismissed  if  plaintiff  in  error's  counsel  participated  in  cause 
of  delay  :  67  Ga.  756. 

This  and  following  three  sections  do  not  apply  to  "fast"  bills  of  exceptions 
in  injunction  cases  :  72  Ga.  106. 

Case  entered  at  end  of  docket  and  called,  too  late  to  correct  certificate  or 
record  :  72  Ga.  762. 

Unconstitutional,  as  to  that  part  which  provides  for  cases  going  over  to  next 
term  :  72  Ga.  766. 

Intended  for  relief  of  plaintiff,  for  laches  of  clerk  only  :  84  Ga.  188. 

Eeturn  term  in  Supreme  Court  is  first  term  commencing  after  thirty  days 
from  filing  bill  of  exceptions  in  court  below  :  86  Ga.  493. 

§5572.   (4272  e.)  Benefits  lost  by  negligence.    No  person  shall  be  en- Act|51877' 
titled  to  the  benefit  of  the  provisions  of  the  preceding  section  who, 
by  his  own  act  or  that  of  his  counsel,  has  been  the  cause  of  the  de- 
lay or  failure  to  send  up  said  bill  of  exceptions  or  a  copy  of  the 
record,  by  consent,  direction  or  procurement  of  any  kind. 


5573-5575      ELEVENTH  TITLE.— CHAPTER  6,  ARTICLE  5.  1736 

Amendments. 

Cited  :  72  Ga.  108. 

Not  sent  up  until  term  had  commenced,  because  plaintiff  in  error  failed  to 
pay  costs,  etc.,  not  dismissed  here:  65  Ga.  169,  170. 

Clerk  may  certify  cause  of  delay,  but  aliunde  evidence  not  admissible  to 
show  delay  caused  by  excepting  party :  65  Ga.  208. 

Burden  is  on  defendant  in  error  to  prove  that  delay  was  caused  by  plaintiff 
in  error  or  his  counsel :  71  Ga.  654. 

Plaintiff  in  error  keeping  papers  from  clerk,  not  entitled  :  84  Ga.  188. 


ARTICLE  5. 

AMENDMENTS. 


Apti850'  §5573.  (4288.)  Bill  of  exceptions  amendable .  The  bill  of  exceptions 
Acts  1851-2,  may  be  amended  in  the  Supreme  Court,  so  as  to  conform  to  the 
$5097.         record  in  the  cause. 

How  may  be  amended  :  2  Ga.  348.  If  without  date,  may  be  amended  if  any- 
thing to  amend  by  :  5  Ga.  582 ;  6/43.  Not  amended  by  striking  out  one  party 
and  inserting  another:  6  Ga.  360;  but  see  12  Ga.  270;  10/2.  Writ  of  error 
amendable  by  bill  of  exceptions  or  previous  proceedings :  7  Ga.  281 ;  14/285. 
But  not  amended  by  entry  of  service  after  the  case  in  the  Supreme  Court:  8 
Ga.  252 ;  13/204.  Could  amend  a  writ  of  error  by  attaching  a  seal :  13-  Ga.  147. 
No  power  to  alter  the  bill  of  exceptions  :  7  Ga.  510 ;  24/17.  But  see  under  the 
Act  of  1850:  8  Ga.  317  ;  22/212.  Error  corrected  in  certified  copy  of  lost  bill  of 
exceptions :  41  Ga.  85.  Section  cited  and  construed  :  47  Ga.  69  ;  62/138  ;  59/460. 
As  to  amendment  of  the  bill  of  exceptions  so  as  not  be  inconsistent  with  the 
record:  49  Ga.  388;  60/450;  63/470. 

Where  one  of  joint  defendants  moves  for  new  trial,  and  bill  of  exceptions 
filed  in  names  of  both,  amended  to  conform  to  record :  68  Ga.  40. 

Plaintiff  in  error  added  by  amendment  from  the  record :  71  Ga.  682. 

Miss  P.,  a  minor,  pending  her  suit  by  next  friend,  married  Cook,  and  suit 
proceeded  in  name  of  Mrs.  Cook,  formerly  P. ;  bill  of  exceptions  styling  her 
Mrs.  Clark,  formerly  P.,  amendable:  73  Ga.  164. 

^M5*877'  §5574.  (4272  f.)  Mistakes  of  clerk  of  superior  court,  how  corrected.  If 
any  mistake  shall  be  made  by  any  clerk  of  the  superior  court  in  his 
entry  of  filing  the  bill  of  exceptions  in  any  case,  and  it  has  been 
made  so  to  appear-to  the  Supreme  Court,  said  court  shall  take  any 
necessary  and  proper  constitutional  order  to  secure  the  correction 
of  such  mistake,  and  a  hearing  of  the  case. 

Cited :  72  Ga.  108. 

Order  to  clerk  to  correct  mistake,  etc. :  77  Ga.  374. 

AjCt»51877'  §5575.  (4272  g.)  Incomplete  record,  how  corrected.  If  at  anytime, 
when  a  case  is  called  for  trial,  or  during  the  trial,  or  afterwards 
while  the  Supreme  Court  may  have  the  same  under  consideration,  it 
is  discovered  that  the  record  is  so  incomplete  that  justice  requires 
the  case  to  be  postponed  or  continued  until  the  record  can  be  made 


1737  ELEVENTH  TITLE.— CHAPTER  6,  ARTICLE  6.     §§5576-5579 

Arguments. 

complete,  the  Supreme  Court  shall  take  such  control  and  give  such 
order  and  direction  as  may  be  proper  in  the  premises  and  constitu- 
tional. 

See  59  Ga.  369. 
■      Cited:  72  Ga.  108. 

No  judgment  appearing  in  record,  decision  delayed  until  same  sent  up:  65 
Ga.  600. 

No  diminution  of  record  suggested,  and  other  grounds  controlling,  writ  of 
error  dismissed  :  69  Ga.  277. 

Not  just  to  carry  case  over  to  next  term  in  order  to  correct  record,  and  un- 
constitutional. Case  at  end  of  docket,  cannot  have  record  corrected  :  72  Ga. 
765. 

Where  motion  for  new  trial  material  and  referred  to  in  bill  of  exceptions, 
but  not  sent  up,  dismissal  follows,  if  no  time  asked  to  perfect :  74  Ga.  36. 


ARTICLE  6. 


ARGUMENTS. 


§5576.   (4276.)    Time  for  argument.      When  the  counsel  on  either  Acts  1870, 

T)    47 

side  shall  apply  to  the  court  for  an  extension  of  time  in  argument  §5602.' 
beyond  the  time  prescribed  by  the  rules,  and  the  said  counsel  shall 
state  in  his  place,  or  on  oath,  in  the  discretion  of  the  court,  that  he 
or  they  cannot  do  the  question  involved  justice  within  the  time  pre- 
scribed, and  that  for  said  purpose  it  will  require  additional  time, 
stating  how  much  in  his  judgment  it  will  so  require,  the  court  shall 
grant  the  request. 

Extra  time  must  be  asked  for  before  argument :  41  Ga.  430.    Rule  3  of  Su- 
preme Court. 

§5577.   (4277.)  Attorneys  may  argue  in  writing.      Attorneys  and  so- Acts  1865-6, 
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licitors  who  have  or  may  have  causes  pending  in  the  Supreme  Court,  §§56oi,56i2. 
may  argue  the  same  in  writing  as  hereinafter  set  forth. 

§5578.   (4278. )    Written  arguments.     When  any  attorney  or  solicitor  Acts  1865-6, 
shall  from  any  cause  desire  to  make  his  argument  in  writing,  he  shall  $5612." 
prepare  the  same,  and  address  the  package  containing  it  to  the  clerk 
of  the  Supreme  Court  of  Georgia,  which  said  written  argument  shall 
be  filed  in  the  clerk's  office  of  said  court  as  prescribed  by  the  rules 
of  said  court. 

See  Rule  13  of  Supreme  Court. 

Should  not  be  based  at  all  upon  portions  of  bill  of  exceptions  stricken  out : 
68  Ga.  27. 

§5579.   (4279.)  Duty  of  clerk.     It  shall  be  the  duty  of  said  clerk,  Acts  1865-6, 
when  the  cause  is  sounded,  to  furnish  the  court  with  said  argument;  $5612.' 
which  argument  it  shall  be  the  duty  of  the  court  to  read,  or  cause 
the  same  to  be  done. 
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Apct571865"6'  §5580-  (4280.)  Costs.  It  shall  be  the  duty  of  the  attorney  or  so- 
licitor for  the  plaintiff  in  error,  when  forwarding  his  argument  in 
writing,  to  furnish  a  sum  sufficient  to  pay  the  costs  of  said  suit,  and 
in  default  thereof  his  cause  shall  be  liable  to  be  dismissed. 

Full  costs  taxed  on  cross-bill  of  exceptions,  as  well  as  on  direct  bill  of  ex- 
ceptions: 55  Ga.  639. 

Pauper  affidavit  must  state  inability  to  pay  costs  disjunctively:  74  Ga.  410. 
See  notes  to  section  5553. 

Acts  mo,  §5581.  (4275.)  Third  parties  in  interest  may  be  heard.  When  a  cause 
$5602.  shall  be  for  a  hearing  before  said  court,  and  there  are  parties  be- 
sides the  plaintiffs  and  defendants,  whether  shown  by  the  record  or 
not,  who  have  a  direct  interest  in  its  result,  the  court  shall  allow 
such  other  parties  to  appear  by  counsel  on  equal  terms  with  the 
parties  directly  before  the  court:  Provided,  said  interest  is  made  to 
appear. 

Order  to  make  parties  hereunder :  82  Ga.  272. 


ARTICLE  7. 

DECISIONS. 


Act  1845,         §5582.   (4271.)  Decisions  at  first  term.      The  Supreme  Court  shall 
Acts  1872,    proceed  to  hear  at  the  first  term  (unless  prevented  by  providential 
$$5837,5838.  cause)  all  cases  properly  docketed,  and  with  the  records  made  up 
ready  for  a  hearing.      The  court  shall  decide  all  questions  presented 
in  the  record  of  each  case  carried  up  to  it  for  review.      And  no  con- 
tinuance shall  be  allowed  except  for  providential  cause. 

No  continuance  to  allow  a  party  to  amend  his  writ  of  error:  2  Ga.  408.  Mis- 
carriage of  the  mail,  unless  providential,  is  no  ground  for  a  continuance  :  3  Ga. 
415.  No  continuance  where  original  counsel  before  the  court:  10  Ga.  46.  Nor 
where  one  of  the  attorneys  was  sick:  41  Ga.  243.  No  appearance  for  plaintiff 
in  error,  and  the  dismissal  of  the  writ  is  an  affirmance  of  the  case  below :  4  Ga. 
558.  Bill  of  exceptions  signed  and  certified  eight  days  before  the  first  session 
of  the  Supreme  Court:  6  Ga.  113.  Writ  of  error  dismissed  unless  the  case 
prosecuted  at  the  term  to  which  returned,  unless  prevented  by  providential 
cause :  30  Ga.  834.  The  case  should  be  disposed  of  at  or  before  the  second 
term  ;  providential  cause  ground  for  continuance  at  first  term  only :  41  Ga.  32. 
Diligence  required  for  continuance  because  of  an  incomplete  record:  41  Ga. 
413.  Where  only  counsel  dead:  48  Ga.  615,616.  Providential  cause:  42  Ga. 
175,  392. 

Case  dismissed  for  failure  to  file  briefs  under  order,  too  late  to  move  rein- 
statement at  next  term  by  showing  cause  for  failure :  69  Ga.  755  ;  see  also  70 
Ga.  724. 

Constitution  and  Code  require  cases  argued  at  first  term  unless  cause 
shown :  70  Ga.  725. 

After  case  regularly  continued,  it  cannot  on  next  day  be  reinstated  and  set 
by  agreement  for  trial  at  first  term  :  70  Ga.  729. 
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After  argument  at  second  term  before  two  justices,  third  justice  being  dis- 
qualified, judgment  having  been  withheld  and  one  of  said  two  justices  having 
died,  cause  was  still  pending  at  third  term.     Courts  do  not  die  :  79  Ga.  209. 

Exception  that  verdict  contrary  to  charge,  not  considered,  where  charge  not 
sent  up  in  record  or  bill  of  exceptions :  65  Ga.  476. 

Supreme  Court  will  not  decide  a  question  not  made  in  the  court  below :  86 
Ga.  26 ;  71/619 ;  76/696. 

Supreme  Court  decides  only  questions  made  by  transcript  and  bill :  77  Ga. 
316. 

Motion  for  new  trial  granted  on  one  ground,  affirmance  by  Supreme  Court 
was  decision  against  defendants  in  error  on  all  points  except  the  one :  69  Ga. 
678,  679 ;  see  also  70  Ga.  465  ;  73/88 ;  76/752 ;  77/85. 

Nonsuit  erroneously  granted  but  not  excepted  to,  not  reversed  on  writ  of 
error:  79  Ga.  661.  Denial  of  motion  to  reinstate,  none  of  grounds  of  which 
were  sufficient,  affirmed,  though  had  another  ground  been  presented,  motion 
might  have  prevailed  :  79  Ga.  661. 

§5583.   (4270.)  Mode  of  announcing  decisions.     No  decision  shall  be  Acts  1866, 
delivered  ore  tenus;  but  the  same  shall  be  announced  by  a  written sssW, 5518. 
synopsis  of  the  points  decided,  which  shall  be  delivered  during  the 
term  at  which  the  decision  was  made.     And  no  decision  shall  be 
published  in  the  reports  until  the  said  decision  shall  have  been  re- 
vised by  each  of  the  judges  presiding  in  the  case. 

§5584.    What  Supreme  Court  shall  decide.     The  Supreme  Court  shall  Act^882"3' 
not  decide  any  question  unless  it  is  made  by  a  special  assignment  of  ^8J-  p-  ***• 
error  in  the  bill  of  exceptions,  and  shall  decide  any  question  made 
by  a  specific  assignment  of  error  in  the  bill  of  exceptions. 

§5585.  First  grant  of  a  new  trial.     The  first  grant  of  a  new  trial  will  ||5^'  |^4- 
hot  be  disturbed  by  the  Supreme  Court,  unless  the  plaintiff  in  error 
shows  that  the  judge  abused  his  discretion  in  granting  it,  and  that 
the  law  and  facts  require  the  verdict  notwithstanding  the  judgment 
of  the  presiding  judge. 

Stated :  76  Ga.  329,  107.  Verdict  not  demanded,  evidence  doubtful,  grant  of 
new  trial  discretionary :  76  Ga.  100. 

First  grant  of  new  trial  not  reversed,  unless  some  controlling  principle  of  law 
violated  :  65  Ga.  64. 

First  grant  because  verdict  not  supported  by  evidence,  not  criticised  closely 
unless  court's  discretion  abused :  69  Ga.  729. 

Verdict  for  $2,000  for  cutting  fingers  of  factory-hand  fifteen  years  old,  first 
grant  of  new  trial  not  controlled  :  82  Ga.  632. 

Discretion  not  abused,  and  first  grant  of  new  trial  upheld  on  this  ground: 
70  Ga.  726. 

First  grant  of  new  trial  not  disturbed  unless  discretion  abused  :  69  Ga.  749, 
756;  70/712;  72/210;  85/638;  86/195,  342;  71/222;  92/572;  93/560;  nor  unless 
verdict  demanded  by  evidence  :  70  Ga.  707. 

One  ground  of  motion  that  verdict  contrary  to  evidence,  first  new  trial  not 
disturbed,  nor  judge's  views  of  law  closely  scanned:  75  Ga.  888. 

As  to  reversal  of  first  grant  of  new  trial :  75  Ga.  888,  889. 

Grant  of  first  new  trial  not  interfered  with,  where  facts  contested  and  evi- 
dence conflicting :  76  Ga.  107  ;  80/344,  736  ;  77/97  ;  85/145,  858,  883,  884. 
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First  new  trial  not  reversed  unless  in  plain  disregard  of  facts,  etc. :  77  Ga.  86. 

First  grant  general,  not  interfered  with,  although  granted  because  plaintiff 
would  not  write  down  verdict  to  unwarranted  sum :  95  Ga.  451. 

First  grant  generally,  record  not  closely  scrutinized  for  errors :  95  Ga.  566  ; 
71/857,  644;  85/883  (although,  in  latter  case,  Supreme  Court  held  afterwards 
that  the  evidence  upon  which  the  verdict  set  aside  was  based  demanded  a  non- 
suit:  90  Ga.  78). 

First  grant  on  gi'ound  of  verdict  contrary  to  charge,  not  reversed  unless 
verdict  demanded  by  evidence  :  72  Ga.  208. 

No  controlling  question  of  law,  trial  judge  did  not  abuse  discretion  in 
granting  first  new  trial:  91  Ga.  97. 

$5625.  §5586.   (4284.)  Decision  shall  be  entered  on  minutes.     The  decision 

in  each  case  shall  be  entered  on  the  minutes,  and  it  shall  be  within 
the  power  of  the  Supreme  Court  to  award  such  order  and  direction 
to  the  cause  in  the  court  below  as  may  be  consistent  with  the  law  and 
justice  of  the  case. 

Section  cited  and  construed:  51  Ga.  74-76;  58/324-328;  49/18;  62/346,  347; 
64/684;  see  also,  as  to  the  power  of  the  Supreme  Court,  61  Ga.  529. 

See  notes  to  section  5498  (2). 

Cited,  to  show  purpose  of  the  law  to  terminate  suits :  70  Ga.  838. 

Supreme  Court  may  finally  dispose  of  case  and  prevent  unnecessary  protrac- 
tion of  litigation  :  74  Ga.  48  ;  citing  70  Ga.  838 ;  see  also  91  Ga.  693. 

Verdict  upheld,  with  direction  to  court,  where  complete  equity  can  thus  be 
done :  65  Ga.  406. 

New  trial  ordered  unless  plaintiff  would  make  certain  disclaimer :  68  Ga. 
412.. 

Judgment  affirmed  with  direction  that  plaintiff  write  off  part  as  forfeiture 
for  usury  :  65  Ga.  265. 

Requiring  plaintiff  to  write  off  judgment  induced  by  erroneous  charge :  65 
Ga.  593. 

Consent  settlement  effectuated  by  judgment  in  Supreme  Court :  71  Ga.  780. 

New  trial  granted  unless  the  plaintiff  would  dismiss  as  to  one  defendant, 
although  superior  court  could  not  have  so  granted  new  trial  on  terms:  68 
Ga.  605. 

Case  sent  back  with  direction  to  amend  decree  so  as  to  enjoin  ejectment 
suit,  and  confirm  title  upon  payment  of  money:  67  Ga.  122,  132. 

Leave  to  amend  granted :  71  Ga.  103. 

Directions  given  as  to  bond  and  amendment :  72  Ga.  30. 

Case  meritorious  on  substantial  facts,  nonsuit  affirmed  because  appropriate 
relief  not  prayed,  sent  back  with  privilege  of  amending:  95  Ga.  97. 

New  trial  ordered,  unless  plaintiff  agreed  to  run  line  from  south  edge  of 
defendant's  road,  and  to  correct  verdict  accordingly  :  70  Ga.  513. 

Supreme  Court  cannot  order  exceptions  pendente  lite  to  be  filed  where  case 
below  was  dismissed  voluntarily  as  to  one  defendant:  71  Ga.  84. 

After  remitter  received  below,  Supreme  Court  cannot  give  direction  or  rein- 
state writ  of  error:  71  Ga.  84. 

Case  prematurely  carried  to  Supreme  Court,  bill  of  exceptions  dismissed 
with  direction  to  try  merits  of  case:  75  Ga.  883,  884. 

Judgment  of  lower  court  affirmed,  with  direction  :  77  Ga.  232. 

Superior  court  bound  by  former  decision  of  Supreme  Court,  in  same  case : 
77  Ga.  102. 

Order,  obviously  inaccurate,  will  be  corrected  by  direction:  84  Ga.  234. 
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Direction  in  trover  case,  where  defendants  had  made  payments,  but  failed 
to  set  them  up  at  trial,  allowing  discharge  of  judgment  upon  payment  of  plain- 
tiff's debt,  with  interest,  costs,  etc. :  87  Ga.  230. 

Direction  given  that  garnishee  be  allowed  to  amend  answer  within  ten  days 
after  entry  of  remitter:  92  Ga.  636. 

Third  verdict,  in  personal-injury  case,  set  aside,  and  case  directed  dismissed, 
Supreme  Court  not  thinking  case  meritorious  on  facts  :  91  Ga.  687. 

Facts  agreed  upon,  Supreme  Court  directs  final  judgment:  95  Ga.  376. 

New  trial  would  be  fruitless,  and  direction  given  to  dismiss  affidavit  of  for- 
gery improperly  making  issue :  92  Ga.  230. 

Deed  held  forgery,  and  main  case  nonsuited,  new  trial  on  issue  of  forgery, 
judgment  of  nonsuit  directed  set  aside :  95  Ga.  730. 

§5587.   (219.)    Two  judges  must  concur.     The  concurrence  of  two  of 
said  judges  is  necessary  to  make  a  reversal,  or  to  grant  any  order    Su^f5 '  7^" 
disturbing  the  judgment  of  the  court  below;  and  when  only  two  pre- 
side in  a  cause,  and  they  disagree  as  to  the  reversal  or  as  to  said 
order,  the  judgment  stands  affirmed. 

Stated :  28  Ga.  38P  ;  36/272 ;  20/698. 

85588.   (217.)  Decision  of,  how  reversed.    A  decision  concurred  in  bv  Actsi858, 
three  judges  cannot  be  reversed  or  materially  changed,  except  by  a  ^J)      yL  ~  /*'■ 
full  bench,  and  then  after  argument  had,  in  which  the  decision,  by       / 
permission  of  the  court,  is  expressly  questioned  and  reviewed;  and 
after  such  argument,  the  court  in  its  decision  shall  state  distinctly 
whether  it  affirms,  reverses  or  changes  such  decision. 

Unanimous  judgment  is  as  binding  as  an  act  of  the  legislature:  59  Ga.  54. 
On  Act  of  1858 :  28  Ga.  597.  Decision  of  full  bench  converted  into  statute  by 
the  Act  of  1858,  page  74:  30  Ga.  202;  59/54.  What  can  be  reviewed:  38  Ga. 
195.    Stare  decisis,  section  cited  and  approved:  60  Ga.  253. 

Cited :  70  Ga.  254 ;  see  also  75  Ga.  614. 

Stare  decisis:  67  Ga.  647. 

Stare  decisis,  doctrine  considered  and  applied :  95  Ga.  207 ;  73/501. 

Of  two  conflicting  decisions  by  full  bench,  the  first  not  being  reviewed, 
which  prevails  ?  70  Ga.  434. 

Two  judges  cannot  modify  or  reverse  former  decision  by  them:  70  Ga.  434. 

Decision  by  full  bench  not  reversible  by  two  judges :  72  Ga.  367. 

Ruling  by  full  bench  reversed  only  by  full  bench  ;  majority  of  court  not 
enough :  74  Ga.  358. 

Obiter  dictum  not  binding:  77  Ga.  636. 

Long  standing  decision  that  comptroller  may  transfer  execution,  not  re- 
versed, though  unsound  :  84  Ga.  772. 

Judgment  of  Supreme  Court  affirming  or  reversing  court  below,  not  subject 
to  review  by  Supreme  Court:  65  Ga.  499. 

Principle  of  a  decision  may  be  reviewed  and  reversed  in  another  case,  but 
must  control  the  particular  case :  68  Ga.  312. 

Reversal  does  not  relate  back  and  render  void  superior-court  judgment  fol- 
lowing case  reversed :  93  Ga.  739. 

§5589.  (4283.)  Rule  when  the  judges  differ.      If  the  court  is  not  AceJg'50_ 
unanimous  in  its  decisions,  the  judges  shall  deliver  the  opinions  seri-  A°  t^1858' 
atim,  but  they  shall  not  be  required  to  write  them  out.     The  opinion 
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of  the  majority  shall  decide  each  question.  If  but  two  judges  pre- 
side, and  they  are  divided  in  opinion,  the  cause  shall  be  reargued  be- 
fore the  remaining  judge  with  a  full  bench,  before  the  term  closes,  if- 
possible.  If  not  possible,  the  judgment  of  the  court  below  shall 
stand  affirmed,  upon  the  certificate  of  the  fact  of  the  division  of  the 
court,  unless  the  judge  is  absent  from  providential  cause,  in  which 
event  the  cause  shall  stand  continued. 


ARTICLE  8. 

RECORD  AND  COSTS. 

Actbb44!54       §5590.   (4289.)    Transcripts  to  be  filed.     The  transcript  of  the  record 

^5625,'55i2.  shall  not  be  recorded  by  the  clerk  of  the  Supreme  Court,  but  shall 

be  carefully  labeled  and  filed,  so  as  to  be  easily  found  when  needed. 

ACobb425i  §5591.  (4290.)  Attorney  liable  for  costs .  The  attorney  representing 
$|^g3' 6881,  the  plaintiff's  cause  shall,  in  all  cases,  be  responsible  for  the  costs 
in  the  Supreme  Court.  If  there  is  a  judgment  of  reversal,  the  plain- 
tiff in  error  shall  be  entitled  to  a  judgment  for  the  amount  of  such 
costs  against  the  defendant  in  error,  so  soon  as  the  remitter  is  re- 
turned to  the  court  below. 

Aliter,  formerly :  25  Ga.  604.  When  may  withdraw  the  record  to  save  costs, 
on  motion  to  dismiss :  40  Ga.  492.  Conditional  affirmance  of  judgment  of  court 
below,  when  does  not  entitle  plaintiff  to  costs  in  the  lower  court :  46  Ga.  454. 
Upon  reversal,  however,  of  the  decision,  the  plaintiff  in  error  entitled  to  the 
costs  incurred  in  the  Supreme  Court:  56  Ga.  456;  59/197.  Where  attorney  not 
relieved  from  liability  in  case  in  Supreme  Court  because  his  sickness  pre- 
vented the  filing  of  the  pauper  affidavit:  66  Ga.  755;  see  also  Rule  14  of  the 
Supreme  Court. 

Pauper  affidavit  not  conforming  to  statute,  counsel  for  plaintiff  in  error 
liable  for  Supreme  Court  costs :  69  Ga.  661. 

$5512.  §5592.   (4291.)   Taxing  costs.     At  the  close  of  each  judgment  on  the 

minutes,  the  clerk  shall  tax  his  costs,  subject  to  revision  by  the 
judges  of  the  Supreme  Court,  and  the  costs  so  taxed  shall  be  entered 
as  a  part  of  the  remitter. 

Fees  regulated :  20  Ga.  522.  See  Rules  of  Supreme  Court,  order  carrying 
out  provisions  of  the  Constitution  of  1877  as  to  costs. 

Full  costs  taxed  on  cross-bill  of  exceptions,  as  well  as  on  direct  bill  of  ex- 
ceptions: 55  Ga.  639. 

Verdict  for  defendants  in  suit  on  note,  not  reversed  because  verdict  not 
against  defendants  not  resisting  and  not  parties  to  bill  of  exceptions:  69 
Ga.  47. 

Ordinarily  reversal  carries  costs  in  favor  of  the  plaintiff  in  error,  but  here 
superior-court  judgment  for  costs  against  plaintiff  in  error  was  proper  and  is 
affirmed :  79  Ga.  487. 
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§5593.   Costs  in  dismissed  cases.      When  any  cause  in  the  Supreme  Actsy.882-3, 
Court  of  this  State  shall  be  withdrawn  or  dismissed,  the  cost  to  be^5881- 
paid  by  the  plaintiff  in  error  shall  not  exceed  six  dollars  and  twenty- 
five  cents. 


ARTICLE  9. 

JUDGMENT    AND    REMITTITUR. 

§5594.   (4286.)  Damages  in  cases  of  affirmance.     Ten  per  cent,  dam- A^*^4^50 
ages  may  be  awarded  by  the  Supreme  Court  upon  any  judgment  for$4473- 
a  sum  certain,  which  has  been  carried  to  the  said  court,  and  there 
affirmed:  Provided,  in  their  opinion,  the  cause  was  taken  up  for  delay 
only,  and  it  shall  be  so  entered  in  the  remittitur. 

Application  for  certificate  to  prevent  damages  under  the  Act  of  1845:  8  Ga. 
436;  31/265.  Where  writ  of  error  dismissed  in  the  Supreme  Court  and  no 
damages  recoverable  in  court  below :  9  Ga.  112.  Ten  per  cent,  damages 
awarded  for  taking  the  case  to  the  Supreme  Court,  for  delay:  39  Ga.  591 ; 
40/157,  213,  94;  42/233;  46/268,  643;  48/631.  As  it  was  not  for  a  money  judg- 
ment, plaintiff  in  error  might  withdraw  the  record  to  avoid  the  ten  per  cent, 
for  delay :  45  Ga.  316 ;  62/172.  When  not  in  favor  of  defendant  in  error  in  an 
action  of  trover:  52  Ga.  487.  When  not  to  claimant:  62  Ga.  172.  Not  where 
there  was  no  judgment  in  the  record  :  57  Ga.  600. 

Counsel's  advice  to  client  to  except,  will  not  protect  against  damages :  68 
Ga.  287. 

Damages  refused  with  hesitation  :  68  Ga.  623. 

Damages  denied  :  68  Ga.  293. 

Where  damages  not  awarded  :  76  Ga.  102. 

A  case  which,  "while  it  may  approach,  does  not  quite  reach"  the  point 
where  damages  would  be  proper':  78  Ga.  46. 

Almost  a  case  for  awarding  damages :  78  Ga.  298. 

Did  not  sufficiently  appear  that  motive  of  plaintiff  in  error  was  delay  only, 
to  authorize  damages :  65  Ga.  604. 

Damages  for  delay,  not  awarded,  unless  court  satisfied :  77  Ga.  576. 

Damages  not  given  unless  delay  sole  cause:  77  Ga.  701. 

Unless  "judgment  for  sum  certain,"  no  damages:  95  Ga.  570. 

Damages  awarded  :  69  Ga.  754  ;  68/65,  158,  286,  287,  291,  296,  297,  619  ;  72/195  ; 
73/94;  41/125. 

Damages  awarded  against  sheriff  in  rule  for  not  collecting yL  fa.:  73  Ga.  236. 

Damages  awarded  for  frivolous  appeal :  77  Ga.  89. 

No  good  cause  for  exception  and  no  appearance  for  plaintiff,  damages 
awarded  :  65  Ga.  637. 

Plaintiff  not  appearing,  and  no  merit  in  bill  of  exceptions,  record  opened, 
judgment  affirmed,  and  damages  awarded:  91  Ga.  192. 

An  appeal  is  frivolous  and  intended  for  delay,  when  without  merit  and  en- 
tered to  postpone  collection  of  debt :  86  Ga.  9. 

§5595.    When  opinion  is  to  be  transmitted  to  court  below.     Where  a  A^  ^J887' 
further  hearing  of  the  cause  is  to  follow  in  the  lower  court,  the  clerk  $5491- 
of  the  Supreme  Court  shall,  without  charge,  as  soon  as  the  opinion 
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is  written  out,  transmit  a  copy  thereof  to  the  clerk  of  the  lower 
court,  where  the  same  shall  remain  on  file  for  the  information  of 
the  court  and  parties. 

§5596.  Supreme  Court  to  instruct  clerk  as  to  transmission.  The  Su- 
preme Court,  on  rendering  its  decision  in  any  case,  shall  instruct 
the  clerk  whether  the  case  comes  within  the  terms  of  the  preceding 
section,  and  a  note  of  such  instructions  shall  be  entered  on  the  min- 
utes of  the  court. 

ACobb!455.  §5597.  (4285.)  Remitter.  The  decision  of  the  court,  and  any  direc- 
$$5626, 5491.  {.jon  awar(}eci  in  the  case,  shall  be  certified  by  the  clerk  to  the  court 
below,  under  the  seal  of  the  Supreme  Court,  and  shall  be  respected, 
and  in  good  faith  carried  into  full  effect,  by  the  superior  court.  The 
remitter  shall  contain  nothing  more,  except  the  costs  paid  in  the 
Supreme  Court. 

When  plaintiff  could  amend  his  writ  so  as  to  correspond  with  the  proof  on 
the  return  of  the  remittitur:  28  Ga.  29.  Cannot  by  dismissing  the  case  get  rid 
of  the  consequences  of  the  remittitur  not  then  entered :  61  Ga.  680-687.  Sec- 
tion cited,  where  the  remittitur  was  allowed  to  be  entered  nunc  pro  tunc:  62  Ga. 
544. 

Remitter  lost  before  entered  on  minutes  of  court  below,  certified  copy  of 
decision  spread  on  minutes  and  case  proceeded  with :  67  Ga.  240. 

When  no  direction  awarded,  grant  of  new  trial  requires  hearing  de  novo; 
new  facts  may  be  shown :  70  Ga.  362. 

Where  new  trial  ordered  unless  plaintiff  will  write  off  from  verdict,  which 
he  did,  defendant  was  entitled  to  recover  no  more  costs  than  those  of  Supreme 
Court  and  of  transcript :  70  Ga.  513. 

Duty  of  superior  court  to  carry  out  such  direction :  70  Ga.  513. 

A  good  compliance  with  direction  here :  70  Ga.  513. 

After  remitter  returned  and  made  judgment  of  court  below,  too  late  to 
allow  exceptions  :  72  Ga.  192. 

Error  to  dismiss  an  action  directed  by  Supreme  Court,  as  premature,  be- 
cause commenced  before  remitter  entered :  80  Ga.  486. 

Jurisdiction  of  Supreme  Court  ceases  when  remitter  sent  down  and  received 
below :  71  Ga.  85. 

At  any  time  during  term  Supreme  Court  can,  for  good  cause,  order  with- 
drawal of  remittitur  and  issue  new  one:  94  Ga.  732;  see  also  90  Ga.  197. 

Overruling  demurrer  reversed,  plaintiff  allowed  to  amend  before  remittitur 
made  judgment  below:  92  Ga.  706;  91/338. 

Case  cured  by  amendments  as  suggested :  95  Ga.  286. 

Not  so  where  demurrer  sustained  by  court  below,  which  is  affirmed  by  Su- 
preme Court :  87  Ga.  646  ;  see  also  28  Ga.  29  ;  47/500 ;  34/555  ;  29/694. 

Case  dismissed  on  demurrer  in  superior  court  for  amendable  defect ;  deci- 
sion affirmed  by  Supreme  Court ;  case  saved  by  amendment  before  remittitur 
made  judgment  below :  93  Ga.  724 ;  compare  45  Ga.  195 ;  62/542 ;  87/646,  and 
93  Ga.  738. 

Effect  of  reversing  judgment  making  new  party  defendant  is  to  set  aside 
verdict  against  new  defendant:  92  Ga.  124. 

$5350,  §5598.   (4287.)  Judgment  affirmed,  execution  at  once.     If  the  judg- 

ment below  is  affirmed,  upon  filing  the  remitter  with  the  clerk  of 
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the  superior  court  in  vacation,  the  supersedeas  shall  cease,  and  exe- 
cution shall  issue  at  once  for  the  amount  of  the  original  judgment. 

Execution  at  once  for  original  amount  of  the  judgment :  45  Ga.  82 ;  61/257, 
258.  And  may  proceed  against  the  property  of  either  principal  or  surety  :  57 
Ga.  68.  Injunction  refused,  execution  may  proceed  as  soon  as  the  remittitur  in 
the  clerk's  office :  59  Ga.  604. 

Cited :  71  Ga.  87. 

§5599.   (3215.)    Extraordinary  orders  enforced  by  lower  court,  when.^*™™* 
When  judgments  are  rendered  in  injunction  or  other  extraordinary  $$4323,4320. 
cases,  the  judges  of  the  superior  court  are  clothed  with  the  power  to 
give  immediate  effect  to  them  either  in  term  or  vacation. 

Injunction  being  denied,  the  remittitur  can  proceed  as  soon  as  is  filed  in 
clerk's  office  below :  59  Ga.  604. 

General  Note  on  Eleventh  Title. 

Notes  from  Code  of  1882  : 

Act  of  1858,  to  make  uniform  the  decisions  of  the  Supreme  Court,  prospec- 
tive in  its  operation  :  28  Ga.  597. 

Act  of  1877 :  See  59  Ga.  369  ;  64/450 ;  59/878. 

Admissions  stated  in  charge,  Supreme  Court  takes  as  true:  58  Ga.  559. 

Affidavits  used  on  hearing  application  for  injunction  must  be  set  forth  in  the 
bill  of  exceptions,  or  be  otherwise  identified  by  the  chancellor:  60  Ga.  595; 
59/624;  43/67;  51/215. 

Amendments,  discretion  of  circuit  courts  not  controlled  in  refusing  to 
amend  judgment  after  fourteen  years:  2  Ga.  341.  Under  Act  of  1850,  all  de- 
fects in  bill  of  exceptions,  writ  of  error  and  citations  may  be  amended  instanter: 
8  Ga.  317.  Plaintiff  in  error  may  amend  by  the  record  and  insert  names  of  par- 
ties sued  :  12  Ga.  270. 

Arbitrator,  when  case  was  referred  to  circuit  judge  as  arbitrator,  rather 
than  as  judge,  writ  of  error  dismissed  :  15  Ga.  561 ;  30/672. 

Argument,  extra  time  for,  must  be  asked  before  argument  begins:  41  Ga. 
439. 

Assignment  of  error,  party  entrapped  to  join  issue  on,  should  move  to  with- 
draw joinder:  25  Ga.  244.  So  indefinitely  stated  as  to  leave  court  in  doubt, 
cannot  be  considered  :  47  Ga.  101.  Sufficient  assignment  of  error  in  certiorari 
case :  44  Ga.  16.  Sufficient  to  say  "defendant  excepts"  :  43  Ga.  338.  What  not 
sufficient:  41  Ga.  414;  45/283;  47/101;  49/263;  58/140;  60/359. 

Authority,  what  adjudications  are,  in  this  State :  11  Ga.  500. 

Award,  party  seeking  to  set  aside,  on  ground  of  its  being  contrary  to  evi- 
dence, must  set  forth  all  the  evidence :  44  Ga.  585 ;  47/10. 

Bargain  between  the  parties,  as  to  manner  of  trial,  Supreme  Court  can  take 
no  notice  of:  22  Ga.  104. 

Bill  of  exceptions,  notice  of  filing  of,  not  sufficient ;  must  be  notice  of  sign- 
ing and  certifying :  6  Ga.  380.  Where  there  was  variance  between,  and  motion 
for  new  trial :  19  Ga.  1.  No  ground  of  equity  that  counsel  misrepresented  con- 
tents of:  25  Ga.  244.  When  ambiguous,  etc.,  safer  course  to  remand  case  for 
new  trial :  30  Ga.  287.  Rule  against  sheriff  for  money  and  attachment  for  not 
paying  over,  may  be  joined  in  one  bill  of  exceptions :  42  Ga.  83.  When  lost, 
certified  copy  established  in  lieu:  41  Ga.  85.  Admissions  in,  may  justify  af- 
firmance :  44  Ga.  26.  Certified  copy  withdrawn  :  45  Ga.  312.  No  entry  of  serv- 
ice on,  can  be  dismissed :  45  Ga.  316.  Should  specify  the  portion  of  the  charge 
excepted  to:  46  Ga.  19.  Various  rulings,  as  to:  54  Ga.  695,  700.  Not  signed  by 
110 
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counsel  or  party,  dismissed:  56  Ga.  529;  58/604.  Where  goes  over  to  next 
term  of  Supreme  Court  under  the  Act  of  1877:  59  Ga.  878.  Where  judge  died 
before  certifying  bill  of  exceptions,  and  authentication  under  section  4255:  59 
Ga.  235. 

Book  accounts,  when  abstract  of,  necessary  part  of  the  record:  48  Ga.  542. 

Brief  of  evidence  approved  by  the  court  or  agreed  on  by  counsel,  must  be 
filed,  and  the  approval  or  agreement  entered  on  the  minutes :  1  Ga.  252 ;  5/399  ; 
47/473.  Not  required  to  be  entered  on  the  minutes,  but  must  be  filed:  7  Ga. 
436.  Best  mode  of  making  out :  8  Ga.  111.  Documentary  evidence  must  be  at- 
tached: 8  Ga.  111.  Agreement  as  to  brief  of  evidence  entered  nunc  pro  tunc: 
10  Ga.  93.  Approval  inferred  from  entry  on  the  minutes:  15  Ga.  507,  508.  Right 
and  duty  of  judge  to  revise :  18  Ga.  534.  When  not  approved  or  agreed  on  till 
next  regular  term  of  the  court,  by  order  of  the  judge :  20  Ga.  762.  Agreed 
upon  by  counsel,  sufficient:  25  Ga.  158;  41/577.  Failure  to  file  when  motion 
is  made,  how  cured:  30  Ga.  249.  Where  after  motion  for  new  trial  was  made 
and  the  judge  who  heard  the  case  went  out  of  office  before  certifying  the  brief 
of  evidence,  his  successor  committed  no  error  in  refusing  new  trial:  38  Ga. 
594.  Must  be  identified  by  the  signature  of  the  judge:  40  Ga.  546.  Order  ex- 
tending time  to  make  out  brief  of  evidence:  41  Ga.  60.  "Believe  this  brief  of 
evidence  correct,"  sufficient  approval  by  the  court:  41  Ga.  316.  Granting  rule 
nisi,  presumptive  approval  of:  41  Ga.  577;  see  also  44  Ga.  266,  605,  639.  In 
murder  case  brief  of  evidence  not  sent  up,  time  given  to  procure  it:  45  Ga.  58. 
Bill  of  exceptions  must  show  brief  of  evidence  approved  by  the  court :  48  Ga. 
124 ;  55/584 ;  56/530 ;  59/624.  What  approval  of  brief  of  evidence  sufficient :  41 
Ga.  316 ;  48/124,  556  ;  58/346 ;  60/20,  322.  Agreed  statement  of  facts,  or  approved 
brief  of  evidence,  not  properly  identified  by  court,  and  writ  of  error  dis- 
missed :  60  Ga.  60,  322,  595.  Brief  of  evidence  amendable  while  motion  for 
new  trial  is  pending:  61  Ga.  419.  Oral  evidence,  not  incorporated  in  brief  of 
evidence,  cannot  be  considered  in  a  motion  for  new  trial:  62  Ga.  175. 

Certificate  of  clerk  to  bill  of  exceptions  must  be  that  it  is  the  true  original : 
44  Ga.  578,  587 ;  59/60.  When  judge  omitted  to  sign  certificate :  43  Ga.  308. 
Not  in  form,  writ  of  error  dismissed:  54  Ga.  695.  Need  not  be  literally  as  in 
Code:  58  Ga.  461.  Of  clerk,  not  signed,  writ  dismissed:  53  Ga.  552.  Blank  cer- 
tificate signed,  date  of:  51  Ga.  217. 

Charge  of  court,  portion  of,  excepted  to,  must  be  specified :  14  Ga.  404.  To 
be  taken  in  reference  to  the  subject  to  which  it  relates :  22  Ga.  418.  Being  col- 
lectively right,  new  trial  not  granted,  though  some  isolated  part  be  wrong:  41 
Ga.  187.  Divided  up  and  numbered,  good  assignment  of  error,  to  say  court 
erred  in  paragraphs  as  numbered:  43  Ga.  569.  Cannot  be  excepted  to,  on  ex- 
ception to  granting  a  new  trial :  45  Ga.  314.  Refusal  of  request  to  charge  must 
be  verified  by  the  court:  57  Ga.  151;  58/61. 

Claim  interposed,  proper  party  in  writ  of  error,  when  judgment  is  trans- 
ferred :  15  Ga.  89.  Withdrawn,  there  remains  no  case  on  which  appeal  can  be 
taken  to  Supreme  Court :  33  Ga.  205. 

Continuance,  improper  granting  or  refusal  of,  ground  for  writ  of  error:  3 
Ga.  185 ;  but  see  24  Ga.  169 ;  25/146.  New  trial  granted  when  continuance  re- 
fused by  circuit  court:  5  Ga.  48.  When  decision  of  court  refusing,  is  excepted 
to,  grounds  of  the  motion  must  be  stated :  22  Ga.  403.  Writ  of  error  founded 
on  the  granting  of  a  continuance  will  be  dismissed :  24  Ga.  169.  Discretion  of 
court  in  granting,  not  interfered  with,  unless  manifestly  abused:  42  Ga.  403; 
40/135  ;  44/102  ;  44/593 ;  45/644 ;  47/598. 

Copy  of  lost  paper  established  where  clerk  certified  original  was  sent  up :  7 
Ga.  181. 
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Costs,  writ  of  error  not  dismissed  because  record  does  not  show  payment  of, 
in  court  below :  6  Ga.  587.  Superior-court  clerk  not  entitled  to  costs  for  tran- 
script before  sending  to  Supreme  Court:  12  Ga.  618.  Supreme  Court  may  ad- 
judge costs  either  way :  32  Ga.  499.  When  plaintiff  in  error  may  withdraw 
record  to  save  costs :  40  Ga.  492,  493.  Rule  as  to  costs  when  judgment  of  court 
below  is  affirmed,  provided  plaintiff  "write  off"  portion  of  verdict:  46  Ga.  454. 

Counsel,  when  decision  of  presiding  judge  not  controlled  as  to  how  far  re- 
marks of  counsel  are  warranted  by  the  evidence :  27  Ga.  649. 

Court  and  counsel,  Supreme  Court  will  not  review  what  transpires  privately 
between,  in  court-room:  33  Ga.  56. 

Courts  and  juries,  Supreme  Court  is  ever  vigilant  in  upholding  the  powers 
of  the  former  and  in  protecting  the  rights  and  privileges  of  the  latter:  11  Ga. 
461. 

Demurrer,  writ  of  error  to  revise  judgment  on,  where  one  party  was  not 
served  with  an  amendment:  16  Ga.  47.  Judgment  of  court  overruling  de- 
murrer to  bill,  not  proper  for  consideration  of  Supreme  Court  in  case  under 
Act  of  1870:  44  Ga.  634;  45/134. 

Defendant  in  error  entitled  to  insist  in  reviewing  court  on  all  grounds  in- 
sisted on  in  lower  court:  20  Ga.  762;  22/610. 

Diminution  of  record  suggested,  case  continued :  3  Ga.  82. 

Discretionary  power  of  circuit  courts  not  interfered  with,  unless  exercised 
in  an  illegal,  unjust  or  arbitrary  manner:  3  Ga.  117  ;  36/595.  Every  discretion 
of  the  court  is  a  legal,  not  an  arbitrary  one :  24  Ga.  474.  Rule  of  equity  that 
discretion  of  court  will  not  be  disturbed  does  not  apply  to  misapprehension  of 
documentary  evidence :  35  Ga.  47. 

Error  will  not  lie  to  decision  of  court  below  where  party  subsequently  to  de- 
cision voluntarily  dismisses  his  case :  7  Ga.  79,  227.  Ground  of,  not  certified  by 
the  court,  not  considered :  24  Ga.  155.  Immaterial,  committed  by  the  court  but 
finding  of  the  jury  satisfactory,  judgment  not  reversed,  unless:  24  Ga.  445. 
Alleged  grounds  of,  must  be  identified  by  the  judge  as  true:  46  Ga.  159.  Im- 
material errors  not  considered  :  44  Ga.  215  ;  45/521 ;  47/101 ;  50/144. 

Evidence,  aliunde  the  record,  not  permitted  to  show  appeal  bond  was  given  : 
2  Ga.  439.  Objections  to  admissions  of,  on  specified  grounds  considered  a 
waiver  of  grounds  not  specified :  20  Ga.  135.  Brief  of,  must  be  identified  by 
the  signature  of  the  judge :  40  Ga.  546 ;  43/175  ;  47/473  ;  60/60,  595.  When  part 
of,  was  set  out  in  the  record  and  not  in  the  bill  of  exceptions,  held  sufficient: 
41  Ga.  547.  Bill  of  exceptions  not  containing,  judge  should  not  certify:  45 
Ga.  317.  When  sufficient,  attached  as  an  exhibit  to  bill  of  exceptions:  58  Ga. 
346.  When  left  out,  may  be  put  in  by  consent  in  Supreme  Court :  43  Ga.  517. 
May  be  embodied  in  bill  of  exceptions :  58  Ga.  346 ;  60/20.  Practice  as  to  ap- 
proval and  certifying:  41  Ga.  412,  419;  58/346;  60/20,  322,  537;  61/281,  337. 

Exceptions,  better  that  grounds  of  exceptions  should  be  stated  to  court  be- 
low, but  still  not  lost  unless  waivable:  23  Ga.  371.  Must  be  plainly  and  dis- 
tinctly set  forth  in  the  record:  24  Ga.  591.  To  admission  of  evidence,  should 
show  grounds :  47  Ga.  101 ;  56/444.  Exceptions  to  decree  as  contrary  to  law 
and  evidence,  must  show  wherein,  when  new  trial  not  moved  for:  60  Ga.  407. 
Exceptions  not  made  in  court  below,  not  heard  in  Supreme  Court :  47  Ga.  445 ; 
54/538 ;  56/571 ;  58/122 ;  59/709  ;  22/574. 

Ex  parte  cases,  no  provision  for  hearing  of,  in  Supreme  Court:  29  Ga.  33. 

Facts,  Supreme  Court  bound  by,  as  certified  to  by  judge:  47  Ga.  25.  When 
submitted  to  judge  in  the  lower  court:  25  Ga.  154. 

Habeas  corpus  growing  out  of  imprisonment  for  contempt  for  restoration  of 
personal  property,  writ  of  error  lies  for  either  party  in:  24  Ga.  379.  Cannot 
be  dismissed  because  illegal  sentence  expired :  55  Ga.  435. 
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Injunction,  no  writ  of  error  to  decision  of  a  motion  as  to  injunction  will  be 
heard  while  cause  is  pending  below:  41  Ga.  421. 

Joint  defendants,  judgment  against  one  being  dead  at  time,  reversed  as  to 
all :  3  Ga.  104. 

Judgment,  effect  of  reversal  of,  as  to  acts  under  it  and  judgments  depend- 
ent on  it :  4  Ga.  202,  323  ;  14/89  ;  15/91 ;  24/397.  Defendant  in  error  may  pray 
for  affirmance  of  judgment  when  there  is  no  appearance  for  plaintiff  in  error: 
7  Ga.  1 ;  42/233.  Judgment  affirmed  where  proper  decree  was  made,  although 
bad  reason  given  for  it :  11  Ga.  160.  Judgment  affirmed  for  want  of  represent- 
ative of  deceased  party :  45  Ga.  313.  When  party  through  ignorance  fails  to 
comply  literally  with  judgment  of  Supreme  Court,  no  advantage  shall  be  taken  : 
32  Ga.  499.  Judgment  of  the  Supreme  Court  is  final  and  conclusive  ;  the  opin- 
ion of  the  court  on  the  law  of  a  case  may  be  overruled:  38  Ga.  195.  Where 
error  for  court  below  to  refuse  to  charge  in  language  of  judgment  of  Supreme 
Court:  44  Ga.  383.  Judgment  of  court  below  not  reversed  if  right  on  any 
ground  apparent  in  the  record  :  44  Ga.  16.  Eeversed  by  consent  of  parties :  43 
Ga.  178.    Affirmed  by  consent  of  parties :  43  Ga.  176. 

Jurisdiction,  original,  Supreme  Court  has  none:  36  Ga.  442. 

Motion  to  dismiss  in  Supreme  Court  for  want  of  filing  bill  of  exceptions  in 
clerk's  office  below,  too  late  when :  45  Ga.  108. 

Newly  discovered  evidence,  as  to  granting  new  trial  for:  3  Ga.  310.  When 
not  for :  25  Ga.  182. 

New  trial  granted  wrhen  finding  of  two  concurrent  verdicts  were  clearly 
against  the  law :  4  Ga.  193 ;  or  three  verdicts :  60  Ga.  119.  When  Supreme  Court 
will  not  control  discretion  of  circuit  court  in  refusing  new  trial :  9  Ga.  9  ;  37/235, 
258.  Supreme  Court  will  more  reluctantly  control  action  of  superior  court 
when  granting  than  when  refusing  new  trial :  24  Ga.  414 ;  26/164 ;  35/271 ;  36/604  ; 
37/557.  Not  granted  by  Supreme  Court  except  for  error  such  as  might  have 
hurt  party  moving:  29  Ga.  134;  30/278,  485,  686;  42/308.  Supreme  Court  has 
power  to  grant  new  trial  on  terms:  37  Ga.  341 ;  44/179;  45/95;  46/454;  47/329; 
49/76.  When  no  motion  made  for  new  trial  in  court  below :  34  Ga.  339 ;  27/324 ; 
28/25 ;  35/241 ;  36/442.  As  to  motion  for,  after  bill  of  exceptions  had  been  dis- 
missed :  45  Ga.  100.     What  should  appear  in  motion  for  new  trial :  49  Ga.  105. 

Nonsuit,  writ  of  error  does  not  lie  from  voluntary  nonsuit :  9  Ga.  207. 

Opinion  of  Supreme  Court,  when  not  necessary  for  judge  below  to  read:  12 
Ga.  271.  Court  asked  to  deliver,  before  regular  opinion  day,  etc.,  refused:  43 
Ga.  466. 

Parties,  presumption  that  court  below  would  have  required  proper:  39 Ga. 
534.     Proper,  to  writ  of  error:  1  Ga.  495;  10/2;  26/398. 

Punishment,  discretion  of  court  below  as  to,  interfered  with  only  in  extreme 
case:  28  Ga.  576;  35/241. 

Plaintiff  in  error  must  show  affirmatively  that  decision  complained  of  is 
erroneous :  26  Ga.  332. 

Practice  in  court  below,  Supreme  Court  reluctantly  interferes  with:  25  Ga. 
592;  37/335. 

Presumption  as  to  proper  parties :  39  Ga.  534.  Is  in  favor  of  regularity  and 
legality  of  proceedings:  34  Ga.  270;  44/197,  639. 

Record  in  a  cause,  what  it  should  contain:  7  Ga.  258;  27/167.  Minutes  of 
arbitrators  cannot  be  made  apart  of:  25  Ga.  257.  Deficiencies  may  be  sup- 
plied by  recitals  in  bill  of  exceptions :  40  Ga.  702.  Lost  copy  may  be  estab- 
lished, when:  40  Ga.  546;  59/242,  642.  Duty  of  plaintiff  in  error  to  bring  up 
whole  record:  40  Ga.  698.  When  confessed,  etc.,  writ  of  error  dismissed:  41 
Ga.  95.  Failing  to  reach  Supreme  Court  in  time  on  account  of  sickness :  42  Ga. 
175.     Withdrawal  of,  allowed  when :  45  Ga.  316. 
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Remittitur,  amendments  on  return  of:  28  Ga.  29;  45/195;  47/500. 

Reinstated,  cause  was,  when  counsel  was  absent  on  account  of  sickness:  43 
Ga.  168.  When  cause  will  be,  after  dismissal  for  want  of  prosecution  ;  45  Ga. 
291. 

Res  judicata,  doctrine  of,  as  affecting  Supreme  Court:  11  Ga.  459;  21/585; 
27/334;  41/221;  42/41,614;  43/564. 

Rule  25  of  Supreme  Court  directory  as  to  form  merely  :  14  Ga.  285. 

Scire  facias,  general  instructions  as  to  record  in :  61  Ga.  492-496. 

Service,  acknowledgment  of,  anterior  to  certificate  of  judge,  not  good  serv- 
ice :  50  Ga.  87.  Service  by  attorney  must  be  authenticated  by  affidavit  made 
at  the  time :  50  Ga.  90,  483  ;  48/125.  Entry  by  sheriff  or  other  officer,  sufficient 
evidence :  50  Ga.  369.  Service  by  leaving  copy  at  office  of  counsel,  insufficient : 
50  Ga.  369.  Date  of  acknowledgment  of  service  cannot  be  shown  by  proof  ali- 
unde: 50  Ga.  486.  Bill  of  exceptions  dismissed  because  service  too  late:  42 
Ga.  655;  60/594.  Bill  of  exceptions  changed  by  judge  after  service,  must  be 
served  over :  42  Ga.  656.  Service  must  appear  on  bill  of  exceptions :  44  Ga. 
652 ;  45/316 ;  59/666.  Waiver  of  service  after  case  was  reached  in  Supreme 
Court,  not  sufficient:  48  Ga.  126.  Defendants  not  all  served,  writ  of  error  dis- 
missed :  57  Ga.  197.  Counsel  of  party  taking  up  case  cannot  cease  to  be  coun- 
sel so  as  to  avoid  service  of  bill  of  exceptions :  29  Ga.  29. 

Stare  decisis,  doctrine  of,  discussed :  26  Ga.  39,  66. 

Stay  resolution  of  1870  did  not  stop  proceedings  in  Supreme  Court:  40  Ga. 
663. 

Stricken  from  the  docket,  case  was,  when  no  appearance  for  either  party: 
4  Ga.  156. 

Supreme  Court  of  Georgia  is  coequal  and  co-ordinate  with  Supreme  Court 
of  the  United  States :  14  Ga.  439.  As  to  proceedings  in  superior  courts  before 
organization  of  Supreme  Court :  23  Ga.  504. 

Transcript  not  certified  or  sent  up  in  time  prescribed,  writ  of  error  dis- 
missed :  41  Ga.  414 ;  36/519. 

Want  of  prosecution,  when  cause  dismissed  for,  may  be  reinstated:  41  Ga. 
421 ;  43/167,  168. 

Writ  of  error  dismissed  for  non-joinder  of  surety  on  appeal :  3  Ga.  584.  Mo- 
tion to  reinstate,  refused:  4  Ga.  208.  Not  dismissed  because  same  cause  had 
been  before  Supreme  Court :  6  Ga.  207.  Where  to  be  sued  out,  and  when  bill 
against  one  in  different  county :  21  Ga.  125.  Dismissed  as  premature  :  28  Ga. 
519.  Where  returnable  to  wrong  term  of  Supreme  Court:  33  Ga.  Sup.  11. 
Dismissed  when  bill  of  exceptions  was  not  served  :  40  Ga.  510.  Dismissed  for 
failure  to  furnish  copies  of  bills  of  exceptions  as  required  by  Rule  12:  40  Ga. 
492.  Does  not  lie  to  an  ex  parte  order  for  injunction  granted  at  chambers :  40 
Ga.  492.  Motion  to  dismiss  writ  of  error  takes  precedence  over  motion  to  re- 
move to  United  States  Court:  41  Ga.  417.  Dismissed  for  want  of  prosecution: 
44  Ga.  661.  No  second  writ  of  error  allowed  as  to  any  ground  in  original  mo- 
tion for  new  trial:  48  Ga.  541. 

See  notes  to  Chapter  on  New  Trials.  See  also  notes  to  section  1068  et  seq., 
of  Penal  Code. 

Notes  from  decisions  since  Code  of  1882  : 
Act  of  December  22d,  1892,  relative  to  completing  record  in  Supreme  Court, 
etc.,  not  unconstitutional:  92  Ga.  760.  See  section  5536.  Act  of  December 
18th,  1893,  prior  to,  judge  could  not  amend  or  alter  bill  of  exceptions  after 
once  certified  :  93  Ga.  594-596.  Act  of  1893  too  imperfect  for  enforcement,  as  to 
amending  bill  of  exceptions  or  certificate :  95  Ga.  229. 
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Agreement,  effect  given  to  written  agreement,  in  pursuance  of  order  on  mo- 
tion for  new  trial :  77  Ga.  103. 

Amendment,  one  creditor  excepting  to  decision  on  administrator's  bill  to 
marshal  assets,  can  join  other  creditors  by  amendment  in  Supreme  Court, 
without  notice :  68  Ga.  496.  Claimants  here  could  not  be  made  plaintiffs  in 
error  by  amendment  to  the  bill  of  exceptions :  70  Ga.  188.  Amendment  of  bill 
of  exceptions  by  adding  a  reference  to  brief  of  evidence,  allowed,  and  motion 
to  dismiss  overruled :  75  Ga.  653.  Overruling  demurrer  reversed,  plaintiff  al- 
lowed to  amend  before  remittitur  made  judgment  below :  91  Ga.  338 ;  Case  cured 
by  amendments  as  suggested :  95  Ga.  286.     See  notes  to  section  5597. 

Attorney's  brief  not  considered,  where  not  licensed  to  practice  in  Supreme 
Court :  95  Ga.  799. 

Bill  of  exceptions,  improperly  brought  up  as  "fast  bill,"  allowed  withdrawn 
and  made  returnable  to  next  term,  when:  65  Ga.  107.  Bill  of  exceptions  es- 
tablished how,  where  lost  in  transmission:  66  Ga.  249.  Dismissed,  certificate 
showing  recitals  untrue :  67  Ga.  764.  Will  not  consider  three  bills  of  excep- 
tions in  same  case :  77  Ga.  21.  Bill  of  exceptions  containing  important  erasures 
not  identified  by  judge,  writ  dismissed:  74  Ga.  412.  Plaintiff  in  error  must 
suffer  where  bill  of  exceptions  illegible,  and  record  confused  and  mixed :  78 
Ga.  297.  Bill  of  exceptions  by  defendant,  to  refusal  of  new  trial,  dismissed, 
where  bill  of  exceptions  previously  taken  to  overruling  meritorious  demurrer: 
91  Ga.  338.  Bill  of  exceptions  not  dismissed  although  it  did  not  specify  any  of 
record,  and  certificate  did  not  conform  to  Act  of  November  11th,  1889:  93  Ga. 
795. 

Brief  of  evidence,  writ  of  error  dismissed  because  copy  interrogatories  sent 
up  detached  from  brief,  not  properly  authenticated :  66  Ga.  634.  New  trial 
denied  where  brief  of  evidence  confused,  though  weight  seems  against  verdict : 
77  Ga.  91.  No  brief  of  evidence,  Supreme  Court  will  not  review  refusal  to  set 
aside  judgment,  motion  based  upon  facts  outside  the  record:  91  Ga.  197, 198. 
Evidence  being  documentary,  and  carried  to  Supreme  Court  unbriefed,  there 
being  no  question  of  law,  writ  of  error  dismissed  :  91  Ga.  198.  See  notes  to 
sections  5528  and  5488.  Supreme  Court  refused  to  review  facts  of  case ;  evi- 
dence not  properly  briefed:  92  Ga.  574,  685.  Writ  of  error  dismissed  because 
Act  of  1889  not  complied  with,  as  to  briefing  evidence:  93  Ga.  253.  Judge  not 
compelled  by  Supreme  Court  mandamus  to  approve  brief  of  evidence  filed  with 
motion  for  new  trial :  91  Ga.  83 ;  93/254,  255.  See  notes  to  sections  5484  and 
5537. 

Burden  of  proof,  he  who  alleges  error  must  show  it :  79  Ga.  435. 

Certificate  of  clerk,  papers  not  withdrawn  to  have  certification  corrected, 
nor  clerk  required  to  come  into  court  and  correct:  66  Ga.  634. 

Costs,  dismissal  operates  as  affirmance;  hence,  plaintiff  in  error  liable  for 
all  costs :  73  Ga.  105. 

Dismissal,  bill  of  exceptions  excepting  to  judgment  because  court  without 
jurisdiction,  not  dismissed  as  excepting  to  nullity:  65  Ga.  20.  Where  excep- 
tions by  one  side  on  refusal  of  motion  for  new  trial,  and  on  the  other  to  decree 
dismissed,  judgment  and  decree  stand  affirmed:  66  Ga.  545.  Dismissal  for 
failure  of  bill  of  exceptions  to  state  court  or  county  where  case  tried:  66  Ga. 
574.  Writ  of  error  not  dismissed  because  rulings  on  exceptions  of  law  to  mas- 
ter's report  set  out  as  grounds  for  new  trial,  when :  67  Ga.  122.  Writ  of  error 
dismissed  because  bill  of  exceptions  and  brief  for  plaintiff  not  signed,  no  one 
appearing  to  prosecute,  etc. :  92  Ga.  448.  Bill  of  exceptions  dismissed  by  Su- 
preme Court  as  not  conforming  to  Act  of  November,  1889:  92  Ga.  574-576. 

Error,  assignments  of,  not  considered,  some  being  too  general  or  vague, 
others  being  involved  in  mass  of  phraseology  and  irrelevant  facts :  95  Ga.  796. 
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Evidence,  bill  of  exceptions  to  decree  in  equity  not  dismissed  because  not 
contain  or  exhibit  the  testimony :  66  Ga.  621.  Supreme  Court  will  hear  evi- 
dence of  settlement  of  case  by  accord  and  satisfaction,  on  motion  to  dismiss 
therefor.     Makes  no  difference  that  payment  made  under  protest:  80  Ga.  563. 

Exhibits,  judge  failing  to  identify,  bill  of  exceptions  not  withdrawn  from 
superior  court  to  cure  defect :  66  Ga.  142. 

Judge  pro  hac  vice,  appointment  not  appearing,  judgment  reversed,  writ  of 
error  not  dismissed  :  66  Ga.  715. 

Jurisdiction,  where  court  below,  being  without  jurisdiction,  takes  action, 
judgment  will  be  reversed  ;  where  it  refused  to  take  action,  bill  of  exceptions 
to  such  refusal  dismissed :  79  Ga.  487. 

Majority  of  court,  one  of  three  justices  who  heard  cause  argued,  dying, 
survivors  could  decide  it :  78  Ga.  416. 

Motion  to  dismiss,  bill  not  dismissed  on  ground  not  made  in  motion :  77 
Ga.  312.  Motion  to  dismiss,  because  no  brief  of  evidence  in  record,  came  too 
late  when  cause  was  pending  for  decision  only,  but  court  would  discriminate 
between  what  was  and  was  not  in  record :  79  Ga.  209. 

Motion  for  new  trial,  grounds  must  be  certified  on  motion,  or  by  recital  in 
bill  of  exceptions  :  67  Ga.  378  ;  see  also  59  Ga.  295,  436, 653  ;  58/56  ;  48/425.  See 
notes  to  sections  5539  and  5492.  New  trial  granted  on  one  ground  of  mo- 
tion, question  before  Supreme  Court  is  whether  court  erred  in  granting 
motion  on  that  ground:  73  Ga.  88;  citing  70  Ga.  464.  New  trial  not  granted 
where  justice  of  peace,  jury  in  his  court,  and  superior  court  on  certiorari 
all  found  one  way  on  contradictory  testimony:  78  Ga.  297. 

Non-joinder,  writ  of  error  not  disallowed  because  defendant  not  joined  with 
garnishee  :  77  Ga.  312. 

Obiter  dictum  not  binding:  77  Ga.  636. 

Parties,  writ  of  error  dismissed  because  necessary  party  not  served  ;  as  to 
amendment  from  record  making  party  :  66  Ga.  247.  Case  dismissed,  if  some  of 
the  necessary  parties  are  omitted :  70  Ga.  188.  Sheriff  need  not  be  served  in 
money  rule:  70  Ga.  188.  Where,  in  contest  on  money  rule,  sheriff  was  not  nec- 
essary party :  81  Ga.  10.  All  claimants  of  a  fund  distributed  on  money  rule, 
who  are  interested  in  sustaining  the  judgment,  must  be  served :  70 Ga.  188.  Writ 
of  error  dismissed,  because  creditors  decided  against,  in  bill  to  marshal  assets 
of  estate,  did  not  make  other  creditors  parties  to  bill  of  exceptions :  69  Ga. 
277,  757.  Where  affidavit  of  illegality  was  made  by  parties  for  firm,  and  firm 
excepted,  parties  here  and  below  are  not  different,  and  writ  not  dismissed :  73 
Ga.  144.  Verdict  for  defendants  in  suit  on  note,  not  reversed  because  verdict 
not  against  defendants  not  resisting  and  not  parties  to  bill  of  exceptions:  69 
Ga.  47.  One  defendant  may  carry  case  to  Supreme  Court  without  joining 
others  as  plaintiffs  in  error:  75  Ga.  653.     See  notes  to  section  5547. 

Pleadings  treated  in  trial  court  as  sufficient  to  raise  certain  issue,  Supreme 
Court  deals  with  it  accordingly  :  95  Ga.  723. 

Pleas  to  jurisdiction,  striking  pleas  to  the  jurisdiction  on  motion  cannot  be 
reviewed  where  plaintiff  amended  and  defendant  continued :  70  Ga.  728. 

Presumption,  Supreme  Court  presumes  judgment  of  lower  court  correct 
unless  contrary  appears:  77  Ga.  322.  Contrary  not  appearing,  presumed  by 
Supreme  Court  that  judge  in  charge  correctly  stated  plaintiff  made  certain 
admission  :  92  Ga.  245. 

Record,  where  bill  of  exceptions  states  that  certiorari  sustained  on  special 
ground,  but  order  in  record  sustains  certiorari  generally,  latter  controls:  74 
Ga.  408.  Where  recital  in  bill  and  cross-bill  prevailed  over  record :  75  Ga.  470. 
Record  followed  in  preference  to  bill  of  exceptions:  77  Ga.  393.     Record,  none 
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sent  up,  writ  of  error  dismissed  :  67  Ga.  766.  Overruling  motion  for  new  trial 
assigned  as  error,  but  motion  not  specified,  ordered  sent  up  to  complete  rec- 
ord, etc. :  92  Ga.  760. 

Reinstatement,  sole  counsel  absent  because  of  sudden  illness,  dismissed  case 
reinstated  on  motion  made  same  day  ;  another  circuit  entered  upon,  case  con- 
tinued or  heard  by  brief:  81  Ga.  10.  Case  dismissed  for  want  of  prosecution, 
confinement  of  wife  of  counsel  for  plaintiff  in  error  will  not,  in  absence  of  any 
suggestion  of  suddenness,  authorize  reinstatement:  81  Ga.  278.  Plaintiff's 
counsel  not  appearing,  not  reinstated  because  counsel  providentially  absent, 
remittitur  having  been  sent  down :  91  Ga.  43 ;  but  see  91  Ga.  44. 

Res  judicata,  will  not  readjudicate  questions  covered  by  former  bill  of  ex- 
ceptions: 77  Ga.  7. 

Stenographic  report  of  evidence,  court  will  not  look  to,  where  grounds  of 
motion  for  new  trial  not  certified  but  record  referred  to :  75  Ga.  762. 

Supreme  Court,  at  same  term,  may  modify  its  judgment:  91  Ga.  687. 

Supreme  Court  of  United  States,  this  court  will  not  render  its  decision  so 
as  to  give  right  of  appeal  to:  75  Ga.  300. 

Writ  of  error  dismissed  where  necessary  facts  omitted  in  bill  of  exceptions 
though  added  in  judge's  certificate:  75  Ga.  313. 
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I.  ATTORNEYS. 
85600.  Rule  1.  Attorneys,  how  admitted.     Any  member  of  the  bar  ^4407, 5633, 

.  .  ...  4396,  9, 

of  the  superior  courts  may  be  admitted  to  practice  in  this  court  4408-4411. 

.  ...  '.  .  .  Acts  1896, 

by  either  division  thereof  upon  his  written  application  and  the  cer-  p.  42. 
tificate  of  at  least  two  attorneys  of  this  court,  that  he  is  of  good 
private  and  professional  character.     The  oath  required  to  be  taken 
in  open  court  is  as  follows: 

"I  do  solemnly  swear  (or  affirm,  as  the  case  may  be)  that  I  will 
demean  myself  as  an  attorney  or  counselor  of  this  court  uprightly 
and  according  to  law;  and  that  I  will  support  the  Constitution  of 
the  State  of  Georgia  and  the  Constitution  of  the  United  States.  So 
help  me  God." 

On  his  admission,  the  applicant  must  pay  to  the  clerk  a  fee  of  five 
dollars,  and  the  clerk  will  issue  to  him  a  license,  in  proper  form, 
under  the  seal  of  the  court,  as  evidence  of  his  authority  to  practice. 

Upon  any  satisfactory  evidence  in  support  of  their  application,  at- 
torneys of  „any  of  the  courts  of  the  United  States,  or  of  the  highest 
court  of  any  State  or  Territory,  in  good  standing  where  they  reside, 
may  be  admitted  here,  on  taking  the  like  oath  and  paying  a  like  fee 
to  the  clerk.  As  matter  of  comity  or  professional  courtesy,  a  visit- 
ing brother  from  another  State,  or  from  a  Territory,  may,  by  leave 
of  the  court,  be  heard  as  associate  or  even  as  leading  counsel  in  a 
single  case  without  being  admitted  as  a  regular  practitioner.  No 
such  indulgence,  however,  will  be  extended  to  any  attorney  who  is  a 
resident  of  this  State. 

Brief  of  attorney  not  admitted  to  Supreme  Court,  not  considered  by  such 
court :  95  Ga.  799. 


§5601.  Rule  2.  Agreements  or  consents  to  be  in  writing.      In  the  $^77, 5581, 
conduct  of  a  case,  no  agreement  or  consent  will  be  recognized  or  en- 
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forced  which  is  not  reduced  to  writing,  signed  by  the  parties  or  their 
counsel,  and  filed  with  the  clerk. 

See  notes  to  section  5651. 

Consent  not  in  writing  and  disputed,  cannot  be  enforced :  70  Ga.  445. 
Effect  given  to  written  agreement,  in  pursuance  of  order  on  motion  for  new 
trial :  77  Ga.  103. 

§$5576,5581.  §5602.  Rule  3.  Argument.  Argument  is  limited  to  four  hours 
upon  each  case,  two  hours  on  each  side,  unless  by  special  leave  an 
extension  of  time  is  granted,  and  none  will  be  granted  except  on  ap- 
plication made  before  the  argument  of  the  case  is  begun.  Save  when 
section  5581  of  the  Code  applies,  only  two  counsel  on  each  side  will 
be  heard.  The  plaintiff  in  error. opens  and  concludes,  and  on  mo- 
tions the  movant  has  the  like  privilege. 

Additional  time:  Code,  §5576.    Extra  time,  request  for,  should  be  made 
before  argument  begins :  41  Ga.  439. 

Third  parties  may  be  heard  ;  see  section  5581 :  41  Ga.  566. 

§$4419,4427,     85603.  Rule  4.  Personal  remarks.     Personal  remarks  discourteous 

5281.  s  . 

to  opposing  counsel,  or  m  disparagement  of  the  judge  whose  decision 
is  under  review,  are  strictly  prohibited.  In  the  argument  of  cases 
counsel  are  entitled  to  all  the  latitude  necessary  to  a  full  and 
fair  discussion  of  the  legal  and  constitutional  questions  involved  in 
the  assignments  of  error  or  other  matter  before  the  court,  but  they 
must  not  indulge  in  denunciation  of  any  branch  of  the  government, 
State  or  Federal,  nor  call  in  question  the  integrity  or  impugn  the 
motives  of  any  official,  unless  he  is  on  trial  or  otherwise  a  party  to 
the  record,  and  his  official  conduct  is  properly  the  subject  of  scrutiny 
and  adjudication. 
$5488.  §5604.  Rule  5.    Waste  of  time  or  work.     As  time  is  precious  and 

the  necessary  labor  of  the  court  is  excessively  onerous  and  exacting, 
every  attorney  is  under  obligation  not  to  impose  needless  or  unnec- 
essary labor  upon  the  court,  or  waste  its  time  by  means  of  verbosity, 
redundancy,  surplusage  or  irrelevancy,  whether  in  argument,  bills  of 
exceptions,  motions  for  new  trial,  briefs  of  evidence  or  other  doc- 
uments. 

II.  BILLS  OF  EXCEPTIONS  AND  RECORDS. 

$5527.  §5605.  Rule  6.  Bills  of  exceptions.     Bills  of  exceptions  must  be 

plainly  written  or  printed,  and  must  distinctly  specify  the  points  on 
which  error  is  assigned.  Where  the  error  alleged  is  in  the  grant- 
ing or  denying  of  a  new  trial,  one  assignment  of  error  is  sufficient  to 
reach  all  the  grounds  of  the  motion  on  which  the  grant  or  refusal 
was  based.  Counsel,  when  signing  bills  of  exceptions,  or  acknowl- 
edging service  thereof,  will  add  to  their  signatures  their  post-office 
addresses . 
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II.  Bills  of  exceptions  and  records. 

Code,  section  5527,  and  authorities  there  cited.  Assignments  of  error  must 
be  distinct :  49  Ga.  263.  General  exceptions  to  charge,  insufficient :  53  Ga.  678  ; 
58/420 ;  60/78, 82, 107.  Unless  the  whole  charge  is  wrong:  57  Ga.  448.  Methods 
of  bringing  up  evidence  fully  stated :  61  Ga.  492.  What  necessary,  when  judge 
passes  on  law  and  facts :  62  Ga.  106  ;  63/345  ;  61/653  ;  60/20.  Record  confused 
and  unintelligible:  62  Ga.  187;  65/751.  Blank  left  in:  59  Ga.  201.  Immaterial 
evidence :  41  Ga.  617. 

Assignment  of  error  that  special  plea  stricken,  not  considered  by  Supreme 
Court,  there  being  no  such  plea  in  record :  69  Ga.  268. 

Exception  to  charge  as  a  whole,  not  considered,  unless  whole  charge  error: 
69  Ga.  699. 

That  charge  as  a  whole  was  illegal,  in  not  stating  all  issues,  or  not  submitting 
real  issue,  is  too  general:  69  Ga.  82,  284. 

That  verdict  contrary  to  charge,  too  general :  69  Ga.  557. 

Where  request  to  charge  not  set  out,  Supreme  Court  will  not  consider 
assignment  of  error  based  upon  refusal  to  so  charge  :  69  Ga.  284. 

Burden  on  plaintiff  in  error  to  show  error ;  affirmance  will  result  when  bill 
of  exceptions,  etc.,  does  not  distinctly  set  out  rulings,  etc.,  complained  of:  69 
Ga.  778. 

Ground  of  objection  to  admission  of  evidence,  not  shown,  not  considered: 
84  Ga.  234. 

Objections  to  testimony,  must  be  shown  to  have  been  made  at  time :  84  Ga. 
279. 

§5606.  Rule  7.  Objections  to  bill  of  exceptions,  or  transcript  of  rec-$5536- 
ord,  how  and  when  made.  Objections  to  the  bill  of  exceptions  or  to 
the  transcript  of  the  record  must  be  made  in  writing  and  presented  to 
the  court  when,  or  before,  the  case  is  called  for  argument.  They 
will  be  disposed  of  at  once,  if  practicable,  and.if  not,  will  be  reserved 
for  further  consideration.  Any  suggestion  of  a  diminution  of  the 
record  will  be  controlled  by  this  rule. 

Papers  in  transcript,  but  not  a  part  of  record,  will  not  be  considered :  49 
Ga.  609.  Record  incomplete,  decision  postponed  under  Act  of  1877,  p.  95:  59 
Ga.  368.  Record  not  containing  judgment  refusing  motion  for  new  trial,  af- 
firmance follows  by  operation  of  law :  59  Ga.  781.  Record  containing  no  plead- 
ings of  case  in  which  new  trial  was  refused,  writ  of  error  dismissed:  60  Ga. 
594.  See  notes  to  section  5538.  What  constitutes  the  record  :  2  Ga.  406 ;  6/317, 
380 ;  7/258,  354,  529 ;  22/403  ;  24/591 ;  27/167  ;  28/186 ;  33/500 ;  38/587  ;  40/698  ; 
41/547;  see  also  2  Ga.  406,  382;  3/381;  5/404;  7/354,  529;  9/9;  10/1;  22/402; 
38/554,594;  44/636,  593.  Incomplete  record:  20  Ga.  135;  26/332;  40/698,  702; 
52/42.  Papers  which  are  not  properly  a  part  of  the  record,  though  embodied  in 
it,  will  not  be  considered:  44  Ga.  620;  54/524.  When  pleadings  on  which  case 
turned  are  not  in  record,  reversal  impracticable:  62  Ga.  162.  No  motion  for 
new  trial  in  record,  judgment  affirmed,  where  error  assigned  on  :  63  Ga.  159. 

Diminution  suggested  takes  precedence  of  motion  to  dismiss,  although  com- 
pleted record  not  prevent  dismissal :  66  Ga.  519. 

Too  late  to  suggest  diminution  of  record  after  case  called  and  motion  to 
dismiss  made  :  66  Ga.  573. 

§5607.  Rule   8.    Duty  of  clerks  below.      The  clerk  with   whom  a  $$5555, 5538. 
bill  of  exceptions  is  duly  filed,  shall,  after  certifying  it  under  the 
seal  of  the  court  to  be  the  true  original  bill  of  exceptions,  transmit 
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III.  Briefs. 

the  same,  within  the  time  prescribed  by  statute,  to  the  clerk  of  this 
court,  together  with  a  certified  transcript  of  such  parts  of  the  record 
as  the  judge's  certificate  to  the  bill  of  exceptions  may  require  him 
to  transmit.  Neither  a  party  nor  his  counsel  shall  be  intrusted  by 
any  clerk  with  these  documents  for  transmission,  but  the  exclusive 
medium  of  carriage  shall  be  by  mail  or  express,  charges  prepaid,  un- 
less delivery  is  made  by  the  clerk,  or  his  deputy,  in  person.  If  for 
any  cause  a  clerk  delays  transmission  beyond  the  statutory  limit,  he 
shall  certify  to  this  court  on  the  transcript  the  true  cause  of  the 
delay,  or  be  considered  as  in  contempt. 

If  clerk  fails  to  transmit,  mandamus  versus  him  should  be  applied  for  at 
term  to  which  case  is  returnable :  59  Ga.  642.     When  clerk  is  sick :  58  Ga.  598. 

Record  lost  in  transitu  may  be  established  and  case  heard  :  43  Ga.  248. 

Unauthenticated,  withdrawn  to  have  defect  cured  and  returned  during  call 
of  circuit:  62  Ga.  103. 

Certificate  must  state  that  is  the  original :  65  Ga.  300. 

§5608.  Rule  9.  Illegible  or  confused  transcript  of  record,  how  treated. 
As  against  the  clerks  of  the  superior  and  city  courts,  and  all  plain- 
tiffs in  error,  an  illegible  or  confused  transcript  of  the  record  will  be 
treated  as  no  transcript. 

§5609.  Rule  10.  Transcript,  how  written.  Every  transcript  shall 
be  plainly  and  legibly  written  or  printed  on  white  paper,  so  as  to  be 
read  without  more  than  ordinary  strain  or  effort.  If  written  with 
pen  or  typewriter,  the  same  must  be  done  on  only  one  side  of  each 
sheet. 

§5610.  Rule  11.  Various  parts  of  transcript,  how  arranged.  The 
various  parts  of  the  transcript  shall  be  arranged  in  the  order  of 
time — that  is,  the  first  document  filed  shall  be  foremost  in  the 
transcript,  and  so  on;  matters  copied  from  the  minutes,  such  as  ver- 
dicts, orders,  judgments,  etc.,  being  also  placed  in  due  order  accord- 
ing to  dates. 
$5554.  §5611.  Rule  12.    Where  record  confused  or  illegible,  and  no  mandamus 

applied  for,  what  direction  given.  If  a  mandamus  to  the  clerk  in 
default  be  not  applied  for,  and  the  record  should  be  found  confused 
or  illegible,  the  court  will  cause  such  order,  direction  or  judgment 
to  be  entered  as,  in  its  legal  discretion,  should  be  awarded. 

Clerks  who  have  not  in  the  first  instance  complied  with  the  re- 
quirements of  Rules  10  and  11,  may  do  so  voluntarily  by  sending 
up  a  second  transcript  in  conformity  thereto,  in  which  event  resort 
to  mandamus  shall  not  be  necessary. 

III.  BRIEFS. 

$$5577,5580.  §5612.  Rule  13.  Briefs.  Briefs  must  be  plainly  written  or  print- 
ed, with  ample  spacing  between  the  lines,  and  be  confined  to  a 
statement  of  the  points  insisted  upon,  and  a  citation  of  authorities. 
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IV.  Costs. 

If  counsel  desire  to  furnish  a  written  summary  or  narrative  of  the 
facts,  or  to  make  a  written  argument,  this  must  be  done  in  a  separate 
document,  and  not  by  expandiug  or  overloading  the  brief.  Besides 
furnishing  to  the  court  three  copies  of  his  brief  on  or  before  be- 
ginning his  argument,  the  counsel  for  each  party  must  exchange 
briefs  with  his  opponent  at  least  twenty-four  hours  before  the  ar- 
gument opens.  This  may  be  done  by  delivering  a  copy  to  the 
opponent  directly,  or  by  placing  it  for  him,  through  the  mail  or 
otherwise,  with  the  clerk  of  this  court.  Any  failure  to  comply  with§4016- 
this  rule  will  subject  the  delinquent  counsel  to  be  dealt  with  as  for 
contempt. 

Brief  filed  after  argument  and  before  decision  :  41  Ga.  466. 

IV.  COSTS. 

§5613.  Rule  14.  Attorneys,  etc.,  bound.  All  attorneys  represent- $||5|3' 5580' 
ing  the  plaintiff  in  error,  as  well  those  heard  orally  or  by  briefs  in 
this  court  as  those  signing  the  bill  of  exceptions,  are  jointly  and  sev- 
erally bouud  for  costs,  save  where  the  pauper  affidavit  is  filed  in  the 
clerk's  office  of  the  court  below,  and  a  certified  copy  thereof  is  trans- 
mitted to  this  court  with  and  as  a  part  of  the  transcript  of  the  record, 
or,  if  no  transcript  is  required,  with  the  bill  of  exceptions.  This 
oath,  to  be  effectual,  must  assert  that  the  plaintiff  in  error  is,  be- 
cause of  his  poverty,  unable  to  pay  the  costs,  and  must  not  add  con- 
junctively that  he  is  unable  to  do  anything  else. 

Counsel  for  plaintiff  in  error  bound  for  costs,  unless  pauper  affidavit  filed 
below  before  transcript  of  record  certified :  92  Ga.  470. 

§5614.  Rule  15.   Costs,  when  payable.      No  case  in  which  cost  is§5393- 
due  will  be  heard  (except  by  special  order  of  the  court)  until  the 
cost  is  paid;  and  if  not  paid  when  the  case  is  called,  the  clerk  shall 
so  inform  the  court,  whereupon  the  case  will  be  dismissed.     The  clerk 
shall,  within  ten  days  after  the  disposition  of  any  case,  issue  execu- 
tion against  the  plaintiff  in  error  and  his  counsel  for  any  unpaid 
costs  with  which  they  are  chargeable,  in  form  as  follows: 
State  of  Georgia  \ 
vs.  > 


To  all  and  singular  the  sheriffs  of  said  State  and  their  lawful  deputies  : 

We  command  you  that,  of  the  goods  and  chattels,  lands  and  ten- 
ements of ,  you  cause  to  be  made  the  sum  of dollars  and 

cents,   Supreme  Court  costs  in  the  case  of  vs. ,  at  its 

term,  18 — ,  due  the  State,  and  also  all  costs  on  this  fi.  fa.,  and 

that  you  make  return  hereof  to  the  next  term  of  said  court. 

Witness  the  Honorables  ,  Chief  Justice,  and ,  Associate 

Justices  of  said  court,  this day  of ,  18 — . 

,  Clerk  Supreme  Court  of  Georgia. 
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V.  Disqualifications.    VI.  Dockets  and  call  of  cases. 

Attorney  for  plaintiff  in  error  arguing  case  by  brief  must  accompany  same 
with  costs,  unless  affidavit  in  forma  pauperis  appears :  .74  Ga.  410 ;  see  also  sec- 
tion 5580. 

Writ  of  error  dismissed  because  costs  not  paid,  and  no  sufficient  pauper 
affidavit:  95  Ga.  571. 

Where  cross-bill  of  exceptions,  clerk  entitled  to  tax  full  costs  in  each  case: 
55  Ga.  639. 

$5394.  §5615.  Rule  16.   Costs,  how  recovered.     Upon  the  reversal  of  any 

judgment,  order,  or  decree  of  a  lower  court,  the  party  in  whose  favor 
the  reversal  is  had  shall  be  entitled  to  collect  in  the  court  below  all 
costs  paid  by  him  in  this  court. 

Where  new  trial  ordered  unless  plaintiff  will  write  off  from  the  verdict, 
which  he  did,  the  defendant  was  entitled  to  recover  no  more  costs  than  those 
of  the  Supreme  Court  and  of  the  transcript:  70  Ga.  513. 

V.  DISQUALIFICATION. 

$$5505,5834.  §5615  (a).  Rule  17.  Disqualification  of  justices.  Whenever  all  the 
justices  in  either  division  are  under  disability,  whether  by  reason 
of  interest  or  from  providential  cause,  from  hearing  any  case  com- 
ing before  that  division,  it  shall  be  transferred  to  the  other  division. 
Where  two  justices  in  a  division  are  under  such  disability,  a  quorum 
shall  be  made  therein,  by  temporarily  assigning  to  that  division  one 
of  the  justices  of  the  other. 

If  in  any  case  four  or  more  justices  are  under  such  disability,  so 
that  there  will  not  be  three  qualified  justices  to  decide  the  same,  a 
full  division  of  three  shall  be  made  up  by  requesting  the  Governor 
to  designate  one  or  more  judges  of  the  superior  court  to  preside 
in  that  case.  Whenever  it  shall  become  necessary  to  pursue  this 
course,  the  matter  should  be  brought  to  the  attention  of  the  court 
not  later  than  the  time  when  the  circuit  is  reached  to  which  belongs 
the  case  in  which  the  services  of  the  judge  or  judges  to  be  designated 
are  desired.  Counsel  are  expected  to  exercise  due  diligence  in  com- 
plying with  this  requirement. 

Where  cases  are  to  be  passed  upon  by  the  court  as  a  whole, 
whether  because  of  a  difference  of  opinion  between  two  justices  in  a 
division,  or  because  so  ordered,  and  three  or  more  justices  are  under 
disability  from  presiding,  a  bench  of  at  least  four  must  be  made  up 
by  the  Governor's  designation  of  one  or  more  judges  of  the  superior 
court  to  preside  therein. 

VI.  DOCKETS  AND  CALL  OF  CASES. 
$5558.  §5616.  Rule  18.   Cases,  how  entered.     All  civil  cases  returned  to 

this  court  shall  be  numbered  and  entered  by  circuits  on  the  bench- 
docket  for  civil  cases,  on  or  before  the  first  day  of  the  term  to  which 
they  are  respectively  returned,  and  the  cases  first  received  by  the 
clerk  shall  be  first  entered.     A  separate  bench-docket  for  criminal 
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VI.  Dockets  and  call  of  cases. 

cases  shall  be  kept,  in  which  the  cases  of  each  term  shall  be  num- 
bered as  they  are  entered,  serially  and  not  by  circuits.  The  bench- 
dockets  shall  not  be  open  to  the  inspection  of  the  bar  during  the 
sessions  of  the  court. 

§5617.  Rule  19.  Bar-docket.     The  clerk  shall  furnish  a  transcript  $5657- 
of  the  bench  civil  docket  for  the  use  of  the  bar. 

§5617  (a).  Rule  20.  Dockets,  how  called.  For  the  purpose  of  hear- 
ing arguments  the  dockets  shall  be  called  by  the  court  when  sitting 
in  separate  divisions,  the  Chief  Justice  apportioning  the  cases  be- 
tween the  two  divisions,  and  directing  when  each  division  shall 
occupy  the  bench.  Either  division,  upon  the  call  of  any  case  civil 
or  criminal,  may  order  it  to  be  argued  before  the  court  as  a  whole, 
set  a  day  for  hearing  the  same,  and  cause  due  notice  to  be  given  to 
counsel  concerned. 

§5618.  Rule  21.  Civil  docket.  Civil  cases  in  which  speedy  trials  §$5558, 5510. 
are  provided  for  by  statute  may,  on  good  cause  shown,  be  set  for 
hearing  on  motion  of  counsel  for  either  party.  Opposing  counsel 
shall  have  ten  days  notice  of  the  time  fixed.  Every  such  case  not 
advanced  and  heard  as  above  provided  will  be  heard  in  its  order  on 
the  docket,  or  if  entered  after  the  circuit  to  which  it  belongs  has 
been  passed,  it  will  be  heard  at  the  heel  of  the  docket. 

§5619.  Rule  22.  Criminal  cases.  Unless  otherwise  specially  or- 
dered, criminal  cases  filed  during  term  and  before  the  docket  has 
been  closed,  will  be  heard  on  the  first  Monday  in  the  next  month 
after  the  date  of  filing,  if  that  date  shall  fall'on  or  before  the  fif- 
teenth day  of  the  month  in  which  the  bill  of  exceptions  is  received 
by  the  clerk.  If  such  date  is  later  than  the  fifteenth,  the  hearing 
will  be  had  on  the  third  Monday  in  the  next  ensuing  month.  As 
soon  as  the  bill  of  exceptions  is  received  by  the  clerk,  he  shall  give 
notice  by  mail  to  counsel  for  plaintiff  in  error  and  to  the  solicitor- 
general  or  city-court  solicitor  concerned,  and,  in  capital  cases,  to 
the  attorney-general,  of  the  day  of  hearing.  Criminal  cases  filed 
after  the  docket  of  a  term  has  been  closed  will  be  heard  at  the  next 
term  in  advance  of  all  other  business,  and  in  the  order  of  their 
filing. 

§5620.  Rule  23.   Other  cases.     All  cases  not  ordered  to  be  argued  $5510- 
before  the  court  as  a  whole,  or  provided  for  by  Rules  21  and  22, 
shall  be  heard  in  their  order  on  the  docket,  unless  transferred,  post- 
poned or  continued  by  order  of  court. 

See  section  5575,  and  59  Ga.  60,  878.  Taking  up  cases  out  of  order:  41  Ga. 
10;  51/218.  Injunction  case  not  set  down,  dismissed  when  heel  is  reached:  53 
Ga.  499. 

§5621.  Rule  24.   Want  of  prosecution.     On  the  call  of  a  case,  if$5837- 
the  plaintiff  in  error  be  unrepresented,  counsel  for  defendant  in  error 
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VII.  Judgments.    VIII.  Mandamus. 

may  move  to  open  the  record  and  insist  on  an  affirmance  of  the  judg- 
ment and  an  award  of  ten  per  cent,  damages  for  delay;  or  the  case 
will  be  dismissed  for  want  of  prosecution,  and  will  not  be  reinstated 
except  for  providential  cause. 

Where  there  is  no  appearance  by  the  plaintiff  in  error :  4  Ga.  156 ;  7/1 ; 
26/153;  41/421;  42/233;  43/168;  44/661;  45/291. 

Case  dismissed  for  want  of  representation ;  same  day  briefs  reached  clerk 
by  mail ;  next  day  counsel  showed  providential  detention  ;  motion  to  rein- 
state denied  :  70  Ga.  731. 

Case  dismissed  for  want  of  prosecution,  not  reinstated  though  counsel 
agreed  for  it  to  be  returned  to  a  later  term  and  judge's  certificate  so  ordered : 
72  Ga.  198. 

$5563.  §5622.  Rule  25.  Notice  of  motion  to  dismiss.     No  motion  to  dis- 

miss a  writ  of  error  will  be  considered  unless  notice  of  such  motion 
and  of  the  grounds  thereof,  in  writing,  be  given  to  counsel  for  plain- 
tiff in  error  twenty-four  hours  before  the  case  is  called  for  argument. 
If  because  of  the  absence  of  counsel  for  plaintiff  in  error  such  notice 
cannot  be  given,  the  motion  will  be  entertained  and  such  direction 
in  reference  thereto  given  as,  in  the  discretion  of  the  court,  may 
seem  proper.  If  the  court  has  no  jurisdiction,  it  will  dismiss  the 
writ  whenever  and  however  this  may  appear. 

VII.  JUDGMENTS. 

§5622  (a).  Rule  26.  Judgments,  when  and  how  rendered.  Judg- 
ments in  any  and  all  cases  may  be  rendered  whenever  the  court  as  a 
whole  or  either  division  is  in  open  session,  and  it  shall  not  be  essen- 
tial to  the  validity  of  any  judgment  that  any  one  or  more  of  the 
justices  who  participated  in  making  up  the  same  shall  be  personally 
present  at  the  rendition  thereof;  but  each  case  shall  be  passed  upon 
by  at  least  three  justices,  and  each  judgment  shall  show  upon  its 
face  how  many  and  which  justices  concurred  therein,  and  which,  if 
any,  dissented  therefrom,  and  the  facts  with  respect  to  these  par- 
ticulars shall  in  each  case  appear  upon  the  minutes  and  in  the 
official  reports  of  this  court. 

VIII.  MANDAMUS. 

$$5546,5554.  §5623.  Rule  27.  Application  for,  when  made.  If  any  judge  of  the 
superior  or  city  courts  of  this  State  shall  neglect  or  refuse  to  certify 
any  bill  of  exceptions  required  by  law,  or  shall  fail  or  refuse  to 
specify  in  his  certificate  the  cause  of  delay  (in  case  he  has  withheld 
his  signature  till  after  the  expiration  of  the  time  within  which  he  is 
required  to  sign  the  same,  for  any  of  the  causes  justifying  such  de- 
lay), the  party  tendering  the  bill  of  exceptions,  if  he  desires  a  man- 
damus nisi  to  be  directed  to  such  judge,  must  make  his  application 
by  petition  to  this  court  as  prescribed  by  section  5546  of  the  Code, 
on  or  before  the  third  day  of  the  term  of  this  court  next  after  the 
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bill  of  exceptions  is  tendered,  or  he  will  not  be  heard,  and  the  case, 
if  upon  the  docket  of  this  com  c,  will  be  dismissed  and  the  judgment 
of  the  court  below  stand  affirmed. 

Mandamus  absolute  not  granted  before  nisi:  60  Ga.  389.  Will  be  refused  if 
bill  of  exceptions  shows  no  error:  60  Ga.  389.  See  notes  to  section  5546.  Not 
granted  to  compel  judge  to  certify  second  bill  of  exceptions,  except  in  extra- 
ordinary cases  falling  under  section  5487  of  Code :  65  Ga.  57 ;  see  also  58  Ga. 
300 ;  50/636  ;  48/540.  "Third  day  of  term"  :  50  Ga.  358.  To  amend  certificate  : 
54  Ga.  455.     When  made  absolute:  45  Ga.  618;  47/369;  49/221;  52/53;  60/447. 

IX.  MINUTES. 

§5623  (a).  Rule  28.  Minutes,  how  kept.  Subject  to  the  provisions 
embraced  in  these  rules,  the  minutes  shall  be  kept  in  substantially 
the  same  manner  as  has  been  heretofore  observed.  Orders  passed 
in  chambers,  as  provided  in  Rule  34,  shall  be  entered  on  the  min- 
utes without  the  necessity  of  convening  the  court  as  a  whole  or 
either  division  thereof  in  open  session. 

X.  OFFICE  PAPERS. 

§5624.  Rule  29.  Office  papers,  not  to  be  taken  without  leave  of  court. 
No  paper  belonging  to  the  clerk's  office  shall  be  taken  therefrom 
without  leave  of  the  court,  and  when  such  leave  is  granted,  the  party 
receiving  the  paper  shall  receipt  the  clerk  for  the  same. 

Record  taken  without  leave  to  a  printer  and  returned  in  a  mutilated  condi- 
tion, case  dismissed.    This  rule  to  be  strictly  enforced :  72  Ga.  106. 

§5625.  Rule  30.  Original  opinion.  All  opinions  delivered  by  the^5586*6590- 
justices  of  this  court  shall  be  filed  in  the  clerk's  office,  subject  to  use 
by  the  reporter  for  publication  in  the  Georgia  Reports.  For  no 
other  purpose  shall  they  be  withdrawn  from  the  clerk's  office  with- 
out leave  of  the  court.  When  returned  by  the  reporter,  they  shall 
be  refiled  in  such  manner  as  will  secure  ready  access  and  reference 
thereto  and  the  preservation  thereof. 

XI.  PARTIES. 

§5626.  Rule  31.  Parties,  how  made.  The  death  of  a  party  to  aS5561* 
case  pending  in  this  court  may  be  suggested  by  counsel  for  either 
side  at  any  time  in  open  court,  and  the  court  shall  thereupon  cause 
to  be  issued  and  served  upon  the  legal  representative  of  the  deceased 
party,  if  there  be  one,  a  rule  nisi  requiring  him  to  show  cause,  upon 
a  day  named,  why  he  should  not  be  made  a  party,  and  upon  the 
return  of  such  rule  the  court  shall  take  appropriate  action  in  the 
premises.  The  legal  representative  of  the  deceased  party  may  vol- 
untarily become  a  party  to  the  case  at  any  time.  If  he  does  so  on 
or  before  the  call  of  the  case  at  the  first  term,  it  will,  with  his  con- 
sent, be  heard  at  that  term,  or,  in  the  absence  of  such  consent,  will 
be  continued.  Where  a  representative  of  the  deceased  party  has 
111 
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not  been  appointed  and  made  a  party  in  this  court  on  or  before  the 
last  day  for  argument  at  the  second  term,  the  case  will  be  dismissed. 
A  temporary  administrator  will  be  regarded  in  this  court  as  a  com- 
petent party. 

See  notes  to  section  5561  as  to  making  parties,  and  section  5582  as  to  contin- 
uances. Personal  action  abates :  60  Ga.  121.  Death  of  defendant,  criminal 
case  after  argument  abates:  53  Ga.  552.  Where  plaintiff  in  error  is  dead  at 
second  term:  48  Ga.  615.  Defendant  dead,  parties  not  made  at  second  term, 
case  dismissed  :  45  Ga.  312  ;  46/566. 

One  as  trustee  and  executor  being  defendant  in  error  and  dying,  his  admin- 
istrator not  proper  party  in  his  stead,  and  writ  of  error  dismissed  :  95  Ga.  707, 
708. 

Constitution  (section  5837)  constrains  adjudication  at  second  term;  this 
rule  provides  the  means  for  that  result,  no  matter  which  party  dies,  if  living 
party  diligent:  73  Ga.  18. 

No  order  taken  to  expedite  pursuant  to  this  rule,  case  dismissed  on  call  at 
next  term :  73  Ga.  18. 

XII.  PERSONNEL  OF  THE  TWO  DIVISIONS. 

§5626  (a).  Rule  32.  Changes,  hoiv  and  when  made.  At  the  begin- 
ning of  every  October  term,  the  personnel  of  the  two  divisions  of 
this  court  shall,  under  the  direction  of  the  Chief  Justice,  be  changed 
by  transferring  one  or  more  of  the  associate  justices  from  each 
division  to  the  other.  Whenever  at  any  time  an  associate  justice 
is  succeeded  in  office  by  another  person,  the  latter  shall  be  assigned 
to  the  division  in  which  the  former  was  then  serving. 

XIII.   PROCEEDINGS  IN  OPEN  SESSIONS  AND  IN  CHAMBERS. 

§5626  (b).  Rule  33.  Sessions,  how  held,  etc.  As  a  general  rule,  the 
court  in  its  open  sessions  shall,  for  the  transaction  of  all  business, 
sit  in  divisions.  The  court  shall  sit  as  a  whole  in  open  session 
whenever  the  Chief  Justice  shall  so  direct,  or  either  division  shall 
so  order.  It  shall  sit  in  banc  for  the  purpose  of  consulting  upon 
and  deciding  cases  argued  before  the  court  as  a  whole,  and  cases 
which  under  the  law  must  be  decided  by  the  court  as  a  whole;  and 
it  may  sit  in  banc  for  the  purpose  of  consulting  upon  and  deciding 
any  and  all  other  cases.  The  sessions  in  banc  shall  be  held  at  such 
times  as  may  be  agreed  upon  by  the  justices,  or  as  may  be  directed 
by  the  Chief  Justice. 

§5627.  Rule  34.  Orders  in  chambers.  The  court  may  at  any  time 
when  in  consultation,  by  appropriate  order,  direct  that  any  case  or 
cases  be  argued  or  reargued  before  it  as  a  whole;  in  which  event 
due  notice  shall  be  given  to  the  counsel  concerned. 

Either  division  may,  when  in  consultation,  pass  any  order  neces- 
sary to  the  proper  correction  or  to  the  completion  of  any  record,  or 
any  other  order  which  may  be  appropriately  passed  in  chambers, 
and  which  will  facilitate  the  prompt  dispatch  of  business. 
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XIV.  REMITTITUR. 

§5628.  Rule  35.  Remittitur.  The  remittitur  from  this  court  shall  $5597- 
contain  the  judgment  of  the  court,  with  any  direction  that  may  be 
awarded  in  the  case.  It  shall  be  certified  by  the  clerk,  under  the 
seal  of  the  court,  and  be  transmitted  to  the  clerk  of  the  court  from 
which  the  case  was  brought  to  this  court,  within  ten  days  from  this 
court's  approval  of  the  minutes  containing  the  judgment.  The 
clerk's  certificate  to  every  remittitur  shall  state  the  amount  of  costs 
taxed  in  the  case,  and  by  whom  paid. 

XV.  REPORTER'S  STATEMENT  OF  CASE. 

§5629.  Rule  36.  Report,  ivhen  filed.  Twenty-four  hours  prior  to$5516- 
the  call  of  any  case  upon  the  docket  for  argument,  the  reporter  shall 
file  a  report  of  such  case  with  the  clerk,  for  use  by  the  members  of 
the  court  and  the  counsel  interested.  The  reporter  shall  note  on 
each  report  the  date  of  filing  the  same,  and  make  a  similar  note  in 
his  docket  or  list  of  cases. 

§5630.  Rule  37.  Mistakes  or  deficiencies.  On  or  before  the  call  of 
a  case,  counsel  for  the  parties  respectively  may  submit  in  writing 
any  suggestion  they  think  proper,  pointing  out  mistakes  or  deficien- 
cies in  the  report.  The  suggestions  must  be  brief  and  pointed  in 
expression,  and  refer  to  the  pages  of  the  record  which  are  relied  upon 
for  vindicating  their  truth. 

XVI.  RULES— CONTEMPT. 

§5631.   Rule  38.  Breach  of  rules.     Any  breach  of  one  or  more  of  $4046- 
the  foregoing  rules  by  counsel,  whether  intentionally  or  by  inex- 
cusable negligence,  will   subject  the  offender  to  be  dealt  with  for 
contempt. 
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RULES  OF  THE  SUPERIOR  COURTS, 

ESTABLISHED  BY  THE 

JUDGES  IN  CONVENTION,  AT  ATLANTA, 
JULY  31st  AND  AUGUST  1st,  1893. 


§§4043  4332      Section  4332.    The  several  judges  of  the  superior  courts  of  this  State  may  convene  at  the  seat 

4044.  of  government  once  in  each  year,  at  such  time  as  they,  or  a  majority  of  them,  may  appoint,  for 

the  purpose  of  establishing  uniform  rules  of  practice  throughout  the  several  circuits  of  this 

State;  which  rules  so  established  shall  be  published  immediately  after  the  adjournment  of 

said  convention. 

Section  4044.  The  rules  of  the  respective  courts,  legally  adopted,  and  not  in  conflict  with 
the  Constitution  of  the  United  States,  of  this  State,  or  the  laws  thereof,  are  binding,  and  must 
be  observed. 

Rules  of  court  binding  law :  8  Ga.  388 ;  33/215.    Authority  of  judges  in  estab- 
lishing: 19  Ga.  220;  30/938. 


COMMON-LAW  RULES. 

I.  APPEALS. 

$44582'44654'  §5632.  RuleI.  Exceptions  and  security .  Exceptions  to  the  security 
on  appeal  must  be  taken  on  or  before  the  last  day  of  the  first  term 
of  the  appeal;  and  if  such  exceptions  are  sustained,  other  and  good 
security  shall  be  given,  or  the  appeal  will  be  dismissed.  If  the  se- 
curity, good  at  first,  becomes  insolvent  pending  the  appeal,  the  party 
appealing  shall  give  other  good  security,  in  the  discretion  of  the 
court,  or  the  appeal  shall  be  dismissed.  In  either  case  an  affidavit 
may  be  filed  in  forma  pauperis . 

Not  dismissed  until  the  defendant  called  on  to  show  cause,  etc. :  38  Ga.  222. 

II.  ATTORNEYS. 

S°4442?7'     §5633.  Rule  2.     Before  an  applicant  for  admission  to  the  bar 
(4)-  can  be  examined,  he  must  produce  a  certificate  of  some  member  of 

the  bar,  certifying  upon  his  personal  and  professional  honor  that 
the  applicant  has,  under  his  instruction  and  direction,  satisfactorily 
completed  the  study  of  some  standard  work  on  the  several  subjects 
upon  which  he  is  required  by  the  Code  of  this  State  to  be  examined. 
The  form  of  the  license  issued  by  the  clerks  of  the  superior  courts, 
to  attorneys  admitted  to  the  bar,  shall  be  as  follows: 
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State  of  Georgia,  )  In  the  superior  court  for  said  county, term, 

County.      \      18 — . 

Know  all  men  by  these  presents,  That  at  the  present  sitting  of 
this  court,  A.  B.  made  his  application  for  leave  to  plead  and  practice 
in  the  several  courts  of  law  and  equity  in  this  State;  whereupon,  the 
said  A.  B.,  having  given  satisfactory  evidence  of  good  moral  char- 
acter, and  having  been  examined  in  open  court,  and  being  found 
well  acquainted  and  skilled  in  the  laws,  he  was  admitted  by  the  court 
to  all  the  privileges  of  an  attorney,  solicitor  and  counselor  in  the 
several  courts  of  law  and  equity  in  this  State. 

In  testimony  whereof,  the  presiding  judge  has  hereunto  set  his  hand 

,         >     with  the  seal  of  the  court  annexed,  this  — —  day  of  , 

(L"  S*'    in  the  year  18—.  C.  D., 

r,   „     p  Judge  Superior  Courts, Circuit,  Ga. 

§5634.  Rule  3.  Arguments.     Arguments  of  counsels  shall  be  con-  <$5603, 4419. 
fined  to  the  law  and  the  facts  involved  in  the  case  then  before  the 
court,  on  pain  of  being  considered  in  contempt;  and  in  all  civil  cases 
questions  of  law  shall  be  argued  exclusively  to  the  court,  and  ques- 
tions of  fact  to  the  jury. 

Code,  section  4427,  paragraph  4:  18  Ga.  495.  See  5  Ga.  218  ;  10/512;  13/293 ; 
18/383;  22/627;  24/211;  25/85;  27/207,  649;  28/576;  29/82;  45/585.  Counsel 
may  state  legal  position  to  jury:  56  Ga.  351,  503.  In  civil  cases  counsel  can- 
not read  decision  of  Supreme  Court  to  jury :  59  Ga.  283.  Argument  of  facts 
not  before  the  jury  should  not  be  allowed :  60  Ga.  210.  See  general  notes  after 
sections  4455  and  4338.  Refusal  of  court  to  allow ;  error,  how  assigned :  60 
Ga.  360.  May  comment  on  natural  bias  of  relatives,  servants,  etc. :  63  Ga.  173. 
Where  counsel  for  one  side  takes  up  time  allotted  to  other:  63  Ga.  11.  Rule 
stated :  65  Ga.  756 ;  61/278.  Discretion  of  court  as  to  latitude  of  argument : 
63  Ga.  430.  In  criminal  cases:  65  Ga.  707;  56/503;  55/368.  Controversy  be- 
tween counsel  as  to  what  witness  swore,  the  court  may  settle :  65  Ga.  201 ;  may 
leave  to  jury  to  decide:  55  Ga.  504.  Argument  outside  of  case,  no  new  trial 
for,  attention  of  judge  not  having  been  called  to  it:  65  Ga.  525.  Court  may 
tell  jury  that  assertions  of  counsel  are  not  evidence :  57  Ga.  285 ;  52/290. 

Should  not  be  allowed  to  argue  fact  not  appearing  from  evidence :  65  Ga. 
756. 

Court's  opinion  on  law,  invoked  by  counsel  during  argument  to  jury,  may 
be  expressed  then :  65  Ga.  707. 

Remarks  on  effect  and  purpose  of  impeaching  testimony,  legitimate  and 
proper,  here :  75  Ga.  577. 

Cash-book  of  defendant  being  in  evidence  in  proceeding  to  set  aside  mort- 
gages for  fraud,  counsel  for  plaintiff  has  right  to  comment  upon  erasures 
and  changes  therein  :  80  Ga.  249. 

Improper  remarks  of  counsel,  ground  for  new  trial  here:  85  Ga.  576;  see 
also  notes  to  section  5483. 

Discussing  to  court,  in  jury's  hearing,  case  which  discussed  former  trial  of 
case  at  bar,  no  ground  for  new  trial:  94  Ga.  447. 
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#1419,5139.  §5635.  Rule  4.  Interruptions.  No  attorney  shall  be  permitted 
to  interrupt  another,  while  addressing  the  court  or  jury,  except  to 
correct  him  in  a  misstatement  of  evidence,  or  misrepresentation  of 
the  position  of  counsel,  upon  pain  of  being  considered  in  contempt; 
and  such  interruption,  when  made,  shall  always  be  addressed  to  the 
court,  and  never  under  any  circumstances  to  the  counsel. 

The  court  should  interrupt,  when :  10  Ga.  511;  11/253,615;  15/395;  18/460, 
495;  20/203;  25/24,  225;  43/638.  Court  may  peremptorily  stop  interruptions: 
55  Ga.  504.  Attention  of  court  should  be  called  to  unfair  statement  of  testi- 
mony :  57  Ga.  42.  Court  may  correct  misstatement  of  testimony :  58  Ga.  328; 
60/210,  368. 

^360,^4361  §5636.  Rule  5  (6).  Papers.  Attorneys  receiving  papers  from  the 
clerk  shall  in  all  cases  return  the  same  on  or  before  the  case  is 
called  for  trial;  and  after  the  trial  of  a  case  it  shall  be  the  duty  of 
attorneys  to  return  all  of  the  papers  connected  therewith  to  the 
clerk. 

§5637.  Rule  6  (7).  Number  of  speeches  and  time  for  argument.  Not 
more  than  two  counsel  shall  be  permitted  to  argue  any  cause  for 
each  party,  except  by  express  leave  of  the  court;  and  in  no  case 
shall  more  than  one  counsel  be  heard  in  conclusion. 

In  criminal  cases  below  felony,  and  in  cases  of  appeal  from  justices' 
courts  and  county  courts,  counsel  for  neither  party  shall,  without 
special  leave  of  the  court,  obtained  before  the  argument  is  opened, 
occupy  more  than  one  half-hour  in  the  whole  discussion  of  the  case 
after  the  evidence  is  closed.  In  all  other  cases,  counsel  shall  in  like 
manner  be  limited  to  two  hours  on  a  side.  But  if  counsel  on  either 
side  shall  apply  to  the  court  for  an  extension  of  the  time  prescribed 
for  argument  in  this  rule,  and  shall  state  in  his  place  or  on  oath,  in 
the  discretion  of  the  court,  that  he  or  they  cannot  do  the  case  jus- 
tice within  the  time  prescribed,  and  that  it  will  require  for  that  pur- 
pose additional  time,  stating  how  much  additional  time  will  be 
necessary,  the  court  shall  grant  the  extension  so  applied  for. 

Case  should  be  continued  rather  than  curtail  arguments :  55  Ga.  466.  Coun- 
sel in  conclusion  should  not  comment  on  authorities  not  read  in  opening:  55 
Ga.  504.  Court  to  abridge  argument  may  state  he  agrees  with  counsel :  55 
Ga.  504.  Courtesy  between  court  and  counsel:  57  Ga.  283.  Court  cannot  pre- 
determine length  of  argument  in  felony  cases:  60 Ga.  367;  49/255. 

When  counsel  consent  in  writing  to  limit  argument,  new  trial  not  granted 
on  ground  that  consent  made  under  court's  suggestion,  etc. :  66  Ga.  119. 

Where  cutting  off  argument  was  harmless:  63  Ga.  11;  57/283,  286;  94/532. 

$$4046,4427.  §5638.  Rule  7  (8).  Arguments  after  opinion  pronounced.  No  at- 
torney shall  ever  attempt  to  argue  or  explain  a  case,  after  having 
been  fully  heard,  and  the  opinion  of  the  court  has  been  pronounced, 
on  pain  of  being  considered  in  contempt. 

§5639.  Rule  8  (9).  Payments  mi  judgments,  etc.  In  all  cases  where 
payment  or   satisfaction  shall   be  made  on  any  judgment  or  ex- 
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ecution,  either  in  whole  or  in  part,  it  shall  be  the  duty  of  the  attor- 
ney receiving  the  same  forthwith  to  enter  an  acknowledgment 
thereof,  and  file  the  same  of  record  in  the  office  of  the  clerk  of  the 
court  where  such  judgment  was  rendered;  and  such  clerk  is  required 
to  record  such  acknowledgment  among  the  other  proceedings  in  the 
cause,  and  also  to  make  a  note  thereof  on  the  docket  of  judgments 
opposite  the  place  where  such  judgment  is  entered.  And  any  attor- 
ney failing  to  comply  with  this  rule  on  or  before  the  last  day  of  the 
term  next  succeeding  the  making  of  such  payment  or  satisfaction, 
shall  be  considered  in  contempt,  and  shall  pay  a  fine  not  exceeding 
twenty-five  dollars,  which  it  shall  be  the  duty  of  the  court  to  impose, 
and  he  shall  thereupon  moreover  direct  the  recording  and  noting 
of  such  payment  or  satisfaction. 

§5640.  Rule  9  (10).   Writs,  how  signed.     Writs  and  other  proceed-^4960- 
ings  may  be  signed  by  professional  firms.     When  there  is  no  firm, 
the  Christian  name  of  the  attorney  shall  be  added;  but  the  usual 
abbreviations  and  initials  of  all  Christian  names  shall  be  sufficient. 

§5641.  Rule  10  (11).  Attorneys,  etc.,  as  bail.  No  attorney,  or 
other  officer  of  court,  shall  be  taken  as  bail  in  any  criminal  cause 
depending  on  or  undetermined  therein,  or  as  security  on  any  appeal 
or  other  proceeding.  And  for  a  violation  of  this  rule  the  attorney 
or  officer  of  court  so  offending  shall  be  punished  as  for  a  contempt, 
and  the  party  shall  be  compelled  to  give  other  bail  or  security. 

Attorney,  security  on  garnishment  bond,  no  ground  to  dismiss :  55  Ga.  615. 

III.  BILL  OF  PARTICULARS. 

§5642.  Rule  11  (12).  Must  be  annexed  to  copy.  Inactions  of  as- ^4962' 5347- 
sumpsit  for  the  recovery  of  unliquidated  demands,  a  bill  of  partic- 
ulars shall  be  annexed  to  the  copy  served  on  the  defendant;  and  in 
every  case  where  the  plea  of  set-off  shall  be  filed,  a  copy  of  the  set- 
off shall  be  filed  at  the  time  of  filing  the  answer;  and  when  the  bill 
of  particulars  is  not  annexed  to  the  declaration,  the  plaintiff  shall 
lose  a  term;  and  if  service  of  said  bill  of  particulars  is  not  effected 
upon  the  defendant  by  the  succeeding  term,  a  nonsuit  shall  be 
awarded. 

3  Ga.  79 ;  13  Ga.  497 ;  30/237 ;  32/542. 

Failure  to  attach  bill  of  particulars,  amendable:  66  Ga.  575. 

Bill  of  particulars  amendable:  86  Ga.  17. 

IV.  CLAIMS. 

§5643.  Rule  12.  No  second  claim  received  after  property  found  sub-^mi- 
ject.  No  second  claim  shall  be  received  and  returned  to  court  by  any 
sheriff  in  any  case  where  a  claim  has  already  been  filed  by  the  same 
claimant  and  a  verdict  had  finding  the  property  subject;  and  no  sub- 
sequent claim  shall  be  received  from  any  person  who  holds  under  a 
conveyance  from  the  first  claimant,  made  subsequent  to  the  filing  of 
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the  first  claim  upon  the  trial  of  which  the  property  has  been  found 
subject. 
$4624.  §5644.  Rule  13.  Plaintiff  concludes,  when.     In  all  cases  of  claim, 

where  the  burden  of  proof  rests  with  the  plaintiff  in  execution,  he 
is  entitled  to  the  conclusion;  but  if  the  claimant  introduces  no  evi- 
dence, he  shall  have  the  conclusion;  and  in  cases  of  illegality  the 
plaintiff  in  execution  shall,  in  like  manner,  conclude. 

41  Ga.  196.     "In  like  manner"  construed :  69  Ga.  317. 

See  Code,  section  4624,  and  notes.  If  claimant  contends  that  he  had  posses- 
sion of  property  at  date  of  levy,  and  that  point  is  in  issue,  he  opens,  etc. :  64 
Ga.  753.  Claimant  of  property  advertised  by  administrator  may  assume  bur- 
den by  admitting  administrator's  possession,  and  open,  etc. :  66  Ga.  733.  Levy 
showing  defendant  in  fi.  fa.  in  possession,  and  claimant  failing  to  assume  bur- 
den, plairi*tiff  opens,  etc.:  65  Ga.  515.  Claimant,  concluding,  estopped  from 
denying  assumption  of  burden  of  proof:  58  Ga.  447.  Claimant  opens,  etc., 
when  it  is  admitted  or  court  determines  that  defendant  was  in  possession  :  60 
Ga.  572.  Defendant  shown  in  possession  of  one  of  several  lots  levied  on,  plain- 
tiff opens,  etc. :  53  Ga.  339. 

Onus  on  claimant,  plaintiff  introducing  no  evidence,  entitled  to  open  and 
conclude,  although  recalled  claimant  and  asked  omitted  questions:  68  Ga.  560. 

In  illegality  case,  held  that  plaintiff  opens  and  concludes,  although  defend- 
ant admitted  apparent  irregularity  of  fi.  fa.  and  levy,  etc. :  69  Ga.  317. 

Burden  of  proof  being  on  plaintiff,  if  claimant  does  nothing  to  relieve  bur- 
den, plaintiff  is  entitled  to  open  and  conclude  :  76  Ga.  44. 

Where  facts  conclusively  show  claimant  in  possession  when  levy  made,  his 
admission  that  defendant  had  possession  cannot  give  him  right  to  open  and 
conclude:  76  Ga.  79. 

Admission  of  possession  in  defendant,  for  purpose  of  securing  to  claimant 
right  to  open  and  conclude,  properly  withdrawn  where  such  privilege  given 
plaintiff:  76  Ga,  670. 

$5032.  §5645.  Rule  14.    When  claimant  dies,  party.     In  cases  of  claims, 

when  the  claimant  dies  pending  the  claim,  his  representative  may  be 
made  a  party,  on  motion,  and  on  producing  letters  testamentary  or 
of  administration. 

3  Kelly,  159;  6  Ga.  100.     See  section  5032. 

§5646.  Rule  15.  Issue  in  five  minutes.  When  a  claim  case  is  called 
in  its  order  for  trial,  an  issue  must  be  tendered  within  five  minutes 
after  the  announcement  of  ready  by  both  parties,  or  the  levy  will 
be  dismissed,  in  the  discretion  of  the  court;  and  no  exceptions  will 
be  allowed  to  the  bond  or  affidavit,  in  cases  of  claims  or  attach- 
ments, after  issue  joined,  except  such  as  are  taken  in  writing  at  or 
before  the  joining  such  issue. 

Motion  to  dismiss  levy,  in  order  at  any  time :  54  Ga.  679.  Issue  may  be  ten- 
dered when  claim  affidavits,  etc.,  are  first  returned  :  61  Ga.  136. 

Motion  to  strike  claim  for  insufficiency,  too  late,  after  issue  joined:  85  Ga. 
687. 

Where  claimant  refuses  to  join  issue  with  plaintiff  in  claim  case,  plaintiff 
may  submit  his  proof  without  joining  issue:  94  Ga.  677. 
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V.  CLERKS. 

§5647.  Rule  16.   Clerk  not  producing  rules.     Every  clerk  who  can-§4360- 
not  produce  all  the  rules  of  court  when  required,  shall  be  fined  not 
exceeding  ten  dollars. 

§5648.  Rule  17.  Fines,  when  registered.  The  clerks  shall  keep  a 
separate  book,  in  which  they  shall  register  the  names  of  all  per- 
sons who  may  be  fined  by  the  court,  the  time  when,  the  offense  for 
which  they  are  fined,  the  amount  received  and  disbursed. 

§5649.  Rule  18.  Original  papers  not  to  be  taken  from  file.  No  clerk ^o^lell! 
shall  suffer  any  original  paper  of  file  to  be  taken  from  his  office 
in  term  time  or  vacation,  without  an  order  from  the  judge  for  that 
purpose,  specifying  the  terms  upon  which  it  may  be  taken,  and  the 
length  of  time  it  may  be  kept,  on  pain  of  being  considered  in  con- 
tempt of  court. 

The  pi*actice  of  taking  original  papers  out  of  office  condemned  :  30  Ga.  674. 
Cannot  withdraw fi.  fa.,  in  claim  case  without  judge's  order:  54  Ga.  590. 

§5650.  Rule  19.    When  case  is  called,  papers.    When  a  case  is  called  ty^.0' 4361 
in  its  order  for  trial,  the  clerk  shall  instanter  hand  all  the  papers 
connected  therewith  to  counsel. 

Trial  should  not  proceed  without  papers  or  copies :  56  Ga.  592. 
Judgment,  though  rendered  in  absence  of  counsel,  having  papers,  without 
leave,  not  disturbed  here:  77  Ga.  21. 

VI.  CONSENT. 

§5651.  Rule  20.    What  consent  enforced.     No  consent  between  at-  $$5601' 4423- 
torneys  or  parties  will  be  enforced  by  the  court,  unless  it  be  in  writ- 
ing, and  signed  by  the  parties  to  the  consent,  where  such  consent  or 
agreement  is  denied  by  the  opposite  party. 

Agreement  partly  executed,  though  not  in  writing,  binding:  54  Ga.  557. 

Agreement  between  parties  in  open  court,  approved  by  judge  and  entered 
on  minutes,  binding,  especially  under  facts  here:  65  Ga.  99. 

Consent  not  in  writing  and  disputed,  cannot  be  enforced  :  70  Ga.  445. 

Agreement  not  in  writing,  enforced  without  notice  to  opposing  counsel, 
error:  72  Ga.  197. 

Agreed  statement  of  facts  in  writing,  not  opened  for  alteration  here :  75  Ga. 
342. 

Consent  that  brief  of  evidence  need  not  be  filed  within  thirty  days  after 
trial,  must  be  in  writing:  91  Ga.  215. 

§5652.  Rule  21.  Pleadings,   and  lost   agreements.      No  consent  to^4423- 
dispense  with  pleading  will  in  any  case  be  allowed;  nor  will   any 
evidence  be  received  of  the  contents  of  any  written  agreement  be- 
tween attorneys,  alleged  to  be  lost,  other  than  a  sworn  copy  of  said 
agreement,  where  said  agreement  is  denied. 

Party  introducing  an  agreed  statement  cannot  prove  a  contrary  fact  with- 
out notice  to  other  side :  53  Ga.  401.  Counsel  may  testify  as  to  an  agreement, 
though  adverse  counsel,  with  whom  agreement  was  made,  be  dead :  55  Ga.  98. 
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Consent  as  to  order  and  time  of  trial,  not  binding  on  the  court :  57  Ga.  370 ; 
61/419.  Consent  to  try  without  pleadings,  verdict  on  blank  sheet  of  paper, 
illegal :  67  Ga.  713.    Not  allowed  to  dispense  with  pleadings :  56  Ga.  229,  672. 

Trial  by  consent  without  declaration,  copy  to  be  established  during  trial, 
but  not  done,  illegal :  67  Ga.  713. 

VII.  CONTINUANCES. 

$$5i26,5i38.  §5653.  Rule  22.  Five  minutes.  When  a  case  is  sounded  for  trial, 
the  parties  shall  immediately  announce  ready,  or  move  to  continue; 
if  five  minutes  should  elapse  before  the  announcement  or  motion  to 
continue,  the  plaintiff's  case  will  be  dismissed,  or  the  defendant's 
plea  stricken.  No  argument,  without  express  leave  of  the  court,  shall 
be  heard  on  a  motion  to  continue. 

Appeal  not  dismissed  for  absence  of  appellants :  77  Ga.  497. 

VIII.  DEFAULT. 

$5072.  §5654.  Rule  23.   Opening  judgment  by  default.      Upon  opening  a 

judgment  by  default,  the  defendant  shall  plead  instanter  to  the 
merits  of  the  action;  and  no  default  shall  be  opened  but  upon  pay- 
ment of  all  costs  which  may  have  accrued.  If  the  plaintiff  allege 
himself  to  be  surprised  by  the  plea,  and  shall  state  wherein  he  is 
surprised,  the  cause  shall  be  continued  at  the  instance  of  the  plain- 
tiff, in  the  discretion  of  the  court. 

In  default,  when  and  how  opened:  13  Ga.  44;  versus  garnishee:  48  Ga.  439; 
31/335-  Plaintiff  must  make  out  his  case,  when  :  41  Ga.  77.  Judgment  by  de- 
fault, to  open,  in  discretion  of  court:  57  Ga.  25.  Striking  pleas  and  allowing 
judgment  by  default  is  in  discretion  of  court:  76  Ga.  621.  Opened  without 
payment  of  costs,  and  in  conformity  to  unsound  local  practice  :  88  Ga.  594.  See 
also  48  Ga.  553;  51/455;  59/104,  607.  Default  presumed  when  docket  does  not 
show  answer  at  first  term :  60  Ga.  51. 

Error  to  open  default  judgment  here  and  allow  plea:  72  Ga.  197. 

Discretion  of  court  in  refusing  to  strike  pleas  filed  after  first  term,  not  in- 
terfered with  unless  abused :  76  Ga.  618. 

But  where  plea  goes  only  to  matter  offered  by  amendment  immediately  be- 
fore, costs  not  required :  80  Ga.  472. 

Suit  on  unconditional  contract  in  writing,  not  continued  to  allow  amend- 
ment to  insufficient  plea,  defense  to  be  made  not  stated:  85  Ga.  631. 

Court  can  entertain  motion  to  open  judgment  and  permit  good  plea,  if  good 
reason  given  for  not  pleading  at  proper  time:  85  Ga.  631. 

Absence  of  counsel  in  legislature,  and  failure  of  clerk  to  mark  his  name  for 
defense  upon  request,  not  ground  to  set  aside  judgment:  86  Ga.  809. 

Payment  of  costs,  if  insisted  on  by  opposite  party,  should  always  be  exacted : 
88  Ga.  594. 

IX.  DEFENSE. 

$5059.  §5655.  Rule  24.  Affidavit  in  action  on  contract .   The  following  form 

of  affidavit  to  defenses  in  actions  founded  on  unconditional  con- 
tracts in  writing,  shall  be  used:  "You,  A.  B.,  do  swear  or  affirm 
(as  the  case  may  be)  that  the  foregoing  defense  is  true,  to  the  best 
of  your  knowledge  and  belief.     So  help  you  God." 
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44  Ga.  432 ;  61/515.  Pleas  of  non  est  factum  and  non-partnership  must  be 
sworn  to  positively,  to  change  onus:  77  Ga.  253(3). 

§5656.  Rule  25.  Ejectment  cause.      No  party  shall  be  permitted^5007- 
to  defend  an  ejectment  cause,  or  an  action  of  complaint  for  land, 
who  does  not  admit  that  he  was  in  possession  of  the  premises  in  dis- 
pute at  the  commencement  of  the  action. 

44  Ga.  514.  Rule  formerly  confined  to  ejectment  suits,  and  did  not  apply 
to  complaint  for  land  :  60  Ga.  582. 

Defendant  now  must  admit  possession  :  70  Ga.  790. 

X.  DOCKETS. 

§5657.  Rule  26.  Judge' 's  dockets.     After  court  is  opened,  and  un-$5617- 
til  it  adjourns  each  day,  the  judge's  dockets  shall  not  be  subjected 
to  the  inspection  of  the  bar,  or  their  clients. 

Judge's  control  of  entries  on  docket:  48  Ga.  347. 

No  entry  showing  answer  at  first  term,  case  presumed  in  default :  60  Ga.  51. 
Entries  used  in  aid  of  amendments  of  records :  45  Ga.  117. 

§5658.  Rule  27.  Causes,  how  called  and  tried.  All  causes  shall 
be  called  and  tried  in  the  order  in  which  they  are  docketed,  without 
any  preference  or  delay,  unless  it  shall  appear  to  the  court  that  it 
shall  be  injurious  to  press  a  cause  to  trial  when  regularly  called.  A 
different  order  in  calling  the  docket  may  be  pursued  by  the  court, 
in  its  discretion,  for  the  purpose  of  giving  facility  and  expedition  to 
its  proceedings,  or  for  furthering  the  ends  of  justice.  And  the  judge 
may,  in  his  discretion,  require  the  clerk  to  make  a  calendar  of  all 
cases  pending  in  court. 

Case  set  for  trial  on  Sunday  stands. for  trial  on  Monday:  12  Ga.  380.  Call- 
ing appearance-docket:  25  Ga.  592;  37/667.  Counsel  required  to  know  order 
of  cases  on  docket :  55  Ga.  208.  Preference  given  to  cases  in  which  State  is 
plaintiff:  Code,  §24. 

Court  not  bound  by  agreement  of  counsel  as  to :  61  Ga.  419 ;  55/209. 

A  court,  in  its  discretion,  can  call  a  case  out  of  its  order  on  the  docket:  85 
Ga.  631. 

Rule  of  practice  requiring  docket  called  in  its  order,  and  cases  ready  set 
three  days  thereafter,  not  illegal :  82  Ga.  757. 

XL  EXCEPTIONS. 

§5659.  Rule  28.  Defects  in  pleading  taken  advantage  of,  when.     All  ^5046- 
matters  appearing  on  the  face  of  the  declaration  or  process,  that 
would  not  be  good  in  arrest  of  judgment,  shall  be  taken  advantage 
of  at  the  first  term,  and  be  immediately  determined  by  the  court. 

Of  motion  in  arrest  of  judgment:  Code,  §5362  et  seq.  Judge  may  direct 
amendment :  55  Ga.  504. 

Must  be  taken  advantage  of  before  testimony  is  offered :  60  Ga.  148 ;  55/229 ; 
48/652 ;  43/280.  Formal  objections :  Note  to  section  4994.  Patent  defects  taken 
advantage  of  by  motion :  See  notes  to  section  5046. 

Amendable  defect,  not  taken  advantage  of  by  demurrer,  cannot  be  after- 
wards urged :  75  Ga.  450, 
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No  cause  of  action  set  out,  case  dismissed  on  oral  demurrer  at  trial  term: 
76  Ga.  291. 

Defendant  in  attachment  having  pleaded  to  merits,  cannot,  at  another  term, 
interpose  special  demurrer  relating  to  form  merely :  95  Ga.  78 ;  see  also  84  Ga. 
174. 

No  cause  of  action  set  out,  defect  may  be  taken  advantage  of  at  any  time : 
65  Ga.  216. 

Declaration,  though  not  full  enough,  not  demurred  to,  dismissed  on  motion 
at  trial  term  :  90  Ga.  695 ;  see  also  87  Ga.  691. 

XII.  EXECUTORS  AND  ADMINISTRATORS. 

$5066.  §5660.  Rule  29.  Answers  and  pleas  of,  must  be  sworn  to.     An  exec- 

utor or  administrator  shall  not  be  permitted,  in  answer,  to  deny  any 
deed,  bond,  bill,  note,  or  other  written  instrument  of  his  testator  or 
intestate,  being  the  foundation  of  the  plaintiff's  action,  without  an 
oath  or  affirmation  indorsed  on  such  plea  or  answer,  that  he  has 
reason  to  believe,  and  does  verily  believe,  that  such  plea  or  answer 
is  true. 

26  Ga.  649 ;  34/435.     Oath  to  plea  of  non  est  factum  discussed :  77  Ga.  253. 
See  notes  to  section  5066. 

XIII.  ILLEGALITY. 

#28i6(6),  §5661.  Rule  30.  Affidavit,  etc.  When  an  affidavit  of  illegality  is 
made  on  account  of  partial  payment  made  on  the  execution,  the 
defendant,  at  the  time  of  making  such  affidavit,  must  pay  the 
amount  he  admits  to  be  due,  or  the  sheriff  shall  proceed  to  raise 
that  amount  and  accept  the  affidavit  for  the  balance. 

Defendant  must  pay  amount  admitted  due,  or  officer  will  proceed  to  raise 
it:  72  Ga.  705. 

Applicable  to  illegality  to  execution  for  witness's  fees,  on  ground  that  wit- 
ness claims  too  much :  93  Ga.  575. 

$5057.  §5662.  Rule  31.  No  second  affidavit.     No  second  affidavit  of  ille- 

gality shall  be  received  by  any  sheriff  or  other  officer,  for  causes 
which  existed  and  were  known,  or  in  the  exercise  of  reasonable  dili- 
gence might  have  been  known  at  the  time  of  filing  the  first. 

The  present  rule  in  accordance  with  decision  in  2  Kelly,  367  ;  see  also  53  Ga. 
391 ;  54/499.  The  rule  adopted  in  1869  not  literally  enforced :  55  Ga.  355.  Rea- 
sons for  not  including  grounds  in  first  must  be  fully  stated  :  55  Ga.  335  ;  59/260. 
Second  affidavit  to  new  levy  allowed :  47  Ga.  388.  Second  affidavit  not  barred 
by  a  former,  by  other  defendant,  when :  61  Ga.  520. 

Fi.  fa.  withdrawn  by  leave  and  levied  on  other  property,  second  levy  and 
sale  arrested  by  another  illegality :  66  Ga.  682. 

Resort  to  injunction,  in  lieu  of  second  affidavit,  to  evade  this  rule,  not  al- 
lowed :  73  Ga.  796. 

Did  not  show  diligence,  and  properly  refused:  77  Ga.  550. 

XIV.  INTERROGATORIES. 
.$$5813,5299.      §5663.  Rule   32.   Form.      The   following  shall  be  the  form  of  a 
commission  to  take  testimony  by  interrogatories; 
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Georgia,         )    By  his  Honor ,  one  of  the  judges  of  the  

County.  )        court,  for  the  county  and  State  aforesaid. 

To and ,  Esquires — Greeting: 

Whereas,  There  is  a  certain  matter  of  controversy  now  depend- 
ing in  the  court  for  said  county  between  and ;  and 

whereas is  a  material  witness  in  said  suit,  and  cannot  attend 

our  said  court  in  person,  without  manifest  inconvenience: 

Now  know  ye,  that  we,  reposing  special  trust  and  confidence  in 
your  prudence  and  fidelity,  have  appointed  you;  and  you,  or  any 
two  or  more  of  you,  are  hereby  authorized  and  required  to  cause  said 

personally  to  come  before  you,  and  after  being  duly  sworn,  to 

examine concerning  the  said  suit,  agreeably  to  the  interroga- 
tories hereunto  annexed;  and  the  answers  to  the  same  being  plainly 
and  distinctly  written,  you  are  to  send  the  same,  closed  up  under 

your  hands  and  seals,  to  our  said  court,  to  be  held  on  the day  in 

next,  together  with  this  writ. 

Witness  the  Honorable ,  one  of  the  judges  of  said  court,  this 

day  of . 


See  notes  to  section  5299. 

Residence  of  witness  must  be  stated,  if  known  :  68  Ga.  459. 

§5664.  Rule  33.  Witnesses1  names.  The  names  of  the  witnesses 
intended  to  be  examined  by  commission  shall  be  distinctly  specified 
in  the  notice  served  upon  the  adverse  party,  preparatory  to  issuing 
the  commission. 

See  19  Ga.  569;  26/183.  Name  of  firm  in  commission,  but  answers  signed 
individually,  valid:  43  Ga.  569. 

§5665.  Rule  34.  Time  allowed  for  return.  The  time  to  be  allowed 
for  the  return  of  commissions  from  any  part  of  the  United  States  of 
North  America,  if  less  than  one  hundred  miles  distant  from  the 
place  of  trial,  shall  be  twenty  days;  if  a  greater  distance,  and  lees 
than  five  hundred  miles,  thirty  days;  if  a  greater  distance,  forty 
days;  to  any  part  of  the  West  Indies  or  South  America,  eighty  days; 
or  to  any  part  of  Europe,  one  hundred  and  twenty  days,  unless,  in 
the  discretion  of  the  court,  a  longer  time  shall  be  allowed. 

§5666.  Rule  35.  Commissions  not  regular.  In  cases  of  commissions  $5314- 
returned  not  executed  or  directed  according  to  rule,  either  party 
in  the  cause  shall,  upon  five  days  notice  to  the  adverse  party  or  his 
attorney,  be  permitted  to  return  the  commission  and  its  contents 
(except  the  answers  of  the  witness,  which  shall  remain  in  the  clerk's 
office)  to  the  commissioners,  to  be  properly  executed  and  directed. 

Where  re-execution  and  both  answers  put  in,  objection  to  be  made,  when  : 
57  Ga.  336.    Answers  should  be  left  in  court :  74  Ga.  403. 

§5667.  Rule  36.   Commissions  by  mail.     When  commissions  are  re-$5309' 
turned  by  mail,  to  entitle  the  party  to  open  the  same,  the  post- 
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master,  his  deputy,  or  assistant,  must  indorse  ivpon  the  back:  "I 
certify  that  I  received  this  package  from  A.  B.,  one  of  the  commis- 
sioners." The  usual  abbreviations  of  initials  of  Christian  names  of 
the  commissioners,  witnesses,  attorneys,  clerks,  magistrates,  and 
postmasters,  shall  be  sufficient. 

See  23  Ga.  17. 

$5283.  §5668.  Rule  37.  Leading  questions.     No  exception  to  a  written  in- 

terrogatory, on  the  ground  that  it  is  a  leading  question,  shall  pre- 
vail, unless  it  be  filed  with  the  interrogatories  before  the  issuing  of 
the  commission. 

See  general  note  following  section  5322.  Rule  stated :  44  Ga.  229,  236,  458. 
Rule  as  to  leading  questions,  liberal:  51  Ga.  419.  What  are  such:  49  Ga.  31. 
Do  not  make  answers  to  others  inadmissible :  50  Ga.  395.  Discretion  of  judge 
as  to :  51  Ga.  410.     Where  they  are  not  answered :  50  Ga.  395.     See  85  Ga.  794. 

Not  necessary,  before  issuance  of  commission,  to  object  that  witness's  resi- 
dence not  stated :  68  Ga.  459. 

XV.  JUDGMENT. 

$5077.  §5669.  Rule  38.  Judgment  for  plaintiff,  when.      The  court  shall 

render  judgment  without  the  verdict  of  a  jury,  in  all  civil  cases 
founded  on  unconditional  contracts  in  writing,  where  an  issuable 
defense  is  not  filed  under  oath  or  affirmation. 

Constitution,  Article  6,  section  4,  paragraph  7.  Signed  by  counsel  when 
court  should,  amendable,  if  entered  on  signed  minutes:  63  Ga.  273. 

See  section  5076  and  notes.  Court  must  render  judgment  for  plaintiff  when 
he  makes  out  his  case — defendant  cannot  rebut  without  filing  a  sworn  plea :  48 
Ga.  551.  No  plea,  verdict  illegal:  55  Ga.  475.  Plaintiff  must  prove  material 
allegation  even  in  absence  of  sworn  plea:  59  Ga.  104.  Sworn  plea  in  cases 
of  appeal  from  justice  court  in  action  ex  contractu,  not  required :  59  Ga.  774. 
Court  should  render  judgment  in  action  on  sheriff 's bond  if  no  plea  is  filed:  60 
Ga.  314.     Judgment  must  show  what :  59  Ga.  540. 

Proper  in  attachment  case  when  no  plea:  58  Ga.  377  ;  62/158.  In  case  trans- 
ferred from  county  to  superior  court  by  Constitution  of  1868 :  59  Ga.  823.  Ren- 
dered where  no  plea  is  filed  except  to  jurisdiction,  and  that  is  overruled:  60 
Ga.  443.  Plea  filed  and  lost:  59  Ga.  492.  City  court  may  render:  63  Ga.  71. 
Not  rendered  in  appeal  cause:  65  Ga.  245.  General  issue  sworn  to  is  "issua- 
ble" plea:  44  Ga.  433;  41/409;  61/67;  54/117. 

Verdict  taken  and  judgment  entered  by  counsel,  void  :  66  Ga.  688. 

Judgment  by  the  court  proper  against  one  maker  of  a  note  who  filed  no  plea, 
the  other  maker  defending:  70  Ga.  578. 

A  single  issuable  defense,  even  the  general  issue,  filed  under  oath,  prevents 
judgment  by  court:  72  Ga.  42. 

Suit  on  unconditional  conti'act  in  writing,  not  continued  to  allow  amend- 
ment to  insufficient  plea,  defense  to  be  made  not  stated :  85  Ga.  631. 

§5670.  Rule  39.  Form.  The  following  form  of  judgment,  sub- 
stantially, shall  be  used  in  all  civil  cases  founded  on  unconditional 
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contracts  in  writing,  where  an  issuable  defense  is  not  filed  on  oath: 
A.  B.  ) 
vs.     > 
C.  D.  ) 

There  being  no  issuable  defense  filed  on  oath  in  this  case,  judg- 
ment is  rendered  by  the  court  for  the  plaintiff  against  defendant 

for dollars  and cents  as  principal, dollars  and 

cents  as  interest,  and dollars  and cents  for  costs  of  suit. 

This day  of ,  18—.  E.  D., 

Judge  Superior  Court, Circuit. 

"On  oath"  omitted,  immaterial:  57  Ga.  79.  From  directory:  57  Ga.  79; 
61/26;  60/406.  As  to  attorney  entering  judgment  on:  60  Ga.  407;  51/618. 
Where  attorney  signs  judgment  and  the  judge  signs  minutes  on  which  it  is 
entered,  sufficient:  61  Ga.  26;  59/607;  60/430;  63/273.  Where  judgment  on 
verdict  is  not  signed  by  plaintiff  or  his  attorney :  62  Ga.  103  ;  62/225. 

Judgment  here,  although  not  following  form,  held  good,  form  being  direct- 
ory only :  67  Ga.  32,  35. 

XVI.  JUSTICES  OF  THE   PEACE. 

§5671.  Rule  40.  Must  return  papers  to  superior  court,  when.  The 
justices  of  the  peace,  and  other  committing  magistrates,  shall  return 
all  examinations  and  recognizances  by  them  taken,  or  other  papers 
that  may  be  necessary  to  be  acted  upon  by  the  superior  courts  of 
their  respective  counties,  ten  days  before  said  courts,  if  taken  that 
length  of  time  before  the  sitting  of  the  court. 

XVII.  JURIES. 

§5672.  Rule  41.  Time  for  striking.  In  striking  juries,  not  more 
than  one  minute  shall  be  allowed  either  party  for  each  strike;  and 
if  either  party  shall  fail  to  strike,  by  such  failure  he  shall  forfeit  a 
strike;  and  if  more  than  twelve  jurors  remain  upon  the  jury-list,  the 
first  twelve  not  stricken  shall  constitute  the  jury. 

In  felony  cases  prisoner  should  be  allowed  reasonable  time  to  make  choice 
of  jurors  :  76  Ga.  592. 

XVIII.  LOST  PAPEES. 

§5673.  Rule  42.  When  secondary  evidence  admitted.  Whenever  a^3611»4743- 
party  wishes  to  introduce  the  copy  of  a  deed  or  other  instrument, 
between  the  parties  litigant,  in  evidence,  the  oath  of  the  party  stat- 
ing his  belief  of  the  loss  or  destruction  of  the  original,  and  that  it  is 
not  in  his  possession,  power  or  custody,  shall  be  a  sufficient  founda- 
tion for  the  introduction  of  such  secondary  evidence. 

9Ga.  440;  27/187;  34/167.  Certificate  to  copy:  26  Ga.  582;  see  also  30  Ga. 
391 ;  40/684. 

See  notes  to  section  5172. 

To  lay  foundation  for  introducing  certified  copy  deed  from  records :  68  Ga. 
585. 

Examination  preliminary  to  introduction  of  such  evidence,  largely  in  dis- 
cretion of  judge:  68  Ga.  585. 
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Evidence  of  loss  of  written  transfer  of  fi.  fa.  was  competent  here:  73  Ga. 
123. 

§5674.  Rule  43.  Grants.  Whenever  a  party  wishes  to  introduce 
the  copy  of  a  grant  in  evidence,  the  oath  of  the  party,  stating  that 
the  original  is  not  in  his  power  or  possession,  and  that  he  knows  not 
where  it  is,  shall  be  sufficient  foundation  for  the  introduction  of 
such  copy. 

See  14  Ga.  252 ;  26/638 ;  27/58. 

XIX.  MOTIONS. 

§5675.  Rule  44.  Motions  to  be  insisted  on  at  once.  All  grounds  of 
motion  for  nonsuit,  in  arrest  of  judgment,  for  continuance,  all  ob- 
jections to  testimony,  and  all  exceptions  to  declarations,  must  be 
urged  and  insisted  upon  at  once.  And  after  a  decision  upon  one  or 
more  grounds,  no  others  afterwards  urged  shall  be  heard  by  the 
court. 

Court  has  discretion  to  vary  this  rule  to  prevent  injustice  in  case  of  sur- 
prise or  mistake,  but  the  rule  is  wholesome  and  must  be  enforced  :  54  Ga.  374. 

Court  has  discretion  to  vary  application  of  rule  to  prevent  injustice  in  case 
of  mistakes,  etc. :  76  Ga.  631. 

Counsel  not  objecting  to  evidence,  not  permitted,  as  it  comes  in,  to  dis- 
course upon  its  infirmities  :  85  Ga.  756. 

Objections  to  admissibility  of  evidence  must  be  specifically  stated :  86 
Ga.  108. 

Court  may  decline  to  rule  out  inadmissible  evidence  at  instance  of  party 
who  brought  it  out:  94 Ga.  517. 

$5160.  §5676.  Rule  45.   Who  shall  open  and  conclude.    On  all  rules  to  show 

cause,  and  other  motions,  the  party  moving  shall  open  and  con- 
clude; and  on  all  special  matters  springing  out  of  a  cause  at  issue, 
the  actor  or  party  submitting  a  point  to  the  court  shall  in  like 
manner  begin  and  close. 

See  general  notes  after  sections  4445  and  4339 ;  notes  to  section  5160.  De- 
fendant pleading  justification  opens,  etc. :  56  Ga.  351. 

Where  protest  is  filed  to  report  of  processioners,  the  applicant  has  opening 
and  conclusion  :  71  Ga.  528. 

In  complaint  for  lan.d,  where  defendant  admits  giving  the  deed  but  pleads 
usury  in  it,  he  has  burden  of  proof,  opening  and  conclusion :  71  Ga.  698. 

On  bill  to  enjoin  common-law  actions,  both  sides  submitting  proof,  com- 
plainant opens  and  concludes  :  72  Ga.  320. 

§5677.  Rule  46.  In  writing.  Every  motion  for  any  rule  or  order 
shall  be  submitted  to  the  court  in  writing,  by  the  counsel  who  makes 
it,  and  if  granted  by  the  court,  shall  be  signed  by  the  judge  and  de- 
livered to  the  clerk. 

Claims  to  money  on  rule  to  distribute,  should  be  in  writing:  53  Ga.  52. 
Movant  may  dismiss,  after  motion  has  been  orally  granted:  54  Ga.  19.  Oral 
motion  granted  should  be  recorded  ;  aliter,  if  refused  :  59  Ga.  196. 
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XX.  NOTICE. 

§5678.  Rule  47.  What  sufficient.  It  shall  be  deemed  a  sufficient^5249- 
compliance  with  the  notice  given  under  section  5249  of  the  Code 
(whether  served  heretofore  or  hereafter),  if  the  party  notified  being 
a  resident  of  any  other  county  of  the  State,  or  temporarily  absent 
from  the  county  of  his  residence,  than  that  wherein  the  case  is  pend- 
ing, shall  make  an  affidavit  in  writing,  before  some  judicial  officer  of 
the  State,  that  the  books  or  papers  required  and  not  produced,  are 
not  nor  have  been  in  his  possession,  power  or  control,  since  the  serv- 
ice of  such  notice.  When  the  party  notified  resides  in  the  county, 
he  may  make  the  affidavit  in  open  court,  and  it  shall  be  held  a  suf- 
ficient compliance  with  the  notice. 

Failure  to  respond  to  notice,  if  it  appear  instrument  is  lost,  does  not  au- 
thorize a  judgment  by  default :  53  Ga.  442. 
See  notes  to  sections  5248  et  seq.,  and  5243. 

§5679.  Rule  48.  In  writing.  All  notices  required  to  be  given  to 
any  officer  of  the  court  must  be  in  writing. 

XXI.  NEW  TRIALS. 

§5680.  Rule  49.  Brief  of  testimony.  In  every  application  for  a $5488. 
new  trial,  a  brief  of  the  testimony  in  the  cause  shall  be  filed  by  the 
party  applying  for  such  new  trial,  under  the  revision  and  approval 
of  the  court.  If,  pending  the  motion,  the  presiding  judge  shall  die, 
or  a  vacancy  otherwise  occur,  then  his  successor  shall  hear  and  de- 
termine the  motion  from  the  best  evidence  at  his  command. 

1  Ga.  252;  3/217;  8/111;  5/399;  13/403.  Proper  method  of  making  brief: 
8Ga.  111.  Approval:  20  Ga.  762.  Filed  when:  23  Ga.  493.  Failure  to  file 
brief,  how  cured:  30  Ga.  249.  Granting  rule  nisi,  presumptive  approval:  41 
Ga.  577  ;  see  also  44  Ga.  266,  605,  639.  Agreement  of  counsel  to  brief,  not  cure 
omission  of  judge's  approval :  64  Ga.  559. 

Another  judge :  See  section  5486  and  notes  ;  52  Ga.  358.  Time  of  filing  ex- 
tended by  mistake,  does  not  invalidate:  41  Ga.  60.  Unless  filed,  court  can- 
not set  aside  verdict  on  ground  that  it  is  without  evidence  to  support  it :  50 
Ga.  596.  Approved,  how:  60  Ga.  537,  322.  Agreement  of  counsel  does  not  dis- 
pense with :  48  Ga.  124.  Effect  of  failure  to  file :  50  Ga.  595 ;  52/354 ;  54/255. 
Of  laches  in  filing:  60  Ga.  335 ;  53/178;  56/471.  Not  necessary  on  motion  to 
set  aside  verdict:  52  Ga.  355.  Approval  "subject  to  corrections,"  not  sufficient, 
unless  subsequent  action  thereon :  65  Ga.  299.  Entry  by  judge  of  partial 
recollection  of  facts  as  correct,  not  an  approval :  65  Ga.  238.  Laches  of  movant 
in  respect  to :  65  Ga.  238. 

See  notes  to  sections  5537,  5484  and  5488. 

Copy  of  written  evidence  attached  to  brief,  sufficiently  identified  here :  72 
Ga.  147. 

Incorporation  of  original  papers  in  brief  of  evidence,  disapproved,  but  case 
not  dismissed  where  done  by  consent:  72  Ga.  463. 

Order  allowing  "until"  a  certain  day  or  term,  includes  such  day  or  term: 
70  Ga.  717. 

Consent  order  providing  that  brief  of  evidence  be  filed  in  thirty  days,  means 
brief  agreed  upon  and  approved.     Motion  dismissed:  68  Ga.  815. 
112 
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Brief  filed  but  not  approved,  and  case  continued,  motion  not  dismissed:  72 
Ga.  204. 

Where  term  continues  longer  than  thirty  days,  sufficient  that  brief  filed, 
subject  to  approval,  within  thirty  days  after  trial:  91  Ga.  578. 

Motion  filed,  with  approved  brief,  within  time,  not  dismissed  at  subsequent 
term  because  brief  not  approved  in  time,  when :  95  Ga.  410 ;  see  also  91  Ga.  578. 

Practice  as  to  granting  time  to  file  brief  of  evidence,  since  Act  of  1889:  95 
Ga.  567  ;  see  also  91  Ga.  813,  819 ;  94/725. 

Written  evidence  omitted,  not  sufficient  for  clerk,  by  agreement  of  counsel, 
to  copy  same  and  attach  to  brief :  75  Ga.  144. 

Motion  not  dismissed  here  because  brief  not  approved  in  terms :  66  Ga.  715. 

Brief  of  evidence  not  filed  within  time  ordered  by  the  court,  motion  for  new 
trial  dismissed  :  70  Ga.  445. 

Motion  not  dismissed  for  failure  to  file  brief,  where  time  extended  by  order: 
77  Ga,  16. 

Brief  allowed  at  final  hearing,  after  extension  of  time  of  filing  and  subse- 
quent continuance:  75  Ga.  347. 

Brief  of  evidence  allowed  at  final  hearing,  under  extending  and  postponing 
orders :  77  Ga.  612. 

Brief  may  be  perfected  and  approved  at  any  time  before  the  hearing:  72 
Ga.  204. 

Brief  of  evidence  is  amendable  at  hearing  of  motion  for  new  trial :  80  Ga. 
166. 

Contrary  to  law  to  send  stenographic  report  of  oral  evidence  instead  of  brief 
to  Supreme  Court :  80  Ga.  644. 

Where  motion  regularly  continued,  judge  may  approve  brief  of  evidence 
after  time  ordered,  but  is  not  bound  to  do  so :  85  Ga.  642. 

It  is  duty  of  court  to  make  brief  of  evidence  correct  before  ordering  filed : 
85  Ga.  678. 

In  making  up  brief,  judge  need  not  hear  evidence  as  to  what  was  testified, 
if  he  distinctly  remembers:  86  Ga.  427. 

Absence  from  brief  of  preliminary  proof  of  document  in  evidence,  not  war- 
rant conclusion  that  document  admitted  without  proof :  92  Ga.  105. 

Evidence  not  briefed  as  required  by  law,  not  considered  by  Supreme  Court : 
92  Ga.  452. 

Supreme  Court  cannot  mandamus  judge  of  superior  court  to  approve  brief 
of  evidence  to  motion  for  new  trial :  93  Ga,  254,  255  ;  see  also  91  Ga.  83. 

As  to  auditor's  report  of  evidence  used  as  brief  under  approval  of  court, 
court  refusing  to  dismiss  motion  but  requiring  new  brief:  95  Ga.  120. 

When  court  improperly  approves  auditor's  report  of  evidence  as  brief, 
proper  motion  is  to  vacate  approval :  95  Ga.  120. 

XXII.  PROCHEIN  AMI. 

^$4947,569«.  §5681.  Rule  50.  Bond  to  be  given.  No  prochein  ami  shall  be  per- 
mitted to  receive  the  proceeds  of  any  personal  action,  in  the  name 
and  behalf  of  an  infant,  until  such  prochein  ami  shall  have  entered 
into  sufficient  bond  to  the  Governor  of  the  State,  for  the  use  of  the 
infant  and  his  representatives,  conditioned  well  and  faithfully  to 
account  of  and  concerning  his  said  trust,  which  bond  may  be  sued 
by  order  of  the  court  in  the  name  of  the  Governor,  and  for  the  use 
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of  such  infant;  and  such  bond  shall  be  approved  by  the  clerk  of  the 
court  in  which  the  suit  may  be  commenced,  and  filed  in  his  office. 

14  Ga.  539;  25/58;  28/522;  29/219. 

XXIII.  RECOGNIZANCES. 

§5682.  Rule  51.  Clerk  must  keep  book  for.  All  recognizances  taken 
by  the  clerk  for  the  appearance  of  either  parties  or  witnesses  shall 
be  written  in  a  book  for  that  purpose,  separate  and  distinct  from 
the  minutes,  to  which  he  shall  affix  an  alphabetical  index. 

XXIV.  SHERIFFS. 

§5683.  Rule  52.  No  levy  or  service,  etc.  When  a  criminal  or  civil $5416- 
process  shall  have  been  delivered  to  the  sheriff  or  his  deputy,  if  no 
levy  or  service  has  been  made  in  conformity  with  the  exigency 
thereof,  he  shall  state  specially  in  his  return  the  cause  why  such  levy 
or  service  has  not  been  made.  If  property  which  has  been  levied 
on  remain  unsold,  it  shall  be  his  duty  to  state  the  cause  of  its  so 
remaining  unsold,  and  to  give  a  particular  description  of  the  same. 

False  return  :  7  Ga.  187.  Liable  to  action  or  rule :  7  Ga.  449 ;  23/379 ;  37/605. 
Not  levying:  10  Ga.  158;  17/625. 

See  notes  to  sections  4769  el  seq.,  and  4380  (1). 

§5684.  Rule  53.  Returns.     The  sheriff  shall  make  a  return  to  the^380(2). 
clerk  of  the  court,  at  the  opening  thereof,  of  the  names  of  four 
constables  of  the  county,  which  constables  the  sheriff  shall  notify 
to  attend  said  term.    In  the  absence  of  efficient  constables  the  court 
may  appoint  special  bailiffs. 

§5685.  Rule  54.  Docket.     The  sheriff  of  each  county  shall  keep^so(4). 
a  bench-warrant  docket,  on  which  he  shall  enter  all  bench-warrants 
delivered  to  him,  the  time  when  they  may  be  delivered  to  him,  and 
the  time  when  executed,  if  executed,  and  if  not,  the  reason  why  they 
were  not  executed,  on  pain  of  being  considered  in  contempt  of  court. 

XXV.  SURVEYS. 

§5686.  Rule  55.    Copies  of  resurveys.     County  surveyors  are  re-5|^'4790» 
quired  to  deliver  copies  of  resurveys  made  by  them  under  order  of 
court,  officially  certified,  to  each  of  the  parties  concerned,  upon 
their  application,  and  at  their  own  proper  costs,  within  ten  days 
after  such  application  is  made. 

Survey  of  others  inadmissible  unless  proved :  58  Ga.  315.  As  to  surveys 
generally  :  Code,  §§3246  and  489. 

Where  right  to  survey  not  invoked,  party  cannot  complain  of  less  certain 
evidence :  71  Ga.  627. 

§5687.  Rule  56.  Scale  of  plats.  Surveys  of  lands  in  any  quantity 
of  two  hundred  acres,  or  less,  shall  be  laid  down  by  a  scale  of  ten 
chains  to  the  inch;  and  over  that  quantity,  by  a  scale  of  twenty 
chains  to  an  inch. 
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§5688.  Rule  57.  Ten  days  notice,.  No  survey  shall  be  received  in 
evidence,  unless  it  appears  that  at  least  ten  days  notice  of  the 
time  of  commencing  such  survey  was  given  to  the  opposite  party  by 
the  one  who  offers  it  in  evidence.  Either  party  to  an  action  may 
have  a  survey  made,  without  an  order  of  court,  upon  giving  the  re- 
quired notice. 

§5689.  Rule  58.  Contents  of  plat.  Every  surveyor  shall  represent 
on  his  plat,  as  nearly  as  he  can,  the  different  inclosures  of  the 
parties,  and  the  extent  or  boundaries  within  which  each  party  may 
have  exercised  acts  of  ownership. 

§5690.  Rule  59.  Objections  to  survey.  After  a  cause  has  gone  to 
a  jury  and  evidence  been  heard  in  it,  neither  party  shall  be  allowed 
to  make  objection  to  the  survey  executed,  provided  that  proper 
notice  shall  have  been  given. 

21  Ga.  113 ;  28/465. 

XXVI.  WITNESSES. 

$5279.  §5691.  Rule  60.  How  examined.     The  regular  mode  of  conduct- 

ing the  examination  of  a  witness  shall  be  as  follows:  First,  the 
witness  shall  be  examined  by  the  party  introducing  him,  and  then 
cross-examined  by  the  other  party;  after  which  the  original  party 
may  further  interrogate  the  witness  to  explain  the  direct  or  rebut 
the  cross  examination,  and  if  any  new  matter  be  thus  elicited,  the 
opp'osite  party  may  further  examine  the  witness  as  to  such  new  mat- 
ter. In  all  cases  in  which  more  than  one  attorney  is  retained  on 
either  side,  the  examination  and  cross-examination  shall  be  con- 
ducted by  one  of  the  counsel  only;  and  at  the  opening  of  the  case 
both  parties  shall  state  to  the  court  to  which  attorney  the  exami- 
nation and  cross-examination  of  witnesses  is  confined. 

14  Ga.  242 ;  17/303.  Witness  recalled  :  9  Ga,  125  ;  14/242 ;  19/227  ;  10/156  ; 
22/499 ;  23/576  ;  27/382;  30/121.  Discretion  of  court :  17  Ga.  106;  19/569;  22/449. 
In  rebuttal :  27  Ga.  288 ;  28/237.  When  witnesses  are  to  be  examined  sep- 
arately and  a  party  is  a  witness,  he  should  be  examined  first :  52  Ga.  538. 
Leading  questions  on  cross-examination  not  allowed,  in  discretion  of  court:  56 
Ga.  24.  Court  may  bring  to  attention  of  witness  a  fact  counsel  wished  him 
not  to  know:  56  Ga.  283.  Court  may  abridge  examination  of  witness:  57  Ga. 
448.    After  case  goes  to  jury,  witness  may  be  recalled  by  consent:  59  Ga.  380. 

Recalling  witness  after  examination  makes  him  witness  of  party  recalling: 
,  45  Ga.  283.  On  recall,  cross-examination  allowed:  59  Ga.  380.  When  parties 
are  witnesses;  court  asking  question:  61  Ga.  359;  may  interfere  with  exam- 
ination, when :  60  Ga.  509.  Reopening  case,  discretion:  64  Ga.  243,  344,  711; 
63/705. 

Counsel  for  plaintiff  and  defendant  both  permitted  to  examine  witness  in 
claim  case :  75  Ga.  800. 

Rebutting  testimony  bears  against  truth  or  accuracy  of  prior  evidence :  77 
Ga.  323. 

Discretion  in  allowing  witness  to  explain  his  testimony,  almost  unlimited: 
77  Ga.  563. 
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Court  may,  in  its  discretion,  admit  testimony  not  in  rebuttal,  after  defend- 
ant's testimony  in :  85  Ga.  297  ;  85/373. 

In  re-examination  of  own  witness,  counsel  cannot  state  understanding  of 
answers  under  cross-examination,  in  order  to  ask  explanation:  85  Ga.  756. 

Not  relate  to  right  of  cross-examination,  but  the  manner:  95  Ga.  560. 


RULES  IN  EQUITY. 

§5692.  Rule  1  (2).  Oath.  The  oath  or  affirmation"  of  a  defend-^5056'506'2' 
ant  to  his  or  her  answer  to  a  petition  for  equitable  relief  shall  be: 
"You,  A.  B.,  do  swear,  or  affirm  (as  the  case  may  be),  that  what  is 
contained  in  your  answer,  as  far  as  concerns  your  own  act  and  deed, 
is  true  of  your  own  knowledge,  and  that  what  relates  to  the  act  or  deed 
of  any  other  persons,  you  believe  to  be  true. 

Answer  sworn  to  on  trial,  discovery  waived,  no  error:  52  Ga.  531. 

§5693.  Rule  2  (3).  What  service  sufficient.  After  appearance  by$4975# 
the  party  defendant  to  any  petition  in  equity,  by  any  attorney  of 
this  court,  the  service  of  any  process  to  make  better  answer,  or  any 
rule  or  order  of  the  court  on  such  defendant  or  attorney,  shall  be 
sufficient.  Service  upon  plaintiff,  or  his  attorney,  shall  in  like 
manner  be  deemed  sufficient  service. 

§5694.  Rule  3  (4).  Copies  of  exhibits.  Copies  of  all  exhibits  shall  ^4963' 5002 
be  filed  with  the  petition  or  answer,  and  no  exhibits  shall  be  ad- 
mitted unless  by  order  of  the  court  for  some  special  or  good  cause 
shown.  The  production  of  the  original,  if  not  admitted  by  the  an- 
swer, may  be  required  on  the  hearing;  and  upon  application  to  the 
court,  or  to  the  judge  in  vacation,  and  cause  shown,  the  original  of 
any  exhibit  will  be  ordered  to  be  deposited  in  the  clerk's  office  for 
the  inspection  of  the  adverse  party. 

See  8  Ga.  43 ;  12/417  ;  13/24 ;  16/67  ;  18/492 ;  39/574 ;  43/84. 

Where  complainant  relies  on  a  written  contract,  it  should  be  exhibited  to 
the  bill :  53  Ga.  689.  What  must  be  exhibited  to  bill  setting  up  a  prior  eject- 
ment case  as  a  bar :  62  Ga.  675. 

Suits  between  defendants  only  incidentally  referred  to,  need  not  be  attached 
as  exhibit :  71  Ga.  296. 

Reference  and  tender  of  voluminous  levy  and  marshal's  deed  was  substan- 
tial compliance  herewith :  73  Ga.  137. 

Since  passage  of  uniformity  Act  of  1887,  it  is  doubtful  whether  this  rule  ap- 
plies in  its  full  force :  86  Ga.  485. 

§5695.  Rule  4  (5).  Auditors'1  reports.     When  auditors  have  made$4588- 
up  their  report,  the  same  shall  be  returned  into  the  clerk's  office 
without  delay,  and  shall  remain  open  to  the  inspection  of  both 
parties. 
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$$4947,5681.  §5696.  Rule  5  (6).  Bond  of  prochein  ami.  The  rule  at  common 
law  which  requires  a  prochein  ami  of  an  infant  to  give  bond  to  ac- 
count, etc.,  shall  also  be  observed  in  equity. 

Common-law,  Rule  No.  50. 
$4849.  §5697.  Rule  6  (7).  Issues  of  fact,  how  submitted.      When  in  the 

trial  of  any  chancery  cause  either  party  shall  request,  in  accordance 
with  the  provisions  of  the  Act  of  February  27th,  1876,  that  the  jury 
be  required  to  find  a  special  verdict  of  the  facts  only  in  said  cause, 
the  attorney  of  the  party  making  the  request  shall  prepare  and  sub- 
mit to  the  attorney  of  the  opposite  party  a  clear  statement  of  the 
issues  of  fact  which  he  claims  arise  under  the  pleadings  in  the  cause 
to  be  passed  upon  by  the  jury;  and  the  attorney  of  the  opposite  party 
may  likewise  submit  such  issues  of  fact  as  he  claims  arise  under  the 
pleadings  in  the  cause  to  be  passed  upon  by  the  jury.  And  the  pre- 
siding judge  when  charging  the  jury  shall  instruct  and  require  the 
jury  to  find  a  special  verdict  of  the  facts  only  in  said  cause,  and  shall 
inform  the  jury  what  issues  of  facts  are  made  by  the  pleadings  in 
said  cause.  And  such  issues  of  fact  as  are  given  in  charge  to  the 
jury  may  be  handed  to  the  jury  before  they  retire. 

Counsel  failing  to  suggest  a  question,  cannot  complain  of  its  omission:  58 
Ga.  140. 

See  notes  to  section  4850.  Questions  prepared  by  complainant's  counsel, 
opponent  must,  if  he  objects,  do  so  specifically :  65  Ga.  724. 

See  notes  to  section  4849. 

Judge  need  not  state  the  issues  to  the  jury  before  argument  begins,  but 
only  in  the  charge :  70  Ga.  418. 

Verdict  of  jury  upon  questions  specially  propounded,  uncertain,  grant  of 
new  trial  affirmed  :  86  Ga.  234. 


At  a  convention  of  the  judges  of  the  superior  courts,  held  at  At- 
lanta, Ga.,  July  31st  and  August  1st,  1893,  the  foregoing  rules  of 
practice  were  established  for  the  government  of  said  courts. 

AUG.  H.  HANSELL, 

Judge  of  the  Superior  Courts  for  the  Southern  Circuit,  President, 

Logan  Bleckley, 

Secretary. 
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CONSTITUTION  OF  THE  STATE  OP 

GEOKGIA. 

Ratified  by  a  Vote  of  the  People  at  an  Election  Held  on  the 
Fifth  Day  of  December,  1877. 


The  Convention  which  adopted  the  Constitution  met  on  the  11th  day  of 
July,  and  adjourned  on  the  25th  day  op  August,  1877. 


PREAMBLE, 


To  perpetuate  the  principles  of  free  government,  insure  justice  to 
all,  preserve  peace,  promote  the  interest  and  happiness  of  the  citizen, 
and  transmit  to  posterity  the  enjoyment  of  liberty,  we,  the  people 
of  Georgia,  relying  upon  the  protection  and  guidance  of  Almighty 
God,  do  ordain  and  establish  this  Constitution. 


Article     1. — Bill  of  Rights. 

Article     2. — Elective  Franchise. 

Article     3. — Legislative  Department. 

Article     4. — Power  of  General  Assembly  over  Taxation,  etc. 

Article     5. — Executive  Department. 

Article     6. — Judiciary. 

Article     7. — Finance,  Taxation,  and  Public  Debt. 

Article     8. — Education. 

Article     9. — Homestead  and  Exemption. 

Article  10. — Militia. 

Article  11. — Counties  and  County  Officers. 

Article  12. — Laws  of  General  Opjeration. 

Article  13. — Amendments  to  the  Constitution. 


ARTICLE   1. 

BILL    OF    RIGHTS. 


Section  1. 
Rights  op  the  Citizen. 


§5698.   (4993.)   Paragraph  1.   Origin  and  foundation  of  government. 
All  government,   of  right,  originates  with  the  people,   is   founded 
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upon  their  will  only,  and  is  instituted  solely  for  the  good  of  the 
whole.  Public  officers  are  the  trustees  and  servants  of  the  people, 
and  at  all  times  amenable  to  them. 

See  this  provision  referred  to :  60  Ga.  228. 
Public  office  and  officer  defined :  68  Ga.  128. 

For  legislature  to  submit  to  voters  of  a  county  whether  proposed  local 
statute  shall  become  of  force  therein,  constitutional:  73  Ga.  604. 

$$1808,4929.  §5699.  (4994.)  Par.  2.  Protection  the  duty  of  government.  Protec- 
tion to  person  and  property  is  the  paramount  duty  of  government, 
and  shall  be  impartial  and  complete. 


$$1808,  4685 


Cited :  71  Ga.  593. 

'•  §5700.  (4995.)  Par.  3.  Life,  liberty,  and  property.  No  person  shall 
be  deprived  of  life,  liberty,  or  property,  except  by  due  process  of 
law. 

See  8  Ga.  228.     Arrest  without  warrant :  46  Ga.  80. 

Cited :  71  Ga.  593. 

City  ordinance  prohibiting  boys  and  certain  others  from  getting  on  trains 
at  depot,  constitutional :  73  Ga.  185. 

Owner  of  realty  assessed  for  sidewalk,  is  not  deprived  of  property,  without 
due  process  of  law,  under  the  Act  here  considered :  85  Ga.  49. 

License  to  sell  liquor  is  a  mere  permit,  and  contains  no  element  of  contract ; 
revocation  is  not  taking  property  without  due  process  of  law :  87  Ga.  120. 

Property  levied  on  under  process  afterwards  quashed,  court  cannot  order 
property  sold  and  necessary  expenses  of  custody  paid  sheriff:  95  Ga.  103,  108. 

Act  of  October  22d,  1891  (see  Acts  of  1890-91,  vol.  1,  p.  188),  is  unconstitu- 
tional, since  compulsory  private  discovery,  enforced,  not  by  suit  but  by  statu- 
tory terror,  is  not  due  process  of  law :  94  Ga.  732. 

$$1808,4929.  §5701.  (4996.)  Par.  4.  Right  to  the  courts.  No  person  shall  be 
deprived  of  the  right  to  prosecute  or  defend  his  own  cause  in  any  of 
the  courts  of  this  State,  in  person,  by  attorney,  or  both. 

Right  to  appeal  to  the  courts  should  be  kept  inviolate :  49  Ga.  266.  Coun- 
sel's absence  ground  for  continuance :  51  Ga.  122.  Right  to  be  fully  heard  by 
counsel :  60  Ga.  368 ;  55/467. 

In  plain  case,  cutting  off  argument  not  error:  82  Ga.  156  ;  citing  63  Ga.  11. 

^5296? (6)'  §5702.  (4997.)  Par.  5.  Benefit  of  counsel,  accusation,  list  of  witnesses, 
compulsory  process  and  trial.  Every  person  charged  with  an  offense 
against  the  laws  of  this  State  shall  have  the  privilege  and  benefit  of 
counsel;  shall  be  furnished,  on  demand,  with  a  copy  of  the  accusa- 
tion, and  a  list  of  the  witnesses  on  whose  testimony  the  charge 
against  him  is  founded;  shall  have  compulsory  process  to  obtain  the 
testimony  of  his  own  witnesses;  shall  be  confronted  with  the  wit- 
nesses testifying  against  him,  and  shall  have  a  public  and  speedy 
trial  by  an  impartial  jury. 

Privilege  and  benefit  of  counsel :  7  Ga.  190;  56/406.  Right  of  trial  by  jury : 
5  Ga.  186-195.  Time  should  be  given  counsel  to  argue  case:  49  Ga.  255. 
Presence  of  counsel  on  recharge  of  jury :  51  Ga.  567.    Also  presence  of  defend- 
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ant:  53  Ga.  137.  Want  of  time  to  prepare  case  is  no  sufficient  showing  for  a 
continuance:  53  Ga.  149.     The  jury  should  be  impartial:  59  Ga.  470. 

See  notes  to  section  5186. 

This  provision  not  applicable  to  trials,  etc.,  for  offenses  against  municipal  or- 
dinances: 72  Ga.  315,  319. 

Right  of  defendant  to  have  copy  of  indictment  and  list  of  witnesses  dis- 
cussed :  72  Ga.  269. 

Act  making  statutory  crime  also  municipal  offense,  not  in  conflict  with  con- 
stitutional right  of  trial  by  jury:  88  Ga.  407,  414;  citing  72  Ga.  319;  4/509; 
14/354;  18/586. 

No  violation  of  constitutional  right  to  have  benefit  of  counsel  and  to  defend 
in  person  or  by  counsel  or  both,  where  court  offered  to  furnish  and  accused 
declined :  73  Ga.  816. 

Constitutional  right  to  compulsory  process  for  witnesses  does  not  include 
right  of  having  them  brought  into  court  at  public  expense :  94  Ga.  72. 

§5703.   (4998.)   Par.  6.   Crimination  of  self  not  compelled.     No  per- $$5269> 5288- 
son  shall  be  compelled  to  give  testimony  tending  in  any  manner  to 
criminate  himself. 

See  14  Ga.  255 ;  62/398.  See  also  section  1011  of  Penal  Code,  and  section  3957 
of  this  Code. 

Defendant  not  compelled  to  show  leg  to  witness,  place  of  amputation  being 
material  point.  Defendant  cannot  be  required  to  criminate  himself,  either  by 
acts  or  words:  67  Ga.  76. 

Exhibition  of  clothing  of  accused,  tending  to  show  his  guilt,  allowable:  75 
Ga.  413. 

Accused  cannot  be  made  to  criminate  himself  by  forcibly  putting  foot  in 
tracks :  63  Ga.  667. 

Independent  facts  constrained  under  coercion  short  of  criminal  violence, 
admissible :  94  Ga.  363. 

§5704.  (4999.)  Par.  7.  Banishment,  whipping.  Neither  banish- 
ment beyond  the  limits  of  the  State,  nor  whipping,  as  a  punishment 
for  crime,  shall  be  allowed. 

§5705.   (5000.)   Par.  8.  Jeopardy  of  life,  etc.,  more  than  once,  forbid- P^s- 
den.     No  person  shall  be  put  in  jeopardy  of  life,  or  liberty,  more 
than  once  for  the  same  offense,  save  on  his  or  her  own  motion  for 
a  new  trial  after  conviction,  or  in  case  of  mistrial. 

Former  conviction :  53  Ga.  448.  Plea  of  former  acquittal :  59  Ga.  168 ; 
58/170,  200;  62/167.  A  plea  of  once  before  in  jeopardy,  overruled:  51  Ga.  408; 
58/170;  59/168.  Plea  of  former  conviction  :  49  Ga.  375;  53/448.  When  in  jeo- 
pardy :  55  Ga.  521-625.  When  not :  60  Ga.  601 ;  63/386.  Acquittal  conclusive : 
61  Ga.  578;  64/504.  Once  in  jeopardy :  64  Ga.  505;  14/8;  38/187;  26/237  ;  3/59; 
37/329;  36/447;  23/1;  14/426. 

No  former  jeopardy  where  former  accusation  fatally  defective :  85  Ga.  348, 
349. 

Legislature  may  authorize  city  to  punish  as  city  offense  an  act  prohibited 
also  by  State  penal  law;  but  legislative  intent  should  be  "manifest  and  unmis- 
takable" :  88  Ga.  407;  distinguishing  21  Ga.  80;  35/147;  38/542;  53/73;  69/503. 

Defendant  is  not  twice  in  jeopardy  where  evidence  discloses  felony  in 
county  court,  and  defendant  is  bound  over :  80  Ga.  8. 
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When  statute  authorized  city  to  regulate  liquor-selling  "for  medicinal  pur- 
poses only,"  ordinance  prohibiting  sale  for  any  other  purpose  not  invalid  be- 
cause of  State  law  on  same  subject :  89  Ga.  739. 

When  necessity  for  mistrial  arises,  discussed:  91  Ga.  839. 

§5706.  (5001.)  Par.  9.  Bail,  fines,  punishments,  arrests.  Excessive 
bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor  cruel  and 
unusual  punishments  inflicted;  nor  shall  any  person  be  abused  in  be- 
ing arrested,  while  under  arrest,  or  in  prison. 

Laws  for  punishment  of  fraudulent  sale  of  mortgaged  property,  not  uncon- 
stitutional :  85  Ga.  348,  349. 

§5707.  (5002.)  Par.  10.  Costs.  No  person  shall  be  compelled  to 
pay  costs,  except  after  conviction  on  final  trial. 

Costs  of  solicitor  where  an  escape  occurs :  57  Ga.  332.  See  section  1078  of 
Penal  Code. 

§5708.  (5003.)  Par.  11.  Habeas  corpus.  The  writ  of  habeas  corpus 
shall  not  be  suspended. 

§$5268,4010.  §5709.  (5004.)  Par.  12.  Freedom  of  conscience.  All  men  have  the 
natural  and  inalienable  right  to  worship  God,  each  according  to  the 
dictates  of  his  own  conscience,  and  no  human  authority  should  in 
any  case  control  or  interfere  with  such  right  of  conscience. 

$$5268,4010.  §5710.  (5005.)  Par.  13.  Religious  opinions,  etc.  No  inhabitant  of 
this  State  shall  be  molested  in  person  or  property,  or  prohibited 
from  holding  any  public  office  or  trust,  on  account  of  his  religious 
opinions;  but  the  right  of  liberty  of  conscience  shall  not  be  so  con- 
strued as  to  excuse  acts  of  licentiousness,  or  justify  practices  incon- 
sistent with  the  peace  and  safety  of  the  State. 

State  of  a  man's  religious  opinions  is  no  objection  to  his  acting  as  a  guard- 
ian :  41  Ga.  183. 

$4008.  §5711.   (5006.)    Par.    14.    Appropriations    to   sects  forbidden.      No 

money  shall  ever  be  taken  from  the  public  treasury,  directly  or  in- 
directly, in  aid  of  any  church,  sect,  or  denomination  of  religionists, 
or  of  any  sectarian  institution. 

Not  in  conflict  with  power  granted  to  legislature  to  exempt  from  taxation 
places  of  public  worship:  76  Ga.  182. 

§5712.  (5007.)  Par.  15.  Liberty  of  speech  guaranteed.  No  law  shall 
ever  be  passed  to  curtail  or  restrain  the  lioerty  of  speech,  or  of  the 
press;  any  person  may  speak,  write  and  publish  his  sentiments  on 
all  subjects,  being  responsible  for  the  abuse  of  that  liberty. 

Privilege  of  speech  by  an  attorney:  51  Ga.  118.  Attorneys  testifying:  51 
Ga.  186. 

Incident  to  liberty  of  speech  is  liberty  of  silence,  and  Act  of  October  21st, 
1891  (see  Acts  of  1890-91,  vol.  1,  p.  188),  is  unconstitutional:  94  Ga.  732. 

§5713.  (5008.)  Par.  16.  Searches  and  warrants.  The  right  of  the 
people  to  be  secure  in  their   persons,  houses,  papers   and   effects 
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against  unreasonable  searches  and  seizures,  shall  not  be  violated; 
and  no  warrant  shall  issue  except  upon  probable  cause,  supported  by 
oath,  or  affirmation,  particularly  describing  the  place  or  places  to 
be  searched,  and  the  persons  or  things  to  be  seized. 
See  46  Ga.  80. 

§5714.  (5009.)  Par.  17.  Slavery.  There  shall  be  within  the  State 
of  Georgia  neither  slavery  nor  involuntary  servitude,  save  as  a  pun- 
ishment for  crime  after  legal  conviction  thereof. 

Contract  by  which  one  person  hires  another  of  full  age  to  a  third,  conflicts 
with  this,  and  is  void  :  72  Ga.  69. 

Specific  performance  not  decreed  of  agreement  to  apply  personal  skill  and 
labor  to  personalty :  74  Ga.  233. 

§5715.   (5010.)   Par.  18.   Status  of  the  citizen.     The  social  status  of  *1808- 
the  citizen  shall  never  be  the  subject  of  legislation. 

§5716.  (5011.)  Par.  19.  Civil  authority  superior  to  military.  The 
civil  authority  shall  be  superior  to  the  military,  and  no  soldier  shall, 
in  time  of  peace,  be  quartered  in  any  house  without  the  consent  of 
the  owner,  nor  in  time  of  war,  except  by  the  civil  magistrate,  in 
such  manner  as  may  be  provided  by  law. 

§5717.   (5012.)   Par.  20.   Contempts.     The  power  of  the  courts   to$4046- 
punish  for  contempts  shall  be  limited  by  legislative  acts. 

Punishment  of  sheriff  for  contempt :  54  Ga.  650.  When  not  as  against  a 
guardian  :  58  Ga.  70.  Imprisonment  and  proceedings  as  to  contempts :  58  Ga. 
300.  Against  an  attorney:  59  Ga.  523.  See  section  4046  of  the  Code  ;  see  also 
notes  to  Code  sections  4046  and  4320. 

Town  council,  made  a  court  by  charter,  may  fine-  for  contempt.  Restric- 
tions on  town  council  as  to  fines  generally,  applies  to  those  for  contempt. 
Failure  of  legislature  to  limit,  does  not  destroy  power  to  fine  for  contempt: 
84  Ga.  65. 

§5718.  (5013.)  Par.  21.  Imprisonment  for  debt.  There  shall  be  no 
imprisonment  for  debt. 

Order  for  imprisonment  on  failure  to  deliver  up  money,  not  unconstitu-| 
tional:  41  Ga.  467.     In  a  proceeding  for  alimony:  44  Ga.  216,  217.     When  im- 
prisonment under  a  trover  and  bail  process  was  not  unconstitutional :  57  Ga. 
407.    An  attorney :  59  Ga.  523.    Habeas  corpus  is  the  remedy  for  illegal  im- 
prisonment: 65  Ga.  241. 

Imprisonment  of  defendant  in  bail-trover  case  becomes  illegal  after  alter- 
native money  verdict  becomes  absolute :  65  Ga.  240. 

Imprisonment  under  attachment  for  withholding  moneys  from  receiver,  is 
not  imprisonment  for  debt :  88  Ga.  361. 

Should  not  work  perpetual  imprisonment  in  case  admitting  reasonable 
doubt :  89  Ga.  228.     See  notes  to  section  4046. 

Imprisonment  for  failure  to  comply  with  decree  for  permanent  alimony,  not 
unconstitutional :  80  Ga.  706. 

§5719.   (5014.)  Par.  22.  Arms.    The  right  of  the  people  to  keepSisos. 
and  bear  arms  shall  not  be  infringed,  but  the  General  Assembly  shall 
have  power  to  prescribe  the  manner  in  which  arms  may  be  borne. 
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See  1  Ga.  243 ;  46/292.     Carrying  to  courts :  53  Ga.  472. 
See  notes  to  section  341  of  Penal  Code. 

§5720.  (5015.)  Par.  23.  Legislative,  judicial,  and  executive,  separate. 
The  legislative,  judicial,  and  executive  powers  shall  forever  remain 
separate  and  distinct,  and  no  person  discharging  the  duties  of  one 
shall  at  the  same  time  exercise  the  functions  of  either  of  the  others, 
except  as  herein  provided. 

See  8  Ga.  212.  Power  of  the  legislature  to  appoint  a  committee:  46  Ga.  325. 
Tax  executions  by  the  Executive  Department :  46  Ga.  350. 

Not  violated  by  Act  for  appointment  of  registrars  for  Savannah  by  judge  of 
superior  court,  judge  city  court,  and  ordinary :  69  Ga.  215. 

§5721.  (5016.)  Par.  24.  Right  to  assemble  and  petition.  The  people 
have  the  right  to  assemble  peaceably  for  their  common  good,  and  to 
apply  to  those  vested  with  the  powers  of  government  for  redress  of 
grievances,  by  petition  or  remonstrance. 

See  59  Ga.  364. 

$1804.  §5722.   (5017.)  Par.  25.   Citizens,  protection  of .     All  citizens  of  the 

United  States,  resident  in  this  State,  are  hereby  declared  citizens  of 
this  State;  and  it  shall  be  the  duty  of  the  General  Assembly  to  enact 
such  laws  as  will  protect  them  in  the  full  enjoyment  of  the  rights, 
privileges  and  immunities  due  to  such  citizenship. 

See  Article  14,  paragraph  1,  of  amendments  to  the  Constitution  of  the 
United  States,  etc. 

Notes  to  Code  sections  1804,  6003,  6030  and  6031. 

Rights  of  white  concubine  and  her  bastards  belong  also  to  colored  concu- 
bine :  78  Ga.  414. 

Section  2. 

Certain  Offenses  Defined. 

$3839.  §5723.    (5018.)   Paragraph  1.  Libel;  jury  in  criminal  trials.     In  all 

prosecutions  or  indictments  for  libel,  the  truth  may  be  given  in  evi- 
dence; and  the  jury  in  all  criminal  cases  shall  be  the  judges  of  the 
law  and  the  facts.  The  power  of  the  judges  to  grant  new  trials  in 
case  of  conviction  is  preserved. 

Jury  judges  of  the  law  and  the  facts :  52  Ga.  290,  607  ;  53/429  ;  64/471.  Read- 
ing law  to  jury  by  counsel  in  court's  hearing:  55  Ga.  304.  Counsel  may  also 
present  to  the  jury  their  view  of  the  law  and  facts :  56  Ga.  503. 

Court  is  constitutional  organ  to  give  in  charge  to  jury  law  in  criminal  cases, 
and  it  is  duty  of  jury  to  accept  the  law  as  given  them  and  apply  it  to  facts :  66 
Ga.  517,  539. 

Jury  should  take  the  law  from  the  court :  75  Ga.  614. 

Constitution  of  1877  does  not  alter  law  in  regard  to  right  of  jury  to  be  judges 
of  it  independently  of  instruction  of  court  thereon  ;  simply  re-enacts  provi- 
sion of  Code  with  construction  that  had  been  put  upon  it  by  court :  75  Ga.  382 ; 
see  also  64  Ga.  454.    But  see  75  Ga.  614. 
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§5724.  (5019.)  Par.  2.  Treason.  Treason  against  the  State  of 
Georgia  shall  consist  in  levying  war  against  her,  adhering  to  her 
enemies,  giving  them  aid  and  comfort.  No  person  shall  be  con- 
victed of  treason,  except  on  the  testimony  of .  two  witnesses  to  the 
same  overt  act,  or  confession  in  open  court. 

§5725.   (5020.)   Par.  3.   Conviction.     No  conviction  shall  work  cor- $358L 
ruption  of  blood,  or  forfeiture  of  estate. 

Putative  father  may  provide  by  will  for  bastard  child :  78  Ga.  415. 

Conviction  of  felony  works  no  corruption  of  blood  or  forfeiture  of  estate :  78 
Ga.  415. 

Maxim  of  civiliter  mortuus,  on  conviction  of  felony,  no  application  in  Geor- 
gia; convict  could  sue  penitentiary  company  for  tort:  83  Ga.  549. 

§5726.  (5021.)  Par.  4.  Lotteries.  All  lotteries,  and  the  sale  of 
lottery- tickets,  are  hereby  prohibited;  and  this  prohibition  shall  be 
enforced  by  penal  laws. 

§5727.   (5022.)   Par.  5.  Lobbying.     Lobbying   is  declared  to  be  a $3668. 
crime,  and  the  General   Assembly  shall  enforce  this  provision  by 
suitable  penalties. 

Contracts  for  lobby  services,  void  ;  notes  to  section  3668, 

§5728.   (5023.)   Par.  6.  Fraud;  property  concealment.     The  General  $|695,^703, 
Assembly  shall  have  the  power  to  provide  for  the  punishment  of 
fraud;  and  shall  provide,  by  law,  for  reaching  property  of  the  debtor 
concealed  from  the  creditor. 

Cited  :  75  Ga.  312. 

The  insolvent  trader's  Act  (section  2716  et  seq.)  is  in  pursuance  of  this  pro- 
vision :  88  Ga.  377  ;  see  also  76  Ga.  109. 

Section  3. 

Protection  to  Person  and  Property. 

§5729.   (5024.)   Paragraph  1.  Private  ways;  just  compensation.     In^|o6584685' 
cases  of  necessity,  private  ways  may  be  granted  upon  just  compensa- 
tion being  first  paid  by  the  applicant.     Private  property  shall  not 
be  taken,  or  damaged,  for  public  purposes,  without  just  and  adequate 
compensation  being  first  paid. 

A  foreign  corporation  may  be  empowered  on  compensation  being  given  :  46 
Ga.  43.  Equity  will  interfere  if  the  statutory  mode  is  not  observed :  47  Ga. 
565 ;  53/120.  When  there  will  be  no  interposition  by  a  court  of  equity  :  54  Ga. 
579;  59/419.  Railroad  claiming  land  as  condemned  under  its  charter :  48  Ga. 
44.  Damages :  50  Ga.  612  ;  53/178  ;  51/470.  When  not  to  purchaser :  54  Ga.  293. 
Damages  by  a  municipal  corporation  :  58  Ga.  595 ;  67/386.  Where  one  company 
could  not  convey  to  another  their  right  to  condemned  property :  65  Ga.  160. 

See  notes  to  sections  3052,  3065,  1456,  3056  and  5798,  and  sections  in  margin. 

Stated :  69  Ga.  320. 

Assessments  of  property  by  city  for  cost  of  street-improvements,  is  not  an 
exercise  of  eminent  domain  ;  70  Ga.  817 ;  85/49. 
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Bridges,  owner  of  toll-bridge,  whether  public  or  private,  entitled  to  just 
compensation  from  county  taking  his  land  and  erecting  another  bridge  to  his 
injury:  75  Ga.  815.  Elements  of  damage:  75  Ga.  815.  Action  against  county 
for  damage  to  property,  in  building  bridge,  maintainable:  85  Ga.  420. 

Cemetery,  as  to  construction  of  railroad  through  city  cemetery :  68  Ga.  540. 

Church  property  is  private  property,  and  subject  to  condemnation  accord- 
ing to  law  for  railway  purposes:  87  Ga.  158 ;  citing  86  Ga.  730,  485. 

Construction  of  statutes,  right  to  exercise  eminent  domain  must  be  clearly 
conferred  :  71  Ga.  250.  This  provision  does  not  confer  power,  but  only  restricts 
the  legislature  in  conferring  power  to  grant  private  ways  :  71  Ga.  250.  Charter 
power  exhausted  by  first  use:  71  Ga.  591.  This  right  strictly  construed:  71 
Ga.  591.  Charter  power  "to  lay  out  and  open  streets,"  not  authorize  city  to 
condemn  railroad  right  of  way  :  94  Ga.  103. 

County  commissioners,  this  does  not  confer  power  on  ordinaries  or  county 
commissioners  to  grant  private  ways:  71  Ga.  250.  Grant  by  county  commis- 
sioners of  private  way  to  a  brickyard,  unauthorized :  71  Ga.  250. 

Increase  of  value,  by  public  improvement,  set-off  against  the  damage :  70 
Ga.  611.  Compensation  for  damage  to  realty  is  "just"  only  when  increase 
of  value  from  grading  the  street  is  allowed  for:  78  Ga.  276.  But  such  set-off 
allowed  only  when  work  skillfully  done;  for  unskillful  ministerial  work,  city 
still  liable  as  before  1877 :  78  Ga.  276.  Against  damages  to  adjacent  lots  from 
construction  of  railroad,  enhancement  in  value  may  be  set  off:  94  Ga.  555. 

Jail,  building  of,  equity  not  authorized  to  restrain  erection  of  jail,  on 
ground  of  apprehended  injury  to  neighbors:  77  Ga.  336. 

Jury  trial,  not  constitutional  right  in  case  involving  power  of  eminent  do- 
main :  83  Ga.  257  ;  distinguishing  46  Ga.  43. 

Legislature  may  prescribe  mode  of  ascertaining  what  is  just  and  adequate 
compensation  :  83  Ga.  257. 

Local  option,  legislation  within  police  power;  incidental  depreciation  of 
property,  e.  g.,  brewery,  damnum  absque  injuria:  78  Ga.  668. 

Measure  of  damages,  lot-owner  damaged  by  street-grading,  may  recover 
the  amount  of  decrease  in  market  value  of  the  lot:  70  Ga.  611.  Measure  of 
damages,  for  exercise  of  right  of  eminent  domain,  is  depreciation  in  market 
value  of  property :  85  Ga.  420.  Ultimate  and  only  measure  of  damage  con- 
templated is  diminished  market  value  of  the  property  :  90  Ga.  56. 

Necessity,  "in  cases  of  necessity"  only  :  89  Ga.  111. 

Nuisance,  abatement  of,  referable,  not  to  eminent  domain,  but  to  police 
power ;  city  not  liable  for  property  condemned  by  board  of  health  :  90  Ga.  390 ; 
95/323.  City  council  requiring  building  torn  down  as  nuisance,  not  liable  for 
damages  as  individuals,  unless  acted  maliciously:  67  Ga.  190. 

Priority,  judgment  for  damages  done  to  land  by  railroad  in  taking  right  of 
way,  superior  to  bonds:  94  Ga.  736. 

Public  improvements,  grading  of  sidewalk  by  city  in  1882,  need  not  have 
been  negligently  done,  in  order  to  authorize  recovery  for  consequent  damage 
to  adjacent  private  property  :  74  Ga.  164.  Where  private  property,  alleged  to 
have  been  damaged  by  such  grading,  has  increased  in  value,  cause  of  such  in- 
crease is  question  for  jury  :  74  Ga.  164.  Prior  to  1877,  damage  from  public  im- 
provements not  unskillfully  executed  was  damnum  absque  injuria:  81  Ga.  625. 
This  section  did  not  make  that  a  nuisance  which  was  not  a  nuisance  before :  81 
Ga.  625;  distinguishing  75  Ga.  110. 

Railroad  right  of  way,  where  damages  for,  submitted  to  assessors,  and  their 
decision  appealed  from  by  company ;  construction  of  road  across  land  enjoined  : 
69  Ga.  320.     Under  act  so  providing,  the  work  may  proceed,  if  railroad  has 
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paid  or  tendered  amount  awarded :  83  Ga.  257,  259.  Landowner  permitting 
railroad  to  build  through  his  land,  cannot  afterwards  enjoin:  70  Ga.  164.  Not 
warrant  injunction  where  company  bona  fide  claims  right  of  way :  77  Ga.  323. 
Compensation  prerequisite  to  railway  laying  track  across  another  railway  in 
public  street.     Enforceable  by  injunction  :  89  Ga.  205. 

Sewers,  municipality  cannot  take  private  property  to  lay  sewer  thereon ,  with- 
out express  grant  of  power  for  such  purpose :  74  Ga.  570.  Necessity  for  taking 
and  adequate  compensation  before  taking  are  essential :  74  Ga.  570.  Private 
property  not  used  by  city  for  sewer  without  paying  just  compensation  :  92  Ga. 
119. 

Streets,  under  this  provision,  owner  of  property  may  recover  of  city  conse- 
quential damages  from  changing  grade  of  street :  67  Ga.  386.  City  merely 
damaging,  without  taking  property,  by  grading  street,  not  enjoined  until 
compensation  made :  70  Ga.  611.  Without  invasion  of  some  right  or  use  of 
property,  in  opening  street,  adjoining  property-owner  not  entitled  to  compen- 
sation :  85  Ga.  138. 

Street-railroads,  use  of  franchise  of,  for  private  purposes,  enjoined  :  73  Ga. 
428;  75/763.  Since  Constitution  of  1877,  if  in  construction  or  operation  of 
street-railroad,  adjacent  residence  be  "damaged,"  owner  may  recover:  82  Ga. 
325;  citing  67  Ga.  386.  Property  is  not  necessarily  "damaged"  by  mere  an- 
noyance to  occupants,  e.  g.,  noise,  smoke,  dust,  etc. :  82  Ga.  325. 

Street  shade-trees  belong  to  city;  city  removing  them  in  grading,  liable 
only  for  negligence  in  work :  74  Ga.  164. 

Tender,  continuous  legal  tender  of  compensation,  equivalent  to  payment 
thereof:  83  Ga.  261.  Continuing  tender  of  sum  assessed  and  awarded,  though 
refused,  is  equivalent  to  actual  payment  of  award,  and  entitles  railroad  to 
take  possession:  87  Ga  355;  citing  83  Ga.  257. 

Toll-gate,  city  of  Savannah  could  not  extend  limits  so  as  to  include  toll- 
gate,  terminus  of  turnpike,  without  compensation  first  paid  :  88  Ga.  342. 

Trustee,  proper  party  to  represent  trust  property  sought  to  be  condemned  : 
87  Ga.  602. 

§5730.   (5025.)  Par.  2.  Attainder;  ex  post  facto  and  retroactive  laws,  ^f064' 
etc.     No  bill  of  attainder,  ex  post  facto  law,  retroactive  law,  or  law 
impairing  the  obligation  of  contracts,  or  making  irrevocable  grants 
of  special  privileges  or  immunities,  shall  be  passed. 

An  ex  post  facto  law  applies  to  criminal  laws  alone:  4  Ga.  208.  Relief  of  se- 
curities on  bond  does  not  impair  any  constitutional  vested  right  of  solicitor- 
general  as  to  his  fees:  48  Ga.  462.  Impairing  the  obligation  of  contracts: 
43  Ga.  553  ;  45/355-358  ;  49/126,  195,  419 ;  50/464 ;  53/502 ;  54/423.  An  act  does 
not  impair  where  it  only  affects  the  remedy:  49  Ga.  441.  When  does  not  im- 
pair the  obligation  of  contracts  :  54  Ga.  402 ;  55/312.  Executive  warrant  is  not 
a  contract  so  as  to  be  irrevocable :  56  Ga.  674. 

See  notes  to  section  6. 

Not  applicable  to  private  way  acquired  by  prescription  :  75  Ga.  858,  859. 

Statutes  never  construed  to  be  retroactive  unless  such  construction  imper- 
atively demanded :  73  Ga.  577  ;  citing  43  Ga.  390 ;  52/376 ;  57/324. 

Act  March  2d,  1875,  requiring  registration,  etc.,  of  past  matured  bonds,  does 
not  repudiate  bonds,  take  away  remedy,  nor  impair  obligation  of  contracts:  68 
Ga.  711,716. 

Legislative  resolution,  instructing  public  officer  as  to  duties  under  convict- 
lease  act  and  contract,  cannot  impair  obligation  of  contract:  65  Ga.  67. 

Resolution  violating  contract  with  lessees  of  convicts,  void  :  71  Ga.  301. 
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Police  powers  over  convicts  contracted  away :  71  Ga.  301.  This  applies  to 
contracts  made  by  the  State :  71  Ga.  350. 

Charter  granting  railroad  an  exclusive  right  of  transportation,  provided  cer- 
tain rates  are  not  exceeded,  is  not  infringed  by  subsequent  law  regulating 
rates :  70  Ga.  694. 

License  granted  to  retail  liquors  is  not  a  contract  by  State,  county  or  city, 
but  simply  a  permit,  and  may  be  revoked  at  any  time :  82  Ga.  224 ;  see  also  89 
Ga.  781. 

Homestead  acts  void  as  against  obligations  incurred  prior  to  Constitution 
of  1868 :  69  Ga.  186.  Applied  where  attorney  received  claim  prior  to  1868  and 
collected  it  after  said  year :  69  Ga.  186.  Date  of  contract,  not  breach,  governs : 
69  Ga.  188 ;  see  also  54  Ga.  551 ;  61/395  ;  63/162. 

Exemption  of  personalty  not  valid  for  more  than  $1,000,  as  against  debt  ante- 
dating Constitution  of  1877 :  69  Ga.  605.  So  as  to  cash  set  apart  and  invested 
in  realty:  69  Ga.  605;  see  also  70  Ga.  650.  See  notes  to  section  2827,  catch- 
words "Impairing  Obligation." 

Homestead  law  set  up  against  judgment  for  tort,  does  not  impair  obligation 
of  contract:  71  Ga.  272. 

Where  one  became  guardian  prior  to  Constitution  of  1868,  and  after  1868 
received  ward's  property,  judgment  against  bond  superior  to  homestead 
granted  wife :  73  Ga.  128. 

Act  of  1889  (section  3825)  looks  only  to  remedy,  and  is  valid  as  to  actions 
pending  at  its  passage  :  89  Ga.  297  ;  citing  16  Ga.  102,  151 ;  distinguishing  4  Ga. 
208. 

Statutes  regulating  court  procedure,  applying  to  cases  then  pending,  but 
depriving  parties  of  no  substantial  rights,  not  void:  91  Ga.  142. 

Cited  on  question  whether  act  amending  usury  law,  as  to  forfeiture  of  in- 
terest, applied  to  contract  made  before  its  passage:  91  Ga.  845. 

$$8221,8064.  §5731.  (5026.)  Par.  3.  Revocation  of  grants.  No  grant  of  special 
privileges  or  immunities  shall  be  revoked,  except  in  such  manner  as 
to  work  no  injustice  to  the  corporators  or  creditors  of  the  incorpora- 
tion. 

Where  turnpike  company's  charter  of  1840  provided  a  certain  penalty  for 
neglect,  act  passed  in  1878  prescribing  different  penalty  was  unconstitutional : 
73  Ga.  552. 

Section  4. 
Special  Legislation  Forbidden. 

$3647.  §5732.   (5027.)   Paragraph  1.   General  laws,  and  how  varied.     Laws 

of  a  general  nature  shall  have  uniform  operation  throughout  the 
State,  and  no  special  law  shall  be  enacted  in  any  case  for  which  pro- 
vision has  been  made  by  an  existing  general  law.  No  general  law 
affecting  private  rights  shall  be  varied  in  any  particular  case,  by 
special  legislation,  except  with  the  free  consent,  in  writing,  of  all 
persons  to  be  affected  thereby;  and  no  person  under  legal  disability 
to  contract  is  capable  of  such  consent. 

Legislation  not  violative  of  this  provision:  52  Ga.  410.  Private  acts:  See 
notes  to  section  4  of  Code. 
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Article  1. — Bill  of  rights.    Special  legislation  forbidden. 

Amendment  of  special  law,  special  law  contrary  to  general  law  not  valid, 
though  merely  amendatory  of  special  law  passed  prior  to  Constitution  :  76 
Ga.  826. 

Bond  election,  election  to  issue  bonds  to  repair  county  bridges  must  be  held 
under  general  law  :  76  Ga.  766. 

City  bonds,  a  local  law  for  creating  municipal  debt,  passed  after  the  general 
law,  is  void :  71  Ga.  484.  And  this,  though  the  local  law  was  an  attempt  to 
revive  a  local  law  older  than  the  general  law :  71  Ga.  484.  Act  authorizing  issu- 
ance of  city  bonds  :  92  Ga.  562. 

City-court  solicitor,  act  making  fees  of,  part  expenses  of  court,  not  con- 
trary to  this  section  :  84  Ga.  725. 

Contract,  recovery  cannot  be  maintained  on  contract  made  under  special 
mandatory  statute  contrary  to  prior  general  law:  76  Ga.  826. 

County  courts,  law  of  1879  as  to  establishment  of  county  courts,  not  a  gen- 
eral law,  except  as  to  jurisdiction,  etc. ;  hence  local  law  for  Early  county  court 
constitutional :  87  Ga.  444. 

Equalizers  of  taxes,  Act  of  August  14th,  1891,  providing  for  board  of  equali- 
zation of  taxes,  etc.,  general  act  of  uniform  operation,  constitutional:  91  Ga. 
117,  118. 

Fence  laws,  special  fence  laws  applicable  to  particular  counties,  unconsti- 
tutional:  84  Ga.  804,  812.  Act  of  November  26th,  1890,  amending  fence  laws, 
etc.,  a  general  law  and  constitutional :  92  Ga.  1. 

Grand  jury,  law  with  proviso  not  to  apply  in  any  county  after  grand  jury 
otherwise  recommend,  constitutional:  71  Ga.  856;  see  also  71  Ga.  770. 

Liquor  laws,  local  statute  for  registration  of  liquor-dealers  by  permission, 
and  paying  tax,  contravenes  this  provision  :  90  Ga.  133.  Act  of  1881,  imposing 
special  tax  on  sale  of  liquors,  is  a  general  law,  and  is  not  repugnant  to  pro- 
visions of  Constitution,  etc. :  73  Ga.  38.  Act  prohibiting  sale  of  intoxicating 
liquors  in  Polk  county  violative  of  first  sentence  of  this  section :  88  Ga.  584. 
Act  of  1891,  prohibiting  sale  of  liquors  within  three  miles  of  church,  constitu- 
tional: 89  Ga.  821.  Local  statute  of  1857,  empowering  city  to  pass  ordinances 
as  to  tippling-houses,  not  prevented  by  general  law:  88  Ga.  405-414.  Local 
option  law  of  1882  for  Monroe  county,  not  violative  of  this  provision:  91  Ga. 
227. 

Militia  districts,  law  for  changing  lines  of  militia  districts  is  general  law  : 
91  Ga.  141. 

Municipal  taxation,  Savannah  special  tax  acts  for  street-improvements,  not 
unconstitutional  as  special  laws,  nor  otherwise:  87  Ga.  513. 

Nuisances,  general  law  of  1833  as  to  abating  nuisances,  not  prevent  legisla- 
ture of  1871  from  conferring  special  power  on  town  authorities :  70  Ga.  191. 

Population  of  counties,  statute  limited  in  its  operation  to  counties  having 
therein  cities  of  as  much  as  10,000  inhabitants,  not  unconstitutional:  86 
Ga.  108. 

Public  roads,  this  provision  not  violated  by  public  roads  Act  approved 
October  21st,  1891 :  91  Ga.  770. 

Railroads,  where  even  though  special  railroad  charter  unconstitutional  as 
conflicting  with  general  law  for  incorporating  railroads,  yet  company  was  a 
de  facto  corporation,  could  acquire  property  and  contract:  94  Ga.  306. 

Railroad  taxes,  ad  valorem  railroad  tax  Act  not  unconstitutional  because  in- 
applicable to  certain  railroads  which,  prior  to  adoption  of  Constitution,  legis- 
lature had  made  taxable  only  to  certain  per  cent,  on  their  net  incomes.  Act 
is  invalid,  however,  because  it  imposes  a  penalty  for  dilatory  payment  of  taxes, 
and  authorizes  issuance  of  executions  earlier  than  December  20th  in  each  year, 
as  fixed  by  general  law :  87  Ga.  487. 
113 
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Article  1.— Bill  of  rights.    Special  legislation  forbidden. 


Eepeal  of  local  laws,  unless  particularly  named,  or  necessarily  embraced, 
a  local  or  particular  law  is  not  repealed  by  a  subsequent  general  law:  70 
Ga.  191. 

Eesolution  of  General  Assembly  requiring  Governor  to  issue  fi.  fa.  against 
treasurer  and  sureties,  violative  of  this  provision:  66  Ga.  409,  410. 

Service  on  railroads,  special  act  allowing  service  on  a  railroad  company  by 
posting  a  notice,  etc.,  not  affected  by  this  provision:  70  Ga.  585.  Later  act 
changing  the  location  of  the  post,  constitutional :  70  Ga.  585. 

Special  act  here,  not  violative  of  this  provision,  as  contravening  general 
law :  92  Ga.  695. 

Street-railroads,  city  ordinance  requiring  to  keep  track  watered,  not  partial : 
77  Ga.  732. 

Superior-court  charters,  Act  of  September  31st,  1887,  as  to  calling  special 
term  of  superior  court  to  grant  charters,  not  violative  of  this  provision :  95 
Ga.  573. 

Tax-assessors,  Act  of  October  15th,  1885,  providing  board  of  assessors  of  tax- 
able property  in  Eichmond  county,  unconstitutional:  92  Ga.  718. 

Tax-collectors,  special  act  making  tax-collector  of  given  county  ex  officio 
sheriff  to  collect  taxes,  not  repugnant  to  Constitution  of  1868  ;  may  be  to  1877: 
84  Ga.  627. 

Tax  levy,  special  act  authorizing  levy  of  tax  for  payment  of  insolvent  cost 
bill  of  an  ex-solicitor-general,  conflicted  with  general  law:  83  Ga.  465. 

Traders'  Act  of  1881,  constitutional:  87 Ga.  470. 

Western  and  Atlantic  Eailroad  charter,  act  continuing  in  force  for  purpose 
of  terminating  pending  suits  against  it,  unconstitutional,  as  varying  general 
law  of  corporations  :  87  Ga.  533. 

§5733.  (5028.)  Par.  2.  What  acts  void.  Legislative  acts  in  viola- 
tion of  this  Constitution,  or  the  Constitution  of  the  United  States, 
are  void,  and  the  judiciary  shall  so  declare  them. 

Obeying  by  the  sheriff  in  good  faith  of  an  unconstitutional  act :  49  Ga.  12. 
Doubts  resolved  in  favor  of  the  constitutionality  of  a  law :  54  Ga.  663. 

Cited :  71  Ga.  485. 

Legislature  has  power  to  pass  all  acts  not  forbidden  by,  nor  obnoxious  to, 
Constitution  ;  presumption  favors  constitutionality :  68  Ga.  681 ;  see  also  44 
Ga.  649. 

Must  plainly  and  palpably  violate  Constitution :  66  Ga.  222 ;  see  also  8  Ga. 
210;  9/253. 

Presumed  constitutional,  and  contrary  must  clearly  appear:  69  Ga.  444. 

The  conflict  must  be  clear  and  palpable :  70  Ga.  390. 

Not  declared  unconstitutional  on  account  of  presumption  :  69  Ga.  409. 

Comity  to  legislature  requires  courts  not  to  dispose  of  case  on  constitutional 
ground  when  possible  to  avoid  it:  72  Ga.  353. 

Courts  will  not  declare  law  unconstitutional  before  it  is  attempted  to  be 
put  in  operation  :  76  Ga.  264 ;  76/270. 

Laws  never  declared  unconstitutional  except  in  cases  of  necessity,  and  por- 
tion of  law  not  unconstitutional  will  be  upheld  if  possible  :  76  Ga.  263. 

If  part  only  of  act  unconstitutional,  balance  upheld,  when  :  69  Ga.  424,  444. 

Main  purpose  of  act  not  interfered  with  by  unconstitutional  requirement 
therein,  not  render  whole  act  unconstitutional :  86  Ga.  605. 

Eule  as  to  whether  whole  statute  falls,  where  unconstitutional  in  part:  91 
Ga.  694-697. 

Act  providing  for  election  of  judge  of  new  circuit,  sustained  :  70  Ga.  390. 
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Section  5. 

Governmental  Eights  op  the  People. 

§5734.  (5029.)  Paragraph  1.  State  rights.  The  people  of  this  State 
have  the  inherent,  sole  and  exclusive  right  of  regulating  their  inter- 
nal government,  and  the  police  thereof,  and  of  altering  and  abolish- 
ing their  Constitution  whenever  it  may  be  necessary  to  their  safety 
and  happiness. 

Police  power  over  corporations :  See  Article  4,  section  2,  paragraph  2.  See 
33  Ga.  Sup.  166. 

Local-option  law  constitutional,  as  valid  exercise  of  police  power:  78  Ga. 
672. 

§5735.  (5030.)  Par.  2.  Enumeration  of  rights  not  deny  others.  The 
enumeration  of  rights  herein  contained  as  a  part  of  this  Constitu- 
tion, shall  not  be  construed  to  deny  to  the  people  any  inherent  rights 
which  they  may  have  hitherto  enjoyed. 


ARTICLE  2. 

ELECTIVE    FRANCHISE. 


Section  1. 
Qualification  op  Voters. 

§5736.   (5031.)  Paragraph  1.  Ballot.     In  all  elections  by  the  peo- 
ple the  electors  shall  vote  by  ballot. 

§5737.  (5032.)  Par.  2.  Electors,  and  oath  of.  Every  male  citizen  $32. 
of  the  United  States  (except  as  hereinafter  provided),  twenty-one 
years  of  age,  who  shall  have  resided  in  this  State  one  year  next  pre- 
ceding the  election,  and  shall  have  resided  six  months  in  the  county 
in  which  he  offers  to  vote,  and  shall  have  paid  all  taxes  which  may 
hereafter  be  required  of  him,  and  which  he  may  have  had  an  oppor- 
tunity of  paying,  agreeably  to  law,  except  for  the  year  of  the  elec- 
tion, shall  be  deemed  an  elector:  Provided,  that  no  soldier,  sailor  or 
marine  in  the  military  or  naval  service  of  the  United  States,  shall 
acquire  the  rights  of  an  elector  by  reason  of  being  stationed  on  duty 
in  this  State;  and  no  person  shall  vote  who,  if  challenged,  shall  re- 
fuse to  take  the  following  oath,  or  affirmation:  "I  do  swear  (or  af- 
firm) that  I  am  twenty-one  years  of  age,  have  resided  in  this  State 
one  year,  and  in  this  county  six  months,  next  preceding  this  election. 
I  have  paid  all  taxes  which,  since  the  adoption  of  the  present  Consti- 
tution of  this  State,  have  been  required  of  me  previous  to  this  year, 
and  which  I  have  had  an  opportunity  to  pay,  and  I  have  not  voted 
at  this  election." 
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Article  2. — Elective  franchise.    Registration.    Voters'  privilege.    Disqualification  to  hold  office. 

See  58  Ga.  332. 

Legislature  cannot  prescribe  new  qualifications,  but  may  regulate  municipal 
elections  by  registration  :  66  Ga.  217,  224. 

Legislative  requirement  that  voter  shall  vote  at  court-ground  of  his  militia 
district  does  not  infringe  this  provision  :  71  Ga.  206. 

Section  2. 
Registkation. 

$35-  §5788.   (5033.)   Paragraph  1.  Registration;  who  disfranchised.     The 

General  Assembly  may  provide,  from  time  to  time,  for  the  registra- 
tion of  all  electors,  but  the  following  classes  of  persons  shall  not  be 
permitted  to  register,  vote  or  hold  any  office,  or  appointment  of 
honor  or  trust  in  this  State,  to  wit:  (1)  Those  who  shall  have  been 
convicted,  in  any  court  of  competent  jurisdiction,  of  treason  against 
the  State,  of  embezzlement  of  public  funds,  malfeasance  in  office, 
bribery  or  larceny,  or  of  any  crime  involving  moral  turpitude,  pun- 
ishable by  the  laws  of  this  State  with  imprisonment  in  the  peniten- 
tiary, unless  such  person  shall  have  been  pardoned;  (2)  idiots  and 
insane  persons. 

Legislature  cannot  prescribe  new  qualifications,  but  may  regulate  municipal 
elections  by  registration  :  66  Ga.  217,  224. 

Registration  adds  no  qualification  to  voters,  but  only  serves  to  identify  them 
as  persons  qualified  to  vote :  88  Ga.  699. 

Registration  required,  reasonable  opportunity  must  be  given:  84  Ga.  630. 

Authority  in  city  to  require  registration  for  one  purpose,  not  extended  to 
other  purposes  :  84  Ga.  630. 

Section  3. 

Voters'  Privilege. 

$5265.  §5739.   (5034.)   Paragraph  1.  Privilege  of  electors.     Electors  shall, 

in  all  cases  except  for  treason,  felony,  larceny  and  breach  of  the 
peace,  be  privileged  from  arrest  during  their  attendance  on  elections, 
and  in  going  to  and  returning  from  the  same. 

Section  4. 
Disqualification  to  Hold  Office. 

$223.  §5740.   (5035.)   Paragraph  1.    Holder  of  public  funds.     No  person 

who  is  the  holder  of  any  public  money,  contrary  to  law,  shall  be 
eligible  to  any  office  in  this  State  until  the  same  is  accounted  for 
and  paid  into  the  treasury. 

$228.  §5741.    (5036.)   Par.  2.  Duelling.     No  person  who,  after  the  adop- 

tion of  this  Constitution,  being  a  resident  of  this  State,  shall  have 
been  convicted  of  fighting  a  duel  in  this  State,  or  convicted  of  send- 
ing or  accepting  a  challenge,  or  convicted  of  aiding  or  abetting  such 
duel,  shall  hold  office  in  this  State,  unless  he  shall  have  been  par- 
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doned;  and  every  such  person  shall  also  be  subject  to  such  punish- 
ment as  may  be  prescribed  by  law. 

Section  5. 
Sale  of  Liquors,  When  Forbidden. 

§5742.   (5037.)   Paragraph  1.   Sale  of  liquors  on  election  days.     The$1519- 
General  Assembly  shall,  by  law,  forbid  the  sale,  distribution,  or  fur- 
nishing of  intoxicating  drinks  within  two  miles  of  election  precincts 
on  days  of  election — State,  county  or  municipal — and  prescribe  pun- 
ishment for  any  violation  of  the  same. 

Section  6. 
Returns  op  Elections. 

§5743.    (5038.)   Paragraph  1.  Election  returns .     Returns  of  election  $72  (9)* 
for  all  civil  officers  elected  by  the  people,  who  are  to  be  commis- 
sioned by  the  Governor,  and  also  for  the  members  of  the  General 
Assembly,  shall  be  made  to  the  secretary  of  State,  unless  otherwise 
provided  by  law. 


ARTICLE  3. 

LEGISLATIVE  DEPARTMENT. 


Section  1. 
Legislative  Power,  Where  Vested. 

§5744.   (5039.)    Paragraph   1.    Legislative  power.      The  legislative  $291. 
power  of  the  State  shall  be  vested  in  a  General  Assembly,  which 
shall  consist  of  a  Senate  and  House  of  Representatives. 

As  to  power  of  the  legislature  to  pass  a  Law  to  take  effect  upon  the  assent  of 
the  people :  54  Ga.  324. 

Cannot  ordinarily  delegate  this  power,  but  may  to  municipality :  66  Ga.  224, 
225. 

Referendum  local  legislation,  constitutional:  73  Ga.  604. 

Adoption  of  a  Code,  not  compilation,  is  the  legislative  act:  83  Ga.  512. 

That  act  does  not  take  effect  in  any  county  until  recommended  by  grand 
jury,  is  not  conferring  legislative  power  on  grand  juries:  91  Ga.  770';  see  also 
71  Ga.  856. 

Section  2. 

Senatorial  Districts. 

§5745.  (5040.)  Paragraph  1.  Number  of  senators,  etc.  The  Senate 
shall  consist  of  forty-four  members.  There  shall  be  forty-four  sena- 
torial districts,  as  now  arranged  by  counties.  Each  district  shall 
have  one  senator. 
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SENATORIAL   DISTRICTS. 


1.  The  First  Senatorial  District  shall 

be  composed  of  the  counties  of 
Chatham,  Bryan,  and  Effing- 
ham. 

2.  The    Second    Senatorial    District 

shall  be  composed  of  the  coun- 
ties of  Liberty,  Tattnall,  and 
Mcintosh. 

3.  The  Third  Senatorial  District  shall 

be  composed  of  the  counties  of 
Wayne,  Pierce,  and  Appling. 

4.  The    Fourth    Senatorial    District 

shall  be  composed  of  the  coun- 
ties of  Glynn,  Camden,  and 
Charlton. 

5.  The  Fifth  Senatorial  District  shall 

be  composed  of  the  counties  of 
Coffee,  Ware,  and  Clinch. 

6.  The  Sixth  Senatorial  District  shall 

be  composed  of  the  counties  of 
Echols,  Lowndes,  and  Berrien. 

7.  The   Seventh   Senatorial    District 

shall  be  composed  of  the  coun- 
ties of  Brooks,  Thomas,  and  Col- 
,     quitt. 

8.  The    Eighth    Senatorial    District 

shall.be  composed  of  the  coun- 
ties of  Decatur,  Mitchell,  and 
Miller. 

9.  The  Ninth  Senatorial  District  shall 

be  composed  of  the  counties  of 
Early,  Calhoun,  and  Baker. 

10.  The  Tenth  Senatorial  District  shall 

be  composed  of  the  counties  of 
Dougherty,  Lee,  and  Worth. 

11.  The  Eleventh  Senatorial  District 

shall  be  composed  of  the  coun- 
ties of  Clay,  Randolph,  and  Ter- 
rell. 

12.  The  Twelfth    Senatorial    District 

shall  be  composed  of  the  coun- 
ties of  Stewart,  Webster,  and 
Quitman. 

13.  The  Thirteenth  Senatorial  District 

shall  be  composed  of  the  coun- 
ties of  Sumter,  Schley,  and  Ma- 
con. 

14.  The  Fourteenth  Senatorial  District 

shall  be  composed  of  the  coun- 
ties of  Dooly,  Wilcox,  Pulaski, 
and  Dodge. 


15.  The  Fifteenth  Senatorial  District 

shall  be  composed  of  the  coun- 
ties of  Montgomery,  Telfair,  and 
Irwin. 

16.  The  Sixteenth  Senatorial  District 

shall  be  composed  of  the  coun- 
ties of  Laurens,  Emanuel,  and 
Johnson. 

17.  The  Seventeenth  Senatorial  Dis- 

trict shall  be  composed  of  the 
counties  of  Screven,  Bulloch, 
and  Burke. 

18.  The  Eighteenth  Senatorial  District 

shall  be  composed  of  the  coun- 
ties of  Richmond,  Glascock,  and 
Jefferson. 

19.  The  Nineteenth  Senatorial  District 

shall  be  composed  of  the  coun- 
ties of  Taliaferro,  Greene,  and 
Warren. 

20.  The  Twentieth  Senatorial  District 

shall  be  composed  of  the  coun- 
ties of  Baldwin,  Hancock,  and 
Washington. 

21.  The  Twenty-first  Senatorial  Dis- 

trict shall  be  composed  of  the 
counties  of  Twiggs,  Wilkinson, 
and  Jones. 

22.  The  Twenty-second  Senatorial  Dis- 

trict shall  be  composed  of  the 
counties  of  Bibb,  Monroe,  and 
Pike. 

23.  The  Twenty-third  Senatorial  Dis- 

trict shall  be  composed  of  the 
counties  of  Houston,  Crawford, 
and  Taylor. 

24.  The  Twenty-fourth  Senatorial  Dis- 

trict shall  be  composed  of  the 
counties  of  Muscogee,  Marion, 
and  Chattahoochee. 

25.  The  Twenty-fifth  Senatorial  Dis- 

trict shall  be  composed  of  the 
counties  of  Harris,  Upson,  and 
Talbot. 

26.  The  Twenty-sixth  Senatorial  Dis- 

trict shall  be  composed  of  the 
counties  of  Spalding,  Butts,  and 
Fayette. 

27.  The    Twenty-seventh     Senatorial 

District  shall  be  composed  of 
the  counties  of  Newton,  Walton, 
Clarke,  Oconee,  and  Rockdale. 


1799 


CONSTITUTION  OF  THE  STATE  OF  GEORGIA. 


5746,  5747 


Article  3. — Legislative  department.    County  representation. 


SENATORIAL   DISTRICTS. 


37.  The  Thirty-seventh  Senatorial  Dis- 

trict shall  be  composed  of  the 
counties  of  Carroll,  Heard,  and 
Troup. 

38.  The  Thirty-eighth  Senatorial  Dis- 

trict shall  be  composed  of  the 
counties  of  Haralson,  Polk,  and 
Paulding. 

39.  The  Thirty-ninth   Senatorial  Dis- 

trict shall  be  composed  of  the 
counties  of  Milton,  Cherokee, 
and  Forsyth. 

The  Fortieth  Senatorial  District 
shall  be  composed  of  the  coun- 
ties of  Union,  Towns,  and  Pa- 
bun. 

The  Forty-first  Senatorial  District 
shall  be  composed  of  the  coun- 
ties of  Pickens,  Fannin,  and  Gil- 
mer. 

42.  The  Forty-second  Senatorial  Dis- 

trict shall  be  composed  of  the 
counties  of  Bartow,  Floyd,  and 
Chattooga. 

43.  The   Forty-third    Senatorial  Dis- 

trict shall  be  composed  of  the 
counties  of  Murray,  Gordon,  and 
Whitfield. 

44.  The  Forty-fourth   Senatorial  Dis- 

trict shall  be  composed  of  the 
counties  of  Walker,  Dade,  and 
Catoosa. 
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28.  The  Twenty-eighth  Senatorial  Dis- 

trict shall  be  composed  of  the 
counties  of  Jasper,  Putnam,  and 
Morgan. 

29.  The  Twenty-ninth  Senatorial  Dis- 

trict shall  be  composed  of  the 
counties  of  Wilkes,  Columbia, 
Lincoln,  and  McDuffie. 

30.  The  Thirtieth  Senatorial  District 

shall  be  composed  of  the  coun- 
ties of  Oglethorpe,  Madison,  and 
Elbert. 

31.  The  Thirty-first  Senatorial  District 
shall  be  composed  of  the  coun- 

ties of  Hart,  Habersham,  and 
Franklin. 

32.  The  Thirty-second  Senatorial  Dis- 
trict shall  be  composed  of  the 

counties  of  White,  Dawson,  and 
Lumpkin. 

33.  The  Thirty-third   Senatorial  Dis- 

trict shall  be  composed  of  the 
counties  of  Hall,  Banks,  and 
Jackson. 

34.  The  Thirty-fourth  Senatorial  Dis- 

trict shall  be  composed  of  the 
counties  of  Gwinnett,  DeKalb, 
and  Henry. 

35.  The  Thirty-fifth    Senatorial    Dis- 

trict shall  be  composed  of  the 
counties  of  Clayton,  Cobb,  and 
Fulton. 

36.  The  Thirty-sixth   Senatorial  Dis- 

trict shall  be  composed  of  the 
counties  of  Campbell,  Coweta, 
Meriwether,  and  Douglas. 

§5746.  (5041.)  Par.  2.  Districts  changed,  how.  The  General  As- 
sembly may  change  these  districts  after  each  census  of  the  United 
States:  Provided,  that  neither  the  number  of  districts  nor  the  number 
of  senators  from  each  district  shall  be  increased. 

Section  3. 
County  Representation. 

§5747.  (5042.)  Paragraph  1.  Number  of  representatives.  The  House  $291. 
of  Representatives  shall  consist  of  one  hundred  and  seventy-five 
representatives,  apportioned  among  the  several  counties  as  follows, 
to  wit:  To  the  six  counties  having  the  largest  population,  viz.,  Chat- 
ham, Richmond,  Burke,  Houston,  Bibb,  and  Fulton,  three  repre- 
sentatives each;  to  the  twenty-six  counties  having  the  next  largest 
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population,  viz.,  Bartow,  Coweta,  Decatur,  Floyd,  Greene,  Gwinnett, 
Harris,  Jefferson,  Meriwether,  Monroe,  Muscogee,  Newton,  Stewart, 
Sumter,  Thomas,  Troup,  Washington,  Hancock,  Carroll,  Cobb,  Jack- 
son, Dougherty,  Oglethorpe,  Macon,  Talbot,  and  Wilkes,  two  repre- 
sentatives each;  and  to  the  remaining  one  hundred  and  five  counties, 
one  representative  each. 

§5748.  (5043.)  Par.  2.  Changed,  hoiv.  The  above  apportionment 
shall  be  changed  by  the  General  Assembly  at  its  first  session  after 
each  census  taken  by  the  United  States  government,  so  as  to  give 
the  six  counties  having  the  largest  population  three  representatives 
each;  and  to  the  twenty-six  counties  having  the  next  largest  popu- 
lation two  representatives  each;  but  in  no  event  shall  the  aggregate 
number  of  representatives  be  increased. 

Section  4. 
The  General  Assembly. 

§5749.    (5044.)   Paragraph  1.     Term  of  members.     The  members  of 
the  General  Assembly  shall  be  elected  for  two  years,  and  shall  serve 
until  their  successors  are  elected. 
*289-  §5750.   (5045.)   Par.  2.  Election,  when.     The  first  election  for  mem- 

bers of  the  General  Assembly,  under  this  Constitution,  shall  take 
place  on  the  first  Wednesday  in  December,  1877;  the  second  election 
for  the  same  shall  be  held  on  the  first  Wednesday  in  October,  1880, 
and  subsequent  elections  biennially  on  that  day,  until  the  day  of 
election  is  changed  by  law. 

APCptS558,956V      §5751.   (5046.)  Par.  3.  Meeting  of  the  General  Assembly.      The  first 

$290.  meeting  of  the  General  Assembly,  after  the  ratification  of  this  Con- 

stitution, shall  be  on  the  fourth  Wednesday  in  October,  1878,  and 
annually  thereafter  on  the  same  day,  until  the  day  shall  be 
changed  by  law.  No  session  of  the  General  Assembly  shall  continue 
longer  than  fifty  days:  Provided,  that  if  an  impeachment  trial  is 
pending  at  the  end  of  fifty  days,  the  session  may  be  prolonged  till 
the  completion  of  said  trial. 

$292.  §5752.   (5047.)   Par.  4.    Quorum.      A  majority  of  each  house  shall 

constitute  a  quorum  to  transact  business;  but  a  smaller  number 
may  adjourn  from  day  to  day  and  compel  the  presence  of  its  absent 
members,  as  each  house  may  provide. 

$293.  §5753.   (5048.)   Par.  5.   Oath  of  members.     Each  senator  and  repre- 

sentative, before  taking  his  seat,  shall  take  the  following  oath,  or 
affirmation,  to  wit:  "I  will  support  the  Constitution  of  this  State, 
and  of  the  United  States;  and  on  all  questions  and  measures  which 
may  come  before  me,  I  will  so  conduct  myself  as  will,  in  my  judg- 
ment, be  most  conducive  to  the  interests  and  prosperity  of  this 
State." 
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§5754.  (5050.)  Par.  7.  Eligibility;  appointments  forbidden.  No  per-  $$325  223- 
son  holding  a  military  commission,  or  other  appointment  or  office 
having  any  emolument  or  compensation  annexed  thereto,  under  this 
State,  or  the  United  States,  or  either  of  them,  except  justices  of  the 
peace  and  officers  of  the  militia,  nor  any  defaulter  for  public  money 
or  for  any  legal  taxes  required  of  him,  shall  have  a  seat  in  either 
house;  nor  shall  any  senator  or  representative,  after  his  qualifica- 
tion as  such,  be  elected  by  the  General  Assembly,  or  appointed  by 
the  Governor,  either  with  or  without  the  advice  and  consent  of  the 
Senate,  to  any  office  or  appointment  having  any  emolument  annexed 
thereto,  during  the  time  for  which  he  shall  have  been  elected. 

§5755.  (5051.)  Par.  8.  Removal  vacates.  The  seat  of  a  member  of 
either  house  shall  be  vacated  on  his  removal  from  the  district  or 
county  from  which  he  was  elected 

Section  5. 
The  Senate. 

§5756.  (5052.)  Paragraph  1.  Qualifications  of  senators.  The  sena- 
tors shall  be  citizens  of  the  United  States,  who  have  attained  the 
age  of  twenty-five  years,  and  who  shall  have  been  citizens  of  this 
State  for  four  years,  and  for  one  year  residents  of  the  district  from 
which  elected. 

§5757.  (5053.)  P 'ar.  2.  President.  The  presiding  officer  of  the  Sen- 
ate shall  be  styled  the  President  of  the  Senate,  and  shall  be  elected 
viva  voce  from  the  senators. 

§5758.  (5054.)  Par.  3.  Impeachments.  The  Senate  shall  have  the 
sole  power  to  try  impeachments. 

§5759.  (5055.)  Par.  4.  Trial  of  impeachments.  When  sitting  for 
that  purpose,  the  members  shall  be  on  oath,  or  affirmation,  and 
shall  be  presided  over  by  the  Chief  Justice,  or  the  presiding  justice 
of  the  Supreme  Court.  Should  the  Chief  Justice  be  disqualified,  the 
Senate  shall  select  the  judge  of  the  Supreme  Court  to  preside.  No 
person  shall  be  convicted  without  the  concurrence  of  two-thirds  of 
the  members  present. 

§5760.  (5056.)  Par.  5.  Judgments  in  impeachments.  Judgments, 
in  cases  of  impeachment,  shall  not  extend  further  than  removal 
from  office,  and  disqualification  to  hold  and  enjoy  any  office  of  honor, 
trust  or  profit,  within  this  State;  but  the  party  convicted  shall, 
nevertheless,  be  liable  and  subject  to  indictment,  trial,  judgment 
and  punishment,  according  to  law. 

Section  6. 
The  House  op  Representatives. 

§5761.  (5057.)  Paragraph  1.  Qualifications  of  representatives.  The 
representatives  shall  be  citizens  of  the  United  States  who  have  at- 
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tained  the  age  of  twenty-one  years,  and  who  shall  have  been  citizens 
of  this  State  for  two  years,  and  for  one  year  residents  of  the  counties 
from  which  elected. 

§5762.  (5058.)  Par.  2.  Speaker.  The  presiding  officer  of  the  House 
of  Representatives  shall  be  styled  the  Speaker  of  the  House  of  Rep- 
resentatives, and  shall  be  elected  viva  voce  from  the  body. 

§5763.  (5059.)  Par.  3.  Power  to  impeach.  The  House  of  Repre- 
sentatives shall  have  the  sole  power  to  impeach  all  persons  who 
shall  have  been,  or  may  be,  in  office. 

Section  7. 
Enactment  of  Laws. 

§5764.  (5060.)  Paragraph  1.  Elections,  returns,  etc.;  disorderly  con- 
duct. Each  house  shall  be  the  judge  of  the  election,  returns,  and 
qualifications  of  its  members,  and  shall  have  power  to  punish  them 
for  disorderly  behavior,  or  misconduct,  by  censure,  fine,  imprison- 
ment, or  expulsion;  but  no  member  shall  be  expelled,  except  by  a 
vote  of  two-thirds  of  the  house  to  which  he  belongs. 

§5765.  (5061.)  Par.  2.  Contempts,  how  punished.  Each  house  may 
punish  by  imprisonment,  not  extending  beyond  the  session,  any  per- 
son, not  a  member,  who  shall  be  guilty  of  a  contempt,  by  any  disor- 
derly behavior  in  its  presence,  or  who  shall  rescue,  or  attempt  to 
rescue,  any  person  arrested  by  order  of  either  house. 

§5766.  (5062.)  Par.  3.  Privilege  of  members.  The  members  of  both 
houses  shall  be  free  from  arrest  during  their  attendance  on  the  Gen- 
eral Assembly,  and  in  going  thereto  or  returning  therefrom,  except 
for  treason,  felony,  larceny,  or  breach  of  the  peace;  and  no  member 
shall  be  liable  to  answer  in  any  other  place  for  anything  spoken  in 
debate  in  either  house. 

§5767.  (5063.)  Par.  4.  Journals.  Each  house  shall  keep  a  jour- 
nal of  its  proceedings,  and  publish  it  immediately  after  its  adjourn- 
ment. 

§5768,  (5064  )  Par.  5.  Where  kept.  The  original  journal  shall  be 
preserved,  after  publication,  in  the  office  of  the  secretary  of  State, 
but  there  shall  be  no  other  record  thereof. 

§5769.  (5065.)  Par.  6.  Yeas  and  nays,  when  taken.  The  yeas  and 
nays  on  any  question  shall,  at  the  desire  of  one-fifth  of  the  members 
present,  be  entered  on  the  journal. 
Ifls1890"1'  §5770-  (50GG>)  Par.  7.  Bills  to  be  read.  Every  bill,  before  it  shall 
pass,  shall  be  read  three  times,  and  on  three  separate  days,  in  each 
house,  unless  in  cases  of  actual  invasion  or  insurrection;  but  the 
first  and  second  reading  of  each  local  bill,  and  bank  and  railroad 
charters,  shall  consist  of  the  reading  of  the  title  only,  unless  said 
bill  is  ordered  to  be  engrossed. 
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§5771.  (5067.)  Par.  8.  One  subject-matter  expressed.  No  law  or  or- 
dinance shall  pass  which  refers  to  more  than  one  subject-matter,  or 
contains  matter  different  from  what  is  expressed  in  the  title  thereof. 

See  under  former  Constitutions :  4  Ga.  26  ;  6/21.  See  for  more  recent  deci- 
sions :  49  Ga.  239  ;  51/571-639 ;  55/36  ;  59/364 ;  60/404-406 ;  62/485,  477.  And  for 
"other  purposes"  :  49  Ga.  241 ;  52/621 ;  65/476. 

Act  of  1891,  amending  section  4578,  is  constitutional:  94  Ga.  609. 

Applied,  act  which  related  to  but  one  subject-matter,  and  whose  title  suffi- 
ciently comprehensive  :  94  Ga.  488,  G17. 

Code,  act  defective  under  this  section,  cured  by  adoption  in  Code:  70  Ga, 
284. 

Columbus,  title  of  act  incorporating^  affords  no  indication  of  police  power 
beyond  its  limits :  90  Ga.  326. 

Conditional  sale,  title  making  "selling  or  encumbering"  criminal,  body 
covering  other  disposition,  unconstitutional:  94  Ga.  768. 

Construction,  the  objection  should  be  serious,  and  the  conflict  between  act 
and  Constitution  plain,  before  the  court  should  declare  act  unconstitutional: 
72  Ga.  246. 

Different  matter,  act  containing  matter  different  from  title,  void  only  as 
to  such  matter:  70  Ga.  721.  Act  of  1885,  amending  section  4975,  unconstitu- 
tional; it  contains  matter  different  from  what  is  expressed  in  its  title:  87 
Ga.  85.  Act  of  1877,  on  subject  of  lotteries,  etc.,  not  unconstitutional  as  con- 
taining more  than  one  subject-matter,  or  matter  different  from  caption :  68 
Ga.  826. 

Different  object,  though  amending  statute  has  different  object,  germane  if 
on  same  subject :  84  Ga.  345. 

Effingham  county  commissioners,  act  creating  commissioners  of  roads  and 
revenues  of  Effingham  county  not  unconstitutional  because  of  creating  them 
for  other  counties  :  80  Ga.  581. 

Equalizers  of  taxes,  the  words  "a  board  of  equalization"  in  title  of  act, 
sufficient  to  include  such  a  board  for  each  county:  91  Ga.  118. 

Grand  jury,  law  with  proviso  not  to  apply  in  any  county  after  grand  jury 
otherwise  recommend,  constitutional:  71  Ga.  856;  see  also  91  Ga.  770. 

Liquor  laws,  title  and  body  of  statute  different ;  spirituous  liquor  does  not 
comprehend  all  intoxicating  liquors :  87  Ga.  687.  Intoxicating  liquors  in  en- 
acting clause  covered  by  title  here :  91  Ga.  227.  Regulations  for  grant  of  county 
liquor  licenses,  and  penalty  for  violating  such  regulation,  one  subject-matter, 
A  second  statute  having  extended  above,  by  amendment,  to  other  counties, 
a  third  amending  second  by  embracing  city  license  in  one  of  said  counties, 
had  but  one  subject.  Where  title  of  third  was  to  amend  second,  and  object 
of  second  was  to  amend  first,  title  of  third  comprehended  whole  subject- 
matter  of  first  two:  82  Ga.  30.  Pike  county  local  option  refers  to  but  one 
subject  and  does  not  contain  matter  variant  from  title:  73  Ga.  604.  Title 
"to  prevent  sale"  of  liquor,  body  states  "delivered,  sold  or  furnished  by  re- 
tail," construed  and  upheld:  69  Ga.  444.  "Deliver"  or  "furnish"  except  by 
sale,  unconstitutional:  69  Ga.  444.  Liquors,  alcoholic,  spirituous  or  malt, 
cover  "intoxicating"  liquors  in  body  of  act:  91  Ga.  227.  Prohibition  of  sell- 
ing liquor  in  Douglas  county  by  special  act,  submission  to  vote  not  variant 
from  title:  83  Ga.  616.  Act  "to  regulate  sale  of  liquors"  is  unconstitutional  in 
so  far  as  it  absolutely  prohibits  such  sale,  because  it  "contains  matter  differ- 
ent from  what  is  expressed  in  the  title  thereof" :  88  Ga.  584.  "Intoxicating 
liquors  of  any  kind  or  quality"  not  covered  by  "spirituous  liquors":  91  Ga. 
694.    Legislative  will  not  enforced  by  upholding  part  of  statute :  91  Ga.  694, 
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Title  of  act,  when  sufficient;  clause  grew  out  of  "Yazoo  Act":  71  Ga.  224. 
Prohibiting  sale  of  liquor,  bitters  under  name  of  "patent  medicine"  embraced : 
71  Ga.  224. 

Matters  germane,  any  instrumentality  in  aid  of  the  one  great  purpose  of  the 
act,  is  not  a  different  subject-matter  or  matter  different  from  title :  72  Ga  246. 

Mcintosh  county  commissioners,  acts  creating,  conferring  power  of  corpo- 
rate authority  of  Darien,  not  violative  of  this  provision :  68  Ga.  686,  687. 

Municipal  charter,  power  given  city  to  compel  street-railroads  to  pave,  etc., 
by  act  entitled  "An  act  to  amend  an  act  establishing  a  new  charter  for  city 
of  Atlanta,"  etc. :  80  Ga.  276. 

Primary  elections,  sixth  section,  Act  of  October  21st,  1891,  to  protect  pri- 
mary elections,  etc.,  not  unconstitutional  as  containing  matter  different  from 
title  :  91  Ga.  740. 

Public  roads,  this  provision  not  violated  by  public  road  Act  approved  Octo- 
ber 21st,  1891 :  91  Ga.  770. 

Railroads,  Act  of  1881.  for  incorporating,  and  regulating  same,  violative  of 
this  provision  so  far  as,  in  the  body  of  same,  it  seeks  "to  regulate"  railroads 
already  incorporated  :  74  Ga.  658. 

Railroad  tax  Act,  Act  of  October  16th,  1889,  taxing  railroads  for  county  pur- 
poses, constitutional:  89  Ga.  576. 

Sale  of  liquors,  an  act  entitled  "An  act  to  prevent  the  sale  of  spirituous  and 
malt  liquors,"  etc.,  not  violate  this  provision  :  69  Ga.  444. 

School  tax,  title  "to  regulate  public  instruction,"  broad  enough  to  include 
power  to  tax :  72  Ga.  546. 

State  depositories,  Act  of  October  16th,  1879,  establishing  State  depositories, 
not  violative  of  this  provision  :  66  Ga.  609. 

Subject-matter,  Act  of  1870,  page  413,  not  unconstitutional  as  expressing 
more  than  one  subject-matter:  65  Ga.  476.  Act  containing  more  than  one 
subject-matter,  unconstitutional:  86  Ga.  104. 

Substantial,  not  literal  conformity  of  the  body  of  act,  with  title  thereof,  is 
what  the  Constitution  requires :  85  Ga.  1. 

Tax  Act  of  1890,  neither  the  general  tax  Act  of  1890,  nor  fourth  section 
thereof,  unconstitutional  as  violative  of  this  provision :  92  Ga.  21. 

Usury  Act,  October  14th,  1879  (Code,  §2886  et  seq.),  does  not  violate  this 
provision,  as  containing  matter  not  expressed  in  title :  91  Ga.  840. 

$$303,302.  §5772.  (5068.)  Par.  9.  General  appropriation  bill.  The  general  ap- 
propriation bill  shall  embrace  nothing  except  appropriations  fixed 
by  previous  laws,  the  ordinary  expenses  of  the  executive,  legislative, 
and  judicial  departments  of  the  government,  payment  of  the  public 
debt  and  interest  thereon,  and  the  support  of  the  public  institutions 
and  educational  interests  of  the  State.  All  other  appropriations 
shall  be  made  by  separate  bills,  each  embracing  but  one  subject. 

§5778.  (5069.)  Par.  10.  Bills  for  revenue.  All  bills  for  raising 
revenue,  or  appropriating  money,  shall  originate  in  the  House  of 
Representatives,  but  the  Senate  may  propose  or  concur  in  amend- 
ments, as  in  other  bills. 

§5774.  (5070.)  Par.  11.  Public  money,  how  draivn.  No  money  shall 
be  drawn  from  the  treasury  except  by  appropriation  made  by  law; 
and  a  regular  statement  and  account  of  the  receipt  and  expenditure 
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of  all  public  money  shall  be  published  every  three  months,  and  also 
with  the  laws  passed  by  each  session  of  the  General  Assembly. 

See  56  Ga.  676. 

Not  ministerial  duty  of  treasurer  to  pay  State  bonds,  until  appropriation 
made,  executive  warrant  issued,  and  countersigned  by  comptroller-general: 
68  Ga.  711. 

§5775.   (5071.)   Par.  12.  Bills  appropriating  money.     No  bill  or  res-  $303- 
olution  appropriating  money  shall  become  a  law,  unless  upon  its 
passage  the  yeas  and  nays,  in  each  house,  are  recorded. 

§5776.  (5072.)  Par.  13.  Acts  signed;  rejected  bills.  All  acts  shall 
be  signed  by  the  President  of  the  Senate  and  the  Speaker  of  the 
House  of  Representatives,  and  no  bill,  ordinance  or  resolution,  in- 
tended to  have  the  effect  of  a  law,  which  shall  have  been  rejected  by 
either  house,  shall  be  again  proposed  during  the  same  session,  un- 
der the  same  or  any  other  title,  without  the  consent  of  two-thirds  of 
the  house  by  which  the  same  was  rejected. 

§5777.  (5073.)  Par.  14.  Majority  of  members  to  pass  bill.  No  bill 
shall  become  a  law  unless  it  shall  receive  a  majority  of  the  votes  of 
all  the  members  elected  to  each  house  of  the  General  Assembly,  and 
it  shall,  in  every  instance,  so  appear  on  the  journal. 

§5778.  (5075.)  Par.  16.  Notice  of  intention  to  ask  local  legislation^14- 
necessary.  No  local  or  special  bill  shall  be  passed,  unless  notice 
of  the  intention  to  apply  therefor  shall  have  been  published  in  the 
locality  where  the  matter  or  thing  to  be  affected  may  be  situated, 
which  notice  shall  be  given  at  least  thirty  days  prior  to  the  introduc- 
tion of  such  bill  into  the  General  Assembly,  and  in  the  manner  to 
be  prescribed  by  law.  The  evidence  of  such  notice  having  been  pub- 
lished, shall  be  exhibited  in  the  General  Assembly  before  such  act 
shall  be  passed. 

Evidence  outside  journals  of  legislature,  as  to  whether  proper  notice   of 
local  legislation  was  given,  not  admissible:  85  Ga.  49. 
Passage  of  act  conclusive  as  to  notice :  94  Ga.  487. 

§5779.  (5076.)  Par.  17.  Statutes  and  sections  of  Code,  how  amended. 
No  law,  or  section  of  the  Code,  shall  be  amended  or  repealed  by 
mere  reference  to  its  title,  or  to  the  number  of  the  section  of  the 
Code,  but  the  amending  or  repealing  act  shall  distinctly  describe  the 
law  to  be  amended  or  repealed,  as  well  as  the  alteration  to  be  made. 

Similar  provision  of  Constitution  of  1868  was  directory  only :  91  Ga.  519. 

Eepeals  by  implication  not  favored  ;  can  there  be  such  ?  71  Ga.  461.  Under 
Constitution  of  1877,  questionable  whether  such  are  now  possible:  74  Ga.  42; 
see  also  15  Ga.  361 ;  49/173. 

Unless  particularly  named,  or  necessarily  embraced,  a  local  or  particular 
law  is  not  repealed  by  subsequent  general  law:  70  Ga.  191. 

Act  passed  at  subsequent  session  of  legislature,  inconsistent  with  prior  act, 
to  that  extent  repeals  latter :  85  Ga.  19 ;  92/694. 
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Amendment  to  section  4465,  as  to  ordinaries,  not  violative  of  this  section  of 
Constitution  :  85  Ga.  413. 

Act  of  November  12th,  1889,  does  not  repeal  the  Act  of  October  22d,  1887, 
as  to  telegraph  companies:  86  Ga.  104. 

Act  of  December  22d,  1892,  relative  to  completing  record  in  Supreme  Court, 
etc.,  not  unconstitutional :  92  Ga.  760. 

Act  of  1891,  amending  paragraph  4578,  is  constitutional:  94  Ga.  609. 

City  ordinance,  being  a  legislative  act  cannot  be  repealed  by  a  less  for- 
mality than  another  ordinance :  94  Ga.  803. 

Amending  act  valid  although  rendering  nugatory  act  amended:  92  Ga.  693, 
694 ;  see  also  85  Ga.  19. 

Act  not  purporting  to  amend  any  particular  law  or  section  of  Code,  but  "to 
amend  the  county-court  laws  as  regards  Taylor  county  and  to  provide  for  the 
appointment  of  a  county-court  solicitor  for  said  county,  and  for  other  pur- 
poses," constitutional:  94  Ga.  488. 

"An  act  to  amend  the  several  acts  incorporating  the  town  of  Lawrenceville" 
sufficiently  describes  law  to  be  amended :  94  Ga.  654. 

ApCt«o1891'  §5780.  (5077.)  Par.  18.  Corporate  powers,  how  granted.  The  Gen- 
^2350?' 1836'  eral  Assembly  shall  have  no  power  to  grant  corporate  powers  and 
privileges  to  private  companies,  to  make  or  change  election  precincts, 
nor  to  establish  bridges  or  ferries,  nor  to  change  names  of  legiti- 
mate children;  but  it  shall  prescribe  by  law  the  manner  in  which 
such  powers  shall  be  exercised  by  the  courts.  All  corporate  powers 
and  privileges  to  banking,  insurance,  railroad,  canal,  navigation, 
express,  and  telegraph  companies  shall  be  issued  and  granted  by  the 
secretary  of  State  in  such  manner  as  shall  be  prescribed  by  law; 
and  if  in  any  event  the  secretary  of  State  should  be  disqualified  to 
act  in  any  case,  then  in  that  event  the  legislature  shall  provide  by 
general  laws  by  what  person  such  charters  shall  be  granted. 

Liable  as  partners  when  not  properly  incorporated:  52  Ga.  351.  Superior 
court  had  no  power  to  incorporate  manufacturing  companies:  55  Ga.  639. 
The  court  may  in  the  order  specify  the  objects  of  the  corporation  where  the 
petition  fails  to  do  so:  54  Ga.  474;  but  see  54  Ga.  673.  See  also  notes  to  sec- 
tion 2350,  etc. 

By  Constitution  of  1868,  courts  could  not  create  manufacturing  corporation. 
Under  this  clause  court  must  create  such  corporation  :  71  Ga.  121. 

Corporation  created  by  legislature  before  adoption  of  Constitution  legally 
organized  after  power  to  create  such  company  was  vested  in  the  courts:  71 
Ga.  121. 

Act  of  legislature  incorporating  railroad  company  is  a  public  law :  74  Ga.  509. 

Power  here  conferred  on  courts  is  legislative,  not  judicial,  nor  reviewable 
on  writ  of  error:  78  Ga.  318. 

Superior  courts  have  no  authority  to  grant  charters  to  railroad  companies : 
93  Ga.  53. 

§5781.  (5078.)  Par.  19.  Recognizances.  The  General  Assembly 
shall  have  no  power  to  relieve  principals  or  securities  upon  forfeited 
recognizances,  from  the  payment  thereof,  either  before  or  after  judg- 
ment thereon,  unless  the  principal  in  the  recognizance  shall  have 
been  apprehended  and  placed  in  the  custody  of  the  proper  officer. 
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Securities  on  bond  taken  by  magistrate,  discharged  by  subsequent  arrest 
under  a  bench-warrant :  51  Ga.  158.  Forfeiture  set  aside  as  security  might 
have  been  misled,  etc.:  51  Ga.  171.  Application  for  discharge  asked  for  too 
late :  51  Ga.  192.  Scire  facias  should  be  issued  by  clerk  on  forfeited  recogni- 
zance :  51  Ga.  524.  What  entry  by  the  solicitor-general  is  no  discharge  of  the 
bond,  etc. :  53  Ga.  166.  Bail  bound  on  bond  taken  on  Sunday  :  55  Ga.  244.  State 
having  prisoner  in  its  custody,  there  should  be  no  forfeiture  of  the  bond:  58 
Ga.  341.  Sureties  on  supersedeas  bond  relieving  those  on  original  bond:  59 
Ga.  882,  883. 

§5782.  (5079.)  Par.  20.  Street-railways.  The  General  Assembly 
shall  not  authorize  the  construction  of  any  street  passenger-railway 
within  the  limits  of  any  incorporated  town  or  city,  without  the  con- 
sent of  the  corporate  authorities. 

County  seeking  to  restrain  street-railroad  laying  track  over  bridge  in  city, 
injunction  denied  here:  77  Ga.  614,  615. 

City  council  here  had  authority  to  compel  railroad  company  to  place  new 
and  different  pavement  within  and  about  its  track :  80  Ga.  276. 

General  Assembly  alone  can  grant  street-railway  charters,  notwithstanding 
general  law  as  to  incorporation  of  railroads  by  superior  court :  95  Ga.  370. 

§5783.   (5080.)   Par.  21.    Yeas  and  nays  to  be  entered,  when.     When-$si3. 
ever  the  Constitution  requires  a  vote  of  two-thirds  of  either  or  both 
houses  for  the  passing  of  an  act  or  resolution,  the  yeas  and  nays  on 
the  passage  thereof  shall  be  entered  on  the  journal. 

§5784.   (5081.)   Par.  22.  Powers  of  the  legislature.     The  General  As- $55698, 5733. 
sembly  shall  have  power  to  make  all  laws  and  ordinances  consistent 
with  this  Constitution,  and  not  repugnant  to  the  Constitution  of  the 
United  States,  which  they  shall  deem  necessary  and  proper  for  the 
welfare  of  the  State. 

See  33  Ga.  Sup.  38.    As  to  power  in  a  city  to  pass  ordinance :  53  Ga.  615. 

Legislature  has  power  to  prescribe  manner  in  which  qualifications  of  jurors 
shall  be  tested :  85  Ga.  71. 

Legislature  has  power  to  pass  all  acts  not  forbidden  by,  nor  obnoxious  to, 
the  Constitution  ;  presumption  favors  constitutionality :  68  Ga.  681 ;  see  also  9 
Ga.  253 ;  8/210 ;  44/649 ;  66/222. 

§5785.  (5082.)  Par.  23.  Signature  of  Governor.  No  provision  in  this  Code  1882, 
Constitution  for  a  two-thirds  vote  of  both  houses  of  the  General 
Assembly,  shall  be  construed  to  waive  the  necessity  for  the  signature 
of  the  Governor,  as  in  any  other  case,  except  in  the  case  of  the  two- 
thirds  vote  required  to  override  the  veto,  and  in  case  of  prolongation 
of  a  session  of  the  General  Assembly. 

See  52  Ga.  212. 

§5786.  (5083.)  Par.  24.  Adjournments.  Neither  house  shall  ad- 
journ for  more  than  three  days,  or  to  any  other  place,  without  the 
consent  of  the  other;  and  in  case  of  a  disagreement  between  the 
two  houses  on  a  question  of  adjournment,  the  Governor  may  adjourn 
either  or  both  of  them. 
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Section  8. 
Officers  of  the  General  Assembly. 

S318-  §5787.  (5084.)  Paragraph  1.  Secretary  and  clerk.    The  officers  of  the 

two  houses,  other  than  the  President  and  Speaker,  shall  be  a  secre- 
tary of  the  Senate  and  clerk  of  the  House  of  Representatives,  and 
such  assistants  as  they  may  appoint;  but  the  clerical  expenses  of  the 
Senate  shall  not  exceed  sixty  dollars  per  day  for  each  session,  nor 
those  of  the  House  of  Representatives  seventy  dollars  per  day  for 
each  session.  The  secretary  of  the  Senate  and  clerk  of  the  House  of 
Representatives  shall  be  required  to  give  bond  and  security  for  the 
faithful  discharge  of  their  respective  duties. 

Section  9. 
Pay  of  Members. 

$309.  §5788.   (5085.)   Paragraph  1.   Compensation.    [The  per  diem  of  mem- 

bers of  the  General  Assembly  shall  not  exceed  four  dollars;  and 
mileage  shall  not  exceed  ten  cents  for  each  mile  traveled,  by  the 
nearest  practicable  route,  in  going  to  and  returning  from  the  capi- 
tal; but  the  President  of  the  Senate  and  the  Speaker  of  the  House 
of  Representatives  shall  each  receive  not  exceeding  seven  dollars 
per  day. 

Section  10. 
Elections  by  General  Assembly. 
§$315,325.  §5789.  (5086.)  Paragraph  1.  Elections.  All  elections  by  the  Gen- 
eral Assembly  shall  be  viva  voce,  and  the  vote  shall  appear  on  the 
journal  of  the  House  of  Representatives.  When  the  Senate  and 
House  of  Representatives  unite  for  the  purpose  of  elections,  they 
shall  meet  in  the  Representative  Hall,  and  the  President  of  the 
Senate  shall,  in  such  cases,  preside  and  declare  the  result. 

Section  11. 
Married  Woman's  Property. 

$$2488,2474.  §5790.  (5087.)  Paragraph  1.  Wife's  estate.  All  property  of  the 
wife  at  the  time  of  her  marriage,  and  all  property  given  to,  inher- 
ited, or  acquired  by  her,  shall  remain  her  separate  property,  and 
not  be  liable  for  the  debts  of  her  husband. 

Separate  estate  in  wife  by  deed:  51  Ga.  35.  By  marriage  settlement:  51 
Ga.  40.  When  subsisting  liens  not  divested  by :  53  Ga.  417.  Her  rights  to, 
asserted  in  her  own  name:  51  Ga.  147.  Suits  as  to:  51  Ga.  246.  Mortgage  by 
wife  and  trustee  on  separate  estate:  52  Ga.  205.  Conveyance  by  insolvent 
husband  to  wife  for  debt :  52  Ga.  225  ;  57/235.  Law  before  the  Act  of  1866 :  52 
Ga.  322,  323;  57/412.  Since  the  Act  of  1866,  her  power  to  will  her  separate 
estate  :  56  Ga.  344.  Equity  not  interfering  as  to  a  voluntary  settlement  on  a 
wife:  52  Ga.  376.  When  not  bound  by  a  note:  52  Ga.  500.  Trustee  dying, 
estate  vests  in  the  wife :  53  Ga.  250 ;  55/69.    Acceptance  of  trust  by  husband : 
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53  Ga.  277.  Cestui  que  trust  dying  pending  a  suit  by  trustee:  53  Ga.  318. 
When  she  could  not  bind  her  separate  estate  :  53  Ga.  435.  Husband  as  agent 
for  his  wife  with  a  separate  estate :  54  Ga.  262.  Creditor  receiving  wife's 
money  without  notice  of  it  being  hers,  protected :  54  Ga.  543.  She  may  sell 
and  deed  her  separate  estate:  55  Ga.  41.  Presumed  that  the  property  gener- 
ally belonged  to  the  husband  :  51  Ga.  13,  293  ;  52/230.  Notice  by  recitals  in  a 
deed :  54  Ga.  170.  When  no  evidence  to  subject  wife's  estate  to  her  husband's 
debts :  54  Ga.  332.  Parol  agreement  for  settlement  on  wife  after  marriage :  54 
Ga.  681.  Husband  as  witness  for  his  wife:  54  Ga.  625.  Consent  by  wife  to 
husband's  conveyance :  54  Ga.  529  ;  59/779.  Sale  of  wife's  estate  for  her  hus- 
band's debts:  57 Ga.  206.  Suits  by  husband  and  wife:  57  Ga.  252.  When  she 
binds  her  separate  estate  for  her  own  debt:  59  Ga.  380. 

See  notes  to  sections  2470,  2474,  2488  and  4689. 

Quoted :  70  Ga.  326. 

Prior  to  1866,  earnings  of  married  woman,  living  with  husband,  and  not  free 
trader,  belonged  to  husband  :  76  Ga.  104. 

Trust  in  marriage  settlement  made  prior  to  Act  of  1866,  has  become  executed 
since :  84  Ga.  786 ;  see  also  69  Ga.  330 ;  78/1. 

Conveyance  January  2d,  1867,  to  husband  as  trustee  for  wife,  vested  perfect 
title  in  her :  81  Ga.  29. 

Since  married  woman's  Act,  contract  by  her  binding,  whether  she  has  sepa- 
rate estate  or  not:  85  Ga.  741. 

Section  12. 

Insurance  Companies. 

§5791.  (5088.)  Paragraph  1.  Non-resident  insurance  companies.  All  $$2035» 2042- 
life-insurance  companies  now  doing  business  in  this  State,  or  which 
may  desire  to  establish  agencies  and  do  business  in  the  State  of 
Georgia,  chartered  by  other  States  of  the  Union,  or  foreign  states, 
shall  show  that  they  have  deposited  with  the  comptroller-general  of 
the  State  in  which  they  are  chartered,  or  of  this  State,  the  insur- 
ance commissioners,  or  such  other  officer  as  may  be  authorized  to 
receive  it,  not  less  than  one  hundred  thousand  dollars  in  such  secu- 
rities as  may  be  deemed  by  such  officer  equivalent  to  cash,  subject 
to  his  order,  as  a  guarantee  fund  for  the  security  of  policy-holders. 

§5792.  (5089.)  Par.  2.  License  by  comptroller.  When  such  showing 
is  made  to  the  comptroller-general  of  the  State  of  Georgia,  by  a 
proper  certificate  from  the  State  official  having  charge  of  the  funds 
so  deposited,  the  comptroller-general  of  the  State  of  Georgia  is  au- 
thorized to  issue,  to  the  company  making  such  showing,  a  license  to 
do  business  in  the  State,  upon  paying  the  fees  required  by  law. 

§5793.  (5090.)  Par.  3.  Resident  insurance  companies.  All  lif e-in-  $2034- 
surance  companies  chartered  by  the  State  of  Georgia,  or  which  may 
hereafter  be  chartered  by  the  State,  shall,  before  doing  business,  de- 
posit with  the  comptroller-general  of  the  State  of  Georgia,  or  with 
some  strong  corporation  which  may  be  approved  by  said  comp- 
troller-general, one  hundred  thousand  dollars  in  such  securities  as 
may  be  deemed  by  him  equivalent  to  cash,  to  be  subject  to  his  order, 
as  a  guarantee  fund  for  the  security  of  the  policy-holders  of  the  com- 
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pany  making  such  deposit,  all  interests  and  dividends  arising  from 
such  securities  to  be  paid,  when  due,  to  the  company  so  depositing. 
Any  such  securities  as  may  be  needed  or  desired  by  the  company  may 
be  taken  from  said  department  at  any  time  by  replacing  them  with 
other  securities  equally  acceptable  to  the  comptroller-general,  whose 
certificate  for  the  same  shall  be  furnished  to  the  company. 

§5794.  (5091.)  Par.  4.  General  Assembly  to  enact  laws  for  people's 
protection,  etc.  The  General  Assembly  shall,  from  time  to  time, 
enact  laws  to  compel  all  fire-insurance  companies  doing  business  in 
this  State,  whether  chartered  by  this  State  or  otherwise,  to  deposit 
reasonable  securities  with  the  treasurer  of  this  State,  to  secure  the 
people  against  loss  by  the  operations  of  said  companies. 

$2049.  §5795.   (5092.)   Par.  5.  Reports  by  insurance  companies.      The   Gen- 

eral Assembly  shall  compel  all  insurance  companies  in  this  State,  or 
doing  business  therein,  under  proper  penalties,  to  make  semi-annual 
reports  to  the  Governor,  and  print  the  same  at  their  own  expense, 
for  the  information  and  protection  of  the  people. 

See  general  note  on  Insurance. 
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Section  1. 
Taxation. 

^5887,588y"  §5796.  (5093.)  Paragraph  1.  Taxation,  a  sovereign  right.  The  right 
of  taxation  is  a  sovereign  right,  inalienable,  indestructible,  is  the 
life  of  the  State,  and  rightfully  belongs  to  the  people  in  all  repub- 
lican governments,  and  neither  the  General  Assembly,  nor  any  nor 
all  other  departments  of  the  government  established  by  this  Consti- 
tution, shall  ever  have  the  authority  to  irrevocably  give,  grant,  limit, 
or  restrain  this  right;  and  all  laws,  grants,  contracts,  and  all  other 
acts  whatsoever,  by  said  government  or  any  department  thereof,  to 
effect  any  of  these  purposes,  shall  be  and  are  hereby  declared  to  be 
null  and  void  for  every  purpose  whatsoever;  and  said  right  of  taxa- 
tion shall  always  be  under  the  complete  control  of,  and  revocable 
by,  the  State,  notwithstanding  any  gift,  grant,  or  contract  whatso- 
ever by  the  General  Assembly. 

Note  to  section  767,  and  general  note  after  section  973. 

While  formerly  State  could  by  contract  restrict  itself  as  to  taxing  power, 
city  never  could  except  by  express  statute :  83  Ga.  734 ;  distinguishing  66  Ga. 
104. 
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Article  4.— Power  of  the  General  Assembly  over  taxation,  etc.    Regulation  of  corporations. 

Section  2. 
Regulation  of  Corpoeations. 
§5797.   (5094.)   Paragraph  1.    Railroad   tariffs.      The   power   and  ^2185'2214- 
authority  of  regulating  railroad  freights  and  passenger  tariffs,  pre- 
venting unjust  discriminations,  and  requiring  reasonable  and  just 
rates  of  freight  and  passenger  tariffs,  are  hereby  conferred  upon  the 
General  Assembly,  whose  duty  it  shall  be  to  pass  laws,  from  time  to 
time,  to  regulate  freight  and  passenger  tariffs,  to  prohibit  unjust 
discriminations  on  the  various  railroads  of  this  State,  and  to  pro- 
hibit said  roads  from  charging  other  than  just  and  reasonable  rates, 
and  enforce  the  same  by  adequate  penalties. 

Act  creating  commissioners  to  regulate  rates,  not  an  unconstitutional  dele- 
gation of  legislative  power :  70  Ga.  694. 

§5798.  (5095.)  Par.  2.  Right  of  eminent  domain;  police  power.  The^4685'3052- 
exercise  of  the  right  of  eminent  domain  shall  never  be  abridged,  nor 
so  construed  as  to  prevent  the  General  Assembly  from  taking  the 
property  and  franchises  of  incorporated  companies,  and  subjecting 
them  to  public  use,  the  same  as  property  of  individuals;  and  the 
exercise  of  the  police  power  of  the  State  shall  never  be  abridged,  nor 
so  construed  as  to  permit  corporations  to  conduct  their  business  in 
such  a  manner  as  to  infringe  the  equal  rights  of  individuals,  or  the 
general  well-being  of  the  State. 

See  notes  to  sections  in  margin. 

Use  of  franchise  of  street-railroad  for  private  purposes,  enjoined:  73  Ga. 
428;  75/766. 

§5799.  (5096.)  Par.  3.  Charters  revived  or  amended  become  subject  ^o$^o,a67 
this  Constitution.  The  General  Assembly  shall  not  remit  the  forfei- 
ture of  the  charter  of  any  corporation  now  existing,  nor  alter  or 
amend  the  same,  nor  pass  any  other  general  or  special  law  for  the 
benefit  of  said  corporation  except  upon  the  condition  that  such  cor- 
poration shall  thereafter  hold  its  charter  subject  to  the  provisions  of 
this  Constitution;  and  every  amendment  of  any  charter  of  any  cor- 
poration in  this  State,  or  any  special  law  for  its  .benefit,  accepted 
thereby,  shall  operate  as  a  novation  of  said  charter  and  shall  bring 
the  same  under  the  provisions  of  this  Constitution :  Provided,  that 
this  section  shall  not  extend  to  any  amendment  for  the  purpose  of 
allowing  any  existing  road  to  take  stock  in  or  aid  in  the  building  of 
any  branch  road. 

Where  turnpike  company's  charter  of  1840  provided  a  certain  penalty  for 
neglect,  act  passed  in  1878  prescribing  different  penalty,  was  unconstitutional: 
73  Ga.  552. 

§5800.   (5097.)   Par.  4.  Buying  stock,  etc.,  in  other  corporations;  corrirW^ffi1' 
petition.     The  General  Assembly  of  this  State  shall  have  no  power 
to  authorize  any  corporation  to  buy  shares  or  stock  in  any  other 
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corporation  in  this  State  or  elsewhere,  or  to  make  any  contract,  or 
agreement  whatever,  with  any  such  corporation,  which  may  have  the 
effect,  or  be  intended  to  have  the  effect,  to  defeat  or  lessen  competi- 
tion in  their  respective  businesses,  or  to  encourage  monopoly;  and 
all  such 'contracts  and  agreements  shall  be  illegal  and  void. 

§$2187-2216.  §5801.  (5098.)  Par.  5.  Rebates.  No  railroad  company  shall  give 
or  pay  any  rebate,  or  bonus  in  the  nature  thereof,  directly  or  indi- 
rectly, or  do  any  act  to  mislead  or  deceive  the  public  as  to  the  real 
rates  charged  or  received  for  freights  or  passage;  and  any  such  pay- 
ments shall  be  illegal  and  void,  and  these  prohibitions  shall  be  en- 
forced by  suitable  penalties. 

$$5982,5730.  §5802.  (5099.)  Par.  6.  Obligation  of  contracts  preserved.  No  pro- 
vision of  this  Article  shall  be  deemed,  held,  or  taken  to  impair  the 
obligation  of  any  contract  heretofore  made  by  the  State  of  Georgia. 
§5808.  (5100.)  Par.  7.  General  Assembly  to  enforce.  The  General 
Assembly  shall  enforce  the  provisions  of  this  Article  by  appropriate 
legislation. 


ARTICLE  5. 

EXECUTIVE    DEPARTMENT. 


Section  1. 
Governor. 

§5804.   (5101.)   Paragraph  1.  Executive  Department.    The  officers  of 
the  Executive  Department  shall  consist  of  a  Governor,  secretary  of 
State,  comptroller-general,  and  treasurer. 
S116-  §5805.   (5102.)   Par.  2.    Governor;  term  of  office,   salary,  etc.      The 

executive  power  shall  be  vested  in  a  Governor,  who  shall  hold  his 
office  during  the  term  of  two  years,  and  until  his  successor  shall  be 
chosen  and  qualified.  He  shall  not  be  eligible  to  re-election,  after 
the  expiration  of  a  second  term,  for  the  period  of  four  years.  He 
shall  have  a  salary  of  three  thousand  dollars  per  annum  (until  other- 
wise provided  by  a  law  passed  by  a  two-thirds  vote  of  both  branches 
of  the  General  Assembly),  which  shall  not  be  increased  or  dimin- 
ished during  the  period  for  which  he  shall  have  been  elected;  nor 
shall  he  receive,  within  that  time,  any  other  emolument  from  the 
United  States,  or  either  of  them,  or  from  any  foreign  power.  But 
this  reduction  of  salary  shall  not  apply  to  the  present  term  of  the 
present  Governor. 

§5806.  (5103.)  Par.  3.  Election  for  Governor.  The  first  election 
for  Governor,  under  this  Constitution,  shall  be  held  on  the  first 
Wednesday  in  October,  1880,  and  the  Governor-elect  shall  be  in- 
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stalled  in  office  at  the  next  session  of  the  General  Assembly.  An 
election  shall  take  place  biennially  thereafter,  on  said  day,  until 
another  date  be  fixed  by  the  General  Assembly.  Said  election  shall 
be  held  at  the  places  of  holding  general  elections  in  the  several  coun- 
ties of  this  State,  in  the  manner  prescribed  for  the  election  of  mem- 
bers of  the  General  Assembly,  and  the  electors  shall  be  the  same. 

§5807.  (5104.)  Par.  4.  Returns  of  elections.  The  returns  for  every  $72  (io>. 
election  of  Governor  shall  be  sealed  up  by  the  managers,  separately 
from  other  returns,  and  directed  to  the  President  of  the  Senate  and 
Speaker  of  the  House  of  Representatives,  and  transmitted  to  the  sec- 
retary of  State,  who  shall,  without  opening  said  returns,  cause  the 
same  to  be  laid  before  the  Senate  on  the  day  after  the  two  houses 
shall  have  been  organized,  and  they  shall  be  transmitted  by  the  Sen- 
ate to  the  House  of  Representatives. 

§5808.  (5105.)  Par.  5.  Hoiv  published.  The  members  of  each*72^- 
branch  of  the  General  Assembly  shall  convene  in  the  Representative 
Hall,  and  the  President  of  the  Senate  and  Speaker  of  the  House  of 
Representatives  shall  open  and  publish  the  returns  in  the  presence 
and  under  the  direction  of  the  General  Assembly;  and  the  person 
having  the  majority  of  the  whole  number  of  votes  shall  be  declared 
duly  elected  Governor  of  this  State,  but  if  no  person  shall  have  such 
majority,  then  from  the  two  persons  having  the  highest  number  of 
votes,  who  shall  be  in  life,  and  shall  not  decline  an  election  at  the 
time  appointed  for  the  General  Assembly  to  elect,  the  General  As- 
sembly shall  immediately  elect  a  Governor  viva-voce;  and  in  all  cases 
of  election  of  a  Governor  by  the  General  Assembly,  a  majority  of 
the  members  present  shall  be  necessary  to  a  choice. 

§5809.   (5106.)   Par.   6.     Contested  elections.      Contested   elections  $4883- 
shall  be  determined  by  both  houses  of  the  General  Assembly  in  such 
manner  as  shall  be  prescribed  by  law. 

§5810.  (5107.)  Par.  7.  Qualifications  of  Governor.  No  person  shall 
be  eligible  to  the  office  of  Governor  who  shall  not  have  been  a 
citizen  of  the  United  States  fifteen  years,  and  a  citizen  of  the  State 
six  years,  and  who  shall  not  have  attained  the  age  of  thirty  years. 

§5811.  (5108.)  Par.  8.  Death,  resignation,  or  disability  of  Governor. 
In  case  of  the  death,  resignation  or  disability  of  the  Governor,  the 
President  of  the  Senate  shall  exercise  the  executive  powers  of  the 
government  until  such  disability  be  removed,  or  a  successor  is  elected 
and  qualified.  And  in  case  of  the  death,  resignation,  or  disability 
of  the  President  of  the  Senate,  the  Speaker  of  the  House  of  Repre- 
sentatives shall  exercise  the  executive  powers  of  the  government 
until  the  removal  of  the  disability,  or  the  election  and  qualification 
of  a  Governor. 
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§5812.  (5109.)  Par.  9.  Unexpired  terms.  The  General  Assembly- 
shall  have  power  to  provide,  by  law,  for  filling  unexpired  terms  by- 
special  elections. 

§5813.  (5110.)  Par.  10.  Oath  of  office.  The  Governor  shall,  before 
he  enters  on  the  duties  of  his  office,  take  the  following  oath  or  affir- 
mation: "I  do  solemnly  swear  (or  affirm,  as  the  case  may  be)  that  I 
will  faithfully  execute  the  office  of  Governor  of  the  State  of  Georgia, 
and  will,  to  the  best  of  my  ability,  preserve,  protect  and  defend  the 
Constitution  thereof,  and  the  Constitution  of  the  United  States  of 
America." 
$$ii8,io95.  §5814.  (5111.)  Par.  11.  Commander-in-chief.  The  Governor  shall 
be  commander-in-chief  of  the  army  and  navy  of  this  State,  and  of 
the  militia  thereof. 

§5815.  (5112.)  Par.  12.  Reprieves  and  pardons.  He  shall  have 
power  to  grant  reprieves  and  pardons,  to  commute  penalties,  re- 
move disabilities  imposed  by  law,  and  to  remit  any  part  of  a  sentence 
for  offenses  against  the  State,  after  conviction,  except  in  cases  of 
treason  and  impeachment,  subject  to  such  regulations  as  may  be 
provided  by  law  relative  to  the  manner  of  applying  for  pardons. 
Upon  conviction  for  treason  he  may  suspend  the  execution  of  the 
sentence  and  report  the  case  to  the  General  Assembly  at  the  next 
meeting  thereof,  when  the  General  Assembly  shall  either  pardon, 
commute  the  sentence,  direct  its  execution,  or  grant  a  further  re- 
prieve. He  shall,  at  each  session  of  the  General  Assembly,  commu- 
nicate to  that  body  each  case  of  reprieve,  pardon  or  commutation 
granted,  stating  the  name  of  the  convict,  the  offense  for  which  he 
was  convicted,  the  sentence  and  its  date,  the  date  of  the  reprieve, 
pardon  or  commutation,  and  the  reasons  for  granting  the  same.  He 
shall  take  care  that  the  laws  are  faithfully  executed,  and  shall  be  a 
conservator  of  the  peace  throughout  the  State. 

Pardon  as  affecting  a  fine  paid :  1  Ga.  606.  An  agreement  to  obtain  a  pardon 
is  not  illegal :  15  Ga.  258.  When  a  note  for  obtaining  a  pardon  was  not  illegal : 
22  Ga.  246;  24/627 ;  25/251.  Pardon  of  an  attorney  after  the  war:  35  Ga.  285. 
Pardon  defined  :  35  Ga.  344.  A  pardon  as  evidence :  44  Ga.  357.  Must  be  de- 
livered to  and  accepted  by  the  party  pardoned :  44  Ga.  379.  Governor  alone 
can  commute  the  punishment  of  a  criminal :  59  Ga.  800. 

§5816.  (5113.)  Par.  13.  Writs  of  elections,  called  sessions  of  the  leg- 
islature. He  shall  issue  writs  of  election  to  fill  all  vacancies  that 
may  happen  in  the  Senate  or  House  of  Representatives,  and  shall 
give  the  General  Assembly,  from  time  to  time,  information  of  the 
state  of  the  Commonwealth,  and  recommend  to  their  consider- 
ation such  measures  as  he  may  deem  necessary  or  expedient.  He 
shall  have  power  to  convoke  the  General  Assembly  on  extraordinary 
occasions,  but  no  law  shall  be  enacted  at  called  sessions  of  the  Gen- 
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eral  Assembly  except  such  as  shall  relate  to  the  object  stated  in  his 
proclamation  convening  them. 

§5817.  (5114.)  Par.  14.  Filling  vacancies.  When  any  office  shall 
become  vacant,  by  death,  resignation,  or  otherwise,  the  Governor 
shall  have  power  to  fill  such  vacancy,  unless  otherwise  provided  by 
law;  and  persons  so  appointed  shall  continue  in  office  until  a  suc- 
cessor is  commissioned,  agreeably  to  the  mode  pointed  out  by  this 
Constitution,  or  by  law  in  pursuance  thereof. 

Appointee  holds  over  until  successor  appointed :  58  Ga.  512. 

§5818.  (5115.)  Par.  15.  Appointments  rejected.  A  person  once  re- 
jected by  the  Senate  shall  not  be  reappointed  by  the  Governor  to  the 
same  office  during  the  same  session,  or  the  recess  thereafter. 

§5819.  (5116.)  Par.  16.  Governor's  veto.  The  Governor  shall  have 
the  revision  of  all  bills  passed  by  the  General  Assembly,  before  the 
same  shall  become  laws,  but  two-thirds  of  each  house  may  pass  a 
law  notwithstanding  his  dissent;  and  if  any  bill  should  not  be  re- 
turned by  the  Governor  within  five  days  (Sunday  excepted)  after  it 
has  been  presented  to  him,  the  same  shall  be  a  law,  unless  the  Gen- 
eral Assembly,  by  their  adjournment,  shall  prevent  its  return.  He 
may  approve  any  appropriation,  and  disapprove  any  other  appro- 
priation, in  the  same  bill,  and  the  latter  shall  not  be  effectual  unless 
passed  by  two-thirds  of  each  house. 

Bill  not  returned  in  five  days:  52  Ga.  212;  see  also  41  Ga.  157. 

§5820.  (5117.)  Par.  17.  Governor  must  approve.  Every  vote,  reso- 
lution, or  order,  to  which  the  concurrence  of  both  houses  may  be 
necessary,  except  on  a  question  of  election  or  adjournment,  shall  be 
presented  to  the  Governor,  and  before  it  shall  take  effect,  be  ap- 
proved by  him,  or  being  disapproved,  shall  be  repassed  by  two-thirds 
of  each  house. 

See  52  Ga.  211. 

§5821.  (5118.)  Par.  18.  Information  from  Department  officers;  treas-  S§137>  305> 
urer  and  comptroller.  He  may  require  information  in  writing  from 
the  officers  in  the  Executive  Department,  on  any  subject  relating  to 
the  duties  of  their  respective  offices.  It  shall  be  the  duty  of  the  Gov- 
ernor, quarterly,  and  oftener  if  he  deems  it  expedient,  to  examine, 
under  oath,  the  treasurer  and  comptroller-general  of  the  State  on  all 
matters  pertaining  to  their  respective  offices,  and  to  inspect  and  re- 
view their  books  and  accounts.  The  General  Assembly  shall  have 
authority  to  provide  by  law  for  the  suspension  of  either  of  said  offi- 
cers from  the  discharge  of  the  duties  of  his  office,  and  also  for  the 
appointment  of  a  suitable  person  to  discharge  the  duties  of  the  same. 

§5822.   (5119.)   Par.  19.   Secretaries.  The  Governor  shall  have  power  §134- 
to  appoint  his  own  secretaries,  not  exceeding  two  in  number,  and  to 
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provide  such  other  clerical  force  as  may  be  required  in  his  office;  but 
the  total  cost  for  secretaries  and  clerical  force  in  his  office  shall  not 
exceed  six  thousand  dollars  per  annum. 

Section  2. 
Other  Executive  Officers. 

^176-  §5823.   (5120.)   Paragraph  1.     Secretary  of  State,  comptroller   and 

treasurer,  how  elected.  The  secretary  of  State,  comptroller-general, 
and  treasurer  shall  be  elected  by  persons  qualified  to  vote  for  mem- 
bers of  the  General  Assembly,  at  the  same  time  and  in  the  same  man- 
ner as  the  Governor.  The  provisions  of  the  Constitution  as  to  the 
transmission  of  the  returns  of  election,  counting  the  votes,  declaring 
the  result,  deciding  when  there  is  no  election,  and  when  there  is  a 
contested  election,  applicable  to  the  election  of  Governor,  shall  apply 
to  the  election  of  secretary  of  State,  comptroller-general,  and  treas- 
urer; they  shall  be  commissioned  by  the  Governor  and  hold  their 
offices  for  the  same  time  as  the  Governor. 

§5824.  (5121.)  Par.  2.  Treasurer's  salary.  The  salary  of  the  treas- 
urer shall  not  exceed  two  thousand  dollars  per  annum.  The  clerical 
expenses  of  his  department  shall  not  exceed  sixteen  hundred  dollars 
per  annum. 

§5825.  (5122.)  Par.  3.  Salary  of  secretary  of  State.  The  salary  of 
the  secretary  of  State  shall  not  exceed  two  thousand  dollars  per 
annum,  and  the  clerical  expenses  of  his  department  shall  not  exceed 
one  thousand  dollars  per  annum. 

§5826.  (5123.)  Par.  4.  Comptroller-general1  s  salary.  The  salary  of 
the  comptroller-general  shall  not  exceed  two  thousand  dollars  per 
annum.  The  clerical  expenses  of  his  department,  including  the  in- 
surance department  and  wild-land  clerk,  shall  not  exceed  four  thou- 
sand dollars  per  annum;  and  without  said  clerk,  it  shall  not  exceed 
three  thousand  dollars  per  annum. 
896.  §5827.  (5124.)  Par.  5.  Profit  from  use  of  public  money .  The  treas- 
urer shall  not  be  allowed,  directly  or  indirectly,  to  receive  any  fee, 
interest  or  reward  from  any  person,  bank  or  corporation,  for  the  de- 
posit or  use,  in  any  manner,  of  the  public  funds;  and  the  General 
Assembly  shall  enforce  this  provision  by  suitable  penalties. 

Cited :  72  Ga.  510. 

§5828.  (5125.)  Par.  6.  Qualifications.  No  person  shall  be  eligible 
to  the  office  of  secretary  of  State,  comptroller-general,  or  treasurer, 
unless  he  shall  have  been  a  citizen  of  the  United  States  for  ten  years, 
and  shall  have  resided  in  this  State  for  six  years  next  preceding  his 
election,  and  shall  be  twenty-five  years  of  age  when  elected.  All  of 
said  officers  shall  give  bond  and  security,  under  regulations  to  be 
prescribed  by  law,  for  the  faithful  discharge  of  their  duties. 
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Securities  and  treasurer  liable  on  his  bond  until  successor  appointed:  49 
Ga.  179. 

§5829.   (5126.)   Par.  7.  Fees  and  perquisites  denied.     The  secretary^981'5896- 
of  State,  the  comptroller- general,  and  the  treasurer,  shall  not  be 
allowed  any  fee,  perquisite,  or  compensation,  other  than  their  sal- 
aries, as  prescribed  by  law,  except  their  necessary  expenses  when 
absent  from  the  seat  of  government  on  business  for  the  State. 

Section  3. 

Seal  of  State. 

§5830.   (5127.)   Paragraph   1.   Great  seal.      The  great  seal  of  the^182'996- 
State  shall  be  deposited  in  the  office  of  the  secretary  of  State,  and 
shall  not  be  affixed  to  any  instrument  of  writing  except  by  order  of 
the  Governor,  or  General  Assembly,  and  that  now  in  use  shall  be  the 
great  seal  of  the  State  until  otherwise  provided  by  law. 


ARTICLE  6. 

JUDICIARY. 


Section  1. 

Courts. 

§5831.   (5128.)    Paragraph    1.    Courts   enumerated.      The   judicial  S^g0' 
powers  of  this  State  shall  be  vested  in  a  Supreme  Court,  superior 
courts,  courts  of  ordinary,  justices  of  the  peace,  commissioned  no- 
taries public,  and  such  other  courts  as  have  been  or  may  be  estab- 
lished by  law. 

Act  providing  special  court  for  trying  contested  elections,  constitutional: 
72  Ga.  812. 

Section  2. 

Supreme  Court. 

§5832.  (5129.)  Paragraph  1.  Supreme  Court  judges.  The  Supreme 
Court  shall  consist  of  a  Chief  Justice  and  two  Associate  Justices. 
A  majority  of  the  court  shall  constitute  a  quorum. 

§5833.   (5130.)   Par.  2.   Governor  to  designate  judges  to  preside,  when.  §5630- 
When  one  or  more  of  the  judges  are  disqualified  from  deciding  any 
case,  by  interest  or  otherwise,  the  Governor  shall  designate  a  judge, 
or  judges,  of  the  superior  courts,  to  preside  in  said  case. 

§5834.   (5131.)   Par.  3.  Bondholding  judge  disqualified,  when.      No§5505* 
judge  of  any  court  shall  preside  in  any  case  where  the  validity  of 
any  bond — Federal,  State,  corporation,  or  municipal — is  involved, 
who  holds  in  his  own  right,  or  as  the  representative  of  others,  any 


§5498. 
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Article  6. — Judiciary.    Supreme  Court. 

material  interest  in  the  class  of  bonds  upon  which  the  question  to 
be  decided  arises. 
S5501-  §5835.   (5.132.)   Par.  4.   Terms  of  office.    The  Chief  Justice  and  Asso- 

ciate Justices  shall  hold  their  offices  for  six  years,  and  until  their 
successors  are  qualified.  A  successor  to  the  incumbent  whose  term 
will  soonest  expire,  shall  be  elected  by  the  General  Assembly  in  1880; 
a  successor  to  the  incumbent  whose  term  of  office  is  next  in  dura- 
tion, shall  be  elected  by  the  General  Assembly  in  1882;  and  a  suc- 
cessor to  the  third  incumbent  shall  be  elected  by  the  General  As- 
sembly in  1884;  but  appointments  to  fill  vacancies  shall  only  be  for 
the  unexpired  term,  or  until  such  vacancies  are  filled  by  elections, 
agreeably  to  the  mode  pointed  out  by  this  Constitution. 

§5836.  (5133.)  Par.  5.  Jurisdiction.  The  Supreme  Court  shall 
have  no  original  jurisdiction,  but  shall  be  a  court  alone  for  the  trial 
and  correction  of  errors  from  the  superior  courts,  and  from  the  city 
courts  of  Atlanta  and  Savannah,  and  such  other  like  courts  as  may 
be  hereafter  established  in  other  cities;  and  shall  sit  at  the  seat  of 
government,  at  such  times  in  each  year  as  shall  be  prescribed  by 
law,  for  the  trial  and  determination  of  writs  of  error  from  said 
superior  and  city  courts. 

Agreement  to  try  case  before  three  lawyers,  with  right  to  carry  to  Supreme 
Court,  not  give  that  court  jurisdiction  of  writ  of  error  :  69  Ga.  771. 

Cited,  as  to  city-court  jurisdiction  :  70  Ga.  721 ;  98/202,  207. 

Stated  ;  verdict  authorized  by  evidence,  though  conflicting,  and  no  errors  of 
law,  Supreme  Court  cannot  interfere :  75  Ga.  849. 

Act  providing  for  correcting  errors  in  city  court  by  bill  of  exceptions  to 
superior  court,  unconstitutional:  79  Ga.  570. 

Supreme  Court  may  hear  evidence  on  motion  to  dismiss  for  accord  and  sat- 
isfaction :  80  Ga.  563. 

5|5|82,5583,  §5337 _  (5134.)  par.  6.  Cases,  how  disposed  of.  The  Supreme  Court 
shall  dispose  of  every  case  at  the  first  or  second  term  after  such  writ 
of  error  is  brought;  and  in  case  the  plaintiff  in  error  shall  not  be 
prepared  at  the  first  term  to  prosecute  the  case — unless  prevented 
by  providential  cause — it  shall  be  stricken  from  the  docket,  and  the 
judgment  below  shall  stand  affirmed. 

See  41  Ga.  32. 

Act  providing  for  delayed  cases  to  go  over  to  next  term,  unconstitutional: 
72  Ga.  766. 

Constitution  constrains  adjudication  at  second  term:  73  Ga.  18. 

Jurisdiction  of  Supreme  Court  is  only  by  writ  of  error  provided  by  Act  of 
1889 :  87  Ga.  186. 

S5582,  §5838.   (5135.)   Par.  7.  Judgments  may  be  withheld.     In  any  case 

the  court  may,  in  its  discretion,  withhold  its  judgment  until  the 
next  term  after  the  same  is  argued. 

General  Note  on  Section  2. — See  notes  to  section  5498,  and  general  note 
after  section  5599. 
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Article  6. — Judiciary.    Superior  courts.    Jurisdiction  of  superior  courts. 

Section  3. 

Superior  Courts. 

§5839.   (5136.)   Paragraph   1.   Terms,  etc.,  of  superior-court  judges.^310' 4m 
There  shall  be  a  judge  of  the  superior  courts  for  each  judicial  circuit, 
whose  term  of  office  shall  be  four  years,  and  until  his  successor  is 
qualified.     He  may  act  in  other  circuits  when  authorized  by  law. 

Term  is  four  years  when  elected  as  successor  of  an  incumbent  at  the  time 
of  election.  If  elected  to  fill  vacancy,  he  holds  for  the  unexpired  term  (sec- 
tion 5863) :  70  Ga.  390. 

Any  superior-court  judge  may  preside  on  trial  of  any  case  in  superior  court 
of  any  county  :  79  Ga.  786. 

Statutes  providing  for  holding  of  two  sections  of  superior  court  at  once,  or 
sitting  of  judges  in  banc,  not  unconstitutional:  86  Ga.  108.  yf 

§5840.   (5137.)   Par.  2.  Elections,  when  to  be  made.     The  successors  f^L,  /^£&£^ 
to  the  present  incumbents  shall  be  elected  by  the  General  Assembly   {J/y^  /// 
as  follows:  To  the  half  (as  near  as  may  be)  whose  commissions  are     / 
the  oldest,  in  the  year  1878;  and  to  the  others  in  the  year  1880.  All 
subsequent  elections  shall  be  at  the  session'  of  the  General  Assembly 
next  preceding  the  expiration  of  the  terms  of  incumbents,  except 
elections  to  fill  vacancies.     The  day  of  election  may  be  fixed  by  the 
General  Assembly. 

Half  of  judges  to  be  elected  at  each  biennial  session  ;  but  vacancy  filled  at 
next  session  after  it  occurs  (section  5863) :  70  Ga.  390. 

New  circuit  created,  not  at  a  session  for  election  of  judges,  legislature  elects 
as  in  case  of  vacancy :  70  Ga.  391. 

§5841.(5138.)  Par.  3.  Terms  begin,  when.  The  terms  of  the  judges 
to  be  elected  under  the  Constitution  (except  to  fill  vacancies)  shall 
begin  on  the  first  day  of  January,  after  their  elections.  But  if  the 
time  for  the  meeting  of  the  General  Assembly  shall  be  changed,  the 
General  Assembly  may  change  the  time  when  the  terms  of  judges 
thereafter  elected  shall  begin. 

Term  shall  begin  on  first  day  of  January,  next  after  election  ;  except,  when 
elected  to  fill  a  vacancy,  he  holds  during  unexpired  term:  70  Ga.  391. 

Section  4. 
Jurisdiction  op  Superior  Courts. 

§5842.   (5139.)   Paragraph  1.  Exclusive  jurisdiction.     The  superior  $$432o,  3921, 
court  shall  have  exclusive  jurisdiction  in  cases  of  divorce;  in  crimi- 
nal cases  where  the  offender  is  subjected  to  loss  of  life,  or  confine- 
ment in  the  penitentiary;  in  cases  respecting  titles  to  land,  and 
equity  cases. 

As  to  divorce :  2  Ga.  193.  Misdemeanors :  53  Ga.  236,  302 ;  54/180.  But  can- 
not interfere  with  the  criminal  laws  through  a  court  of  equity :  53  Ga.  675. 
See  notes  to  section  4951. 
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Where  trust  property  sought  to  be  subjected  to  debt  is  realty,  not  suit  re- 
specting title  to  land  :  70  Ga.  642. 

Action  to  enforce  mechanic's  lien  on  realty  is  not  case  respecting  title  to 
land  :  82  Ga.  406  ;  see  also  45  Ga.  74;  21/161 ;  62/521. 

Court  in  county  where  land  lay,  on  which  alleged  trespass  committed,  had 
jurisdiction  of  bill  for  injunction,  receiver,  etc.:  73  Ga.  137.  But  see  70  Ga. 
357. 

Where  illegality  to  magistrate's^,  fa.  levied  on  homestead  land  was  improp- 
erly returned  to  superior  court,  no  question  of  title  was  involved,  but  merely 
whether  land  exempt:  87  Ga.  205. 

$392i358-i0,  §^843.  (5140.)  Par.  2.  Equity  maybe  merged  in  common-law  courts. 
The  General  Assembly  may  confer  upon  the  courts  of  common  law 
all  the  powers  heretofore  exercised  by  courts  of  equity  in  this  State. 

Eelief  as  to  the  rescission  of  a  contract  at  law :  51  Ga.  398.  On  appeal  from 
ordinary :  52  Ga.  15.  By  equitable  plea  at  law :  52  Ga.  469  ;  54/45  ;  56/223 ;  see 
also  54  Ga.  361-364 ;  55/12.    Claim  case :  57  Ga.  71. 

Powers  of  court  of  equity  conferred  on  courts  of  law:  Code,  §3082.  Anom- 
aly of  this  partial  merger  of  the  two  jurisdictions  pointed  out :  48  Ga.  622. 

Distinction  between  law  and  equity  nearly  abolished  in  Georgia:  74  Ga.  291. 

Equitable  defense  to  execution,  set  up  by  illegality:  77  Ga.  127. 

Equitable  relief  in  divorce  suit:  77  Ga.  601. 

Act  of  1885  conferring  equity  jurisdiction  upon  common-law  courts  in  pur- 
suance of  this  provision,  necessary  party  to  decree  for  cancellation  could  be 
made  party  out  of  county  of  his  residence :  94  Ga.  780. 

§4320.  §5844.   (5141.)   Par.  3.  General  jurisdiction.    Said  courts  shall  have 

jurisdiction  in  all  civil  cases,  except  as  hereinafter  provided. 

Of  apprenticeship :  51  Ga.  494.  Not  to  establish  copies  of  lost  will :  55  Ga. 
601. 

Court  having  jurisdiction  could  assert  it  by  proper  service,  though  no  statu- 
tory provision  therefor:  75  Ga.  404.  Local-option  law  conferring  no  sort  of 
judicial  authority  save  on  road  commissioners,  and  none  other  existing  by 
common  law,  courts  powerless  to  interfere:  73  Ga.  604.  As  to  "fence"  elec- 
tion, jurisdiction  in  ordinary,  and  courts  cannot  interfere:  73  Ga.  377. 

$4320(3).  §5845.  (5142.)  Par.  4.  Appellate  jurisdiction.  They  shall  have  ap- 
pellate jurisdiction  in  all  such  cases  as  may  be  provided  by  law. 

Cited :  72  Ga.  253. 

$4820, 4878,      85846.   (5143.)   Par.  5.   Certiorari,  mandamus,  etc.  They  shall  have 

4634, 4323,  °  v  '  ....  .  . 

4885.  power  to  correct  errors  in  inferior  judicatories,  by  writ  of  certiorari, 
which  shall  only  issue  on  the  sanction  of  the  judge;  and  said  courts 
and  the  judges  thereof  shall  have  power  to  issue  writs  of  mandamus, 
prohibition,  scire  facias,  and  all  other  writs  that  may  be  necessary 
for  carrying  their  powers  fully  into  effect,  and  shall  have  such  other 
powers  as  are  or  may  be  conferred  on  them  by  law. 

Act  providing  for  correcting  errors  in  city  court  by  bill  of  exceptions  to 
superior  court,  unconstitutional:  79  Ga.  570,  487  ;  see  also  81  Ga.  351,  659. 

Right  to  correct  errors  of  inferior  judicatories  by  certiorari  is  a  constitu- 
tional right :  69  Ga.  731. 
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§5847.   (5144.)   Par.  6.  Appeal  from  one  jury  to  another .     The  Gen-  $gg°'5473' 
eral  Assembly  may  provide  for  an  appeal  from  one  jury,  in  the  su- 
perior and  city  courts,  to  another;  and  the  said  courts  may  grant 
new  trials  on  legal  grounds. 

§5848.   (5145.)   Par.  7.    Judgment  by  the  court.      The  court  shall $5076- 
render  judgment  without  the  verdict  of  a  jury,  in  all  civil  cases 
founded  on  unconditional  contracts  in  writing,  where  an  issuable 
defense  is  not  filed  under  oath  or  affirmation. 

Judgment  by  the  court :  48  Ga.  551.  When  a  verdict  would  be  illegal :  55 
Ga.  475 ;  but  see  57  Ga.  507.  When  jury  necessary,  although :  57  Ga.  323.  This 
refers  to  causes  at  law  and  not  in  equity :  58  Ga.  457.  When  should  prove 
case :  59  Ga.  105.  Judgment  by  court  where  plea  lost :  59  Ga.  492.  Judgments 
only  in  justices  of  peace  courts  on  verdicts  rendered :  59  Ga.  774.  Must  be  is- 
suable plea  to  the  merits,  to  prevent  judgment  by  the  court:  60  Ga.  443. 

See  annotations  to  section  5076. 

Verdict  taken  and  judgment  entered  by  counsel,  void :  66  Ga.  688. 

Court  cannot  enter  judgment  without  proof  before  jury,  unless  suit  on  un- 
conditional contract  in  writing:  67  Ga.  41. 

Where  suit  on  unconditional  contract  in  writing,  and  specific  lien  sought 
against  lands,- this  provision  not  applicable:  69  Ga.  792,  793. 

Judgment  by  the  court,  proper,  against  one  maker  of  a  note  who  filed  no 
plea,  the  other  maker  defending :  70  Ga.  578. 

Suit  on  receipt  for  notes  to  be  collected  by  the  maker,  alleging  collection 
and  failure  to  pay  over,  is  not  such  as  judgment  can  be  rendered  on  without 
proof:  70  Ga.  687. 

A  single  issuable  defense,  even  the  general  issue,  filed  under  oath,  prevents 
judgment  by  court :  72  Ga.  42. 

Note  stipulating  attorney's  fees  upon  failure  to  pay,  may  be  unconditional : 
75  Ga.  63. 

Judgment  rendered  without  jury  on  unconditional  contract  in  writing,  even 
though  title  to  property  be  reserved  therein  until  same  be  paid  :  80  Ga.  709. 

Contract  containing  two  distinct  promises,  one  unconditional,  other  condi- 
tional, in  suit  on  former  alone,  verdict  unnecessary  :  84  Ga.  274. 

Unconditional  contract  in  writing  not  defended  at  first  term  justice  court, 
and  judgment  appealed  to  jury,  defense  not  then  allowed :  85  Ga.  619. 

Suit  on  unconditional  contract  in  writing,  not  continued  to  allow  amend- 
ment to  insufficient  plea,  defense  to  be  made  not  stated :  85  Ga.  631. 

Joint  action  against  maker  and  indorser  of  promissory  note,  suit  on  uncon- 
ditional contract  in  writing:  87  Ga.  751. 

Declaration  showing  protest  necessary  to  bind  indorser,  suit  by  second 
against  first  indorser  submitted  to  jury,  although  no  issuable  defense,  etc. :  92 
Ga.  670. 

Where,  in  suit  on  note  in  county  court,  consent  appeal  to  superior  court  en- 
tered before  Constitution  of  1868,  judgment  without  a  jury  after  its  adoption, 
valid,  no  issuable  defense  on  oath  being  filed:  94  Ga.  50;  citing  59  Ga.  825; 
distinguishing  57  Ga.  323,  354 ;  and  discussing  65  Ga.  245. 

A  case  is  not  in  default  where  counsel  for  defense  marked  on  docket,  same 
being  plea  of  general  issue  and  amendable :  94  Ga.  795 ;  90/826. 

§5849.   (5146.)   Par.  8.   Sessions.      The   superior   courts   shall   sit  S^3*5. 434°- 
in  each  county  not  less  than  twice  in  each  year,  at  such  times  as 
have  been  or  may  be  appointed  by  law. 
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Special  terms  for  the  trial  of  criminal  cases :  47  Ga.  553. 

Statutes  providing  for  holding  of  two  sections  of  superior  court  at  once,  or 
sitting  of  judges  in  banc,  not  unconstitutional:  86  Ga.  108. 

$4326.  §5850.   (5147.)   Par.  9.  Presiding  judge  disqualified.     The  General 

Assembly  may  provide  by  law  for  the  appointment  of  some  proper 
person  to  preside  in  cases  where  the  presiding  judge  is,  from  any 
cause,  disqualified. 

Where  judge  was  not  disqualified:  53  Ga.  584. 
Disqualification  of  judge :  Notes  to  section  4045. 
Cited :  68  Ga.  50. 

Section  5. 
Judges  of  Superior  and  City  Courts. 

$5836658595'      §5851.   (5148.)   Paragraph  1.  Judges  of  superior  and  city  courts  may 

,  /  ^         alternate,  when.     In  any  county  within  which  there  is,  or  hereafter 

*■         may  be,  a  city  court,  the  judge  of  said  court,  and  of  the  superior 

court,  may  preside  in  the  courts  of  each  other  in  cases  where  the 

judge  of  either  court  is  disqualified  to  preside. 

Section  6. 
Court  op  Ordinary. 

$4218.  §5852.   (5149.)   Paragraph  1.   Ordinary,  appeals  from.     The  powers 

of  a  court  of  ordinary,  and  of  probate,  shall  be  vested  in  an  ordinary 
for  each  county,  from  whose  decision  there  may  be  an  appeal  (or, 
by  consent  of  parties,  without  a  decision)  to  the  superior  court,  un- 
der regulations  prescribed  by  law. 

When  the  superior  court  could  not  set  aside  a  will :  53  Ga.  302.  Force  and 
effect  of  orders  of  the  court  of  ordinary :  54  Ga.  87 ;  56/430.  Power  of  the  court 
of  ordinary :  54  Ga.  180. 

$4238.  §5853.   (5150.)  Par.  2.  Powers.    The  courts  of  ordinary  shall  have 

such  powers  in  relation  to  roads,  bridges,  ferries,  public  buildings, 
paupers,  county  officers,  county  funds,  county  taxes,  and  other 
county  matters,  as  may  be  conferred  on  them  by  law. 

$4219-  §5854.   (5151.)   Par.  *3.   Term  of  office.     The  ordinary  shall  hold  his 

office  for  the  term  of  four  years,  and  until  his  successor  is  elected 
and  qualified. 

Section   7. 
Justices  op  the  Peace. 

$4051.  §5855.   (5152.)   Paragraph  1.  Justices,  number  and  term.   There  shall 

be  in  each  militia  district  one  justice  of  the  peace,  whose  official 
term,  except  when  elected  to  fill  an  unexpired  term,  shall  be  four 
years. 

$4070.  §5856.   (5153.)    Par.  2.  Jurisdiction.      Justices  of  the  peace  shall 

have  jurisdiction  in  all  civil  cases  arising  ex  contractu,  and  in  cases 
of  injuries  or  damages  to  personal  property,  when  the  principal  sum 
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does  not  exceed  one  hundred  dollars,  and  shall  sit  monthly  at  fixed 
times  and  places;  but  in  all  cases  there  may  be  an  appeal  to  a  jury 
in  said  court,  or  an  appeal  to  the  superior  court,  under  such  regula- 
tions as  may  be  prescribed  by  law. 

Appeals  under  the  Constitution  of  1868 :  50  Ga.  601 ;  54/663.  Where  a  set-off 
of  over  $50.00  pleaded :  54  Ga.  121.  Jurisdiction  ex  contractu  and  ex  delicto  for 
amounts  up  to  $100:  58  Ga.  534.  No  issuable  defense  under  oath  to  actions  ex 
contractu:  59  Ga.  774.  This  provision  of  the  Constitution  referred  to  and  con- 
strued :  61  Ga.  74.    As  to  damages  to  personal  property :  65  Ga.  257. 

See  notes  to  section  4070. 

Appeal  lies  to  jury  in  justice  court  in  all  cases  in  jurisdiction  of  court :  76 
Ga.  92.  Provision  as  to  appeals  did  not  become  operative  until  legislative  ac- 
tion thereon  (Act  of  1878) :  70  Ga.  523  ;  criticising  65  Ga.  556,  as  obiter;  see  also 
61  Ga.  74.  Appeal  from  judgment  within  jurisdiction,  not  dismissed  because 
true  amount  beyond :  77  Ga.  159. 

Appearance  and  pleading  now  waives  irregularities :  67  Ga.  487. 

Attorney's  fees,  judgment  for  $100,  interest  and  attorney's  fees,  void :  69  Ga. 
587,  756  ;  75/504 ;  87/288 ;  95/204.  Although  claim  for  attorney's  fees  abandoned 
at  trial:  95  Ga.  660.  Note  for  $100  and  attorney's  fees  if  sued,  justice  court 
has  jurisdiction  of  attachment  for  the  debt  without  attorney's  fees :  95  Ga.  757. 

Augusta,  legislative  enactment  contemplated  to  establish  uniformity ;  ap- 
plied to  act  giving  justices  of  peace,  in  Augusta,  jurisdiction  over  whole  city: 
69  Ga.  180.  Justice  of  peace  in  Augusta  cannot  hold  court  nor  render  judg- 
ments elsewhere  than  in  his  own  district,  although  local  law  authorizes :  75 
Ga.  881.  Does  not  affect  jurisdiction  of  parties  residing  anywhere  in  city :  75 
Ga.  881. 

Cities,  Acts  of  1889  and  1893,  fixing  venue,  etc.,  of  justices  of  peace  courts  in 
cities  having  certain  population,  not  unconstitutional:  95  Ga.  178;  citing  86 
Ga.  115,  116. 

Contract,  breach  of,  where  express  company  received  $1,100  and  delivered 
but  $1,000,  justice  court  had  jurisdiction  of  the  breach  of  contract  of  carriage: 
94  Ga.  450. 

Court-ground,  judgment  rendered  at  justice  of  peace's  house  instead  of 
regular  court-room,  void:  66  Ga.  595. 

Damages,  under  Constitution  of  1868,  had  jurisdiction  of  damages  to  realty, 
but  not  under  Constitution  of  1877.  Cases  pending  on  appeal,  not  affected  by 
change :  69  Ga.  577. 

Justice  court  has  no  jurisdiction  of  damages  to  steamboat  company  from 
detention  of  steamer  at  river-bridge :  81  Ga.  47  ;  distinguishing  62  Ga.  345. 

District,  court  held  out  of  district,  justice  of  the  peace  had  no  jurisdiction 
of  person  or  subject-matter:  82  Ga.  23.  Jurisdiction  not  conferable  by  waiver: 
82  Ga.  23  ;  distinguishing  78  Ga.  54. 

Duration  of  term,  may  hold  for  more  than  a  day,  if  notice  given :  72  Ga. 
705. 

Practice,  difference  in  practice  prior  to  this  provision :  67  Ga.  482,  487. 

Statutory  penalty  is  not  an  obligation  arising  ex  contractu,  and  justice  court 
has  no  jurisdiction  over :  84  Ga.  408. 

Time  and  place,  but  one  justice  court  in  each  district,  so  far  as  time  and 
place  concerned  :  65  Ga.  259.  Local  law  of  Savannah  cannot  change  rule  that 
must  sit  monthly  at  fixed  times  and  places:  67  Ga.  482;  see  also  75  Ga.  881. 
Judgment  of  justice  void,  if  not  rendered  at  usual  time  and  place:  70  Ga.  685. 
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Article  6. — Judiciary.    Notaries  public.    Uniformity  of  courts. 

Must  be  held  at  fixed  times  and  places,  and  continuances  be  from  term  to  term : 
72  Ga.  705. 

Term,  judgment  rendered  out  of  term,  void :  72  Ga.  705. 

Torts,  justice-court  jurisdiction  does  not  extend  to  actions  for  damages  for 
injuries  to  person  or  reputation :  76  Ga.  355. 

$4062.  §5857.   (5154.)   Par.  3.  Elections  and  commissions.     Justices  of  the 

peace  shall  be  elected  by  the  legal  voters  in  their  respective  districts, 
and  shall  be  commissioned  by  the  Governor.  They  shall  be  remov- 
able on  conviction  for  malpractice  in  office. 

Malpractice :  54  Ga.  653 ;  57/422. 

Section  8. 

Notaries  Public. 

$4052.  §5858.   (5155.)  Paragraph  1.  Notaries  public,   how  appointed,   etc. 

Commissioned  notaries  public,  not  to  exceed  one  for  each  militia 
district,  may  be  appointed  by  the  judges  of  superior  courts  in  their 
respective  circuits,  upon  recommendation  of  the  grand  juries  of  the 
several  counties.  They  shall  be  commissioned  by  the  Governor  for 
the  term  of  four  years,  and  shall  be  ex  officio  justices  of  the  peace, 
and  shall  be  removable  on  conviction  for  malpractice  in  office. 

See  45  Ga.  555 ;  also  46  Ga.  209. 

Section  9. 

Uniformity  of  Courts. 

$58369585i8'  §5859.  (5156.)  Paragraph  1.  Uniformity  provided  for.  The  juris- 
4307.  diction,  powers,  proceedings  and  practice  of  all  courts  or  officers  in- 
vested with  judicial  powers  (except  city  courts),  of  the  same  grade 
or  class,  so  far  as  regulated  by  law,  and  the  force  and  effect  of  the 
process,  judgment  and  decree  by  such  courts,  severally,  shall  be 
uniform.  This  uniformity  must  be  established  by  the  General  As- 
sembly. 

Cited  and  applied  :  67  Ga.  320,  326. 

Applied  to  time  and  place  of  holding  justice  courts  in  Savannah :  67  Ga.  482. 

Cited,  where  constitutionality  of  act  attacked,  giving  justices  of  peace  in 
Augusta  jurisdiction  over  whole  city  :  69  Ga.  180. 

Does  not  affect  jurisdiction  of  justice  courts  in  Augusta  over  parties  resid- 
ing anywhere  in  city :  75  Ga.  881 ;  see  also  71  Ga.  244. 

Carried  into  effect  as  to  justice  courts,  by  sections  4101  and  4103:  70  Ga.  685. 

Acts  of  1889  and  1893,  fixing  venue,  etc.,  of  justice  of  peace  courts  in  cities 
having  certain  populations,  not  unconstitutional:  95  Ga.  178;  citing  86  Ga. 
115,  116. 

Not  violated  by  sections  4964,  4965  and  4990  of  Code  of  1882,  establishing 
special  court  held  by  city-court  judge  or  justice  of  peace,  etc.,  in  Savannah: 
67  Ga.  274,  277. 

Act  giving  city  court  jurisdiction  over  whole  county,  without  making  its 
practice  uniform  with  that  of  county  courts,  constitutional:  70  Ga.  721. 
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Article  6.— Judiciary.    Attorney-general.    Solicitor-general.    Election  of  judges,  etc. 

City  court  of  Carroll  ton,  having  "concurrent  jurisdiction  with  superior 
court"  in  cases  over  jurisdiction  of  justice  court,  and  under  $300,  erred  in  dis- 
missing suit  for  an  aggregate  sum  between  these  amounts,  though  made  up 
of  debts  no  one  of  which  amounted  to  $100:  78  Ga.  86. 

Act  of  September  21st,  1887,  as  to  calling  special  term  of  superior  court  to 
grant  charters,  not  violative  of  this  provision  :  95  Ga.  573. 

Railroad  county  tax  Act  of  1889,  not  violative  of  this  provision  as  conferring 
jurisdiction  of  cases  thereunder  on  superior  court  of  Fulton  county:  89  Ga. 
596. 

Section  10. 
Attorney- general. 

§5860.    (5157.)    Paragraph   1.     Attorney-general;    election.      There  $219. 
shall  be  an  attorney-general  of  this  State,  who  shall  be  elected  by 
the  people  at  the  same  time,  for  the  same  term,  and  in  the  same 
manner  as  the  Governor. 

§5860  (a).  (5158.)  Par.  2.  Duties.  It  shall  be  the  duty  of  the 
attorney-general  to  act  as  the  legal  adviser  of  the  Executive  De- 
partment, to  represent  the  State  in  the  Supreme  Court  in  all  capi- 
tal felonies,  and  in  all  civil  and  criminal  cases  in  any  court  when 
required  by  the  Governor,  and  to  perform  such  other  services  as  shall 
be  required  of  him  by  law. 

Section  11. 
Solicitor-general. 

§5861.   (5159.)   Paragraph  1.   Solicitor-general,  term.    There  shall  be  §4387- 
a  solicitor-general  for  each  judicial  circuit,  whose  official  term,  ex- 
cept when  commissioned  to  fill  an  unexpired  term,  shall  be  four 
years. 

§5862.  (5160.)  Par.  2.  Duties.  It  shall  be  the  duty  of  the  solic- 
itor-general to  represent  the  State  in  all  cases  in  the  superior  courts  of 
his  circuit,  and  in  all  cases  taken  up  from  his  circuit  to  the  Supreme 
Court,  and  to  perform  such  other  services  as  shall  be  required  of  him 
by  law. 

Section  12. 

Election  of  Judges,  Etc. 

§5868.   (5161.)    Paragraph   1.    Judges  elected  by   General  Assembly  ;W™>1SY> 
vacancies.     The  judges  of  Supreme  and  superior  courts,  and  solicitors-  /*h /:*-0f 
general,  shall  be  elected  by  the  General  Assembly,  in  joint  session,  v 
on  such  day  or  days  as  shall  be  fixed  by  joint  resolution  of  both 
houses.     At  the  session  of  the  General  Assembly  which  is  held  next 
before  the  expiration  of  the  terms  of  the  present  incumbents,  as 
provided  in  this  Constitution,  their  successors  shall  be  chosen;  and 
the  same  shall  apply  to  the  election  of  those  who  shall  succeed  them. 
Vacancies  occasioned  by  death,  resignation  or  other  cause,  shall  be 
filled  by  appointment  of  the  Governor,  until  the  General  Assembly 
115 
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Article  6. — Judiciary.    Judicial  salaries.    Qualification  of  judges,  etc.    Divorce. 

shall  convene,  when  an  election  shall   be  held  to  fill  the  unexpired 
portion  of  the  vacant  terms. 

See  54  Ga.  391,  392. 

Construed  with  sections  5839,  5840,  5841  and  5138,  as  to  election  and  terms 
of  superioi'-court  judges.  When  new  circuit  created  not  at  a  session  for  elec- 
tion of  judges,  the  legislature  elects  as  in  case  of  vacancy :  70  Ga.  390. 

Section  18. 
Judicial  Salaries. 

§5864.  (5162.)  Paragraph  1.  Salaries  of  judges,  etc.  The  judges 
of  the  Supreme  Court  shall  have,  out  of  the  treasury  of  the  State, 
salaries  not  to  exceed  three  thousand  dollars  per  annum;  the  judges 
of  the  superior  courts  shall  have  salaries  not  to  exceed  two  thousand 
dollars  per  annum;  the  attorney-general  shall  have  a  salary  not  to 
exceed  two  thousand  dollars  per  annum;  and  the  solicitors-general 
each  shall  have  salaries  not  to  exceed  two  hundred  and  fifty  dollars 
per  annum;  but  the  attorney-general  shall  not  have  any  fee  or  per- 
quisite in  any  cases  arising  after  the  adoption  of  this  Constitution; 
but  the  provisions  of  this  section  shall  not  affect  the  salaries  of  those 
now  in  office. 

§5865.  (5163.)  Par.  2.  How  salaries  may  be  changed.  The  General 
Assembly  may  at  any  time,  by  a  two-thirds  vote  of  each  branch, 
prescribe  other  and  different  salaries  for  any,  or  all,  of  the  above 
officers,  but  no  such  change  shall  affect  the  officers  then  in  commis- 
sion 

Section  14. 

Qualification  of  Judges,  Etc. 

^4390,4312.  §5866.  (5164.)  Paragraph  1.  Qualifications.  No  person  shall  be 
judge  of  the  Supreme  or  superior  courts,  or  attorney-general,  unless, 
at  the  time  of  his  election,  he  shall  have  attained  the  age  of  thirty 
years,  and  shall  have  been  a  citizen  of  the  State  three  years,  and 
have  practiced  law  for  seven  years;  and  no  person  shall  be  hereafter 
elected  solicitor-general,  unless,  at  the  time  of  his  election,  he  shall 
have  attained  twenty-five  years  of  age,  shall  have  been  a  citizen  of 
the  State  for  three  years,  and  shall  have  practiced  law  for  three  years 
next  preceding  his  election. 

Section  15. 
Divorce. 

$2425.  §5867.    (5165.)   Paragraph  1.  Divorce.      No  total   divorce  shall   be 

granted,  except  on  the  concurrent  verdicts  of  two  juries  at  different 

terms  of  the  court. 
$24ir..  §5868.    (5166.)   Par.  2.    Last  jury  determines  disabilities.      When  a 

divorce  is  granted,  the  jury  rendering  the  final  verdict  shall  determine 

the  rights  and  disabilities  of  the  parties. 
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Article  t>. — Judiciary.    Venue. 


See  54  Ga.  285. 

A  final  verdict  of  divorce  dissolves  marriage,  though  no  judgment  or  decree 
be  entered  thereon  :  86  Ga.  591. 

Constitution  of  1877  changed  that  of  1868;  court  can  no  longer  revise 
divorce  verdict :  88  Ga.  641. 

Section   16. 

Venue. 

§5869.   (5167.)   Paragraph  1.  Divorce  cases,  where  brought.     Divorce^2425'2431- 
cases  shall  be  brought  in  the  county  where  the  defendant  resides,  if 
a  resident  of  this  State;  if  the  defendant  be  not  a  resident  of  this 
State,  theo  in  the  county  in  which  the  plaintiff  resides. 

§5870.   (5168.)  Par.  2."  Land  titles,   where  tried.      Cases  respecting  Sggi, 4996, 
titles  to  land  shall  be  tried  in  the  county  where  the  land  lies,  except 
where  a  single  tract  is  divided  by  a   county  line,  in  which  case  the 
superior  court  in  either  county  shall  have  jurisdictioD. 

Does  not  apply  where  the  title  to  the  land  is  incidentally  involved :  21  Ga. 
162.  County  lines  changed  by  the  legislature:  43  Ga.  535.  Ejectment,  no  for- 
feiture of  land,  the  distilling  being  on  another's  land  without  his  knowledge 
or  consent:  52  Ga.  285;  see  also  54  Ga.  87,  88.  Mortgage  foreclosure  in  the 
county  where  the  land  is :  53  Ga.  285. 

See  notes  to  section  4951. 

Bill  to  enjoin  trespass  to  realty  is  not  such  a  suit  respecting  title  as  must 
be  brought  in  county  where  land  lies:  70  Ga.  357 ;  but  see  73  Ga.  137. 

Action  to  enforce  mechanic's  lien  on  realty  is  not  case  respecting  title  to 
land  :  82  Ga.  406  ;  see  also  45  Ga.  74  ;  62/521. 

Suit  against  trust  estate,  averring  ownership  of  certain  land,  is  not  one  re- 
specting title :  70  Ga.  642. 

Bill  to  set  aside  sale  of  land  and  cancel  deed  for  fraud,  not  "case  respecting 
titles  to  land"  as  here  contemplated  :  34  Ga.  53 ;  see  also  37  Ga.  346  ;  67/135. 

Court  of  equity  of  county  where  land  lies  has  peculiar  jurisdiction  over 
equitable  proceeding  in  rem  to  quiet  title  to  land  sold  by  foreign  vendor  and 
duly  paid  for  by  resident  vendee :  74  Ga.  274. 

Bill  for  accounting  and  specific  performance  respecting  house  and  lot,  not 
suit  respecting  title  :  74  Ga.  387. 

Complainant  having  no  x'edress  except  against  land  in  Georgia,  our  equity 
court  had  jurisdiction  in  rem:  74  Ga.  436. 

Where  bill  not  demurrable  because  land  in  another  county  involved  :  77  Ga. 
455. 

Bill  to  set  aside  sheriff's  deed  must  be  brought  in  county  of  grantee's  resi- 
dence :  77  Ga,  504. 

§5871.   (5169.)    Par.  3.  Equity  cases.     Equity  cases  shall  be  tried %^lmh 
in  the  county  where  a  defendant  resides  against  whom  substantial  5842- 
relief  is  prayed. 

See  4  Ga.  571 ;  12/77.  Fraud:  58  Ga.  11.  Bill  should  show  residence  in  the 
county  of  defendant  against  whom  substantial  relief  prayed  :  50  Ga.  572  ;  57/76. 
Partners  :  54  Ga.  486  ;  55/329. 

See  annotations  to  section  4950. 

Jurisdiction  not  given  by  residence  of  party  against  whom  no  substantial 
relief  is  prayed  :  65  Ga.  395. 
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Article  6. — Judiciary.    Venue. 


Equity  cases,  except  injunctions  to  stay  pending  proceedings,  must  be  filed 
in  county  of  residence  of  a  defendant  against  whom  substantial  relief  is  prayed  : 
70  Ga.  328. 

Bill  filed  to  enjoin  pending  proceeding  in  county  where  pending,  proper, 
though  defendant  resides  in  another  county  :  72  Ga.  874. 

Venue  of  bill  for  specific  performance  is  county  where  one  or  more  of  de- 
fendants reside  ;  brought  elsewhere,  dismissed  :  73  Ga.  811. 

Bill  for  accounting  and  specific  performance  respecting  house  and  lot,  not 
suit  respecting  title ;  venue,  county  where  substantial  defendant  resided  :  74 
Ga.  387. 

No  party  defendant  against  whom  substantial  relief  is  prayed  being  resident 
of  county  where  suit  is  brought,  bill  dismissed :  74  Ga.  390. 

Chancery  court  of  county  where  guardianship  letters  granted  had  no  juris- 
diction to  call  guardian  living  in  another  county  to  account  with  ward,  no 
substantial  relief  being  prayed  against  any  other  defendant:  88  Ga.  427. 

Collusive  sale  attacked  by  creditors'  bill  in  county  of  debtor's  residence, 
court  had  jurisdiction  of  vendee :  83  Ga.  223. 

Upon  bill  to  quiet  title,  alleging  payment  for  land  in  Georgia  and  refusal  by 
non-resident  vendor  to  make  title,  this  section  is  inapplicable.  Jurisdictional 
question  involved  is  whether  any  court  in  Georgia  has  jurisdiction  ;  which 
question  is  decided  affirmatively:  74  Ga.  273;  distinguishing  5  Ga.  497  ;  8/83. 

Bill  not  demurrable  because  land  in  another  county  involved :  77  Ga.  455. 

Court  in  which  proceedings  instituted  has  jurisdiction  of  plaintiff,  although 
not  county  of  his  residence  :  77  Ga.  504. 

Bill  to  set  aside  sheriff's  deed  must  be  brought  in  county  of  grantee's  resi- 
dence :  77  Ga.  504. 

This  applies  to  bill  to  enjoin  trespass  to  realty  by  cutting  timber :  70  Ga.  357  ; 
but  see  73  Ga.  137. 

Equitable  amendment  to  declaration  in  ejectment,  demurrable  unless  it  al- 
leges that  defendant,  against  whom  relief  is  prayed,  is  resident  of  county  or 
non-resident  of  State:  80  Ga.  551. 

^J952,a|oo9-      §5872.    (5170.)    Par.   4.    Suits   against    joint   obligors,    etc.      Suits 
3873.         against  joint  obligors,  joint  promisors,  copartners,  or  joint  trespass- 
ers, residing  in  different  counties,  may  be  tried  in  either  county. 

Trespasser :  9  Ga.  298 ;  12/613  ;  47/312.  Principal  and  surety  sued  together 
in  the  county  of  surety's  residence:  35  Ga.  269;  see  also  49  Ga.  579. 

Purchaser  of  property  under  mortgage  contracting  with  mortgagor  to  pay 
the  debt,  mortgagee  not  being  party,  is  not  joint  obligor  with  mortgagor:  94 
Ga.  88. 

^foi53, 500S"  §5873.  (5171.)  Par.  5.  Suits  against  maker  and  indorser,  etc.  Suits 
against  the  maker  and  indorser  of  promissory  notes,  or  drawer,  ac- 
ceptor and  indorser  of  foreign  or  inland  bills  of  exchange,  or  like 
instruments,  residing  in  different  counties,  shall  be  brought  in  the 
county  where  the  maker  or  acceptor  resides. 

See  59  Ga.  591 ;  52/380. 

Debtor  by  account  cannot  be  sued  jointly  with  guarantor,  in  county  of  lat- 
ter's  residence:  91  Ga.  302. 

Guarantor  not  an  indorser,  and  must  be  sued  in  county  of  his  residence :  90 
Ga.  307;  31/210,  distinguished. 
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Article  6. — Judiciary.    Change  of  venue.    Jury  trials. 

§5874.    (5172.)  Par.  6.  All  other  cases.      All  other  civil  cases  shall  ^49,^955, 
be  tried  in  the  county  where  the  defendant  resides,  and  all  criminal 
cases  shall  be  tried  in  the  county  where  the  crime  was  committed, 
except  cases  in  the  superior  courts  where  the  judge  is  satisfied  that 
an  impartial  jury  cannot  be  obtained  in  such  county. 

Railroad  companies  in  any  county  where  cause  of  action  originated,  etc.  : 
49  Ga.  373,  627;  Jilso  as  railroads:  50  Ga.  304;  52/410;  54/499;  53/499;  54/251. 
Foreclosure  of  mortgage  on  personalty :  45  Ga.  549 ;  54/167.  Against  execu- 
tor: 46  Ga.  600.  Bill  by  executor:  53  Ga.  514.  Action  against  insurance  com- 
panies where  principal  office,  etc.:  54  Ga.  376;  55/103.  Suit  against  foreign 
corporations:  55  Ga.  194,  36.  Action  against  an  administrator,  and  a  non-resi- 
dent of  the  county:  56  Ga.  656.  Action  against  a  trustee:  57  Ga.  465.  Cause 
of  action  must  exist  at  the  commencement  of  the  suit :  55  Ga.  329.  Criminal 
cases  :  58  Ga,  171 ;  60/259.     Cited  :  91  Ga.  223. 

Provision  in  Acts  of  1882-3,  pp.  Ill,  112,  which  subjects  offender  to  be  tried 
in  county  of  his  residence,  is  unconstitutional,  where  it  affirmatively  appears 
that  offense  was  committed  in  some  other  county.  Constitution  requires  trial 
of  all  criminal  cases  to  be  in  county  where  crime  was  committed :  94  Ga.  766. 

Possessory  warrant  not  such  civil  case  as  must  be  brought  in  county  where 
defendant  resides  :  67  Ga.  616. 

Statute  prescribing  manner  of  changing  venue,  not  unconstitutional  as  im- 
pairing right  to  impartial  jury;  nor  is  statute  prescribing  questions  on  voir 
dire;  nor  is  Said  statute  unconstitutional  because  power  to  change  venue  is 
restricted:  85  Ga,  70,  71. 

Where  landlord  foreclosed  mortgage  in  tenant's  county,  court  there  had 
jurisdiction  of  bill  filed  by  tenant  by  way  of  defense  :  72  Ga.  874. 

Code  section  2334,  making  railroad  suable  in  county  where  injury  occurs, 
merely  cumulative  :  90  Ga.  519. 

Debtors  by  account  cannot  be  sued  jointly  with  guarantor,  in  county  of  lat- 
ter's  residence  :  91  Ga.  302. 

Section  17. 

Change  of  Venue. 

§5875.   (5173.)   Paragraph  1.  Power  to  change  venue.     The  power  to  $4955-     .      /*    7  ' 
change  the  venue  in  civil  and  criminal  cases  shall  be  vested  in  the  ^^ 
superior  courts,  to  be  exercised  in  such  manner  as  has  been,  or  shall 
be,  provided  by  law. 

Kemoval  of  a  case  by  order  of  the  superior  court :  42  Ga.  307.  What  suffi- 
cient evidence  to  direct  a  judge  as  to  the  right  to  a  change  of  venue:  43  Ga. 
519;  54/371. 

Section  18. 

Jury  Trials. 

§5876.   (5174.)   Paragraph  1.   Trial  by  jury.     The  right  of  trial  by  ^93,^52, 
jury,   except   where  it  is  otherwise  provided  in  this  Constitution,  4849« 5S29- 
shall  remain  inviolate,  but  the  General  Assembly  may  prescribe  any 
number,  not  less  than  five,  to  constitute  a  trial  or  traverse  jury  in 
courts  other  than  the  superior  and  city  courts. 
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Trial  by  jury  not  to  be  impaired:  1  Ga.  610-618;  4/509;  5/186;  14/352; 
19/614  ;  20/60  ;  35/147.  "Shall  remain  inviolate"  :  23  Ga.  566  ;  46/344,  398,  399  ; 
54/180;  57/325.  Nine  jurors:  25  Ga.  220.  Less  than  twelve  jurors:  51  Ga.  264. 
Impartial  jury  :  59  Ga.  150. 

Jury  of  five  in  city  court  of  Atlanta  is  not  prohibited  by  Constitution. 
Acts  of  December  16th  and  17th,  1878,  not  applicable  to  city  court  of  Atlanta: 
66  Ga,  110,  164;  see  also  62  Ga.  385. 

Where  execution  issued  against  defaulting  county  treasurer,  who  was  then 
given  trial  by  jury,  he  cannot  complain  that  he  did  not  have  it  before  execu- 
tion :  67  Ga.  220. 

Court  to  try  contested  election  cases  without  jury,  constitutional:  72  Ga. 
812. 

New  trial  for  unknown  substitution  of  one  juror  for  another  in  panel :  77 
Ga.  108.  " 

Number  of  strikes  each  party  shall  have  is  merely  statutory,  not  constitu- 
tional right :  81  Ga.  615. 

Demand,  as  a  condition  to  trial  by  jury,  constitutional:  86  Ga.  652. 

Court  may  direct  verdict,  where  case  turns  on  question  of  law  and  legal 
recovery  impossible :  86  Ga.  756. 

Juries  in  chancery  cases,  not  a  constitutional  right:  77  Ga.  118. 

Act  of  October  16th,  1885,  requiring  trial  by  court  instead  of  jury,  of  excep- 
tions of  fact  to  auditor's  report,  unconstitutional  except  as  to  equity  causes: 
90  Ga,  596  ;  citing  80  Ga.  30. 

Trial  by  jury  in  criminal  case,  power  of  summary  punishment  by  city  not 
violative  of  constitutional  provision,  when  :  88  Ga.  405-414. 

Not  violated  by  act  requiring  persons  to  work  public  roads  or  pay  tax,  and 
providing  for  enforcement  without  trial  by  jury  :  91  Ga.  770. 

$4452.  §5*877.   (5175.)   Par.  2.   Selection  of  jurors.     The  General  Assembly 

shall  provide  by  law  for  the  selection  of  the  most  experienced,  intel- 
ligent and  upright  men  to  serve  as  grand  jurors,  and  intelligent  and 
upright  men  to  serve  as  traverse  jurors.  Nevertheless,  the  grand 
jurors  shall  be  competent  to  serve  as  traverse  jurors. 

See  43  Ga.  310.  Qualification  of  grand  jurors  under  the  Constitution  of  1877: 
62  Ga.  368,  369. 

Grand  juror  not  incompetent  because  over  sixty  years  old :  75  Ga.  258. 

\U452.  §5878.    (5176.)    Par.  8.    Compensation   of  jurors.     It    shall    be    the 

duty  of  the  General  Assembly,  by  general  laws,  to  prescribe  the 
manner  of  fixing  compensation  of  jurors  in  all  counties  in  this  State. 

Section   19. 
County  Commissioners. 
$§342-344,         85879.   (5177.)   Paragraph  1.   Power  to  create  county  commissioners. 

5930,5924.  x  '  °       i  •' 

The  General  Assembly  shall  have  power  to  provide  for  the  creation 
of  county  commissioners  in  such  counties  as  may  require  them,  and 
to  define  their  duties. 

Act  of  December  17th,  1878,  was  to  carry  into  effect  this  provision,  etc. :  66 
Ga.  113. 

Cited,  on  construction  of  section  5930:  67  Ga.  254. 

No  limit  on  power  to  create  commissioners  and  define  their  duties:  68  Ga. 
686 ;  see  also  52  Ga.  234.  239. 
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Act  conferring  upon  commissioners  of  Mcintosh  county  power  of  exercising 
corporate  authority  over  Darien,  valid  :  68  Ga.  681. 

Construing  this  section  together  with  section  5930,  acts  creating  boards  of 
commissioners  for  different  counties  need  not  be  uniform:  83  Ga.  270;  disap- 
proving 67  Ga.  254. 

County  commissioners  have  no  greater  power  than  ordinaries  in  granting 
private  way :  71  Ga.  250. 

Section  20. 

What  Courts  May  Be  Abolished. 

§5880.    (5178.)   Paragraph  1.    Power  to  abolish  courts.      All    courts  SJgM.swi, 
not  specially  mentioned  by  name  in  the  first  section  of  this  Article, 
may  be  abolished  in  any  county,  at  the  discretion  of  the  General 
Assembly. 

Section  21. 

Supreme  Court  Costs. 

§5881.   (5179.)   Paragraph  1.   Costs  in  Supreme  Court.     The  costs ^612> ®>9i. 
in  the  Supreme  Court  shall  not  exceed  ten  dollars,  until  otherwise 
provided  by  law.     Plaintiffs  in  error  shall  not  be  required  to  pay 
costs  in  said  court  when  the  usual  pauper  oath  is  filed  in  the  court 
below. 

Full  costs  taxable  on  cross-bills  of  exceptions,  as  on  main  bill :  55  Ga.  639. 
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Section  1. 
Power  of  Taxation. 

§5882.    (5180.)   Paragraph  1.    Taxation,  hoiv  and  for  what  purposes $$5888,5895. 
exercised.     The  powers  of  taxation  over  the  whole  State  shall  be  ex- 
ercised by  the  General  Assembly  for  the  following  purposes  only: 

For  the  support  of  the  State  government  and  the  public  institu- 
tions. 

For  educational  purposes,  in  instructing  children  in  the  elemen- 
tary branches  of  an  English  education  only. 

To  pay  the  interest  on  the  public  debt. 

To  pay  the  principal  of  the  public  debt. 

To  suppress  insurrection,  to  repel  invasion,  and  defend  the  State 
in  time  of  war. 

To  supply  the  soldiers  who  lost  a  limb,  or  limbs,  in  the  military  ^f/889' 
service  of  the  Confederate  States,  with  substantial  artificial  limbs  18^p-19- 
during  life,  and  to  make  suitable  provisions  for  such  Confederate 
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soldiers  as  may  have  been  otherwise  disabled,  or  permanently  injured 
I  ft    in  such  service,  or  who,  by  reason  of  age  and  poverty,  or  infirmity 
fttf*  and  poverty,  or  blindness  and  poverty,  are  unable  to  provide  a  liv- 

ing for  themselves;  and  for  the  widows  of  such  Confederate  soldiers 
as  may  have  died  in  the  service  of  the  Confederate  States,  or  since, 
from  wounds  received  therein  or  disease  contracted  therein :  Provided, 
this  paragraph  shall  only  apply  to  such  widows  as  were  married  at 
the  time  of  such  service  and  have  remained  unmarried  since  the 
death  of  such  soldier  husbands. 
See  60  Ga.  505. 

Railroad  county  tax  Act  of  1889,  not  violative  of  this  provision  ;  this  does  not 
apply  to  county  taxation  :  89  Ga.  596. 

Section  2. 
Taxation  and  Exemptions. 

$$762,5796,  §5883.  (5181.)  Paragraph  1.  Must  be  uniform,  etc.;  dogs.  All  tax- 
ation shall  be  uniform  upon  the  same  class  of  subjects,  and  ad  valo- 
rem on  all  property  subject  to  be  taxed  within  the  territorial  lim- 
its of  the  authority  levying  the  tax,  and  shall  be  levied  and  collected 
under  general  laws.  The  General  Assembly  may,  however,  impose 
a  tax  upon  such  domestic  animals  as,  from  their  nature  and  habits, 
are  destructive  of  other  property. 

Uniform  and  ad  valorem:  44  Ga.  397;  47/563;  53/414;  54/330;  59/805;  60/93; 
see  also  60  Ga.  99-133. 

Act  giving  city  power  to  improve  streets  and  assess  abutting  property- 
owners  with  part  of  the  cost,  does  not  violate  this  requirement:  70  Ga.  817. 

Assessment  for  sidewalk,  against  abutting  real  estate,  is  not  taxation,  within 
meaning  of  this  constitutional  provision  :  85  Ga.  49. 

Ordinance  taxing  real  estate  alone,  unconstitutional:  82  Ga.  138. 

While  city  could  not  exempt  gas  company  from  tax,  it  could  bona  fide  con- 
tract to  pay  for  gas  a  sum  equal  to  such  tax :  89  Ga.  683. 

Southwestern  Railroad  taxable  in  income.  Ad  valorem.  Neither  Governor 
nor  attorney-general  can  release  from  ad  valorem  tax :  70  Ga.  11. 

Railroad  county  tax  Act  of  1889,  constitutional:  89  Ga.  576.  Ad  valorem  tax 
on  all  land  within  city  limits  except  farming  lands,  void :  89  Ga.  810. 

Different  kinds  of  property  cannot  be  separately  classed,  so  as  to  fix  a  dif- 
ferent rate  of  taxation  for  each  :  84  Ga.  683. 

Legislature  cannot  impose  preliminary  penalty  for  non-payment  upon  one 
class  of  taxpayers  exclusively.  Nor  subject  one  class  to  execution  for  taxes 
on  October  1st,  while  others  are  exempt  to  December  20th:  87  Ga.  487. 

So  long  as  county  tax  is  at  same  rate  upon  all  subjects,  this  provision  met, 
although  another  county  applies  different  rate  under  same  act:  89  Ga.  574, 
594 ;  91/770,  774. 

General  tax  Act  of  1890,  not  unconstitutional,  because  registration,  prepay- 
ment and  penalty  not  applicable  to  all  vocations  taxed  by  said  Act,  nor  to 
property  taxes:  92  Ga.  21. 

Purchaser  in  possession  under  bond  for  title  is  chargeable  with  taxes  accru- 
ing on  land,  as  between  the  parties ;  the  authorities  may  tax  the  property  as 
belonging  to  either  :  80  Ga.  55  ;  87/400,  401.     So,  analogously,  is  purchaser  from 
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city  of  Savannah,  who  is  to  pay  perpetual  rental,  with  privilege  to  buy  at  stip- 
ulated price  at  any  time :  87  Ga.  401 ;  citing  71  Ga.  392. 

§5884.  (5182.)  Par.  2.  Exemptions.  The  General  Assembly  may,  $762- 
by  law,  exempt  from  taxation  all  public  property,  places  of  relig- 
ious worship  or  burial;  all  institutions  of  purely  public  charity;  all 
buildings  erected  for  and  used  as  a  college,  incorporated  academy, 
or  other  seminary  of  learning;  the  real  and  personal  estate  of  any 
public  library,  and  that  of  any  other  literary  association,  used  by 
or  connected  with  such  library;  all  books  and  philosophical  appa- 
ratus; and  all  paintings  and  statuary  of  any  company  or  association, 
kept  in  a  public  hall,  and  not  held  as  merchandise  or  for  purposes 
of  sale  or  gain:  Provided,  the  property  so  exempted  be  not  used  for 
purposes  of  private  or  corporate  profit  or  income. 

Exemption  of  a  Masonic  lodge:  53  Ga.  93.  Exemption  of  railroad  from  tax, 
under  its  charter:  54  Ga.  423;  55/312.  When  not:  54  Ga.  401.  Exemption 
from  tax  by  the  municipal  authorities :  54  Ga.  330 ;  60/93. 

See  notes  to  section  762. 

Not  in  conflict  with  constitutional  inhibition  against  taking  money  from 
treasury  in  aid  of  any  church,  sect,  etc. :  76  Ga.  182. 

Act  allowing  city  of  Atlanta  to  assess  property  for  street-improvements  did 
not  apply  to  places  of  religious  worship :  76  Ga.  182. 

Parsonage  taxable:  78  Ga.  541. 

Church  property  subject  to  assessment  for  street-paving:  86  Ga.  730. 

Only  property  specifically  exempted  is  exempt :  74  Ga.  413. 

Though  income  from  stores  in  Masonic  building  go  exclusively  to  charitable 
purposes,  store  part  of  building  taxable  :  81  Ga.  212. 

Academy  no  less  public  because  independent  of  general  public-school  sys- 
tem. Trustees  of  such  academy  have  no  beneficial  interest  in  its  funds,  but 
only  naked  power,  resumable  at  State's  pleasure:  90  Ga.  647;  distinguishing 
22  Ga.  506 ;  see  also  72  Ga.  358. 

Property  exempted  from  tax  illegally,  mandamus  remedy :  84  Ga.  213. 

§5885.   (5183.)   Par.  3.  Poll-tax.     No  poll-tax  shall  be  levied  ex- $775. 
cept  for  educational  purposes,  and  such  tax  shall  not  exceed  one  dol- 
lar annually,  upon  each  poll. 

§5886.   (5184.)   Par.  4.  Laws  exempting  property  void.     All  laws  ex- $762. 
empting  property  from   taxation,  other  than  the  property  herein 
enumerated,  shall  be  void. 

See  notes  to  section  5884. 

Taxation  is  rule,  exemption  the  exception;  only  property  specifically  ex- 
empted is  exempt :  74  Ga.  413. 

§5887.   (5185.)   Par.  5.    Tax  on  corporations.     The   power  to   tax $§5796-5803. 
corporations  and   corporate  property,  shall  not  be  surrendered  or 
suspended  by  any  contract  or  grant  to  which  the  State   .shall  be  a 
party. 
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Section  3. 

State  Debt. 

irii69,  §5888.  (5186.)  Paragraph  1.  Debts,  for  what  contracted.  No  debt 
shall  be  contracted  by  or  od  behalf  of  the  State,  except  to  supply 
casual  deficiencies  of  revenue,  to  repel  invasion,  suppress  insurrec- 
tion, and  defend  the  State  in  time  of  war,  or  to  pay  the  existing 
public  debt;  but  the  debt  created  to  supply  deficiencies  in  revenue 
shall  not  exceed,  in  the  aggregate,  two  hundred  thousand  dollars. 

Section  4. 
Debt,  How  Contracted. 

$5882.  §5889.   (5187.)   Paragraph  1.  Form  of  laws   to  borrow   money.     All 

laws  authorizing  the  borrowing  of  money  by  or  on  behalf  of  the 
State,  shall  specify  the  purposes  for  which  the  money  is  to  be  used, 
and  the  money  so  obtained  shall  be  used  for  the  purpose  specified, 
and  for  no  other. 

Section  5. 
State  Aid." 

$5882.  -  §5890.   (5188.)   Paragraph  1.   State  aid  forbidden.      The  credit  of 

the  State  shall  not  be  pledged  or  loaned  to  any  individual,  company, 
corporation  or  association,  and  the  State  shall  not  become  a  joint 
owner  or  stockholder  in  any  company,  association  or  corporation. 

Section  6. 
Purposes  of  Taxation  by  Counties  and  Cities. 

$$377-382.  §5891.  (5189.)  Paragraph  1.  Restrictions  on  counties  and  cities.  The 
General  Assembly  shall  not  authorize  any  county,  municipal  corpo- 
ration, or  political  division  of  this  State,  to  become  a  stockholder 
in  any  company,  corporation,  or  association,  or  to  appropriate  money 
for,  or  to  loan  its  credit  to,  any  corporation,  company,  association, 
institution,  or  individual,  except  for  purely  charitable  purposes. 
This  restriction  shall  not  operate  to  prevent  the  support  of  schools 
by  municipal  corporations  within  their  respective  limits:  Provided, 
that  if  any  municipal  corporation  shall  offer  to  the  State  any  prop- 
erty for  locating  or  building  a  capitol,  and  the  State  accepts  such 
offer,  the  corporation  may  comply  with  such  offer. 

Schools:  52  Ga.  211.     Municipal  bonds:  Notes  to  section  1833. 

Municipal  bonds  for  railroad  before  this  Constitution  :  72  Ga.  246. 

Contract  by  city  to  pay  for  railroad  right  of  way,  through  its  corporate 
limits,  unconstitutional  and  void:  85  Ga.  367. 

City  not  forbidden  by  charter,  may  build  schoolhouses.  Not  prohibited 
therefrom  by  Constitution  of  1877:  73  Ga.  686;  citing  5  Ga.  561;  64/498. 

Does  not  prevent  city  from  disposing  of  stock  already  owned :  75  Ga.  430. 

Act,  in  this  case,  not  construed  as  violative  of  this  section  :  85  Ga .  1. 
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§5892.  (5190.)  Par.  2.  Taxing  power  of  counties  limited.  The  Gen-  $$399,5909. 
"eral  Assembly  shall  not  have  power  to  delegate  to  any  county  the 
right  to  levy  a  tax  for  any  purpose,  except  for  educational  purposes 
in  instructing  children  in  the  elementary  branches  of  an  English 
education  only;  to  build  and  repair  the  public  buildings  and  bridges; 
to  maintain  and  support  prisoners;  to  pay  jurors  and  coroners,  and 
for  litigation,  quarantine,  roads,  and  expenses  of  courts;  to  support 
paupers  and  pay  debts  heretofore  existing. 

Construed  :  68  Ga.  278. 

County  commissioners,  without  special  act,  have  power  to  incur  debt  (when 
too  late  to  levy  tax)  to  purchase  tools,  etc.,  for  chain-gang :  67  Ga.  456. 

Restriction  on  taxing  power  not  prevent  recovery  of  damages  for  failure  to 
keep  bridge  in  repair :  70  Ga.  714. 

County  compellable  by  mandamus  to  pay  judgment  for  injury  from  defective 
bridge.  Constitution  and  act  of  legislature  (section  395)  confer  power  to  levy 
tax  therefor:  78  Ga.  28. 

Taxing  power  of  counties  sufficiently  broad  to  raise  revenue  to  pay  dam- 
age caused  by  constructing  bridge  or  road :  85  Ga.  420. 

Under  Constitution  of  1868,  board  of  education,  a  county  authority,  could 
be  authorized  to  levy  tax  for  schools:  72  Ga.  546. 

Legislature  cannot  give  county  commissioners  authority  to  levy  tax  to  build 
fence  around  militia  district:  75  Ga.  7. 

Difference  between  assessments  on  realty  for  benefit  to  it  by  public  im- 
provement of  adjacent  street,  and  general  assessments,  or  ordinary  taxation. 
Latter  constitutional.  Augusta  has  no  power  to  impose  former:  79  Ga.  101; 
see  also  70  Ga.  817. 

No  authority  of  law  for  publishing  grand-jury  presentments  at  public  ex- 
pense :  82  Ga.  252. 

Claim  against  public  treasury  must  be  clearly  referable  to  law  authorizing 
it :  82  Ga.  252 ;  citing  60  Ga.  612 ;  58/384. 

Insolvent  costs  of  solicitor-general  not  "expenses  of  court"  :  83  Ga.  464. 

Section  7. 
Limitation  on  Municipal  Debts. 

§5893.   (5191.)   Paragraph  1.  Debt   of  counties  and  cities  not  to  e.r- ^7, 758, 

a  \  /  O       i  J  1866,5909. 

ceed  seven  per  cent.  The  debt  hereafter  incurred  by  any  county, 
municipal  corporation,  or  political  division  of  this  State,  except  as  frl*-*0^ 
in  this  Constitution  provided  for,  shall  not  exceed  seven  per  centum 
of  the  assessed  value  of  all  the  taxable  property  therein,  and  no  such 
county,  municipality,  or  division  shall  incur  any  new  debt,  except 
for  a  temporary  loan  or  loans  to  supply  casual  deficiencies  of  rev- 
enue, not  to  exceed  one-fifth  of  one  per  centum  of  the  assessed  value 
of  taxable  property  therein,  without  the  assent  of  two-thirds  of  the 
qualified  voters  thereof,  at  an  election  for  that  purpose,  to  be  held 
as  may  be  prescribed  by  law;  but  any  city,  the  debt  of  which  does 
not  exceed  seven  per  centum  of  the  assessed  value  of  the  taxable 
property  at  the  time  of  the  adoption  of  this  Constitution,  may  be 
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authorized  by  law  to  increase,  at  any  time,  the  amount  of  said  debt, 
three  per  centum  upon  such  assessed  valuation. 

See  notes  to  section  377  et  seq. 

This  section  considered  and  construed  in  detail :  67  Ga.  293  ;  68/272 ;  see  also 
64  Ga.  288,  498. 

To  have  work  done  to  be  paid  for  at  completion,  or  by  installments  during 
progress,  money  ready  at  time  of  payment,  is  not  incurring  debt:  67  Ga.  106, 
107. 

County  commissioners  have  power  to  incur  debt  (when  too  late  to  levy  tax) 
to  purchase  tools,  etc.,  for  chain-gang,  not  exceeding  constitutional  limit:  67 
Ga.  456. 

County  contract  here  created  "new  debt,"  and  was  unconstitutional:  74 
Qa.  845. 

Where  two-thirds  of  qualified  voters  vote  to  issue  bonds  for  repairs  to 
bridges,  election  binds  county :  76  Ga.  766. 

County  cannot  contract  to  build  court-house  in  excess  of  funds  in  hand  and 
available  from  year's  taxes,  without  sanction  of  popular  vote:  92  Ga.  804. 

Sections  377-381  prescribe  the  mode  of  elections  under  this  provision : 
71  Ga.  485.     Local  law  on  this  subject  void  :  71  Ga.  484. 

Act  of  October  14th,  1879  (Code,  §380),  providing  that  tally-sheets  of  last 
general  election  shall  be  taken  to  determine  whether  two-thirds  of  the  qual- 
ified voters  did  vote,  is  constitutional :  79  Ga.  152  ;  89/139  ;  91/139. 

Number  of  voters  registered,  true  test  whether  two-thirds  of  the  qualified 
voters  favor  issues  of  municipal  bonds :  86  Ga.  132 ;  see  also  91  Ga.  139. 

Rule  prescribed  by  general  statute  (making  tally-sheets  of  last  general  elec- 
tion the  test)  not  applicable  where  registration  provided  :  86  Ga.  132. 

Greensboro  municipal  bonds,  Act  of  1886,  fell  under  this  section;  not  under 
section  5909 :  79  Ga.  710. 

Though  illegal  contract,  town  receiving  benefits,  must  pay:  84 Ga.  213. 

Annual  indebtedness  for  lights,  legal  contract  for  longer  time,  not  necessary 
to  pass  on,  when:  84  Ga.  681. 

Without  popular  vote,  city  cannot  contract  on  credit  for  gas  or  water  for 
period  longer  than  one  year:  89  Ga.  683,  689. 

Where  act  required  "assent  of  two-thirds  of  qualified  voters  voting  at  said 
election":  92  Ga.  561. 

Even  though  county  had  not  constitutional  power  to  borrow  money  by  tem- 
porary loans  to  supply  casual  deficiencies  of  revenue,  yet  repayment  of  loan 
applied  to  legitimate  uses  was  lawful:  94  Ga.  488. 

After  extension  of  corporate  limits,  added  territory  chargeable  with  prior 
debts  of  municipality:  94  Ga.  557. 

^377-382.  §5894.  (5192.)  Par.  2.  County  and  city  bonds,  how  paid.  Any 
county,  municipal  corporation,  or  political  division  of  this  State, 
which  shall  incur  any  bonded  indebtedness  under  the  provisions  of 
this  Constitution,  shall,  at  or  before  the  time  of  so  doing,  provide 
for  the  assessment  and  collection  of  an  annual  tax,  sufficient  in 
amount  to  pay  the  principal  and  interest  of  said  debt  within  thirty 
years  from  the  date  of  the  incurring  of  said  indebtedness. 

Bonds  :  52  Ga.  211,  621 ;  53/172.     Subscription  to  stock  :  57  Ga.  370. 
When  no  power  in  city's  charter  to  tax  its  own  bonds:  67  Ga.  489, 
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Section  8. 
Assumption  of  Debt. 

§5895.   (5193.)    Paragraph   1.  Assumption  of  debts  forbidden.     The  $5882. 
State  shall  not  assume  the  debt,  nor  any  part  thereof,  of  any  county, 
municipal  corporation,  or  political  division  of  the  State,  unless  such 
debt  shall  be  contracted  to  enable  the  State  to  repel  invasion,  sup- 
press insurrection,  or  defend  itself  in  time  of  war. 

Section  9. 
Public  Money. 

§5896.  (5194.)  Paragraph  1.  Profit  on  public  money .  The  receiving,  $$984»5827- 
directly  or  indirectly,  by  any  officer  of  the  State  or  county,  or  mem- 
ber or  officer  of  the  General  Assembly,  of  any  interests,  profits  or 
perquisites  arising  from  the  use  or  loan  of  public  funds  in  his  hands, 
or  moneys  to  be  raised  through  his  agency  for  State  or  county  pur- 
poses, shall  be  deemed  a  felony,  and  punishable  as  maybe  prescribed 
by  law,  a  part  of  which  punishment  shall  be  a  disqualification  from 
holding  office 

Section  10. 
City  Debts. 

§5897.  (5195.)   Paragraph  1.    City  debts,  how  incurred.     Municipal  $$377-382. 
corporations  shall  not  incur  any  debt  until  provision  therefor  shall 
have  been  made  by  the  municipal  government. 

No  constitutional  impediment  against  paying  debt  resulting  from  breach  of 
cash  contract  of  sale :  78  Ga.  480. 

Though  illegal  contract,  town  receiving  benefits,  must  pay:  84  Ga.  213. 

Section  11. 
Void  Bonds. 

§5898.  (5196.)  Paragraph  1.  Certain  bonds  shall  not  be  paid.  The  $5948. 
General  Assembly  shall  have  no  authority  to  appropriate  money, 
directly  or  indirectly,  to  pay  the  whole,  or  any  part,  of  the  principal 
or  interest  of  the  bonds,  or  other  obligations,  which  have  been  pro- 
nounced illegal,  null  and  void,  by  the  General  Assembly,  and  the 
constitutional  amendments  ratified  by  a  vote  of  the  people  on  the 
first  day  of  May,  1877;  nor  shall  the  General  Assembly  have  author- 
ity to  pay  any  of  the  obligations  created  by  the  State  under  laws 
passed  during  the  late  war  between  the  States,  nor  any  of  the  bonds, 
notes,  or  obligations  made  and  entered  into  during  the  existence  of 
said  war,  the  time  for  the  payment  of  which  was  fixed  after  the  rat- 
ification of  a  treaty  of  peace  between  the  United  States  and  the  Con- 
federate States;  nor  shall  the  General  Assembly  pass  any  law,  or 
the  Governor,  or  other  State  official,  enter  into  any  contract  or 
agreement,  whereby  the  State  shall  be  made  a  party  to  any  suit  in 
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any  court  of  this  State,  or  of  the  United  States,  instituted  to  test 
the  validity  of  any  such  bonds  or  obligations.  • 

Matters  arising  out  of  the  war :  51  Ga.  154,  195  ;  53/334,  503  ;  54/59. 

Section  12. 
Public  Debt  Not  to  be  Increased. 

$$996,5882.  §5899.  (5197.)  Paragraph  1.  Bonded  debt  not  to  increase.  The 
bonded  debt  of  the  State  shall  never  be  increased,  except  to  repel 
invasion,  suppress  insurrection,  or  defend  the  State  in  time  of  war. 

Section  13. 
Public  Property  Pledged  for  State's  Debt. 

K^knno8'  §5900.  (5198.)  Paragraph  1.  State's  property  may  be  sold  to  pay  bonded 
debt.  The  proceeds  of  the  sale  of  the  Western  and  Atlantic,  Macon 
and  Brunswick,  or  other  railroads  held  by  the  State,  and  any  other 
property  owned  by  the  State,  whenever  the  General  Assembly  may 
authorize  the  sale  of  the  whole  or  any  part  thereof,  shall  be  applied 
to  the  payment  of  the  bonded  debt  of  the  State,  and  shall  not  be 
used  for  any  other  purpose  whatever,  so  long  as  the  State  has  any 
existing  bonded  debt:  Provided,  that  the  proceeds  of  the  sale  of  the 
Western  and  Atlantic  Railroad  shall  be  applied  to  the  payment  of 
the  bonds  for  which  said  railroad  has  been  mortgaged,  in  preference 
to  all  other  bonds. 

This  provision  not  specific  appropriation  of  funds  so  as  to  authorize  payment 
of  particular  bonds  directly  by  treasurer:  68  Ga.  711. 

Section  14. 

Sinking  Fund. 

$5882.  §5901.    (5199.)   Paragraph  1.   Sinking  fund.    The  General  Assembly 

shall  raise  by  taxation,  each  year,  in  addition  to  the  sum  required 
to  pay  the  public  expenses  and  interest  on  the  public  debt,  the  sum 
of  one  hundred  thousand  dollars,  which  shall  be  held  as  a  sinking 
fund  to  pay  off  and  retire  the  bonds  of  the  State  which  have  not 
yet  matured,  and  shall  be  applied  to  no  other  purpose  whatever.  If 
the  bonds  cannot  at  any  time  be  purchased  at  or  below  par,  then 
the  sinking  fund,  herein  provided  for,  may  be  loaned  by  the  Gov- 
ernor and  treasurer  of  the  State:  Provided,  the  security  which  shall 
be  demanded  for  said  loan  shall  consist  only  of  the  valid  bonds 
of  the  State;  but  this  section  shall  not  take  effect  until  the  eight 
per  cent,  currency  bonds,  issued  under  the  Act  of  February  19th,  1878, 
shall  have  been  paid. 

Section  15. 
Reports. 
$$208,198         §5902.   (5200.)   Paragraph  1.    Quarterly   reports   of  comptroller   and 
treasurer.     The  comptroller-general  and  treasurer  shall  each  make 
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to  the  Governor  a  quarterly  report  of  the  financial  condition  of  the 
State,  which  report  shall  include  a  statement  of  the  assets,  liabili- 
ties, and  income  of  the  State,  and  expenditures  therefor,  for  the 
three  months  preceding;  and  it  shall  be  the  duty  of  the  Gov- 
ernor to  carefully  examine  the  same  by  himself,  or  through  compe- 
tent persons  connected  with  his  department,  and  cause  an  abstract 
thereof  to  be  published  for  the  information  of  the  people,  which  ab- 
stract shall  be  indorsed  by  him  as  having  been  examined. 

Section  16. 
Donations. 

§5903.   (5201.)   Paragraph  1.     Donations  forbidden.      The  General  $$5900,5882. 
Assembly  shall  not,  by  vote,  resolution  or  order,  grant  any  donation 
or  gratuity  in  favor  of  any  person,  corporation,  or  association. 

See  65  Ga.  503. 

§5904.   (5202.)   Par.  2.  Extra  compensation  forbidden.     The  General  $5402. 
Assembly  shall  not  grant  or  authorize  extra  compensation  to  any 
public  officer,  agent  or  contractor,  after  the  service  has  been  ren- 
dered, or  the  contract  entered  into. 

Section  17. 

Public  Printing. 

§5905.  (5203.)  Paragraph  1.  Public  printing.  The  office  of  the  $1071. 
State  printer  shall  cease  with  the  expiration  of  the  term  of  the  pres- 
ent incumbent,  and  the  General  Assembly  shallprovide,  by  law,  for 
letting  the  public  printing  to  the  lowest  responsible  bidder,  or  bid- 
ders, who  shall  give  adequate  and  satisfactory  security  for  the  faith- 
ful performance  thereof.  No  member  of  the  General  Assembly,  or 
other  public  officer,  shall  be  interested,  either  directly  or  indirectly, 
in  any  such  contract. 


ARTICLE   8. 

EDUCATION. 


Section  1. 
Common  Schools. 

§5906.  (5204.)   Paragraph  1.   Common  schools.      There  shall   be  a  $1338. 
thorough  system  of  common  schools  for  the  education  of  children  in 
the  elementary  branches  of  an  English  education  only,  as  nearly 
uniform  as  practicable,  the  expenses  of  which  shall  be  provided  for 
by  taxation,  or  otherwise.     The  schools  shall  be  free  to  all  children 
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of  the  State,  but  separate  schools  shall  be  provided  for  the  white  and 
colored  races. 

Charge  of  incidental  admission  fee  against  pupils  in  municipal  public 
schools,  unconstitutional:  86  Ga.  605. 

Section  2. 
School  Commissioner. 

$1388.  §5907.   (5205.)   Paragraph  1.   State  school  commissioner .    There  shall 

be  a  State  school  commissioner,  appointed  by  the  Governor,  and  con- 
firmed by  the  Senate,  whose  term  of  office  shall  be  two  years,  and 
until  his  successor  is  appointed  and  qualified.  His  office  shall  be  at 
the  seat  of  government,  and  he  shall  be  paid  a  salary  not  to  exceed 
two  thousand  dollars  per  annum.  The  General  Assembly  may  sub- 
stitute for  the  State  school  commissioner  such  officer,  or  officers,  as 
may  be  deemed  necessary  to  perfect  the  system  of  public  education. 

Section  3. 

School  Fund. 

$1402.  §5908.   (5206.)   Paragraph  1.  School  fund.     The  poll-tax,  any  edu- 

cational fund  now  belonging  to  the  State  (except  the  endowment  of, 
and  debt  due  to,  the  University  of  Georgia),  a  special  tax  on  shows 
and  exhibitions,  and  on  the  sale  of  spirituous  and  malt  liquors, 
which  the  General  Assembly  is  hereby  authorized  to  assess,  and  the 
proceeds  of  any  commutation  tax  for  military  service,  and  all  taxes 
that  may  be  assessed  on  such  domestic  animals  as,  from  their  nature 
and  habits,  are  destructive  to  other  property,  are  hereby  set  apart 
and  devoted  for  the  support  of  common  schools. 

See  42  Ga.  416  ;  43/480. 

Balance  on  hand  of  county  school  fund  of  1880,  is  appropriated  to  common 
schools  in  general,  and  not  liable  to  claim  of  school  commissioner  under  Act  of 
1874:  71  Ga.  857. 

Section  4. 

Educational  Tax. 

$$1399,5892.  §5909.  (5207.)  Paragraph  1.  Counties  and  cities  may  tax  for  public 
schools.  Authority  may  be  granted  to  counties  upon  the  recommen- 
dation of  two  grand  juries,  and  to  municipal  corporations  upon  the 
recommendation  of  the  corporate  authority,  to  establish  and  main- 
tain public  schools  in  their  respective  limits,  by  local  taxation;  but 
no  such  local  laws  shall  take  effect  until  the  same  shall  have  been 
submitted  to  a  vote  of  the  qualified  voters  in  each  county  or  mu- 
nicipal corporation,  and  approved  by  a  two-thirds  vote  of  persons 
qualified  to  vote  at  such  election;  and  the  General  Assembly  may 
prescribe  who  shall  vote  on  such  question. 

How  granted  under  the, Constitution  of  1868:  49  Ga.  232. 

Granted  under  Constitution  of  1868  to  county  board  of  education  :  72  Ga.  546. 
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Greensboro  municipal  bonds,  Act  of  1886,  fell  under  section  5893,  not  here- 
under :  79  Ga.  710. 

Provision  in  local  school  act,  admitting  pupils  non-resident  of  town,  on 
terms  fixed  by  school  board,  not  unconstitutional:  86  Ga.  605. 

Denial,  by  election,  of  power  to  issue  school  bonds,  no  denial  of  tax  for 
schools  under  city  charter  previously  ratified  :  95  Ga.  555,  556. 

Section  5. 
Local  Systems. 

§5910.  (5208.)  Paragraph  1.  Local  schools  not  affected.  Existing  mm,  5892. 
local  school  systems  shall  not  be  affected  by  this  Constitution. 
Nothing  contained  in  first  section  of  this  Article  shall  be  construed 
to  deprive  schools  in  this  State,  not  common  schools,  from  partic- 
ipation in  the  educational  fund  of  the  State,  as  to  all  pupils  therein 
taught  in  the  elementary  branches  of  an  English  education. 

A  local  system  not  affected :  72  Ga.  546. 

Section  6. 

University  op  Georgia. 

§5911.  (5209.)  Paragraph  1.  State  University.  The  trustees  of  the  ^1272, 5882. 
University  of  Georgia  may  accept  bequests,  donations  and  grants  of 
land  or  other  property,  for  the  use  of  said  University.  In  addition 
to  the  payment  of  the  annual  interest  on  the  debt  due  by  the  State 
to  the  University,  the  General  Assembly  may,  from  time  to  time, 
make  such  donations  thereto  as  the  condition  of  the  treasury  will 
authorize.  And  the  General  Assembly  may  also,  from  time  to  time, 
make  such  appropriations  of  money  as  the  condition  of  the  treasury 
will  authorize,  to  any  college  or  university  (not  exceeding  one  in 
number)  now  established,  or  hereafter  to  be  established,  in  this 
State  for  the  education  of  persons  of  color. 


ARTICLE  9. 

HOMESTEAD    AND    EXEMPTIONS. 


Section  1. 

Homestead. 

§5912.  (5210.)  Paragraph  1.  Homestead  and  exemption .  There  shall  $2827. 
be  exempt  from  levy  and  sale,  by  virtue  of  any  process  whatever 
under  the  laws  of  this  State,  except  as  hereinafter  excepted,  of  the 
property  of  every  head  of  a  family,  or  guardian  or  trustee  of  a  fam- 
ily of  minor  children,  or  every  aged  or  infirm  person,  or  person  hav- 
ing the  care  and  support  of  dependent  females  of  any  age,  who  is  not 
116 
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the  head  of  a  family,  realty  or  personalty,  or  both,  to  the  value  in 
the  aggregate  of  sixteen  hundred  dollars. 

See  60  Ga.  652 ;  61/385 ;  62/567  ;  see  also  notes  to  sections  2827  et  seq.  of  Code. 

Under  Act  of  1868,  widow  with  children  could,  as  head  of  family,  take  home- 
stead in  property  of  deceased  husband,  and  not  necessary  to  state  in  applica- 
tion whether  he  owed  debts  or  not:  81  Ga.  370;  distinguishing  75  Ga.  680. 

See  notes  to  section  2827,  catchword  "Widow." 

Referred  to :  68  Ga.  254. 

Homestead  of  Constitutions  of  1868  and  1877  contrasted  :  84  Ga.  203. 

Homestead  granted  under  Constitution  of  1877,  although  exemption  pre- 
viously granted  by  bankrupt  court  for  full  amount  under  Constitution  of  1866: 
76  Ga.  667. 

Debt  made  prior  to  Constitution  of  1868  could  subject  homestead  granted 
thereunder,  even  though  exemption  made  by  bankrupt  court :  76  Ga.  1. 

Provision  in  bankrupt  Act  that  homestead  allowance  be  same  as  allowed  in 
State  of  residence,  not  unconstitutional,  nor  wanting  in  uniformity:  84  Ga. 
301. 

Section  2. 

Exemption. 

$2849.  §5913.   (5211.)   Paragraph  1.  Protection  guaranteed.     No   court  or 

ministerial  officer  in  this  State  shall  ever  have  jurisdiction  or  au- 
thority to  enforce  any  judgment,  execution,  or  decree,  against  the 
property  set  apart  for  such  purpose,  including  such  improvements 
as  may  be  made  thereon  from  time  to  time,  except  for  taxes,  for  the 
purchase-money  of  the  same,  for  labor  done  thereon,  for  material 
furnished  therefor,  or  for  the  removal  of  incumbrances  thereon. 

Subject  to  debt  for  labor  done  thereon  :  58  Ga.  360. 

Comptroller-general's  execution  against  defaulting  tax-collector  and  sure- 
ties, leviable  on  homestead  :  66  Ga.  119. 

Homestead  of  surety  on  county  treasurer's  bond  subject  to  fi.  fa.  issued 
upon  failure  of  treasurer  to  pay  moneys  to  successor :  76  Ga.  352. 

Homestead  subject  to  lien  of  attorney  for  services  in  resisting  levy  thereon, 
and  having  same  set  apart :  76  Ga.  639. 

Property  claimed  as  exempt  by  head  of  family,  consent  of  counsel  for  claim- 
ant not  warrant  subjecting  whole  when  part  of  it  only  is  subject :  82  Ga.  222. 

Mortgage  on  homestead  for  one  of  the  excepted  debts,  not  only  invalid  but 
unnecessary :  83  Ga.  715. 

Mortgage  for  money  loaned  to  improve  property,  not  superior  to  homestead, 
whether  before  or  after  set  apart :  84  Ga.  203. 

Homestead  set  apart  in  bankruptcy,  not  subject  to  levy  and  sale :  84  Ga.  301. 

Personalty  exempted,  not  subject  to  distress  warrant:  85  Ga.  583. 

That  beneficiaries  of  homestead  used  proceeds  of  ille^n  1  sale  thereof,  not  bar 
recovery  of  the  land  :  85  Ga.  267. 

Judgment  founded  on  attachment  against  homestead  property,  on  ground 
of  non-residence  of  husband,  void  :  86  Ga.  591. 

Note  of  husband  and  wife  in  renewal  of  husband's  note  for  part  of  price,  not 
purchase-money  :  70  Ga.  707. 

Land  not  subject  as  for  purchase-money,  where  note  was  given  to  holder  of 
bond  for  title,  who  rescinded  sale  with  original  vendor,  and  latter  then  sold  to 
maker  of  note:  72  Ga.  16. 
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Lender  paying  off  purchase-money  and  waiver  mortgage,  subrogated,  and 
lien  superior  to  homestead :  84  Ga.  203. 

Where  mortgage,  rule  nisi  and  rule  absolute,  all  showed  that  debt  was 
within  exceptional  class,  affidavit  under  section  2850  unnecessary  to  subject 
homestead  :  74  Ga,  380. 

Where  bond  for  titles  given,  judgment  for  purchase-money,  and  deed  filed 
for  levy,  homestead  subject  without  affidavit:  92  Ga.  780. 

Homestead  not  good  against  renewal  note  of  purchase-money  note  in  hands 
of  vendor's  transferee  :  53  Ga.  485  ;  91/509. 

Section  3. 
Waiver  op  Homestead. 

§5914.  (5212.)  Paragraph  1.  May  be  waived,  how  far;  how  sold.^'2m<2m- 
The  debtor  shall  have  power  to  waive  or  renounce  in  writing  his  right 
to  the  benefit  of  the  exemption  provided  for  in  this  Article,  except 
as  to  wearing  apparel,  and  not  exceeding  three  hundred  dollars  worth 
of  household  and  kitchen  furniture,  and  provisions,  to  be  selected  by 
himself  and  his  wife,  if  any,  and  he  shall  not,  after  it  is  set  apart, 
alienate  or  encumber  the  property  so  exempted,  but  it  may  be  sold  by 
the  debtor  and  his  wife,  if  any,  jointly,  with  the  sanction  of  the 
judge  of  the  superior  court  of  the  county  where  the  debtor  resides  or 
the  land  is  situated,  the  proceeds  to  be  reinvested  upon  the  same 
uses. 

See  as  to  waivers:  56  Ga.  53;  59/837-858;  61/345.  Also  see  title  "Waiver" 
in  general  note  after  section  2865.  Exception  to  right  to  waiver:  61  Ga.  196, 
197. 

The  $300  of  furniture,  etc.,  must  be  set  apart  by  ordinary,  to  be  effectual :  68 
Ga.  252. 

Exemption  of  cotton  can  be  waived,  although  produced  by  labor  performed 
while  consuming  exempt  provisions  :  79  Ga.  172. 

Milch-cow  not  included  in  term  "provisions,"  although  family  using  milk  at 
the  time :  80  Ga.  733. 

Sale  of  homestead  property  by  husband  and  wife,  without  sanction  of  court, 
void  :  80  Ga.  330. 

Since  1877,  homestead,  though  taken  under  Constitution  of  1868,  cannot  be 
mortgaged  either  by  husband  or  wife  who  applied  for  it  out  of  his  property: 
83  Ga.  711. 

Though  contract  infected  with  usury,  if  money  used  to  take  up  waiver  mort- 
gage, subrogated  thereto  and  superior  to  homestead  :  84  Ga.  203. 

Note,  executed  by  one  partner  in  firm  name,  waiving  homestead,  binds  all 
partners  as  to  personal  property  of  firm :  93  Ga.  612. 

Section  4. 

Homestead  Set  Apart,  How. 

§5915.    (5213.)    Paragraph  1.    Setting  apart  short   homestead.     The  W2866> 2875- 
General  Assembly  shall  provide,  by  law,  as  early  as  practicable,  for 
the  setting  apart  and  valuation  of  said  property.     But  nothing  in 
this  Article  shall  be  construed  to  affect  or  repeal  the  existing  laws 
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Article  9. — Homestead  and  exemptions.    Short  homestead  waived.    Homestead  supplemented,  etc. 

for  exemption  of  property  from  sale,  contained  in  the  present  Code 
of  this  State  in  paragraphs  2040  to  2049,  inclusive,  and  the  acts 
amendatory  thereto.  It  may  be  optional  with  the  applicant  to  take 
either,  but  not  both,  of  such  exemptions. 

As  to  the  statutory  homestead :  51  Ga.  476 ;  54/355 ;  56/94 ;  see  also  notes 
to  section  2866. 

Section  5. 
Short  Homestead  Waived. 

$2886.  §5916.   (5214.)   Paragraph  1.   Short  homestead  may  be  waived.     The 

debtor  shall  have  authority  to  waive  or  renounce  in  writing  his  right 
to  the  benefit  of  the  exemption  provided  for  in  section  four,  except 
as  is  excepted  in  section  three  of  this  Article. 

Waiver  of  husband  binding,  also  on  his  wife  and  children  :  41  Ga.  622 ;  67/210. 
Waiver  in  a  mortgage :  56  Ga.  53  ;  59/558  ;  61/195.  See  general  note  after  sec- 
tion 2865,  title  "Waiver." 

Waiver  of  homestead  in  usurious  contract,  void :  77  Ga.  343. 
Note,  executed  by  one  partner  in  firm  name,  waiving  homestead,  binds  all 
partners  as  to  personal  property  of  firm :  93  Ga.  612. 

Section  6. 

.     Homestead  Supplemented. 

$2865.  §5917.   (5215.)   Paragraph  1.   Supplemental  homestead.     The  appli- 

cant shall,  at  any  time,  have  the  right  to  supplement  his  exemption 
by  adding  to  an  amount  already  set  apart,  which  is  less  than  the 
whole  amount  of  exemption  herein  allowed,  a  sufficiency  to  make 
his  exemption  equal  to  the  whole  amount. 

Formerly  there  was  no  provision  for :  54  Ga.  515 ;  56/520.  But  an  exemp- 
tion of  personalty  could  be  supplemented  afterwards  by  a  homestead  of  realty  : 
61  Ga.  214,  526. 

This  does  not  authorize  supplementing  a  homestead  previously  taken  :  70 
Ga.  625. 

Section  7. 
Former  Homesteads  Preserved. 

§5918.  (5216.)  Paragraph  1.  Homesteads  heretofore  set  apart.  Home- 
steads and  exemptions  of  personal  property  which  have  been  hereto- 
fore set  apart  by  virtue  of  the  provisions  of  the  existing  Constitution 
of  this  State,  and  in  accordance  with  the  laws  for  the  enforcement 
thereof,  or  which  may  be  hereafter  so  set  apart,  at  any  time,  shall 
be  and  remain  valid  as  against  all  debts  and  liabilities  existing  at 
the  time  of  the  adoption  of  this  Constitution,  to  the  same  extent  that 
they  would  have  been  had  said  existing  Constitution  not  been  re- 
vised. 


1845  CONSTITUTION  OF  THE  STATE  OF  GEORGIA.     §§  5919-5921 

Prior  rights  to  exemption  preserved.    Sale  of  homestead.    Article  10. — Militia.    Militia  and  volunteers. 

Section  8. 
Prior  Rights  to  Exemption  Preserved. 

§5919.  (5217.)  Paragraph  1.  Vested  rights  protected.  Rights  which 
have  become  vested  under  previously  existing  laws  shall  not  be  af- 
fected by  anything  herein  contained.  In  all  cases  in  which  home- 
steads have  been  set  apart  under  the  Constitution  of  1868,  and  the 
laws  made  in  pursuance  thereof,  and  a  bona  fide  sale  of  such  property 
has  been  subsequently  made,  and  the  full  purchase  price  thereof  has 
been  paid,  all  right  of  exemption  in  such  property  by  reason  of  its 
having  been  so  set  apart,  shall  cease  in  so  far  as  it  affects  the  right 
of  the  purchaser.  In  all  such  cases  where  a  part  only  of  the  pur- 
chase price  has  been  paid,  such  transaction  shall  be  governed  by 
the  laws  now  of  force  in  this  State,  in  so  far  as  they  affect  the  rights 
of  the  purchaser,  as  though  said  property  had  not  been  set  apart. 

See  61  Ga.  469  ;  65/350. 

Deed  conveying  homestead  set  apart  under  Constitution  of  1868,  valid  :  65 
Ga.  537. 

Where  deed  to  secure  debt  superior  to  homestead  under  Constitution  of 
1868,  passed  title  thereto:  65  Ga.  537. 

Homestead  taken  before  this  Constitution  cannot  be  supplemented  after  it: 
70  Ga.  625. 

Section  9. 
Sale  of  Homestead. 

§5920.    (5218.)   Paragraph   1.    Sale   and  reinvestment   of  homestead.*2847' 
Parties  who  have  taken  a  homestead  of.  realty  under  the  Constitution 
of  1868  shall  have  the  right  to  sell  said  homestead  and  reinvest  the 
same,  by  order  of  the  judge  of  the  superior  courts  of  this  State. 

Law  formerly  as  to  sale  of:  55  Ga.  383. 

Though  prior  to  Constitution  of  1877  homestead  property  inalienable,  aider, 
since  :  78  Ga.  210. 

Sale  of  homestead  property  by  husband  and  wife  without  sanction  of  court, 
void  :  80  Ga.  330. 


ARTICLE   10. 

MILITIA. 


Section  1. 
Militia  and  Volunteers. 


§5921.   (5219.)   Paragraph  1.    Organization  of  militia.     A  well-reg-  $1094. 
ulated  militia  being  essential  to  the  peace  and  security  of  the  State, 
the  General  Assembly  shall  have  authority  to  provide  by  law  how 
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Article  11. — Counties  and  county  officers.    Counties. 


the  militia  of  this  State  shall  be  organized,  officered,  trained,  armed 
and  equipped;  and  of  whom  it  shall  consist. 

See  33  Ga.  Sup.  38. 

$1095.  §5922.   (5220.)    Par.   2.    Volunteers.     The  General  Assembly  shall 

have  power  to  authorize  the  formation  of  volunteer  companies,  and 
to  provide  for  their  organization  into  battalions,  regiments,  brigades, 
divisions  and  corps,  with  such  restrictions  as  may  be  prescribed  by 
law,  and  shall  have  authority  to  arm  and  equip  the  same. 

§5923.  (5221.)  Par.  3.  Pay  of  militia .  The  officers  and  men  of  the 
militia  and  volunteer  forces  shall  not  be  entitled  to  receive  any  pay, 
rations,  or  emoluments,  when  not  in  active  service  by  authority  of 
the  State. 


ARTICLE  11. 

COUNTIES  AND  COUNTY  OFFICERS. 


Section  1 . 
Counties. 

^e458792,  §5924.  (5222.)  Paragraph  1.  Counties  are  corporate  bodies.  Each 
county  shall  be  a  body  corporate,  with  such  powers  and  limitations 
as  may  be  prescribed  by  law.  All  suits  by  or  against  a  county  shall 
be  in  the  Dame  thereof;  and  the  metes  and  bounds  of  the  several 
counties  shall  remain  as  now  prescribed  by  law,  unless  changed  as 
hereinafter  provided. 

Each  county  separate  corporate  existence,  with  power  to  manage  its  own 
finances  :  69  Ga.  326. 

Suit  against  county  commissioners,  designed  as  against  county,  bad  ;  not 
amendable.  No  legislative  action  necessary  to  put  this  provision  into  opera- 
tion :  75  Ga.  782. 

Suit  by  commissioners  of  one  county  against  ordinary  of  another,  for  claim 
by  the  one  county  against  the  other,  demurrable :  85  Ga.  435. 

$29.  §5925.    (5223.)    Par.  2.  New  counties  not  allowed.     No  new  county 

shall  be  created. 
$882.  §5926.   (5224.)   Par.  3.   Change  of  county  lines.     County  lines  shall 

not  be  changed,  unless  under  the  operation  of  a  general  law  for  that 

purpose. 
$3»i.  §5927.   (5225.)    Par.  4.   Change  of  county -sites.     No  county-site  shall 

be  changed  or  removed,  except  by  a  two- thirds  vote  of  the  qualified 

voters  of  the  county,  voting  at  an  election  held  for  that  purpose, 

and  a  two-thirds  vote  of  the  General  Assembly. 

§5928.    (5226.)    Par.  5.   Dissolution  of  counties.     Any  county  may 

be  dissolved  and  merged  with  contiguous  counties,  by  a  two-thirds 
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County  officers.    Uniformity.  State  capital.    Article  12. — Laws  of  general  operation  in  force  in  this  State. 

vote  of  the  qualified  electors  of  such  county,  voting  at  an  election 
held  for  that  purpose. 

Section  2. 

County  Officers. 

§5929.  (5227.)  Paragraph  1.  County  officers.  The  county  officers Sgg. a». 
shall  be  elected  toy  the  qualified  voters  of  their  respective  counties, 
or  districts,  and  shall  hold  their  offices  for  two  years.  They  shall 
be  removed  on  conviction  for  malpractice  in  office,  and  no  person 
shall  be  eligible  to  any  of  the  offices  referred  to  in  this  paragraph, 
unless  he  shall  have  been  a  resident  of  the  county  for  two  years, 
and  is  a  qualified  voter. 

See  48  Ga.  137. 

Section  8. 

Uniformity  in  County  Offices. 

§5980.  (5228.)  Paragraph  1.  County  officers  to  be  uniform.  What-^42-5879- 
ever  tribunal,  or  officers,  may  hereafter  be  created  by  the  General 
Assembly  for  the  transaction  of  county  matters,  shall  be  uniform 
throughout  the  State,  and  of  the  same  name,  jurisdiction  and  reme- 
dies, except  that  the  General  Assembly  may  provide  for  the  appoint- 
ment of  commissioners  of  roads  and  revenues  in  any  county. 

See  commissioners  :  58  Ga.  512. 

Act  conferring  on  commissioners  of  roads  and  revenues  of  Fulton  county 
power  to  lay  out  new  militia  districts,  not  violative' of  this  provision:  67  Ga. 
254. 

Construing  together  this  section  and  section  5879,  acts  creating  boards  of 
commissioners  for  different  counties  need  not  be  uniform:  83  Ga.  270;  disap- 
proving 67  Ga.  254,  as  obiter. 

Section  4. 
State  Capital. 

§5931.   (5229.)   Paragraph  1.   Capital  in  Atlanta.      The  city  of  At-  $$1014,5944. 
lanta  shall  be  the  capital  of  the  State,  until  changed  by  the  same 
authority,  and  in  the  same  way,  that  is  provided  for  the  alteration 
of  this  Constitution. 


ARTICLE  12. 
the  laws  of  general  operation  in  force  in  this  state. 


Section   1. 
Laws  of  Force. 


§5932.   (5230.)   Paragraph  1.   Supreme  law,  what  is.      The  laws  of§i. 
general  operation  in  this  State  are — 
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Article  12. — The  laws  of  general  operation  in  force  in  this  State.    Laws  of  force. 

First,  as  the  supreme  law:    The  Constitution  of  the  United  States, 
the  laws  of  the  United  States  in  pursuance  thereof,  and  all  treaties 
made  under  the  authority  of  the  United  States. 
S1^-  §5933.   (5231.)    Par.  2.    Second  in  authority.     Second,  as  next  in 

authority  thereto:    This  Constitution. 

See  notes  to  section  in  margin. 

$i(3).  §5934.   (5232.)  Par.  3.   Third  in  authority .     Third,  in  subordination 

to  the  foregoing:  All  laws  now  of  force  in  this  State,  not  inconsist- 
ent with  this  Constitution,  and  the  ordinances  of  this  Convention, 
shall  remain  of  force  until  the  same  are  modified  or  repealed  by  the 
General  Assembly.  The  tax  acts  and  appropriation  acts  passed  by 
the  General  Assembly  of  1877,  and  approved  by  the  Governor  of  the 
State,  and  not  inconsistent  with  the  Constitution,  are  hereby  con- 
tinued in  force  until  altered  by  law. 

See  59  Ga.  258 ;  see  also  notes  to  section  in  margin. 
Cited:  71  Ga.  121. 

$$2,u.  §5935.   (5233.)  Par.  4.  Local  and  private  acts.     Local  and  private 

acts  passed  for  the  benefit  of  counties,  cities,  towns,  corporations, 
and  private  persons,  not  inconsistent  with  the  supreme  law,  nor  with 
this  Constitution,  and  which  have  not  expired  nor  been  repealed, 
shall  have  the  force  of  statute  law,  subject  to  judicial  decision  as  to 
their  validity  when  passed,  and  to  any  limitations  imposed  by  their 
own  terms. 

See  60  Ga.  140;  57/870;  66/223. 

As  to  when  general  law  repeals,  etc.,  local  law:  67  Ga.  319. 
Corporation  created  by  legislature  before  adoption  of  Constitution,  legally 
organized  after  power  to  create  was  vested  in  the  courts :  71  Ga.  121. 

^598-f30'  §5936.  (5234.)  Par.  5.  Vested  rights  secured.  All  rights,  privileges 
and  immunities  which  may  have  vested  in,  or  accrued  to,  any  person 
or  persons,  or  corporation,  in  his,  her  or  their  own  right,  or  in  any 
fiduciary  capacity,  under  and  in  virtue  of  any  act  of  the  General 
Assembly,  or  any  judgment,  decree  or  order,  or  other  proceeding  of 
any  court  of  competent  jurisdiction  in  this  State,  heretofore  ren- 
dered, shall  be  held  inviolate  by  all  courts  before  which  they  may  be 
brought  in  question,  unless  attacked  for  fraud. 

See  54  Ga.  606. 

Cited,  as  to  corporation  created  before  and  organized  after  the  Constitu- 
tion :  71  Ga.  122. 

§5937.  (5235.)  Par.  6.  Acts  of  courts  confirmed.  All  judgments,  de- 
crees, orders,  and  other  proceedings  of  the  several  courts  of  this  State, 
heretofore  made,  within  the  limits  of  their  several  jurisdictions,  are 
hereby  ratified  and  affirmed,  subject  only  to  reversal  by  motion  for 
a  new  trial,  appeal,  bill  of  review,  or  other  proceeding  in  conformity 
with  the  law  of  force  when  they  were  made. 
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Article  13.— Amendments  to  the  Constitution.    Constitution,  how  amended. 


Constitution  of  1877  did  not  affect  justice-court  cases  of  damages  to  realty, 
pending  on  appeal  at  time  of  its  adoption :  69  Ga.  577. 

§5938.  (5236.)  Par.  7.  Existing  officers.  The  officers  of  the  gov- 
ernment now  existing  shall  continue  in  the  exercise  of  their  several 
functions  until  their  successors  are  duly  elected  or  appointed,  and 
qualified;  but  nothing  herein  is  to  apply  to  any  officer  whose  office 
may  be  abolished  by  this  Constitution. 

§5939.  (5237.)  Par.  8.  Ordinances.  The  ordinances  of  this  Conven- ^5944"5948- 
tion  shall  have  the  force  of  laws  until  otherwise  provided  by  the 
General  Assembly,  except  the  ordinances  in  reference  to  submitting 
the  homestead  and  capital  question  to  a  vote  of  the  people,  which 
ordinances,  after  being  voted  on,  shall  have  the  effect  of  constitu- 
tional provisions. 


ARTICLE  13. 

AMENDMENTS   TO  THE   CONSTITUTION. 


Section  1. 
Constitution,  How  Amended. 

§5940.  (5238.)  Paragraph  1.  Constitution,  how  amended.  Any 
amendment  or  amendments  to  this  Constitution  may  be  proposed 
in  the  Senate  or  House  of  Representatives,  and  if  the  same  sha±i  be 
agreed  to  by  two-thirds  of  the  members  elected  to  each  of  the  two 
houses,  such  proposed  amendment  o  ^amendments  shall  be  entered 
on  their  journals,  with  the  yeas  and  nays  taken  thereon.  And  the 
General  Assembly  shall  cause  such  amendment  or  amendments  to 
be  published  in  one  or  more  newspapers  in  each  Congressional  dis- 
trict, for  two  months  previous  to  the  time  of  holding  the  next  gen- 
eral election,  and  shall  also  provide  for  a  submission  of  such  proposed 
amendment  or  amendments  to  the  people  at  said  next  general  elec- 
tion, and  if  the  people  shall  ratify  such  amendment  or  amendments 
by  a  majority  of  the  electors  qualified  to  vote  for  members  of  the 
General  Assembly,  voting  thereon,  such  amendment  or  amend- 
ments shall  become  a  part  of  this  Constitution.  When  more  than 
one  amendment  is  submitted  at  the  same  time,  they  shall  be  so  sub- 
mitted as  to  enable  the  electors  to  vote  on  each  amendment  sepa- 
rately. 

§5941.  (5239.)  Par.  2.  Convention,  how  called.  No  convention  of 
the  people  shall  be  called  by  the  General  Assembly  to  revise,  amend, 
or  change  this  Constitution,  unless  by  the  concurrence  of  two-thirds 
of  all  the  members  of  each  house  of  the  General  Assembly.  The 
representation  in  said  convention  shall  be  based  on  population  as 
near  as  practicable. 
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Article  13. — Amendments  to  the  Constitution.    Constitution,  how  ratified. 


Section  2. 
Constitution,  How  Ratified. 

§5942.  (5240.)  Paragraph  1.  Constitution,  how  ratified.  The  Con- 
stitution shall  be  submitted  for  ratification  or  rejection  to  the  elect- 
ors of  the  State,  at  an  election  to  be  held  on  the  first  Wednesday  in 
December,  one  thousand  eight  hundred  and  seventy-seven,  in  the 
several  election  districts  of  this  State,  at  which  election  every  per- 
son shall  be  entitled  to  vote  who  is  entitled  to  vote  for  the  members 
of  the  General  Assembly  under  the  Constitution  and  laws  of  force 
at  the  date  of  such  election;  said  election  to  be  held  and  conducted 
as  is  now  provided  by  law  for  holding  elections  for  members  of  the 
General  Assembly.  All  persons  voting  at  said  election  in  favor  of 
adopting  the  Constitution,  shall  write  or  have  printed  on  their  bal- 
lots the  words  "For  Ratification,"  and  all  persons  opposed  to  the 
adoption  of  this  Constitution,  shall  write  or  have  printed  on  their 
ballots  the  words  "Against  Ratification." 

§5943.  (5241.)  Par.  2.  Consolidation  of  votes.  The  votes  cast  at 
said  election  shall  be  consolidated  in  each  of  the  counties  of  this 
State,  as  is  now  required  by  law  in  elections  for  members  of  the  Gen- 
eral Assembly,  and  returns  thereof  made  to  the  Governor;  and 
should  a  majority  of  all  the  votes  cast  at  said  election  be  in  favor  of 
ratification,  he  shall  declare  the  said  Constitution  adopted,  and 
make  proclamation  of  the  result  of  said  election  by  publication  in 
one  or  more  newspapers  in  each  Congressional  district  of  the  State, 
but  should  a  majority  of  the  votes  cast  be  against  ratification,  he 
shall  in  the  same  manner  proclaim  the  said  Constitution  rejected. 

C.  J.  JENKINS, 
James  Cooper  Nisbet,  President. 

Secretary. 
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State  capital.    Homestead. 


ORDINANCES. 


STATE  CAPITAL. 

§5944.   Be  it  ordained  by  the  people  of  Georgiain  convention  assembled: 

1.  That  the  question  of  the  location  of  the  capital  of  this   State  $$5939< 5931- 
be  kept  out  of  the  Constitution  to  be  adopted  by  this  Convention. 

2.  That  at  the  first  general  election  hereafter  held  for  the  mem- 
bers of  the  General  Assembly,  every  voter  may  indorse  on  his  ballot 
"Atlanta"  or  "Milledgeville,"  and  the  one  of  these  places  receiving 
the  largest  number  of  votes,  shall  be  the  capital  of  the  State  until 
changed  by  the  same  authority  and  in  the  same  way  that  may  be 
provided  for  the  alteration  of  the  Constitution  that  may  be  adopted 
by  the  Convention,  whether  said  Constitution  be  ratified  or  rejected. 
And  that  every  person  entitled  to  vote  for  members  of  the  General 
Assembly,  under  the  present  Constitution  and  laws  of  this  State, 
shall  be  entitled  to  vote  under  this  ordinance;  and,  in  the  event  of 
the  rejection  of  said  Constitution,  shall  [should]  a  majority  of  votes 
cast  be  in  favor  of  Milledgeville,  then  this  provision  to  operate  and 
take  effect  as  an  amendment  to  the  present  Constitution. 


HOMESTEAD. 


§5945.  Be  it  ordained  by  the  people  of  Georgia  in  convention  assembled, 
and  it  is  hereby  ordained  by  authority  of  the  same: 

1.  That  the  Article  adopted  by  the  Convention  on  the  subject  of  $5»3e. 
homestead  and  exemptions  shall  not  form  a  part  of  this  Constitu- 
tion, except  as  hereinafter  provided. 

2.  At  the  election  held  for  the  ratification  or  rejection  of  this 
Constitution,  it  shall  be  lawful  for  each  voter  to  have  written  or 
printed  on  his  ballot  the  words  "Homestead  of  1877,"  or  the  words 
"Homestead  of  1868." 

3.  In  the  event  that  a  majority  of  the  ballots  so  cast  have  in- 
dorsed upon  them  the  words  "Homestead  of  1877,"  then  said  Arti- 
cle, so  adopted  by  this  Convention,-  shall  form  a  part  of  the  Consti- 
tution submitted,  if  the  same  is  ratified;  but  in  event  that  said 
Constitution,  so  submitted,  shall  not  be  ratified,  then  the  Article  on 
homestead  and  exemptions,  so  adopted  as  aforesaid  by  this  Conven- 
tion, shall  supersede  Article  Seventh  of  the  Constitution  of  1868  on 
the  subject  of  homestead  and  exemptions,  and  form  a  part  of  this 
Constitution. 


"These  ordinances  of  the  convention  of  1877  are  inserted  for  reference. 
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Judicial  circuits.    Signing  and  ratification.    Void  bonds  not  to  be  paid. 

4.  If  a  majority  of  the  ballots  so  cast  as  aforesaid,  shall  have 
indorsed  upon  them  the  words  "Homestead  of  1868,"  then  Article 
Seventh  of  the  Constitution  of  1868  shall  supersede  the  Article  on 
homestead  and  exemptions  adopted  by  this  Convention,  and  shall 
be  incorporated  in  and  form  [a  part]  of  the  Constitution  so  sub- 
mitted and  ratified. 


JUDICIAL  CIRCUITS. 

$§4339,5939.  §5946.  There  shall  be  sixteen  judicial  circuits  in  this  State,  and  it 
shall  be  the  duty  of  the  General  Assembly  to  organize  and  propor- 
tion the  same  in  such  manner  as  to  equalize  the  business  and  labor 
of  the  judges  in  said  several  circuits,  as  far  as  may  be  practicable. 
But  the  General  Assembly  shall  have  power  hereafter  to  reorganize, 
increase,  or  diminish  the  number  of  circuits:  Provided,  however,  that 
the  circuits  shall  remain  as  now  organized,  until  changed  by  law. 

Cited:  70  Ga.  395. 


SIGNING  AND  RATIFICATION. 

§5947.  Be  it  ordained  by  the  people  of  Georgia  in  convention  assembled: 

1.  That  the  Constitution  as  adopted  and  revised  be  enrolled  and 
signed  by  the  officers  and  members  of  this  Convention. 

2.  That  the  Governor  shall  issue  his  proclamation,  ordering  an 
election  for  members  of  the  General  Assembly,  and  a  vote  upon  the 
ratification  or  rejection  of  this  Constitution,  as  therein  provided, 
and  a  vote  upon  the  capital  and  homestead  questions,  as  provided 
by  the  ordinances  of  this  Convention. 

Read  and  adopted  in  Convention,  August  25th,  1877. 

Attest:  C.  J.  JENKINS, 

James  Cooper  Nisbet  President  Constitutional  Convention. 

Secretary. 


VOID  BONDS  NOT  TO  BE  PAID. 

§§898.  §5948.   Constitutional  amendment  declaring  bonds  void.     Neither  the 

General  Assembly  nor  any  other  authority  or  officer  of  this  State 
shall  ever  have  power  to  pay  or  recognize  as  legal,  or  in  any  sense 
valid  or  binding  upon  the  State,  any  direct  bonds,  or  currency  bonds, 
gold  bonds,  or  the  State's  alleged  guaranty  or  indorsement  of  any 
railroad  bonds,  or  any  other  bonds,  guaranties  or  indorsements  here- 
tofore declared  to  be  illegal,  fraudulent  or  void,  by  act  or  resolution 
of  the  legislature  of  the  State,"  or  that  may  be  declared  illegal, 
fraudulent  or  void  by  act  or  resolution  of  the  legislature  originating 
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Void  bonds  not  to  be  paid. 

this  amendment,  viz.:  The  State  gold  bonds  issued  under  the  Act  of 
October  17th,  1870,  in  aid  of  the  Brunswick  and  Albany  Railroad 
Company;  the  currency  bonds  issued  under  the  Act  of  August  27th,  ^f^1877' 
1870;  the  quarterly  gold  bonds  issued  under  the  Act  of  September 
15th,  1870,  which  are  enumerated  in  the  Act  of  August  23d,  1872; 
the  indorsement  of  the  State  upon  the  bonds  of  the  Brunswick  and 
Albany  Railroad  Company,  made  under  the  Act  of  March  18th,  1869; 
the  indorsement  of  the  State  upon  the  bonds  of  the  Cartersville  and  Ai;t|71875' 
Van  Wert  Railroad  Company,  and  of  the  Cherokee  Railroad  Company; 
the  indorsement  of  the  State  upon  the  bonds  of  the  Bainbridge, 
Cuthbert  and  Columbus  Railroad  Company;  and  all  other  bonds, 
guaranties,  or  indorsements  declared  illegal,  fraudulent,  or  void,  as 
herein  provided.  Nor  shall  any  General  Assembly  ever  have  power 
to  provide  for  the  reindorsement  of  such  railroad  bonds,  or  to  place 
the  State's  guaranty  upon  the  same;  or  to  provide  for  the  indorse- 
ment or  guaranty  by  the  State  of  any  new  bonds  issued  in  lieu  of, 
or  to  pay  off  or  retire,  such  railroad  bonds,  by  any  railroad  com- 
pany; or  to  issue  bonds  of  the  State  to  such  railroad  companies,  or 
other  persons  in  payment,  or  in  lieu  of  such  indorsed  bonds,  or  other 
bonds  herein  declared  illegal;  or  to  lend  the  aid  or  credit  of  the 
State  by  any  act,  resolution,  or  law,  to  such  railroad  companies,  or 
to  other  incorporated  companies  or  persons  acquiring  or  succeed- 
ing to  the  rights  and  franchises  of  said  companies;  or  to  buy  the 
railroads  of  such  companies;  or  to  submit  the  question  of  the  liabil- 
ity of  the  State  upon  any  of  the  bonds  or  indorsements  upon  bonds, 
or  other  guaranty  herein  declared  illegal,  fraudulent,  and  void,  or 
upon  any  claim  for  money  advanced  upon  said  bonds,  indorsements, 
or  guaranties,  or  expended  by  said  companies  or  other  person  in 
and  about  the  construction  of  said  railroads,  to  the  decision  of  any 
court,  tribunal,  or  person  whatever;  or  to  pay,  assume,  or  secure, 
directly  or  indirectly,  by  any  act,  resolution,  or  law,  any  money 
advanced,  or  claimed  to  have  been  advanced  on  the  bonds,  indorse- 
ments, or  guaranties  herein  declared  invalid. 

The  foregoing  is  the  amendment  ratified  on  the  first  day  of  May,  1877. 
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Proclamation  of  ratification  of  Constitution. 


GOVERNOR'S  PROCLAMATION. 


December  21st,  1877 


§5949.  STATE  OP  GEORGIA. 

Whereas,  a  convention  of  the  people  of  the  State  of  Georgia  did 
assemble  at  the  capital  on  the  eleventh  day  of  July  last;  and  whereas, 
the  said  convention  did  revise  the  Constitution  of  the  State  and  pro- 
vide that  the  proposed  new  Constitution  be  submitted  to  the  people 
for  ratification  or  rejection;  and  whereas,  the  said  convention,  by 
ordinances,  provided  that  the  people  should  vote  separately  on  the 
question  of  the  location  of  the  capital  at  Atlanta  or  Milledgeville, 
and  also  on  the  adoption  of  the  homestead  of  1868  or  the  homestead 
of  1877: 

And  whereas,  on  the  first  Wednesday  in  December,  the  present 
month,  an  election  was  held  in  conformity  with  the  law  prescribed 
by  the  convention,  and  the  vote  cast  by  the  citizens  of  the  State  was, 
for  ratification  110,442,  and  against  ratification  40,947,  being  a  ma- 
jority of  69,495  votes  for  the  ratification  of  the  Constitution.  The 
vote  cast  for  the  location  of  the  capital  was,  for  Atlanta  99,147,  and 
for  Milledgeville  55,201,  being  a  majority  of  43,946  votes  for  At- 
lanta. The  vote  cast  for  the  adoption  of  a  homestead  was,  for  the 
homestead  of  1877  94,722,  and  for  the  homestead  of  1868  52,000, 
being  a  majority  of  42,722  votes  for  the  homestead  of  1877: 

Now,  therefore,  I,  Alfred  H.  Colquitt,  Governor  and  Commander- 
in-chief  of  the  State  of  Georgia,  do  issue  this  my  proclamation,  de- 
claring that  the  Constitution  adopted  by  the  convention  at  Atlanta, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
seven,  is  ratified  by  the  people  of  the  State  of  Georgia,  and  is  now  the 
Constitution  of  the  State.  Also,  that  Atlanta  is  declared  to  be  the 
capital  of  the  State  of  Georgia.  And  that  the  Article  adopted  by  the 
convention  on  the  subject  of  the  homestead  forms  a  part  of  the  new 
Constitution. 

Given  under  my  hand  and  the  great  seal  of  the  State,  at  the  cap- 
itol  in  Atlanta,  this  twenty-first  day  of  December,  in  the  year 
of  our  Lord  one  thousand  eight   hundred  and  seventy-seven. 

By  the  Governor:  ALFRED  H.  COLQUITT. 

N.  C.  Barnett, 

Secretary  of  State. 


1855  CONSTITUTION  OF  THE  UNITED  STATES.     §§5950-5952 


Preamble.    Article  1. — Legislative  department. 


CONSTITUTION  OF  THE  UNITED 

STATES, 

As  Adopted  in  Convention,  by  the  Unanimous  Consent  of  the  States  Pres- 
ent, on  the  17th  Day  op  September,  in  the  Year  op  Our  Lord, 
1787,  and   op  the  Independence  of  the  United  States  op 
America,  the   Twelfth  ;  With  the    Amendments 
Subsequently  Made  to  the  Same. 


PREAMBLE. 


We,  the  people  of  the  United  States,  in  order  to  form  a  more  per- 
fect union,  establish  justice,  insure  domestic  tranquillity,  provide  for 
the  common  defense,  promote  the  general  welfare,  and  secure  the 
blessings  of  liberty  to  ourselves  and  our  posterity,  do  ordain  and  es- 
tablish this  Constitution  for  the  United  States  of  America. 


Article  1. — Legislative  Department . 

Article  2. — Executive  Department. 

Article  8. — Judicial  Department. 

Article  4. — Relative  Rights  of  States. 

Article  5. — Amendments,  How  Made. 

Article  6. — Miscellaneous  Provisions. 

Article  7. — Ratifications. 

Article  8. — Amendments. 


ARTICLE  1. 

legislative  department. 
Section  1. 
§5950.   (5242.)    [1.]    Legislative  powers.  All  legislative  power  herein 
granted  shall  be  vested  in  a  Congress  of  the  United  States,  which 
shall  consist  of  a  Senate  and  House  of  Representatives. 

Section  2. 
§595 1 .  ( 5243 . )  [  1 . ]  Members  of  House  of  Representatives ,  how  chosen . 
The  House  of  Representatives  shall  be  composed  of  members  chosen 
every  second  year  by  the  people  of  the  several  States;  and  the  elect- 
ors in  each  State  shall  have  the  qualifications  requisite  for  electors 
of  the  most  numerous  branch  of  the  State  legislature. 

§5952.   (5244.)    [2.]    Qualification  of  members  of  House  of  Representa- 
tives.   No  person  shall  be  a  representative  who  shall  not  have  attained 
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to  the  age  of  twenty-five  years,  and  been  seven  years  a  citizen  of  the 
United  States;  and  who  shall  not,  when  elected,  be  an  inhabitant  of 
that  State  in  which  he  shall  be  chosen. 

§5953.  (5245.)  [3.]  Apportionment  of  representatives.  Representatives 
and  direct  taxes  shall  be  apportioned  among  the  several  States  which 
may  be  included  within  this  Union,  according  to  their  respective 
numbers,  which  shall  be  determined  by  adding  to  the  whole  number 
of  free  persons,  including  those  bound  to  service  for  a  term  of  years, 
and  excluding  Indians  not  taxed,  three-fifths  of  all  other  persons. 
The  actual  enumeration  shall  be  made  within  three  years  after  the 
first  meeting  of  the  Congress  of  the  United  States,  and  within  every 
subsequent  term  of  ten  years,  in  such  manner  as  they  shall  by  law 
direct.  The  number  of  representatives  shall  not  exceed  one  for 
every  thirty  thousand,  but  each  State  shall  have  at  least  one  repre- 
sentative; and  until  such  enumeration  shall  be  made,  the  State  of 
New  Hampshire  shall  be  entitled  to  choose  three;  Massachusetts, 
eight;  Rhode  Island  and  Providence  Plantations,  one;  Connecticut, 
five;  New  York,  six;  New  Jersey,  four;  Pennsylvania,  eight;  Dela- 
ware, one;  Maryland,  six;  Virginia,  ten;  North  Carolina,  five;  South 
Carolina,  five;  and  Georgia,  three. 

§5954.  (5246.)  [4.]  Vacancies,  hoiv  filled.  When  vacancies  happen 
in  the  representation  from  any  State,  the  executive  authority  there- 
of shall  issue  writs  of  election  to  fill  such  vacancies. 

§5955.  (5247.)  [5.]  House  of  Representatives;  powers.  The  House  of 
Representatives  shall  choose  their  speaker  and  other  officers,  and 
shall  have  the  sole  power  of  impeachment. 

Section  3. 

§5956.  (5248.)  [1.]  Senate,  how  chosen.  The  Senate  of  the  United 
States  shall  be  composed  of  two  senators  from  each  State,  chosen  by 
the  legislature  thereof,  for  six  years,  and  each  senator  shall  have 
one  vote. 

§5957.  (5249.)  [2.]  Senators  classed.  Immediately  after  they  shall 
be  assembled  in  consequence  of  the  first  election,  they  shall  be  di- 
vided, as  equally  as  may  be,  into  three  classes.  The  seats  of  the 
senators  of  the  first  class  shall  be  vacated  at  the  expiration  of  the 
second  year,  of  the  second  class  at  the  expiration  of  the  fourth  year, 
and  of  the  third  class  at  the  expiration  of  the  sixth  year,  so  that 
one-third  may  be  chosen  every  second  year;  and  if  vacancies  hap- 
pen, by  resignation  or  otherwise,  during  the  recess  of  the  legislature 
of  any  State,  the  executive  thereof  may  make  temporary  appoint- 
ments until  the  next  meeting  of  the  legislature,  which  shall  then 
fill  such  vacancies. 

§5958.  (5250.)  [3.]  Senators'  qualification.  No  person  shall  be  a 
senator  who  shall  not  have  attained  to  the  age  of  thirty  years,  and 
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been  nine  years  a  citizen  of  the  United  States,  and  who  shall  not, 
when  elected,  be  an  inhabitant  of  that  State  for  which  he  shall  be 
chosen. 

§5959.  (5251.)  [4.]  Vice-President.  The  Vice-President  of  the 
United  States  shall  be  president  of  the  Senate,  but  shall  have  no 
vote  unless  they  be  equally  divided. 

§5960.  (5252.)  [5.]  Senate  to  choose  officers.  The  Senate  shall  choose 
their  other  officers,  and  also  a  president  pro  tempore  in  the  absence 
of  the  Vice-President,  or  when  he  shall  exercise  the  office  of  Presi- 
dent of  the  United  States. 

§5961.  (5253.)  [6.]  Try  impeachments.  The  Senate  shall  have  the 
sole  power  to  try  all  impeachments;  when  sitting  for  that  purpose 
they  shall  be  on' oath  or  affirmation.  When  the  President  of  the 
United  States  is  tried,  the  Chief  Justice  shall  preside;  and  no  person 
shall  be  convicted  without  the  concurrence  of  two-thirds  of  the 
members  present. 

§5962.  (5254.)  [7.]  Judgment  on,  impeachment.  Judgment  in  cases 
of  impeachment  shall  not  extend  further  than  to  removal  from  office, 
and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust  or 
profit,  under  the  United  States;  but  the  party  convicted  shall  never- 
theless be  liable  and  subject  to  indictment,  trial,  judgment  and 
punishment  according  to  law. 

Section  4. 

§5968.  (5255.)  [1.]  Elections,  how  held.  The  times,  places,  and  man- 
ner of  holding  elections  for  senators  and  representatives  shall  be 
prescribed  in  each  State  by  the  legislature  thereof;  but  the  Congress 
may  at  any  time,  by  law,  make  or  alter  such  regulations,  except  as 
to  the  places  of  choosing  senators. 

§5964.  (5256.)  [2.]  Congress  assemble  annually.  The  Congress  shall 
assemble  at  least  once  in  every  year,  and  such  meeting  shall  be  on 
the  first  Monday  in  December,  unless  they  shall,  by  law,  appoint  a 
different  day. 

Section  5. 

§5965.  (5257.)  [1.]  Elections,  how  judged.  Each  house  shall  be  the 
judge  of  the  elections,  returns  and  qualifications  of  its  own  members; 
and  a  majority  of  each  shall  constitute  a  quorum  to  do  business; 
but  a  smaller  number  may  adjourn  from  day  to  day,  and  may  be 
authorized  to  compel  the  attendance  of  absent  members,  in  such 
manner  and  under  such  penalties  as  each  house  may  provide. 

§5966.  (5258.)  [2.]  Rides.  Each  house  may  determine  the  rules  of 
its  proceedings,  punish  its  members  for  disorderly  behavior,  and, 
with  the  concurrence  of  two-thirds,  expel  a  member. 

§5967.  (5259.)  [3.]  Journals  of  each  house.  Each  house  shall  keep 
a  journal  of  its  proceedings,  and  from  time  to  time  publish  the  same, 
117 


§§5968-5972     CONSTITUTION  OF  THE  UNITED  STATES.  1858 


Article  1.— Legislative  department. 


excepting  such  parts  as  may,  in  their  judgment,  require  secrecy;  and 
the  yeas  and  nays  of  the  members  of  either  house,  on  any  question, 
shall,  at  the  desire  of  one-fifth  of  those  present,  be  entered  on  the 
journal. 

§5968.  (5260.)  [4.]  Adjournment.  Neither  house,  during  the  session 
of  Congress,  shall,  without  the  consent  of  the  other,  adjourn  for 
more  than  three  days,  nor  to  any  other  place  than  that  in  which  the 
two  houses  shall  be  sitting. 

Section  6. 

§5969.  (5261.)  [1.]  Compensation.  The  senators  and  representa- 
tives shall  receive  a  compensation  for  their  services,  to  be  ascertained 
by  law,  and  paid  out  of  the  treasury  of  the  United  States.  They 
shall,  in  all  cases,  except  treason,  felony,  and  breach  of  the  peace, 
be  privileged  from  arrest  during  their  attendance  at  the  session  of 
their  respective  houses,  and  in  going  to  and  returning  from  the  same; 
and  for  any  speech  or  debate  in  either  house  they  shall  not  be  ques- 
tioned in  any  other  place. 

§5970.  (5262.)  [2.]  Members  not  eligible  to  office.  No  senator  or  rep- 
resentative shall,  during  the  time  for  which  he  was  elected,  be  ap- 
pointed to  any  civil  office  under  the  authority  of  the  United  States, 
which  shall  have  been  created,  or  the  emoluments  whereof  shall  have 
been  increased,  during  such  time;  and  no  person  holding  any  office 
under  the  United  States  shall  be  a  member  of  either  house  during 
his  continuance  in  office. 

Section  7. 

§5971.  (5263.)  [1.]  Revenue  bills.  All  bills  for  raising  revenue  shall 
originate  in  the  House  of  Representatives;  but  the  Senate  may  pro- 
pose or  concur  with  amendments,  as  on  other  bills. 

§5972.  (5264.)  [2.]  Passing  bills.  Every  bill  which  shall  have  passed 
the  House  of  Representatives  and  the  Senate  shall,  before  it  become 
a  law,  be  presented  to  the  President  of  the  United  States.  If  he 
approve,  he  shall  sign  it,  but  if  not,  he  shall  return  it,  with  his  ob- 
jections, to  that  house  in  which  it  shall  have  originated,  who  shall 
enter  the  objections  at  large  on  their  journal,  and  proceed  to  recon- 
sider it.  If  after  such  reconsideration  two-thirds  of  that  house 
shall  agree  to  pass  the  bill,  it  shall  be  sent,  together  with  the  ob- 
jections, to  the  other  house,  by  which  it  shall  likewise  be  recon- 
sidered; and  if  approved  by  two-thirds  of  that  house,  it  shall 
become  a  law.  But,  in  all  such  cases,  the  votes  of  both  houses  shall 
be  determined  by  yeas  and  nays;  and  the  names  of  the  persons  vot- 
ing for  or  against  the  bill  shall  be  entered  on  the  journal  of  each 
house  respectively.  If  any  bill  shall  not  be  returned  by  the  Presi- 
dent within   ten  days  (Sundays  excepted)   after  it  shall  have  been 
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presented  to  him,  the  same  shall  be  a  law,  in  like  manner  as  if  he 
had  signed  it,  unless  the  Congress,  by  their  adjournment,  prevent  its 
return,  in  which  case  it  shall  not  be  a  law. 

§5973.  (5265.)  [3.]  Resolutions,  etc.,  how  passed.  Every  order,  reso- 
lution, or  vote,  to  which  the  concurrence  of  the  Senate  and  House  of 
Representatives  may  be  necessary  (except  on  a  question  of  adjourn- 
ment), shall  be  presented  to  the  President  of  the  United  States; 
and,  before  the  same  shall  take  effect,  shall  be  approved  by  him,  or, 
being  disapproved  by  him,  shall  be  repassed  by  two-thirds  of  the 
Senate  and  House  of  Representatives,  according  to  the  rules  and 
limitations  prescribed  in  the  case  of  a  bill. 

Section  8. 

§5974.    (5266.)   Powers  of  Congress.  The  Congress  shall  have  power — 

1.  Taxes.  To  lay  and  collect  taxes,  duties,  imposts,  and  excises; 
to  pay  the  debts  and  provide  for  the  common  defense  and  general 
welfare  of  the  United  States;  but  all  duties,  imposts,  and  excises 
shall  be  uniform  throughout  the  United  States: 

2.  Loans.     To  borrow  money  on  the  credit  of  the  United  States: 

3.  Commerce.  To  regulate  commerce  with  foreign  nations,  and 
among  the  several  States,  and  with  the  Indian  tribes: 

Wharves  on  navigable  rivers :  4  Ga.  26. 

License  as  prerequisite  to  peddling,  where  interstate  commerce  involved, 
unconstitutional:  84  Ga.  754. 

Dealing  in  futures  not  protected  by  interstate-commerce  law :  86  Ga.  246. 

Where  by  mistake  rate  charged  less  than  interstate-commerce  Act  allowed, 
carrier  could  correct  same  on  discovery  and  enforce  payment  of  full  rate,  as 
condition  of  delivering  goods:  94  Ga.  775. 

Telegraph  penalty  law  constitutional :  90  Ga.  254. 

Sunday  freight-train  prohibited  is  not  regulation  of  commerce.  Prohibited 
in  exercise  of  police  power:  90  Ga.  396. 

Whether  violates  interstate-commerce  clause  United  States  Constitution, 
as  to  telegrams  sent  into  Georgia  from  another  State :  90  Ga.  254 ;  93/352,  353. 

Not  prohibit  legislature  imposing  penalty  on  telegraph  company,  for  negli- 
gence within  limits  of  State,  in  dealing  with  interstate  messages  :  94  Ga.  436  ; 
95/194 ;  95  Ga.  194,  cited  as  controlling  95  Ga.  526. 

Eecovery  of  penalty  from  telegraph  company  for  negligence  in  delivering 
message  in  Georgia  from  another  State,  not  violate  this  provision:  95  Ga.  806. 

4.  Naturalization,  etc.  To  establish  an  uniform  rule  of  naturaliza- 
tion, and  uniform  laws  on  the  subject  of  bankruptcies,  throughout 
the  United  States: 

5.  Coins,  xv eights,  and  measures .  To  coin  money,  regulate  the  value 
thereof,  and  of  foreign  coin,  and  fix 'the  standard  of  weights  and 
measures : 

6.  Punish  counterfeiting .  To  provide  for  the  punishment  of  coun- 
terfeiting the  securities  and  current  coin  of  the  United  States: 
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7.  Post-offices,  etc.     To  establish  post-offices  and  post-roads: 

8.  Science  and  arts.  To  promote  the  progress  of  science  and  useful 
arts,  by  securing,  for  limited  times,  to  authors  and  inventors  the  ex- 
clusive right  to  their  respective  writings  and  discoveries: 

9.  Courts,  etc.  To  constitute  tribunals  inferior  to  the  Supreme 
Court;  to  define  and  punish  piracies  and  felonies  committed  on  the 
high  seas,  and  offenses  against  the  law  of  nations: 

10.  Declare  war.  To  declare  war,  grant  letters  of  marque  and  re- 
prisal, and  make  rules  concerning  captures  on  land  and  water: 

11.  Raise  armies.  To  raise  and  support  armies  (but  no  appropri- 
ation of  money  to  that  use  shall  be  for  a  longer  term  than  two 
years) : 

12.  Navy.     To  provide  and  maintain  a  navy: 

18.  Military  law.  To  make  rules  for  the  government  and  regula- 
tion of  the  land  and  naval  forces: 

14.  Call  out  the  militia.  To  provide  for  calling  forth  the  militia 
to  execute  the  laws  of  the  Union,  to  suppress  insurrections,  and  repel 
invasions: 

15.  Organize  militia.  To  provide  for  organizing,  arming  and  dis- 
ciplining the  militia,  and  for  governing  such  part  of  them  as  may 
be  employed  in  the  service  of  the  United  States;  reserving  to  the 
States  respectively  the  appointment  of  the  officers,  and  the  authority 
of  training  the  militia,  according  to  the  discipline  prescribed  by 
Congress: 

16.  Exclusive  jurisdiction.  To  exercise  exclusive  legislation,  in  all 
cases  whatsoever,  over  such  district  (not  exceeding  ten  miles  square) 
as  may,  by  cession  of  particular  States  and  the  acceptance  of  Con- 
gress, become  the  seat  of  government  of  the  United  States,  and  to 
exercise  like  authority  over  all  places  purchased  by  the  consent  of 
the  legislature  of  the  State  in  which  the  same  shall  be,  for  the  erec- 
tion of  forts,  magazines,  arsenals,  dockyards,  and  other  needful  build- 
ing:    And, 

17.  Laws  necessary,  etc.  To  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the  foregoing  powers,  and  all 
other  powers  vested  by  this  Constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  officer  thereof. 

Section  9. 

§5975.  (5267.)  [1.]  Importation  of  slaves  after  1808.  The  migration 
or  importation  of  such  persons  as  any  of  the  States  now  existing  shall 
think  proper  to  admit,  shall  not  be  prohibited  by  the  Congress  prior 
to  the  year  eighteen  hundred  and  eight;  but  a  tax  or  duty  may  be 
imposed  on  such  importation,  not  exceeding  ten  dollars  for  each 
person. 
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§5976.    (5268.)    [2.]   Habeas  corpus.     The  privilege  of   the  writ  of 
habeas  corpus  shall  not  be  suspended,  unless  when,  in  cases  of  rebel- 
lion or  invasion,  the  public  safety  may  require  it. 
•   §5977.  (5269.)   [3.]  Attainder.  No  bill  of  attainder,  or  ex  post  facto 
law,  shall  be  passed. 

Date  of  contract,  not  breach,  is  the  material  matter  in  contest  with  home- 
stead right  under  Constitution  of  Georgia,  1868:  61  Ga.  395. 

Where  one  became  guardian  prior  to  Constitution  of  1868,  and  after  1868 
received  ward's  property,  judgment  against  bond  superior  to  homestead 
granted  wife  :  73  Ga.  128. 

See  notes  to  section  5982. 

§5978.  (5270.)  [4.]  Tax.  No  capitation  or  other  direct  tax  shall  be 
laid,  unless  in  proportion  to  the  census  or  enumeration  hereinbefore 
directed  to  be  taken. 

§5979.  (5271.)  [5.]  No  exportation  duty.  No  tax  or  duty  shall  be 
laid  on  articles  exported  from  any  State.  No  preference  shall  be 
given  by  any  regulation  of  commerce  or  revenue  to  the  ports  of  one 
State  over  those  of  another;  nor  shall  vessels  bound  to  or  from 
one  State,  be  obliged  to  enter,  clear,  or  pay  duties  in  another. 

Notes  to  section  5974,  paragraph  3. 

§5980.  (5272.)  [6.]  Money,  how  drawn.  No  money  shall  be  drawn 
from  the  treasury  but  in  consequence  of  appropriations  made  by  law; 
and  a  regular  statement  and  account  of  the  receipts  and  expendi- 
tures of  all  public  money  shall  be  published  from  time  to  time. 

§5981.  (5273.)  [7.]  Titles  of 'nobility  not  allowed.  No  title  of  nobility 
shall  be  granted  by  the  United  States;  and  no  person  holding  any 
office  of  profit  or  trust  under  them,  shall,  without  the  consent  of  the 
Congress,  accept  of  any  present,  emolument,  office,  or  title  of  any 
kind  whatever,  from  any  king,  prince,  or  foreign  state. 

Section  10. 

§5982.  (5274.)  [1.]  Limitations  of  the  powers  of the.  individual  States.  mo2>5m- 
No  State  shall  enter  into  any  treaty,  alliance,  or  confederation; 
grant  letters  of  marque  and  reprisal;  coin  money;  emit  bills  of 
credit;  make  anything  but  gold  and  silver  coin  a  tender  in  payment 
of  debts;  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impairing 
the  obligation  of  contracts;   or  grant  any  title  of  nobility. 

Prohibition  against  treaty,  construed :  14  Ga.  327.  Ex  post  facto  laws,  de- 
fined: 4Ga.  209;  16/102;  44/420.  Bills  of  credit:  7  Ga,  84;  11/346;  35/330. 
Obligation  of  contracts  :  Note  to  section  6  of  Code. 

See  notes  to  sections  6  and  5730. 

Act  of  March  2d,  1875,  requiring  registration,  etc.,  of  past  matured  bonds, 
does  not  repudiate  bonds,  take  away  remedy,  nor  impair  obligation  of  con- 
tracts:  68  Ga.  711,  716. 

Homestead  acts  void  as  against  obligations  incurred  prior  to  Constitution  of 


§§5983-5985     CONSTITUTION  OF  THE  UNITED  STATES.  1862 

Article  2. — Executive  department. 


1868.  Applied  where  attorney  received  claim  prior  to  1868  and  collected  it  after 
said  year:  50  Ga.  81  ;  69/186. 

Date  of  contract,  not  breach,  governs :  69  Ga.  188 ;  see  also  54  Ga.  551 ; 
61/395;  63/162. 

Exemption  of  personalty  not  valid  for  more  than  $1,000,  as  against  debt 
antedating  Constitution  of  1877.  So  also  as  to  cash  set  apart  and  invested  in 
realty:  69  Ga.  605;  see  also  70  Ga.  650 ;  see  also  notes  to  section  2827,  catch- 
words "Impairing  Obligations." 

Homestead  law  set  up  against  judgment  for  tort  does  not  impair  obligation 
of  contract:  71  Ga.  272. 

Bankruptcy  exemption  allowed  in  1873,  not  subject  to  judgment  for  tort 
had  in  1869,  from  which  previous  discharge  granted.  Whether  cause  of  action 
antedated  homestead  Act  of  1868,  and  bankrupt  Act,  immaterial;  before  judg- 
ment it  was  not  debt,  but  a  right  of  action :  73  Ga.  109. 

Police  powers  over  convicts  contracted  away:  71  Ga.  301. 

This  applies  to  contracts  made  by  the  State :  71  Ga.  350. 

License  granted  to  retail  liquors  is  not  a  contract  by  State,  county  or  city, 
but  simply  a  permit,  and  may  be  revoked  at  any  time:  82  Ga.  224  ;  see  also  89 
Ga.  781. 

§5983.  (5275.)  [2.]  Imposts.  No  State  shall,  without  the  consent 
of  the  Congress,  lay  any  imposts  or  duties  on  imports  or  exports, 
except  what  may  be  absolutely  necessary  for  executing  its  inspection 
laws;  and  the  net  produce  of  all  duties  and  imposts  laid  by  any  State 
on  imports  or  exports  shall  be  for  the  use  of  the  treasury  of  the 
United  States;  and  all  such  laws  shall  be  subject  to  the  revision  and 
control  of  the  Congress.  No  State  shall,  without  the  consent  of 
Congress,  lay  any  duty  of  tonnage,  keep  troops  or  ships  of  war  in 
time  of  peace,  enter  into  any  agreement  or  compact  with  another 
State,  or  with  a  foreign  power,  or  engage  in  a  war  unless  actually 
invaded,  or  in  such  imminent  danger  as  will  not  admit  of  delay. 

Tax  on  exports  and  imports  :  14  Ga.  328  ;  60/61 . 


ARTICLE  2. 

executive  department. 

Section  1. 

§5984.(5276.)  [1.]  Executive  power.  The  executive  power  shall  be 
vested  in  a  President  of  the  United  States  of  America.  He  shall 
hold  his  office  during  the  term  of  four  years,  and,  together  with  the 
Vice-President,  chosen  for  the  same  term,  be  elected  as  follows: 

§5985.  (5277.)  [2.]  Manner  of  electing  President  and  Vice-President. 
Each  State  shall  appoint,  in  such  manner  as  the  legislature  thereof 
may  direct,  a  number  of  electors,  equal  to  the  whole  number  of  sen- 
ators and  representatives  to  which  the  State  may  be  entitled  in  the 
Congress;  but  no  senator  or  representative,  or  person  holding  an 
office  of  trust  or  profit  under  the  United  States,  shall  be  appointed 
an  elector. 
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§5986.  (5278.)  [8.]  Time  of  election.  The  Congress  may  determine 
the  time  of  choosing  the  electors,  and  the  day  on  which  they  shall 
give  their  votes;  which  day  shall  be  the  same  throughout  the  United 
States. 

§5987.  (5279.)  [4.]  Who  may  be  elected  President .  No  person,  except 
a  natural-born  citizen,  or  a  citizen  of  the  United  States  at  the  time  of 
the  adoption  of  this  Constitution,  shall  be  eligible  to  the  office  of 
President;  neither  shall  any  person  be  eligible  to  that  office  who 
shall  not  have  attained  to  the  age  of  thirty-five  years,  and  been  four- 
teen years-a  resident  within  the  United  States. 

§5988.  (5280.)  [5.]  In  what  cases  the  Vice-President  to  act  as  Presi- 
dent. In  case  of  the  removal  of  the  President  from  office,  or  of  his 
death,  resignation,  or  inability  to  discharge  the  powers  and  duties  of 
the  said  office,  the  same  shall  devolve  on  the  Vice-President;  and 
the  Congress  may,  by  law,  provide  for  the  case  of  removal,  death, 
resignation,  or  inability,  both  of  the  President  and  Vice-President, 
declaring  what  officer  shall  then  act  as  President,  and  such  officer 
shall  act  accordingly  until  the  disability  be  removed,  or  a  President 
shall  be  elected. 

§5989.  (5281.)  [6.]  President's  compensation.  The  President  shall, 
at  stated  times,  receive  for  his  services  a  compensation,  which  shall 
neither  be  increased  nor  diminished  during  the  period  for  which  he 
shall  have  been  elected;  and  he  shall  not  receive  within  that  period 
any  other  emolument  from  the  United  States,  or  any  of  them. 

§5990.  (5282.)  [7.]  His  oath.  Before  he. enters  on  the  execution 
of  his  office,  he  shall  take  the  following  oath  or  affirmation:  "I  do 
solemnly  swear  (or  affirm)  that  I  will  faithfully  execute  the  office  of 
President  of  the  United  States,  and  will,  to  the  best  of  my  ability, 
preserve,  protect,  and  defend  the  Constitution  of  the  United  States.'1 

Section  2. 

§5991.  (5283.)  [1.]  President's  powers.  The  President  shall  be 
commander-in-chief  of  the  army  and  navy  of  the  United  States,  and 
of  the  militia  of  the  several  States,  when  called  into  the  actual  serv- 
ice of  the  United  States.  He  may  require  the  opinion,  in  writing, 
of  the  principal  officer  in  each  of  the  executive  departments,  upon 
any  subject  relating  to  the  duties  of  their  respective  offices;  and  he 
shall  have  power  to  grant  reprieves  and  pardons  for  offenses  against 
the  United  States,  except  in  cases  of  impeachment. 

§5992.  (5284.)  [2.]  Make  treaties.  He  shall  have  power,  by  and 
with  the  advice  and  consent  of  the  Senate,  to  make  treaties,  pro- 
vided two-thirds  of  the  senators  present  concur;  and  he  shall  nomi- 
nate, and,  by  and  with  the  advice  and  consent  of  the  Senate,  shall 
appoint  ambassadors,  other  public  ministers  and  consuls,  judges  of 
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the  Supreme  Court,  and  all  other  officers  of  the  United  States  whose 
appointments  are  not  herein  otherwise  provided  for,  and  which  shall 
be  established  by  law.  But  the  Congress  may,  by  law,  vest  the  ap- 
pointment of  such  inferior  officers  as  they  think  proper  in  the  Pres- 
ident alone,  in  the  courts  of  law,  or  in  the  heads  of  departments. 

§5993.  (5285.)  [3.]  Vacancies.  The  President  shall  have  power 
to  fill  up  all  vacancies  that  may  happen  during  the  recess  of  the 
Senate,  by  granting  commissions  which  shall  expire  at  the  end  of 
their  next  session. 

Section  3. 

§5994.  (5286.)  [1.]  President'' s  duties.  He  shall  from  time  to  time 
give  to  the  Congress  information  of  the  state  of  the  Union,  and  rec- 
ommend to  their  consideration  such  measures  as  he  shall  judge 
necessary  and  expedient.  He  may,  on  extraordinary  occasions,  con- 
vene both  houses,  or  either  of  them;  and  in  case  of  disagreement 
between  them  with  respect  to  the  time  of  adjournment,  he  may  ad- 
journ them  to  such  time  as  he  shall  think  proper.  He  shall  receive 
ambassadors  and  other  public  ministers.  He  shall  take  care  that 
the  laws  be  faithfully  executed,  and  shall  commission  all  the  officers 
of  the  United  States. 

Section  4. 

§5995.  (5287.)  [1.]  Officers  removable  by  impeachment.  The  Presi- 
dent, Vice-President,  and  all  civil  officers  of  the  United  States,  shall 
be  removed  from  office  on  impeachment  for  and  conviction  of  treason, 
bribery,  or  other  high  crimes  and  misdemeanors. 


ARTICLE  3. 

judicial  department. 

Section  1. 

§5996.  (5288.)  [1.]  Judicial  powers  and  tenure  of  judges.  The  judi- 
cial power  of  the  United  States  shall  be  vested  in  one  Supreme  Court, 
and  such  inferior  courts  as  the  Congress  may,  from  time  to  time, 
ordain  and  establish.  The  judges,  both  of  the  Supreme  and  inferior 
courts,  shall  hold  their  offices  during  good  behavior,  and  shall,  at 
stated  times,  receive  for  their  services  a  compensation,  which  shall 
not  be  diminished  during  their  continuance  in  office. 

Section  2. 

§5997.  (5289.)  [1.]  Jurisdiction,  extent  of .  The  judicial  power  shall 
extend  to  all  cases  in  law  and  equity  arising  under  this  Constitution, 
the  laws  of  the  United  States,  and  treaties  made,  or  which  shall  be 
made,    under  their  authority;    to  all   cases  affecting  ambassadors, 
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other  public  ministers,  and  consuls;  to  all  cases  of  admiralty  and 
maritime  jurisdiction;  to  controversies  to  which  the  United  States 
shall  be  a  party;  to  controversies  between  two  or  more  States,  be- 
tween a  State  and  citizens  of  another  State,  between  citizens  of  dif- 
ferent States,  between  citizens  of  the  same  State  claiming  lands 
under  grants  of  different  States,  and  between  a  State  or  the  citizens 
thereof  and  foreign  states,  citizens  or  subjects. 

Extends  to  ejectment  between  citizens  of  same  State  arising  under  proceed- 
ings in  bankruptcy  :  75  Ga.  300. 

Has  exclusive  jurisdiction  of  all  proceedings  and  matters  in  bankruptcy : 
71  Ga.  71. 

Where  prosecution  in  State  court  duly  removed  to  United  States  Court, 
action  of  State  court  thereafter  in  forfeiting  bond,  void :  73  Ga.  44. 

Claim  under  fi.  fa.,  not  removable;  claim  under  attachment  is,  if  attach- 
ment removable:  71  Ga.  21. 

In  suit  on  forthcoming  bond,  non-resident  usee  could  remove  case  to  United 
States  Court:  77  Ga.  651. 

Non-resident  corporation  joined  as  defendant  with  resident  corporation 
cannot  remove  where  controversy  not  separable  :  74  Ga.  634. 

Only  parties  defendant  in  interest  being  non-residents  may  remove  case, 
though  nominal  parties  are  residents :  77  Ga.  657. 

Alien  corporation ,  being  defendant,  cannot  remove  upon  ground  of  local 
prejudice :  88  Ga.  339. 

Removal  of  causes  from  State  to  United  States  courts  ;  requirements  and 
regulations:  66  Ga.  371. 

Petition  must  be  filed  which,  with  record,  makes  case  for  removal:  74 
Ga.  634. 

Preliminary  proceedings  here  were  not  such  trial  as  prevented  complainant, 
a  non-resident,  removing  case  at  first  term  :  78  Ga.  447. 

As  to  requisite  diversity  of  citizenship:  68  Ga.  394. 

Application  to  remove  case  to  United  States  Court  on  ground  of  local  preju- 
dice, made  at  any  time  before  final  hearing  in  State  court:  68  Ga.  728;  see 
also  62  Ga.  163;  88/13. 

On  ground  of  diversity  of  citizenship,  application  must  be  made  at  or  before 
first  term  of  superior  court  at  which  trial  could  be  had  :  68  Ga.  394. 

Not  essential  that  applicant  should  have  been  non-resident  at  date  suit  be- 
gun :  68  Ga.  728,  394 ;  see  also  60  Ga.  423. 

Where  misjoinder  of  parties  defendant,  one  being  non-resident,  controversy 
is  separable  and  non-resident  may  remove:  82  Ga.  297. 

Petition  to  remove,  taken  as  true  in  State  court ;  whole  record  considered 
to  determine  right  of  removal :  82  Ga.  566. 

Where  citizen  of  Georgia  filed  petition  for  partition  against  citizen  of  New 
York,  either  could  remove  to  Federal  court:  78  Ga.  476. 

Exclusive  jurisdiction  to  foreclose  (between  citizen  and  citizen)  mortgages 
on  real  estate  is  in  superior  court,  notwithstanding  Federal  bankrupt  jurisdic- 
tion :  79  Ga.  85. 

Mere  nominal  defendants  may  be  sureties  on  removal  bond  of  real  defend- 
ants :  77  Ga.  657. 

Approval  of  bond  is  equivalent  to  judgment  of  removal :  74  Ga.  634. 

Non-resident  coplaintiff  with  i-esident  administrator,  against  resident  de- 
fendant, may  remove  cause  on  striking  administrator:  78  Ga.  662. 
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East  Tennessee,  Virginia  and  Georgia  Railroad  Company  is  a  domestic  cor- 
poration, and  error  to  remove  suit  against  it  to  Federal  court  on  ground  of 
non-residence:  76  Ga.  99;  see  also  74  Ga.  634. 

Motion  to  remove  case  to  Federal  court,  too  late  after  first  step  in  final 
trial :  76  Ga.  678. 

Case  removed  to  Federal  court  at  third  term  where  continued  for  pi'oviden- 
tial  cause,  and  no  business  transacted  at  intermediate  term:  76  Ga.  839. 

Petition  to  remove  case  to  United  States  Court,  not  too  late  at  trial  term 
here :  77  Ga.  657. 

State  court  had  jurisdiction  over  national  bank  through  bank's  having 
instituted  attachment  pi'oceedings  here.  Sections  5198  and  5136.  Revised 
Statutes  United  States  compared  and  construed:  78  Ga.  449. 

State  court  assuming  jurisdiction  retains  until  United  States  Court  takes: 
84  Ga.  238. 

Mere  filing  in  State  court  petition  and  bond,  not  removal:  84  Ga.  238. 

Cause  of  removal,  influence  and  prejudice,  petition  must  be  to  United 
States  Court :  84  Ga.  238. 

Though  jurisdiction  of  United  States  Court  to  remove  case  doubtful,  that 
court  having  power  to  determine  same,  Supreme  Court  not  interfere:  85  Ga. 
728. 

It  is  doubtful  whether  United  States  Court  has  jurisdiction  to  remove  from 
State  Gourt  case  involving  probate  of  will  alone:  85  Ga.  728. 

Since  repeal  of  eighth  clause  of  section  711  of  United  States  Revised  Stat- 
utes, State  court  has  concurrent  jurisdiction  of  consul,  and  he  is  subject  to 
suit  in  county  where  he  resides:  94  Ga.  605. 

§5998.  (5290.)  [2.]  Whether  original  or  appellate.  Iu  all  cases  af- 
fecting ambassadors,  other  public  ministers  and  consuls,  and  those 
in  which  a  State  shall  be  a  party,  the  Supreme  Court  shall  have  orig- 
inal jurisdiction.  In  all  other  cases  before  mentioned,  the  Supreme 
Court  shall  have  appellate  jurisdiction,  both  as  to  law  and  fact, 
with  such  exceptions  and  under  such  regulations  as  the  Congress 
shall  make. 

§5999.  (5291.)  [3.]  Trials  by  jury.  The  trial  of  all  crimes,  except 
in  cases  of  impeachment,  shall  be  by  jury;  and  such  trial  shall  be 
held  in  the  State  where  the  said  crime  shall  have  been  committed; 
but  when  not  committed  within  any  State,  the  trial  shall  be  at  such 
place  or  places  as  the  Congress  may  by  law  have  directed. 

Section  3. 

§6000.  (5292.)  [1.]  Treason.  Treason  against  the  United  States 
shall  consist  only  in  levying  war  against  them,  or  adhering  to  their 
enemies,  giving  them  aid  and  comfort.  No  person  shall  be  convicted 
of  treason,  unless  on  the  testimony  of  two  witnesses  to  the  same 
overt  act,  or  on  confession  in  open  court. 

§6001.  (5293.)  [2.]  Attainder.  The  Congress  shall  have  power  to 
declare  the  punishment  of  treason;  but  no  attainder  of  treason  shall 
work  corruption  of  blood,  or  forfeiture,  except  during  the  life  of  the 
person  attainted. 
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ARTICLE  4. 

relative  rights  of  states. 

Section  1. 

§6002.   (5294.)    [1.]   Acts  and  records  of  the  States.     Full  faith  and*5287- 

credit  shall  be  given  in  each  State  to  the  public  acts,  records  and 
judicial  proceedings  of  every  other  State;  and  the  Congress  may.,  by 
general  laws,  prescribe  the  manner  in  which  such  acts,  records  and 
proceedings  shall  be  proved,  and  the  effects  thereof. 

Issues  passed  upon  in  probate  of  will  in  Alabama  not  inquired  into  in  case 
between  same  parties  in  Georgia :  76  Ga.  384. 

Section  2. 

§6008.  (5295.)  [1.]  Citizens' privileges.  The  citizens  of  each  State 
shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  States. 

Statute  rendering  master  of  ship  liable  for  pilotage  to  first  pilot  offering 
services,  not  repugnant  to  this  provision  :  69  Ga.  409. 

South  Carolina  citizen  may  sue  South  Carolina  railroad  in  Georgia  on  right 
of  action  under  South  Carolina  statute,  under  circumstances,  here:  68  Ga.  572. 

Statutory  attachment  against  non-resident  debtor  contravenes  neither  sec- 
tion 2,  Article  4,  of  United  States  Constitution,  nor  the  14th  Amendment ;  cor- 
poration not  a  citizen:  73  Ga.  491. 

§6004.  (5296.)  [2.]  Fugitives  from  justice.  A  person  charged  in  any 
State  with  treason,  felony,  or  other  crime,  who  shall  flee  from  justice 
and  be  found  in  another  State,  shall,  on  demand  of  the  executive 
authority  of  the  State  from  which  he  fled,  be  delivered  up,  to  be 
removed  to  the  State  having  jurisdiction  of  the  crime. 

§6005.  (5297.)  [8.]  From  service .  No  person  held  to  service  or  labor 
in  one  State,  under  the  laws  thereof,  escaping  into  another,  shall,  in 
consequence  of  any  law  or  regulation  therein,  be  discharged  from 
such  service  or  labor,  but  shall  be  delivered  up  on  claim  of  the  party 
to  whom  such  service  or  labor  may  be  due. 

Section  3. 

§6006.  (5298.)  [1.]  New  States  admitted.  New  States  may  be 
admitted  by  the  Congress  into  this  Union;  but  no  new  State  shall 
be  formed  or  erected  within  the  jurisdiction  of  any  other  State;  nor 
any  State  be  formed  by  the  junction  of  two  or  more  States,  or  parts 
of  States,  without  the  consent  of  the  legislature  of  the  States  con- 
cerned, as  well  as  of  the  Congress. 

§6007.  (5299.)  [2.]  Power  over  Territories .  The  Congress  shall  have 
power  to  dispose  of  and  make  all  needful  rules  and  regulations  re- 
specting the  territory  or  other  property  belonging  to  the  United 
States;  and  nothing  in  this  Constitution  shall  be  so  construed  as  to 
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prejudice  any  claims   of  the   United   States,   or  of  any  particular 
State. 

Section  4. 

§6008.  (5300.)  [1.]  Republican  form.  The  United  States  shall  guar- 
antee to  every  State  in  this  Union  a  republican  form  of  government, 
and  shall  protect  each  of  them  against  invasion;  and  on  application 
of  the  legislature,  or  of  the  Executive  (when  the  legislature  cannot 
be  convened),  against  domestic  violence. 


ARTICLE  5. 

AMENDMENTS,  HOW  MADE. 

§6009.  (5301.)  [1.]  Amendments ,  how  made .  The  Congress,  when- 
ever two-thirds  of  both  houses  shall  deem  it  necessary,  shall  propose 
amendments  to  this  Constitution,  or,  on  the  application  of  the  legis- 
latures of  two-thirds  of  the  several  States,  shall  call  a  convention  for 
proposing  amendments,  which,  in  either  case,  shall  be  valid,  to  all 
intents  and  purposes,  as  part  of  this  Constitution,  when  ratified  by 
the  legislatures  of  three-fourths  of  the  several  States,  or  by  con- 
ventions in  three-fourths  thereof,  as  the  one  or  the  other  mode  of 
ratification  may  be  proposed  by  the  Congress;  provided  that  no 
amendment  which  may  be  made  prior  to  the  year  1808,  shall  in  any 
manner  affect  the  first  and  fourth  clauses  in  the  ninth  section  of  the 
first  Article,  and  that  no  State,  without  its  consent,  shall  be  deprived 
of  its  equal  suffrage  in  the  Senate. 

ARTICLE  6. 

MISCELLANEOUS    PROVISIONS. 

§6010.  (5302.)  [1.]  Prior  debts  of  government.  All  debts  contracted 
and  engagements  entered  into  before  the  adoption  of  this  Constitu- 
tion, shall  be  as  valid  against  the  United  States  under  this  Constitu- 
tion as  under  the  confederation. 

§6011.  (5303.)  [2.]  Constitution  and  treaties  are  the  supreme  law.  This 
Constitution,  and  the  laws  of  the  United  States  which  shall  be  made 
in  pursuance  thereof,  and  all  treaties  made,  or  which  shall  be  made, 
under  the  authority  of  the  United  States,  shall  be  the  supreme  law 
of  the  land;  and  the  judges  in  every  State  shall  be  bound  thereby, 
anything  in  the  Constitution  or  laws  of  any  State  to  the  contrary 
notwithstanding. 

See  notes  to  section  1,  paragraph  1,  of  Code. 

§6012.  (5304.)  [3.]  Oath  to  the  Constitution.  The  senators  and  rep- 
resentatives before  mentioned,  and  the  members  of  the  several  State 


1869  CONSTITUTION  OF  THE  UNITED  STATES.     §§6013-6018 


Article  7.— Ratification.    Article  8.— Amendments. 


legislatures,  and  all  executive  and  judicial  officers,  both  of  the  United 
States  and  of  the  several  States,  shall  be  bound  by  oath  or  affirma- 
tion to  support  this  Constitution;  but  no  religious  test  shall  ever  be 
required  as  a  qualification  to  any  office  or  public  trust  under  the 
United  States. 


ARTICLE  7. 

RATIFICATION. 


§6013.  (5305.)  [1.]  Ratification.  The  ratification  of  the  conven- 
tions of  nine  States  shall  be  sufficient  for  the  establishment  of  this 
Constitution  between  the  States  so  ratifying  the  same. 


ARTICLE  8. 

AMENDMENTS. 


§6014.  (5306.)  Article  1.  Rights  of  conscience;  freedom  of  the  press, 
etc.  Congress  shall  make  no  law  respecting  an  establishment  of  re- 
ligion, or  prohibiting  the  free  exercise  thereof;  or  abridging  the 
freedom  of  speech  or  of  the  press,  or  the  right  of  the  people  peace- 
ably to  assemble  and  to  petition  the  government  for  a  redress  of 
grievances. 

§6015.  (5307.)  Art.  2.  Of  the  right  to  bear  arms.  A  well-regulated 
militia  being  necessary  to  the  security  of  a  free  State,  the  right  of 
the  people  to  keep  and  bear  arms  shall  not  be  infringed. 

Laws  restricting :  1  Ga.  243 ;  53/472. 

§6016.  (5308.)  Art.  3.  Of  quartering  troops.  No  soldier  shall,  in 
time  of  peace,  be  quartered  in  any  house  without  the  consent  of  the 
owner,  nor  in  time  of  war  but  in  a  manner  to  be  prescribed  by  law. 

§6017.  (5309.)  Art.  4.  Of  searches,  seizures,  and  general  warrants. 
The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers, 
and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be 
violated,  and  no  warrants  shall  issue  but  upon  probable  cause  sup- 
ported by  oath  or  affirmation,  and  particularly  describing  the  place 
to  be  searched,  and  the  persons  or  things  to  be  seized. 

§6018.  (5310.)  Art.  5.  Of  indictment,  punishment,  etc.  No  person 
shall  be  held  to  answer  for  a  capital  or  otherwise  infamous  crime, 
unless  on  a  presentment  or  indictment  of  a  grand  jury,  except  in 
cases  arising  in  the  land  or  naval  forces,  or  in  the  militia  when  in 
actual  service,  in  time  of  war  or  public  danger;  nor  shall  any  person 
be  subject  for  the  same  offense  to  be  twice  put  in  jeopardy  of  life  or 
limb,  nor  shall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself,  nor  be  deprived  of  life,  liberty,  or  property,  with- 
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|  out  due  process  of  law,  nor  shall  private  property  be  taken  for  public 
use  without  just  compensation. 

Local-option  legislation  within  police  power ;  incidental  depreciation  of  prop- 
erty, e.  g.,  brewery,  damnum  absque  injuria:  78  Ga.  668. 

An  assessment  for  street-improvement  is  not  exercise  of  right  of  eminent 
domain,  and  does  not  fall  within  provisions  of  this  section  :  85  Ga.  49;  see  also 
70  Ga.  817. 

See  notes  to  section  5729. 

§6019.  (5311.)  Art.  6.  Of  trial  in  criminal  cases,  and  the  right  of  a 
defendant.  In  all  criminal  prosecutions,  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the  State 
and  district  wherein  the  crime  shall  have  been  committed,  which 
district  shall  have  been  previously  ascertained  by  law,  and  to  be  in- 
formed of  the  nature  and  cause  of  the  accusation;  to  be  confronted 
with  the  witnesses  against  him;  to  have  compulsory  process  for  ob- 
taining witnesses  in  his  favor;  and  to  have  the  assistance  of  counsel 
for  his  defense. 

§6020.  (5312.)  Art.  7.  Of  trial  in  civil  cases.  In  suits  at  common 
law,  where  the  value  in  controversy  shall  exceed  twenty  dollars,  the 
right  of  trial  by  jury  shall  be  preserved;  and  no  fact  tried  by  a  jury 
shall  be  otherwise  re-examined  in  any  court  of  the  United  States, 
than  according  to  the  rules  of  the  common  law. 

Does  not  apply  to  States :  57  Ga.  206. 

§6021.  (5313.)  Art.  8.  Of  bail  and  fines.  Excessive  bail  shall  not 
be  required,  nor  excessive  fines  imposed,  nor  cruel  and  unusual  pun- 
ishments inflicted. 

§6022.  (5314.)  Art.  9.  Of  rights  reserved.  The  enumeration  in  the 
Constitution  of  certain  rights,  shall  not  be  construed  to  deny  or  dis- 
parage others  retained  by  the  people. 

§6023.  (5315.)  Art.  10.  Powers  not  delegated.  The  powers  not  del- 
egated to  the  United  States  by  the  Constitution,  nor  prohibited  by 
it  to  the  States,  are  reserved  to  the  States  respectively,  or  to  the 
people 

§6024.  (5316.)  Art.  11.  Of  the  judicial  power .  The  judicial  power 
of  the  United  States  shall  not  be  construed  to  extend  to  any  suit  in 
law  or  equity,  commenced  or  prosecuted  against  one  of  the  United 
States  by  citizens  of  another  State,  or  by  citizens  or  subjects  of  any 
foreign  state. 

§6025.  (5317.)  Art.  12.  Manner  of  electing  the  President  and  Vice- 
President.  The  electors  shall  meet  in  their  respective  States,  and 
vote  by  ballot  for  President  and  Vice-President,  one  of  whom,  at 
least,  shall  not  be  an  inhabitant  of  the  same  State  with  themselves. 
They  shall  name  in  their  ballots  the  person  voted  for  as  President, 
and  in  distinct  ballots  the  person  voted  for  as  Vice-President,  and 
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they  shall  make  distinct  lists  of  all  persons  voted  for  as  President, 
and  of  all  persons  voted  for  as  Vice-President,  and  of  the  number  of 
votes  for  each,  which  lists  they  shall  sign  and  certify,  and  transmit, 
sealed,  to  the  seat  of  the  government  of  the  United  States,  directed 
to  the  president  of  the  Senate.  The  president  of  the  Senate  shall, 
in  the  presence  of  the  Senate  and  House  of  Representatives,  open  all 
the  certificates,  and  the  votes  shall  then  be  counted;  the  person 
having  the  greatest  number  of  votes  for  President  shall  be  the  Presi- 
dent, if  such  number  be  a  majority  of  the  whole  number  of  electors 
appointed;  and  if  no  person  have  such  majority,  then,  from  the  per- 
sons having  the  highest  numbers,  not  exceeding  three,  on  the  list  of 
those  voted  for  as  President,  the  House  of  Representatives  shall 
choose  immediately,  by  ballot,  the  President.  But,  in  choosing  the 
President,  the  votes  shall  be  taken  by  States,  the  representation 
from  each  State  having  one  vote;  a  quorum  for  this  purpose  shall 
consist  of  a  member  or  members  from  two-thirds  of  the  States,  and 
a  majority  of  all  the  States  shall  be  necessary  to  a  choice.  And  if 
the  House  of  Representatives  shall  not  choose  a  President,  whenever 
the  right  of  choice  shall  devolve  upon  them,  before  the  fourth  day 
of  March  next  following,  then  the  Vice-President  shall  act  as  Presi- 
dent, as  in  the  case  of  the  death  or  other  constitutional  disability 
of  the  President. 

§6026.  (5318.)  On  failure  to  elect  Vice-President,  Senate  shall  elect. 
The  person  having  the  greatest  number  of  votes  as  Vice-President 
shall  be  the  Vice-President,  if  such  number  be  a  majority  of  the  whole 
number  of  electors  appointed;  and  if  no  person  have  a  majority, 
then,  from  the  two  highest  numbers  on  the  list,  the  Senate  shall 
choose  the  Vice-President;  a  quorum  for  the  purpose  shall  consist  of 
two-thirds  of  the  whole  number  of  senators,  and  a  majority  of  the 
whole  number  shall  be  necessary  to  a  choice. 

§6027.  (5319.)  Qualification.  But  no  person  constitutionally  inel- 
igible to  the  office  of  President,  shall  be  eligible  to  that  of  Vice- 
President  of  the  United  States. 

§6028.  (5320.)  Art.  13.  Slavery  abolished.  Neither  slavery  nor 
involuntary  servitude,  except  as  a  punishment  for  crime  whereof 
the  party  shall  have  been  duly  convicted,  shall  exist  within  the 
United  States,  or  any  place  subject  to  their  jurisdiction. 

Contract  by  which  one  person  hires  another  of  full  age  to  a  third,  is  void  : 
72  Ga.  69. 

§6029.  (5321.)  How  enforced.  Congress  shall  have  power  to  enforce 
this  Article  by  appropriate  legislation. 

§6030.  (5322.)  Art.  14.  [1.]  Citizenship.  All  persons  born  or  nat- 
uralized in  the  United  States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States  and  of  the  State  wherein  they  re- 
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side.  No  State  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States;  nor 
shall  any  State  deprive  any  person  of  life,  liberty,  or  property,  with- 
out due  process  of  law,  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws. 

As  to  intermarriage  of  races,  see  section  2422. 

As  to  discrimination  of  carriers  between  races,  see  section  2268. 

Statute  rendering  master  of  ship  liable  for  pilotage  to  first  pilot  offering 
services,  not  repugnant  to  this  provision :  69  Ga.  409. 

Rights  of  white  concubine  and  her  bastard  belong  also  to  colored  concubine : 
78  Ga.  414. 

Statutory  attachment  against  non-resident  debtor  contravenes  neither  sec- 
tion 2,  Article  4,  of  United  States  Constitution,  nor  the  14th  Amendment ;  cor- 
poration not  a  citizen  :  73  Ga.  491. 

Act  of  1855  (Code,  §2321)  does  not  "abridge  the  privileges"  of  the  company 
and  is  constitutional :  79  Ga.  305. 

Owner  of  realty,  assessed  for  sidewalk,  is  not  deprived  of  property  without 
due  process  of  law,  under  the  act  here  considered  :  85  Ga.  49;  see  also  70  Ga. 
817. 

Railroad  county  tax  Act  of  1889.  constitutional:  89  Ga.  576. 

Statute  excepting  railroad  from  general  non-liability  of  master  for  negli- 
gence of  fellow-servant,  not  unconstitutional  as  denying  equal  pi*otection  of 
laws:  90  Ga.  571. 

§6031.  (5323.)  [2.]  Representation.  Representatives  shall  be  appor- 
tioned among  the  several  States  according  to  their  respective  num- 
bers, counting  the  whole  number  of  persons  in  each  State,  excluding 
Indians  not  taxed.  But  when  the  right  to  vote  at  any  election  for 
the  choice  of  electors  for  President  and  Vice-President  of  the  United 
States,  representatives  in  Congress,  the  executive  and  judicial  offi- 
cers of  a  State,  or  the  members  of  the  legislature  thereof,  is  denied 
to  any  of  the  male  members  of  such  State,  being  twenty-one  years 
of  age  and  citizens  of  the  United  States,  or  in  any  way  abridged, 
except  for  participation  in  rebellion  or  other  crime,  the  basis  of 
representation  therein  shall  be  reduced  in  the  proportion  which  the 
number  of  such  male  citizens  shall  bear  to  the  whole  number  of  male 
citizens  twenty-one  years  of  age  in  such  States. 

§6032.  (5324.)  [3.]  Political  disabilities.  No  person  shall  be  a  sen- 
ator or  representative  in  Congress,  or  elector  of  President  and  Vice- 
President,  or  hold  any  office,  civil  or  military,  under  the  United 
States,  or  under  any  State,  who,  having  previously  taken  an  oath, 
as  a  member  of  Congress,  or  as  an  officer  of  the  United  States,  or  as 
a  member  of  any  State  legislature,  or  as  executive  or  judicial  officer 
of  any  State,  to  support  the  Constitution  of  the  United  States,  shall 
have  engaged  in  insurrection  or  rebellion  against  the  same,  or  given 
aid  or  comfort  to  the  enemies  thereof.  But  Congress  may,  by  a  vote 
of  two-thirds  of  each  house,  remove  such  disability. 


1873  CONSTITUTION  OF  THE  UNITED  STATES.      §§6033-6036 

Article  8. — Amendments. 

§6033.  (5325.)  [4.]  Public  debt.  The  validity  of  the  public  debt  of 
the  United  States,  authorized  by  law,  including  debts  incurred  for 
payment  of  pensions  and  bounties  for  services  in  suppressing  insur- 
rection or  rebellion,  shall  not  be  questioned.  But  neither  the  United 
States  nor  any  State  shall  assume  or  pay  any  debt  or  obligation  in- 
curred in  aid  of  insurrection  or  rebellion  against  the  United  States, 
or  any  claim  for  the  loss  or  emancipation  of  any  slave;  but  all  such 
debts,  obligations,  and  claims  shall  be  held  illegal  and  void. 

§6034.  (5326.)  [5.]  How  enforced.  The  Congress  shall  have  power 
to  enforce  by  appropriate  legislation  the  provisions  of  this  Article. 

§6035.  (5327.)  Art.  15.  [1.]  Right  to  vote.  The  right  of  the  citizens 
of  the  United  States  to  vote  shall  not  be  denied  or  abridged  by  the 
United  States,  or  any  State,  on  account  of  race,  color,  or  previous 
condition  of  servitude. 

§6036.  (5328.)  [2.]  How  enforced.  The  Congress  shall  have  power 
to  enforce  by  appropriate  legislation  the  provisions  of  this  Article. 

Amendments  to  Constitution  of  1789  do  not  apply  to  States :  1  Ga.  250 ;  3/235 ; 
11/353;  53/473;  57/206. 
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THE  REFERENCES  ARE  TO  THE  SECTIONS.   MANY  REFERENCES  TO  VOL.  I.  ARE  RETAINED. 


Abandonment. 

Of  children,  2502(3). 

Of  children,  parental  power  lost,  2502. 

Of    children,   commitment   for,   2505, 

2372. 
Of  contract,  temporary,  3642. 
Of  condemned  right  of  way,  4683. 
Divorce  for,  2426(7). 
Of  easement,  3068. 
Of  fixtures,  3120. 

Of  suits,  by  dismissal,  3786,  4970,  5043. 
Of  suits,  by  nonsuit,  3786,  4995,  5043. 
Of  suits,  by  retraxit,  5042,  5043. 
Satisfaction    of    judgment    is,    when, 

5442,  5443. 
Under  policy,  2132. 

Abatement  of  Actions. 

Torts,  suits  for,  survive,  when,  3825. 
Informers,  suits  by,  abate,  when,  3740. 
Law  concerning,  5031-5041. 
No  abatement  when  receiver  dies,  1976. 
Concurrent  actions,  4945. 

Abatement  of  Legacies. 

When,  3330,  3332. 
Abatement  of  Nuisances. 

Law  concerning,  4760-4768. 
Abatement,  Plea  in. 

Filed,  when  and  how,  5058. 

Former  suit,  pendency  of,  is,  5094. 

Denying  partnership  is,  2637. 

Abbreviations. 

Of  names,  4942. 

Ambiguity  from,  3672,  3675  (2). 

Abducting  or  Harboring  Wife. 

Action  by  husband  for,  3868. 
Absence. 

Affects    limitations   of    actions,   how, 

3783. 
Of  counsel,  continuance  for,  5132. 
Of  evidence,  effect  of,  5157. 
Of  judge  from  circuit,  4322. 


Of  parties,  continuance  for,  5131. 
Presumption  of  death  from,  5154. 
Service  in  case  of,  4975,  4985. 
Of  witnesses,  continuance  for,  5129. 

Absolute  Estate. 
Denned,  3081. 

May  commence  in  futuro,  3082. 
One  limited  on  another,  3082. 
What  words  create,  3083,  3085. 

Abstract  of  Title. 

Annexed  to  complaint  for  land,  5002, 
4963. 

In  proceedings  to  restrain  cutting  tim- 
ber, 4927. 

Abuse. 

Of  prisoners,  forbidden,  5706. 

Of  liberty  of  speech  or  press,  5712. 

Acceptance. 

Must  be  in  writing,  to  bind,  2693. 
Of  trust,  necessary,  3190. 
Of  gifts,  3565. 

Payable  out  of  particular  fund,  3686. 
An  assignment  pro  tanto,  3078. 
Presumption  as  to  quality   in   sales, 
3557. 

Acceptor. 

Lien  of,  2787,  2812,  2819,  3686. 

Of  bill  of  exchange,  who  is,  3676. 

Of  foreign  bills,  liable  for  damages, 

when,  3689,  3690. 
Suits  against,  where  brought,  5873. 

Accident. 

Injuries  from,  note  to  2323. 
Insurance  against,  note  to  2119. 

Accident  and  Mistake. 

Relieved  in  equity,  when,  3968-3988. 
Accident- insurance  Company. 

Incorporated,  2020. 
Accommodation  by  Carriers. 

Must  be  equal,  2268-2275. 
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Accommodation  Indorser. 

Is  surety  merely,  2969. 

Partner  cannot  bind  firm  as,  2656. 

Accord  and  Satisfaction. 

Agreement  to  take  less  than  debt  is, 

when,  3735. 
Compromise  binds  both  parties,  3736. 
Definition  of,  3732. 
Extinguishes  debt,  when,  3733. 
Must  benefit  creditor,  to  bar  him,  3734. 

Account. 

Equity  jurisdiction   over  matters  of, 

3989. 
Law  of,  3990-3995. 
Auditors  and   their  reports  on,  4581- 

4603.       ■ 
Books  of,  admitted  in  evidence,  when, 

5182. 
Bill  of  particulars  in  suits  on,  Bule  of 

Court,  5642,  4963. 
Between  cotenants,  3147. 
Interest,  how  calculated,  3496-3498. 
Stated,  how  attacked,  3994. 

Accounts. 

Bear  interest,  when,  2885. 
Payment  on,  how  applied,  3722. 
Limitation  of  suits  on,  3768. 
Proof  of,  in  justice's  court,  4130. 
Judgment  on,  without  proof,  when, 

5078. 
Rank  of,  in  paying  debts  of  decedent, 

3424. 
Fiduciaries  to  keep,  3007. 
Mutual,  what  are,  3769. 
Stated,  how  attacked,  3994. 

Accretion. 

Of  land,  belongs  to  whom,  3058. 
In  confusion  of  goods,  3020,  3990. 

Acknowledgments  . 
Of  mortgages,  2731. 
Of  deeds,  3620-3624. 
Of  payment  on  judgment,  5639. 
Of  service,  in  writing,  allowed,  4983. 
New  promise,  when,  3789. 

Acquiescence. 

Amounts  to  admission,  when,  5195. 

Acquittal. 

Bar  to  second  prosecution  for  same 
offense.  5705. 


Actions,  4929-4954. 

Abatement   of,  law  as  to,  3825,  5031- 

5041. 
Administrators  and  sureties,  actions 

against,  3501-3505. 
Administrator's  bond,  action  on,  3398. 
Agent,  may  have,  when,  3037. 
Assignable,  what  are,  3079. 
Attachments,  pending,  3739,  4526. 
Attachment  bonds,  action  on,  5013. 
Bid  at  judicial  sale,  suit  for  failure  to 

comply,  5467. 
Bill  of  particulars  in  action  on  account, 

5642,  4963. 
Breach  of  contract,  action  for,  how 

brought,  3793. 
Breach  of    contract  of    employment, 

suit  for,  3016. 
Children,  suits  for  injuries  to,  2475. 
Civil  action,  defined,  4932. 
Commencement  of,  4960,  4973. 
Concurrent,  4945. 
Corporations  and  companies,  actions 

against  (see  Corporations),  1892. 
Definition  of  action,  3076,  4930,  4932. 
Demand,  when  necessary,  4935. 
Dismissal  of,  5044. 
Distinctions  in,  abolished,  4931. 
Divorce,  actions    for,    how    brought, 

2432. 
Ejectment,  law  of,  4996-5008. 
Election    between  two  actions,    3737, 

3739. 
Election  between   tort  and  contract, 

3903. 
Equitable  cause  of,  suit  at  law   for, 

4834. 
Executors,  etc.,  and    sureties,    suits 

against,  3501-3505. 
Figures,  used  in  pleading,  4942. 
Gaming  consideration,  money  paid  on, 

suit  for,  3671. 
Guardian  and  sureties,  suits  against, 

2536. 
Guardian's  bond,  action  on,  2535. 
Infants,  actions  by,  not  void,  4947. 
Informers,  actions  by,  first  preferred, 

3740. 
Initials,  used  in  pleading,  4942. 
Joined,  what  causes  of  action  may  be, 

4944. 
Joint  obligors,  actions  against,  5014. 
Joint  obligors,  plea  of  infancy  by  one, 

5011. 
Judgments,  suits  on,  where  brought, 

5379. 
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Justices'  courts,  actions  in,  4116-4125. 
Justices  of  the  peace,  against,  4055. 
Limitations  of,  law  as  to,  3760-3778. 
Maker  and  indorser,  actions  against, 

5012. 
Minors,  how  served  in,  4987. 
Misjoinder  in,  4997. 
Parties  to,  4939-4941. 
Parties  to,  how  made  pending,  5016- 

5033. 
Partners,  action  against,  5015,  5009. 
Penal  action  defined,  4933. 
Penal  action,    solicitor    or    attorney 

general  plaintiffs  in,  4933. 
Person  and  property,  action   against, 

3739,  2690. 
Petition  and  process  in,  law  of,  4960- 

4995. 
Prescription  does  not  affect  right  of, 

when,  3595. 
Remedies,  may  be  framed,  4929. 
Retraxit,  defined,  5042. 
Retraxit,  effect,  5042,  5043. 
Scire  facias,  parties   when   made   by, 

5016-5033. 
Separate    actions    must    be    brought, 

when,  4946. 
Set-off,  how  affected  by  dismissal,  3754. 
Torts,  actions  for,  law  as  to,  3807-3823. 
Venue  of,  law  as  to,  4949-4954. 
Verification   of    petition  and  answer, 

4964,  4965. 
Wife,  torts  to,  who  may  sue  for,  2475. 
See  Torts,  Homicide,  Assignments. 

Act  of  God. 

Excuses  carrier,  2264,  2265. 
Excuses  performance,  3725. 
Causing  loss  of  property  in  suit,  3919. 

Acts  of  Congress. 

Counties  entitled  to  copies  of,  171. 
As  to  exemplifications,  5237,  5238. 

Acts  of  the  General  Assembly. 

Secretary  of  State  shall  keep  original, 
181,308,323. 

Must  be  read  three  times,  5770. 

Provisions  as  to  title  and  subject-mat- 
ter, 5771. 

Appropriation  bills,  5772-5775. 

Signed,  how,  5776,  5785,  5819. 

Rejected  once,  how  proposed  again, 
5776. 

Majority  of  each  house  must  pass, 
5777. 


Local    and   special,   provisions   as   to, 

5778,  5935. 
Code,    sections,  how    amended,  etc., 

5779. 
Veto  of,  5819. 

Actual  Fraud. 

Definition  of,  4025. 
Actual  Possession. 

How  evidenced,  3585. 
Ad  Damnum. 

Assessment  in  default  cases,  5073. 
Ademption  of  Legacy. 

Occurs  when,  3332. 
Adjoining  Owners. 

Lateral  support,  3047,  3048. 
Adjournment. 

Of  courts  of  ordinary,  4253,  4262. 

Of  superior  courts,  4342-4344. 

Of  Supreme  Court,  5495,  5496. 

Of  arbitrations,  4494. 

Of  General  Assembly,  5752,  5785,  5786. 

Adjourned  terms  of  superior  court, 
4335. 

Must  be  five  days  before  next  term, 
4346. 
Administration  of  Assets,  3997-4005. 

Assets  are  legal  and  equitable,  3997. 

Distribution  of  each  kind,  3997. 

When  partly  legal  and  partly  equi- 
table, 3998. 

Equity  will  marshal  assets,  3999. 

Will  construe  wills  and  powers,  3999. 

Will  direct  representative,  4000. 

Bills  for  direction,  4000. 

Bills  to  marshal  assets,  4001. 

Election  compelled,  when,  4002. 

Creditors'  bills,  4003,  2716. 

Receiver,  his  appointment  and  duty, 
4904,  2716. 

Receiver  must  account  to  court,  4908. 

All  who  aid  in  misapplying  assets, 
liable,  3200. 

Assets  may  be  traced,  3201. 

Creditor  may  reach  equitable  assets, 
4004. 

Joint  and  individual  assets,  how  dis- 
tributed, 4005,  2660. 

Administration  of  Estates,  3353-3525. 

Advancements,  law  as  to,  3474-3478. 
Appraisement  of  estates,  3407-3414. 
Bond,  granted  without,  when,  3391. 
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Commissions,  etc.,  of  executor,  3484- 

3492,  3316. 
Direction,  bills  for,  lie  when,  4000. 
Dismission,  3316,  3509-3515,  3484. 
Distribution,  3464-3483. 
Division  in  kind,  how  made,  3479-3482. 
Division  of  lands  in  kind,  3483. 
Equity  interferes  with,  when,  3999. 
Expenses  of,  priority  of,  3424. 
Husband  takes  wife's  estate  without, 

when,  3354. 
Investment  of  funds,  3435,  3316. 
Jurisdiction  as  to  granting,  4235,  3393. 
Ordinary's  jurisdiction  as  to,  4232. 
Personalty    vests    in     administrator, 

3353. 
Realty  descends  to  heirs,  3353,  3081. 
Removal  of  to  another  county,  3516- 

3520,  3316. 
Returns,  law  as  to,  3416-3420,  3316. 
Rules  for  granting,  3367-3371. 
Sales  by  administrators,  law  of,  3445- 

3463. 
Settlements  with  administrators,  etc., 

3493-3497,  3316. 
Sheriff,  administration  cast  on,  when, 

4230. 
Titles,  how  made  by,  3440-3444,  3316. 
Year's  support  of  intestate's  family, 

3465-3470. 

Administrators,  3353-3525. 

Actions  survive  to  and  against,  when, 

5035-5041,  3825. 
Advancements,  law  of,  3474-3478. 
Agents,  expenses  of,  allowed,  3492. 
Amendments,  in  suits  by  and  against, 

5106. 
Appeals,    without  costs,  etc.,    when, 

4464. 
Application  for,  how  and  where  made, 

3393. 
Appointment,  rules  for,  3367-3371. 
Appraisers,  administrator  shall  show 

estate  to,  3407. 
Appraisers,  oath  of,  3412. 
Appraisement,    administrator  cannot 

take  estate  at,  3415. 
Appraisement,    made    and    returned, 

how,  3413,  3409. 
Arbitration,  may  submit  to,  3428,  4475. 
Assignments,  may  join  in,  3429. 
Attachment,  may  issue  against,  when, 

4523. 
Attorneys  in  fact,  may  sell  by,  3000, 

3428. 


Bond  of,  temporary,  3360. 

Bond    of    administrators,    3396,   3373, 

3374,  3375. . 
Bond  of,  how  filed  and  recorded,  3397. 
Bond  of,  suits  on,  3398,  3501,  3502,  3503. 
Bond  of,  joint  liability  of,  3401. 
Bond  for  title,  receiving  and  making 

title  on,  3440-3444. 
Business  of  deceased,  may  continue, 

3436. 
Citation,  publication  of,  3394. 
Citation,  person  not  citing,  appointed, 
-    3371. 

Claims,  at  sales  by,  3458. 
Claims,    administrator    of     claimant 

made  party,  when,  5645. 
Clerk  appointed,  when,  3390. 
Commissions  and  compensation,  law 

of,  3484-3492. 
Compromises,  may  make,  when,  3428, 

3429. 
Contracts  of  deceased,  duty  and  rights 

as  to,  3438. 
Counsel  for  estate,  may  employ,  3434. 
County,  see  next  title. 
Debts,  to  be  paid  within  what  time, 

3423. 
Debts,  priority  of,  3424. 
Debts,  estate,  how  bound  for,  3425. 
Debts,  collection  of,  duty  as  to,  3426. 
Debts,   heir  or  creditor  may  collect, 

when,  3427. 
De  bonis  non,  when  appointed,  3363. 
De  bonis  non,  made  party,  when,  3439. 
Defaulting,  how  dealt  with,  3402,  3420. 
Discharge  of,  law  as  to,  3509-3512. 
Discretion  of  ordinary  as  to  appoint- 
ing, 3392. 
Distribution  of  estate  by,  3464-3478. 
Distribution  in  kind,  3479-3483. 
Distribution,  rules  of  inheritance, 3355. 
Equity,  jurisdiction  over  settlement, 

3495. 
Equity,  jurisdiction  exercised,  when, 

3999-4001. 
Executors,  law  of,  applies  to,  3316. 
Executions     against,    on    bond,    how 

levied,  3399,  3504. 
Foreign  administrator,  rights  of,  here, 

3521-3525. 
Garnishment,  subject  to,  when,  4734, 

4735. 
Guardians    of    deceased    lunatics,    ex 

officio  administrators,  2569. 
Heirs,  may  recover  estate  from,  when, 

3358. 
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Heirs,  rights  of  creditors  against,  3422, 

3336,  3201. 
Heirs,  may  sue  removed  administra- 
tor, when,  3406. 
Illegality,  may  file,  4741. 
Interest,   how  charged  against,  3496, 

3498. 
Inventory,  administrator  removed  for 

neglect  of,  3414. 
Inventory,  administrator  shall  return, 

3408. 
Inventory,  administrators  must  join 

in,  3411. 
Inventory     and     appraisement,     how 

made  and  returned,  3409,  3413. 
Inventory  must  contain  debt  due  by, 

3410. 
Inventory  must  contain    partnership 

interest,  3410. 
Investment  by,  how  made,  3435. 
Investment,  in  lands,  how  made,  3432. 
Judgments  against,  3508,  5344. 
Jurisdiction,  in  what  county  appoint- 
ed, 3393. 
Labor,  may  contract  for,  when,  3437. 
Limitation,  debts  barred,  administra- 
tor may  pay,  when,  3433. 
Limitation  of  suits  against,  3772. 
Minors,  may  expend  for,  when,  3431. 
Mortgage,  foreclosure  by  and  against, 

2768. 
Non  est  factum,  plea  of,  by,  5660. 
Notice  to  creditors,  shall  give,  3421. 
Notice  by  creditors  of  claims,  failure 

to  give,  3421. 
Oath  of,  3395. 

Ordinary  may  be,  when,  4228. 
Ordinary,     election     as     such,     trust 

ceases,  4229. 
Parties,  made  by  scire  facias,  5016-5023. 
Parties,    administrator    of    claimant, 

when  made,  5645. 
Parties  in  Supreme  Court,  5626. 
Pleas  peculiar  to,  3506. 
Pleas,  may  plead  as  intestate  could, 

3507. 
Possession   of  estate,  right  to,   3081,. 

3357,  3358. 
Priority  of  debts,  3424. 
Promise  to  pay  debt  out  of  his  estate, 

2693. 
Purchaser  from   heirs,  administrator 

may  sue,  when,  3358. 
Qualified  to  be,  who  are,  3365,  3366. 
Eeceipts,  final,  attestation  and  effect, 

3499. 


Refunding  bond,  may  be  demanded, 

when,  3500,  3482. 
Release    debts,     administrator    may, 

3428. 
Removal  does  not  abate  suit,  3404. 
Removal  of  administrator,  account  in 

such  cases,  3406. 
Removal  of  one  vests  trust  in  another, 

3405. 
Removal  of    proceedings   to  another 

county,  3516-3520. 
Reversion  not  sold  during  life  of  dow- 

ress,  3513,  3514. 
Reversion  unsold,  dismissed,  3513. 
Resignation  of,  how  effected,  3515. 
Resignation  of,  saving  in  favor  of  mi- 
nors, 3515. 
Returns,  annual,  how  made,  3416. 
Returns,  vouchers   must  accompany, 

3417. 
Returns,  how  allowed  and  recorded, 

3418. 
Returns  of  non-resident,  3419,  3316. 
Returns    of   deceased    administrator, 

3419,  3316. 
Returns,  docket  of,  shall  be  kept,  3420. 
Rules  for  appointing,  3367. 
Sales  by,  law  of,  3445-3462. 
Sales  by,  non-compliance  with  bid  at, 

546.6,5467. 
Service,  where  one  administrator  is 

out  of  State,  3505. 
Settlements    with,    before    ordinary, 

3493-3500. 
Settlements  with,  basis  of,  3497. 
Sheriffs  appointed,  when,  4230. 
Special  cases,  appointment  of  admin- 
istrators in,  3391. 
Surviving  partner,  rights  of,  2647. 
Surviving    administrator,    rights    of, 

3370. 
Sureties,  additional  required,  when, 

3400. 
Sureties,  liability  of,  on  bond,  3398, 

3501,  3502,  3503. 
Sureties,  liability  of  removed,  3403. 
Sureties,   liability   of,  on   removal  of 

trust,  3520. 
Temporary,    appointed,     wThen,    3359, 

3362,  3361. 
Temporary,  bond  of,  3360. 
Titles,  receiving  and  making,  on  bonds, 

3440-3444. 
Twelve  months  allowed  to  look  into 

estate,  3421. 
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Twelve  months  exemption  from  suit, 

3439. 
Unclaimed  funds,  how  disposed  of,  on 

discharge,  3512. 
Warranty,  cannot  bind  estate  by,  3456. 
Will     annexed,  administrators    with, 

power  of,  3460,  3309. 
Will    annexed,    administrators   with, 

appointed  when,  3309,  3364. 
Witness,  competency  as,  5269. 
Year's  support  to  decedent's   family, 

3465-3471. 

Administrators,  County,  3376-3392. 
One  for  each  county,  3376. 
Bond,  3377,  3383. 
Qualification,  3379. 
Term  of  office,  3380. 
Administers  on  what,  3381. 
Separate  letters  for  each  estate,  3382. 
Bond  strengthened,  when,  3383. 
Failure  to  give  additional,  3386. 
Duties  continue  after  term,  3387. 
Clerk  administrator,  when,  3389,  3390. 

Administrators'  Sales,  3445-3463. 

Advertisement  of,  5457,  5458. 

Choses  in  action  of,  3449. 

Claims  against,  3458,  4630. 

Corporate- stock,  sale  of,  3451. 

Divests  liens,  3453. 

Executor's  sale,  law    of,  applies   to, 

3316. 
Failure  to  comply  with  bid  at,  5466, 

5467. 
Land  in  two  counties,  sale  of,  3455. 
Land,  when  allowed  sale  of,  3450. 
Lands,  sale  of,  when  and  how  made, 

3452. 
Manner  of,  3446. 
Perishable     property,    how    affected, 

3445. 
Private,  condemned,  3459. 
Recitals  in  deed,  how   far  evidence, 

3454. 
Return  of,  how  made,  3462. 
Terms   of,   and   liability   of    adminis- 
trator, 3447. 
Terms  of,  must  be  advertised,  3461. 
Void,  and  voidable,  3463. 
Wild  lands,  sale  of,  may  be  private, 

3448. 
Wills,  sale  under,  how  effected,  3460. 

Admissions. 

Acted  on,  estops,  5150. 
Agents,  5192,  3034. 


Demurrer,  by,  5048. 

Evasive  answer,  5054,  5157. 

Executor  and  legatee,  admissions  of, 
good  against  will,  3296. 

Facts,  admission  of,  avoids  continu- 
ance, 5130. 

Failure  to  answer  letter,  by,  5155. 

In  judicio,  5150. 

Obtained  improperly,  5194. 

Parties,  of,  5189,  5190. 

Pleadings,  in,  5051,  5188. 

Privies,  of,  5193. 

Refer  to  civil  cases,  5187. 

Silence,  effect  of,  5195,  5155. 

Strangers,  of,  5191. 

Weight  of,  5197. 

Whole,  received,  5196. 

Adoption  of  Children. 

Mode  of,  2497. 

See  Charitable  Institutions. 

Adulterated  Drugs  and  Liquors. 

Purchaser  of,  may  sue,  when,  3865. 

Adultery. 

Dower  lost  by,  4689(6). 
Husband  may  sue  for,  with  wife,  3869. 
Parties  cannot  testify  in  cases  of,  5272. 
Marriage,  how  proved  in  suits  for,  3869. 

Adults. 

Adoption  of,  2499. 

Names  of,  how  changed,  2499. 

Advancements. 

Accounted  for,  how,  3477. 
Defined,  3474. 
Estimated,  how,  3478. 
Portions  in  trust  are,  3476. 
Proof  of,  3475. 

Adverse  Possession. 

Administrator  cannot  sell  in  face  of, 

3457. 
Declarations  admissible  to  prove,  5180. 
Deed  made  pending,  not  void,  3605. 
Processioners    must    respect,    when, 

3247,  3248. 
Requisites  of,  to  support  prescription, 

3584. 
Seven  years  of,  gives  title,  when,  3589. 
Twenty  years  of,   gives   title,   when, 

3588. 
Tenant  in  common  holds,  when,  3145. 
Unavailing,  when,  3593-3595. 
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Advertisement. 

Affirmative. 

Citations,    notices,   etc.,   how   adver- 

Burden on  party  holding,  5160. 

tised,  5458. 

Negative    sometimes    equivalent    to, 

Cost  of,  paid  in  advance,  when,  5459. 

5160. 

Local  legislation,  how  advertised,  5778, 

314. 
Rates  of,  prescribed,  5461. 

Better  than  negative  testimony,  5165. 

Agency.     See  next  title. 

Medium  of,  how  changed,  5460. 

Creation  of,  formality,  3002. 

Mode  of,  where  prescribed  rates  can- 

For illegal  purposes,  gives  no  right, 

not  be  agreed  on,  5462. 

3018. 

Sales  by  administrators,  etc.,  how  ad- 

Ratification of,  law  as  to,  3019. 

vertised,  3452. 

Wife's,  for  necessaries,  presumed,  2477. 

Sales  of  perishable  property,  how  ad- 

Wife's, must  be  proved,  when,  2479. 

vertised,  5463,  5464,  5465. 

Sales  under  execution ,  how  advertised , 

Agent,  2997-3044. 

5457. 

Acknowledge  service,  may,  4983. 

Service  by  publication  of,  4976-4979. 

Acts  of,  bind  principal,  how  far,  3021. 

Advice  of  Counsel. 

Administrator,  expenses  of,  3492. 

Does  not  relieve  from  damages,  4420. 

Admission  of,  binds  when,  5192. 

Not  disclosed,  5199. 

Authority  of,  how  construed,  3023. 

Compensation  of,  3014. 

Affidavit. 

Concealment  of,  binds  principal,  3026. 

Amendable,  how,  5122,  5120,  5057. 

Contracts  by,  under  statute  of  frauds, 

Amendable,  when,  5122. 

2693. 

Amended  plea,  to,  5057. 

Deal  with  himself,  cannot,  3010. 

Answer,  to,  in  equity,  form  of,  5693. 

Declaration  of,  admissible  when,  3034, 

Appeal  by,  allowed  when,  4465. 

5192. 

Attachments,    to    obtain,   4511,   4528, 

Diligence  of,  3009. 

4540,  4543. 

Estoppel  on,   as   to   principal's  title, 

Attorney  may  make,  when,  5059,  4417. 

3012. 

Certiorari,  bond  in  lieu  of,  4641. 

Foreign  insurance  companies,  of,  must 

Certiorari,  to  obtain,  4638. 

obtain  license,  2139. 

Court  may  administer  oath,  4047  (5). 

Formality  of  creating,  2997. 

Default,  to  open,  5072. 

Form  of  acting,  immaterial,  3022. 

Exceptions  to,  in  attachment  and  claim 

Goods,  mingling  by,  effect  of,  3020. 

cases,  5644,  4618. 

Governor  may  appoint,  136. 

Illegality,  of,  amendable,  when,  5120. 

Notice  to,  affects  principal,  3027. 

Illegality,  of,   law    concerning,   4736- 

Overseers,  law  as  to,  3043. 

4742. 

Partnership    of,    obeys    instructions, 

In  forma  pauperis ,  4465,  4618. 

when ,  2652. 

In  forma  pauperis  in  claims,  4618. 

Payment    to,   binds  principal,   when, 

In  forma    pauperis,   Supreme  Court, 

3717. 

5552,  5553,  5613. 

Personal  profit,  cannot  make,  3011. 

Injunctions,  in,  5323. 

Plea,  may  swear  to,  5059. 

Mortgages  on  personalty,  to  foreclose, 

Principal  bound  for  fraud  of,  3029. 

2753,  2760. 

Principal  bound  for  tort  of  one  to  an- 

Motion for  new  trial,  on,  5323,  5481. 

other,  when,  2610,  3030. 

Out  of  the  State,  before  whom,  5060, 

Private    instructions     do     not     bind 

5062. 

others,  3023. 

Pauper,  5613,  5881,  4465,  4618,  5124. 

Ratification  of  acts  of,  3019. 

Petition,   to,  requires   same   in   plea, 

Representations    of,    bind    principal, 

5055. 

3026. 

Pleas,  form  of,  affidavit  to,  5655. 

Rights  and  liabilities  of,  as  to  stran- 

Response to  notice  to  produce,  5678. 

gers,  3035,  3042. 

Witness  and  diligence,  as  to,  5481. 

Service,  may  acknowledge,  4983. 
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Several,  of,  subject  to.  instruction   of 

Judgment  in  favor  of  children,  2463. 

one,  3013. 

Permanent    alimony,  when    granted, 

Sue  in  own  name,  may,  when,  3037. 

2464. 

Swear  to  plea,  may,  5059. 

By  voluntary  deed  of  husband,  2465. 

Trespass    of,  binds    principal,    when, 

By  decree  in  equity,  2466. 

3031. 

Proceeding  for,  before  judge,  2467. 

What  makes  an  agent,  2997. 

Judgment,  how  excepted  to,  2468. 

What  may  be  done  by,  2999. 

Liability  of  husband  before,  2469. 

Who  may  be,  3001. 

Liability  ceases  after,  2470. 

Wife  is,  to  buy  necessaries,  2477. 

Annulled  by  after-cohabitation,  2471. 

Wife  may  act  as,  for  husband,  2479. 

Cohabitation  does  not  affect  children, 

Witness,  competent,  is,  3034. 

2471. 

See  Master  and  Servant. 

Defeats  inheritance  of  wife,  2472. 

Agreement. 

Allegata  and  Probata. 

That  must  be  in  writing,  2693,  2694. 

Formal  variance  not  require  dismissal, 

Voluntary,  not  enforced,  4039. 

4995. 

Of  attorneys,  bind  client,  how  far,  4417. 

Alteration. 

Of  attorneys,  must  be  in  writing,  5651. 

Of  written  contracts,  effect  of,  3702. 

Dispensing  with  pleading,  5652. 

Materiality  of,  decided  by  court,  3703. 

Not  to  enforce  judgment,  5445. 

Fact  of,  tried  by  jury,  3703. 

Temporary  change   in  contract,  new, 

Must  be  explained,  when,  3704,  5242. 

3642. 

Amalgamation. 

Agricultural  Products. 

Of  races  by  marriage,  forbidden,  2422. 

Sale  of,  3546,  1634,  1609. 

Ambiguities. 

Title  passes,  when,  3546. 

In  wills,  explainable,  3325. 

Air  and  Light. 

In  all  writings,  explainable,  5202,  3675. 

No  prescription  for,  3046. 

Amendment. 

Alias  Execution. 

Of  acknowledgment  of  service,  5109. 

May  issue,  when  and  how,  4752,  4755. 

Of  affidavits,  allowed,  when,  5122. 

May  issue  in  case  of  mistake,  5115. 

Of  affidavits  of  illegality,  5120. 

Aliens. 

Of  affidavits  to  appeal,  5124. 

Defined,  1814. 

Amending  party  put  upon  terms,  5101. 

Rights  of,  in  this  State,  1816. 

Of  answer,  5056,  5057. 

May  sue  and  give  evidence  here,  1817. 

Of  answer,  to  be  verified,  when,  5056, 

May  receive   and  enforce  mortgages, 

5057. 

1818. 

Of  appeal  and  other  bonds,  5123. 

How  far  subject  to  militia  duty,  1819. 

In  attachments,  4564. 

May  hold  lands  in  this  State,  1816. 

Bills  of  exceptions,  5570-5575. 

Sued,  where,  4954. 

Before  auditors,  4583. 

See  Comity,  Foreign  Corporations. 

Charters,  5799,  1836,  1840,  2350(6). 

Continuance    for    amendment,    5127, 

Alimony,  2456-2472. 

5128. 

Definition  of,  2456. 

Code,  how  amended,  5779. 

Temporary,  how  obtained,  2457. 

Constitution,  how,  5940,  6009. 

Judge's  discretion  in  allowing,  2458. 

County  courts,  in,  4203. 

Order  for,  may  be  revised,  2459. 

Court  of  ordinary,  in,  4256,  4268. 

Order  for   temporary,  how  enforced, 

Effect  of,  in  equity,  5068. 

2459. 

Enough  to  amend  by,  5098. 

Merits  not  in  issue,  2460. 

Equity  pleadings,  4969,  4971. 

For    children,    pending  divorce   suit, 

Executions,  5114,  5115. 

2461. 

Increase  of  personalty,  5100. 

For  children,  on  final  trial  of  divorce, 

Jurisdiction,  shown  by,  5107,  5098. 

2462. 

Judgments,  5113. 
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Misnomers  instanter,  5102. 

Mistakes  of  officers,  5125. 

New  trial,  motion  for,  5121. 

Nunc  pro  tunc  by  officer,  5117. 

Official  entries,  5116,  5117. 

Official  returns,  5116,  5117. 

Parties,  5103-5105. 

Pleadings,  amended,  when,  5097,  5098, 

5045. 
Pleadings,  when  not  allowed,  5099. 
Pleadings    amended    before    auditor, 

4583. 
Pleas,  amended,  when,  5097,  5045. 
Pleas,  verified   amendment   to,   5055, 

5057,  5655. 
Process  and  orders,  4047,  5109,  5118. 
Records,  4047,  5118,  5119. 
Representative  character,  5106. 
Scire  facias,  5108. 
Verdicts,  5110-5112. 
Verification  of,  in  pleadings,  5055-5057. 
Waiver  of  service,  5109. 

Ancient  Boundaries. 
How  proved,  5185. 

Ancient  Documents. 

Need  no  proof,  when,  3610. 
Admissible  in  evidence,  when, 5184. 

Ancient  Light. 

No  prescription  for,  3046. 

Animals. 

Abandoned  and  diseased,  how  dealt 

with,  1755. 
Lien  on  get  of,  2811. 
Property   in  wild  animals,  3074-3076. 
Vicious,   owner  liable  for,  3821,  3822. 
See  Cattle,  Live  Stock. 

Annuities. 

Charged  on  land,  follow  it,  3067. 
Answer  (at  Law)  . 

Filed  at  first  term,  5052. 

No  part  of  shall  be  stricken,  5065. 

Petition  and,  make  issue,  5067. 

Dilatory,  must  be  sworn  to,  5058. 

If  none  filed,  judgment  by  default, 
5077,  5078. 

No  general  issue,  5053. 

Special,  necessary,  when,  5053. 

Pleas, law  as  to,  3701-3760,  5059-5096. 

Pleas  in  cases  of  tort,  3891-3904. 

Answer  (in  Equity),  5045-5078. 
Admissions  in,  5056,  5150. 


Affidavit  to,  form,  5693. 
Amendable,  when,  5056,  5057. 
Amended  bill,  answer  to,  5068. 
Amendment,  to  be  under  oath,  when, 

5056,  5057. 
Codefendant's,  evidence  when,  3952. 
Contents  of,  5061. 
Cross-bill,  used  as,  4969. 
Demurrer  to,  when,  5050. 
Discovery  sought,  full,  3948. 
Evasive,  presumption,  5054,  5157. 
Evidence,  how  far,  5056,  3946,  3950. 
Evidence,  in  injunction  cases,  4926. 
Exhibits  to,  4963,  5695. 
Filed,  when,  5052,  5045,  5047. 
Letter  requiring,  when,  5155. 
Overcome  how,  5061,  5156. 
Privilege  of  party,  3947. 
Responsive,  when,  3951. 
Verification  of,  5055,  5056,  5062,  4964. 
Verification  of,  amended,  5057. 
Verified,  when,  4964,  4965,  5056. 

Antenuptial  Contract. 

Law  concerning,  2480-2487,  2693. 

Appeal,  4453-4473. 

Affidavits  to,  amendable,  5124. 
Attorney  may  sign  bond  to,  4459. 
Attorney,  power  of,  to  enter,  4417. 
Attorney  or  officer  not  to  go  on  bond, 

5641. 
Bonds  to  appeal,  amendable,  5123. 
Condemnation  proceedings,  4678. 
Continuances  on,  5137,  4208. 
Costs  paid  and  security  given  to,  4458. 
County  court,  from,  4214,  4216. 
Court  of  ordinary,   from,  4454,  4466, 

5852. 
Damages  for  frivolous,  4473. 
Defense  in  writing  in  superior  court, 

4139. 
Effect  of,  4470. 
Exceptions  to  security,  when  taken, 

5632. 
Financial  agents,  how  entered  by,  4464. 
Foreclosure  of  lien,  judgment  on,  as 

in  appeal  cases,  2817. 
Forma  pauperis ,  in,  4465,  5632. 
Guaranteed,  an,  to  the  courts,  5701. 
Homestead,  in  cases  of,  2838. 
Investigation  denovo,  is,  4469. 
Judgments,  how  bind,  5352. 
Judgments  on,  how  signed,  5342. 
Justice's  court,  appeals   from,   when, 

4141. 
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Justice's  court,  how  sent  up  from,  4468. 

Justice's  court,  in,  4140,  4141. 

Jury,  appeal  from  one  to  another,  may 

be  provided  for,  5847. 
Liability  of  and  recourse  of  surety  on, 

4463. 
Lies  in  what  cases,  4453. 
One  or  more  may  enter,  4461. 
Ordinary,  how  entered  by,  4466. 
Ordinary,  how  transmitted  by,  4467. 
Parties,    how    bound    in  such  cases, 

4462. 
Partners   and   joint    contractors,   by, 

4460. 
Suspends  judgment,  5340. 
Time,  within  what  entered,  4455,  4456. 
Tried,  how,  4472,  4143. 
Who  may  enter,  4457. 
Withdrawn,  how,  4471. 

Appearance  and  Pleading. 

Waiver  of  process,  when,  4981. 

Appearance  Term. 

Service  too  late  for,  4992. 

First  term  is,  5052. 

As  to  new  parties,  5020. 

Call  of  appearance-docket,  5045,  5069. 

See  First  Term. 

Application  op  Payments. 
Law  of,  3722. 

Appointment.  • 

Power  of,  4017,  4023. 

Appointments. 

Offices,  appointments  are,  when,  132. 

Of  agents,  3002. 

Equity,   jurisdiction   over  powers  of, 

4017-4020. 
Of  trust  or  honor,  who  ineligible  to, 

5738. 
Of  member  of  General  Assembly,  to 

office,  forbidden,  5754. 
Once  rejected  by  Senate,  5818. 
By  Governor,  5817,  5818,  5863,  5907. 

Apportionment. 

Of  deficiencies  in  sale  of  lands,  3542. 
Of  failures  of  consideration,  3541. 
Of  contracts,  3644. 
In  equity,  3993. 
Of  representatives,  5747. 
Changed,  how  and  when,  5748. 
Between  tenant  and  remainder-man, 
3992. 


Appraisement  of  Estates. 

Law  regulating,  3407-3414. 

Apprentices. 

Ordinary  may  bind  out,  4232,  2605. 
Who  may  bind  themselves  as,  2598. 
Law  as  to,  2601-2608. 
Civil  action  for  enticing,  2609. 

Approach. 

Way  of,  to  be  kept  safe,  3824. 
Owner  liable  for  defective,  3824. 

Appropriation  of  Payments. 

By  whom  and  how  made,  3722. 

Appropriations. 

Yea  and  nay,  vote  by,  5775. 
Veto  of,  5819. 
Sectarian,  forbidden,  5711. 
Bill  to  contain  what,  5772. 

Approximation. 

Bequests  effectuated  by,  when,  3338, 

4007. 

Arabic  Numerals. 

May  be  used  in  pleading,  4942. 

Arbitrament  and  Award,  4474-4509. 

Parties  submitting  to,  bound  by,  4474. 

Fiduciary  agents  may  submit  to,  4475, 
3428. 

Submissions  and  award,  verbal,  when, 
4476. 

Submissions  must  be  in  writing,  when, 
4476. 

Award  must  be  in  writing,  when,  4476. 

Award  must  consist  with  submission, 
4477. 

Good  in  part  and  bad  in  part,  4477, 
4480. 

What  decided  under  general  submis- 
sion, 4478. 

Award  must  be  certain,  final  and  rea- 
sonable, 4479. 

Must  be  by  the  arbitrators  or  umpire, 
4479. 

Award  by  umpire  is  good,  4481. 

Pending  litigation,  how  referred,  4482, 
4485. 

What  vitiates  award,  4483. 

Fraud  will  void  award,  4032,  4484. 

Mistake  vitiates  award,  when,  4483. 

Good  defense  to  suits  for  torts,  3902. 

Equity  sets  aside  award  for  fraud,  4032. 
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Arbitration  and  Award,  4485-4509. 

Who  may  submit,  3428. 
Form  of  submission,  4486. 
Submission  irrevocable,  when,  4486. 
Number  and  selection  of  arbitrators, 

4487,  4488. 
Time  and  place  of  meeting,  4489. 
List  of  witnesses,  4490. 
Vacancies,  how  filled,  4491. 
Arbitrators  to  be  sworn,  4492. 
Continuances,  4493. 
Adjournments,  4494. 
Interrogatories  and  depositions,  4495. 
Competency  of  witnesses,  4496. 
Rules  of  evidence,  4497. 
Power  of  arbitrators,  4498. 
Production  of  beoks  and  papers,  4499. 
Administration  of  oaths,  4500. 
Two  may  make  award,  4501. 
Return  of  award,  4502,  4503. 
Entered  on  minutes  of  superior  court, 

4502. 
Effect  of  award,  4502. 
Award,  how  attacked,  4504,  4032. 
Trial  of  issue,  4505. 
Effect  of  verdict,  4505. 
Fees  for  entering  award,  4506. 
Costs,  how  taxed,  4507. 
Pay  of  arbitrators,  how  fixed,  4508. 
How  collected,  4503. 
Submission   to,   in  other  cases,  4485, 

4482. 
Judgment  on,  4509. 

Argument. 

All  grounds  at  once,  5675. 

Improper,  nonsuit  for,  4419. 

In  claim  cases,  4624. 

Notes  on,  pp.  1062-1064. 

In  writing  in  Supreme  Court,  5577, 
5602-5604. 

Time  for,  in  Supreme  Court,  extended, 
when,  5576. 

In  claims  and  illegalities,  order  of, 
5644. 

On  continuances,  5653. 

On  motions,  5675,  5676. 

As  to,  in  superior  court,  5634-5638. 

As  to,  in  Supreme  Court,  5602-5604. 

Opening  and  concluding,  5676,  5644. 

Opening  and  concluding,  on  excep- 
tions, 4595,  4596. 

Burden  of  proof,  5160. 

Armed  Resistance. 

In  case  of  strikes,  2283. 


Arms. 

Right  of  citizens  to  carry,  5719,  6015. 

Arrest. 

Abuse  in  effecting,  prohibited,  5706. 
For  malicious,  3854-3857. 
Exemption  of  witnesses  from,  5265. 
Of  militiamen,  1233. 
Voters  free  from,  77,  5739. 
Exemption  of  legislators,  5766. 
Return   of   sheriff,  where  not  made, 
5683. 

Arrest  op  Judgment. 

Motion  in,  for  what  cause  made,  5362. 
Nature  of  motion  in,  5363. 
For  defects  in  pleadings,  5364. 
Refused  when  defects  are  amendable, 

5365. 
Motion  in,  where  made,  5367. 
As  to  motions  in,  5675. 

Assault. 

Civil  action  for,  3826,  3827. 
Assemblies. 

Right  of  people  to  assemble,  guaran- 
teed, 5721. 

Assent. 

Of  executors,  to  legacies,  3319,  3321. 
Of  parties,  essential  in  contracts,  3645, 
3526. 

Assets. 

Of  dissolved  corporations,  disposition 
of,  1886.    • 

Of  partnerships,  divided  in  kind,  when, 
2647. 

Of  insolvent  partnerships,  how  distrib- 
uted, 2660. 

All  property  is,  to  pay  debts,  3319. 

Administration  of,  3997-4005. 

Assignee. 

Of  taxfi.fa.,  rights  of,  888. 

New,  appointed,  when,  3166. 

Of  bill  of  lading,  rights  of,  3553. 

Bond  required  of,  when,  3166. 

Of  choses  in  action,  rights  of,  3077. 

Of  judgments,  not  affected  by  set-off, 

3748. 
Of  judgments,  rights  of,  5374,  5375. 
For  benefit  of  creditors,  2698-2715. 
Of  mortgage,  2745. 

Assignment. 

To  evade  taxes,  void,  885. 
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Of  taxfi.  fas.,  law  of,  888. 

By  ordinary,  2563,  4261. 

By  bank,  how  made,  1977. 

Power  of,  in  all  courts,  4046. 

By  banks,  how  set  aside,  1978. 

Punishment  to  be  limited,  5717. 

By  corporations,  2698. 

Supreme  Court,  power  of,  5498,  5631. 

By  firms  and  individuals,  2699. 

Witness  subject  to,  5263. 

How    executed,   filed,  and    attacked. 

2698-2715. 

Attachments,  4510-4580. 

Of  fund,  3078. 

Administrators,  etc.,  allowed  against, 

What  not  assignable,  3079. 

when,  4523. 

By  banks,  how  executed,  1980. 

Affidavit  to  obtain,  by  whom  made, 

By  limited  partnerships,  void, 

when, 

4511. 

2681. 

Affidavit  to  obtain,  form  of,  4529. 

By  partnerSj  in  such  cases,  void , 

when, 

Amendments  in  cases  of,  4564. 

2681. 

t      Bond,  party  seeking,  must  give,  4512. 

Void  as  against  creditors,  when 

,  2695. 

Bond  of  copartners  or  joint  creditors, 

Bonds,  required  in  cases  of,  2707 

,  3166. 

how  executed,  4513. 

Of  liens,  how  done,  2822. 

Bond,  sureties  on,  who  may  be,  4514. 

Fiduciary  agents  may  accept, 

when, 

Bond,  contested  or  strengthened,  4517. 

3429. 

Bond,  suit  on,  5013. 

Of  judgments,  5374,  5375,  3748. 

Bond,  form  of,  4529. 

Of  decrees,  4859. 

Claims,  how  interposed  in,  4569. 

Of  choses  in  action,  rights  of  assignee, 

Claims,  how  tried,  4570. 

3077. 

Claims,  claimant  may  replevy  prop- 

Same,  to    administrator   of    partner, 

erty,  4571. 

2647. 

Claims,  suit  on  bond  of  claimant,  4572. 

Need  not  be  under  seal,  3682. 

Claims,  claimant  liable  for  hire,  when, 

Of  mortgage,  2745. 

4573. 
Claims,  when  interposed,  4574. 

Assignment  of  Dower. 

Declaration  in,  filed  at  first  term,  4556. 

Proceedings  for,  4697-4704. 

Debts  not  due,  issue  for,  when,  4521. 
Defendant  may  appear    and    defend, 

Assignment  op  Error. 

4558. 

In  bill  of  exceptions,  5527,  5605, 

5528. 

Defendant  may  plead  set-off,  though 

Assignments  for  Benefit  of  Creditors. 

not  due,  4559. 

When,  by  whom,  and  .how  made 

,  2698- 

Defendant  may  traverse  plaintiff's  affi- 

2715. 
How  attacked,  2710. 

davit,  4560. 

Defendant  by  such  traverse  shall  not 

Assignee's  bond,  2707. 

delay  the  case,  4561. 

Directed,  to  whom,  4519. 

Form  of  assignment,  2701. 

Docket  of,  4532. 

Inventory,  2704. 
Oath,  2703. 

Executor,   may  issue  against,  when, 
4523. 

Recorded  as  deed,  2700. 

Executions,   how  issued    and   levied, 

Notice  to  creditors,  2714. 

4576. 

Associations. 

Form  of  affidavit,  bond  and  writ,  4529. 

See  Corporations. 

Foreign  corporations,  lie  against,  4527. 

Assumpsit. 

Fraudulent    debtors,   issued    against, 
4543,  4544. 

To  pay  rent,  3116. 

Fraudulent    debtors,  when  and  how 

Implied,  4936. 

4545. 

Asylums. 

Fraudulent    debtors,    how    removed, 

See  Lunatic,  Guardian  and  Ward. 

4546. 

Fraudulent    debtors,    proceedings    in 

Attachment  for  Contempt. 

such  cases,  4547. 

In  equity,  4858,  3944,  4899,  4860. 

Fraudulent    debtors,    exceptions    to 

Garnishee,  subject  to,  when,  4552, 4729. 

granting,  etc.,  4548,  5540. 
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Fraudulent  debtors,  where  fraudulent 

liens  are  made,  4544. 
Fraudulent  levy,  5422. 
Garnishments,  may  issue  in,  4549. 
Garnishments  against  persons  in  other 

counties,  4550. 
Garnishments,  where    garnishee    an- 
swers, not,  4551. 
Garnishment,  where  he  admits  effects, 

4552. 
Garnishments,  answer,  how  traversed, 

4553,  4554. 
Garnishments,    traverse    in    justice's 

court,  4555. 
Grounds  for,  4510,  4543,  4539. 
Indorsers,  issue  in  favor  of,  when,  4525. 
Issue,  in  what  cases,  4510. 
Issue,  who  may,  4515. 
Joint  debtors  subject  to,  when,  4522. 
Judgment,     general,    how     obtained, 

4557,  4575. 
Judgment  in,  how  attacked  by  credit- 
ors, 4565.  ■ 
Levy,  on  property  in  different  coun- 
ties, 4516. 
Levy,  duty  of  officer,  4530. 
Levy,    officer    may  follow   property, 

when,  4530. 
Levy,  officer  shall  return,  how,  4531. 
Levy,  in  the  order  received,  4532. 
Levy,  form  of,  as  to  date,  and  how, 

4532. 
Levy,  what  is  subject  to,  4533. 
Levy,  by  serving  garnishment,  4534. 
Levy,  on  shares  of  stock,  how  effected, 

4535,  5430. 
Levy,  transfer  of    stock  after,  void, 

4536. 
Liens,   priority  of,  how  determined, 

4578,  4579. 
Liens,  money  raised,  how  applied,  4577. 
Money  demands,  lie  for  all,  4524. 
Notice  of,  to  defendant,  4557. 
Notice,  effect  of,  4557. 
Parties,  how  made  in  case  of  death, 

4563. 
Partners,  in  favor  of,  4513. 
Partners,  against,  4522. 
Pending  suit,  may  issue,  3739,  4526. 
Purchase-money  of  property,  lie  when, 

4539. 
Purchase-money,  affidavit  and  bond, 

4540. 
Purchase-money,  levy  in  such  cases, 
4541. 


Purchase-money,  subsequent  proceed- 
ings, 4542. 

Purchase-money  of  land,  issue  when, 
4538. 

Replevy  of  property  in  cases  of,  4567, 
4568. 

Returnable,  where,  4518. 

Stock,  levy  and  sale  under,  5430,  4535- 
4537. 

Substantial  compliance,  sufficient, 
4528. 

Sunday,  issue  on,  when,  4520. 

Sureties,  issue  in  favor  of,  when,  4525. 

Testimony  in,  taken  by  interroga- 
tories, 4566. 

Traverse  of,  by  defendant,  4558-4561. 

Who  may  issue,  4515. 

Attainder. 

Bill  of,  not  to  be  passed,  5730. 

Attendance  op  Witnesses. 
How  secured,  5260,  5266. 

Attestation. 

Of  deeds,  3599,  3620,  3621,  3622. 
Of  mortgages,  2724. 
Of  wills,  3272. 
Of  public  officers,  5211. 
Of  indentures  of  apprenticeship,  2598, 
2602. 

Attorney  and  Client. 

Communications  sacred,  5198,  5199. 
Champertous  contracts  illegal,  3668. 

Attorneys  at  Law,  4396-4445. 

Advice  of,  no  relief  to  client,  4420. 

Advice  of  counsel,  4420,  5199. 

Aliens  may  be  admitted  to  the  bar, 
4399. 

Admission,  manner  of,  4400,  4405,  5633. 

Administrators  may  employ,  3434. 

Admitted  in  Supreme  Court,  how, 
4412,  5600. 

Administrator  allowed,  when,  3434. 

Affidavit,  may  make,  when,  5059,  4417. 

Agreements  between,  to  be  in  writing, 
4417. 

Appeals,  may  enter,  4457,  4459,  4417. 

Appearance  of,  unauthorized,  a  con- 
tempt, 4422. 

Application  for  admission  to  the  bar, 
4400. 

Applicants  not  qualified ,  to  be  rejected , 
4404. 

Authority  of,  to  bind  clients,  4417. 
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Authority,  proof  of,  may  be  demanded, 
4423. 

Bind  party,  cannot,  unless  employed, 
4421. 

Bringing    money     into     court,     note 

p.  1098. 
Cannot  be  clerk  of  superior  court,  4348. 
Causes  for  removing,  4429. 
Champertous  contracts  with,  3668. 
Confidential     communications    privi- 
leged, 5198,  5199. 
Continuance  for  absence  of,  5132. 
Contracts  for  fees  of,  void,  when,  4413, 

3667. 
Cost  fi.  fas.,  against,  5395,  5396. 
Evidence  of  facts  stated  in  petition, 

4401. 
Examination,  how  conducted,  4403. 
Examination  of  applicant,  4402. 
Fees,  contract  to  pay,  void,  when,  3667. 
Fees,  costs  when,  3796,  2140,  2824,  4724, 

p.  1096. 
Fees,  insurance  company  to  pay,  2140. 
Fees  of,  rule  for  fixing,  4415,  2824, 4724. 
First  employed,  has  preference,  when, 

4426. 
Garnishment,  subject  to,  4731. 
Graduates  of  law  schools,  4406. 
Insurance  company  to  pay  fees,  2140. 
Leading  counsel  has  preference,  4424. 
Leading  counsel,  who  is,  4425. 
Liable  for  unskillful  advice,  4420. 
Liability  of,  for  costs,  5386,  5387. 
Lien  for  money  into  court,  2814. 
Lien  of,  law  regulating,  2814. 
Lien,  rank  of  such,  2814. 
Lien  of,  on  personalty,  how  enforced, 

2818. 
Lien  of,  on  realty,  how  enforced,  2815. 
Lien  of,  rule  absolute  against,  4778. 
Limitations  on  authority  of,  4418. 
Misconduct  causing  nonsuit,  4419. 
Money,    bringing    into    court,    note 

p.  1096. 
Oath  of,  4407. 

Ordinary  not  act  as,  when,  4242. 
Other    States,    from,    how   admitted, 

4408,  4409,  4411. 
Other  States,  from,  refused  admission, 

when,  4410. 
Pay  twenty  per  cent.,  when,  4771, 4772. 
Penalty    for    transferring    fee    notes, 

4414. 
Personal  remarks  forbidden,  5603. 
Proceedings  to  remove,  4431-4444. 


Proof  of  authority  may  be  demanded, 

4423. 
Qualifications  of,  4398. 
Eank  of  liens,  2814. 
Eeinstated,  how,  4430. 
Removable  for  not  paying  tax,  4445. 
Rights  of,  in  claim  cases,  2824. 
Right  of  party  to  appear,  6019,  5701, 

5702. 
Rule,  answer  to,  etc.,  4775. 
Ruled  in  vacation,  4774. 
Ruled  without  notice,  when,  4777. 
Rules  of  court  relating  to,  5633-5641, 

5651,  5652. 
Rules  of  Supreme  Court  relating  to, 

5600-5604. 
Service  on,  in  equity  cases,  4975. 
Special  duties  of,  4427,  4419. 
Stricken  from  roll,  when,  4428. 
Subject  to  rule,  when,  4416. 
Supreme  Court,  how  admitted  in,  4412, 

5600. 
Supreme  Court,  rules  of,  relating  to, 

5600-5604. 
Surety  of  county  officer,  cannot  be, 

241,  248. 
Tax  on,  775. 

Testify,  not  to,  when,  5269,  5271. 
Transfer  of  judgment  by,  5375. 
Unauthorized  appearance  of,  is  a  con- 
tempt, 4422. 
Who  may  practice  law,  4396,  4397. 
Witness,    incompetent,    when,    5199, 

5271. 
Witness,  owes  fair  treatment  to,  5281. 
Attorney-general. 

To  institute  penal  actions,  4933. 

Salary  of,  5860,  5864. 
Attorneys  in  Fact. 

How  appointed,  3002. 

Guardian  may  appoint,  2556. 

Wife  may  act  as,  for  husband,  2479. 

Executors,  etc.,  may  sell  and  convey 
by,  3000. 

May  enter  appeals,  4457,  4459. 

May  file  illegality  to  execution,  4741. 
Attorney,  Power  op. 

Filed  with  official  bond,  when,  249. 

Filed  on  appeal,  when,  4457. 

How  executed,  3002. 
Attornment. 

By  tenant,  prohibited,  3122. 
Auction. 

Sales  by,  need  no  writing,  3527. 

See  Bid. 
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Auctioneers. 

Tax  on,  775. 

Who  may  be,  3562. 

How  licensed,  3562. 

Liability  for  selling  stolen  horse,  3563. 

May  sue  for  goods  sold  by  them,  3037. 

Are  agents  of  both  parties  in  sales, 
3527. 
Auditors. 

Causes  referred  to,  when,  4581, 4582. 

Eeports  of,  law  governing,  4585. 

Appointed,  when,  4581. 

Eeports,  filed  when,  4588. 

Exceptions  to  report,  4589-4593. 

Trial  of  exceptions,  4594-4599. 

Evidence  on  trial,  4598-4600. 

Fees  of,  4602. 

Selected  by  parties,  when,  4603. 

Hearing  by,  where  held,  4584. 

Amendment  before,  4583. 

In  establishment  of  destroyed  records, 
etc.,  5226-5228. 
Autrefois  Acquit  or  Convict. 

Accused  jeoparded  but  once,  5705,  6018. 
Average. 

In  insurance,  2132. 
Avoidance. 

Specially  pleaded,  5053. 
Award. 

Requisites  of  good,  4476-4481. 

What  vitiates,  4483,  4484,  4504. 

Equity  will  set  aside,  for  fraud,  4032. 

Rendition  and  effect  of,  4502. 

Arbitrament  and  award,  as  at  common 
law,  4474-4483. 

Arbitration  and  award,  under  statute, 
4486-4509. 

Where  returned,  4503. 

Backing  Executions. 

From  justice's  court,  4160. 
Baggage. 

Liability  of  carriers  for,  2280,  2288. 
Railroad  companies  shall  cheek,  2281. 
Lien  of  carrier  on,  2289. 
Innkeeper  shall  check,  2941. 
Bail. 

Judges  grant,    in    actions   ex    delicto, 
4321(4). 

Bailees. 

Lien  in  favor  of,  2812. 
Lien  of,  how  lost,  2813. 
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Property  of,  in  bailment,  2895. 
Care  and  diligence  required  of,  2897. 
Ordinary  diligence  defined,  2898. 
Extraordinary  diligence,  what  is,  2899. 
Gross  neglect  defined,  2900. 
Burden  of  proof  on,  when,  2896. 
In  contracts  of  hiring,  law  as  to,  2903- 

2920. 
May  sue  for  trespass,  when,  3889. 

Bailiffs. 

County  judge  may  appoint,  4190,  4191. 
Special  bailiff  of  county  court,  4189, 

4191. 
Sales    of    county-court    bailiff,    how 

made,  4216. 
Of  city  court,  4292. 
Special,  judge  superior  court  appoints, 

4450,  5684. 

Bail  in  Action  for  Personalty,  4604-4610. 

Affidavit  to  obtain,  4604. 

Affidavit,  how  filed,  and  proceedings, 

4605. 
Pendente  lite,  how  obtained,  4606. 
Release  of  defendant  without  surety, 

when,  4606. 
Perishable  property,  how  sold,  4607. 
Jail    fees,  when  defendant  arrested, 

4610. 
Habeas  corpus,  for  failure,  4610. 
Bills  of  exception,  in,  5540,  4609. 

Bail  in  Criminal  Cases. 

Attorney  or  officer  of  court  cannot  be, 

5641. 
Excessive,  not  to  be  required,    5706, 

6021. 
General   Assembly  shall   not  relieve, 

5781. 

Bailment. 

Definition  of,  2894,  3110. 
Property  of  bailee  in,  2895. 
Care  and  diligence  required  in,  2897. 
Ordinary  diligence,  2898. 
Extraordinary  diligence,  2899. 
Gross  neglect,  2900. 
Burden  of  proof  as  to  diligence,  2896. 
Carriers,  law  governing,  2263-2306. 
Hiring,  law  as  to,  2903-2920. 
Factor's  duty  and  lien,  2929. 
Warehouseman's  liability,  2930. 
Wharfinger's  liability,  2931. 
Inns  and  innkeepers,  law  as  to,  2932- 
2941. 
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Livery-stable    keepers,    liability     of, 

Process,  how  served  with,  1984. 

2943. 

Proceedings  thereafter,  1985. 

Deposits,  law  relative  to,  2921-2943. 

Prohibitions  on  banks,  1955. 

Loans,  law  governing,  2944-2954. 

Prohibitions  on,  qualified,  1956. 

Pledges  or  pawns,  law  as  to,  2955-2965. 

Receiver  appointed,  when,  1970. 

Is  generally  entire  contract,  2920. 

Receiver,  compensation  of,  1972. 

Right  of  action  in  cases  of,  2920. 

Receiver  of,  make  returns,  where, 

4912- 

Who  sues  for  trespass  in  cases  of,  3889. 

Receiver's  duty,  1971. 

Served,  with  process,  how,  1984. 

Banc. 

Specie,  shall  pay,  1963. 

Judges  preside  in,  when,  4335-4338. 

Stockholders  suable,  when,  1963, 

1975. 

Stockholders,  suits  against,  abate 

ment 

Bank-bills. 

of,  1976. 

Bona  fide  buyer  of,  gets  title,  3538. 

Tax  returns  of,  to  whom  made 

,  805, 

Warranty  of  payer,  as  to,  3720. 

780. 
Venue  of  suits  against,  1983. 

Bank-checks. 

See  Notice  and  Protest,  Holiday 

3. 

When  due,  with  reference  to  holidays, 
3692. 

Banks,  Incorporation  of,  1903-1985. 

Payment  in,  when  effectual,  3720. 

Annual  examination,  1919. 

Bankruptcy. 

Annual  report  by  examiner,  1924 

Power  of  Congress  over,  5974. 

Bank  returns,  1912. 

See    Assignment,  Insolvent  Traders, 
Creditors'  Bills. 

Banks  and  Banking,  1903-1985. 

Bank-examiner,  1912. 
Capital  stock,  1909. 
Capital  impaired,  1917. 
Cash  reserve,  1915. 

Abatement    of    suits    against  stock- 

Capital   impaired  to  be  made 

good, 

holders,  1976. 

1926. 

Accept  their  own  bills,  etc. ,  shall,  1963. 

Circulation  of  notes,  1929-1954. 

Agent,  when   not  liable  for  deposit, 

Collections,  liability  for,  1981. 

bank  failing,  3008. 

Comptroller-general,  issues    charter, 

Assignments  by,  1977. 

when,  1904. 

Assignments,  how  executed,  1980. 

Contents  of  certificates,  1906. 

Assignments,  set  aside,  1978. 

Directors  of  banks,  1908. 

"Bank"  includes  what,  1967. 

Duty  of  bank-examiner,  1922. 

Chartered  by  General  Assembly,  must 

Fee  for  charter,  1903. 

be,  5780. 

Fraudulent  transfers,  1979. 

Charter  of,  for  what  forfeited,  1969. 

Fraudulent  assignments,  1979. 

Charter  of,  proceedings  to  forfeit,  1970. 

Fraudulent  receipt  of  deposits,  1982. 

Collections  by,  1981. 

Increase  of  capital,  1909. 

Contracts  with,  interest  on,  1957. 

Insolvent  bank,  duty  of  government, 

Crimes  by  officers,  1968,  1979,  1982. 

1928. 

Debts  of  insolvent,  how  paid,  1973. 

Liability  of   stockholders,  1911, 

1892- 

Default,  penalty  for,  1964-1966. 

1898. 

Default,  proceedings  against,  for,  1965. 

Maximum  loan  to  one  person,  1916. 

Failing,  agent  when  not  liable  for  de- 

No loan  to  officer,  1914. 

posits,  3008. 

Oath,  1920. 

Foreign    administrators    may    check, 

Penalty  for  failure  to  make  good, 

1927. 

for  deposits,  3525. 

Petition  for  charter,  1903. 

Insolvent,  bills  of,  how  received,  1974. 

Petition  to  be  published,  1905. 

Insolvent,  debts  of,  how  paid,  1973. 

Powers  of  banks,  1907. 

Interest  on  contracts  with,  1957. 

Report  to  be  published,  1925. 

Obligations  of,  1963. 

Salai*y,  how  raised,  1923. 

Officers,  crimes  by,  1968,  1979,  1982. 

Secretary  of  State  issues  charter, 

1904. 

Penalties  on,  1958-1962. 

State  treasurer,  bank-examiner, 

1918. 
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Bank-stock. 

General  appropriation  bill  to  contain 

Lien  of  bank  on,  2825. 

Foreign  administrators  may  transfer, 

3525. 
How  levied  on,  and  sold,  5430. 

what,  5772. 
For  revenue,  originates  in  the  House, 

5773. 
Appropriation,  yeas  and  nays  must  be 

How  attached,  4535-4537,  4168. 
Dividends  on,  part  of  State  revenue, 

when,  979. 
Sale  of,  by  administrator,  3451. 

recorded,  5775. 
How  to  be  signed,  when  passed,  5776, 

5785,  5819. 
How  proposed,  after  rejection,  5776. 

Levied  on  by  constable,  when,  4168, 
5430,  4535. 

For  appropriation,  money   not  drawn 
from  treasury  without,  5774. 

Fraudulent  transfer  of,  how  punished, 
1979. 

Crimes,  relating  to,  1979. 
Bans. 

Of  marriage,  how  certified,  2418. 
Barter  and  Exchange. 

Contract  of,  law  concerning,  3561. 
Bastards. 

Domicile  of,  1827. 
Who  are,  2507. 

Obligation  of  fathers  of,  2508. 
Bights  of  mothers  of,  2509. 
Inherit  by  express  law,  2510. 
Inherit  from  mother,  2510. 
Inherit  from  each  other,  2510. 
Rules  of  inheritance  by,  2511,  2510. 
How  legitimated,  2494. 

Battery. 

Civil  action  for,  3826,  3827. 
Beach. 

Life-saving  appliances  on,  2942. 
Bees. 

Property  in,  3074. 
Benefit  of  Counsel. 

Accused  shall  have,  5702. 
Bid. 

'        Right  to  withdraw,  3645,  5466. 

Failure  to  comply  with,  at  public  sale, 

5466.  5467. 
For  contracts  to  do  public  works,  344. 

Billiard-tables. 

Tax  on  keepers  of,  775. 

Bill  (Legislative). 

Read  three  times  on  separate  days, 
5770. 

Not  to  contain  two  subject-matters, 
5771. 

Not  to  contain  more  than  title  ex- 
presses, 5771. 


Majority  of  each  house  must  pass, 
5777. 

Local  bills,  5778,  314. 

Code  sections,  how  amended  or  re- 
pealed, 5779. 

Veto  by  Governor,  5819. 

Appropriation,  how  vetoed,  5819. 

Failure  of  Governor  to  sign,  5819. 

To  borrow  money  for  State,  requisites, 
5889. 

Bill  of  Particulars. 

To  be  annexed,  when,  4963,  5642,  5691. 
Bill  of  Peace. 

When  entertained,  4984. 
Bills  in  Equity. 

Abolished  eo  nomine,  4931,4937,  4960. 

Amendable,  4971,  4994,  5097. 

Assignments  attacked  by,  2710. 

Creditors'  bills,  4003. 

Cross,  not  necessary,  4969. 

Direction,  4000. 

Discovery,  4962,  3946-3957,  3959. 

Dismissal  of,  4970. 

Exhibits  to,  5695,  4963. 

Extraordinary  remedies  by,  4967, 4867- 
4928. 

Filed  and  served,  when,  4973. 

Informality  not  fatal,  4971. 

Injunction,  for,  4913-4924. 

Insolvent  traders,  2716-2722. 

Interpleader,  4896-4898. 

Limitations,  statute  of,  3775. 

Marshal  assets,  4001. 

Mode  of  trial,  4849. 

Mode  of  defense,  5047-5064. 

New  trial,  for  limitations  of,  3770. 

Parties  to,  4841-4844. 

Of  peace,  4894. 

Review,  3770,  4862. 

Review  abolished,  4969. 

Sanctioned,  4973,  4964-4968. 

Service  of,  4975. 

Set-off,  saving,  as  to,  4970. 
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Statute  of  limitations,  3775. 

Supplemental,  4969. 

Trial  term  of,  4848. 

Venue  of,  4950,  5871. 

Verification,  4964-4968. 
Bills  of  Exception. 

Additional  record,  5536. 

Affidavit,  pauper,  is  supersedeas,  when, 
5553,  5613. 

Alimony,  in  cases  of,  2468,  5540. 

Amendable,  5570,  5575. 

Amended  by  judge  below,  5534. 

Assignment  of  error,  5527,  5584. 

Bail-trover  cases,  5540,  4609. 

Brief  of  evidence  in,  5529-5531. 

Certified  in  what  time,  5526, 5539, 5540. 

Cross-bills  of,  5535. 

Dismissal  of,  where  no,  5563-5570,  5547. 

Error  to  be  specified,  5527. 

Ex  parte,  5550. 

Extraordinary  remedies,  5540. 

East  writ  of  error,  5540. 

Filing,  5556,  5554. 

Final  judgment  only  to,  5526,  5527. 

Form  of  writ  of  error,  5532,  5533. 

In  forma  pauperis,  5552(3),  5553,  5613. 

Injunction,  4925,  5540,  5599. 

Judge  refusing  to  sign,  5545. 

Judge  dead  or  absent,  5542-5547. 

Judge  compelled,  how,  5546. 

Judge  to  examine  and  correct,  5534. 

Lie  in  what  cases,  5526,  5527. 

Mandamus,  5555,  5623,  5540. 

Original  sent  up,  5607. 

Parties,  new, 5562. 

Pauper     affidavit,    supersedeas,    5553, 
5613,5552(3). 

Pendente  lite,  5541,  5527. 

Quo  warranto,  5540. 

Rules  of  Supreme  Court,  5600-5631. 

Service  of,  and  waiver,  5547. 

Service  on  non-resident,  5548. 

Service  in  criminal  cases,  5551. 

Specify  error  plainly,  5527. 

Supersedeas,  when,  5552,  4925. 

Tendered  how,  5526-5536. 

Time  of  filing,  5557. 

Transmission  of  with  record,  5554. 
Bills  op  Exchange. 

Payable  to  agent,  how  sued  on,  3037. 

Definition  of,  3676. 

Parties  to,  and  their  designation,  3676. 

Foreign  bills,  3676. 

Acceptance  of,  payable  out  of  particu- 
lar fund,  3686. 


Acceptance  of,  must  be  in  writing,  2693. 
Acceptor's  lien,  3686. 
Protest  of,  and  notice  to  indorser,  3688. 
Not  payable  in  bank,  need  no  protest, 

3688. 
When  due,  with  reference  to  holidays, 

3692. 
Holidays  designated,  3692. 
Days  of   grace  not  allowed  on   sight 

paper,  3680. 
Payable  on  demand,  are  due,  when, 

3700. 
When  due,  if  no  time  be  specified,  3700. 
Damages  on  foreign,  3689,  3690. 
Indorsement  of,  need  not  be  proved, 

when,  3705. 
Limitation  of  suits  on,  3767. 
Defenses  against  bona  fide  holder,  3694. 
Overdue,  is  notice  of  dishonor,  3695. 
Presumption  of  good  faith  of  holder, 

3696. 
Holder  of  collaterals,  rights  of,  3697. 
Title  of  holder  of  inquired  into,  when, 

3698. 
Notice  to  purchaser  of,  what  is,  3699. 
Venue  of  suits  against  parties  to,  5873. 

Bills  of  Lading. 

Owner  of  boats  shall  give,  2294. 
Penalty  for  not  giving  and  showing, 

2295. 
Pledge  of,  2956. 
Assignee  of,  not  affected  by  right  of 

stoppage,  3553. 
With  draft  attached,  3554. 

Bills  of  Review. 

Limitations  as  to,  3770,  4862. 

Bills  of  Sale. 

To  personalty,  may  be  recorded,  3626. 
Do  not  need  witnesses,  3606. 
Law  applicable  to,  3606. 
Record  of,  is  not  notice,  3626. 
Reduced  to  mortgage,  when,  2725. 
Conditional  bill  of  sale,  2776,  2777. 

Births. 

How  proved,  5177,  5178. 
Revoke  wills,  when,  3347. 
Identity,  how  proved,  5178. 

Blacklisting. 

Prohibited,  1873. 
Blacksmiths. 

Books  of,  admitted  in  evidence,  5182. 
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Blank  Indorsement. 

May  be  explained,  5209. 
Blind. 

May  make  will,  3270. 
Blood,  Corruption  of. 

Not  worked  by  crime,  5725. 
Blow-post. 

Signal  at,  2222-2224. 
Boar. 

Owner's  lien,  2811. 
Boarding-  house  Keepers. 

Lien  in  favor  of,  2810. 

Rank  of  such  liens,  2810. 

Liens  of,  how  enforced,  2818. 

To  keep  life-boats,  2942. 

Boats  and  Crews. 

Owners  of,  shall  give  bill  of  lading, 

2294. 
Bill  of  lading  subject  to  inspection, 

2294. 
Penalty  for  not  giving  bill,  2295. 
Penalty  for  not  showing  bill,  2295. 

Bona  Fide  Holder. 

Of  negotiable  instruments,  3694-3699. 

Bona  Fide  Purchaser. 

Equity  will  not  disturb,  3934,  3976. 
Rights  as  against  marriage  settlement, 

2480-2482,  2487. 
From  trustees,  protected,  3179. 
In    case  of    fraudulent    conveyances, 

2695. 
May  attack  judgments,  when,  5371. 
At  judicial  sales,  5454. 
In  private  sales,  3540,  3530. 
Of  property  subject  to  judgment,  5355, 

5356. 
Prescription  in  favor  of,  3597. 

Bonded  Debt  op  State. 

Restrictions  on  increase,  5899. 

Sale  of  State's  property  to  pay,  5900. 

Sinking  fund  provided,  5901. 

Certain  bonds  declared  illegal,  5898, 

5948. 
See  Public  Debt,  Vol.  I. 

Bonds. 

Administrators,  3398,  3401,  3403,  3501- 

3505. 
Agents  may  execute,  3035. 
Appeals,  4458-4466. 
Appeals,  exceptions  to  security,  5632. 


Assignment  not  proved  unless  denied 

on  oath,  3705. 
Attachment,  bonds  for,  4512, 4514,  4517, 

4529,  4540. 
Attorney,  not  to  be  surety  on,  5641, 

248. 
Counties,  bonds  of,  how  issued,  377- 

382. 
Contractors,  to  do  public  works,  346. 
Certiorari,  bond  in  case  of,  4639,  4640. 
Claim  cases,  4612,  4615. 
Claim  cases,  exceptions  to,  5646. 
Comptroller-general,  204. 
Clerks  of  superior  courts,  4359. 
Corporate,  to  be  recorded,  1866-1869. 
Constables,  and  where  filed,  4094,  4095. 
County  treasurers,  455,  457. 
County  surveyors,  476,  485. 
Coroners,  494,  495. 
Clerk    of   House  of  Representatives, 

5787. 
Executors  shall  give,  when,  3315. 
Fraudulent  bonds  declared  void,  5898. 
Forthcoming  bonds,  5435-5437. 
Guardians,  2528,  2530,  2571,  2536. 
Investment  in,  3180,  3435. 
Judge  holding,  disqualified,  5834. 
Judgment,  how  entered  on,  2978,  5345. 
Lien  of  bonds  against  treasurer,  189. 
Lost,  indemnity  decreed  on,  3969. 
Marriage  brokerage  bonds,  2415. 
Mortgaged  property,  in  case  of  sale  of, 

2742. 
Municipal  bonds,  377-382. 
Negotiable,  when  and  how,  3682. 
Officers,  law  relative  to,  243-268. 
Officers,  where  kept  and  how  sued,  12. 
Officers,  taken  by,  how  returned  and 

sued,  13. 
Ordinaries,  4222,  4223. 
Penalties  in,  3795,  5345. 
Pilots,  1662. 

Prochein  ami,  5681,  5696. 
Receivers,  4907. 
Retailers  of  liquor,  1519. 
Sale  of  life-estate,  bond   in   case  of, 

3097. 
Secretary  of  Senate,  5787. 
Secretary  of  State,  177. 
Sheriffs  and  how  approved,  etc.,  4372, 

4376. 
State  bonds,  law  touching,   996-1013, 

5898-5901. 
Strengthening  attachment,  4517. 
Strengthening  garnishment,  4517. 
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Sufficient,  when,  4. 

Tax,  what  are  subject  to,  776. 

Tax  receivers  and  collectors,  932,  945- 

947,  972. 
Treasurer  of  State,  187-191. 
W.  &  A.  R.  R.,  officers  of,  1026-1051. 

Bonds  for  Title. 

Titles,  how  made  where  parties  to,  die, 
3440-3444. 

Damages  for  breach  of,  3805. 

Sale  of  lands  held  under,  partly  paid 
for,  5432. 

Proceeds  of  such  sale,  how  applied, 
5432. 

Notice  of  the  levy  in  such  case,  5432. 

Sale  of  land  under,  for  purchase- 
money,  2788,  5433. 

In  sales  to  secure  debts,  2771-2775, 
5432. 

Holder  to  pay  tax,  Vol.  I. 

See  Security-deed,  Conditional  Bill  of 
Sale,  Year's  Support,  Levy. 

Books  and  Papers. 

Of  W.  &  A.  R.  R.,  how  far  evidence, 
1033. 

Production  of,  5248-5259,  5243. 

Of  sheriff,  when  full,  where  deposited, 
4383. 

Of  corporations,  how  admitted  in  evi- 
dence, 5236. 

Response  to  notice  to  produce,  5678. 

Public,  burnt  or  lost,  how  re-estab- 
lished, 5223,  5230. 

Books  of  Account. 

Admitted  in  evidence,  when, 5182. 

Boundaries. 

Ancient,  how  proved,  5185. 
By  streams,  3058. 
Rules  in  disputed  lines,  3246. 
Processioning,  3243-3252. 

Boundary  of  the  State. 

Defined  and  specified,  16-20. 

Branch  Railroads. 

Existing  roads  may  take  stock  in,  5799. 
May  be  constructed,  2169. 

Breach  of  Contracts. 
Actions  for,  3793, 3016. 
Damages  for,  3794-3806. 
Of  employment,  3016. 
Of  agency,  3021. 


Damages,  where  no  specific  perform- 
ance had,  4042. 

Breach  of  Peace.- 

Electors  may  be  arrested  for,  5739. 
Legislators  may  be  arrested  for,  5768. 

Breach  of  Promise. 

Competency  of  witness  in,  5272,  2693 
(3). 

Breach  of  Trust. 

Misapplying  funds,  3200. 
Tracing  assets,  3201. 

Breach  of  Warranty. 

Damages  for,  3804. 

Suit  for,  without  offer  to  rescind,  3616. 

General  warranty  includes  what,  3614. 

"Warrantor  vouched,  3617. 

Administrator  not  liable,  3456. 

Of  negotiable  paper,  3685. 

Bridges. 

Legislature  not  to  establish,  5780. 
Ordinary's  jurisdiction,  5853. 
Taxable,  5892. 
Construction  of,  2233,  3063. 

Brief  in  Supreme  Court. 

Rules  relating  to,  5612,  5604. 
Required  to  be  filed,  when,  5566-5572. 
Written  arguments  allowed,  5577-5580. 
To  be  furnished  opponent,  5612. 

Brief  of  Evidence. 

Is  part  of  record,  5537. 

How  referred  to  in  bill  of  exceptions, 

5537,  5484, 5528-5531. 
On  motion  for  new  trial,  5484-5488. 
To  contain  what,  5488,  5604. 

Broker. 

Insurance,  2072-2084. 
Commissions  when  earned,  3015. 

Brothers  and  Sisters. 

Inherit  from  each  other,  how,  3355. 
Of  bastards,  inherit,  how,  2510,  2511. 

Building  and  Loan  Associations. 

Foreclosure  of  mortgages  by,  2392. 
.       Regulation  of,  2388-2391. 

Interstate,  2393-2406. 

Interest  charged,  2388. 

Buildings. 

Seats  and  fire-escapes,  2621-2625. 
Examination,  2623. 


INDEX. 


1895 


See  Mechanic's  Liens.  • 

Bull. 

Lien  of  owner,  2811. 

Burden. 

In  claim  cases,  4624. 

Rests  where,  5160. 

Change  of,  how  determined,  5161. 

Cast  on  bailee,  when,  2896,  2264,  2321. 

Affects  order  of  argument,  how,  5644, 

5676. 
Between  life-tenant,  etc.,  3992. 
Who  pays  taxes,  etc.,  3992,  778. 

Buyer's  Default. 

Seller's  remedy,  3551,  3531. 
By-laws. 

Liens  under,  2825. 

Power  of  corporations  to  make,  1852. 
Effect  on  liability  for  acts  of  agents, 
1861. 

Calendar,  5169. 
Camp-grounds. 

Intrusion  on,  2358. 

Canals. 

Charters  for,  granted  by  legislature, 

5780. 
Companies,   how    incorporated,   1986- 

1999. 

Cancellation. 

Of  mortgages,  2737. 
For  mistake,  when,  3982. 

Canons. 

Of  inheritance,  3355. 

Of  inheritance  for  bastards,  2510,  2511. 

Of    inheritance    by   legitimates   from 

bastards,  2511. 
Of  constructions,  3675. 

Capacity. 

Measure  of,  to  make  wills,  3264-3268. 

Generally,  2500,  2570,  3308,  3367. 
Capital  Stock. 

To  be  subscribed  before  organization, 
1856,  2350. 

Is  personal  property,  3070. 

Minimum  of  banks,  1910. 

See  Corporations. 
Capitol. 

At  Atlanta  and  Milledgeville  belong 
to  State,  1014. 

Clerk  of  Supreme  Court,  office  in,  5510. 


Care  and  Diligence. 

Bailees,  2897,  2896. 

Carrier  of  freight,  ordinary,  2263. 

Carrier  of  passengers,  extraordinary, 

2266. 
Child's,  2901. 

Common  carrier,  extraordinary,  2264. 
Degrees  in,  2898,  2899. 
Due,  in  child,  2901. 
Extraordinary,  2899. 
Gross  neglect,  2900. 
Imputable  negligence,  2902. 
Master  to  servant,  2610-2614. 
Ordinary,  2898. 

Plaintiff  bound  to  exercise,  3830. 
Railroad,  to  exercise  what,  2321. 
Servant  to  exercise  what,  2323,  2611, 

2612. 
Trustee  to  exercise  what,  3170. 
See  Diligence,  Negligence,  Bailments, 

Railroads,  Torts,  Carriers,  Consent, 

Contributory  Negligence. 

Carriers,  2263-2297. 

Act  of  God  excuses,  2264. 

Bills  of  lading,  2291-2295. 

Common,  defined,  2264. 

Definition  of,  2263,  2264. 

Delay  in  delivering,  2319. 

Diligence  required  of,  2266. 

Fraud  on,  releases  when,  2290. 

Liability  of,  for  baggage,  2280. 

Lien  of,  2787,  2810,  2287. 

Lien  of,  how  enforced,  2816. 

Lien  of,  on  baggage,  2289. 

Limit  on  value  of  baggage,  2288. 

Live  stock,  2313. 

Navigation  companies  are,  2157. 

Overcharges  by,  2316. 

Presumption  against,  2264. 

Railroads  are,  2297. 

Refusal  of  freight  or  passengers,  2296. 

Relieved  by  stoppage  in  transitu,  2284. 

Stoppage  in  transitu,  2284. 

Strikes,  as  excuse,  2283. 

Trace  freight,  2317. 

Carriers  op  Passengers. 

Diligence  required  of,  2266. 

Lien  of,  for  baggage,  2289. 

Limit  of  value  of  baggage  by,  2288. 

Person  who  may  be  refused  or  ejected 

by,  2296. 
Responsibility  of,  for  baggage,  2280. 
Responsibility  to  employees,  2297. 
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Casualty. 

Granted  by  judge  out  of  his  circuit, 

No  abatement  of  rent  for,  3135. 

when,  4636. 

See  Accidents. 

Judgment  on,  power  of  court  as  to, 
4652,  4655,  4656. 

Cattle.     See  Live  Stock. 

Judge  may  grant  out  of  his  circuit, 

Cause  op  Action. 

when,  4636. 

Enough  to  amend  by,  5098. 
See  Actions. 

Justices'   courts,  from  judgments  in, 

4637. 
Limitation  as  to,  3771. 

Caveat. 

New  trial  granted  when   justice  dies 

Amendment  of,  4268. 

before  answer,  4653. 

Head  rights,  to  application  for,  3229. 

Notice  of  sanction  and  time  and  place 

In  court  of  ordinary,  4263. 

of  hearing,  4644. 

Trial  of  caveat  to  head  rights,  3229. 

Obstructing  private  ways,  in  cases  of, 

Wills,  when  filed  to,  3283. 

680. 

Caveat  Emptor. 

In  judicial  sales,  5449. 

In  private  sales,  3555,  3560. 

No  implied  warranty  in  sale  of  land, 

Ordinary,  in  cases  in  court  of,  how  ob- 
tained, 4635. 

Possessory  warrant,  in  cases  of,  4803, 
4806,  4807. 

Security  on  bond  for,  liability  of,  4656. 

3613. 

Security  on  bond  for  made  to  justify, 

Certificates  op  Public  Officers. 

when,  4640. 

Are  evidence,  when,  5211. 

Served  within  what  time,  4643. 

Certiorari,  4634-4656.    • 

Stipersedeas  operates  as,  when,  4645. 
Trial  of  traverse  to  answer,  how  had, 

Affidavit  of  applicant  for,  4638. 

4651. 

Affidavit  in  lieu  of  bond  and  security, 

Trial,  stands  for,  when,  4649. 

4641. 

Vacation,  heard  in,  4323. 

Answer  to,  when  to  be  filed,  4646. 

Answer,  exceptions  to,  when  and  how 

Challenge  to  Fight. 

taken,  4647. 

Sending,  disqualifies  for  office,  5741. 

Answer   to,   must  not  be  written  by 
whom,  4648. 

Chambers. 

Answer  to,  must  be  verified,   when, 

Chancery,  power  at,  4855,  4864. 

4648. 

Decree  in  equity,  4855. 

Answer  to,  when  and  how  traversed, 

Demurrer  at,  4321  (5) . 

4651. 

Injunction,  dissolved  at,  4926,  5599. 

Application  for,  how  made,  4637. 

Mandamus,  heard  at,  4871. 

Application  for,  within  what  time  to 

Motion  for  new  trial,  4323. 

be  made,  4642. 

Ne  exeat,  4890. 

Bond  and  security  to  be  given,  when, 

Order  to  perfect  service,  4978. 

4639. 

Parties  made  at,  5019. 

Bond,  security  on,  shall  justify,  when, 

Power  of  judge  at,  4321  (5),  4323,  4325. 

4640. 

Proceedings  at,  in  equity,  4863-4866. 

Costs  in  cases  of,  4655,  4656. 

Quo  warranto  at,  4879. 

County  courts,  writs  of,  to  judgments 

Receivership  revoked  at,  4321  (5). 

in,  4209,  4215. 

Restraining  order  at,  4924,  5599. 

Damages  awarded  against  plaintiff  in, 
4654. 

Trustees,  appointed  at,  3164. 
See  Vacation. 

Damages  because  of  public  roads,  in 

Champerty. 

cases  of,  565. 
Errors,  grounds  of,  must  be  set  forth, 

Contracts  of,  illegal,  3668. 

4650. 

Chancery. 

Granted  by  judge  of  superior  courts, 

Accident  and  mistake,  3968-3988. 

4321. 

Account  and  set-off,  3989-3996. 

Granted  in  what  cases,  4634. 

Administration  of  assets,  3997-4005. 
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Bills,  subpoenas  and  service,  4960-4970. 

Charities,  4006-4011. 

Decrees    and    enforcement    of,    4851, 

4862. 
Demurrers,  pleas  and   answers,  5047- 

5064. 
Discovery,  law  governing,  3946-3952. 
Election,  4012-4016. 
Execution  of  powers,  4017-4022. 
Fraud,  4024-4035. 
General  principles,  3921-3945. 
Jurisdiction,  where  vested,  3921. 
Jurisdiction  established  and  allowed, 

when,  3922. 
Orders,  4847. 
Partition,  4783,  4786. 
Perpetuation  of  testimony,  3958-3962. 
Power  in  vacation,  4323. 
Powers,  4017-4023. 
Proceedings  by  petition,  4863-4866. 
Specific  performance,  4036-4042. 
Trial  and  its  incidents,  4848-4850. 
Trusts  and  trustees,  3195-3199. 
Trust  estates,  3148-3207. 
Vacation,  4323. 

Chances. 

Contracts  of  speculation  in,    not  en- 
forced, 3537. 

Change  Bills. 

Penalty  on  banks  for  issuing,  1961. 

Change  op  Venue. 
Law  of,  4955-4959. 

Character. 

Of  parties,  generally  irrelevant,  5159. 
Jurors  not  to  acton  private  knowledge 
of,  5337. 

Charge. 

On  land  is  lien,  3067. 

Apportionment  of,  3992. 

By  judge  (notes  pp.  1056-1061),  4334. 

Charge  and  Surcharge. 
In  stated  account,  3994. 

Charge  of  Court. 

Opinion  as  to  facts  in,  is  error,  4334. 

Written,  when,  4318. 

Filed  immediately,  4319. 

New  trial  because  of,  when,  5479. 

Charitable  Bequests. 

Law  governing,  3277, 4006-4011. 


Charitable  Institute. 

Incorporated,  how,  and  duties,  2372- 

2387. 

Charitable  Societies. 

Incorporation  and  rights  of,  2356,  2357, 
2372. 

Charities. 

Bequests   to,  carried    out  in  equity, 

4006. 
Bequests  to,  how  effectuated,  3338. 
Bequests  to,  how  far  allowed,  3277. 
Effectuated  by  approximation,  4007. 
Extraneous     evidence    admitted    in, 

when,  4011. 
Religious,  what  is  not  deemed,  4010. 
Subjects  of,  specified,  4008. 
Supervision  of,  by  the  court,  4009. 

Charters. 

Amendment   of,  subject  to  Constitu- 
tion, 5799. 
Eminent  domain,  are  subject  to,  5798. 
Forfeiture  of,  by  banks,  1969,  1970. 
Forfeiture  of,  how  effected,  875,  1883. 
Granted  by  whom,  5780,  1835. 
Liens  under,  continued,  2789. 
Revocable,  when,  5730, 5731, 1880, 1881. 

Chattel-mortgages. 

How  registered,  2726. 
How  foreclosed,  2753,2770. 
See  Conditional  Sales,  2776. 

Chattels. 

What  are,  3070. 
Real,  3109. 

Checks. 

Are    not    payment    until   themselves 

paid,  3720. 
By  foreign  guardians,  etc.,  3525. 
Time,  to  be  redeemed,  1871. 

Children. 

Abandoned,  2377. 
Action  for  death,  3828. 
Adoption  of,  how  effected,  2497. 
Adoption  of,  how  objected  to,  2498. 
Alimony  for,  how  granted,  2461-2463. 
Bastard,  definition  of,  2507. 
Bastard,  mother's  rights  over,  2509. 
Colored,  legitimate  when,  1823. 
Cruelty  to,   parental  power  lost  by, 

2504. 
Destitute,  to   charitable  institution, 

2377. 
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Due  care  in  child,  2901. 

Father's    obligation    to    illegitimate, 

2508. 
Hours  of  labor,  2615,  2619. 
Imputable  negligence,  2902. 
Incompetent  to  testify,  when,  4735. 
Inheritance  by  bastards,  2510. 
Inheritance  by  legitimates  from  bas- 
tards, 2511. 
Legitimate,  who  are,  2493. 
Legitimated  by  the  courts,  how,  2494. 
Minors  until  twenty-one    years    old, 

2500. 
Mother's  rights  as  to,  2503. 
Mother's  rights  over  bastard,  2509. 
Name  of,  how  changed,  2495,  2496. 
Of   void  marriage,  legitimate,  when, 

2416. 
Parents  liable  for  torts  of,  when,  3817. 
Parents  may  sue  for  torts  to,  when, 

3816. 
Parents  supported  by,  when,  439. 
Parental  power  over,  how  lost,  2502. 
Parental  power  over,  lost  by  cruelty, 

2504. 
Protection  of,  provided  for,  2505. 
Protection  and  defense  of  parents  by, 

allowed,  2506. 
Subject    to    parents    until    majority, 

2502. 
Supported  by  parents  during  minority, 

2501. 
Stand  in  first  degree  as  to  inheritance, 

3355. 
Suits  by,  for  homicide  of  parents,  al- 
lowed, when,  3866,  3828. 
Support  of  parents  by,  enforced,  when, 

439. 
Year's  support  for,  when  parent  dies, 

3465-3470. 

Choses  in  Action. 

Assignable,  how,  3077,  3079. 
Assignee's  rights,  3077. 
Definition  of,  3072,  3076. 
Judgments  do  not  bind,  5353. 
Subject  to  tax,  when,  776. 
Personal  torts  not  assignable,  3079. 

Christian  Name. 

In  pleading,  4942. 

Christianity.     See  Charities,  Competency 
of  Witness. 

Churches. 

Appropriations  to,  disallowed,  5711. 


Deeds  to,  declared  valid,  2353. 
Incorporation  of,  2363,  2351. 
Trustees  of,  to  whom  subject,  2354. 
Vacancies  in  trusteeship,  how  filled, 

2355,  3194. 
Reviver  of  charter,  2352. 
Management  of  affairs  of,  2360,  2362. 
Building  liable  for  debt,  2361. 
Camp-ground,  2358. 

Circuits. 

Number  of,  and  how  composed,  5493, 

4339,  5946. 
Labor  on,  to  be  equalized,  5946. 

Circuity  of  Action. 

When  regarded,  in  granting  injunc- 
tion, 4916. 

Circumstantial  Evidence. 
Defined,  5143. 

Citation.     See  Advertisement,  Service  by 
Publication,  Ordinary. 

Cities. 

Lien  of,  for  tax,  2787,  2791. 

See  Municipal  Corporations,  Vol.  I. 

Citizens. 

Defined,  and  who  are,  1804,  5722,  6030. 

Expatriation  of,  right  of,  1805. 

Females,  prohibition  on,  1810. 

Of  other  States,  rights  of  in  this,  1813, 
1817. 

Of  other  States,  suable  here,  when, 
4954. 

Rights  of,  6003,  6030,  6035,  5722,  1808. 

Rights  of,  in  sane  persons,  1812. 

Rights  of,  may  be  exercised,  1809. 

Rights  of  suffrage,  5737. 

Rights  of  minors,  1811. 

Social  status  of,  not  subject  of  legisla- 
tion, 5715. 

See  Aliens,  Comity,  Foreign  Corpora- 
tions, Naturalization,  Domicile. 

Citizenship. 

Continues  until  acquired  elsewhere, 

1806. 
Renunciation  of,  how  effected,  1805. 
Regained,  how,  1807. 

City  Courts,  4270-4309. 

Abolished,  how,  4274. 

Clerk  of  superior  court  may  act  in, 
4349. 

Excepted  from  uniformity  as  to  pro- 
ceedings and  practice,  5859. 
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Judges  of,   may  preside    in   superior 

Personalty,  claims  to,   where    tried, 

courts,  when,  5851. 

4632. 

Jurisdiction,  4270,  4273. 

Plaintiff    must    tender    issue,    when, 

Judge  of,  4278-4284. 

5646. 

Jurors  in,  4293-4295. 

Postponed  sales,  4613,  4633. 

Pleading  and  practice  in,  4299-4307. 

Property,  how  disposed  where  claim  is 

Civil  Authority.  " 

in  forma  pauperis,  4619,4620. 

Returned,  where,  4621. 

Superior  to  military,  5716. 

To  property  distrained,  4820. 

Civil  Cases. 

Withdrawal  of,  allowed  but  once,  4625. 

Who  begins  and  concludes  in  cases  of, 

Venue  of  suits  in,  5874. 

5644. 

Where    claimant    dies,    parties,    how 

Civil  Rights. 

made,  5645. 

Privileges  and  immunities  of  citizens 

Withdrawal,  fa.,  when,  4629. 

not  to  be  abridged,  5715. 

Class. 

Claims,  4611-4633. 

Representatives  of,  in  litigation,  4842. 

Administrator's  and  executor's  sales, 

at,  4630,  3458. 

Class  Legislation. 

Admissions  of  defendant  in  fi.  fa.  ex- 

Not allowed,  5732,  5715. 

cluded,  when,  5189. 

Agent  or  attorney  may  file,  4611. 

Clerical  Expenses. 

Against  county,  how  audited,  361. 

Of  Executive  Department,  5822. 

Against  county,  how  registered,  361. 

Of  legislative  department,  5787. 

Against  county,  must  be  presented  in 

Clerk  of  City  Court. 

twelve  months,  362. 

Against  levy  of  tax  fi.fas.,  900. 

Duty  of,  4289. 

Against/,  fas.  from  court  of  ordinary, 

Clerk  of  House  of  Representatives. 

4628. 

Bond  and  pay  of,  5787. 

Appeals  in  cases  of,  in  justice's  court, 

4453. 

Clerk  of  Ordinary. 

Attorney's  fees  in  cases  of,  2824. 

Appointment  of,  4247. 

Bond  and  security  must  be  given,  4612. 

Bond  of,  4249. 

Bond,  how  payable,  4615. 

Duties  of,  specified,  4250. 

Burden  of   proof   on  plaintiff,  when, 

Powers  of,  4248. 

4624. 

By  partners  and  joint  owners,  4617. 

Clerk  of  Superior  Court,  4347-4367. 

Claimant  keeps  property,  when,  4616. 

Adjournment  of  court  by,  4342,  4343. 

Damages  against  claimant,  when,  4623. 

Appointed  administrator,  when,  3390. 

Damages  where  claim  is  dismissed  or 

Appointed  by  judge,  when,  4356. 

withdrawn,  4626. 

Appointed  by  ordinary,  when,  4353. 

Damages,  how  assessed,  4627. 

Appointee  holds  how  long,  4355,  4357. 

Exceptions  to  affidavit  and  bond  not 

Attestation  of  deeds  by,  3620. 

allowed  after  issue,  5646. 

Authority  of,  4362. 

Filed  on  oath,  4611. 

Bond  of,  4359. 

Forthcoming  bond,  4614. 

Cannot  be  constable,  4091 . 

Forthcoming  bond,  how  payable,  4615. 

Court,  acts  of,  valid  without,  4050. 

How  tried,  4622. 

Deeds  may  be  attested  by,  3620. 

In  county  courts,  4201,  4206. 

Deputy,  appointment  of,  4359. 

In  attachment  cases,  4569-4574. 

Dockets  and  duplicates  to  be  kept  by, 

In  forma  pauperis,  how  filed,  4618. 

specified,  4360. 

In  cases  of  garnishments,  4720-4723. 

Double   set  of  minutes,   when,  4335- 

In  justice's  court,  4150,  4152 

4338,4360(3). 

Land,  claims  to,  where  tried,  4631. 

Duties  of,  specified,  4360,  4336. 

Oath  of  jury  in  cases  of,  4623. 

Elected,  when,  97. 
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Extra  compensation  to,  how  allowed, 

5402. 
Failure  to  report  moneys  received  and 

paid  out,  how  punished,  366. 
Failure  in  duty  of,  how  punished,  4363. 
Fees  of,  5397. 
Fees,  duties  and  liability  of,  as  to,  5408- 

5412. 
Judge  appointed  by,  when,  4329. 
Judge  may  appoint,  when,  4356. 
Law  applicable  to  election  of,  96. 
Liability  of  to  rule,  4364. 
May  act  as  clerk  of  city  court,  4349. 
May  administer  oaths,  4362. 
Must  attend  court  and  keep  minutes* 

4360,  4336. 
Must  issue  process,  etc.,  4360. 
Must  keep  blanks  for  taking  deposi- 
tions, 4360. 
Must  keep  dockets  and  copy  dockets, 

4360. 
Must  keep  book  of  record  for  deeds, 

etc.,  4360. 
Must  recox-d  proceedings  in  suits,  etc., 

4360. 
Not  taken   as  bail  in  criminal  cases, 

5641. 
Notice  of  election  of,  by  whom  given, 

100. 
Oath  of,  and  before  whom  taken,  4358. 
Oath  of,  where  filed,  238. 
Official  term  of,  4347,  98. 
Office  of,  where  kept,  4360. 
Office  of,  examined  by  grand  jury,  4367. 
Ordinary  acts  as,  when,  4354. 
Practitioner  of  law  ineligible  to  office 

of,  4348. 

Proceedings  in  case  of  tie  in  election 
for,  4352. 

Removable  from  office,  how,  4366. 

Ruled  after  expiration  of  term,  4365. 

Rules  of  court  produced  by,  when  re- 
quired, 5647. 

Report  of,  as  to  county  money  received 
and  paid  out,  364. 

Shall  hand  papers  to  counsel  when 
case  is  called,  5650. 

Term  of  office  of,  4347,  98. 

Term  of  one  elected  to  fill  vacancy, 
4351. 

To  record  pleadings  in  writ-book,  4361. 
Vacancy  in  office  of,  how  filled,  4350, 
4353. 


Clerk  of  Supreme  Court. 

Attorney  for  plaintiff  in  error  liable  to, 
for  costs,. 5513. 

Cost?  above  salary  of,  paid  to  treas- 
urer, 5510. 

Costs,  how  taxed  by,  5512. 

Costs  above  salary  of,  how  applied, 
5511. 

Duties  of,  specified,  5510. 

Deputy  appointed  by,  5509. 

Oath  of,  5508. 

Order  of  cases  and  circuits,  how  pub- 
lished by,  5559. 

Salary  of,  and  how  paid,  5514. 

Statement  of  cases  to  be  published  by, 
5560. 

Written  arguments  sent  to,  furnished 
to  court,  5579. 

To  transmit  opinion,  when,  5595,  5596. 

Office  in  capitol,  5510. 

Client. 

Advice  of  counsel  no  relief  to,  when, 

4420. 
Bound  by  acts  of  attorney,  when,  4417. 
Claim  of,  only  paid  in  cash,  when,  4418. 

Cloud  on  Title. 

Proceeding  to  remove,  4892,  4893. 
Service  by  publication,  4976. 

Code. 

How  amended,  5779, 11,  2. 
Codicil. 

Definition  of,  3263. 

Execution  of,  3263. 

Republishes  will,  when,  3348. 

COEMPLOYEE. 

Master  liable,  when,  2610,  3030. 
Master  not  liable,  when,  2323. 

COEXECUTORS. 

Powers  and  liability  of,  3317. 
Collateral  Issues. 

How  tried  in  superior  court,  4948, 5474. 
Attack  on  charter,  not  allowed,  1862. 
Subscribing  witness  not  required  when 
paper  is,  5244. 

Collateral  Securities. 

Exempt  from  garnishment,  4730. 

Rights  of  holder  of,  3697. 

Surety's,  right  of  subrogation  as  to, 

2995. 
Transfer  of  note  carries,  3684. 
See  Hypothecation. 
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Colleges. 

Appropriations  to  denominational,  for- 
bidden, 5711. 

Collusion. 

Affidavit  of  no,  in  interpleader,  4897. 

Color. 

Right  to  vote  not  affected  by,  6035. 

Color  op  Title. 

In  cases  of  prescription,  3589. 

Comity. 

Foreign  laws  recognized  by,  9,  5148. 
As  to  lawyers,  4408-4410. 
Foreign  corporations,  1846. 

Commencement  op  Action. 

Mode  and  time  of,  4960,  4973. 

Commissioned  Notaries  Public 
Duties  of,  4052,  4068,  5858. 
See  Justices  of  the  Peace. 

Commissioner  of  Eoads  and    Revenues, 
5930. 

Commissioner,  Railroad. 

Law  concerning,  2185-2216,  5797. 
Commissions. 

Allowed  tax  officers,  967,  968. 

Agents  allowed,  3014. 

Administrators,  law   as  to,  3484-3492. 

Guardians,  allowed  what,  2552,  2553. 

To  take  testimony  by  interrogatories, 
5663. 

Usurious,  when,  2887. 

Broker's,  when  earned,  3015. 

See  Compensation. 

Commissions  op  Lunacy. 

How  sued    out    and    revoked,    2573- 

2583. 

Common. 

Action  for  disturbing  right  of,  3882. 
Tenancy  in,  law  as  to,  3142-3146. 

Common  Carriers. 

Bound  to  receive  goods,  2278. 
Bound  for  prompt  delivery,  2282. 
Definition  of,  2264. 
Diligence  required  of,  2264. 
Estopped  as  to  bailor's  title,  2286. 
Excused,  when,  2264. 
Fraud  on, relieves,  when,  2290. 
Freight  lists,  how  made  out  by,  2293. 


Liability  of,  how  limited  and  gov- 
erned, 2276. 

Liability  of  connecting  roads,  2298. 

Liability  of  railroad  companies  as, 
2297. 

Lien  of,  2287,  2289. 

Live  stock,  etc.,  how  sold  by,  2304. 

May  limit  value  of  baggage,  2288. 

May  sell  undelivered  goods,  when, 
2303. 

May  deposit  proceeds  of  sale,  2305. 

May  reject  and  eject  passengers,  when, 
2296. 

Of  passengers,  liable  how,  2266. 

Presumptions  against,  2264. 

Railroad  companies  are,  2297. 

Railroad  companies  shall  not  discrim- 
inate as  to  passengers,  2268. 

Receipts  by,  penalty  for  not  giving, 
Penal  Code. 

Relieved,  when,  2306. 

Responsibility  for  baggage,  2280. 

Responsibility  begins  and  ends,  when, 
2279. 

Shall  check  baggage,  2281. 

Stoppage  in  transitu,  relieves,  when, 
2284. 

Stoppage  in  transitu,  right  of,  2285. 

Common  Disaster. 

Death  in,  who  inherits,  3356. 

Company. 

Omitted   in  style  of  limited  partner- 
ship, 2674. 
See  Corporations. 

Comparison  op  Handwriting. 
Allowed  when,  5246,5247. 

Compensation. 

Extra,  forbidden,  5904. 

Extra,  how  allowed  to  officers,  5402. 

For  property  taken  for    public    use, 

5729,  6018. 
Of  administrators,  3484-3492. 
Of  agents,  3014. 
Of  arbitrators,  4508. 
Of  executors  by  bequest,  3314. 
Of  executors  generally,  3316. 
Of  guardians,  2552,  2553. 
Of  members  of  General  Assembly,  5788, 

309. 
Of  presidential  electors,  95. 
Of  sick  and  deceased  legislators,  310, 
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Of    tax  collectors  and  receivers,  967, 

968. 
Of  trustees,  3168,  3193. 
Of  witnesses,  5261,  5266. 

Compensation    of    Administkators    and 
Executors. 
Law  regulating,  3484-3492,  3316. 

Competency  of  Witnesses. 

Attorney,  when  incompetent,  5271. 

Death  of  one,  effect  of,  5269. 

Decided  by  the  court,  5267. 

Decided  by  inspection,  when,  5276. 

Drunkenness  disqualifies,  when,  5274. 

Effect  of  death  of  party  or  agent,  5269. 

Effect  of  death  of  corporation  officer, 
5269. 

How  restored,  5278. 

Idiots  are  incompetent,  5273. 

In  cases  of  adultery,  party  incompe- 
tent, 5272. 

In  breaches  of  promise  to  marry,  5272. 

Objection  to,  when  made,  5277. 

Parties  competent,  when,  and  when 
not,  5269. 

Physical  defects  do  not  incapacitate, 
5275. 

Eeligious  belief  goes  to  credit  only, 
5268.     . 

Competent  Evidence. 
Definition  of,  5143. 
Competition. 

Corporate  contracts,  to  lessen,  illegal, 

5800,  5798,  5730. 
Contracts  in  restraint  of  trade,  void, 
3668,  5730,  5798,  5800. 

Complaint.     See  Petition. 
Composition  by  Debtor. 

Void  when,  2692. 
Compounding. 

With  sureties,  effect  of,  2970. 
Compound  Interest. 

Charged  against  trustees,  when,  3498. 
Compromise. 

Binds  both  parties,  3736. 

By  administrators,  etc.,  how  done, 
3428,  3430. 

By  attorneys  at  law,  when  good,  4418. 

Composition  void,  when,  2692. 

Not  admissible  in  evidence,  5194. 

See  notes  on  Admissions,  5187-5197. 


Compulsory  Process. 

For    witnesses,  right  of  accused  to, 

5702,  6019. 

Computation  of  Time. 
Days,  how  counted,  4. 
In  life-insurance,  2119. 
Holidays  and  Sundays  in,  3692,  4456. 

Concealment. 

Void  composition,  2692. 

Of  solvency,  voids  sale,  3531. 

Amounts  to  fraud,  when,  3534. 

Gives  right  of  action,  when,  3814. 

Is  an  estoppel  as  to  title,  when,  3823. 

Legislation  as  to,  by  debtors,  5728. 

Not  relieved  against,  when,  3984. 

Of  agency,  3032,  3024. 

Of  agents,  3026. 

Voids  policy  of  insurance,  when,  2099. 

Concurrent. 

Failure  to  perform,  conditions,  3708. 
Actions,  till  satisfaction,  4945. 

Condemnation-money. 

Bonds  for,  in  legal  or  equitable  cases, 
judgment,  how  entered,  2978,  4458, 
4463. 

Condemnation  of  Private  Property,  4657- 

4686. 
Method  of,  4657-4686. 
Notice  to  owner,  4660. 
Notice    to  persons    under  disability, 

4661-4670. 
Service  of  notice,  4665-4668. 
Assessors,  how  appointed,  4670-4672. 
Hearing  and  assessment,  4674-4677. 
Appeal,  4678-4682. 
Final  judgment,  4680. 
Title  acquired,  4683. 
Applies  to  what  cases,  4685. 
Power  of  assessors,  4686. 
See  Eminent  Domain. 

Conditio  Dependentis,  3937. 

Conditional  Sales. 

How  executed  and  recorded,  2776, 
2777. 

How  foreclosed,  5432-5434. 

Loss  falls  on  whom,  3543. 

Conditions. 

Breach  of,  effect  of ,  3141. 
Concurrent,  failure  to  perform,  3708. 
Construction  of,  in  equity,  3971. 
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Estates  granted  on,  3136. 

Conflict  of  Laws.     See  Comity,  Lex  Loci, 

Grantee  bound  by,  in  deed  poll,  3600. 

Foreign  Assignments,  etc.,  Decrees. 

Non-compliance  with,   set  up   as  de- 

fense, 3707,  3709,  3708. 

Confusion  of  Goods. 

Notice  of,  unnecessary,  3139. 

By  agent,  effect  of,  3020. 

Rights  growing  out  of,  in  contracts, 

Loss  in  cases  of,  3990. 

3639. 

Void,  do  not  affect  gifts,  3568. 

Congress. 

Void,  in  devises  and  legacies,  when, 

Acts  of,  as  to  exemplification,  inserted, 

3335. 

5237,  5238. 

Void,  in  contracts,  when,  3640. 

Acts  of,  distributed  to  counties,  171. 

Void,  if  in  restraint  of  "marriage,  2410. 

Election  of  members  to,  83-88,  5963. 

Void,  if  to  do  illegal  acts,  3138. 

Election  of  senators  to,  325-328. 

Void,  if  to  do  impossible  things,  3138. 

Ineligibility  of   members  of,  to  civil 

What  are  precedent  and  subsequent, 

office, 5970. 

3137. 

Laws,  how  passed  by,  5971,  5973. 

What  are  dependent  and  independent, 

Legislative  power  vested  in,  5950. 

3140. 

Privileges  of  members  of,  5969. 

What  will  excuse  non-performance  of, 

Powers  of,  5965,  5968,  5974,  6014. 

3139. 

Connecting  Roads. 

Condonation. 

Cars  and  tickets  of,  2299-2302. 

Effect  of  in  divorce  cases,  2429. 

To  furnish  cause  of  damage,  2317,  2318. 

Effect  on  widow's  dower,  4689(6). 

Conscience. 

Confession  of  Judgment. 

Freedom  of,  defined  and  guaranteed, 

5709,  5710. 

Law  concerning,  5359-5361. 

Consent. 

Confessions. 

Between  attorneys  and   parties,  how 

Alone,  will  not  justify  conviction,  5197. 

enforced,  5651. 

Excluded  from   public   policy,  when, 

Jurisdiction  not  given  by,  5079. 

5198. 

To  vary  general  law,  necessary,  5732. 

Grand  jurors  may  disclose,  when,  5200. 

To  consider  bill  once  rejected,  5776. 

In  divorce  cases,  how  received,  2430. 

To  dispense  with  pleadings,  disallowed , 

Received  with  caution,  5197. 

5652. 

Refer  to  criminal  cases,  5187. 

In  sale,  necessary,  3526. 

To   attorney   or  his   clerk,   excluded, 

Effect  of,  in  torts,  3893,  2322. 

when,  5199. 

Consent  Rule. 

Confidential  Communications. 

In  ejectment  cases,  5656,  5007. 

Defined,  5198. 

Consequential  Damages. 

Excluded    as    evidence,   when,    5198, 

Defined,  3911. 

5199. 

In  condemnation  cases,  4676. 

Compromise  excluded,  when,  5194. 

Consideration. 

Confidential  Relations. 

Deeds  must  have,  3599. 

Defined,  4030. 

Essential  to  valid  contract,  3656. 

Gifts  in  cases  of,  howT  viewed,  3572. 

Failure  of,  and  its  effects,  3665. 

Prevent  acquisition  of  adverse  rights, 

Failure  of,  how  pleaded,  5091. 

4031. 

Good  and  valuable,  3658. 

Good  in  part  and  bad  in  part,  effect  of, 

Confirmation  of  Sale. 

3662. 

By  trustees,  3175. 

Illegal,  voids  contract,  3662. 

Under  decree  in  equity,  4856. 

Impossible,  will  not  support  promise, 

May  be  refused,  5427. 

3663. 

Public  sale  may  be  set  aside,  5427. 

Inadequacy  of,  effect  of,  3659. 
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Marriage   is   a   valuable,  when,  2487, 

Constables'  Sales. 

3658. 

Advertisement  of,  4165. 

Mistake  as  to,  effect  of,  3660. 

Continuance  of,  from  day  to  day ,  when, 

Moving  from  another,  3664. 

5456. 

Mutual  promises  are  a  good,  3661. 

Of  bulky  articles,  5455. 

No  sale  without,  3548. 

Of  perishable  property,  5463. 

Presumed,  when,  3656. 

Time  and  place  of,  4166. 

Valid,  defined,  3657. 

Valuable,  essential  to  sale,  3548. 

Constitution  op  Georgia,  5698-5943. 

Consignee.     See  Bill  of  Lading,  Carriers, 

Acts,  title  of,  5771. 

Draft,  Stoppage  in  transitu. 

Amendment  of,  5940. 

Amendment  of  laws,  5779. 

Consolidation. 

Attorney-general,  5860-5862. 

Of  causes,  4846,  4943. 

Bill  of  rights,  5698-5735. 

Multiplicity,  ground  for,  4846. 

Bonds,  invalid,  5898, 5949. 

Circuits,  judicial,  5946. 

Constables. 

City  courts,  5851,  5836,  5859. 

Act  when  sheriff  a  party,  4986. 

Common  schools,  5906-5910. 

Appointed,  when  and  how,  4087-4089. 

Competition,      contracts      defeating, 

Bond  of,  how  approved  and  recorded, 

void,  5800. 

4094. 

Comptroller-general,  5823-5829. 

Certificate  of,  oath  and  bond  of,  4095. 

Comptroller-general,  insurance  com- 

Cannot be  sheriff  or  clerk,  4091. 

missioner,  5791-5795. 

Compelled    to    give    other    security, 

Corporations,  control  of,  5797-5803. 

when,  4096. 

Counties,  5924-5930. 

Compensation  for  carrying  property  to 

County  officers,  5924-5930. 

place  of  sale,  4169. 

County  commissioners,  5879. 

Duties  of,  specified,  4099. 

Courts,  prior  acts  validated,  5937. 

Elected  by  the  people,  4083. 

Debt  of  cities,  5891-5894,  5897. 

Elected,  when,  105. 

Debt  of  counties,  5891. 

Election  of,  how  held,  106. 

Debt  of  State,  5888-5901. 

Election  of,  to  whom  returned,  106. 

Debt  of  State,  contracted,  how,  5889. 

Eligibility  and  qualifications  of,  4090. 

Debt  of  State,  what  contracted  for, 

Fees  of,  5404. 

5888. 

Fees  of,  in  foreclosure  of  mortgages, 

Education,  5906-5911. 

2764. 

Election  of  judges,  5863. 

Fined  for  acting  after  removal,  4100. 

Election  of  solicitor,  5863. 

Liable  to  rule  in  justices'  courts,  4097. 

Elective  franchise,  5736-5743. 

Liable  to  rule  in  superior  court,  4098. 

Executive  Department,  5804-5830. 

Levy  on  land  by,  allowed  when,  5429, 

Exemptions,  5912-5920. 

4167. 

Finance,  5882-5905. 

Levy  on  bank-stock  by,  when,  4168. 

General  Assembly,  5744-5795. 

Levy  on  stocks,  how  returned  by,  4168. 

Governor,  5804-5822. 

Levy  of  tax,/?,  fas.  by,  905. 

Governor,  secretary  of,  5822. 

Levy  of  tax fi.  fas.  anywhere  in  county, 

House  of  Representatives,  5761-5789. 

906. 

Homesteads,  5912-5920. 

Oath  of,  4092,  4093. 

Judicial  circuits,  5946. 

Official  term  of,  4083: 

Judiciary,  5831-5881. 

Removable,  how,  4084. 

Jury  trials,  5876-5878,  5702. 

Shall  attend  the  superior  court,  5684. 

Justice  courts,  5855-5859. 

Summary  proceedings    against,  4769- 

Laws,  5932-5939. 

4782,  4060. 

Laws,  how  passed,  5767-5787. 

Two  for  each  militia  district,  4083. 

Laws  local,  preserved,  5935. 

Vacancies  in  office  of,  how  filled,  4088, 

Laws  local,  how  passed,  5778. 

4085,  4086. 

Laws  of  general  operation,  5932-5939. 
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Laws  special,  not  to  be  passed,  when, 

5732. 
Laws,  what  not  to  be  "passed,  5729- 

5731,  5798,  5800-5803. 
Laws,  unconstitutional,  to  be  declared 

void,  5733. 
Legislative  department,  5744-5795. 
Liquor  not  sold  on  election  days,  5742. 
Militia,  5921-5923. 
Ordinary,  5852-5854. 
Rates,  regulation  of,  5797. 
Ratification  of  Constitution,  5942. 
Registration  of  voters,  5738. 
Returns  of  election,  5743,  5807. 
Salaries  of  judges,  5864. 
Secretary  of  State,  5823-5829. 
Senate,  5745-5788. 
Solicitor-general,  5861,  5862. 
State  rights,  5734. 
Superior  court,  5839-5851. 
Supreme  Court,  5832-5838. 
Taxation,  ad  valorem,  to  be,  5883. 
Taxation,  cities,  for  what  purpose  ex- 
ercised by,  5892,  5909. 
Taxation,  counties,  for  what  purpose 

exercised  by,  5892,  5909. 
Taxation,  educational  purposes,  5909. 
Taxation,  exempt  from,  what,  5884. 
Taxation,  right  of,  not  to  be  granted 

away,  5796. 
Taxation,  a  sovereign  right,  5796. 
Taxation,  for  what  purpose  exercised 

by  State,  5882. 
Taxation  to  be  uniform,  5883. 
Treasurer,  5823-5829. 
Unconstitutional  laws  to  be  declared 

void,  5733. 
University  of  Georgia,  5911. 
Venue,  5867-5875. 
Vested  rights,  5730,  5936. 
Volunteers,  5922. 
Voters,  qualification  of,  5736-5741. 

Constitution  of  the  United  States. 
Amendments  to,  6014-6036. 
Amendments  to,  how  made,  6009. 
Authority  of,  as  law,  supreme,  1. 
Executive  department,  5984-5995. 
Judicial  department,  5996-6001. 
Laws  contrary  to,  void,  5733. 
Legislative  department,  5950-5983. 
Miscellaneous  provisions,   6010,  6011, 

6012. 
Ratified,  how,  6013. 
Relative  rights  of    the   States,  6002- 

6008. 
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Construction. 

Agent's  authority,  rules  of,  for,  3023. 
By  judge,  when,  3672. 
Contracts,  rules  for,  of,  3672-3675. 
Marriage  contracts  and  settlements, 

2482. 
Power  of  judge  to  construe  wills  or 

contracts  in  vacation,  4855. 
Rule  of,  as  to  estates  in  fee  simple, 

3083. 
Statutes,  rules  for,  of,  4,  5. 
Verdicts,  rules  for  construing,  5112, 

5332. 

Constructive  Fraud. 

Definition  of,  4025. 
Constructive  Possession. 

Definition  of,  3586. 

Consuls  and  Vice-consuls. 

Attestation  of  deeds  by,  3621. 
Attestation  of  indentures  by,  2602. 

Contempt  op  Court. 

Consists  of  what,  4046. 

County  judge,  power  of,  as  to,  4207. 

In  failing  to  pay  money,  4046. 

Jury  trial  in,  4046. 

Justices  of  the  peace  may  punish,  4082. 

Ordinaries  may  punish,  4233,4261,4267. 

Power  of  Supreme  Court,  as  to,  5498, 

5631. 
Power  to  punish  for,  limited,  5717. 
See  Attachment  for  Contempt. 

Contingency. 

Not  the  subject  of  sale,  3537,  5452. 
See  Remainders. 

Contingent  and  Shifting  Trusts. 

Definition  of,  3154. 
Contingent  Remainder. 

Defined,  3100. 
Continuance. 

All  grounds  for,  taken  at  once,  5675. 
Allowed  to  diligent  only,  5135. 
Amending  party  charged  with,  when, 

5128. 
Amending  party  not  allowed,  when, 

5127. 
Before  arbitrators,  4493. 
Counter-showing  allowed,  when,  5138. 
Entry  on  docket,  5140. 
For  absence  of  witness,  showing  for, 

5129. 
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For  absence  of  party,  allowed,  when, 

5131. 
For  absence  or  illness  of  counsel,  5132. 
For  non-return  of  depositions,  4449. 
For  non-production  of  books,  etc.,  5251. 
In  county  court,  4203. 
In  justice's  court,  4136,  4101. 
Not  for  term,  if  avoidable,  5139. 
Of  cases  not  reached,  5133. 
Of    cases    sent    back    from    Supreme 

Court,  5134. 
Of  cases  on  appeal,  5137. 
Of  cases  at  common  law,  one  only,  5126. 
On  opening  judgment  by  default,  5072, 

5654. 
Public  announcement  of,  5140. 
Kests  in  discretion  of  court,  5138. 
Kef  used  on  admission  of  facts,  when, 

5128. 

Continuing  Trusts. 

Excepted  from  statute  of  limitations, 
3198. 

Contractors. 

Extra    compensation    to,    forbidden, 

5904. 
Liens  in  favor  of,  2787,  2801-2805. 
Independent,  who  liable  for  acts  of, 

3818,  3819. 

Contracts,  3631-3806. 

Absolute  or  conditional,  3638. 

Absolute,  defined,  3638. 

Against  policy  of  the  laws,  void,  3668. 

All  breaches  of,  must  be  included  in 
suit,  3793. 

Alteration  of,  by  whom  tried,  3703. 

Alteration  of  written,  effect  of,  3702. 

Alteration  of,  must  be  explained, 
when,  3704. 

Apportionment  of,  3644. 

Attorney's  fees,  to  pay,  void,  when, 
3667. 

Assent  of  parties,  essential  to,  3645. 

Breaches  of,  3793-3806. 

By  letter,  complete,  when,  3646. 

Capacity  to  make,  governed  by  lex  loci, 
when,  3655. 

Classified  by  intention  of  parties,  3638. 

Conditions  in,  precedent  or  subse- 
quent, 3639. 

Conditional,  defined,  3638. 

Conditions  in,  void,  when,  3640. 

Conditions,  rights  of  parties  as  to, 
3639. 

Consideration  of,  law  as  to,  3656-3665. 


Construed,  by  whom,  3672-3675. 

Copy,  attached  to  petition,  4963. 

Damages  exemplary,  not  allowed  in, 
3797. 

Definition  of,  3631. 

Discharged,  how,  2971,  3732,  3715. 

Denial  of,  3701-3716. 

Drunkards,  how  bound  by,  3654. 

Duress,  invalidates,  3670. 

Entire,  or  severable,  3643. 

Essentials  of  a  valid  contract,  3637, 
2411. 

Executed  and  executory,  3632. 

Exemplary  damages  not  allowed  in, 
3797. 

For  building,  etc.,  public  works,  how 
let,  344. 

For  counties,  must  be  in  writing,  343. 

Fraud  vitiates,  3669. 

Gaming  contracts  void,  3671. 

Incapacity  to,  parties  may  plead,  3653. 

Incapacity  to  make,  governed  by  lex 
loci,  when,  3655. 

Infancy,  pleadable  only  by  infant, 
3649. 

Infant  bound  by  marriage  contract, 
3651. 

Infants,  when  and  how  bound  by,  3648, 
3650. 

Illegal  and  void,  law  as  to,  3666-3671. 

Intention  of  parties  to,  enforced,  3673. 

Interpretation  of,  rules  for,  3675. 

Insane  persons,  effect  of  contracts  by, 
3652. 

Limitations  of  actions,  3760-3792. 

Lex  loci,  as  to  capacity  to  make,  3655. 

Lex  loci,  as  to  validity  of,  8. 

Laws  impairing  obligations  of,  forbid- 
den, 5730. 

Laws  lessening  competition  in,  forbid- 
den, 5800. 

Liability  for  negligence,  2613. 

Marriage,  essentials  of,  2411. 

Marriage  of  infants  valid,  when,  3651. 

Master  and  servant,  releasing  liability, 
void,  when,  2613. 

Meaning  of,  where  intention  differs, 
3674. 

Money,  etc.,  paid  on  gaming,  how  re- 
covered, 3671. 

Mutual,  temporary  disregard,  3642. 

Non-compliance  with  conditions  of, 
3707. 

Novation,  effect  of,  3641. 

Obligations  of,  not  to  be  impaired  by 
law,  5730. 
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Of  record,  3633. 

Parties  to,  3647-3655. 

Payment  as  defense  against,  3717-3722. 

Parties  to  action  on,  4939. 

Performance,  3724-3731. 

Eelease  of,  3714-3716. 

Reformed  in  equity,  when,  3981. 

Rescission  of,  3710,  3712. 

Restraining  marriage,  void,  2410. 

Set-off,  3745-3759. 

Simple  contracts,  3635. 

Specialties  defined,  3634. 

Specific  performance  of,  4037. 

Speculation  upon  chances,  void,  3537. 

Simple,  written,  or  parol,  3636. 

Temporary  abandonment,  effect,  3642. 

Tender,  3728-3731. 

Vacation,  power  in,  to  enforce  or  carry 

out,  4855. 
Void,  3666-3671. 
Void,  releasing  master  from  liability* 

for  negligence,  2613. 
Want  of  obligatory  force  in,  pleadable, 

3706. 
What  must  be  in  writing,  2693,  2694. 

Contribution. 

Among  joint  incumbrances,  3992. 
Amongst  joint  trespassers,  3916. 
Amongst  partners,  2640. 
Amongst  sureties,  2989-2994. 
Who  entitled  to,  and  when,  3991. 

Contributory  Negligence. 

Effect  of,  in  suits  for  torts,  3830,  2322. 
Control  op  Judgments  and  Executions. 

By  joint  debtors,  5376. 

By  transferees,  5374. 

By  security  on  stay,  5441. 

Convention. 

To  change  Constitution,  how  called, 
5941. 

Conversation. 

Evidence,  when,  5176,  5196. 

Conversion. 

Need  not  be  proved  in  trover,  when, 
3887. 
Conveyance. 

To  churches,  declared  good,  2353. 
To  evade  taxes,  void,  885. 

Conveyance  and  Registry. 

Conveyances  to  churches  confirmed, 
2353. 


Conveyances  to  secure  debts,  effect  of, 

2771. 
Conveyances  to  societies    confirmed, 

2356. 
Creditors    may    attack    conveyances, 

when,  2689. 
Registry  of  deeds,  3618. 
Registry  of  mortgages,  2724-2730. 
Registry  of  marriage  contracts,  2483. 

Conviction. 

Bars  prosecution,  when,  5705. 
Costs,  not  payable  until  after,  5707. 
Disqualifies  for  office  and  voting,  when , 

5738. 
For  duelling,  disqualifies  for    office, 

5741. 
Under  impeachment,  effect  of,  5760. 
Works  no  forfeiture,  etc.,  5725. 

Co-obligors  and  Promisors. 

Actions  against,  law  as  to,  5009-5015. 
Control  of  judgments,  etc.,  by,  5376. 
Ne  exeat,  in  favor  of,  4886. 

Copartners. 

Suits  and  judgments  against,  5015, 
5010,  5009. 

Copies. 

Admissible  in  evidence,  when,  5174. 

Of  records,  wills,  etc.,  admitted,  when, 
5167. 

Of  letters  of  administration,  etc.,  evi- 
dence, when,  5213. 

Of  registered  documents,  evidence, 
when,  5219. 

From  city  records,  5216. 

From  justice  courts,  5214. 

Coroner. 

Executions  directed  to,  when,  5414. 
Subject  to  rule,  4779,  4782. 

Corporate  Bonds. 

List  to  be  filed  with  secretary  of  State, 

1866. 
Penalty  for  failure  to  record,  1868. 
Unrecorded,  not  to  be  circulated,  1868. 

Corporations,  1831-2409. 
Associations,  2351-2367. 
Assignment,  what  may  make,  2698. 
Assignment,  no  preferences  in,  by,  2698. 
Banks,  1903-1985. 

Bonds  of,  to  be  recorded,  1866-1869. 
Building  and   loan  associations,  2388- 
2406. 
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Canals,  1986-1999. 

Municipal,  note  on  pp.  9-18. 

Capital  subscribed  before  organization, 

Name  amended,  how,  1844. 

1856. 

Names  of  stockholders,  1895. 

Charitable  organizations,  2372-2387. 

Navigation  companies,  2147-2158. 

Charter    amended,     how,     1840-1843, 

Officers,  responsible  for  acts  of,  1861. 

2350  (6). 

Penalty  against  for  tax  default,  875, 

Chartered  by  comptroller,  2007,  1903. 

876. 

Chartered  by  secretary  of  State,  1903, 

Plaintiff  may  give  stockholders  notice, 

2007,  2159. 

1893. 

Chartered  by  superior  court,  2350. 

Police,  power  of  State  over,  5798. 

Charters  of,  how  held,  5799. 

Place    of    business,    changed,    how, 

Charters  of,  renewed,  how,  1836-1839, 

1844(5). 

2352. 

Power  to  create,  1835,  5780. 

Charters   of,  withdrawn,  when,  1880, 

Powers  common  to  all,  1852. 

1881. 

Private,  1834. 

Churches,  2351-2363. 

Public,  1833. 

City  cannot  assign,  2698. 

Public,  how  dissolved,  1879. 

Contracts,  officers  in  common,  1857. 

Public  or  private,  1832. 

Contracts  to  lessen  competition,  5800. 

Purchase  of  stock  by,  forbidden,  5800. 

Collateral  attack  on  charter,  1862. 

Railroads,  2159-2338. 

Counties  are,  5924,  340. 

•      Remedy  cumulative,  1898. 

Credit  of  State  not  loaned  to,  5890. 

Reorganization  of  railroads,  2167. 

Definition  of,  1831. 

Responsible  for  agents,  1861. 

Directors,  1858. 

Restriction  on  city  and  county,  5891. 

Discovery  from,  3954. 

Sale  of  railroad,  2179,  2167. 

Disposition  of  assets,  1886. 

Schools,  2351-2367. 

Dissolution  of,  1882, 1885-1887. 

Service  of  process  on  lessees,  2335-2337. 

Duration  of  charter,  1851. 

Service  of  process,  generally  on,  1902, 

Electricity  sold,  or  rented,  1870. 

1899. 

Express  companies,  2000-2006. 

Stockholders,  bound,  when,  1894. 

Foreign,  1846-1849. 

Street-railroads,  2180. 

Forfeiture  of  charter,  1883. 

Suits  against,  1892.     See  next  title. 

Freight  on  railroad   regulated,  5797, 

Superior  court  creates,  what,  2350. 

5801. 

Surrender  charter,  may,  1884. 

Garnishment,    how   served   on,    1901, 

Tax,  exemption  forbidden,  5887. 

4710. 

Term  of  existence,  1851. 

Garnishment  of  officer's  salary,  4733. 

Telegraph  companies,  2339-2348. 

Grants  not  revocable,  when,  5731. 

Turnpikes,  2368. 

Illegality  to  fi.  fa.  against,  1897. 

Visitorial  powers  in  superior  courts, 

Indissoluble,  when,  1881. 

1853. 

Irrevocable  grants  prohibited,  5730. 

Water- works  companies,  2407-2409. 

Insurance  companies,  2007-2146. 

Judicial  sale  of  railroad,  2167. 

Corporations,  How  Sued. 

Land,  what  held  by  foreign,  1849. 

Banks,  how  sued,  1983-1985. 

Lessee  liable  to  burdens  of  lessor  cor- 

Express companies,   how  sued,  2004- 

poration,  1863. 

2006. 

Liability  of  railroad  companies,  2320. 

Insurance  companies,  how  sued,  2145, 

Liable,  notwithstanding  sale,  1864. 

2146. 

Liens,  how  created  by,  2825. 

Garnishment  against,  1901,  4710. 

Literary  societies,  2363. 

Lessee  of  railroad,   how  sued,  2336- 

Libraries,  2363. 

2338. 

Majority  stockholders,  rights  of,  1859. 

Railroads,  how  sued,  2334-2338. 

Mandamus  upon,  before,  4869. 

Service,  how  perfected,  1899. 

Minority  stockholders,  proceedings  by, 

Service    by    publication    on  resident 

1860. 

company,  1902. 
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Service  by  publication  on  non-resi- 
dent company,  4975-4980. 

Served  and  sued  how  generally,  1899- 
1902. 

Telegraph  companies,  how  sued,  2348. 

Where  sued,  1900. 

Corporations,  Liability  of  Stockholders. 

Stockholders,  when  liable,  1888-1898, 
1911. 

Corporations,  Municipal. 

See  Volume  I. 
Corporeal  Punishment. 

Infliction  on  factory-laborers,  forbid- 
den, 2620. 

Liability  for  inflicting,  2620. 

Minor  may  recover  damages  for,  2620. 

Corpus. 

Increase  in  to  remainder-man,  3091. 
Corruption. 

•  Conviction  does  not  work,  5725. 
Of  judiciary,  contracts  tending  to,  3668. 
Of   legislation,   contracts   tending  to, 
3668,  5727. 

Cost  in  Civil  Cases,  5385-5412. 

Attorney,  liable  for,  when,  5386,  5387. 
Attorney's  fees  are,  when,  3796,  2140. 
Amount  of,  when  recovery  is  less  than 

$50.00,  5388. 
Demandable  in  advance,  when,  5389, 

5398-5400. 
In  divorce,  5398. 
Fi.   fa.    against    plaintiff's    attorney, 

when,  5395. 
How  adjudged  against  attorneys,  5396. 
Indorsed  on  execution,  5394. 
In  personal  actions,  5391. 
In  equity  cases,  how  determined,  4850. 
In  arbitrations,  how  taxed,  4507. 
In  Supreme  Court,  how  taxed,  5592, 

5613-5615. 
In  Supreme  Court,  who  liable  for,  5591, 

5613. 
Must  be  paid  on  opening  default,  5070, 

5072,5654. 
None  to    witness  after    continuance, 

5141. 
No  more  than  damages,  when,  5390. 
Of  witnesses  of  adverse  party,   how 

paid,  5392. 
Payable,  when,  5393. 
Plaintiff  liable  for,  when,  5395. 
Taxation  of,  5394. 


Who  liable  for,  5385. 

Cost  in  Supreme  Court. 
Amount  of,  5881. 
Attorneys  liable  for,  5613. 
Plaintiff  in  error  pays,  when,  5615. 

COTENANTS. 

Accounting  between,  3147. 
Priority  of  liens,  3147. 

Cotton. 

Title  passes,  when,  3546. 

Counter-claim. 

See  Set-off  and  Eecoupment. 

Counter-showing. 

On  motion  for  continuance,  5138. 

Counties. 

Loan  of  credit  by,  5891. 
Debts  of,  5893,  5894. 
Lines,  how  changed,  5926. 
Commissioner  for,  5879,  5853. 
Claims  against,  4238(6). 
See  Ordinary. 

County  Academies. 

Appointment  of  trustees  for,  1334-1337. 
County  Administrator. 

Appointment  and  duties,  3376-3390. 
County  Bonds. 

How  issued  and  collected,  377-382. 
County  Buildings. 

Contracts    to    erect    or    repair,    how 
made,  346. 

Exempt  from  tax,  762. 

Inspected  by  grand  jury,  359. 

Preservation  of,  351,  355. 

County  Business. 

County    judge    may    transact,   when, 

4176. 
Jurisdiction  of  ordinary  over,  4238. 

County  Courts,  4170-4217. 

Appointment  of  judge  of,  4170. 
Appeals  from,  4214,  4453. 
Bailiffs  of,  how  appointed,  4190. 
Certiorari  in  civil  cases,  4215. 
Certiorari  and  appeal,  4209. 
Claims  and  illegalities  in,  4206. 
Claims    and    illegalities    when    tried, 

4201. 
Clerk  of,  how  appointed,  4186. 
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Dockets,  papers,  etc.,  how  kept,  4181, 
4185. 

Extent  of  Act  of  1878-9,  4212. 

Executions,  when  and  how  issued, 
4205. 

Fees  and  costs  in  civil  cases,  4217. 

Hearing,  continuances  and  amend- 
ments, 4203. 

Judge  of,  may  practice  law,  where, 
4175. 

Judge  does  county  business,  when, 
4176. 

Jurisdiction  of,  4193,  4195. 

Jurisdiction  in  cases  of  garnishment, 
4196. 

Jurisdiction  where  garnishee  is  out  of 
county,  4197. 

Jurisdiction  at  different  sessions,  4194. 

Jurisdiction  as  to  tenants,  etc.,  4208. 

Laws  repealed,  4213. 

Mode  of  trial,  4200. 

Oath  and  bond  of  bailiff,  4190. 

Office  of  judge,  where  kept,  4211,  4181. 

Official  term  of  judge,  4172. 

Practice  in,  4198,  4204. 

Power  of  judge  as  to  witnesses,  4207. 

Records  filed  when,  where  court  abol- 
ished, 4184,  4309. 

Salary  of  judge,  and  how  paid,  4173. 

Salary  of  judge  may  be  fixed,  when, 
4173. 

Sales  by  bailiffs,  how  conducted,  4216. 

Sales  under  process  from,  how  con- 
ducted, 4216. 

Sheriff  an  officer  thereof,  4192. 

Solicitor  of,  4188. 

Special  bailiffs,  appointment  and  duty 
of,  4189. 

Transfer  of  cases  to  city  court,  4308. 

Vacancy  in  judgeship,  how  filled,  4174. 

Where  to  be  held,  4211. 

County  Guardian. 

How  appointed,  2521. 
Bond,  2522. 

Letters  in  such  case,  2523. 
Law  of  county  administrator  applica- 
ble, 2525. 

County  Judge. 

Qualification  and  term,  4171,  4172, 4180. 

May  preside  out  of  county,  4177. 

Salary,  4173. 
County  Police,  4238  (8). 
Courtesy. 

No  tenancy  by,  in  this  State,  3094. 


Court-houses. 

How  kept  and  furnished,  352. 

Penalty  for  injuring,  358. 

Rooms  in,  how  assigned  to  officers,  353. 

Sheriffs  have  charge  of,  354. 

Court  to  be  held  in,  4315,  4181,  4360. 

For  militia  district,  4109. 

Courts. 

Acts  valid  without  clerk,  4050. 
Adjourn  when,  4346. 
Bridges  and  ferries  by,  5780. 
Charters  by  superior,  5780. 
City,  4270,  4309. 
Control  officers,  5427. 
Corporate,  711. 
County,  4170-4217. 
Courts  martial,  1195-1199. 
Election  precincts  by,  5780. 
Equity,  always  open,  4864. 
Judgment  by,  5848,  5669. 
Judgment,  form  of,  5670. 
Justice  courts  and  officers,  4101-4169. 
Law  and  equity  merged,  5843. 
May  set  aside  sales,  5427. 
Minutes  to  be  signed,  4049. 
Minutes  valid  though  unsigned,  4049. 
Municipal,  711. 
Names  changed  by,  5780. 
Ordinary,  4218-4269. 
Powers  Of,  over  contempt,  5717,  4046. 
Powers  enumerated,  4047,  5427. 
Proceedings  of,  credited,  6002. 
Records  not  removable,  4048. 
Right  to  sue  in,  5701. 
Special  terms  of,  4345. 
Superior  courts,  4310-4452. 
Supreme  Court,  5493-5599. 
Tax,  for  expenses,  5892. 
Unconstitutional  laws  to  be  declared 
void  by,  5733. 

Courts  of  Ordinary,  4218-4269. 

Adjournment  of,  allowed,  when,  4253. 
Amendments  allowed  in,  4268. 
Application  for  orders,  how  made  to, 

4254. 
Appeals  from,  4454. 
Authority  of,  over    county  matters, 

4238. 
Business  for  regular  term,  4252. 
Certiorari  from  judgments  of,  4635. 
Contempts,  punishable  by,  4233. 
Docket  of  applications,  etc.,  kept,  4259. 
Docket  of  motions,  etc.,  to  be  kept, 

4264. 
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Docket  of  persons  bound  to  make  re- 
turns, 4260. 

For  county  purposes,  proceedings  in, 
4263. 

Held,  when,  4251. 

Jurisdiction  of,  4232. 

Minutes  of,  how  kept,  4258. 

Minutes  of  proceedings,  4266. 

May  punish  contempts,  4267. 

Name  and  style  of,  declared,  4218. 

Notice  to  parties  interested,  4265. 

Notice  of  applications,  how  served, 
4254. 

Objections  and  caveats,  how  made, 
4256. 

Open  at  all  times,  except  Sundays, 
etc.,  4252. 

Opening  and  adjournment  of,  4262. 

Orders  of,  how  enforced,  4261. 

Orders  of,  should  recite  what,  4255. 

Proceedings  in ,  how  filed  and  recorded , 
4257. 

See  County  Matters,  County  Tax. 

Cousins. 

How  related  to  intestate,  3355. 

Covenants. 

Damages  for  breach  of  warranty,  3804. 
Dependent  and  independent,  3140. 
Never  to  sue,  release  the  debtor,  3714. 
Non-performance    of,    good    defense, 

when,  3709. 
Of  warranty,  bind  officers,  when,  5449. 
Of  warranty,  how  construed,  3558. 
Purchaser  at  judicial  sale,  gets  what, 

5450. 
Running  with  land,  pass  to  purchaser, 

3612,  3069. 
Warranty,  law  as  to,  3612,  3616. 

Ckeditors. 

Acts  void  as  against,  2681,  2682,  2695. 

Assets  of  insolvent  trader,  how  distrib- 
uted, 2719. 

Allowance  for  trader's  support,  2720. 

By  judgment,  lien  of,  confirmed,  2787, 
2788. 

Concealed  property  of  debtors,  provi- 
sion as  to,  5728. 

Debtors  may  give  preference  to,   2697. 

Gifts  void  as  to,  when,  3569. 

May  file  bills  in  equity,  4003. 

May  attack  judgments,  when,  5371. 

May  apppropriate  payments,  when, 
3722. 


Not  to  be  interfered  with  in  prosecu- 
tion of  remedies,  3942. 

Of  counties,  rights  of,  403. 

Of  partners,  may  garnishee  firm,  when, 
2661. 

Of  corporations,  rights  saved,  when, 
5731. 

Parties  to  bill  against  trader,  2718. 

Power  of  chancellor  under  bill  vs. 
trader,  2717. 

Receiver  appointed  under  bill  vs. 
trader,  2716. 

Release  of  debtor  recommended, 
when,  2722. 

Rights  of,  2687-2692. 

Sales  to  defraud,  are  void,  when,  3529. 

Trader  defined,  2721. 

Without  lien ,  no  in  j  unction ,  4918 ,  4565. 

Creditors'  Bill. 

Allowed  in  equity,  4003,  4845.      . 
Against  insolvent  trader,   etc.,  2716- 

2722. 
Distribution  of  funds,  4845. 

Criminal  Conversation. 

Marriage,  how  proved  in  cases  of,  3869. 
With  wife,  gives  husband  action  for, 
3869. 

Criminal  Law. 

Equity  does  not  interfere  with,  4914. 
Criminal  Negligence. 

Damages  for,  3829,  3866. 
Crimination  of  Self. 

Not  required  of  witnesses,  6018,  5703. 
Cropper. 

Defined,  3131. 
Crops. 

Exempt  from  tax,  when,  762. 

Lien  of  landlords  on,  2795. 

Who  may  take  liens  on,  2800. 

Liens  on,  how  created,  2800. 

Rank  of  liens  on,  2800. 

Liens  on,  how  enforced,  2816. 

May  be  levied  on,  when,  5425. 

Waygoing,  3092. 

Cross-bill. 

Unnecessary,  4969. 

Answers  used  as,  4969. 

Of  exceptions,  5535. 
Cross-examination  of  Witnesses. 

Right  of,  5282. 

None  in  certain  case,  5323. 
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Crossings. 

Of   railroads,    law    concerning,   2233, 
2219. 

Of  bridges,  2233,  2219. 
Cruelty. 

To  orphan,  ground  for  removing  guard- 
ian, 2543. 

Divorce  for,  2427. 

Of  parent,  cause  for  taking  child  away, 
2504. 

Parental  power  lost  by,  2502. 

Cumulative  Evidence. 

Definition  of,  5143. 
Currency. 

Buyer  of  gets  title,  when,  3538. 
Customs. 

Binding,  when,  1. 

Of  carriers,  2278,  2279. 

Of  trade,  as  to  when  money  is  due, 
3550. 

Of  merchants,  recognized,  5148. 

Provable,  when,  5206. 

As  to  factors'  liens,  2818. 
Cy  Pres. 

Doctrine  of,  applied  to  bequests,  3338, 
4007. 

Damages,  3905-3918,  3793-3806. 

Against  independent  contractor,  3818, 

3819. 
Agency,  wrongful  revocation  of,  3003. 
Aggravation  in  cases  of,  3906. 
Allowed,  for  what,  3905,  3794,  3813. 
Appeal,  frivolous,  4473. 
Bills  of    exchange,  on    foreign,  3689, 

3690. 
Bound  to  lessen,  3802,  3017. 
Breach  of  contract,  3794,  3016. 
Breach  of  warranty  of  title,  3804. 
Breach  of  bond  for  title,  3805. 
Breach  of  official  bonds,  261,  262,  264. 
Classification  and  distinction  of,  3909- 

3911. 
Consequential  damages,  3911. 
Consequential,  when  too  remote,  3912, 

3913. 
Consequential,  exception  to  rule,  3914. 
Condemnation,  4676. 
Contemplated,  recoverable,  3799. 
Continuing  trespass,  3884. 
Cost  no  more  than,  when,  5390. 
Definition  of  various  kinds,  3909,  3911. 
Delay  by  illegality,  4739. 
Delay  by  claims,  4623,  4626,  4627. 


Delay  in  Supreme  Court,  5594. 
Direct  damages,  3911. 
Earnings  in  mitigation,  3017. 
Expenses,  when  allowed  as,  3908,3806. 
Expenses  of  litigation  are,  when,  3796. 
Exemplary,  allowed,  when,  3906,  3797. 
Employee,  unreasonable  discharge  of, 

3016. 
Fraud  and  damage  concurring,  3813. 
Independent  contractor,  3818,  3819. 
Insurance  companies  shall  pay,  when, 

2140. 
Interest  may  be  added  to,  3800. 
Joint  trespassers,  3915. 
Joint  trespassers,  contribution  among, 

3916. 
Jury,  discretion  of,  as  to,  3907,  3803. 
Lessen,  plaintiff  bound  to,  3802. 
License  law,  violations  of,  1528. 
Liquidated,  when,  3794,  3795. 
Measure  of,  in  torts,  3803. 
Measure  of,  in  contracts,  3803,  3905. 
Mining,  how  assessed,  652. 
Nominal,    given    when,    3801,     3905, 

5390,  5391. 
Official  bonds,  in  suits  on,  261,262,  264. 
Penalties  in  bonds  are  not  liquidated, 
'  3795. 

Personal  injuries,  3807. 
Personalty,  action   to  recover,  3917- 

3919. 
Plaintiff  bound  to  lessen,  3802. 
Public  roads,  on  account  of,  557-568. 
Private  ways,  on  account  of,  665,  677. 
Private  property  taken  for  public  use, 

5729,  3055,  3056,  1456,  4657. 
Punitive,  when  allowed,  3906,  3797. 
Railroad  companies,  injuries  by,  2321. 
Railroad  companies,  2260,  2320. 
Recoupment  of,  3756-3759. 
Remote,  not  allowed,  3798,  3912,  3914, 

3799. 
Respondeat  superior,  3818,  3819. 
Set-off  in,  allowed,  4944. 
Special,  necessary  in  what  cases,  3807, 

3859. 
Special,  defined,  3910. 
Specific  performances,  damages  in  lieu 

of,  4042. 
Subsequent    earnings    in    mitigation, 

3017. 
Supreme   Court,    awarded   in,   when, 

5594. 
Tender  of,  saves  costs,  3801. 
Torts,  rules  in,  3905-3920. 
Trover,  highest  value,  3917. 
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Trover,  death  of  property  sued    for, 

Debate. 

3919. 
Trover,  verdict  for,  allowed  in,  3887, 

Privilege  of  members,  as  to,  5766. 

5334. 

De  Bene  Esse. 

Vindictive,  allowed,  when,  3907. 

Testimony  taken  and  used,  3963-3967, 

Warranty,  breach  of,  3804. 

4288. 

Writ  to  assess  on  default,  5073. 

Debt. 

Dams. 

Imprisonment    for,    prohibited,    5718, 

Landowners,  right  to  construct,  3062. 

4046. 

Dates  and  Amounts. 

Divided,   to   give  jurisdiction,   when 

In  pleading,  may  be  in  figures,  4942. 

4069. 

By  Stern's  calendar,  5169. 

Of  husband,  wife  cannot  pay,  2488. 

Days. 

Of  another,  promise  to  pay,  2693. 

Charged  on  land,  3067. 

How  counted,  4. 

Order  of  payment  in  estates,  3424. 

For  entering  appeals,  4455,  4456. 

Of  decedent,  when  and  how  paid,  3421-r 

Of  election,  liquor  prohibited,  5742. 

3425. 

Days  of  Grace. 

Payment  of,  how  made  and   applied, 

Not  allowed  on  sight  paper,  3680. 

3717-3722. 

Death. 

Set-off  of,  3747-3755. 

Restrictions  on  State,  as  to,  5888. 

Abatement  by  reason,  3825,  5035. 

Restrictions  on  counties,  5891,  5892. 

Animals,  of,  sued  for,  3919. 

Restrictions   on   municipalities,   5891, 

Assignee,  of,  for  creditors,  3166. 

5893. 

Causing,  suits  for,  3828,  3866. 

Barred,  still  security  recovered,  2735. 

Common  disaster,  in,  3356. 

Failure  to  pay  over  money,  4046. 

Company,    death   of  party   or   agent, 

effect  on,  5269. 

Debtor  and  Creditor. 

Competency  of  witness,  effect  of,  on, 

Accord  and  satisfaction  between,  3732- 

5269. 

3736. 

Corporations,  of  all  members  of,  1885. 

Acts  void  as  to  creditors,  2695,  3529, 

Corporations,  officer  of,  effect  on  com- 

3569. 

petency,  5269. 

Appropriation  of  payments  by,  3722. 

Corporations,  of  trustees  of,  3165. 

Assignees  shall  give  bond,  when,  3166. 

Execution  issued   after  judgment    in 

Assignments  for  benefit  of  creditors, 

case  of,  5034. 

2698-2715. 

Joint  defendant,  of  one,  5014,  5041. 

Attachments  against  fraudulent  debt- 

Judge, of,  pending  motion  for  new  trial, 

ors,  4543-4548. 

5486. 

Bond,  assignees  shall  give,  when,  3166. 

Officer  of  corporation,  of,  effect  on  com- 

Collection of  debts  by  administrators, 

petency,  5269. 

3426. 

Parties  to  loans,  of,  effect  of,  2954. 

Collection  of  debts  by  heirs  and  cred- 

Partner, of,  2631,  2633. 

itors,  3427. 

Party  to  contract,  of,  survivor  testify- 

Composition deeds,  2692. 

ing,  when,  5269. 

Composition  voided  by  misrepresenta- 

Party in  Supreme  Court,  of,  5626. 

tion,  2692. 

Party  or  agent,  of,  effect   on  compe- 

Composition voided  by  giving  better 

tency,  5269. 

security,  when,  2692. 

Presumed    from    continued    absence, 

Concealing   property,    legislation    al- 

5154. 

lowed,  5728. 

Principal  or  agent,  of,  3003,  3034. 

Counties,  debts  to,  liability  of,  413-418. 

Proved,  how,  5177. 

Creditors  aided  in  reaching  equitable 

Scire  facias,  to  make    parties,   5016- 

assets,  2688. 

5040. 

Creditors  confined  to  one  lien,  when, 

Torts,  abate  suits  for,  when,  3827. 

2691. 
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Creditors  may  attack  judgments,  etc., 
2689. 

Creditors,  rights  of  favored  and  pro- 
tected, 2687. 

Decedent,  time  of  paying  debts 
against,  3423. 

Decedent,  debts  against,  in  what  order 
paid,  3424. 

Estates  bound  for  debts,  how,  3425. 

Exceptions  to  rule,  obligations  in  writ- 
ing, 2694. 

Exemption,  how  obtained,  2867-2870. 

Heirs  liable  for  debts,  when,  3201, 
3336,  3422. 

Homestead  to  debtor,  law  of,  2827- 
2865. 

Land,  debts  charged  on,  by  will,  follow 
it,  3067. 

Liens  against  vendee  in  sales  to  secure 
debts  do  not  attach,  2775. 

Mortgages,  law  regulating,  2723-2742. 

Obligations  that  must  be  in  writing, 
2693. 

Obligations  that  must  be  in  writing, 
exceptions  to,  2694. 

Person  and  property,  proceedings 
against,  2690,  3739,  4526. 

Preferences  between,  2697. 

Property  of  debtor  exempt  from  levy, 
2866. 

Relation  of,  exists  when,  2686. 

Release  of  debtor  recommended,  2722. 

Rights  of  creditors  favored  and  pro- 
tected, 2687. 

Rights  of  vendee  in  sales  to  secure 
debts,  5432. 

Sales  to  secure  debts,  how  made,  2771. 

Testator,  debts  of,  how  paid,  3336. 

Time  of  paying  debts  against  dece- 
dent, 3423, 

Vendee  in  sales  to  secure  debts,  rights 
of,  5432. 

Voided  by  giving  better  security, 
when,  2692. 

Wife,  debts  of,  husband  when  bound 
for,  2473. 

Deceit. 

What  amounts  to,  3814. 
To  induce  credit  to  another,  must  be 
written,  3815. 

Declarations  (Evidence). 

Admitted,  when,  5179, 5183. 
Of  agent,  3034. 


Declarations  (Pleading). 
Law  as  to,  4960-4995. 
In  suits  against  trust  estates,  3203. 
Amendment  of,  5097-5109. 
See  Petition. 

Decrees. 

In  divorce  cases,  2442. 

Lien  of,  confirmed,  2788. 

How  enforced    by  attachment,   4858, 

3944,  4899,  4860. 
Limitation  of  proceedings  to  set  aside, 

3764. 
Equity  will  set  aside,  for  fraud,  4032. 
Defined,  4851. 
May  be  moulded,  4853. 
Rendered  in  vacation,  when,  4855. 
Mode  of  enforcing,  4857,  4858. 
Transfer,  and  lien  of,  4859. 
Extraordinary  remedies,  how  enforced, 

4860. 
Dormant,  and  how  revived,  4861. 
Interlocutory,  how  made,  4847. 
Rendered  without  jury,  when,  4849. 
Upon  special  verdict  of  facts,  4849. 
For   specific   performance,  operate  as 

deeds,  4852. 
Bills  of  review  to  limitation,  4862,  3770. 
Bind  whom,  3936. 
Lis  pendens,  3936. 
Extraterritorial  effect,  4854. 
Confirmation  of  sale,  under,  4856. 

Dedication. 

To    public    use    works    prescription, 

when,  3591. 
See  Municipal  Corporations,  1833. 

Deeds. 

Administrator's,  recitals  in,  3454. 
Adverse  holding,  made  pending,  good, 

3605. 
Ancient,  need  no  proof,  when,   3610, 

5244. 
Attestation,  how  and  by  whom,  3620, 

3621,  3622. 
Attestation,  probate    by    witness  to, 

3623. 
Attestation,  probate,  by  third  persons, 

3624. 
Attestation,  by  county  judge,  4208. 
Churches  and   societies,  confirmation 

of,  2353,  2356. 
Conditions  in,  bind  grantee,  3600. 
Consideration    of,    may    be    inquired 

into,  3599. 
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Custodians  estopped,  5153. 

Counties,  for  benefit  of,  vest  title,  347. 

Creditor  may  attack  for  fraud,  when, 

2689,  2695,  3529,  3569. 
Delivery  of,  3599,  3603. 
Deposit  of,  no  pledge,  2956. 
Election  under,  4016. 
Estoppel  by,  as  to  receipt  of  money, 

3608,  5150. 
Estoppel,  as  to  right  to  sell,  3609. 
Escrows,  when,  3603. 
Estates  created  by,  3081-3150. 
Evidence,  when   recorded,  are,  3628- 

3630. 
Evidence,  copy  of,  from  record,  when, 

3630. 
Forged,  how  attacked  as,  3628. 
Form  of,  3602. 
Fraud,  ann ailed  for,  when,  2689,  2695, 

4032,  5448,  3569. 
Future  interests  may  be  conveyed  by, 

3601. 
Gift,  deeds  of,  3566,  3571. 
Healing  laws    not   affected   by   Code, 

3627. 
Inconsistent  clauses  in,  how  construed, 

3607. 
Infants,  voidable  how,  3604. 
Judicial    sale,    deed    under,    original 

title,  5446. 
Land,  deed    to,  must  be  in  writing, 

2693. 
Land,  exceptions  to  this,  2694,  4037. 
Lost,  copies  of,  may  be  established, 

3611,  5229,  5223. 
Lost,  copy  from  record,  evidence,  3619, 

3630,  5219,  5223. 
Marriage  settlements  by,  2481. 
Married  women,  deeds  how  attested, 

3622. 
Mortgages,  shown  to  be,  when,  2725. 
"More  or  less"  covers  what,  3542. 
Parol  proof  as  to  estate  conveyed  by, 

3083. 
Personalty,  requisites  of  deed  to,  3606. 
Personalty,  may  be  recorded,  3626. 
Personalty,  record   not  notice,  3626. 
Pledge  not  created  by  deposit  of,  2956. 
Probate  of,  3623,  3624. 
Recitals  in,  3454,  3608,  5150. 
Recorded,  when  and  where,  2778,  3618. 
Recorded,  failure  to  record  in  time, 

2778,  3618. 
Recorded  copy,  evidence  when,  3630, 

5219. 


Re-recorded,  3619,  5229. 

Recorded  twice,  3619. 

Requisites  of,  3599. 

Reformation  of,  in  equity,  3970-3985. 

Secure  debt,  deed  to,  2771-2775. 

Sheriff,  fi.  fas.  may  be  recorded  with, 

3625. 
Sheriff,  when  made  by  successor,  5453, 

4380. 
Societies,  deeds   to,   confirmed,  2353, 

2356. 
Taxes,  to  evade,  void,  885. 
Taxes,  to  purchaser  at  sales  for,  913. 
Voluntary  deeds  void,  when,  3530. 
Warranties  in,  3612,  3616,  5450. 
Wills,  how  distinguished  from,  3255. 
Witnesses  to,  3620-3624. 

Deeds  to  Secure  Debts. 

Convey  title,  2771,  2775. 
Attested,  how,  2773. 
Recorded,  how,  2772,  2778. 
Satisfied  on  record,  how,  2774. 
Conditional  bill  of  sale,  2776,  2777. 
How  such  deeds  foreclosed,  5432-5434. 
Title  to  crops  payable,  for  rent,  3129. 

De  Facto  Officers. 

Acts  of,  when  valid,  223. 
How  proved,  5168. 

Defamation. 

By  slander  and  libel,  3832-3842. 

Default. 

Judgment  by,  5077,  5078,  5071. 
Judgment    without    jury,   5076,   5848, 

5071,  5669. 
Judgment,  form  of,  5670. 
Of    another,   promise   to   answer  for, 

2693. 
Opening,  5070,  5072. 
None  in  divorce  cases,  2440,  5074. 
Interest  only  from,  when,  2881. 
Assessment  of  damages  on,  5073. 

Defects  in  Pleadings. 

Advantage  of,  on  motion,  5046,  5048. 

Defenses. 

Advantage  of,  defect  on  motion,  5046. 
Answer  filed,  when,  5047,  5045. 
Claims,  all,  similar  to  plaintiff's,  may 

be,  4944. 
Contracts,  to,  3701-3766. 
County  court,  in,  how  made,  4208. 
Defect  on  motion,  advantage  of,  5046. 
Demurrers,  filed  when,  5047. 


1916 


INDEX. 


Executors  and  administrators,  by, 
3506,  3507. 

Filed,  how  and  by  whom,  5045,  5047, 
5060,  5076. 

Filed,  when  to  be,  5045,  5047,  5052. 

Filed  at  first  term,  5045,  5047. 

General  issue,  no,  5053. 

Issuable,  not  filed,  court  gives  judg- 
ment, 5076,  5077,  5670,  5848. 

Justice's  court,  in,  4127,  4128. 

Mode  of,  5047,  5049. 

New  defense,  amendment  verified ,  5057. 

No  part  stricken,  to  be,  5052,  5065. 

Paragraphed,  to  be,  5051,  5052. 

Pleas  filed,  when,  5045. 

Special  pleas  required,  when,  5053. 

Stricken,  no  part  to  be,  5052,  5065. 

Sufficiency  of,  determined  at  first  term, 
5045,  5047. 

Tort,  in  cases  of,  3891-3904. 

Verified,  how,  5059,  5060. 

Delay. 

None  for  informality,  4971. 
Damage  for,  by  carrier,  2319. 

Delivery. 

Essential  to  sale,  generally,  3545. 

May  be  dispensed  with,  3545. 

Actual  or  constructive,  3545. 

Risk  is  on  seller  until,  3545. 

Of  goods  being  manufactured,  3547. 

In  cases  of  gift,  3566,  3567. 

Of  deeds,  3599,  3603. 

Title  to  cotton,  etc.,  does  not  pass  by, 

3546. 
Effect  on  statute  of  frauds,  2693. 
Demand  for,  must  be  reasonable,  3730. 
To  and  by  carriers,  2279,  2298. 

Demand. 

Paper  payable  on,  due  when,  3700. 
Of  things  deliverable  on,  must  be  rea- 
sonable, 3730. 
Before  suit,  necessary, when,  4935. 
On  officers  for  money  collected,  4771. 
Service  of,  how  proved,  4772. 
Effect  of  such,  4771. 
Interest  only  from  demand,  when,  2881. 
Protest  on,  3688,  3693. 

Demurra&e. 

Charges  by  railroad,  2206. 

Demurrer. 

Defined,  5048. 

Heard  in  vacation,  4321. 


Filed,  when,  5047,  5045,  5659. 
Notice  of  filing,  5064. 
Amendment  opens  bill  to,  5068. 
At  law  when  urged,  5659. 
Judgment  on  merits  conclusive,  3744. 
To  pleas,  5050,  5045. 

Denomination. 

Appropriation   in    aid    of,  forbidden, 

5711. 

Departments. 

Of  government,  distinct,  5720. 

Depositaries. 

Liens  of,  and  their  rank,  2813,  2787. 
Liens,  how  lost,  2813. 

Depositions. 

Of  witnesses  to  wills,  may  be  taken, 

3287. 
Allowed  in  attachment  cases,  4566. 
Law  concerning,  5297-5322. 
In  perpetuation  of  testimony,  3964. 
When  discovery  is  prayed,  3954. 
See  Affidavits. 

Depositories. 

Of  State's  money,  983-995. 
Deposits. 

Animals,   of  wild,  belong  to    whom, 

3074. 
Baggage,  innkeeper  to  give  checks  for, 

2941. 
Bank  failing,  when  agent  responsible, 

3008. 
Bank,  in,  nature  of,  2923. 
Carrying,  2924. 
Definition  of,  2921. 
Depositaries    for  hire,    diligence    of, 

2928. 
Depositaries  for  hire,  reimbursement 

of,  2927. 
Diligence  of  naked  depositary,  2922. 
Factor,  rule  of,  duty  in,  2929. 
Guests,  who  are,  2934. 
Hire,  deposits  for,  2921. 
Hire,  depositaries    for,  diligence  of, 

2928. 
Inn  includes  taverns,  hotels, etc.,  2932. 
Innkeeper's  liability,  2933. 
Innkeeper's  liability   for  goods  stolen, 

2935. 
Innkeeper,      what       proof      against, 

needed,  2936. 
Innkeeper    bound  to  receive    guests, 

when,  2939. 
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Innkeeper,  lien  of,  2940. 

Desertion. 

Insurance    companies,     required    of, 

Of  children,  2502,  2505,  2372. 

5791-5794. 

Divorce  for,  2426. 

Landlord,  presumption   against,   2938. 
Lien  of  depositaries  for  hire,  2928. 

De  Son  Tort. 

Lien  of  factor,  its  extent,  2929. 

Executor  in,  3310,  3312. 

Lien  of  innkeeper,  2940. 

Devastavit. 

Livery-stable  keeper's  liability,   etc., 

2943. 

By  administrator,  3402. 

Money  by  agent,  of,  principal  may  fol- 

Devisavit Vel  Non. 

low,  3005. 

Executor's      admission,      admissible, 

Naked  deposits,  2921. 

3296. 

Naked,  when,  how  terminated,  2925. 

Presumption  against  landlord,  2938. 

Devises  and  Legacies. 

Reimbursement  of  depositary,  2927. 

Abatement  of,  to  pay  debts,  3336,  3425, 

Sealed  packages,  of,  are  naked,  2923. 

3201. 

Terminated  how,  when  naked,  2925. 

Adeemed,  when,  3332. 

Title-deeds,  of,  creates  no  lien,  2956. 

Ambiguities    in,    may  be    explained, 

Use  of,  and  effect  thereof,  2926. 

3325, 3324,  3083,  5202. 

Valuables,  of,  how  regulated,  2937. 

Approximation,  effectuated  by,  when, 

Voluntary  and  by  finding,  2922. 

3338,  4007. 

Warehouseman's  contract  and  liabil- 

Assent of  executor,  title  to,  passes  by, 

ity,  2930. 

3319. 

Wharfinger's  duty  and  liability,  2931. 

Assent  of  executor,  presumed,   when, 

Wharfinger  is  a  depositary   for  hire, 

3320. 

2931. 

Assent  of  executor,  may  be  compelled, 

See  Pledge,  Pawns,  Collateral  Security. 

3320. 

Assent  of  executor,  one  executor  suf- 

Deputies. 

ficient,  when,  3321. 

Official  oaths  of,  240. 

Charitable,  how  far  allowed,  3277. 

Official  bonds  of,  259. 

Charitable,    cy  pres,  doctrine    as    to, 

Principal  liable  for  acts  of,  260. 

3338,4007. 

Clerk  of  Supreme  Court  may  appoint, 

Conditions  in,  void  when,  3335,  3138. 

5509. 

Construction  of,  rules  for,  3324,  3083- 

Sheriffs  may  appoint,  4378. 

3086. 

Of  sheriffs,  must  give  bond,  4378. 

Election  of  legatees,  4015,  4013, 3334. 

Sureties    of,    when    elected    sheriffs, 

Election  of  widow,  as  to,  4690,  3469. 

4376. 

Executory  devise  defined,  3339. 

Clerks  of  superior  court  may  appoint, 

Executor's  legacy  to,  as  compensation, 

4359. 

3314. 

Of  sheriffs,  cannot  be  constables,  4091. 

Garnishment  of,  4734. 

Of  sheriffs,  their  liability,  4769,  4780. 

General  or  specific,  3326. 

Of  sheriff's  return,  where  process  not 

Income,  profits,  etc.,  go  with  specific, 

executed,  5683. 

3327. 

Income  carries  property,  when,  3323. 

Descent. 

Income  goes  to  tenant  for  life,  when, 

Of  realty,  3081,3353. 

3091. 

Rules  of,  3355. 

Interest,  bear,  when,  3328. 

Rules  of ,  amongst  bastards,  2510,2511. 

Land,  devisee,  who  cannot  take  gets 

How  proved,  5177. 

proceeds, 3576. 

Lapse,  when,  3330. 

Description. 

"Lend"  means  "give,"  when,  3322. 

What  are  words  of,  2998. 

Life-estate,  executor's  assent,  effect 

In  levy,  5421. 

of,  3105. 

In  mortgage,  2724. 

Money,  legacies  are  general,  3326. 
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Remainders,   created  by,  law   as   to, 

3098-3104. 
Scrivener  of  will,  legacy  to,  3276. 
Specific,  operates  on  what,  3326. 
Specific,  income  goes  with,  3327. 
Substitution  of,  occurs  when,  3333. 
Witness  to  will,  legacy  to,  3275. 
Words,  no  form  of,  necessary  in,  3322. 
When  real  and  when  personal,  3337. 

Dilatory  Pleas. 

Must  be  sworn  to,  5058. 
Filed  at  first  term,  5058,  5049. 
In  justice  court,  4128. 

Diligence. 

Required  of  bailees,  2897. 
Ordinary,  defined,  2898. 
Extraordinary,  what  is,  2899. 
Gross  neglect  defined,  2900. 
Burden  of  proof  as  to,  2896. 
Of  carriers  of  passengers,  2266,  2297, 

2321,  2320. 
Of  naked. depositary,  2922. 
Of  depositaries  for  hire,  2928. 
Of  factor,  2929. 
Of  warehouseman,  2930. 
Of  wharfinger,  2931. 
Of  innkeeper,  2935. 
Of  livery-stable  keeper,  2943. 
Of  borrower,  2947. 
Of  pawnee,  2963. 
Of  agents,  3009. 
Of  trustees,  3170. 
Of  assured,  2096. 

Of  administrators,  as  to  debts,  3426. 
Of  creditor,  as  against  principal,  2972. 
Favored  in  equity,  3939. 
Of  employees  of  railroad  to  coemploy- 

ees,  2323,  2297,  2610,  3030. 
Required  of  injured  party,  2322,  3830. 
Affidavit  of,  on  motion  for  new  trial, 

5481. 
See  Care,  Negligence,  Master   and 

Servant,    Presumption,   Consent, 

Railroads. 

Diligent  Creditor. 

Not  to  be  needlessly  restrained,  3942. 
Diplomas. 

Of  law  schools,  4406. 
Direct  Evidence. 

Defined,  5143. 

Direct  Verdict. 

Judge  may,  when,  5331. 


Direction. 

Bill  for,  3999,  4000. 
Heard  in  vacation,  4855. 

Directors. 

Borrowing  money,  1872. 

Contracts  between  companies,  1857. 

Discharging  employees,  1873. 

Of  banks,  1908. 

Cannot  prefer  themselves,  1858. 

Disabilities. 

Political,  under  14th  Amendment,  6032. 
Political,  may  remove,  when,  6032. 
Of  parties  to  contracts,  3647-3655. 

Disbarment. 

Of  attorney,  4429. 

Discharge. 

Of  sureties,  2971,  2972. 

Of  indorsers,  3688. 

Of  administrators,  3509. 

Of  executors,  3316. 

Of  employees,  3016. 

By  release,  3715,  2970. 

Of  judgment,  by  levy  on  personalty, 

5442. 
By  payment,  3717-3723. 
By  accord,  3732-3736. 
By  novation,  3641,  3715. 
By  performance,  3724-3727. 
By  tender,  3728-3731,  3708. 
By  merger,  3106,  3107. 
By  rescission,  3710. 
Of  incumbrances,  by  whom,  3992. 

Disclaimer. 

By  defendant  in  ejectment,  5003. 
Of  discovery  in  equity,  3946. 
Of  trusteeship,  3190. 

Discontinuance. 

Of  suit  by  dismissal,  5043,  4970,  3786. 
Of  suit  by  nonsuit,  5043,  4995,  3786. 
Of  suit  by  retraxit,  5042. 

Discount. 

More  than  eight  per  cent,  forbidden, 

2886. 
By  banks,  1955,  1957. 

Discovery,  3946-3957. 

Compelled  in  equity,  when,  3946. 
Privilege  of  party  as  to,  3947. 
Must  be  full,  3948. 
Must  be  under  oath,  3949. 
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May  be  confined,  to  interrogatories, 
3949. 

Answer,  how  far  evidence,  3950. 

Answer  to  bill  for,  how  rebutted,  3950. 

What  is  responsive  to  bill,  how  set- 
tled, 3951. 

Answer  of  codefendants,  effect  of,  3952. 

At  law,  3953. 

How  obtained,  3954,  3955. 

Effect  of  default  in  answering,  3956. 

Privileged  matters,  3957. 

Bill  for,  rejected,  when,  3959. 

Waiver  of,  3946,  4962. 

Waiver  of,  answer  need  not  be  sworn 
to,  5056,  4965. 

Interrogatories  for,  must  be  in  bill, 
4962. 

From  corporations,  3954,  3956. 

Discrimination. 

By  railroads,  forbidden,  5797,  5801. 

Law  to  prevent,  2185-2216. 

As  to  freight,  2278,  2307. 

As  to  persons  of  color,  2268-2275. 

Disfranchisement. 

Results  from  conviction  for  felony, 
5738. 

Dismissal  op  Actions. 
By  plaintiff,  5043,  5044. 
Effect  of,  on  set-off,  3754. 
For  divorce,  refused,  when,  2434. 
Bill  not  dismissed,  when,  4970. 
Recommencement  after,  3786,  3787. 
None  for  informality,  4971. 

Dismissal  of  Bill  of  Exceptions. 

None  for  failure  of  judge  to  sign  prop- 
erly, 5534. 

None  for  failure  to  send  up  sufficient 
record,  5536. 

None  for  want  of  certificate,  5563. 

Generally,  none,  5563-5575. 

Notice  of  motion,  5622. 

For  want  of  prosecution,  5621. 

Dismissory  Letters. 

When  granted  to  guardian,  2567. 
To  administrator,  when,  3509. 
To  executor,  3316. 

Disorderly  Conduct. 

In  General  Assembly,  how  punished, 

5764. 

Disputed  Possession. 

Deemed  in  possession  in  cases  of,  3878. 


Disqualification. 

Of  judge,  from  interest,  4045. 
Of  judge,  from  interest  in  bonds,  5834. 
Of  judge,  from  relationship,  4045. 
Of  judge,  provided  for,  5850, 4326,  4327. 
Of  judge  Supreme  Court,  Governor's 
duty,  5833,  5505,  5506,  5615 (a). 

Disregard  of  Contract. 

Temporary  and  mutual,  effect,  3642. 
Dissolution. 

Of  corporations,  1879,  1887. 

Of  partnerships,  2632-2635. 

Distress  Warrants. 

County  judge  may  issue  and  dispose 

of,  4208. 
For  rent,  may  issue,  when,  3124. 
How  issued  and  executed,  4818. 
Property,  how  replevied,  4819. 
Claims  against,  4820. 

Distribution  of  Estates. 

Advancements  defined,  3474. 
Advancements,    how    accounted    for, 

3477. 
Advancements,  how  estimated,  3478. 
Advancements,  how  proved,  3475. 
Advancements,  portions  in  trust  are, 

3476. 
Appraisement  and  division,  3480. 
Appraisers,  return  of,  how  made,  3481. 
Assets  of  deceased  partner,  2647. 
Creditors,  to,  3421-3429. 
Death  in  common  disaster,  3356. 
Debts,  priority  of,  3424. 
Deceased  partner,  assets  of,  2647. 
Distributees,    rights     o  f    creditors 

against,  3201,  3425,  3336. 
Division,  new,  ordered  when,  3487. 
Division  of  lands  in  kind,  3483. 
Fees  and  costs  for  assigning  support, 

how  paid,  3471. 
Inheritance,  rules  of,  3355. 
In  kind,  3479. 

Objection  to  appraisers'  return,  3481. 
Objection  to  schedules,  3467. 
Priority  of  debts,  3424. 
Refunding  bond,  3482. 
Rules  for  making,  3464. 
Set-off  by  distributee,  3752. 
Schedule  of  property  set  apart,  3467. 
Support  continued,  when,  3466. 
Support  fixed  by  will,  3469. 
Support,  where  two  sets  of  children, 

3470. 
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Title  vests,  how,  3468. 
Trust  gift,  advancement,  3476. 
Widow  and  child  entitled  to,  3465. 
Widow  may  pay  debts  and  take,  3473. 
Widow  to  elect,  when,  3469. 
Year's  support,  how  fixed,  3465. 

Distribution  of  Money. 

Practice   in   money  rules,  4776,  4769- 

4781. 
In  creditor's  bills,  4845. 
By  administrator  of  estates,  3424. 

Districts  and  Circuits. 

One  Supreme  Court  district,  5493. 

Twenty-three  circuits,  4339. 

Senatorial,  specified,  5745. 

See  Vol.  I.  for  Militia,  Congressional. 
Ditches. 

Right  of  landowners  to  dig,  3062. 
Prescription  in,  3590. 

Dividends. 

Go  to  life-tenant,  3091. 
Go  with  legacy,  3327. 
Legacies  of,  3323. 
Unearned,  not  declared,  1968. 

Division  op  Estates. 
Law  as  to,  3464-3479. 
In  kind,  law  as  to,  3479-3483. 
Where  decedent  was  a  partner,  2647. 
Among  creditors,  3424. 
Between  heirs,  3355 

Divorce. 

Alimony  temporary,  in  cases  of,  2457. 
Alimony,  discretion  of  judge,  2458. 
Alimony,  revision  and  enforcement  of, 

2459. 
Alimony,  merits  not  in   issue,   when, 

2460. 
Alimony,  for  children,  2461,  2462. 
Alimony  permanent,  for  wife,  2464. 
Alimony  for  wife,  second  jury  may  fix, 

2435. 
Condonation    or    collusion,    defeats, 

2429. 
Confessions,  how  received,  2430. 
Costs  in,  5398. 

Custody  of  children  in  cases  of,  2452. 
Defendant  may  ask  for,  2433. 
Disabilities,  fixed  by  second  jury,  5868. 
Disabilities,  removed  when  and  how, 

2445-2450. 
Dismiss,  plaintiff  cannot,  when,  2434. 
Discretion  of  jury  as  to  kind  of,  2427. 


Ex  parte  cases,  judge's  duty  in,  2455. 

Grounds  for,  2426. 

Jurors  incompetent,  when,  2443. 

Judgment  in  cases  of,  2442. 

Name  of  wife,  changed  in,  when,  2446. 

New  trials  granted  in  cases  of,  2441. 

Non-resident  defendants  served,  how, 

2432. 
Partial  divorce  granted  on  one  verdict, 

2425. 
Partial  divorce,  effect  of,  2451. 
Partial  divorce,  grounds  for,  2428. 
Partial  divorce  annulled,  how,  2454. 
Recriminate,  respondent  may,  2433. 
Resident,  petitioner  must  be,  2431. 
Schedule,  plaintiff  must  render,  2435. 
Suits  for,  how  brought  and  served.  2432. 
Superior  court  may  grant,  5842,  2425. 
Total  or  partial,  2425. 
Total,  effect  of,  2444. 
Total,  grounds  for,  2426. 
Transfer  of  property  pending  suit  for, 

2436. 
Venue  of  action  for,  5869. 
Verdicts,  number  required   in,  5867, 

2425. 
Verdicts  must  specify,  what,  2437. 
Verdicts,  form  of,  in,  2438,  2439. 
Verdicts,  none  by  default  in  divorce, 

2440,  5074. 

Dockets. 

Administrators',   kept    by     ordinary, 

3420. 
Attachment-docket,  4360(10). 
Attorneys,    authority  as    to    entries, 

4417. 
Bar-docket,  5617. 
Bench-warrants,  5685. 
Claim  of  equity,  or  lis  pendens,  3936. 
Clerk  superior  court  keeps,  4360. 
Clerk  county  court,  4181,  4185. 
Court  of  ordinary,  4259,  4260,  4264. 
Entries  on  ji.  fas.  recorded  on,  3761, 

5356.   * 
Executions,  against  non-residents, 

5356,  2783. 
Executions,  of,  clerk  shall  keep,  3762, 

2779,  4360. 
Executions,  of,  sheriff  shall  keep,  4380. 
Filed  with  clerk  when  finished,  4081. 
Judge's  control  over,  5657. 
Justice,  to  be  furnished,  4080,  4081. 
Justices  of  peace,  4082. 
Payments  on  Ji.  fas.  to  be  entered  on, 

5639. 
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Supreme  Court,  in,  5616. 
Documentary  Evidence. 

What  is  recognized,  5210-5238. 

Exemplifications,  5211,  5212. 

Letters  of  administration,  etc.,  5213. 

Proof  of  lost  records,  5217. 

Proof  of  registry,  5218. 

Copy  from  registry,  5219. 

Where  registry  has  been  destroyed, 

5220. 
Probate  presumed,  when,  5221. 
Proof  of  foreign  laws,  5222. 
Effect  of  judgments  as  evidence,  5233. 
Judgments  in  rem,  5372. 
Judgments,  how  attacked,  5233. 
Notarial  acts,  proof  of,  5235. 
Books  of  corporations,  5236. 
Acts  of  Congress,  as  to,  5237,  5238. 
Of  wills,  3290,  3291,5167. 
Of  deeds,  3628,  3630. 
Of  homesteads,  2835. 
Secondary   proof    of,   when   received, 

5239,  5167,  5174,  5673. 
Production   of,  compelled,  when  and 

how,  5243,  5248,  5678. 
In  brief  of  evidence,  5488. 

Dogs. 

Owner  of,  when   liable   for  torts  of, 

3822. 
Taxes  on,  and  object,  5883,  5908. 

Domicile. 

Of  persons,  where  located,  1824. 

Of  transient  persons,  1825,  4954. 

Power  of  election,  as  to,  1825. 

Of  feme  covert,  1826. 

Of  minors,  1827. 

Of  lunatics,  1828. 

Of  bastards,  1827. 

How  changed,  1829, 1830. 

Donatio  Causa  Mortis. 

Essentials  of,  3574. 

Donations. 

Gifts,  law  governing,  3564-3574. 
By  devises  and  legacies,  3322,  3324. 
By  way  of  advancements,  3474-3477. 
By  State,  forbidden,  5711,  5903. 

Dormant  Decrees. 

How  renewed,  4861. 

Dormant  Judgments. 
What  are,  3761. 
How  revived,  3761. 
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Limitation  of  suits  on,  3761. 

How  renewed,  5378. 

Debt  on,  where  brought,  5379. 

Scire  facias  to  revive,  not  original 
suit,  5380. 

Scire  facias,  where  brought,  5381. 

Revival  of,  against  non-residents,  5382. 

Revived  at  what  term,  5383. 

Revival  in  favor  of  assignee,  5384. 

Decrees  become,  when,  4861. 

Entries  to  be  recorded,  to  prevent  dor- 
mancy, 3761. 

Dormant  Partners. 

Defined,  2628. 
Doubts,  Reasonable. 

Law  of,  5144. 

Preponderance  of  evidence,  effect  on, 
5145,  5146. 

Dower. 

What  is  dower,  4687. 
Not  allowed  in  land  unpaid  for,  4688. 
Barred,  for  what  cause,  4689. 
Election  between  devise  and,  4690. 
Election  does  not  bar,  when,  4691. 
In  several  tracts,  election,  4692. 
Widow  shall  have  mansion,  until,  4693. 
Not  affected  by  liens,  4694. 
In  proceeds  of  land  sale,  4695. 
Money  in  lieu  of,  4696. 
Commissioners  to  assign,  4697. 
Number  and  how  appointed,  4697. 
Application,  when  made,  4698. 
Notice  of  application,  4699. 
Oath  of  commissioners,  4700. 
Duty  of  commissioners,  4701. 
Return  of  proceedings,  4701. 
Traverse  of  return,  4702. 
Verdict  and  its  effect,  4703. 
Judgment  conclusive,  when,  4704. 
Costs,  by  whom  paid,  4704. 
Inferior  to  claim  for  purchase-money, 


Reversion  sold,  3513,  3514. 
Drafts. 

Defined,  3676. 

Transfer  of,  3683,  3685. 

Acceptance  of,  3686. 

Indorsers  of,  notice  and  protest,  3687- 

3693. 
Rights  of  holders  of,  3694-3700. 
Damages  on,  3689,  3690. 
Must  be  accepted  in  writing,  2693. 
Drawer  of,  where  sued,  5873. 
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Indorser  of,  where  sued,  3691. 
Bill  of  lading  attached,  3554. 
Fund,  how  assigned,  3078. 
Effect  of  acceptance,  3078 . 

Dkainage. 

Condemnation  for,  4685. 

See  Counties,  Watercourses,  Ditches. 

Druggists. 

See  Pharmacist,  Vol.  I. 
Poisons,  Vol.  III. 
Homicide,  3866,  3828. 

Drugs. 

Action  for  sale  of  adulterated,  3865. 
Damages  from  use  of,  3866,  3828. 

Drunkards. 

Retailer  shall  not  sell  liquor  to,  1539. 

Civil  rights  of,  1812. 

Guardians  appointed  for,  when,  1812, 

2570. 
Proceedings  to  appoint  guardians  for, 

2573-2575. 
Contracts  of,  invalid,  3654. 
Cannot  testify,  5274. 
Trustees  for,  appointed  when,  3149. 

Drunkenness. 

When  a  fraud,  in  marriage  contract, 
2414. 

Due  Care. 

In  child,  2901. 

See  Care,  Diligence. 

Duelling. 

Conviction,  disfranchises,  5741. 

Due  Process  op  Law. 

Life,  property,  etc.,  not  taken  without, 
-      6018,  6030,  5700. 

Duress. 

Invalidates  wills,  3260. 

Denned,  3536. 

Voids  a  sale,  3532. 

Voids  contracts,  3670. 

Legal  imprisonment  is  not,  3670. 

Payment  under,  not  voluntary,  3723. 

Of  goods  or  person,  3723. 

Marriage  under,  2414. 

Dwelling. 

Widow  entitled  to,  when,  4687. 

Eabnest-money. 

Binds  bargain,  when,  2693(7). 


Earnings. 

Of  married  Woman,  2476,  5790. 
Exempt  from  garnishment,  when,  4732. 
Easements. 
Of  air,  3046. 

Of  lateral  support,  3047,  3048. 
Of  lights,  3046. 
Non-user  of,  3068. 
Prescriptive  easements,  3590. 
Run  with  land,  3069,  3612. 
Ways  of  necessity,  3066. 
Ejectment. 

Abstract  of  title  in,  5002,  4963. 
Action  of,  where  brought,  4951. 
Consent  rule  in,  and  what  it  admits, 

5007. 
Consent  rule,  5656. 
Codefendants,  who  may  be,  and  how, 

5006. 
Defendant  may  disclaim  title  at  first 

term,  5003. 
Effect  of  such  disclaimer,  5003. 
Fictitious  forms  in,  5007,  4972. 
For  land  divided  by  county  line,  4996. 
Judgment  in,  conclusive,  when,  5005. 
Joint  suit  does  not  lie  against  several 

claimants,  5000. 
Lies  in  favor  of  one  having  right  of 

possession,  3875. 
Plaintiff  recovers  on  prior  possession, 

when,  and  on  own  title,  5008,  5004. 
Previous  warrantor    made  codefend- 

ant,  when,  5006,  3617. 
Several    claimants     cannot    be    sued 

jointly,  when,  5000. 
Surveys,  5686,  5690. 
Strength  of  own  title,  5004. 
True  claimant  made  defendant,  how, 

5001. 
Title  back  of  common  grantor,  5004. 
Venue  of,  5870. 
Vouching,  5234,  3617,  5006. 
Where  land  is  divided  by  county  line, 

4996. 
Writ  of  possession  in,  5418. 
Writ  of   possession  issues  against 

whom,  5419. 
Weakness  of  defendant's  title,  5004. 
Election. 

Between  two  liens,  2691. 
Between  torts,  and    breaches  of  con- 
tract, 3811,  3903. 
By  court  when  legatee  is  incompetent, 

4014. 
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By  legatees,  law  as  to,  4013,  3334. 
Case  of,  arises  when,  4012. 
Compelled  in  equity,  when,  4002,  4012, 

4016. 
Compensation     of    defeated   legatee, 

4015. 
Excepted  cases,  3739. 
In  ignorance,  no  bar  to  dower,  4691. 
Of  domicile,  1825. 
Of  dower,  in  several  tracts,  4692. 
Of  widow,  between  bequest  and  dower, 

4690. 
Plaintiff  put  upon,  when,  3737. 
Under  deeds,  4016. 

Elections. 

Of  Governor,  5806. 

Eeturns  of,  5743,  5807. 

Who  qualified  to  vote  at,  5736-5741. 

Of  judges,  5863. 

By  General  Assembly,  5789. 

Electricity* 

Power  or  light,  sold  or  rented.  1870. 
Street-railroad  may  buy  or  sell,  2181. 

Emblements. 

Life-tenant  entitled  to,  when,  3092. 
Tenant    for   years  entitled  to,  when, 

3112. 
Of  tenant  at  will,  3134. 

Eminent  Domain,  4657-4686. 

Analagous  right  to  destroy  property, 

1456,  3056. 
Denned,  3052. 
Compensation  for  property  taken  for 

public  use,  5729,  6018. 
Corporate  franchise,  subject  to,  5798. 
How  exercised,  3054. 
Just  compensation  to  be  made,  3055, 

4657-4686. 
Right  of,  when  exercised,  3053. 
Method  of  exercising  power  of,  4657- 

4686. 

Employees. 

Employer   liable    for  torts  of,  when, 

3818,  2610. 
Liability  of  railroads  to,  2323. 
Rights  of,  2610-2625. 
Hours  of  labor,  2615. 
Fire-escapes  and  seats  for,  2621. 
Liens,  2787. 

Employing  Another's  Servant. 
Right  of  action  for,  2609. 


Enactment  of  Laws. 

Bills  read  three  times  on  separate  days, 
5770. 

General  appropriation  bill  includes 
what,  5772. 

Revenue  and  appropriation  bill  origi- 
nates where,  5773. 

Appropriations,  yeas  and  nays  re- 
corded, 5775. 

Rejected  bills,  how  proposed  again, 
5776. 

Acts  to  be  signed,  how,  5776. 

Majority  of  each  house  necessary, 
5777. 

Amending  or  repealing  section  of  Code, 
5779. 

Encumbrances. 

Warranty    against,    3555,    3614,   3612, 

3615. 
Burden  of  proof,  3616. 
No  warranty  against,  implied  in  sale 

of  land,  3613. 
Warrantee  vouched,  3617. 
Apportionment    between    life-tenant, 

etc.,  3992. 

Endorsement. 

Contract  of,  3687. 

Limited,  3683. 

Need  not  be  under  seal,  3682. 

How- denied,  3705. 

When  to  be  proved,  3705. 

In  blank,  explainable,  5209. 

Endorsers. 

Liability  of,  3687,  3692,  3680. 

For  accommodation,  are  sureties,  2969. 

May  attach  principal,  2979. 

May  sue  him  for  money   paid,   2980, 

2981. 
May  foreclose  mortgages,  2983. 
May  control  fi.  fas.,  when,  2986. 

Enjoin. 

See  Injunctions,  4913-4928. 
Entails.  , 

Abolished  and  prohibited,  3085. 

How  construed  in  Georgia,  3085. 

Equitable  Estoppel. 
When  it  arises,  5152. 

Equitable    Proceedings    and    Remedies, 
4833-4928. 
Amendments,  4835. 
Assignments,  attacked,  2710. 
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Attachment  in  aid  of,  3944,  4858,  4860, 

4899. 
Bills  of  peace,  4894. 
Bills  in    equity,   as   such,   abolished, 

4931,  4833. 
Bills  in  equity,  changed   to  petitions, 

4833,  4931. 
Cloud  on  title,  4893. 
Contribution,  3991,  2992,  2989. 
Creditors'  bills,  4003. 
Decrees,  4851-4862. 
Defendant  may  ask  relief,  4837. 
Discovery,  3946-3957. 
Either  party  entitled  to  relief,  4836- 

4839. 
Exhibits  in,  4963. 

Extraordinary  remedies,  4867-4928. 
Injunctions,  4913-4928. 
Insolvents,  4003,  2716. 
Interlocutory  proceedings,  4855,  4847. 
Interpleader,  4896-4899. 
Intervention,  4845, 4903,  4911,  4776. 
Joinder  of  parties,  4833-4840. 
Joinder  of  legal  and  equitable  causes, 

4833-4840. 
Marshaling  assets,  4001. 
Ne  exeat,  4886-4891. 
Partition,  4786-4798. 
Parties,  ne,w,  4835. 
Parties,  to,  4841-4846. 
Party,  either,  entitled  to  relief,  4836- 

4839. 
Pleadings  to  be  framed,  4840. 
Proceedings  at  chambers,  4863-4866. 
Quia  timet,  4892. 
Receivers,  4900-4912. 
Reformation,  3970,  3980, 3981. 
Rescission,  3710. 
Rights  enforced,  4833,  4834. 
Rights  enforced,  legal  or  equitable, 

or  both,  4833,  4834. 
Sanction,  not  required,  when,  4964. 
Special  verdicts  in,  4850. 
Subrogation,  2995. 
Substituted  service,  4975. 
Trial,  and  incidents,  4847-4850. 
Trial  term,  4848. 
Verification,  4962,  4964-4966. 

Equity. 

Administration  of  assets,  3997-4005. 
Accident  and  mistake  in  execution  of 

powers,  relieved  against,when,  3986. 
Accidents  and  mistakes  of  volunteers 

not  enforced,  when,  3972. 


Account,  bill  foiv,  need  not  offer  to  pay 

balance,  3995. 
Account,  equity  jurisdiction  over,  3989. 
Accounts  stated,   objector    to,    must 

surcharge  and  falsify,  3994. 
Accounts  stated,  attacked,  when,  3994. 
Accidents  relievable  in,  3968. 
Actions,  equitable  bar  to,  interposed, 

when,  3775. 
Auditor  appointed,  when,  4581. 
Auditor's  report,  effect  of,  4585. 
Ancillary  to  and  follows  the  law,  3923. 
Answer  in,  is  evidence,  how  far,  3950, 

5061. 
Answer  of  codefendant  is   evidence, 

when,  3952. 
Apportionment  of  contracts,  rent,  etc., 

in,  3993. 
Bills  in,  abolished,  4931,  4833. 
Bills  of  peace  and  interpleader,  4894- 

4899. 
Bona  fide  purchaser  protected,  when, 

3934. 
Charities,  jurisdiction  over,  4006-4011. 
Complainants  must  do,  3924. 
Complete  justice  sought  by,  3925. 
Concealment    not    relieved    against, 

when,  3984. 
Concurrent  jurisdiction,  preference  in 

cases  of,  3943. 
Conditions,  how  construed  in,  3971. 
Contracts,  will  reform,  when,  3981. 
Contracts,  rent,  etc. ,  apportionment  of, 

3993. 
Contribution,  doctrine  of,  3991. 
Courts  of,  always  open,  4864. 
Criminal  law,  not  interfere  with,  4914. 
Discharge  of  incumbrances,  how  done, 

3992. 
Discovery,  extent  of,  3948. 
Discovery,  must  be  under  oath,  3949. 
Discovery,  will  compel,  when,  3946. 
Discovery,  waived,    when,    effect    of, 

3946. 
Discovery,   privilege   of  party   as   to, 

3947. 
Decrees  in,  for  specific  performance, 

4852. 
Decrees  in,  how  enforced,  4851-4862, 

3944. 
Decrees  in,  without  jury,  when,  4849. 

Demurrers,  pleas  and   answers,  5047, 
5064. 

Election  in  equity,  4012-4016. 

Equality  is,  in  what  cases,  3930. 
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Equity  and  law  may  be  merged,  5843. 

Execution  of  powers,  equity  controls, 
4017-4022. 

Exceptions  as  to  auditor's  report,  4589. 

Exceptions  to  report,  how  classified 
and  tried,  4589. 

Exceptions,  mode  of  trying,  4594. 

Extent  of  jurisdiction  in,  3945. 

Extraordinary  remedies,  4867-4899. 

Extraordinary  remedies,  how  en- 
forced, 4899. 

Falsifying,  what  is,  3994. 

Fault  of  both  parties,  how  treated  in, 
3937. 

Fees  of  auditor,  how  determined,  4602. 

For  value,  superior  to  that  of  volun- 
teer, 3928. 

Grants  relief  to  whom,  3976. 

Guardians  ad  litem,  4866. 

Ignorance  of  law  not  relievable,  when, 
3978. 

Insolvent  traders,  proceedings  against, 
2716-2722. 

Incumbrances,  how  discharged,  3992. 

Injunctions,  law  concerning,  4913- 
4923. 

Interlocutory  decrees,  etc.,  4847. 

Judgment,  will  set  aside,  when,  3988. 

Justice,  complete,  sought  by,  3925. 

Jurisdiction  as  to  trusts  and  trustees, 
3195-3199. 

Jurisdiction  in  cases  of  partition,  4783- 
4785. 

Jurisdiction  of,  over  charities,  4006- 
4011. 

Jurisdiction  over  specific  performance 
of  contracts,  4036-4042. 

Jurisdiction  vested  in  the  superior 
court,  3921. 

Jurisdiction  as  to  marriage  settle- 
ments, 2480,  2486. 

Jurisdiction  as  to  partnership,  2633, 
2642. 

Jurisdiction  in  favor  of  creditors,  2688, 
2689. 

Jurisdiction  to  compel  elections  be- 
tween creditors,  2691. 

Jurisdiction  to  compel  assent  to  leg- 
acy, 3320. 

Jurisdiction  as  to  set-offs  against  in- 
solvents, etc.,  3755. 

Law  prevails  where  equities  are  equal, 
3927. 

Limitation  applies  in,  as  at  law,  3775. 

Lost  bonds,  notes,  etc.,  payment  of, 
decreed,  when,  3969. 


Mandamus,  law  of,  4867. 
Mandamus,  quo  warranto  and  prohibi- 
tion, 4867-4885. 
Masters,  their  duties,  by  auditor,  4581. 
Masters  and  auditors  in,  4581. 
Masters,  fees  of,  how  determined  and 

paid,  4602. 
Master's  report  and  accompaniments, 

4589. 
Mingling  goods,  who  loses  by,  3990. 
Minors,  how  represented,  4866. 
Mistakes  are  of  fact  and  law,  3977. 
Mistakes      by      draftsmen      relieved 

against,  3980. 
Mistakes  in  judgment  or  opinion  not 

relieved  against,  3985. 
Mistakes    of    facts    relieved    against, 

when,  3983. 
Mistakes    of    law,    relieved     against, 

when,  3979. 
Mistakes  provable  by  parol  evidence, 

3975. 
Mistakes  relievable  in,  3973.  '•  -t 

Mortgages,  foreclosure  of,  in,  2770. 
Multiplicity,  3989,  4916,  5048,  4894. 
Mutual  ignorance  not  relieved  against, 

3985. 
Ne  exeat,  law  of,  4886-4891. 
Negligence     and     concealment,    how 

viewed  in,  3984. 
Negligence  bars    relief,    when,    3984, 

3974. 
Notice  of,  effect  of,  3932. 
Notice  necessary,  when,  4865. 
Of  misled  party  superior,  to  misleader, 

3929. 
Orders  and  decrees  in,  how  enforced, 

3944. 
Partition,  jurisdiction  in  cases  of,  4783- 

4785. 
Payment  of  lost  bonds,  notes,  etc.,  de- 
creed, when,  3969. 
Perpetuation   of    testimony    in,  3958- 

3962. 
Powers,  execution  of,  equity  controls, 

4017-4022. 
Powers,  jurisdiction  over,    4017-4023. 
Prohibition,  4885. 
Proceeding  in,  4960. 
Proceeding  in  petition,  4863. 
Proceeding  at  chambers,  4864. 
Quia  timet,  4892. 
Quo  warranto,  4877-4884. 
Receivers  appointed,  when,  4901. 
Reforming    and    executing    contracts 

differ,  3981. 
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Reformation  of  conveyance  in,  3970. 

Relief,  gives  none,  to  one  in  laches, 
3939. 

Relief,  granted  to  whom,  in,  3976,  3982. 

Relief,  none  in,  if  common-law  remedy 
complete,  3941. 

Relief  in,  grounds  of,  3922. 

Report  of  auditor,  decree  on,  when, 
4599. 

Rescission  for  mistake,  3982. 

Reports  of  auditor,  4581-4603. 

Reports  of,  exceptions  to,  how  classi- 
fied and  tried,  4589. 

Reports  of,  exceptions  to  mode  of  try- 
ing, 4590,  4594,  4595. 

Responsive,  what  is,  and  how  deter- 
mined, 3951. 

Sets  aside  judgments,  when,  3987,  5370. 

Set-off  in,  doctrine  of,  3996. 

Special  verdicts  on  facts,  4849. 

Special  verdicts  and  costs,  4850. 

Stated  accounts,  objection  to,  must 
surcharge  and  falsify,  3994. 

Stated  accounts,  attacked,  when,  3994. 

Substituted  service,  4975. 

Superior,  prevails,  when,  3927. 

Surcharging,  what  is,  3994. 

Sale  of  trust  property,  3178. 

Trial  by  jury,  when,  4849. 

Trial  term  of  causes  in,  4848. 

Venue  of  equity  cases,  5871. 

Voluntarily  do  what  law  would  com- 
pel, 3935. 

What  may  be  done  at  chambers,  4864. 

Which  of  two  innocent  persons  shall 
suffer,  3940. 

Equity  Jurisdiction,  3921-3945. 
See  Chancery. 

Equity  Pleading  and  Practice. 

Amendments,  effect  of,  5068. 

Amendments,  in  equity  causes,  5097. 

Amendment,  takes  place  of  supple- 
mental bill,  4969. 

Answer,  admissions  in,  evidence 
when,  5056. 

Answer  evidence,  and  how  overcome, 
5061,  3950. 

Answer,  how  verified,  5056,  5062. 

Answer,  mode  of,  5061,  3950. 

Answer  of  non-resident,  how  verified, 
5062. 

Answer  supplants  cross-bill,  4969. 

Answer  used  as  cross-bill,  4969 

Assignees,  appointment  of,  3166. 


Auditors,  4581. 

Bills  abolished  as  such,  4931,  4833. 

Bills,  dismissal  of,  effect  of,  4970. 

Bills  for  discovery  merely,  not  al- 
lowed, 3959. 

Bills,  how  framed,  4962. 

Bills  of  reviver,  abolished,  4969. 

Bills,  sanction  of,  required,  when,  4973, 
4967. 

Bills  to  perpetuate  testimony,  3958, 
3962. 

Bills,  time  of  filing  and  serving,  4973. 

Bills,  where  filed,  4950. 

Cross-bill,  unnecessary,  4969. 

Decree,  enforcement  of,  4851-4862. 

Decree  for  specific  performance,  effect 
of,  4852. 

Decree  passes  title,  when,  4852. 

Defense,  modes  of,  5047. 

Demurrer,  nature  and  grounds  of,  5048. 

Disabled  parties  sue,  how,  4843. 

Discovery,  bill  for,  how  framed,  4962. 

Dismissal  of  bills,  effect  of,  4970. 

Equity,  bills  in,  when  filed,  4950. 

Equity,  proceedings  in,  4960. 

Equity,  who  may  sue  in,  4841. 

Exceptions  to  auditor's  report,  4589. 

Extraordinary  process  annexed  by 
clerk,  when,  4968. 

Extraordinary  process,  how  obtained, 
4967. 

Extraordinary    process,   how    served, 


Fees  of  auditor,  4602. 
Interlocutory  decrees,  etc.,  4847. 
Interrogatories  required,  when,  4962. 
Masters  and  auditors,  appointment  of , 

4581. 
Masters  and   auditors,  exceptions  to 

report  of,  4589. 
Masters  and  auditors,  their  fees,  4602. 
Masters  and  auditors,   their  powers, 

4581-4602. 
Masters   and   auditors,    their    report, 

4588. 
Maxims  in,  3923-3940. 
Modes  of  defense  in  equity,  5047. 
Mode  of  trial  in  equity,  4849. 
Money  rules,  4776. 
Notice  of  demurrer  and  plea,  5064. 
Order  for  trial  not  needed,  5063. 
Parties  added  and  served,  when,  5016- 

5034,  4835-4846. 
Parties  added,  how,  4969,  4968,  4841. 
Parties  to  bills  in  equity,  4844,  4835. 
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Petition  for  equitable  relief,  4833-4840. 

Pleas,  4837,  5045-5068. 

Proceedings  by,  4960. 

Proceedings  by  petition,  4863-4866. 

Replication  unnecessary,  5063,  4840. 

Report  of  auditor,  4588. 

Rules  in  equity,  5692-5697. 

Set-off  not  affected  by  dismissal  of  bill, 
4970. 

Service  of  bills,  4975-4994. 

Special  verdicts  and  costs,  4850. 

Subpoena  annexed  to  bills  (process), 
4975. 

Subpoena,  substituted  service  of,  4975. 

Suits  by  disabled  parties,  4843. 

Suits  by  legatees,  etc.,  vs.  executors, 
etc.,  4844. 

Supplemental  bills  unnecessary,  4969. 

Testimony  taken,  when,  5063. 

Trial  term  of  equity  causes,  4848. 

Trustees,  authorizing  expenditure  by, 
3185. 

Trustees,  authorizing  investment  by, 
3180. 

Trustees,  sales  by,  3172,  3188. 

Trustees,  their  appointment  and  re- 
moval, 3164,  3166. 

Want  of  formality  does  not  vitiate, 
4971. 

Who  decides  as  to  cost,  4850. 

Who  may  complain,  4841. 

Voluntarily  do  what  law  would  com- 
pel, 3935. 

Equity  of  Redemption. 

How  levied  on,  5432. 
Foreclosure  of  mortgage,  2743-2770. 
Deeds  to  secure,  foreclosed,  5432. 
Sold  under  powers,  4023. 

Erasure. 

Effect  of,  3702. 

Who  must  explain,  5242. 

Error. 

Fast  writ  of,  5540. 

For  judge  to  express  opinion  on  facts, . 

4334. 
For  judge  to  express  opinion    as    to 

guilt  of  accused,  4334. 
In  grants,  proceeding  to  correct,  3212- 

3218. 
Writs  of,  how  taken,  5526. 
Writs  of,  in  injunction  cases,  5540. 
Writ  is  supersedeas  when,  5552,  5553. 
See  Appeal  and  Certiorari. 


Escapes. 

Defenses  to  actions  for,  what  allowed, 
5096. 

Escheat. 

Denned,  3575. 

Proceeds  of  land  paid  to  heirs,  when, 
3576. 

Proceedings  in  case  of,  3577. 

Claims  to  escheated  property,  how 
tried,  3577. 

Proceeds  of  escheated  property,  how 
disposed  of,  3578. 

Solicitor-general  is  escheator's  coun- 
sel, 3579. 

Heirs  may  sue  for,  within  six  years, 
3580. 

Duty  of  ordinary,  where  heirs  are  in- 
capable, 3576. 

Escrows. 

Deeds  are  when,  3603. 
Essential  Parties. 

In  Supreme  Court,  5562. 
Establishment  op  Lost  Papers. 

Copies  of  lost  deeds,  how  established, 
3611. 

In  superior  courts,  proceeding  for, 
4743-4752. 

In  justices'  courts,  4753-4756. 

Summary  proceedings   for,  4757,  4758. 

Of  public  records,  5223-5230. 

See  Be  Bene  Esse. 

Estates,  3080-3194. 

Absolute,  may  be  made  to  commence 

in  future,  3083. 
Absolute  or  fee  simple,  denned,  3081. 
Applies  to  realty  and  personalty,  3080. 
Denned,  3080. 

Estates  for  life,  law  of,  3087-3097. 
Estates   on    condition,  law  of,  3136- 

3141. 
Estates  tail,  how  construed  here,  3085. 
Estates  tail,  prohibited,  3085. 
•Fee  may  be  limited  on  fee,  3082. 
For  years,  law  concerning,  3109-3114. 
Intention  of  maker  shall  prevail,  3083. 
Merger  of,  3106. 
Realty  descends  to  heirs,  3081. 
Remote  limitations,    how   construed, 

3086. 
Technical  words,  how  construed,  3084. 
Trust  estates,  creation  and  nature  of , 

3148-3162. 
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Unrepresented,  limitations  of  actions 

do  not  run  against,  3781. 
What  words  will  create  a  fee  simple, 

3083,  3085. 

Estates  During  Widowhood. 

Are  estates  for  life,  3089,  3108. 

Estates  for  Life,  3087-3097. 

Cannot  be  created  in  what,  3088. 
Definition  of,  3087,  3089. 
Emblements,  tenant  entitled  to,  when, 

3092. 
Estates  during  widowhood  are,  3089. 
Forfeiture  of,   tenant  incurs  none  by 

selling  entire  estate  in  land,  3095. 
How  created,  3088. 
Increase  of,  belongs  to  whom,  3091. 
Increase  of  corpus  goes  to  remainder- 
man, 3091. 
May  be  for  life  of  tenant,  or  another, 

3087. 
Purchaser  of  at  judicial  sale  shall  give 

bond,  when,  3097. 
Renter  from  tenant,  rights  of,  3093. 
Rights  and  liabilities  of  tenant,  3090. 
Tenancy  by  courtesy,  there  is  none, 

3094. 
Tenant  cannot  remove  personalty  out 

of  State,  3096. 

Estates  for  Years,  3109-3114. 
Definition  of,  3109. 
Differ  from  bailments,  how,  3110. 
Differ  from  case  of  landlord  and  ten- 
ant, 3110. 
Rights  of  tenant,  3111. 
Tenant  forfeits,  how,  3112. 
Tenant  has  emblements,  when,  3112. 
Tenant  bound  to  repair,  3113. 
Lease,  and  what  passes  by  it,  3114. 
Are  realty,  3109. 

Estates  in  Remainder,  3098-3108. 

Assent  of  executor  in  favor  of  life-ten- 
ant inures  to  remainder-man,  3105. 

Contingent,  what  are,  3100. 

Created  in  writing  only,  3103. 

Definition  of,  3098. 

Estates  during  widowhood,  3108. 

Executor  may  recover,  when,  3105. 

For  whom  created,  3103. 

Limitation  over  upon  marriage  of 
widow,  void,  when,  3108. 

Merger  of  estates,  3106. 

Particular  estate  not  needed  to  sustain, 
3099. 


Perpetuities,  how  construed,  3102, 
Perpetuities  forbidden,  3102. 
Rights  of  heirs  of  remainder-men,  3101. 
Vested  remainder,  3100. 
Vesting  of,  to  be  favored,  3104. 
Vested  or  contingent,  3100. 
Vested,  what  are,  3100. 

Estates  in  Reversion,  3098. 

Estates  on  Condition,  3136-3143. 

Breach  of  conditions  subsequent,  ef- 
fect of,  3141. 

Conditions  are  precedent  or  subse- 
quent, 3137. 

Construction  of  conditions,  3137. 

Defined,  3136. 

Devises  and  legacies  on  condition,  3335. 

Dependent  and  independent  condi- 
tions, 3140. 

Disabilities  do  not  excuse  non-com- 
pliance, 3139. 

Grantee  bound  by  conditions  in  deed, 
3600. 

Illegal  conditions  void,  3138. 

Impossible  conditions  void,  3138. 

May  be  granted,  3136. 

Notice  of  conditions  unnecessary,  3139. 

What  will  excuse  non-performance, 
3139,  3140. 

Estates  Tail. 

How  construed  in  Georgia,  3085. 
Prohibited,  3085. 

Remote  limitations,  how  construed, 
3086. 

Estoppel. 

By  judgment,  5348,  5233. 
By  silence,  arise,  when,  3823,  5472. 
Doctrine  of,  5150-5153. 
On  agent,  as  to  title  of  principal,  3012. 
On  carrier,  as  to  bailor's  title,  2286. 
On  maker  of  deeds,  3608,  3609. 
On  tenant,  as  to  landlord's  title,  3122. 
Recitals  in  deeds  as  to  payment  of  pur- 
chase-money, are  not,  3608. 
Grantee  bound  by  conditions,  3600 
As  to  title  to  real  estate,  5150. 
Equitable  estoppel,  5152. 
Trustee  estopped  to  claims,  5153. 
By  void  judicial  sale,  when,  5472. 

By  admissions  injudicio,  5150. 
Evasive  Answer. 

Charge  taken  as  true,  5054,  5163. 
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Eviction. 

Breach- of  warranty,  when,  3617. 

Evidence,  5142-5327. 

Acts  of  Congress  as   to   exemplifica- 
tions, 5237,  5238. 


ssions  and  confessions,  5187-5200. 
ssions  received,  when,  5189,  5190. 
ssions  rejected,  when,  5189,  5194. 
ssions  of  agents,  5192. 
ssions  of  privies,  5193. 
ssions  of  strangers,  5191. 
nistrators,  final  receipts  of,  3499. 
tting  or  rejecting,  new  trial  for, 


Ad  mi 

Admi 

Admi 

Admi 

Admi 

Admi 

Admi 

Admi 
5478. 

Adultery,  5272. 

Affidavits,  5323. 

Ambiguity  in  will,  explainable  by  pa- 
rol, 3325. 

Ancient  boundaries,  5185. 

Ancient  documents,  admissible,  5184. 

Arbitration  in,  4495. 

Attendance  and  fees  of  witnesses,  5260- 
5266. 

Attesting    witness    required,    when, 
5244,  5245. 

Best,  must  be  produced,  5162,  5163. 

Birth,  proof  of,  5177. 

Blank  indorsements  explainable,  5209. 

Books  of  W.  &  A.  R.  R.,  how  far,  1033. 

Books  of  account,  how  admitted,  5182. 

Brief  of,  5528-5531,  5488,  5680. 

Burden  of  proof,  5160. 

By  affidavits,  5323. 

Certified  copies  of  wills  are,  3290. 

Character  and  conduct  of  parties  irrel- 
evant, when,  5159. 

Collateral  paper,  secondary  proof  of, 
5244. 

Competent,  defined,  5143. 

Competency  of  witnesses,  5267-5278. 

Compromise  not,  5194. 

Confessions  in  divorce  cases,  2430. 

Confessions,  law  as  to,  5197. 

Confidential    communications,     5198, 
5199. 

Contemporaneous  writings  admissible, 
5202. 

Copies  admitted,  when,  5174. 
Copies  of  records,  etc.,  deemed  pri- 
mary, when,  5167. 
Copy  deeds  admitted  in,  when,  3630. 
Copy  from  register,  5219. 
Cumulative,  5143. 
Dates  by  calendar,  5169. 
Death,  how  proved,  5177. 


Declarations  of  agent,  3034. 

Declarations  of  those  in  possession, 
5180. 

Deeds  recorded  are,  3628. 

Degrees  in  secondary,  5173. 

Descent,  proof  of,  5177. 

Destroyed  records,  proof  of,  5217. 

Direct,  5143. 

Disclosure  of  grand  jurors,  5200. 

Discovery  from  parties  at  law,  3953- 
3957. 

Disputable  presumptions,  5154. 

Effect  of  silence,  5195,  5054. 

Estoppels  defined,  5150. 

Estoppels  specified,  5150. 

Examination  of  witnesses,  5279-5289, 
5691. 

Examinations,  justice  of  peace  to  re- 
turn to  superior  court,  5671. 

Exceptions  to  attachment  affidavit 
and  bond,  5646. 

Exceptions  to  claim  affidavit  and  bond, 
5646. 

Exceptions  to  declarations  and  proc- 
ess, 5659,  5675. 

Evasive  answer,  5054. 

Exceptions  to  interrogatories,  5668. 

Exceptions  to  security  on  appeal,  5632. 

Exceptions  to  testimony,  5675. 

Exemplifications,  5211-5238. 

Exemplifications  are  primary,  5167. 

Exhibits,  4963. 

Existence  of  original,  shown  when, 
5174. 

Extracts  from  books  of  corporations, 
5236. 

Explanations  of  alterations,  5242. 

Extraneous,  admitted  as  to  charities, 
when,  4011. 

Failure  to  produce,  5163,  5157. 

Faith  and  credit  given  to  acts  and  rec- 
ords of  other  States,  6002. 

Foreign  judgments,  5232. 

Foreign  laws,  how  admitted,  5232. 

Handwriting,  how  proved,  5309,  5311, 
5247. 

Hearsay,  defined,  5175-5186. 

Hearsay  is  original,  when,  5176. 

Identity,  5178. 

Incidental  paper  secondary  proof  of, 
5244. 

Indirect  or  circumstantial,  5143. 
In  justices'  courts,  law  as  to,  4129-4132. 
Inscriptions  on  walls,  etc.,  how  proved, 
5170. 
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In  other  cases  of  necessity,  5171. 
Interrogatories  and  depositions,  5297- 

5322. 
Judge  decides  when  onus  is  changed, 

5161. 
Judgments,  effect  of,  as,  5372,  5233. 
Judgments,  how  attacked,  5373. 
Laws  and   journals  recognized,  5210, 

5231. 
Letters  of  administration,  copies  ad- 
missible, 5213. 
Lost  papers,  how  proved,  5240. 
Marriage,  proof  of,  5177. 
Matters  judicially  recognized,  5148. 
Mental  conviction,  5144. 
Must  be  relevant,  5158. 
Negative,  5165. 
Newly  discovered,  new  trial  granted 

for,  when,  5480. 
New  trial,  for  admitting  or  rejecting, 

5478. 
Notarial  acts,  proof  of,  5235. 
Notice  to  produce  lost  papers,  unnec- 
essary, when,  5254. 
Number  of  witnesses  necessary,  5156. 
Object  of,  5142. 

Objections  to,  how  urged,  5675. 
Obscene,  5296. 

Officer  de  facto,  proof  of,  5168. 
Of  fraud,  what  required,  3669,  4029. 
Onus  changed,  when,  5161. 
Opinion,  5285. 

Oral,  witnesses,  etc.,  5260-5266. 
Original  writing  must  be  produced, 

5239. 
Paper  need  not  be  proved,  when,  5243. 
Parol,  admissible,  when,  5207. 
Parol,    admissible    to   affect   written, 

when,  5201-5209. 
Parol,  admissible  to  explain  receipts, 

5208. 
Parol,  admissible  to  show  writing  void, 

5203. 
Parol,  as  to  intention  of  grantor  or 

testator,  3083. 
Parol,  as  to  trusts,  3161. 
Parol  cannot  vary  written   contract, 

3675. 
Parol,   inadmissible  to  vary  written, 

5201. 
Parol,  on  question  of  former  judgment, 

3743. 
Pedigree,  how  proved,  5177. 
Perpetuation  of,  how  done,  3958-3967. 
Pleadings  as,  4961,  5054,  5188. 
Positive  and  negative,  5165. 


Preponderance  of,  5145,  5146. 

Presumptions  of  fact,  5149. 

Presumptions  of  law,  5149. 

Presumptive,  5143. 

Primary,  defined,  5164. 

Private  writing,  proof  of,  law  as  to, 
5239-5247. 

Privileged,  5288,  5198,  3947,  5271. 

Probate  presumed,  5221. 

Production  of,  5248. 

Proof  of  destroyed  register,  5220. 

Proof  of  private  writings,  5239-5254. 

Proof  of  records  and  public  docu- 
ments, 5210-5236. 

Proof  of  registry,  5218. 

Proof  of  identity,  5178. 

Recitals  in  deeds,  how  far,  3608,  5150. 

Relationship,  how  proved,  5177. 

Res  gestse,  5179. 

Returns  of  guardians  and  administra- 
tors prima  facie,  2540,  3416. 

Rules  of,  alike  in  all  courts,  5147. 

Sayings  and  entries  of  decedents,  5181. 

Secondary,  admitted,  when,  5172. 

Secondary,  definition  of,  5164. 

Secondary,  degrees  in,  5173. 

Secondary,  of  books  and  papers,  al- 
lowed, when,  5257. 

Statement  of  commissioners  from 
books  admitted  in,  when,  5259. 

Sufficient,  5143. 

Surrounding  circumstances  provable, 
5205. 

Surveys  are,  when,  484. 

Taken  by  interrogatories,  when  and 
how,  5297-5322. 

Testimony  of  dead  witnesses,  5186. 

Things  of  public  interest,  proof  of,  5183. 

Things  judicially  recognized,  5148, 
5210,  5231. 

To  reduce  deed  to  mortgage,  allowed 
when,  2725. 

Transcripts  from  books  admitted  in, 
when,  5258. 

Usage  provable,  when,  5206. 

Variance  between  evidence  and  plead- 
ing, 4995. 

Vulgar,  5296. 

Weight  of  admissions,  5197. 

Whole  admission  received,  5196. 

Written,  deemed  higher  than  parol, 
5166. 

Examination  of  Witnesses. 
Law  regulating,  5280-5289, 


INDEX. 


1931 


Fair  treatment  in,  5281. 

Excavations. 

Lateral  support  in,  3048. 

Exceptions. 

Of  law  and  fact,    to  auditor's  report, 

4594,  4589. 
Bill  of,  5526-5535. 

Excessive  Bail. 

Prohibited,  6021,  5706. 

Excessive  Fines. 

Prohibited,  5706,  6021. 

Exchange. 

Premium  allowed  banks  on,  1955. 
Contracts  of  exchange,  law  of,  3561. 
Bills  of,  law  as  to,  3676-3690. 
Barter,  3561. 

Exclusive  Franchise. 

Not  to  be  granted,  5730,   5731,  5798, 

4658. 
Not  presumed,  3064,  3221,  3675  (7). 

Ex  Contractu  and  Ex  Delicto. 
What  joined  in  suit,  4944. 

Executed  Trusts. 

Law  relating  to,  3152,  3156,  3157. 

Execution-docket. 

Clerks  of  Superior  Court  shall  keep, 

4366. 
Sheriffs  shall  keep,  4380. 
Liens,  and  fi.  fas.  to  be  entered   on, 

2779. 
Entries  to  prevent  dormancy,  3761. 
Tux  fi.  fas.  entered  on,  888. 

Execution  op  Powers. 

Mistakes  in,  remedied  in  equity,  when, 

3986,4018. 
Subject  of  equity  jurisdiction,  4017. 
Discretion  not  controlled,  4018. 
Collusive,  what  is,  4019. 
Illusory  appointment,  denned,  4020. 
Consent  of  trustee  to  marriage,  com-. 

pelled,  when,  4021. 
Faithful,  compelled,  4022. 
Under  deeds  of  trust,  4023. 

Executions,  5413-5429. 

Against  administrators,  levy  of,  3399. 
Against  attorneys  for  cost,  5396. 
Against  defaulting  road-hands,  547. 
Against  road  commissioners,  595. 


Against  tax  collectors  and  receivers, 

924,  925,  926. 
Against  trustees   and    trust    estates, 

3207. 
Alias  may  issue,  when  and  how,  5115, 

4752,  4755. 
Amendable,  when  and  how,  5114,  5115. 
Application  of  money  to  younger  lien 

is  satisfaction,  when,  5444. 
Backing  of,  4160. 
Bond  and  security  to  stay,  5440. 
By  comptroller-general,  for  taxes,  874, 

880. 
By  county  judge,  when  and  how  is- 
sued, 4205. 
By  tax-collectors,  894. 
Constable  may  levy   on  land,  when, 

5429. 
Constable     returns    levy    to     sheriff, 

when,  5429. 
Contract  never  to  enforce,  satisfies, 

5445. 
Controlled  by  indorsers,  2990. 
Controlled  by  security  on  stay,  when, 

5441. 
Controlled  by  sureties  2985-2989. 
Copy    from    record,    evidence,  when, 

3625. 
Damages  for  delay,  4739. 
Death  of  defendant  does  not  stop  issue 

of,  5034. 
Discharge  of,  5442-5445. 
Docket  of,  4360,  4380. 
Endorsement  of  costs  on,  5394. 
Entries  on,  recorded,  3761. 
For  cost,  how  issued,  etc.,  5394. 
For  taxes,  how  issued,  etc.,  874,  884. 
Form  of  levy  of,  5421. 
Framed  by  judge,  when,  5420. 
From  county  courts,  how  issued,  4205. 
From  judgments  in  ejectment,  5418. 
From  justices'   courts,  backed  when, 

4160. 
Growing  crops  sold  under,  when,  5425. 
How  issued,  directed  and  levied,  5413. 
Illegality  of,  law  concerning,  4736-4742. 
In  favor  of  or  against  sheriffs,  5414. 
Issue  at  any  time  after  verdict,  5415. 
Issue  not  stopped  by  death  after  judg- 
ment, 5034. 

Levied  on  growing  crops,  when,  5425. 
Levied  on  what  property  first,  5423. 
Levy  of,  is  satisfaction,  when,  5442. 
Levy  of,  its  form,  5421. 
May  be  framed,  5420. 
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May  issue  at  any  time,  5415. 
Mistakes  in,  how  corrected,  5115. 
Must  follow  judgment,  5417. 
NegotiaLle,  how,  3682. 

No  illegality  to  tax  fi.  fa.,  903. 

Notice  of  levy  on  land,  how  given,  5426. 

Officer  cannot  sell  land  under,  out  of 
the  county,  5428. 

On  foreclosure  of  mortgages  on  per- 
sonalty, 2753-2759. 

On  foreclosure  of  mortgages  on  per- 
sonalty, illegality  to,  2765. 

Property  sold  pending  illegality,  4740. 

Release  of,  by  agreement  never  to  en- 
force, when,  5445. 

Record  of  entries  on,  3762. 

Release  of  property  subject  to,  satis- 
fies, when,  5443. 

Returnable,  when,  5416. 

Right  of  defendant  to  point  out  prop- 
erty, 5423. 

Sale  of  life-estate  under,  3097. 

Sales  under,  law  concerning,  5455-5467. 

Satisfaction  of,  5442-5445. 

Sheriff's  duty  as  to,  4380. 

Stay  of,  how  effected,  5439,  5440. 

Stay  of,  in  justice's  court,  4160. 

Subpoena  is,  when,  5261. 

Surety  on  stay  controls,  when,  5441. 

Suspended  by  appeal,  5415. 

Tax,  888. 

Transfer  of,  3682. 

Under  which  land  is  sold,  may  be  re- 
corded, 3625. 

Waiving  lien  on  fund,  effect  of,  5444. 

Where  sheriff  is  party,  5414. 

Who  may  file  illegality,  4741. 

Writ  of  possession  in  ejectment  cases, 
5418. 

Writ  of  possession  issues  against 
whom,  5419. 

See  Public  Sales,  Tax  Sale,  Levy, 
Homestead,  Judgments,  Liens, 
Money  Rule. 

Executors,  3307-3317. 

Administrator  with  will  annexed,  3309. 
Admissions   of,   go   to   impeach    will, 

when,  3296. 
Appeal     without     costs    or    security, 

when,  4464. 
Appointment  of,    what    amounts    to, 

3308. 
Assent  of,  to  life-estates,  effect  of,  3105. 
Basis  of  settlements  with,  3497,  3498. 
Bill  for  direction  by,  4000. 


Bill  to  marshal  assets,  4001. 
Claims  at  sales  by,  how  filed,  4630. 
Claims  at  sales  by,  where  tried,  4631, 

4632. 
Compensatory  bequests  to,  3314. 
Compromises  by,  how  made,  3428, 3430. 
De  son  tort,  liability  of,  3310. 
De  son  tort,  not  allowed  set-off,  3310. 
De  son  tort,  who  are,  3310. 
Equity  interferes  with,  when,  3999. 
Excused  from  inventories  and  returns, 

when,  3278. 
Failure  to  propound  is  renunciation, 

3294. 
Foreign,  rights  of,  here,  3318. 
Form  of  judgments  against,  3508,  5344. 
Hold  residuum,  how,  3313. 
Infant, qualification  postponed,  3308. 
Interest  and  rights  of,  3313. 
Law  of  administrators  applies  to,  3316. 
Liability  of  executor  de  son  tort,  3310. 
Liability  of  executor  on  bonds,  3315. 
Liability  of  executor  when  more  than 
one,  3317. 

Limitation  of  suit  against,  3772. 

Marriage  of  executrix,  3368,  3369. 

Marriage  of  executrix  de  son  tort  does 
not  relieve,  3312. 

May  be  garnished,  when,  4734,  4735. 

May  expend  for  minors,  when,  3431. 

May  file  illegality,  4741. 

May  invest  in  lands,  when,  3432. 

May  plead  as  testator  could,  3507. 

May  plead  ne  unques  executor,  3506. 

May  plead  no  assets,  3506. 

May  plead  plene  administravit,  3506. 

May  sell  and  convey  by  attorney  in 
fact,  3000. 

May  submit  to  arbitrament,  3428. 

Must  propound  will  in  twelve  months, 
3294. 

Non-residents    may    be,    when,  3292, 
3293. 

Oath  of,  3311. 

Ordinaries  may  be,  when,  4228. 

Pleas  peculiar  to,  3506. 

Power  of,  before  probate  of  will,  3307. 

Powers,  duties,  and  liabilities  of ,  3316. 

Promise    to  answer   debts  out  of  his 
own  estate,  2693. 

Property  of  principal  exhausted  first, 
3504. 

Renunciation  of,  is  final,  3295. 

Rights  of  surviving  partner  against, 
2647. 

Sales  by,  3452. 
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Sales  by,  postponed  when  claim  filed, 

4633. 
Service  of,  when  one  is  out  of  State, 

3505. 
Several,  unite  in  executing  will,  etc., 

3317. 
Shall  give  bond,  when,  3315. 
Subject  to  attachment,  when,  4523. 
Subject  to  garnishment,   when,  4734, 

4735. 
Subject  to  suit,  when  and  how,  3501, 

3502. 
Suit  on  bond  of,  allowed,  when,  3501, 

3502. 
Sureties  of,   suable  in  first  instance, 

when,  3503. 
When  elected  ordinary,  trust  ceases, 

4229. 
Who  may  be,  3292,  3293,  3308. 

Executory. 

Devise  defined,  3339. 

Sale,  breach  of  warranty,  3556.. 

Trusts,  3157. 

Exemplary  Damages. 

Not   allowed   for  breach  of  contract, 

3797. 
Allowed  in  torts,  3907. 

Exemplifications. 

Acts  of  Congress  as,  5237,  5238. 

Comptroller  shall  give,  213. 

Copy  letters  of  administration,  etc., 

admitted  in  evidence,  when,  5213. 
Evidence,  when,  5211, 5212. 
Foreign  administrator  shall  file,  when, 

3522,  3524. 
Secretary  of  State  must  furnish,  179. 
From  justice  courts,  5214. 
From  municipal  records,  5216. 
From  corporation  books,  5236. 
From  established  records,  5223. 
Of  lost  records  and  deeds,  5223, 5229. 
Of  wills,  5167. 
Admissible,  when,  5174. 

Exemption. 

Of  property  from  levy  and  sale,  2866. 

Of  administrators  from  suit,  3439. 

In  favor  of  debtors,  2827-2862. 

Specific  exemptions  or  short  home- 
stead, 2866-2875. 

From  garnishment,  4730-4735. 

See  Pensions,  Confederate  Soldiers, 
Vol.  I. 


Exhibits. 

What  to  be  attached   as,  4963,  5694, 

5642. 
Policy,  how  attached,  4963. 

Ex  Parte. 

Bills  of  exceptions  in  proceedings,  5550. 

Expatriation. 

Law  as  to  right  of,  1805,  1806. 

Expectancy. 

Descends,  when,  3101. 

Of  life,  see  Mortuary  Tables. 

Expenses  op  Litigation. 

Part  of  damages,  when,  3796,  2140. 

Experts. 

May  give  opinions,  5287. 

Explosives. 

As  freight,  to  be  marked,  2291,  2292. 
Express  Companies. 

Tax  returns  of,  made  to  comptroller, 

805. 
Where  sued,  2004. 
H-o*w  served  with  process,  2005. 
Name  of  chief  officer,  where  and  how 

posted,  2006. 
Incorporation  of,  2000-2003. 
Controlled    by   railroad    commission, 

2217. 

Express  Trusts. 

What  are,  how  created,  3152,  3153. 
Extenuation. 

Pleaded  in  cases  of  tort,  when,  3892. 
Extraordinary  Equitable  Relief. 

Verification,  4964-4966,  4967. 

Law  of,  4867-4928,  4967. 

Sanction  of,-  4973,  4967. 

Extraterritorial  Decrees. 

Decrees  bind,  how  far,  4854. 
Factories. 

Hours  of  labor  in,  2619. 

Corporeal  punishment  forbidden,  2620. 

Liens  on,  in  favor  of  contractors,  2801. 

Liens  on,  how  created  and  declared, 
2804. 

Rank  of  such  liens,  2804. 

Liens  on,  how  enforced,  2815. 

Fire-escapes,  2622. 

Seats  in,  2621. 
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Factors. 

Shall  not  charge  city  tax  on   sale   of 

produce,  1609. 
Liens  of,  2812,  2787,  2929. 
Discretion,  may  exercise,  when,  2929. 
Duty  and  rule  of  diligence,  2929,  2915. 
May  sue  in  own  name,  when,  3037. 

Failure  of  Consideration. 

Apportionment  of,  3541,  3542. 

Eights  of  land-buyer,  in  cases  of,  3544. 

Pleadable  as  defense,  3665,  3707.      . 

Effect  of,  when  total,  3665. 

Effect  of,  when  partial,  3665. 

How  pleaded  and  proved,  5091. 

Failure  op  Title. 

Eescission  of  sale  for,  3544,  4041. 

Failure  to  Produce  Evidence. 
Effect  of,  5157,  5054,  5163. 
Evasive  answer,  5054. 

Faith  and  Credit. 

Must  be  given   to  records    of    other 

States,  6002,  5238. 
Act  of  Congress,  as  to,  5237,  5238. 

False  Imprisonment. 
Defined,  3851. 
Warrant  excuses,  3852. 
Suits  for,  may  be  joint  or  several,  3853. 

Falsifying  Accounts. 

Charge  and  surcharge,  3994. 
Family. 

Husband  is  head  of,  2473. 
Head  of,  entitled  to  homestead,  2827. 
Of  decedents,  year's  support  for,  3465. 
Such  support,  how  set  apart,  3465. 
Support  continued,  when,  3466. 
Schedule  of  property  assigned,  3467. 
Objections    to    schedule  and   appeal, 

3467. 
Support  of,  pending  such  appeal,  3467. 
Title  to  property  set  apart,  vests  how, 

3468. 
Support  of,  provided  for  by  will,  3469. 
Election  of  widow  in  such  case,  3469. 
Support  to  two  sets  of  children,  3470. 
Costs  for  assigning  support,  how  paid, 

3471. 
Choses  in  action  set  apart  to,  how  sued 

on,  5022. 
Determines  domicile,  when,  1824. 

Farm  Crossings. 

Construction  of,  2243-2246. 


Injuries  to  stock  at,  2247-2262. 

Fast  Writ  op  Error. 
How  obtained,  5540. 
How  docketed,  5558. 
How  heard,  5618. 
Supersedeas  on  injunction,  4925. 

Fear.     See    Duress,   Threats,    Voluntary 
Payments. 

Fees. 

Of  pilots,  1668,  1669. 

Of  pilotage  secretary,  1673,  1679. 

Of  inspectors  of  kerosene,  1588. 

Of  liquor-inspectors,  1533. 

Of  attorneys  in  claim  cases,  2824. 

Of  processioners,  and  by  whom  paid, 
3250. 

Of  witnesses,  5260,  5266. 

Of  auditors,  4602. 

For  taking  depositions,  5303,  5321. 

Of  attorneys  at  law,  how  fixed,  4415. 

Of  attorneys  at  law,  lien  for,  2814. 

Of  attorneys  at  law,  champertous,  ille- 
gal, 3668. 

Of  attorneys  at  law,  in  claim  cases, 
2824. 

Of  advertising,  fixed,  5461. 

Of  officers  for  costs,  5397-5401. 

Fees  of  Officers. 

Advertising,  fees  for,  5461. 

Bill  of,  5397-5401. 

Clerk  of  House  of  Representatives,  286. 

Clerks  of  superior  court,  5397. 

Clerk,  for  entering  award,  4506. 

County  court,  in,  4217. 

Constables,  5404. 

County  surveyors,  490,  482,  483. 

County  treasurers,  472. 

Comptroller  shall   pay  into  treasury, 

205. 
Extra  pay  to  officers,   how  allowed, 

5402. 
Forfeiture  for  excessive  charge,  5410. 
Justices  of  the  peace,  5403. 
Notaries  public,  506. 
Ordinaries,  4269. 
Ordinaries,  in  cases  vs.  ferry-owners, 

631. 
Ordinaries,    in    cases    of   obstructing 

ways,  681. 
Revenue  of  State  from,  979-981. 
Secretary  of  Senate,  286. 
Secretary  of  State,  paid  into  treasury, 
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Sheriffs,  4385,  5401. 
Solicitors-general,  905,  287. 
State,  when  charged  to,  5408. 
Statement  of,  given,  when,  5409. 
Supreme   Court,   clerks   and   sheriffs, 

5497. 
Table  of,  kept  in  offices,  5411. 
Treble  cost  paid  to  officers,  when,  5412. 
Tax-collector,  for  issuing  fi.  fa.,  902. 

Fee  Simple  Estate. 
What  is,  3081. 

May  commence  infuturo,  3082. 
Created  by  what  words,  3083,  3085. 

Fellow-servant. 

Master  not   liable  for  torts  to,  when, 

2610,3030. 
When  railroad  is  liable  for  torts,  by, 

2323,  2297. 
Receiver  liable  to,  how,  2324. 

Felons. 

Competent  as  witnesses,  5269. 

Females. 

Civil  disabilities  and   exemptions  of, 

1810. 
Trusts  may  be  created  for  minor,  3149. 
Marriage  of,  pending  suit,  5034. 
Marriage  of  executrix  de  son  tort,  3312. 
Guardian  may  be,  when,  2518,  2572. 

Feme  Covert. 

Domicile  of,  1826. 
Subject  to  husband,  2473. 
Rights  of,  2473-2479,  4689. 
Under  marriage  contracts,  2480-2490. 
Property  of,  remains  hers,  2470,  5790. 
Who  may  sue  for  torts  to,  2475,  3816. 
Husband  liable  for  torts  of,  3817. 
May  bind  trust  estate  for  debts,  3187. 

Fictitious. 

Form    sufficient    in    ejectment,  4972, 

5007. 
Name  in  firms,  2636. 

Fidelity-insurance. 
Defined,  2141. 

Companies  may  become  surety,  2142. 
Sued  where,  2144. 
See  Bonds,  Vol.  1. 

Fiduciaries. 

Must    keep    accounts  and    vouchers, 
3007. 


Liens  against  estate  of,  2790,  3189, 
3424  (5). 

Fieri  Facias. 

For  taxes,  874,  894. 

How  issued  against  partners,  2638. 

Control  of  by  sureties  and  indorsers, 
2985-2990. 

Issue  and  return  of,  5413-5420,  5034. 

Levy  of ,  and  proceedings  on,  5421-5429. 

Sales  under,  5455-5467. 

Satisfaction  of,  5442-5445. 

On  foreclosure  of  mortgage  on  per- 
sonalty, 2753,  2760. 

Illegality  to  mortgage  fi.  fa.,  2765. 

Illegality,  law  as  to,  4736-4742. 

Alias,  may  issue,  when,  4752,  4755, 5115. 

See  Executions,  Taxation,  Levy, 
Money  Rule,  Dormancy. 

Figures. 

In  pleadings,  4942. 

Filing. 

Time  to  be,  indorsed  on  petition,  4973. 
Time  of,  commencement  of  suit,  4973. 
Docket,  kept  by  clerk,  4360-4361. 
Newspapers,  by  clerk,  4361. 
Newspapers,  by  sheriff,  4380  (3). 
Lis  pendens,  3936. 

Final  Judgment. 

Only. to  be  taken  to  Supreme  Court, 
5526. 

Finder. 

Of  lost  property,  as  bailee,  2922,  2927. 

Fines. 

By  commissioner  of  pilotage,  go  where, 

1682. 
In  contempt  cases,  4046. 
Shall  not  be  excessive,  5706,  6021. 

Fire. 

Cities  may  burn  buildings,  when,  3056. 

Destruction  of  house  by,  does  not 
abate  rent,  3135. 

Caused  by  railroads,  p.  188. 
Fire-escapes. 

For  employees,  2622. 
Fire-insurance. 

Law  regulating,  2089-2113,  2139. 
First  Term. 

Trial  at,  when,  5077,  4134,  5019,  5052. 

Defense  filed  at,  5045,  5047,  5052. 

Default  at,  5070,  5077. 
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In  equitable  proceedings,  4848. 
See  Appearance  Term. 

Fiscal  Year. 

Begins  and  ends,  when,  202,  233. 

Fixtures. 

What  are,  3049. 

Detached,  become  personalty,  3050. 
Tenants'  rights  as  to,  3119. 
Eemoval  of,  3120. 

Food. 

Sale  of  unwholesome,  action  for,  3864. 

Forcible  Entry  and  Detainer. 

Proceedings  in  cases  of,  4823. 

Jury  and  summons  in,  4823,  4824. 

Tales  jurors,  4825. 

Possession  and  force  only  issues,  4826. 

Oath  of  jury,  4827. 

Possession  restored,  when,  4828. 

Time  given  to  certiorari,  4829. 

Service  on  non-resident,  4830. 

Non-residents  to  give  bond,  when, 
4831. 

These  proceedings  no  bar  to  indict- 
ment, 4832. 

See  Intruders. 

Foreclosure  of  Deeds  to  Secure. 

Method  of,  5432-5434. 
Foreclosure  op  Liens. 

By  county  judge,  4208. 

On  real  property,  2815. 

On  personal  property,  2816. 

Foreclosure  op  Mortgages. 

On  personalty,  by  county  judge,  4208. 

On  land,  law  of,  2743,  2752. 

On  personalty,  2753-2769. 

Third  person  may  contest,  how,  2769. 

In  equity,  2770. 

Purchaser  pending,  bound,  2736. 

Before  due,  when,  2754,  2756. 

Foreign  Administrators. 

May  sue  in  this  State,  when,  3521. 

Shall  file  exemplification  of  appoint- 
ment, 3522. 

Rights  of  others  protected  against, 
3523. 

Sales  by,  in  this  State,  3524. 

May  transfer  bank-stock,  3525. 

May  check  for  deposits,  3525. 

Foreigner,  when  appointed  adminis- 
trator here,  3366. 


Checks  by,  3525. 

Stock  transferred  by,  3525. 

Foreign  Assignments. 

How  far  valid  here,  2706. 

Foreign  Bills  op  Exchange. 

What  are,  3676. 

Damages  allowed  on,  3689,  3690. 

Foreign  Corporations. 

Tax  on  agents  of,  881. 
Subject  to  attachment,  4527. 
May  replevy  property,  how,  4568. 
Recognized  by  comity  only,  how  far, 

1846,  9. 
Powers  here,  1847,  1848, 1850,  9. 
Charter  of,  when  binding,  1850. 
No  more  than  5,000  acres,  1849. 

Foreign  Executors. 

Rights  of,  in   this   State,   3318,   3292, 

3293. 
None  under  foreign  will,  3305,  3306. 
Transfer  stock,  and  check,  3525. 

Foreign  Guardians. 

Property  of  wards  here,  how  trans- 
ferred to,  2588. 

Such  transfer,  how  effected,  2588. 

Order  of  transfer  to,  2589. 

Discretion  of  ordinary  as  to  transfer, 
2589,  2590. 

Receipts  of,  good  voucher,  2591. 

Order  of  transfer,  how  enforced,  2592. 

Removal  of  guardian  and  ward,  how 
effected,  2593. 

May  sell  or  sue,  2594,  2597. 

Copy  of  letters  filed,  2595. 

Resident  parties  protected,  2596. 

Transfer  stock  and  sign  checks,  3525. 

Foreign  Insurance  Companies. 

Penalty  against,  for  tax  default,  879. 
Agents  of,  must  be  licensed  here,  5791, 

5792,  2139,  2054. 
Shall  pay  damages,  when,  2140. 
Service  on,  2057,  2145,  2146. 
Comity  to,  2060,  9. 
How  authorized  to  do  business,  2031- 

2071. 
Brokers  for,  2072. 
Bonds  required,  2034. 
Regulation  of,  2044. 
Insolvency  of,  2052. 


INDEX. 


1937 


Foreign  Judgments. 

How  authenticated,  5232. 
Suits  on,  3760. 

Foreign  Laws. 
Proof  of,  5232. 
Force  and  effect  of,  here,  9, 1850. 

Foreign  Marriages. 

When  recognized  here,  2424. 

Foreign  Trustees. 

Rights  and  duties,  2594-2597,  3174. 

Foreign  Wills. 

Law  applicable  to,  3297-3306. 

Foreigners. 

What,   may    have  license  to  peddle, 

1650. 
How  and  where  sued,  4954. 
How  served  with  process,  4975-4980. 
See  Non-residents. 

Forfeiture. 

For  violating  license  law,  423,  425. 

For  violating  license  law,  how  dis- 
posed of,  1530. 

Of  charters,  875, 1883. 

By  tenant  for  life,  3096. 

By  tenant  for  years,  3111. 

By  administrators,  of  commissions, 
3491. 

For  crime,  abolished,  how  far,  3581. 

Recognized,  for  what,  3582. 

Not  worked  by  conviction,  5725. 

For  refusing  habeas  corpus,  4331. 

Construction  leans  against,  3137. 

General  Assembly  shall  not  relieve, 
5781. 

Of  easement,  3068. 

See  Bonds,  Penalties,  Escheat,  At- 
tainder. 

Forgery  and  Counterfeiting. 

Deeds,  how  attacked  for  forgery,  3628- 

3630. 
Defense  to  suit,  when,  3694,  3701-3705, 

5066,  5092. 

Formality. 

No  dismissal  for  want  of,  4971. 

Forma  Pauperis. 

Affidavit,  in  appeal,  4465. 
Affidavit,  in  claim  case,  4618. 
Affidavit,   in    Supreme    Court,   5553, 

5552(3),  5613. 
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Former  Acquittal  or  Conviction. 

Accused  to  be  jeoparded  but  once, 
5705,  6018. 

Former  Judgment  or  Recovery. 

Ends  litigation  and  binds  parties,  3741. 
Parol  evidence  admitted  on  questions 

of,  3743. 
Good  defense  to  suit  for  tort,  3903. 
Plea  of,  5094,  5095. 
Conclusiveness    of,    3742,    5233,    5372, 

5348,  5095. 
Conclusiveness  on  demurrer,  3744, 5095. 
Judgment  concludes  what,  3742. 
Judgment  not  on  merits,  no  bar,  5095. 
Judgment  of  nonsuit  not  a  bar,  5347, 

5043,  3786. 

Former  Suit. 

Pendency  of,  good  defense,  when,  3737. 

Excepted  cases,  3739,  4526. 

Pendency  of,  defense  to  suit  for  tort, 

3903. 
Pendency  of,  may  be  pleaded,  5094. 
In  another  State,  no  bar,  3738. 
Concurrent  remedies,  4945. 
Against    property    and    person,   3739, 

2690,  4526. 
Lis  pendens,  3936. 

Forms. 

Actions  to  recover  realty,  5002,  5007, 
4972. 

Affidavits  to  answer  in  equity,  5692. 

Attachment  cases,  4529. 

Deed,  what  required,  3602. 

Executor,  by  what  words  appointed, 
3308. 

Evidence,  under  statutory  forms,  4934. 

Judgment  by  court,  5670. 

Mortgages,  what  required,  2724. 

Pleadings,  special,  not  required,  4995, 
4960. 

Pleadings  in  equity  special,  not  re- 
quired, 4971. 

Statutory  forms  preserved,  4972. 

Substantial  compliance,  sufficient,  4, 
4971. 

Will,  what  required,  3254. 

Verdict,  in  statutory  forms,  4934. 

Verdict,  in  divorce  case,  2438,  2439. 

Forthcoming  Bonds. 

In  cases  of  illegality,  5435,  4736. 
Declared  valid,  5436. 
Effect  of,  5437. 
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Do  not  excuse  officer,  when,  5437. 

Partners,  fraud  between,  2642. 

In  claim  cases,  4614,  5437,  4615,  4619, 

Partners,  responsible  for  each  other's, 

4571. 

2657. 

Damages  on,  5438. 

Partners,  of'  a  limited  partnership,  a 

See  Eeplevy. 

crime,  2680. 

Powers,  execution  of,  4019. 

Franchises. 

Proved,  how,  4029. 

Grant  of  one,  does  not  give  another, 
635. 

Property  concealed  by,  reached,  5728, 
2687. 

Surrender  of,  1884. 

Not    exclusive,    unless  so  expressed, 

Punished  by  law,  may  be,  5728. 
Prescripticn,  how  affected    by,   3584, 

3064,3221,3675(7). 

3595. 

Irrevocable,  not  granted,  5730,  5731. 

Rescission  for,  3711. 

Subject  to  eminent  domain,  5798,4658. 

Sale,  voided  by,  3532. 

See  Ferries. 

Silence,  fraud  by,  4028,  3823. 

Fraud,  4024-4035. 

Statutes  of  limitation,  how  affected  by, 
3785. 

Action  for,  3814. 

Suppression   of  truth   is,   when,  4027, 

Actual  or  constructive,  4025. 

3534. 

Agent,  principal  bound  for,  3026,  3029. 

Surprise  is,  when,  4034. 

Attachment,    judgment  in,  set   aside 

Trade-marks,  in  using,  4035. 

for,  4565. 

Trust  implied  from,  when,  3159,  4031. 

Awards,  void  for,  4032,  4484,  4504. 

Trustees,  sales  by,  3200,  3179. 

Bona  fide  purchaser  protected,  3540. 

Wills,  vitiated  by,  3260,  3261. 

Committed,  how,  3533,  4028,  3823,  4029. 

Wills,  jurisdiction  of  fraud  in,  4024. 

Common  carrier,  fraud  on,  2290. 

Concealment  is,  when,  3814,  4027,  3534. 

Frauds,  Statute  op,  2693,  2694. 

Confidential  relations,  good  faith  in, 

What  contracts  to  be  in  writing,  2693. 

4030,  4031. 

Exceptions,  2694,  3527,  3159. 

Contracts-,  voids  all,  3669. 

Insurance  contract  must  be  in  writing, 

Deeds,  annuls,  4032. 

2089. 

Definition  of,  4025,  3533. 

Lease  contract   must  be  in   writing, 

Damage,  fraud  concurring  with,  gives 

3115,  3117. 

action,  3813. 

Express  trusts  must    be  in  writing, 

Equity,  jurisdiction  of,  4024-4028. 

3153. 

Estoppel  by,  when  acted  on, 5150, 3823. 

Deceit  to  obtain  credit,  3815. 

Exception  to  statute  of  frauds,  arising 

Remainders,  3103. 

from,  2694. 

Marriage  contracts,  2482,  2480. 

Homestead,  in  applying  for,  effect  of, 

Auction  sales,  when,  3527. 

2830. 

Parol  admissible  for  what,  3161,  5203, 

Inadequacy  of  price,  as  evidence  of, 

2725. 

3659,  4033,  4040,  3549. 
Insurance,   in    application    for,    2098- 
2101. 

Fraudulent  Assignments. 

Void  as  against  creditors,  2695,  1979. 

Judicial  sale  binds  officer,  5449. 

By  banks,   when   and   how  punished, 

Judgments  void  for,  2689,  4032,  5368, 

1979. 

5371,4565,5373,5369. 
Letters  of  credit,  fraud  in,  3815. 
Negotiable  notes,  fraud  in  procuring, 

3694. 

Fraudulent  Conveyances. 

Void  as  to  creditors,  2695,  3529,  3569. 
Good  in  hands  of  innocent  subvendee, 

Marriage  voided  by,  2414,  2416,   2423, 

2696. 

2426. 

Fraudulent  Debtors. 

Marriage,   in   trammeling  or  forcing, 
2415. 

Attachments  against,  4543-4548. 

Misrepresentations    are,    when,    4026, 

Fraudulent  Levies. 

3533. 

Punishment  for,  5422. 

INDEX. 
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Fraudulent  Obtainment  op  Credit. 

Gaming  Contracts. 

Civil  action  for,  3815. 

Are  void,  3671,  3537. 

Fraudulent  Purchase. 

Debts  and  liens  founded  on,  void,  3671. 

What  is  won ,  how  recovered  back,  3671. 

No  intention  to  pay,  3531. 

Futures,  3537. 

Freedom  of  Conscience  and  Opinion. 

Insurance  policy,  2114,  2090. 

Guaranteed,  5709,  5710. 

Stakeholder,  3721,  4896. 

Freedom  op  Press. 

Gaming  with  Minors. 

Secured,  5712. 

Parent  may  sue  for  when,  3872. 

Freedom  op  Speech. 

Garnishee. 

In  debate,  secured,  5766. 

Subject  to  attachment,  4552,  4729. 

Guaranteed  to  citizen,  5712. 

Garnishments,  4705-4735. 

Freed  People. 

Affidavit  and  bond  by  agent  or  attor- 

Law concerning,  1820,  1823. 

ney,  4706. 

Freight. 

Affidavit  and  bond  by  one  of  firm,  4707. 

Affidavit  and  bond  to  obtain,  4708. 

Common  carrier  must  receive,   2278, 

Against  executors  and  administrators, 

2313. 

4734,  4735. 

Carrier's  liability,  2279. 

Against  persons  in  other  county,  4714. 

Lists  and  bills  for,  how  made  out,  2293. 

Against  persons  out  of  county,  4715, 

Overcharges  for,  2316. 

4550,  4154. 

Carriers  may  sell  undelivered,  2303. 

Answer  may  be  traversed,  4721. 

Lien  for,  2287,  2303. 

Answer  includes  what,  4711,  4727,4549. 

Live  freight,  etc.,  how  sold,  2304. 

Answer  must  state  what,  4727. 

Carrier  may  deposit  proceeds,  2305. 

Attachment  cases,  4549,  4555. 

Carrier  relieved  on  account  of,  when, 

Attachment  against  garnishee,  4552, 

.  2306. 

4729. 

Stoppage    of,   in   transitu,    2284,   3552, 

Attorney  at  law  subject  to,  4731. 

3553,  2285. 

Bond,  strengthened,  4517. 

General  Assembly  may  regulate,  5797. 

Choses  in  action,  how  reached,  5353. 

Commission  to  regulate,  2185-2216. 

Claimant  may  dissolve,  4720. 

Eebates  in,  forbidden,  5801. 

Claimant,  party  to,  when,  4723. 

Overcharge  recovered,  2316. 

County  courts,  in,  4197. 

Freight  Eeceipts. 

Collateral  securities  not   subject  to, 

Form  and  contents  of,  2293. 

4730. 

Corporations,  how  served  with,  1901, 

Full  Value  op  Life. 

4710. 

In  actions  for  homicide,  3829. 

Default,  judgment  by,  in  justice  court, 

Funeral  Expenses. 

4153. 

Distribution  of  money  raised  by,  4724. 

Eank  of  against  deceased's  estate,  3424. 

Dissolved,  how,  4718. 

Furnishing  Liquor  to  Minors. 

Dissolved  in  attachment  cases,  4554. 

Action  for,  who  may  bring,  3871. 

Exemptions  from,  4730,  4735. 

Garnishee  delivers  to  claimant,  when, 

Furniture. 

4722. 

What  exempt,  2866. 

Garnishee  discharged  on  answer,  4721. 

Futures. 

Garnishee  relieved  from  cost,  4728. 

Sale  of,  against  policy  of  law,  3537. 

Interest  chargeable  to  garnishee,  when, 
4725. 

Gaming. 

Issue  from  time  to  time,  4709. 

Money  lost  by,  how  recovered  back, 

Issued,  how  and  by  whom,  4709. 

3671. 

Issued,    served    and    returned,    how, 

With  minor  son,  action  for,  3872. 

4717. 

Informer,  recovery  by,  3671. 

Judgment,  when  bond  given,  4719. 
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Judgment  against  garnishee,  4726. 
Judgments  in  court  of  ordinary,  4713. 
Justices'  courts,  in,  4153,  4155. 
Non-residents  served,  how,  4716,  4154. 
Officers  in  corporation,  salary  subject 

to,  4733. 
Obtained,  how,  4708. 
Pending  suits  on  judgments,  in,  4705. 
Persons  in  other  counties,  4713,  4717, 

4154,  4550. 
Persons  in  other  districts,  4154. 
Receivers  exempt  from,  4910. 
Remedies    against    garnishee,    other, 

4729. 
Salary  of,  subject  to,  4733. 
Tax-collectors  may  issue,  895. 
Traverse  of  answer,  4721,  4553. 
Traverse  of,  in  justice  court,  4155. 
Wages  exempt  from,  when,  4732. 
What  is  subject  to,  4712. 

General  Assembly,  5734-5803. 

Accounts  of  members,  how  audited, 
312. 

Acts  and  journals  of,  where  kept,  181. 

Acts  passed,  how  signed,  5776,  5785. 

Acts  of,  void  when,  5733. 

Adjournment  of,  5786. 

Adjournment  of  one  house  without 
consent  of  other,  5786. 

Annual  sessions  of,  5751. 

Appointees  for  special  service,  301. 

Appropriations  and  revenue  bills,  5773. 

Appropriations  by  resolutions,  mode 
of,  313. 

Authorize  street-railways,  when,  5782. 

Bills  read  three  times  on  three  sep- 
arate days,  5770. 

Bridges  and  ferries,  shall  not  estab- 
lish, 5780. 

Called  session  of,  5816. 

Charters  subject  to  Constitution,  5799. 

Clerical  expenses  of  each  house,  5787. 

Compensation  of  members,  5788. 

Composition  of,  5744. 

Contracts  lessening  competition,  5800. 

Corporation  buying  stock  in  others, 
shall  not  permit,  5800. 

Doorkeepers  and  messengers,  296. 

Duty  of  secretary  and  clerk,  306. 

Each  house  judges  of  election  of  mem- 
bers, 5764. 

Each  house  keeps  journal,  5767. 

Elections  by,  how  conducted,  295. 

Elections  by,  where  held,  5789. 


Elections  for  members  of,  law  concern- 
ing, 66-79. 
Election  of  Governor  by,  5808. 
Election  of  judges  and  solicitors,  5863. 
Election  of  presiding  officer,  294. 
Election   of   United    States    Senator, 

325,  327. 
Election    precincts,    shall   not   make, 

5780. 
Engrossed  copies  of  laws,  308. 
Freights  may  be  regulated  by,  5797. 
Franchise,    may  condemn,   to  public 

use,  5798. 
General  appropriation  bill,  to  contain 

what,  5772. 
General  laws,  how  varied  in   special 

cases,  5732. 
How  organized,  292. 
House  of  Representatives,  how  appor- 
tioned, 5747,  5748. 
Is    the    legislative    department,  how 

composed,  5744. 
Joint  finance  committee,  304. 
Journal  to  show  yeas   and  nays  when 

two-thirds  required,  5783. 
Laws    containing    two    subjects,    not 

passed,  5771. 
Law  relating    to   General   Assembly, 

289-313. 
Legislation  as  to  insurance  companies, 

5794. 
Length  of  session,  290. 
Local  bills,  how  passed,  314,  5778. 
Majority  of  each   house,   must  enact 

law,  5777. 
May  abolish  courts,  5880. 
May  change  salaries,  how,  5865. 
May    create    county    commissioners, 

5879. 
May  enact  punishment  for  lobbying, 

5727. 
May  merge  law  and  equity,  5843. 
May  prescribe  method  of  bearing  arms, 

5719. 
May    provide    for    reaching    debtor's 

concealed  property,  5728. 
May  provide  for  registration  of  voters, 

5738. 
May  punish  contempt,  etc.,  5765. 

May  punish  fraud,  5728. 

May  suspend  treasurer  and  comp- 
troller, 5821. 

May  tax  for  what  purposes,  5882. 

Majority  of  each  house  must  enact 
laws,  5777. 
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Members  elected  for  two  years,  5749. 
Money  resolutions,  how  passed,  313. 
Names  of  children,  shall  not  change, 

5780. 
Notice  of  local  bills,  314. 
Oath  of  Governor  in  presence  of,  117. 
Oath    of    members,  who  administers, 

293, 5753. 
Papers  of,  how  disposed  of,  306,  308. 
Passing  bill  over  veto,  5819. 
Pay  of  sick  members,  310. 
Pay  of  those  who  die  during  session, 

311. 
Per  diem  pay  of  members,  309. 
Place  of  meeting  of,  289. 
Powers  of,  to  make  laws,  5784. 
Privileges    of  members  from  arrest, 

5766. 
Prolongation  of,  5785. 
Provides  for  Governor's  inauguration, 

116. 
Qualifications  of  voters  for  members  of, 

32-34. 
Quorum,  fewer  may  adjourn  or  compel 

attendance,  5752. 
Eejected  bills,   how  proposed   again, 

5776,  5785. 
Removal  vacates  seat,  5755. 
Returns  of  elections  of  members,   to 

whom  made,  5743. 
Seats  of  members,  how  contested,  109. 
Senate,  how  composed,  5745. 
Shall  limit  power  of  courts   to  punish 

for  contempt,  5717. 
Shall  not  surrender  right  of  taxation, 

5796. 
Shall  not   vote  any  donation   or  gra- 
tuity, 5903. 
Shall  prohibit  liquors  on  election  days, 

5742. 
Shall  protect  the  rights   of  citizens, 

5722. 
Shall  require  reports  from  insurance 

companies,  5795. 
Subordinate  officers   of,   law  relating 

to,  315,  324. 
Time  of  meeting  of,  289. 
Two-thirds  vote  overrides  veto,  5785. 
Vacancies  in,  writs  of  election,  5816. 
Votes,    etc.,    Governor    to    approve, 

when,  5820. 
What  charters  to  be  granted  by,  5780. 
Who  ineligible  to  seats  in,  5754. 
Yeas  and  nays    entered    on    journal, 

when,  5769. 


Yeas  and  nays  recorded   on   appropri- 
ations, 5775. 

General  Issue. 

What  is,  5053. 

None  to  be  filed,  as  such,  5051. 

General  Legacies. 

Law  concerning,  3326,  3328. 

General  Reputation. 

Admissible  to  prove  pedigree,  when, 

5177. 
When  evidence  in  processioning,  3247. 

Georgia. 

Boundary  of,  16,  20. 
Jurisdiction  of,  as  to  places,  21. 
Jurisdiction  of,  as  to  persons,  22,  1815. 
Defense  of  suits  involving  interest  of, 

23. 
Public  property  of,  1014-1018. 
University   of,  law  concerning,  1192- 

1271. 
Statutes  of  limitation  apply  to,  3777. 
Constitution  of,  5698-5943. 


Gifts. 


Acceptance  of,  presumed,  when,  3565. 
Advancements,  3474-3478. 
Between  relatives,  3160. 
By  insolvents,  void  against  creditors, 

when,  3569. 
By  recent  minor  to  parent,*  etc.,  de- 
clared void,  when,  3572. 
By  written  deed,  effect  of,  3566. 
Conclusively  presumed,  when,  3571. 
Corporation,  accepts    by  its    officers, 

3565. 
Delivery  in  case  of,  how  manifested, 

3567. 
Essentials  of,  3564. 
For    illegal    purposes,    makes    donee 

trustee,  3573. 
In  contemplation  of  death,  good,  when, 

3574. 
In  writing,  without  consideration  and 

without  delivery,  void,  3566. 
Not  affected  by  void  conditions,  3568. 
Presumed  to  children,  when,  3570,  2491. 
Presumption,  2491. 
Presumption     of,    disputable,    when, 

3570. 

Who  may  accept,  for  infants,  3565. 
Wife  may  give  to  husband,  2491. 
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Good  Faith. 

Reports  to,  5821. 

Required   in   all  contracting  parties, 
3558. 

Removal  of,  5811. 
Resignation  of,  5811. 

Required  among  partners,  2642. 
Required  in  all  confidential  relations, 

Salary,  5805. 
Secretaries  for,  5822. 

4030. 

Speaker  of  House  is,  when,  5811. 

Required  of  factor,  2929. 

Successor,  5811. 

See  Bona  Fide  Purchaser. 

Term,  5805. 

Unexpired  term,  5812. 

Goods. 

Vacancies  filled  by,  5817. 

Contract  for  sale  of,  must  be  in  writ- 

Veto, 5819. 

ing,  when,  2693. 

Writs  of  elections  issued  by,  5816. 

Government. 

See  Governor,  Vol.  I. 

Departments  Of,  shall  be  distinct,  5720. 

Grade  Crossings. 

One  cannot  exercise  power  of  other, 

When  allowed,  2219,  2172,  2167(6). 

5720. 

Grants. 

Governor,  5804-5822. 

Attested  by  secretary  of  State,  181. 

Appropriations  disapproved    in  part, 

Corrected  grants,  effect  of,  3218. 

5819. 

Errors  in,  how  corrected,  3212. 

Approval  of  laws,  5820. 

Errors  in,  not  corrected  against  vested 

Commander-in-chief,  5814. 

right,  3214. 

Commissions  to   notaries  public  and 

Every  presumption  in  favor  of,  3221. 

ex-officio  justices  of  the  peace,  issued 

Form  of,  3211. 

by,  4053. 

Governor  shall  issue,  122. 

Conservator  of  peace,  5815. 

Grantee  takes  nothing  by  implication, 

Called  session,  5816. 

3221. 

Chief  Executive,  is,  5804. 

Impeachable  before  courts,  how,  3220. 

Death  of,  5811. 

Issue  made  up  and  tried  in  doubtful 

Disability  of,  5811. 

cases,  3215. 

Election  of,  5806. 

Irregularities  not  to  be  inquired  into, 

Election    of,  by    General    Assembly, 

3220. 

when,  5808. 

Lost  grant,  how  supplied,  3217. 

Election  of,  how  contested,  5809. 

Papers  to  be  filed  and  preserved,  3216. 

Election,  quo  warranto  not  lie  to,  4883, 

Proceeding  to  correct  errors  in,  3213. 

4877. 

Register  of,  how  kept,  183. 

Election  returns,  to  whom  sent,  5806. 

Secretary  of  State  to  keep  books  of, 

Election    returns,  by  whom  opened, 

181. 

5807. 

Secondary  evidence  of,  5674. 

Election  returns,  how  published,  5808. 

Set  aside,  for  what  cause,  3219. 

Extra  session,  5816. 

Title  to  lands  originates  in,  3210 

Ineligible  after  second  term,  5805. 
Judge  to  preside  in  Supreme  Court* 
selected  by,  5833. 

Grounds  for  Attachment. 

Specified,  4510,  4539,  4543,  4544. 

Mandamus,  not  subject  to,  4877. 

Growing  Crops. 

Nominations  to  Senate,  5818. 

May  be  levied  on  and  sold,  when,  5425. 

Nominations  rejected,  5818. 
Oath  of,  5813. 

Guarantor. 

Pardons,  5815. 

Differs  from  surety,  how,  2966. 

Pardons,   list  of,  reported  to  legisla- 

Notice to  sue,  2974. 

ture,  5815. 

Guaranty  Company. 

Penal  actions  by,  4933. 
President  of  Senate,  when,  5811. 

See  Fidelity-insurance,  2141. 

Qualification  of,  5810. 

Guardian  and  Ward,  2512-2597. 

Reprieves,  5815. 

Additional  bond  required,  when,  2530. 
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Application     for     guardianship,    how 

made,  2527. 
Appointment  must  be  in  term,  2529. 
Appointment  of  guardian  by  ordinary, 

2516. 
Bond  and  oath  in  vacation,  2529. 
Bond  and  oath  of  guardians,  2528. 
Commissions  not  allowed,  when,  2553. 
Commissions  of  guardians,  2552. 
Contracts    for    labor  allowed,  when, 

2549. 
Contracts  of  guardians,  what  allowed, 

2555. 
Expenditure   of  guardian,  extent  of, 

2541. 
Fi.  fa.  against,  how  levied,  2535. 
Guardian    ad    litem  appointed,  when, 

2538. 
Guardian  of  bastards,  2526. 
Guardian  of  non-resident  ward,  2517. 
Guardians  may  act  by  attorney  in  fact, 

2556. 
Guardian's  property  levied  first,  when, 

3504. 
Guardianship,   where  no  one  applies 

for,  2520. 
Guardianship,  who  entitled  to,  2518. 
Kinds  of  guardians,  2512. 
Lands,  how  rented  by  guardians,  2548. 
Limitation  of  suits  vs.  guardians,  3772. 
May  cultivate  lands,  when,  2550. 
May  invest  in  stocks,  etc.,  2551. 
May  submit  to  arbitration,  4475. 
Misconduct  of  guardians,  proceeding, 

2532. 
Natural  guardian,  who  is,  2513. 
Natural    guardian     shall    give    bond, 

when,  2513. 
Notice  of  application,  2527. 
Other  security  required,  when,  2531. 
Power  and  duty  of  guardian,  2539. 
Removal  of  guardian's  trust,  2537. 
Returns,  failure  to  make,  effect  of, 

2544. 
Returns  of  guardians,  how  made,  2540. 
Revocation  of  guardianship,  effect  of 

on  suits,  2534. 
Sales  for  reinvestment,  2545,  2546. 
Sales  by  guardian,  how  made,  2547. 
Suit  on  guardian's  bond,  2535. 
Sureties  bound,  though  appointment 

void,  2554. 
Sureties  may  complain,  when,  2533. 
Testamentary    guardians,    rights    of, 

2514. 


Testamentary  guardians,  widow  may 

appoint,  2515. 
Ward  bound  out,  when,  2542,  2543. 
Ward  may  sue  guardian  and  sureties, 

when,  2536. 

Guardian,  County. 

Appointment  of,  2521-2525. 

Guardians,  2512-2597. 

Ad   litem,  when   and   how  appointed, 
3286,  4843,  4866,  4987,  2538. 

Appeal  from  verdict,  2575. 

Appointed  on  return  of  verdict,  2574. 

Bond  of,  and  when  given,  2528,  2529. 

Commissions  of,  2552. 

Continuances  of  matters  before  ordi- 
nary, 2560. 

Dismission  to,  granted  when,  2567. 

Enforcement  of  decision  in  favor  of, 
2563. 

Expense  of  proceedings  to  confine  in- 
sane ward,  how  paid,  2583. 

Final  receipts  of,  evidence,  when,  2564. 

Foreign  guardian  may  recover  prop- 
erty, when,  2588. 

Funds  in  hand  of,  how  disposed  of, 
2568. 

Issue,  how  made  up  and  tried  in  pro- 
ceeding to  end  a  commission,  2579. 

Jurisdiction  of  ordinary,  as  to,  4232. 

Law,  applicable  to,  2580. 

Law,  relating  to,  2512,  2556. 

May  remove  with  ward,  when,  2593. 

Oath,  bond,  powers  and  duties  of,  2571. 

Of  lunatics,  idiots,  etc.,  2570. 

Power  of  ordinary  over,  2562. 

Proceedings  to  appoint,   for  lunatic, 
etc.,  2573. 

Proceedings  to   confine  insane  ward, 
2581-2587. 

Proceedings,   other,  before   ordinary 
2561. 

Promise  to  answer  damages  out  of  his 
estate,  2693. 

Resignation  of,  2566. 

Revocation  of  guardianship,  2578. 

Second  application,  made  how,  2576. 

Settlement    binding    on    ward,    how, 
2565. 

Settlement,  how  conducted,  2559. 

Settlement  of,  before  ordinary,  2557, 
2558. 

Shall   distribute    estate  of    deceased 
ward,  2569. 

Ward  confined,  when,  2581. 
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Wife  preferred,  as,  when,  2572. 
Witness,  attendance  of,  enforced,  2577. 

Guardians,  Foreign. 
Rights  of,  2588-2597. 

Gunpowder. 

How  kept  in  arsenals,  1151. 
How  marked  for  transportation,  2291. 
Penalty  for  not  marking,  2292. 
Keeping  of,  how  regulated,  1476. 

Habeas  Corpus. 
Bail  cases,  4610. 
For  witness,  5264. 
For  wife  or  child,  2453. 
Penalty  for  failing  to  grant  writ  of, 
4331. 

Habitual  Intoxication. 

Divorce  for,  2426. 
See  Drunkards. 

Half-bloods. 

Rule  of  inheritance  by,  3355. 
Handwriting. 

Mode  of  proving,  5246,  5247. 

Harboring. 

Wife,  action  for,  3868. 
Head  Rights. 

Lands  subject  to  entry  under,  3223. 
Grants  under,  confirmed,  3224. 
Laws  concerning,  still  remain,  3225. 
Ordinary's  is  land  court,  3226. 
Application  for  warrant,  3227. 
Notice  of  application,  3227. 
Application,  which  preferred,  3228. 
Caveat  to  application,  3229. 
Trial  of  caveat  by  superior  court,  3229. 
Return  of  judgment  to  ordinary,  3229. 
Warrant,  when  and  how  issued,  3230. 
Duty  of  surveyor,  3230. 
Notice  of  time  of  survey,  3230. 
Surveyor's  return,  3231. 
Issue  on  surveyor's  return,  3231. 
Such  issue,  how  tried,  3231. 
Effect  of  the  judgment,  3231. 
Liability  of  surveyor  for  false  return, 

3232. 
Ordinary  shall  record  plat,  3233. 
Grant,  when  to  be  issued,  3234. 
Interest  of  applicant  free  from  levy, 

3235. 
Grant  must  be  had  within  two  years, 

3236. 


Health. 

Injury  to,  actionable,  3858-3866. 

Nuisance,  injurious  to,  4760. 

See  Quarantine,  Hospitals,  Vol.  I. 

Hearsay. 

Law  relating  to,  5175-5186. 

Heirs  at  Law. 

Administrator  may  recover  lands  from, 

when,  3358. 
Husband  sole  heir  of  wife,  when,  3354, 

3355. 
Wife  sole  heir  of  husband,  when,  3355. 
Realty    descends    directly    to,  when, 

3353,  3081. 
May  sue  for  realty,  when,  3357,  3081, 

3109. 
Notice  to,  in  probate  of  wills,  3282, 

3285. 
Rules  as  to  bastards,  2510,  2511. 
Rules  of  descent,  3355. 
May  collect  debts,  when,  3427. 
Rights  of  creditors  against,  3336,  3422, 

3201. 
May  sue  removed  administrator,  when, 

3406. 
Distribution  and  division  among,  3464- 

3483. 
May  sue  on  choses  in  action  set  apart 

to,  5022. 
Parties  in   equity,  where    some  sue, 

4844. 
Of  vendee,  may  have  title,  how,  3442. 
Who  cannot  hold  land,  gets  proceeds, 

3576. 
Who  entitled  to  administer,  3367. 
Recover  from  heirs,  when,  3358. 

"Heirs  of  the  Body." 

Mean  children,  when,  3084. 

Highway. 

See  Roads,  Vol.  1.,  Crossings,  Blow- 
post. 

Hiring. 

Contract  of,  2903. 

Ownership  and  rights  of  hirer,  2904. 

Risk,  when  with  bailor,  2905. 

Risk,  when  with  bailee,  2905. 

Obligations  and  rights  of  bailor,  2905, 

2906. 
Engagement  of  hirer,  2907. 
Effect  of  violation  of  contract,  2908. 
Hirer  may  sue,  when,  2909. 
Bailor  may  sue,  when,  2909,  3889. 
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Effect  of  loss  or  destruction,  2910. 

Restrictions  on  hirer,  2911. 

Hirer  shall  not  relet  bailment,  2912. 

Effect  of  reletting,  2912. 

Bailment  in,  how  levied  on,  2913. 

Of  labor  and  services,  nature  of,  2914. 

Eule  of  duty  in  such  case,  2915. 

Title  in  such  case,  exists  where,  2916. 

Title  in  case  of  labor  on  shares,  2917. 

Eights  and  lien  of  bailee  for  hire  or 

labor,  2918. 
Effect  of  loss  in  such  case,  2919. 
Right  of  action  accrues,  when,  2920. 

Holders  of  Negotiable  Paper. 

Rights  of  bona  fide,  3694,  3538,  5091. 
Defenses  that  may  be  set  up  against, 

3694. 
Overdue  is  notice  to,  3695. 
Presumption  of  good  faith  in,  3696. 
As  collateral  security,  rights  of,  3697. 
What  is  notice  to,  3699. 
Title  of,  inquired  into,  when,  3698. 
What  set-offs  allowed  against,  3750. 

Holidays. 

Specified,  3692. 

Treated  as  Sunday,  3692. 

Notes,  when  due,  as  to,  3693. 

Not  counted  in  days  for  appeal,  4456. 

Homestead  and  Exemption,  2827-2875. 
Affidavit  to  levy,  and  issue  thereon, 

2850—2853 
Amount  and  value  of,  2827,  5912. 
Appeal  from  ordinary's  judgment,  2838. 
Application  for,  how  made,  2828. 
Application,  where  made,  2828. 
Application,  notice  of,  2831,  2832. 
Application,  time  of  hearing,  2833. 
Application,   approval   and  record  of, 

2835. 
Application,  objections  to,  how  made, 

2836. 
Application,  wife    may  make,    when, 

2842. 
Applicant  has  right  of  selection,  2862. 
Appraisers,  when  appointed,  2838. 
Approval  of,  how  made,  2835. 
Both    exemptions  not  allowed,  5915, 

2854. 
Cash,  how  exempted,  2841. 
Costs,  by  whom  paid,  2845. 
Debts,  what  subject  to,  5913, 2827, 2848. 
Encumbered,   homestead   not  to   be, 

5914. 

Entitled  to,  who  are,  5912,  2827. 


Evidence,  record  or  transcript  of,  is, 

2835. 
Fraud  and  concealment  annuls,  2830. 
Improvements  on,  exempt  from  sale, 

5913. 
Issue,  as  to  value  of,  what  is  not  waived, 

2864. 
Levy  on,  is  trespass,  when,  2849. 
Levy  on,  how  and  when  made,  2850. 
Levy  on,   counter-affidavit    suspends, 

2851. 
Levy  on,  issue  how  tried,  2852. 
Levy  on,  effect  of  finding,  2853. 
Minors,  application  for,  guardian  not 

making,  2843. 
Notice  of  application,  how  published, 

2831. 
Notice  of  application  additional,  2832. 
Objections  to,  how  made,  2836. 
Other  county,  land  in,  how  embraced, 

2829. 
Ordinary,  jurisdiction  of,  2828. 
Personalty,  schedule  must  be  full,  2830. 
Receiver  appointed,  when,  2855. 
Receiver  disposes  of  personalty,  when, 

2856. 
Receiver  sells  realty   and  distributes 

proceeds,  2857. 
Receiver,  sale  of  personalty  by,  2858. 
Receiver,  no  sale  by,  when,  2860. 
Receiver,  bond  of,  2861. 
Receiver,  only  one  appointed,  2859. 
Record  of  schedule  and  plat,  2835. 
Record  or  copy,  evidence,  2835. 
Rents    and    profits,  subject  to    what 

debts,  2848. 
Sale  of,  for  reinvestment,  how  made, 

2844,  5914,  5920,  2847. 
Sale  of,  when  made  under  levy,  2850, 

2853. 
Sale  of,  subject  to,  for  what,  2827,2848, 

5913. 
Schedule  of  personalty   must  be  full, 

2830. 
Schedule,  objections  to,  2836. 
Statutory  homestead,  what  is,  5915, 

5916,  2866. 
Statutory  homestead,  mode  of  obtain- 
ing, 2867. 
Statutory  homestead,  land,  how  laid 

off,  2868. 
Statutory  homestead,  objections  and 

how  tried,  2869. 
Statutory  homestead,  town  property, 

how  exempted,  2870. 
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Statutory  homestead,  sale  of  property, 

Apportionment    of    Representatives, 

subject  to,  2871. 

6031. 

Statutory  homestead,  trespass  in  offi- 

cer to  sell,  2872. 

House  op  Representatives  (State). 

Statutory  homestead,  subject  for  what, 

Organization  of,  292. 

2873. 

Election  of  Speaker,  294. 

Statutory  homestead,  stands  for  what 

Speaker  acts  as  Governor,  when,  230, 

uses,  2874. 

5811. 

Statutory  homestead,  insolvent  estates 

Doorkeeper  and  messenger  of,  296. 

allowed,  2875. 

Special  appointments  by,  301. 

Statutory    homestead,    and    constitu- 

Compensation   of    members,   309-312, 

tional,  both  not  allowed,  5915,  2854. 

5788. 

Survey  and  plat,  how  made,  2834. 

Apportionment  of  members,  5747. 

Survey  recorded ,  2835. 

Changed,  how,  5748. 

Survey,  objections  to,  2836. 

Returns  of  election  of  members,  5743. 

Survey,  returned  in  what  time,  2837. 

Term  of  office  of  members,  5749. 

Supplemented,  when,  5917,  2865. 

Election  of  members,  occurs  when,  70, 

Town  property,  how  set  apart  in,  2839. 

5750. 

Town  property,  duty  of  officers  in  such 

Quorum,  when  quorum  not  present, 

case,  2840. 

5752. 

Trespass,  levy  and  sale  is,  when,  2849. 

Oath  of  members,  5753. 

Vested  rights    under  laws,  prior   to, 

Fifty  days  sessions,  290. 

5918,  5919. 

Members    ineligible    to  what   offices, 

Vests,  how,  when  set  apart,  2846. 

5754. 

Waiver,  how  far  allowed,  5914,  5916, 

Who  are  eligible  to  seats  in,  5754. 

2863. 

Removal  from  county   vacates    seat, 

Waiver,    selection    of    property   not 

5755. 

waived,  2864. 

Judges  of  election  of  members,  5764. 

Wife,  when   separate  from  husband, 

May  punish  misconduct  of  members, 

2842. 

5764. 

Wife  may  apply,  if  husband   refuses, 

May  punish  contempt  or  rescue,  5765. 

2843. 

Privilege  of  members  from  arrest,  5766. 

Homicide. 

Privilege  of  members  in  debate,  5766. 

Suit  for,  3866,  3828. 

Shall  keep  journal,  5767. 

Original  journal,  where  kept,  5768. 

Horses.     See  Livery-stable,  Live    Stock, 

Yeas  and  nays  entered,  when,  5769. 

Homestead. 

Appropriation  and  revenue  bills  origi- 

nate in,  313,  5773. 

Hotel. 

Appropriation  bills,  yeas  and  nays  re- 

Law as  to,  2810,  2818,  2933-2941. 

corded,  5775. 

On  beach,  life-saving  appliances,  2942. 

Rejected  bills,  how  proposed   again, 

Hotchpotch. 

5776. 

See  Advancements,  3477. 

Acts  passed,  how  signed,  5776. 

Majority  necessary  to  enact  law,  5777. 

Hours  op  Labor. 

Local  and   special  bills,  how  passed, 

In  manufactories,  2615-2620. 

5778. 

By  trainmen,  2240-2242. 

Local  and  special  bills,  how  published, 

Household  Furniture. 

314. 

Clerk  of,  bond,  clerical  expenses, 5787. 

What  exempt,  2866. 

Elections  by  General  Assembly,  held 

House  op  Correction,  2377. 

in,  295,5789. 

Election  of  Governor,  in  House,  5808. 

House  op  Representatives  (Federal). 

How  composed,  qualifications,  powers, 

Husband  and  Wipe,  2410-2492. 

5951-5955. 

Acquisitions  of  wife  are  hers,  when, 

Revenue,  bills  originate  in,  5971. 

2476,  5790. 

INDEX. 


1947 


Administration,   survivor  entitled  to, 

3367. 
Administratrix,  marriage  of,  3367. 
Adultery  with  wife,  husband  may  sue 

for,  3869. 
Agency  of  wife,  to  be  proved,  when, 

2479. 
Agency  of  husband,  bound  by,  when, 

3001. 
Agent  of  another  person,  wife  may  be, 

when,  3001. 
Alimony,  law  concerning,  2457-2468. 
Consent  of  wife  to  tort,  does  not  bind 

husband,  3893. 
Contracts  of  wife,  2492. 
Communications  of,  sacred,  5198. 
Debts  of  husband,  she  cannot  sell  to 

pay,  2488, 
Debts  of  wife,  husband  how  far  bound 

for,  2473. 
Deeds,  how  attested  where  wife  has 

interest,  3622. 
Divorce,  law  relating  to,  2425-2455. 
Domicile  of  wife,  1826. 
Dower,  law  as  to,  4687-4696. 
Executrix,  3367. 
Harboring  wife,  husband  may  sue  for, 

3868. 
Head  of  family,  husband  is,  2473. 
Heir,  husband  is,  of  wife,  when,  3354, 

3355. 
Heir,  wife  is,  of  husband,  when,  3355. 
Homestead,  wife  may  apply  for,  when, 

2843. 
Homicide  of  husband,  who  may  sue 

for,  3828. 
Litigate,  in  equity,  4843. 
Marriage,  law  concerning,  1830,  2410- 

2424. 
Marriage,  contracts   and   settlements, 

2480-2487,  2693. 
Necessaries,  wife  is   husband's  agent 

for,  2477. 
Necessaries,  when  separate,  bound  for, 

when,  2478. 
Persons  of  color,  are,  when,  1821. 
Property,  wife's,  remains  hers,   2474, 

5790. 
Sale  by  husband,  pending  suit,  void, 

2436. 
Sale    to    husband    or    trustee,   valid, 

when,  2488,  3188. 
Separate   estate  remains  wife's,  2474, 

5790. 
Separate  estate,  restrictions  on,  2488. 
Surety,  wife  may  not  be,  2488. 


Torts  to  wife,  who  may  sue  for,  2475, 
3816. 

Torts  by  wife,  husband  liable  for, 
when,  3817. 

Trustees  of  wife  appointed  and  re- 
moved, 2485. 

Trust  estate,  wife  may  bind,  for  debts, 
3187. 

Hypothecation. 

Law  as  to,  2956-2965. 

Of  notes,  etc.,  2957,  3697,  4730. 

Identity. 

Proof  of,  5178. 

Of  goods  mingled,  3020,  3990. 

Idiots. 

Jurisdiction  over  estates  of,  4232. 

Civil  rights  of,  1812. 

Guardians  for,  how  appointed,  2570- 

2583. 
Law  governing  guardians  of,  2580. 
Limitations  do  not  run  against,  3779. 
Prescription  does  not  run  against,  3593. 
Cannot  testify,  5273. 

Ignorance. 

Of  law,  excuses  no  one,  7. 

Promise    by   surety  in,  not  binding, 

2976. 
Of  law,  not  relieved  in  equity,  3978. 
Of  both  parties,  effect  of,  3985. 
Of  fact,  not  relievable,  when,  3984. 
Negligent,  equivalent  to  notice,  3933. 
Effect  of,  on   statute  of  limitations, 

3785. 
Composition  with  creditors,  2692. 

Illegal  Bonds. 

Certain  bonds  not  to  be  paid,  5898. 
Constitutional  amendment  as  to,  5898, 
5948. 

Illegal  Consideration. 

Will  not  support  promise,  3662. 
Illegal  Contracts. 

What  are,  3668,  3671. 

Marriage  brokerage  bonds,  2415. 

Eestraint  of  trade,  3668,  5800. 

Futures,  3537. 

See  Fertilizers,  Vol.  I. 

Illegality  op  Execution,  4736-4742. 
In  county  court,  4201,  4206. 
By  holders  of  county  funds,  417. 
How  taken,  4736. 
Not  allowed  till  levy,  4737. 
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Return  and  trial  of,  4738. 

Damages  for  delay  by,  4739. 

Not  allowed  to  tax  fi.  fas.,  903. 

Sales  of  property  pending,  4740. 

Who  may  file,  4741. 

May  go  behind  judgment,  when,  4742. 

In  justice's  court,  5436. 

From  court  of  ordinary.,  4628. 

On  foreclosure  of  mortgages  on  per- 
sonalty, 2765. 

Proceedings  on,  in  such  cases,  2766. 

Sheriff  may  receive,  4382. 

Filed  to  executions  on  decrees,  4857, 
4736. 

Amount  admitted  due  must  be  paid, 
5661. 

Second  affidavit,  when  received,  5662. 

Illegitimate  Children. 

Who  are,  2507. 

Obligation  of  father  to,  2508. 

Rights  of  mother  of,  2509. 

Inheritance  by,  2510,  2511. 

How  legitimated,  2494. 

Inheritance  of  legitimates  from,  2511. 

Illusory  Appointment. 

Relief  against,  4020. 
Immoral  Contracts. 

Void,  3666. 
Immunities. 

Special,  revocable,  how,  5730,  5731. 
Impairing  Obligation  op  Contracts. 

Legislation  forbidden,  5730,  5982,  6. 
Impeachment. 

Of  grants,  for  what  allowed,  3220. 

Of  witnesses,  5291-5293,  5289. 

Senate  tries,  5758,  5759. 

Judgment  in  cases  of,  5760. 

House  has  sole  power  of,  5763. 

What  credit  to  impeached  witness, 
5295. 

Impeach  Verdict. 

Jurors  cannot,  5338. 

Implied  Contract. 

To  pay  rent,  3116. 

To  pay  for  property  or  services,  4936. 

Not  between  near  relatives,  4936. 

Implied  Trusts. 

Arise  in  what  cases,  3159,  3573. 
Imports. 

No  tax  or  duty  on,  laid,  5983. 


Imprisonment. 

Does  not  affect  a  will,  when,  3269. 

For  debt,  not  allowed,  5718. 

Person  not  to  be  abused  pending,  5706. 

Is  duress,  when,  3670. 

In  actions  for  personalty,  4606. 

In  contempt  cases,  4046. 

Action  for  false,  3851. 

Improvements. 

Set-off    against  mesne    profits,  when, 

5087,  3753,  4997,  4998. 
Landlord  liable  for,  when,  3123. 
Fixtures,  3120. 

Imputed  Negligence. 
When,  2902. 

Inadequacy  op  Price. 

Amounts  to  fraud,  when,  3659,  4033, 
3549. 

Specific  performance  refused  on  ac- 
count of,  4040. 

Incidental. 

Secondary  proof  of  paper,  5244  (4). 

Income. 

To  life-tenant,  3091. 

Incorporation. 

Of  towns  and  villages,  684,  710. 
Of  academies  and  churches,  2364. 
Grant  of  privileges  to,  revocable,  5730, 

5731. 
What  charters  to  be  granted  by  courts, 

5780. 
Franchises  subject  to  eminent  domain, 

5798. 
Amendment  of  charter,  effect,  5799. 
Buying    stock    in    others,    forbidden, 

5800. 
See  Corporations. 

Increase. 

Of  things  hired,  title  to,  2904. 

Of  things  loaned,  belongs   to  lender, 

2952. 
Of  pawns,  belongs  to  pawner,  2965. 
Of  animals,  belongs  to  mother's  owner, 

3075. 
Of  wild  animals,  belongs   to    whom, 

3074. 
Goes  with  legacy,  when,  3327. 
Belongs  to  life-tenant;  when,  3091. 
Amendment  to  include,  when  allowed, 

5100. 
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Incumbrances. 

Liens,  law  of,  2787-2826. 
Mortgages,  2723-2742. 
Apportionment  of,  in  equity,  3992. 
Warranty  against,  3555,  3612, 3614, 3615. 

Indebtedness. 

Of  city  and  county,  limited,  5891,  5893. 
Of  State,  limited,  5890,  5888. 

Indemnity. 

Mortgages  may  be   given   to   sureties 

for,  2983. 
Contribution  in  such  cases,  2994. 
When   given,   payment  of  lost  notes 

decreed,  3969. 

Indentures  op  Apprenticeship. 

How  executed  and    witnessed,   2598, 
2602. 

Independent  Contractor. 

Employer,  when  responsible  for  acts 
of,  3818,  3819. 

Index. 

Reverse,  clerk  to  keep,  4360. 
Duplex,  clerk  to  keep,  4361. 

Indians. 

Rights  of,  in  this  State,  1817. 

Indorsement. 

Of  partner,  does  not  bind  firm,  2656. 

Need  not  be  under  seal,  3682. 

Need  not  be  proved,  unless  denied  on 

oath, 3705. 
Blank,  explained,  5209. 
Contract  of,  3687. 
Maybe  limited,  3683. 

Indorsers. 

Of  county  orders,  how  liable,  467. 
For  accommodation,  are  sureties,  2969. 
Notice  by,  to  sue  principals,  2974. 
May  attach  principal,  2979. 
Rights  of,  against  principal,  2980,  2981. 
May  recover  usury,  when,  2982. 
May  foreclose  liens,  when,  2983. 
May  control ,/s.  fa.,  against  whom,  2990. 
May  limit  their  liability,  3683. 
Implied  warranty  of,  3685. 
Contract  of,  3687. 

Notice  to,  of  non-payment,  3688,  3692. 
May  be  sued  with  maker,  3691,  5873. 
May  sue  out  attachments,  when,  4525. 
Judgments,  how  signed  against,  5343, 
2977. 


Infancy. 

Plea  of,  confined  to  infant,  3649. 
No  excuse  for  torts,  3904. 
Plea  of,  does  not  affect  codefendant, 
5011. 

Infants. 

Left  by  transient  persons,  how  sup- 
ported, 444. 

Civil  disabilities  of,  1811. 

Domicile  of,  1827. 

Adoption  of,  2497,  2498. 

Parent's  power  and  duty,  2501,  2504. 

Legitimate,  law  as  to,  2493,  2494. 

Illegitimate,  law  as  to,  2507,  2511. 

Torts  to,  parent  sues  for,  3816. 

Torts  by,  parent  liable,  3817. 

Torts  by,  infant  also  liable,  3904. 

Under  fourteen,  cannot  make  wills, 
3265. 

May  be  appointed  executors  and  act, 
when,  3308. 

Who  may  accept  gift  for,  3565. 

Deeds  of,  voidable,  how,  3604, 

Contracts  of,  law  regulating,  2489, 3648- 
3651. 

How  affected  by  limitations,  3779,  3780. 

Suits  by,  not  void,  4947. 

How  served  with  process,  4987. 

Witnesses,  competency  as,  how  deter- 
mined, 5273. 

Prescription  does  not  run  against,  3593. 

Who  are  infants,  2500. 

Guardians  of,  law  as  to,  2512. 

Apprenticed,  when,  2605,  2542. 

Trust  estates  created  for,  3149. 

Administrators  may  expend  for,  when, 
3431. 

Rights,  on  settlements  with  adminis- 
trators, 3515. 

Gifts  by  persons  lately,  void,  when, 
3572. 

Action  for  furnishing  liquor  to,  3871. 

Action  for  gaming  with,  3872. 

Appear  in  equity,  how,  4843, 4866,  4987. 

Bond  of  prochein  ami,  5681,  5696. 

Inference. 

By  jury,  from  what,  5157,  5295. 

Inferior  Courts. 

Powers  of,  in  county  judge,  4176. 

Informality. 

No  dismissal  or  delay  for,  4994,  4971, 

5048. 
Amendment  of,  5098,  5048. 
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Special  demurrer,  5045,  5048. 
Advantage  of,  on  motion,  5046. 

In  Foema  Paupekis. 

In  Supreme  Court,  5613,  5553. 
In  appeals,  5632,  4465,  4618,5124. 

Infokmees. 

Precedence  of  suits  by,  3740. 
Limitation  of  suits  by,  3776. 
Suits  against  winner,  3671. 

Inheeitance. 

Husband  is  sole  heir  of  wife,  when, 

3354,  3355. 
Wife  is  sole  heir  of  husband,  when, 

3355. 
Eules  of  descent,  3355. 
Of  bastards,  depends  on  law,  2510. 
Eules  of,  by  illegitimates,  2510,  2511. 
Of  legitimates  from  illegitimates,  2511. 
In  case  of  common  disaster,  3356. 

Initials. 

Party  sued  by,  when,  4942. 
Injunctions,  4913-4928. 

Administrators  and   executors,   when 
granted  by  and  against,  3999-4001. 

Affidavits,  how  obtained,  5323-5328. 

Affidavits  on  application,  5323-5328. 

Against  legal  process,  granted,  when, 
4915. 

Answer,  sworn,  may  be  used  as  evi- 
dence on,  5056,  5323. 

Application  for  hearing  of,  4925. 

Bill  of  exceptions,  when  to  be  tender- 
ed, 5540. 

Bills  for,  must  be  sanctioned ,  4973, 4967. 

Breach  of  contract,  none  to  restrain, 
4919. 

Cautiously  granted,  4902. 

Corporations,  on  dissolution  of,  1886. 

Creditors  without  lien,   entitled   to 
none,  4918. 

Criminal  law,  not   to  interfere  with, 
4914. 

Chambers,  at  dissolution  of,  4926,  4967. 

Cutting  timber,  none  to  restrain,  4927. 

Death  of  judge,  in  case  of,  5543. 

Dissolution  of,  at  chambers,  4926,  4967. 

Dissolution  of  corporations,  on,  1886. 

Dissolution  of  partnership,  on,  2633. 

Enforced,  how,  4899,  4860,  5599. 

Exceptions  to  the  decision,  and  super- 
sedeas, 4925. 

Exceptions,  when  heard,  5558. 

Granted,  in  what  manner,  4924. 


Granted,  when,   and   for  what,   4913- 

4923. 
Insolvent  traders,    in    cases    against, 

2716. 
Judges,  discretion  as  to,  4920. 
Judges  of  superior  court  may  grant, 

4321. 
Judgment  of  Supreme  Court,  how  en- 
forced, 5599. 
Laws,    certain,   made    applicable    to, 

5543. 
Legal  process,  against,  granted,  when, 

4915. 
Nuisances,    against,     allowed,    when, 

3863. 
Office  of,  4922. 
Order  of  the  judge,  4925. 
Partnership,  on  dissolution  of,  2633. 
Perpetual,  made,  when,  4923,  4895. 
Procedure  in  such  cases,  4924-4928. 
Process  for,  how  annexed  and  served, 

4968. 
Eecord,  when  sent  up,  5540. 
Second,  granted,  when,  4921. 
Supreme  Court,  how  heard  in,   5618, 

5558,  5540. 
Supreme  Court's  decision  enforced  in 

vacation,  5599. 
Supersedeas ,  and  exception  to  the  deci- 
sion, 4925. 
Sworn  answer  may  be  used  as  evidence 

on,  5056,  5323. 
Trespasses,  to  restrain,  4916,  3863. 
Timber,  to  restrain  cutting,  4927. 
Title  in  dispute,  none  against  waste, 

when,  4917. 
Vacation,   orders    enforced    in,    after 

hearing  in  Supreme  Court,  5599. 
Witness,  unwilling  testimony  of,  how 

obtained,  5323-5328. 
Injueies. 

General  principles  as  to,  3807-3825. 
Physical,  and  suits  for,  3826-3831. 
Libel  and  slander,  3832-3841. 
Malicious  prosecution,  3843-3850. 
False  imprisonment,  3851-3853. 
Malicious  arrest,  3854-3857. 
To  health,  3858-3866. 
To  the  person,  indirect,  3867-3873. 
To  real  estate,  3874-3883. 
To  personalty,  3885-3890. 
By  railroads,  2260,  2321. 
See  Torts,  Negligence. 
Innkeepees. 

Liens  in  favor  of,  2787,  2810,  2940. 
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Rank  of  such  liens,  2810. 

Liens  of,  how  enforced,  2818. 

Liability  of,  2933,  2935. 

"Inn,"  includes  what,  2932. 

Who  are  guests,  2934. 

Liable  for  goods  stolen,  when,  2935. 

What  is  delivery  to,  2936. 

May  require  valuables  to  go  in  safe, 

2937. 
Presumptions  against,  2938. 
Negligence  of  guest  excuses,  2938. 
Regulations    of,    bind    guests,   when, 

2938. 
Bound  to  receive  guests,  when,  2939. 
Who  are  not,  2939. 
Lien  of,  2940. 

Shall  give  check  for  baggage,  2941. 
On  beach,  life-saving  appliances,  2942. 

Innocent  Purchaser. 

From  trustee,  protected,  3179. 

In  sales,  protected,  3540. 

In  equity,  protected,  3934. 

May  attack  judgments,  when,  5371. 

Of  negotiable  paper,  3538,  3694. 

At  judicial  sales,  5454. 

From  fraudulent  vendee,  2696. 

Which  of  two  shall  suffer,  3940. 

In  Pari  Delicto,  3937. 

Inquisitions  op  Lunacy. 
Law  as  to,  2573-2582. 

Insane  Persons. 

Jurisdiction  over  estates  of,  4232. 
Civil  rights  of,  1812. 
Guardians  for,  law  as  to,  2573-2583. 
Contracts  of,  effect  of,  3652. 
Limitations  do  not  affect,  3779. 
Prescription  does  not  affect,  3593. 
Incompetent  as  witnesses,  5273. 
Cannot  make  wills,  3266. 

Insolvent. 

Buying  with  no  intention  to  pay,  3531. 
Preferences  by,  2697,  2699. 
Assignment  by,  2699. 

Insolvent  Debtors. 

Creditor's  bill  allowed  against,  when, 
2716-2722,  4003. 

Insolvent  Traders. 

Receiver,  when  appointed,  2716-2722. 
Insurance,  Accident  Company. 

Powers  of,  2020. 


Insurance  Agent. 

Adjusters  and  inspectors,  when  may 
act,  2056. 

Agent  to  accept  service,  2057. 

Appointed  by  commissioner,  in  case  of 
default  by  company,  2058. 

Agent  for  defaulting  companies,  2059. 

Assessment  companies,  licenses  of 
agents,  2062. 

Comity  as  to  foreign  insurance  com- 
panies, 2062. 

Denned,  2054. 

Exemption  of  secret  societies,  2067. 

Fidelity-insurance  companies,  2068. 

Fees  required,  2065. 

Live-stock  companies,  2069. 

Penalty  for  issuing  fraudulent  policy: 
2063. 

Penalty  for  failure  to  pay  tax,  2066. 

Penalty  for  acting  without  license, 
2055. 

Service  on  agent,  2057. 

Service  on  foreign  company,  2057. 

Same  burdens  as  are  imposed  on  home 
companies  by  foreign  States,  2060. 

Steam-boiler  insurance  policy,  2069. 

Tax  en  gross  receipts,  2065. 

To  be  licensed,  2055. 

Unlicensed  agent's  liability  to  policy- 
holder, 2056. 

Insurance  Brokers. 

How  licensed,  liabilities,  2072-2084. 

Insurance  Business,  Regulation  op. 

All  insurance  companies  to  obtain  li- 
cense, 2032,  5791-5795. 

All  policies  to  be  paid  before  with- 
drawal, 2041. 

Assessment  companies,  licenses,  2062. 

Comptroller-general  insurance  com- 
missioner, 2031,  5791-5795. 

Contents  of  application  for  license, 
2033. 

Conflicting  claims  to  bonds,  2038. 

Commissioner  may  administer  oaths, 
2070. 

Commissioner  to  investigate  insurance 
companies,  2044. 

Capital  stock  to  be  kept  good,  2046. 

Calculation  of  reserve  by  foreign  com- 
missioners, 2047. 

Commissioner's  duty  when  value  re- 
duced below  standard,  2050. 

Certificate  of  foreign  commissioners, 
2051, 
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Commissioner's  duty  in  case  of  insol- 
vency, 2053. 

Deposit  of  bonds  by  foreign  companies, 
2035. 

Deposit  by  home  companies,  2043. 

Guarantee,  deposit  out  of  State,  2042. 

License,  how  obtained,  2033. 

May  begin  business,  when,  2034. 

Matters  to  be  investigated,  2044. 

Manner  of  calculating  reserve,  2045. 

Method  of  estimating  value,  2049. 

Notice  to  treasurer  by  policy-holder, 
2036. 

Report  to  commissioner,  2034. 

Eeceiver  for  bonds,  2037. 

Eeserve  required,  2045. 

Reinsurance  reserve,  2045. 

Resident  company  insolvent,  proceed- 
ings by  commissioner,  2048. 

Resident  company  insolvent,  or  fraud- 
ulently conducted,  duty  of  judge, 
2048. 

Resident  company,  reserve  impaired, 
duty  of  commissioner,  2052. 

Statement  by  life-insurance  compa- 
nies, 2061. 

Surrender  of  bonds,  2039. 

Value  of  bonds  reduced,  2040. 

Value  of  life  policies,  2049. 

Valuation  by  foreign  commissioner, 
2051. 

Withdrawal  of  company  from  State, 
2039. 

Insurance  Companies. 

Incorporation  of,  2007-2030. 

Annual  reports,  2064. 

Books  of  subscription,  2013. 

Begin  business,  when,  2015. 

Begin  business  in  two  years,  or  char- 
ter forfeited,  2017. 

Branch  offices,  2027. 

Corporate  powers  of,  2010. 

Comptroller-general  issue,  when,  2007. 

Copy  of  certificate,  evidence,  2012. 

Capital  required,  2013. 

Contracts  must  be  in  writing,  2022. 

Corporate  meetings,  where  held,  2014. 

Directors,  their  powers,  2014. 

Dividends,  when  declared,  2023. 

Fee,  2011. 

Form  of  certificate,  2009. 

Individuals  or  firms  subject  to  provi- 
sions applicable  to  companies,  2071. 

Lloyd's  subject  to  provisions  applicable 
to  companies,  2071, 


Money,  how  invested,  2026. 
May  own  real  estate,  2027. 
Mutual  co-operative  companies,  2030. 
Non-payment  of  subscription,  2015. 
Organization,  2014. 
Officers,  how  elected,  2014. 
Office  building,  2027. 
Petition  for  incorporation,  2008. 
Publication  of,  2064. 
Powers  of  life-insurance    companies, 
2018. 

Powers  of  fire-insurance  companies, 
2019. 

Powers  of  accident-insurance  compa- 
nies, 2020. 

Powers  of  live-stock  insurance  compa- 
nies, 2021. 

Reserve  and  net  profits,  2025. 

Reinsurance,  2028. 

Secretary  of  State,  issue,  when,  2007. 

Shares  of  capital  stock,  2013. 

Stock  transferable  as  personalty,  2016. 

Stock  dividends,  when  declared,  2024. 

Stockholder  not  liable  beyond  stock 
subscribed,  2029. 

Valued  policy,  2110. 

Insurance,  Contracts  of,  2089-2139. 

Fire-insurance,  contract  of,  2089. 
Copy  of  policy  attached  to  petition, 

4963. 
What  interest  is  insurable,  2090. 
Husband  may  insure  for  wife,  2090. 
Parent  may  insure  child's  property, 

2090. 
One  may  insure  interest  of  others,  2091. 
Insurer  may  reinsure    in  such  case, 

2091. 
On  changing  property,  2092. 
Contract  of,  how  construed,  2093. 
Loss  may  occur,  how,  2094. 
Where  loss  is  unknown,  2095. 
Diligence  of  assured,  2096. 
Application  for,  must  be  fair,  2097. 
Representations  are  covenants,  2097. 
Misrepresentations,  effect  of,  2098. 
Concealment  voids  policy,  when,  2099, 

2101. 
Change  of  property  voids  policy,  when, 

2100. 
Alienation  voids,  when,  2102. 
Assured  may  hypothecate  and  pledge, 

2102. 
Policy  to  several,  transferable  to  one 

of,  2103. 
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Partial   or   executory   sale,   effect  of, 

2104. 
Effect  of  transfer  after  loss,  2105. 
Transfer  by  law,  effect  of,  2106. 
Effect  of  second  insurance,  2107. 
Insurer    may    prescribe    regulations, 

2108. 
Amount  of  recovery  by  assured,  2109. 
Value    of    property,   how    estimated, 

2111. 
Eight  to  rebuild,  how  secured,  2112. 
Insurer  may  recover  back,  when,  2113. 
Life-insurance,  contract  of,  2114. 
Who  may  take  life-insurance,  2115. 
Assured  may  direct  payment  of  money, 

2116. 
Such    direction    cannot  be  defeated, 

2116. 
Law  applicable  to  life-insurance,  2117. 
Suicide  releases  insurer,  2118. 
Time,  how  counted  in  life-insurance, 

2119. 
Marine  insurance,  contract  of,  2120. 
Unlawful    commerce,   not   insurable, 

2121. 
Double    marine-insurance,    recovery, 

2122. 
Implied  warranty  of  assured,  2123. 
Illegal  voyage  voids  policy,  2124. 
Deviation,  effects  of,  2125. 
Necessity  for  deviation,  2125. 
Perils  of  the  sea,  what  are,  2126. 
Risk  continues,  to  what  time,  2127. 
Increase  of  risk  by  change,  voids,  2128. 
Open  policy  defined,  2129. 
Value  stated,  reducible  by  proof,  2130. 
Rules  of  law  applicable,  2131. 
Mutual  insurance,  contract  of,  2134. 
By  what  law  governed,  2134. 
Regulations,  part  of  policy,  2135. 
Officers  are  agents  of  all,  2136. 
Up   to  contract,   assured  is  stranger, 

2136. 
Liability  for  reducing  funds,  2137. 
Stricter  faith    in    mutual    insurance, 

2138. 

Insurance,  Fidelity. 
Law  of,  2141,  2144. 

Insurance  Pooling. 

License,  how  revoked  for,  2086-2088. 
Pooling  forbidden,  2085-2088. 

Intention. 

Sought,  in  construing  statutes,  4. 
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Of  maker,  test  in  construing  will,  3254, 

3324. 
Of  parties,  as  to  patent  defects,  3560. 
Parolevidence  admitted  in  such  case, 

3560. 
Of    parties    to    contracts,    3673,   3674, 

3675. 
Rule  where  parties  differ  in,  3674. 
In  fixing  residence,  1825,  1829. 

Interest  and  Usury,  2876-2893. 

Legal  rate  of  interest,  2876. 

Usury  defined,  2877. 

Interest  from  date,  not  usury,  when, 
2879. 

What  law  governs  as  to,  2880. 

Judgments  bear  interest,  2882,  5341. 

Payments  apply  to  interest,  how,  2883. 

What  demands  bear  interest,  2884. 

Accounts  bear  interest,  when,  2885. 

Interest  beyond  eight  per  cent,  for- 
bidden, 2886. 

Forfeiture  for  usury,  2887. 

Forfeiture  pleadable  as  set-off,  2888. 

Forfeiture  discharged,  how,  2889. 

Suit  for  forfeiture,  how  barred,  2891. 

Titles  tainted  with  usury,  void,  2892. 

Laws  inconsistent,  repealed,  2893. 

Legacies  bear  interest,  when,  3328. 

How  charged  against  fiduciaries,  3496- 
3498. 

Damages  increased  by  interest,  when, 
3800. 

Rate  of,  against  officers,  for  money 
collected,  4771. 

Charged  against  garnishee,  when,  4725. 

Plea  of  usury,  how  filed,  5090. 

Contracts  for  rent  bear  interest,  3128. 

Banks  may  charge  what  rates,  1957. 

Insolvent  may  not  pay  usury,  when, 
2878. 

Interest  only  from  demand,  2881.  • 

Building  association,  rate  of,  2388. 

Interest,  Disqualification  by. 

Of  judge,  in  bonds,  disqualifies,  when, 
5834. 

Does  not  disqualify  witness,  5269. 

Disqualifies  commissioner  to  take  dep- 
ositions, 5303. 

Interlocutory  Decrees. 
Rendered,  when,  4847. 

Internal  Improvements. 

Restrictions  on  legislature  as  to,  5890. 
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Interpleader. 

As  to  wills  of  personalty,  8. 

Bill  of,  lies  in  what  cases,  4896. 

As  to  interest,  2880. 

Collateral  interpleading,  4898. 

As  to  marriage,  2424. 

Affidavit  of  no  collusion,  4897. 

As  to  domicile,  1825,  1830,  4954. 

As  to  comity   of  States,  1846,  1817,  9, 

Interpretation. 

5357,  5148. 

Of  statutes,  rules  for,  4,  5. 

As  to  disability  of  parties  to  contract, 

Of  wills,  rules  for,  3324,  3325. 

3655. 

Of  estates,  rules  for,  3083-3086. 

As  to  decrees  in  equity,  4854. 

Of  contracts,  3673-3675,  5202-5206. 

Commerce  commission,  2204. 

Interrogatories  and   Depositions,    5297- 

Building  association,  2393. 

5321. 

See  Foreign  Assignments,  etc. 

In  county  court,  4207. 

Intervention. 

In  appeals  from  commissioners   of  pi- 

lotage, 1681. 

In  money  rules,  4776,  4845. 

In  cases  of  attachment  and  garnish- 

In creditors'  petitions,  4845. 

ment,  4566. 

When  property  in  hands  of  receiver, 

Continuance  for  non-return  of,  5136. 

4903. 

In  what  cases  taken,  5297. 

By  lien-holders  on   property  in  hands 

Cannot  be  used,  when,  5298. 

of  receiver,  4911. 

Mode  of  obtaining  commission,  5299. 

Intoxication. 

Taken  without  service,  when,  5300. 

All  parties  may  cross,  5301. 

Effect  on  testamentary  capacity,  3268. 

Appointment  of  commissioners,  5302. 

Effect  on  contracts,  3654. 

Who  may  execute,  5303. 

Effect  on  competency  of  witness,  5274, 

Pay  of  commissioners,  5303. 

5276. 

How  executed,  5304. 

Effect  on  marriage  contract,  2414. 

Witness,  how  made  to  answer,  5305. 

See  Liquors,  Licenses,  Vol.  I. 

Where  executed,  5306. 
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Intruders  on  Camp-grounds. 

Witness  may  write  answers,  5307. 

Memoranda  certified,  5307. 

How  ejected,  4812. 

Formal  execution  of,  5308. 

Intruders  on  Land. 

How  received  in  court,  5309,  5311. 

Not  to  return  is  contempt,  5312. 

County  judge  may  evict,  4217. 

How  taken  without  commission,  5313. 

Affidavit  to  eject,  4808. 

Exceptions  to,  how  made,  5314. 

Counter-affidavit,  4808. 

In  certain  counties,  5315. 

Sheriff  may  swear  occupant,  4809. 

By  whom  taken ,  5316. 

Return  of  affidavits,  4810. 

Motions  and  objections  noted,  5318. 

Trial  of  issue,  4810. 

Form  of  caption,  etc.,  5317. 

Writ  of  possession,  when,  4811. 

Order  and  scope  of  examination,  5319. 

Intruders  on  camp-grounds,  4812. 

How  returned  and  opened,  5320. 

How  ejected,  4812. 

Power  and  pay  of  commissioner,  5321. 

Three  days  allowed   to  file  counter- 

His  orders,  how  executed,  5322. 

affidavit,  4821. 

In  justice's  court,  4132. 

Liability  of  officer  for  default,  4822. 

To  obtain  discovery  at  law,  3953-3957. 

See  Forcible  Entry. 

To  obtain  discovery   in  equity,  4962, 

Inventory. 

3949. 

To    perpetuate   testimony,   3958-3962, 

Guardians  shall  make,  2540. 

3963,  3966. 

Trustees  must  return,  3167. 

Kules  of  court  relating  to,  5663,  5668. 

Testator  may  dispense  with,  3278. 

To   corporations   and    return  of,  3954, 

Of  estates,  law  as  to,  3407-3414. 

3956. 

To  assignments,  2704. 

Interstate  Law. 

Inverse  Order  of  Sale. 

As  to  contracts,  8. 

When  rule  applies,  5424. 
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Investments. 

By  trustees,  how  made,  3180,  3432. 
By  guardians,  2550,  2545,  3432,  2551. 
By  administrators,  3432,  3435. 
Of  unclaimed  funds,  by  administrators, 

3512. 
By  executors,  3316. 
In  State  bonds,  3181,  3435. 
In  what  city  bonds,  3435,  3180. 

"Issue." 

Means  children ,  when ,  3084. 
Issue  and  Increase. 

Follow  condition  of  mother,  3075. 

Of  animals  on  land,  3074. 

Belong  to  tenant  for  life,  3091. 

Of  things  hired,  2904. 

Of  things  loaned,  2952. 

Of  pawns,  2965. 

Go  with  legacy,  when,  3327. 

Amendment  to  include,  5100. 

Issuable  Defense. 

Court  gives  judgment  if  not  filed,  5076, 
5077,  5078,  5848,  5669. 

Issues. 

Collateral,  how  tried,  4948. 
Made  by  petition  and  answer,  5067. 
Verdict  must  cover,  5329. 
In  claim  cases,  5646. 

Issues  of  fact. 

How  made  up  in  equity,  4849,  4850. 

Itinerant  Persons. 

Venue  of  suits  against,  4954,  1825. 

Jack. 

Owner's  lien,  2811. 

Jail  Fees. 

In  bail- trover,  4610. 

Jeopardy. 

Person  not  twice  in,  for  same  offense, 
5705,  6018. 

Joinder. 

Of  parties,  4939,  4940. 

Of  legal  and   equitable  actions,  4937, 

4834. 
Of  ex  contractu  and  ex  delicto,  not  joined, 

4944. 

Joint  Authority. 

Majority  may  execute,  4. 


Joint  Obligors  and  Promisors. 

Suits  against,  in  county  courts,  4202. 
Suits  against,  in  justices'  courts,  4078. 
New  promise  to  pay  revives  debt  only 

against  promisor,  3792. 
Statute  of  limitations  operates  on  joint 

rights,  how,  3784. 
Where  sued,  5872,  5873,  4952. 
How  sued  where  one  is  dead,  5014. 
Copartners,  how  sued,  5015. 
Where  some  are  not  found,  5009. 
Judgments    against  copartners    bind, 

how,  5010. 
Plea  of  infancy  by  one,  effect  of,  5011. 
One  may  appeal  for  all,  4460. 
Contribution  among,  3991. 

Joint- stock  Companies. 
Incorporation  of,  2350. 
Suits  against  members  of ,  how  brought, 

1892. 
How  served  with  process  and   notice, 

1893. 
Judgment  and  execution  in  such  case, 

1894. 
President  of,  shall  give  stockholders' 

names,  1895. 
President  of,  may  defend  suits,  1896. 
Illegality  to  execution,  1897. 
This  remedy  cumulative,  1898. 
See  Corporations. 

Joint  Tenancies. 

Abolished  in  Georgia,  3142. 
Made  tenancies  in  common,  3142. 
Tenancies   in  common,  law  of,    3142, 
3146. 

Joint  Tort-feasors. 

How  sued,  4940,  3915,  3873,  3853. 

Joint  Trespassers. 

Procurers  are,  when,  3873. 
Damages  against,  how  awarded,  3915. 
Contribution  among,  3916. 
Venue  of  suits  against,  5872,  5873. 
Joinder  of    actions,  3915,   3853,  3873, 
4940.    . 

Journals  of  General  Assembly. 

Secretary  of  State  shall  keep  original, 

18,  5768. 
Distribution  of,  to  counties,  166,  168, 

169. 
Recognized  without  proof,  5210. 
Each  house   shall  keep   and  publish, 

5767. 
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One-fifth  of  members  may  have  yeas 
and  nays  entered,  5769. 

Appropriations,  yeas  and  nays  entered 
on,  5775. 

Majority  of  each  house  enacting  law, 
must  appear,  5777. 

Yeas  and  nays  entered  when  two- 
thirds  vote  required,  5783. 

Elections,  vote  recorded  on,  5789. 

Journeyman  Mechanic. 

Wages  exempt  from  garnishment,  4732. 

Judge,  Disqualification  op. 

Of  judge,  from  interest,  4045. 

Of  judge,  from  interest  in  bonds,  5834. 

Of  judge,  from  relationship,  4045. 

Of  judge,  provided  for,  5850, 4326,  4327. 

Of  judge,  in  Supreme  Court,  Governor 

designates,  5833,  5505. 
Ordinary  of  adjoining  county  to  act, 

4227. 

Judge  of  City  Court. 

May    alternate    with    superior  court, 

5851. 
Appointment  and  powers,  4278-4288. 

Judge  of  County  Court. 
Disqualified,  when,  4045. 
Appointed,  how,  4171,  4172. 
Official  term  of,  4172.  " 
May  practice  law  in  other  courts,  4175. 
May  appoint  a  clerk,  etc.,  4186. 
"Vacancy  in  office  of,  how  filled,  4174. 
Salary  of,  and  how  paid,  4173. 
Jurisdiction  of,  4193,  4195. 
Bailiffs  appointed  by,  4190,  4189. 
Office  of,  where  kept,  4181,  4185. 
Powers  of,  as  to  witnesses,  contempts, 

etc.,  4207. 
Jurisdiction  as  to  tenants,  intruders, 

etc.,  4208. 
May  confess  judgment,  5360. 

Judges  of  Superior  Court,  4310-4338. 

Adjourn  court  in  vacation,  when,  4344. 
Authority   exercised   out    of    circuit, 

when,  4322. 
Authority    of,   given   in    detail,  4321, 

5846. 
Banc,  preside  in,  4335-4338. 
Bill   of    exceptions,    objections,    how 

removed,  5545,  5534. 
Bill  of  exceptions,  mandamus  to  sign, 

5546. 
Bond  of  assignees,  may  require,  3166. 


Charge  jury  in  writing,  when,  4318. 

Charge  so  given  shall  be  filed,  4319. 

Certiorari  out  of  circuit,  may  grant, 
when,  4636. 

Change  of  circuit  will  not  oust,   4314. 

Chancellor,  powers  as,  4321,  4847,  4851, 
4864,  4924. 

Clerk,  appointed  by,  when,  4329. 

Courts  must  hold  as  law  prescribes, 
4315. 

Courts  shall  hold  twice  a  year,  4340. 

Direct  verdict,  when,  5331. 

Disqualification  of,  4326,  4327,  4045, 
5834,  5850. 

Dockets  of,  rules  as  to,  5657. 

Duties  required  by  law,  must  dis- 
charge, 4317. 

Election  and  term  of,  4310,  5840,  5863. 

Eligibility  of,  4312,  5866. 

Executions,  may  frame,  when,  5420. 

Fraudulent  debtors,  may  issue  attach- 
ment, 4543-4548. 

Habeas  corpus,  jurisdiction  in,  4321, 
5846. 

Homestead,  sale  of,  by  order  of,  5914, 
5920. 

Impeachment  of,  ground  for,  4328. 

Injunctions,  when  and  how  granted, 
4915-4925,  4967. 

Judgment,  may  confess  in  their  courts, 
5360. 

Judgment  without  jury,  render,  when, 
5848,  5076, 5077,  5078,  5669. 

Judgment  without  jury,  form  of,  5670. 

Jurisdiction,  specified,  5846,  4321. 

Jurisdiction,  coextensive  with  State, 
4316. 

Jurisdiction,  no  official  act  out  of  State, 
4330. 

Mandamus  against,  5546. 

May  hold  special  terms,  4345. 

New  trials,  may  grant,  5723,  5486. 

New  trials,  in  case  of  death  of,  5680. 

Nonsuit  for  improper  conduct  of  coun- 
sel, 4419. 

Oath  of,  4311. 

Opinion,  shall  not  express,  on  facts, 
4334. 

Ordinaries,  shall  qualify,  4220. 

Ordinaries,  review  act  of,  as  to  extra 
tax,  396. 

Pro  hac  vice,  appointed  when  and  how, 
4326,  4327,  4329. 

Practice,  shall  not  practice  law,  4313. 

Qualifications,  4312,  5866. 
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Rebuke,  improper  conduct  of  counsel, 

Affirmed  by  Supreme  Court,  rank  of, 

4419. 

5350. 

Rules,  may  establish  rules  of  practice, 

Appeal,  prevents  alienation,  5352. 

4332. 

Appeal,  how  signed  up,  5342. 

Rules,  other  rules  void,  4333. 

Appeal,  suspended  by,  5340. 

Salaries  of,  5864,  5865,  287. 

Attachment,  how  attacked  in,  4565. 

Sales  by  trustee,  judge  charged  with 

Arrest  of,  law  concerning,  5362,  5367, 

duty,  3178. 

5675. 

Sheriff's   bond,   shall  approve,  when, 

Attacked,  how,  5368,  5371,  5373. 

4373,  4375. 

Authentication  of  foreign,  5237. 

State  cases,  shall  speed,  23. 

Bonds,  how  signed  on,  5345. 

Supreme    Court,    preside     in,    when, 

Confession  of,  where  entered  up,  5359. 

5505,  5833. 

Confession  must  be  in  cases  regularly 

Terms  of  office,  4310,  5839,  5841. 
Trustees,  power  of,  over,   3164,  3165, 

3166. 
Trust  estates,  power  over,  4863,  3172. 
Vacancies,  how  and  when   filled,  5863. 
Vacation,    powers  of,   in,  4321,   4325, 

3164,  3172,  4864. 
Verdict,  directs,  when,  5331. 
Writs,  may  issue  what,  4321,  5846. 

Judges  of  Supreme  Court.  z_  ■ 

Disqualified    in    certain    cases,    4045, 

5866. 
Election  of,  5499, 5863. 
Official  term  of,  5501,  5835. 
Oath  of,  5502. 
Two  may  hold  court,  5503. 
Eligibility  of,  5500,  5866. 
Vacancies,  how  filled,  5504,  5863. 
When  disqualified,  who  preside,   5505, 

5833. 
Chief  Justice,  5499,  5501,  5503. 
Decisions  of,  how  reversed,  5588. 
Authority  of,  5498. 
Two  must  concur,  to  reverse,  5587. 
Effect  of  disagreement  where  two  sit, 

5587. 
Salaries  of,  287,  5864,  5865. 
Shall  attend  sessions  of  court,  5495. 
Shall  fix  order  of  circuits,  5559. 
Order  of*  to  be  published,  5559. 
Number  of,  5832. 

Judge  Pro  Hao  Vice. 

Appointed  when  and  how,  4326-4329, 

4227. 

Judgments,  5339-5361. 

Administrators,  how  entered  against, 

3508,  5344. 
Accounts,      judgments     on,    without 

proof,  when,  5077. 
Amendment  of,  5113. 


sued,  5359. 
Confession,  judge   may    enter,  in   his 

court,  5360. 
Confession    of,   may   be,    and    appeal 

from,  5361. 
Choses  in  action,  not  bound  by,  5353. 
Conclusiveness    of,    3741,    5348,  5233, 

5372. 
Conclusiveness  as  against  surety,  2981. 
Control  of,  by  sureties,  2985,  2989. 
Control  of,  by  indorsers,  2990. 
Corporations  and  companies,  against, 

1894. 
Counties,  against,  how  satisfied,  363. 
County,    rendered    in    another,   2780, 

5356. 
Court  renders,  without  verdict,  when, 

5076,  5848. 
Decrees  as,  4851-4862. 
Default,  5077,  5078,  5069-5074. 
Default,  rendered  by  court,  5076,  5848, 

5071. 
Default,  opening,  5070,  5071,  5654. 
Dignity  and  binding  force  of,  5351. 
Direct  verdict,  5331. 
Divorce  cases,  in,  2442,  5074. 
Divorce   cases,  wife's  name  changed, 

2446. 
Dormant,  when,  3761. 
Dormant,  how  renewed,  5378. 
Dormant,    debt    on,   where    brought, 

5379. 
Dormant,  scire  facias  to  revive,  where 

brought,  5381. 
Dormant,  scire  facias,  not  original  ac- 
tion, 5380. 
Dormant,  revival  of,  against  non-resi- 
dent, 5382. 
Dormant,  revived  at  what  term,  5383. 
Dormant,  revived  in  assignee's  name, 

5384. 
Equity,  set  aside  in,  when,  3987,  5370, 

4032,  3988. 
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Estoppel  by,  5348,  5150,  3741. 
Executors,  form  of,  against,  3508. 
Executors,  for  cost  against,  5344. 
Executions  must  follow,  5417. 
Executions  issue,  when,  5415. 
Evidence,  effect  of,  as,  5233,  5372. 
Faith  and  credit  to   those    of    other 

States,  6002,  5237. 
Foreclosure  of  liens,  as  in,  2817. 
Form  of  judgment  by  court,  5670. 
Foreign,  proof  of,  5237. 
Foreign,  suit  on,  3760. 
Fraud  in,  set  aside,  5368,  5371,  2689, 

3988,  4565. 
Illegality  may  go  behind,  when,  4742. 
Impeachment,  in  cases  of,  5760. 
Indorsers,  how  signed  against,  5343. 
Interest  allowed  on,  5341,  2882. 
Interlocutory,  4847. 
Joint  debtors  may  control,  when,  5376. 
Jurisdiction,  want  of,  voids,  5369. 
Justices'  court,  rendered  out  of  place, 

void,  4108. 
Justices'   court,  dignity   and   lien  of, 

4157. 
Justices'  court,  against  security,  4158. 
Justices'   court,  for  excess  of  set-off, 

4159. 
Lien  on  transferred  property ,  how  lost, 

5355,  5356. 
Lien  on  property  carried  out  of  State, 

5357. 
Lien  in  trover  and  trespass,  5358. 
Lien  in  sales  to  secure  debts,  5432. 
Lien  confirmed,  2788. 
Lien  for  purchase-money  of  land,  5432, 

2788,  5433. 
Lien,  attaches   to  future   interest   in 

personalty,  5452. 
Lien, as  against  attachments,  4578. 
Limitations  of,  suits  on,  3760,  3761. 
Limitations  on    motion   to  set  aside, 

3764. 
Lis  pendens,  3936. 
Moulded,  may  be,  5333,  4785. 
Motion  to  set  aside,  when  made,  5363, 

3764. 
Motion  in  arrest,  5362,  5367. 
Motion  in  arrest,  how  urged,  5675. 
Non-resident     of    county,     recorded, 

2783,  5356. 
Nonsuit,  5347. 

Payments  to  attorney  on,  5639. 
Partners,  for  and  against,  5346,  2638. 
Partners,  against,  bind  what,  4736. 


Perjury,  obtained  by,  how  set  aside, 

5366. 
Plea  of,  as  bar,  3741,  5348,  5094. 
Recorded,  when,  2779,  2780,  5356. 
Rent,  rendered  at  first  term,  3128. 
Rent,  paid  in  kind,  free  from  liens  of, 

3127. 
Revival  of,  5378. 
Sales  to  secure  debts,  how  enforced, 

5432. 
Satisfaction  of,  5442,  5445. 
Set-off,   may  be,  against  each  other, 

5086,  3748. 
Set-off,  for  excess  of,  5088. 
Signed  by  attorney  at  law,  5339. 
Signed,  how  and  when,  5339. 
Sureties,    how    signed    against,  5343, 

2977. 
Sureties,  how  signed  against,  in  justice 

court,  4158. 
Sureties,  control  of,  by,  2985-2989. 
Taxes,  to  evade,  void,  885. 
Term,  at  same,  equal  in  date,  5349. 
Toll  cotton  not  subject  to,  when,  5354. 
Transfer  of,   by    attorney,   effect    of, 

5375. 
Transfer,  by  writing,  5374,  3682. 
Transfer,  assignor  liable,  when,  3683. 
Trover  and  trespass,  effect  of,  5358. 
Trust  estates,  how  bound  by,  3206. 
Validated,  5937. 
Verdict  directed,  5331. 
Void,  are,  when,  5369,  5373. 
Vouching,  effect  of,  5234. 

Judicial  Department. 

Of  United  States,  5996-6001,  6024. 
Of  the  State  of  Georgia,  5831-5881. 
To  be   separate    from    other  depart- 
ments, 5720. 
Shall    declare    unconstitutional   laws 
void,  5733. 

Judicial  Districts  and  Circuits. 

Number  of,  and  how  composed,  5493, 
4339,  5946. 

Judicial  Notice. 

Extends  to  what,  5148. 

Judicial  Officers. 

Disqualified,  when,  4045. 
Judicial  Power. 

Of  State,  where  vested,  4043,  5831. 

Rules  of  court  binding,  when,  4044. 

Powers  of  courts  specified,  4047. 
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Judicial  Sales,  5455-5467. 

Purchaser  of  life-estate  gives  bond, 
3097. 

Convey  titles,  when,  5446. 

Purchaser  at,  need  not  go  behind, 
5447. 

Of  expectancy,  3537,  5452. 

Memorandum  not  needed  in,  5448. 

Purchaser  at,  may  enforce  covenants, 
5450. 

Purchaser  at   must  look  out,  5449. 

Fraud  of  officer  binds  him,  5449. 

"Warranty  binds  officer,  when,  5449. 

Officer  shall  give  possession  of  land, 
5468,  5451. 

Officer  may  dispossess,  whom,  5419, 
5468,  5451. 

Personalty  not  sold  without  seizure, 
5452. 

Future  interest  in  personalty  not  sub- 
ject, 5452,  3537. 

Judgment  lien  attaches  to  such  inter- 
est, 5452. 

Shares  in  corporation,  how  sold,  4536, 
5430. 

Title  made  by  succeeding  officer, 
when,  5453. 

Purchaser  need  not  look  to  appropria- 
tion, 5454. 

Title  not  affected  by  official  irregular- 
ities, 5454. 

Advertisements  of,  how  made,  5458. 

County-court  process,  sales  under, 
4216. 

Executions,  sales  under,  5455-5466. 

Mortgages,  sales  under,  2742. 

Administrator's  sales,  3445-3463. 

Executor's  sales,  3316,  3460. 

Guardian's  sales,  2547. 

Failure  to  comply  with  bid  at,  5466, 
5467. 

Trustee's  sales,  3173. 

Of  railroads,  2167(11,12),  2168. 

Confirmation  under  decrees,  4856. 

Jurisdiction. 

Of  the  State  as  to  places,  21. 

Of  the  State  as  to  persons,  22,  1815. 

Of  counties  divided  by  water,  30. 

Of    judges  of    superior  courts,   4316, 

4321. 
Of  county  court,  4193,  4194,  4208. 
Of  ordinaries,  4232,  4238,  4240. 
Of  justices  of  the  peace,  4068,  4078, 

5856. 
Of  administration,  3393. 


Of  administration,  how  removed,  3516. 

Of  probate  of  wills,  4232,  3279. 

In  equity,  where  vested,  3921. 

Extent  of,  in  equity,  3941,  3945. 

Not  given  by  consent,  5079. 

May  be  waived,  5079. 

Admitted  by  pleading,  when,  5080. 

Plea  to,  how  filed,  5081. 

Contents  of  plea  to,  5082.    - 

Plea  to,  must  be  sworn  to,  5083. 

Omission    to    give,   amendable,   5107, 

5098. 
Of  United  States  courts,  5997,  5998. 
Of  superior  courts,  5842,  5844. 
Of  Supreme  Court,  5836. 
Judgment  without,  void,  5369. 
Venue  determines,  when,  2004,  2006, 

4954. 
'*  Domicile  determines,  when,  1824-f830. 

Jury  and  Jurors  (See  Penal  Code). 

Act  on  private  knowledge,  not  to,  5337. 
Adjourned  and  special  terms  of  court, 

for,  4345. 
Credibility  of  witnesses,  to  pass   on, 

5146,  5294,  5295. 
Credit  to   impeached   witness,    what, 

5295. 
Cities,  in  cases  against,  754. 
Competency  of,  in  divorce  cases,  2443. 
Counties,   who  are,   in    cases    for  or 

against,  340. 
County  may  tax  to  pay,  5892. 
Damage  by  public  roads,  in  case  of, 

557-562. 
Damages,  discretion  of,  as  to,  3803. 
Determine  preponderance  of  evidence, 

5146. 
Direction,   bills    for,    no    jury   when, 

4855. 
Discretion  of,  as  to  damages,  3803. 
Direct  verdict,  5331. 
Divorce  cases,  competency  of,  in,  2443. 
Equity  cases,  4847-4850. 
Evidence,  to  determine  preponderance 

of,  5146. 
Forcible  entry  and  detainer,  in   cases 

of,  4824,  4825. 
Impartial,  trial  by,  guaranteed,  5876, 

5702. 
Impeached  witness,   what   credit    to, 

5295. 
Impeach   verdict,   may  not,  but   may 

sustain,  5338. 

Infer  facts  from  what,  5157. 
Judgments  without,  when,  5076,  5848. 
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Jurisdiction  to  act  in  vacation,  with- 
out, 4855. 

Justice's  court,  how  made  up  in,  4143. 

Justice's  court,  oath  of,  in,  4144. 

Law  of,  in  Penal  Code,  4452. 

Nuisances,  in  cases  of,  how  obtained, 
4765. 

Oath  in  claim  cases,  4623. 

Oath  of,  in  justice's  court,  4144. 

Pass  on  credibility  of  witnesses,  5146, 
5294,  5295. 

Penal  Code,  law  of,  in,  4452. 

Private  knowledge,  not  to  act  on,  5337. 

Road  commissioners  exempt  from 
duty  as,  588. 

Sustain  verdict,  may,  but  may  not  im- 
peach, 5338. 

Traverse  jury,  members  of,  5876. 

Trial  by  impartial,  guaranteed,  5876, 
5702. 

Verdict, may  sustain, but  not'impeach, 
5338. 

Verdict,  of  law  as  to,  5329-5336. 

Verdict  directed,  when,  5331. 

Who  are,  in  cases  for  or  against  coun- 
ties, 340. 

Jury  Trial. 

In  equity,  4847-4850. 

Guaranteed,  5702,  5876,  6019. 

On  exceptions  to  auditor's  report,  4595. 

None  needed  in  vacation,  4855. 

Just  Compensation. 

For  private  property  for  public  use, 
6018,  5729,  3055. 

Method  of  condemning  private  prop- 
erty, 4657-4686. 

Justice. 

Means  justice  of  peace,  when,  5. 
Justices'  Courts,  4051-4161. 

Accounts,  how  proved,  4130. 

Appeals,  effect  of,  4470. 

Appeals,  damages  for  frivolous,  4473. 

Appeals,  allowed,  when,  4553,  4138. 

Appeals,  law  as  to,  4455-4468,  4138- 
4146. 

Appeals,  allowed,  when,  4138. 

Appeals,  how  tried  in,  4143. 

Appeals  to  superior  court,  4142. 

Appeals,  how  and  when  entered,  4140. 

Attachments,  returnable  to,  4518. 

Bail  in,  4124. 

Cases  may  be  settled  in,  4125. 

Certiorari,  from  verdicts,  4149. 


Certiorari,  right  of,  4148. 
Certiorari,  to  judgment  of,  4637. 
Change  of  district,  339. 
City,  place  of,  in,  4102. 
Commencement  of  suit,  4117. 
Claims,  how  interposed,  4150. 
Claims,  how  tried,  4151. 
Continuance  of  claim  case,  4152. 
Continuance  granted,  when,  4101,  4136. 
Constable  ruled,  4162,  4163,  4097. 
Costs,  fi.  fa.  against  plaintiff,  4161. 
Costs,  plaintiff  liable  for,  4161. 
Court-house  for,  4109. 
Disqualified  justice,  suit  where,  4072. 
Dockets,  to  be  furnished,  4080. 
Evidence,  best,  required,  4129. 
Execution  against  surety,  4158. 
Execution,  stay  of,  4160. 
Execution  for  cost,  4161. 
Garnishment,  answer,  4153. 
Garnishment,    judgment    on   answer, 

4153. 
Garnishment,  traverse  of  answer,  4155. 
Garnishment,     against    non-resident, 

4154. 
Garnishment  in,  4153,  4550,  4709. 
Illegalities  in,  how  tried,  4156. 
Interrogatories,  how  taken,  4132. 
Joint  obligors  sued,  4078,  4112. 
Judgment  in,  of  equal  rank,  5351,  4157. 
Judgment  out  of  court,  void,  4108. 
Judgment,  rendered,  when,  4137. 
Judgment  against  security,  4158. 
Judgment  for  excess  of  set-off,  4159. 
Jurisdiction  of,  5856,  4068. 
Justices,  how  sued  in,  4071. 
Jurors  in  default,  fined,  4146. 
Jurors'  compensation,  4147. 
Jurors,  how  drawn,  4143. 
Jury-box,  4143. 
Jury,  drawn  in  vacation,  4145. 
Jury,  oath,  4144. 

Lien  and  dignity  of  judgments,  4157. 
Location  and  time  of  holding  changed, 

4104-4106. 
Lost  papers  established,  4753-4756. 
Makers  and  indorsers,  how  sued,  4078, 

4115. 

Non-resident,   accounts,  how  proved, 

4130. 
Non-residents,  how  sued,  4079. 
Place  of  holding,  how  changed,  4104, 

4105. 
Place  of  holding,  how  selected,  4102, 

4082(1). 
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Place  of  holding,  not  changed  by  Code, 

4107. 
Place  of  holding,  to  be  central,  4103, 

4082(1). 
Pleas  and  defenses  in,  4127,  4128. 
Proceedings,  to  be  uniform,  4123. 
Eemoval  of  suits  in,  4075,  4076. 
Residence  ten  days,  jurisdiction,  4111. 
Sales,  justice  court,  4165,  4169. 
Service,  in  special  cases,  4119,  4121. 
Set-off,  judgment  for  excess,  4159. 
Sheriff,  may  execute  process,  4381. 
Suits,  how  commenced,  4116. 
Summons,  by  whom  served,  4119. 
Summons,  date  and  service  of,  4118. 
Summons,  filed  and  kept,  4122. 
Trustees,  sued  in,  3205,  3207. 
Time  of  holding,  4101. 
Trial  term,  4133. 
Uniformity  of  proceedings,  4123. 
Witness,  defaulting,  4164. 
Witness,  subpoenaed,  4131. 

Justices  of  the  Peace,  4051-4082. 

Action   against,   only    after    demand, 

4055-4058. 
Answer,  as  to  dockets,  etc.,  4082. 
Appeals,  sent  up  by,  when,  4468. 
Attachments,  may  issue,  4511,  4082. 
Attest  deeds,  may,  3620. 
Authority  and  duty  of,  4082. 
Claims,  shall  receipt  for,  4126. 
Constable's  election,  one  at,  106. 
Constables  may  be  ruled  by,  4777, 4162, 

4163,  4774,  4097. 
Constables  appointed  by  justice,  4087- 

4089. 
Coroner  may  act  as,  when,  4074. 
City,  place  of  holding  court  in,  4102. 
Contempt,  fine  or  imprison  for,  4082. 
Courts  of,  law  as  to,  4101-4169. 
Court-house  for,  4109. 
Court-ground,  shall  select,  4082. 
Debts  divided,  4069. 
Demand  on,  effect  of,  4771. 
Demand,  how  proved,  4772. 
Demand,   no  suit  against,  until  after, 

4055,  4058. 
Defense  at  first  term,  4134. 
Disqualified,  when,  4045. 
Disqualified,  who  then  acts,  4072. 

District,  when  new,  337, 339. 
Dockets,  shall  keep,  4082. 
Dockets  to  be  furnished,  4080,  4081. 
Elected,  when,  4051, 101,  5857. 


Elected,  how,  4063,  4062,  102-104,  4051, 

5857. 
Eligible  to  General  Assembly,  5754. 
Eligibility  and  qualification,  4064. 
Executions,  issue*  4165. 
Fees  of,  5403. 

File  and  label  papers,  4082. 
Fine  for  contempt,  4082. 
Fine,  defaulting  witness,  4164. 
Forcible  entry,  tried  before,  4823-4832. 
Jurisdiction  of,  4068,  4070,  5856,  4101- 

4103. 
Lien  of  rule  absolute  against,  4778. 
Lost  papers,  established  how,  4082. 
Militia  district,   one    for  each,  4051, 

5855. 
Money  collected,  duty  as  to,  4126. 
Money  collected,  how  demanded,  4771. 
Mortgages  foreclosed,  how,  2760. 
Mortgages  foreclosed,  fees  for,  2764. 
Notaries  public,  ex  officio,  4052,  5855. 
Oath,  before  whom  taken,  4067. 
Oath  of,  4066. 
Oath,  when  filed,  238. 
Oath,  may  be  administered  by,  4082. 
Official  term  of,  4051. 
One  for  each  militia  district,  4051,  5855. 
Ordinary  appoints,  when,  4065. 
Power  of,  in  removed  cases,  4077. 
Process,  may  issue  all  necessary,  4082. 
Removed  from  office,  how,  4059. 
Returns  of  election,  103. 
Return  preliminary  examination,  5671. 
Ruled  out  of  office,  4773. 
Ruled  in   superior  court,  when,  4060, 

4782. 
Streets  to  be  worked,  when,  753. 
Superintendent  of  election  of,  102. 
Superior  court,  attend   with  docket, 

4082. 
Sued,  may  be,  where,  4071. 
Sued,  only  after  demand,  4055. 
Suits  against  makers   and   indorsers, 

4078,  4115. 
Suits  against  co-obligors,  4078,4112. 
Suits  against,  out  of  organized  district, 

4079. 
Suits,  removed,  when,  4075. 
Suits  removed  to  county-site,  4076. 
Suits  brought  where  there  is  no,  4073. 
Taxpayers,  list  of,  made  by,  4082. 
Trial  term,  4135. 
Vacancy,  how  filled,  4061. 

Justification. 

Of  torts  or  injuries,  3891, 
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Effects  of  plea  of,  3891. 

What  does  not  amount  to,  extenuates, 

3892. 
Consent  of    injured    party   is,   when, 

3893. 
Plea,  when  to  be  filed,  3891. 

Knowledge,  Private. 

Juror  not  to  act  on,  5337,  5146. 

Labor. 

Guardians  may    contract    for,    when, 

2549. 
Hours  of,  in  factories,  2619. 
Contracts  for  excessive,  void,  2619. 
Administrators  may  contract  for,  3437. 
Hours  of,  for  train-hands,  2240-2242. 

Labor  Day. 

Holiday,  3692. 

Laborers. 

Liens  in  favor  of,  established,  2787. 

General  lien  of,  2792. 

Rank  of  liens  of,  2792. 

Special  lien  of,  and  their  rank,  2793. 

Liens  of,  arise,  when  and  how,  2794. 

Liens    of,    good    against    purchasers, 

when,  2794. 
Rank  of  liens  of,  with  each  other,  2794. 
Liens  of,  about  steam  sawmills,  2808. 
Liens  of,  how  enforced,  2816. 
Wages  of,  exempt  from  garnishment, 

how,  4732. 
See  Master  and  Servant,  2598-2625. 

Laborers  in  Factories. 

Work  how  long  per  day,  2619. 
Shall    not    receive    corporeal  punish- 
ment, 2620. 
May  sue  for  such  punishment,  2620. 

Laches. 

Equity  will  not  favor,  3775,  3939,  3198. 

Land,  3045-3069. 

Administrator  may  invest  in,  3432,  3435. 

Administrator,  sale  of,  by,  3448,  3462. 

Attachment  for  purchase-money  of, 
4538. 

Bond,  held  under,  and  part  sold,  5432. 

Complaint  for,  how  brought,  5002. 

Constable  may  levy  on,  when,  4187, 
5429. 

Contract  for  sale  of,  must  be  in  writ- 
ing, 2693. 

Covenants  running  with,  pass  to  buyer, 
3612. 


Decedents  of,  divided  in  kind,  when, 

3483. 
Decree  for  partition   passes   title  to, 

4784. 
Deeds  to,  requisites  of,  3599. 
Deficiency  in,  sold,  how  appropriated, 

3542. 
Easements  in ,  3590. 
Ejectment  for,  law  as  to,  4996-5008. 
Fixtures  on,  3120,  3049. 
Foreign  corporation  cannot  own  more 

than  5,000  acres,  1849. 
Grants  of,  does  not  give  franchise,  634. 
Grants  to,  law  concerning,  3208,  3222. 
Grants  to,  issued  by  Governor,  122. 
Guardian   may  buy   for  ward,  when, 

3432,2550. 
Guardian  may  cultivate,  when,  2550. 
Guardian,  how  rented  by,  2548. 
Head  rights,  law  concerning,  3223-3226. 
Intestate's,  descends  to  heirs,  3353. 
Intruders,  how  ejected,  4008,  4812. 
Land  lotteries,  law  as  to,  3237,  3242. 
Law  concerning,  3045-3069. 
Light  and  air  over,  3046. 
Notice  of  levy  on  to  be  given,  5426, 

5428. 
Owner  of,   may   sue  for  trespass   on, 

3877. 
Partition  of,  4786-4797. 
Partition  of,  in  equity,  4783. 
Partition,  decree  for,  passes  title,  4784. 
Possessor  of,  action  in  favor  of,  3876. 
Processioning,  law  as  to,  3243,  3252. 
Purchaser  of,  losing,  rights  of,  3544. 
Reverted  lands,  how  disposed  of,  3239, 

3242. 
Reverted  lands,  how  pledged,  3238. 
Recoverable,  by  whom,  3875. 
Requisites  of,  deeds  to,  3599. 
Specific  performance  of  contracts  for, 

decreed,  when,  4037. 
State,  owned  by,  1018. 
Support  of  adjacent,  3047. 
Suits     respecting     titles     to,     where 

brought,  4951. 
Taxes,  sold  for,  how  redeemed,  909. 
Titles,  suits  respecting,  where  brought, 

4951. 
Trustees  may  invest  in,  3432. 
Watercourses    on,    owner's    right  to, 

3879. 

Land  Courts  Under  Head  Rights. 
Courts  of  ordinary  are,  3226. 
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Landlord  and  Tenant,  3115-3135. 

Casualties,  rent  not  abated  by,  3135. 
Claims  to  the  property,  4820. 
Contracts  for  rent  bear  interest,  3128. 
Crop  liens,  rank  of,  2800. 
Crops,    landlord    may    recover,    rent 

paid  in  kind,  3130. 
Counter-affidavit  and  bond,  4815. 
Counter-affidavit    and    bond,    tenant 

allowed  three  days  to  make,  4821. 
Default,  oath  of  tenant's,  4813. 
Distress  for  rent  lies,  when,  3124, 4817, 

4818. 
Distress  warrants,  2797,  4818,  3124. 
Double  rent  recoverable,  when,  3124. 
Double  rent  paid,  when,  4817. 
Duration  of  tenancy,  3132. 
Ejectment  by  and  against,  5000. 
Interest,  contracts  for  rent  bear,  3128. 
Judgments  for  rent  go  at  first  term, 

3128. 
Lien,  date  and  rank  of  general,  2795. 
Lien,  date  and  rank  of  special,  2795. 
Lien    of    landlord   for  crop   supplies, 

2800,  3126. 
Lien    of    landlord   for  rent,   general, 

2795,  3125. 
Lien  of  landlord  for  rent,  special,  2795. 
Liens  of  landlord   for  supplies,   how 

created,  2800. 
Liens,  rank  of  crop,  2800. 
Liens  on    personalty,   how   enforced, 

2816. 
Negligence  of  tenant,  landlord  not  lia- 
ble, 3118. 
Oath  of  tenant's  default,  4813. 
Officer's  failure  is  a  trespass,  4822. 
He-enter,  landlord  may,  when,  3124. 
Relation  of,  exists  when,  3115. 
Relation  of,  how  created,  3117. 
Rent  debts  bear  interest,  3128. 
Rent  paid   in   kind,  free  from   liens, 

3131,  3127. 
Rent  paid   in   kind,  landlord's   title, 

3129. 
Rent,  judgment  for,  at  first  term,  3128. 
Rent,  not  abated  by  casualty,  3135. 
Repairs,  landlord  liable  for,  3118,  3123. 
Replevy  of  property,  4819. 
Rights  of  tenants,  3119. 
Subletting,   none   without    landlord's 

consent,  3115. 
Tenancy,  duration,  3132. 
Tenancy  at  will,  ended  how,  3133. 
Tenant  at  will,  emblements,  3134. 


Tenant,  time  to  file  counter-affidavit, 

4821. 
Tenant  cannot  attorn  to  others,  3122. 
Tenant  cannot  deny  landlord's  title, 

3132. 
Tenant  must  surrender,  when,  3121. 
Tenant,  rights  of,  3119. 
Trial  of  issue,  4816. 
Usufruct,  not  liable  to  levy,  3115. 
Warrant  to  remove  tenant,  4814. 

Landlord's  Lien. 

Rank  and  foreclosure,  2795. 
Transferee's  rights,  2798. 
Foreclosure  by  distress  warrant,  2797. 
For  supplies,  2800. 

Land  Lotteries. 

Governor  shall  keep  book  of,  141. 
Law  concerning,  3237-3242. 

Landmarks. 

Observed  in  processioning,  3246,  3247. 
How  proved,  5185. 

Lapsed  Legacies. 

Law  concerning,  3330. 
When  to  residuum,  3331. 

Lapse  of  Time. 

Considered  in  equity,  when,  3198,  3939, 
3775. 

Latent  Defects. 

Must  be  disclosed  in  a  sale,  3559. 
Master's  liability  for,  2611,  2612. 

Lateral  Support. 

What  due,  3047. 
Law. 

Equity,  ancillary  to,  3923. 
Equitable,  enforced,  4833-4840. 
Adequate  remedy  at,  no  equity  juris- 
diction, 3941. 
Due  process  of,  guaranteed,  5700, 6018, 
6030. 

Laws. 

Amending  or  repealing  Code  sections, 
5779. 

Appropriations,  5774. 

Appropriations,  yeas  and  nays  re- 
corded, 5775. 

Bills  read  three  times  on  separate  days, 
5770. 

Borrowing  money  for  State,  form  of 
laws,  5889. 
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Contracts,   shall  not  impair,  5730,  6, 

5982. 
Distribution  of,  165-171. 
Due  process  of,  guaranteed ,  5700, 6018, 

6030. 
Equal  protection  of,  6030. 
Ex  post  facto,   not  passed,  5730,  5977, 

5982. 
Force,  what  of,  how  graduated,  1,  5932. 
Foreign,  how  proved,  5232. 
General  Assembly,  power  of,   as  to, 

5784. 
General  Assembly,  how  varied,  5732. 
General  Assembly,   to  have   uniform 

operation,  5732. 
Governor,  must  see  to  execution   of, 

118,  5815. 
Ignorance  of,  excuses  no  one,  7. 
Irrevocable    grants    of    special  privi- 
leges, forbidden,  5730. 
Local  and   special,  provisions    as   to, 

5935,  5778,  314. 
Local  laws,  how  affected  by  Code,  11. 
Matter  not  expressed  in  title,  act  void, 

5771. 
Published    by  authority,  recognized, 

5210. 
Rejected  once,  how   proposed   again, 

5776. 
Retroact  in  what  cases,  may,  6. 
•  Special  privileges  irrevocable,  grants 

of  forbidden,  5730. 
Signed  how,  when  passed,  5776,  5785. 
States  and  nations,  of  other,  effect  of,  9. 
States,  of  other,  faith  and  credit  given 

to,  6002. 
Statute  of  descent,  3353-3358. 
Statute  of  frauds,  2693. 
Statute  of  limitations,  3760-3778. 
Statute  of  wills,  3253-3352. 
Taxation,  surrendering  right  of,  void, 

5796. 
Two    subject-matters,    act    shall   not 

contain,  5771. 
Unconstitutional,  to  be  declared  void, 

5733. 
United   States,   and   other   States  of, 

recognized,  5231. 
Waiver  of,  10. 
Yeas  and  nays,  when  entered,  5783. 

Law  Softools. 

Graduates  of,  admitted  to  the  bar,  4406. 

Lawyers. 

Law  concerning,  4396-4445. 


See  Attorneys  at  Law. 
Leading  Counsel. 

Law  concerning,  4424-4426,  5132. 

Leading  Questions. 

To  witnesses,  allowed,  when,  5283. 
In  interrogatories,  5668. 

Leases. 

Defined,  3114. 

What  passes  by,  3114. 

Leave  to  Sell. 

How  obtained  by  administrator,  3450. 

Lee's  Birthday. 
Holiday,  3692. 

Legacies,  3319-3339. 

Charged  on  land,  follow  it,  3067. 
To  executors,  as  compensation,  3314. 
Law  concerning,  3319-3339. 
Election  by  legatees,  4013-4015. 
Subject  to  garnishment,   when,   4734, 

4735. 
When  void,  to  heir  or  residuum,  3331. 

Legal  Representatives. 

Executors,  law  as  to,  3207-3318. 
Administrators,  law  as  to,  3359-3525. 
Heirs  may  sue  as,  when,  3357,  3427. 

Legatees. 

Admissions  go  to  impeach  will,  when, 

3296. 
Creditor's  rights   against,   3336,  3422, 

3201. 
May  sue  removed  administrator,  when, 

3406. 
Election  by,  3334,  4013-4015. 
Set-off  by,  3752. 

Legislation. 

Social  status  not  subject  of,  5715. 

Shall  limit  power  of  courts  to  punish 
for  contempt,  5717. 

Special,  when  allowed,  5732. 

Unconstitutional,  to  be  declared  void, 
5733. 

Bills  read  three  times  on  separate 
days,  5770. 

Local  and  special,  provisions  as  to, 
5778,314. 

Code,  sections,  how  amended  or  re- 
pealed, 5779. 

Restrictions  on  legislation,  5780. 
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Legislative  Department. 

Of  State,  provisions  as  to,  5744-5789. 
To    be    separate    from  other  depart- 
ments, 5720. 

Legislature. 

Law  as  to,  289-314,  5744-5789. 
See  Genex*al  Assembly. 

Legitimate  Children. 
Who  are,  2493. 
Legislature  shall  not  change  names  of, 

5780. 
How  done  by  courts,  2495,  2496. 

Legitimating  Children. 
How  done,  2494. 

Lessees. 

What  passes  to,  under  lease,  3114. 
Not  ousted  by  execution  sale,  when, 

5470. 
Of  railroads,  sued  where,   2335,   2336, 

2337. 
Liability  of,  and  lessors,  1863. 

Letter. 

Contracts  by,  3646. 
Of  credit,  charge  writer,  when,  3815. 
Admissible  in  evidence,  when,  5176. 
Failure  to  answer,  effect,  5155. 
Part  read,  balance  evidence,  5241. 

Letters  Dismissory. 

Granted  to  guardians,  when,  2567. 

Granted  executors,  when,  3316. 

How  obtained  by  administrators,  3509- 

3515. 
Obtained  by  fraud,  set  aside,  3511. 

Letters  op  Administration. 

Abate,  when  officer  is  elected  ordi- 
nary, 4229. 

Ordinary  may  grant  and  revoke, 
4232  (2). 

In  what  county  granted,  4234,  4235, 
3393. 

Eules  for  granting,  3367. 

In  special  cases,  3390-3392. 

Citation  for,  its  publication,  3394. 

Certified  copies  of,  admissible,  5213. 

Letters  op  Guardianship. 

Abate,  when  guardian  is  elected   ordi- 
nary, 4229. 
Certified  copies  of,  admissible,  5213. 


Letters  Testamentary. 

Ordinary    may     grant     and     revoke, 

4232  (2). 
Certified  copies  of,  admissible,  5213. 

Levy,  5455-5467. 

Adjournment  of  sale,  5456. 
Attachments  of,  4530-4538. 
Bond  for  titles  held,  when,  5432-5434. 
Claims  interposed  against,  4611-4622. 
Constables,  by,  4165-4168. 
Corporate  stocks,  on,  4168,  4535,  5430. 
Crops,  when  allowed  on  growing,  5425. 
Cumbersome  property,  how  levied  on, 

5455. 
Dismissal    of,    on    personalty,   effect, 

5442. 
Dismissed,    if    issue    not    made  with 

claimant,  5646. 
Equity  in  property,  on,  5432-5434. 
Exempt,  choses  in  action  are,  5353. 
Exempt,    constitutional     homestead, 

2827. 
Exempt,  future   interest   in   chattels, 

5452. 
Exempt,  statutory  homestead,  2866. 
Exempt,  tenant's  usufruct,  3115. 
Failure  of  officer  to  make,  4770. 
Fi.fas.,  of,  against  corporations,  etc., 

1894. 
Fi.fas.,  of,  against  trust  estates,  3207. 
Fi.fas.,  of,  administrators  and  execu- 
tors, 3508,  5344. 
Fi.fas.,  of,  fiduciaries    and    sureties, 

2535,  3399,  3504. 
Fi.fas.,  of,  vs.  partnerships,  5010. 
Fi.  fa.,  if  it  be  amended,  pending,  does 

not  fall,  5114. 
Form  of,  5421. 

Fraudulent,  how  punished,  5422. 
Heavy  articles,  how  levied  and  sold, 

5455. 
Hired,  how  done  on  things,  2913. 
Homestead,  on,  is  trespass,  2849,  2871. 
Homestead,  on,  what  affidavit  author- 
izes, 2850. 
Interest  of  partner,  not  allowed   on, 

2661. 
Inverse  order  of  sale,  when,  5424. 
Illegalities  to,  4736-4742. 
Land,  on,  by  constable,  allowed,  when, 

5429. 
Machinery,  how  levied   on   and   sold, 

5455. 
Notice  of,  on  lands,  5426,  5428. 
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Officers  may  amend,  5116,  5117. 
Parcels,  on  separate,  order  of,  5424. 
Payment   to  prevent,  not  voluntary, 

3723. 
Personalty,  on,   bad   without  seizure, 

5452. 
Property,  on  what  made  first,  898, 5423, 

5424. 
Railroads,  on,  2167  (11,  12),  2168. 
Return  of  officer  in  case  of  failure  to 

make,  5683. 
Sheriff's  duty,  as  to,  4380. 
Tax  executions,  under,  898. 
See   Public  Sales,  Executions,  Liens, 

Illegalities. 

Levy  and  Sale,  5455-5467. 

Lex  Fori  and  Lex  Loci. 

Lex  loci  governs,  when,  8. 

Lex  fori  governs,  when,  8. 

Interest,  how  governed  by,  2880. 

As  to  marriage,  2424. 

As  to  disability  of  parties  to  contract, 

3655. 
See  Foreign  Assignment,  etc. 

Liability  op    Stockholders,    1888,    1856, 
1911. 

Libel,  3832-3842. 

Definition  of,  3832. 

Malice,  when  inferred  in,  3833. 

Malice  may  be  denied  by  proof,  3833. 

What  is  publication  of,  3834. 

Truth  will  justify,  3839. 

Privileged  communications,  3836,3842, 
3840. 

Malicious  use  of  privilege,  inexcusa- 
ble, 3841. 

Action  for,  when  to  be  brought,  3900. 

Truth  may  go  in  evidence,  5723. 

Law  and  fact  of,  determined  by  jury, 
5723. 

Newspaper  libel,  3835,  3836. 

Libel  and  Slander. 

Libel,  law  concerning,  3832-3841. 
Liberty. 

Taken  only  by  law,  5700,  6030,  6018. 

Of  conscience,  allowed,  5709,  5710. 

Of  the  press,  declared,  5712. 

Of  speech,  guaranteed,  5712. 

License. 

When  revocable,  3069. 
When  an  easement,  3069. 


Liens,  2787-2826. 

Acceptors,  2819,  3686. 
Administrator's    sale    divests    liens, 

3453. 
Annuity  is,  3067. 
Assignable  in  writing,  2822. 
Appeal,  judgment  as  in,  when,  2817. 
Attachments,  lien  of  judgments    in, 

4575,  4578. 
Attorneys  at  law,  2814,  2818. 
Attorneys  at  law  in  claim  cases,  2824. 
Award,  lien  of,  4502. 
Bailee  for  hire  of  labor,  lien  of,  2918. 
Boarding-house    keepers,    2810,   2818, 

2940. 
Carriers,  lien  of,  2801,  2818,  2287,  2289. 
Contractors,  liens  of,  2801,  2804. 
Corporations,   lien   of,   how  enforced, 

2819. 
Corporations,  by  by-laws,  2825. 
Corporations,  under  charters,  2789. 
Corporations,  making  machinery ,  2801, 

2804. 
Costs,  lien  of  State,  2788. 
Decrees,  lien  of,  2788,  4859. 
Depositaries,  2928,  2813,  2818. 
Dower,  paramount  to,  4694. 
Election   between,   compelled,  when, 

2691. 
Enumerated  and  established,  2787. 
Factors,  2819,  2929. 
Foreclosure  of,  on  realty,  2815. 
Foreclosure  of,  on    personalty,   2816, 

2820. 
Foreclosure  of,  before  county   judge, 

4208. 
Fraudulent,  created,  attachment  may 

issue,  4544. 
Governor  may  remove,  when,  130. 
Guardian    cannot    create,   on    ward's 

estate,  2555. 
Innkeepers,  2810,  2940,  2818. 
Injunction  for  creditor  with,  4918. 
Judgment  on  bond  as  in  appeal  cases, 

2817. 
Judgment,  liens  by,  2788. 
Judgment,    for    purchase-money    of 

land,  2788,  5433. 
Judgment,    as    against    attachments, 

4575,  4578. 
Judgment  on   property,   removed  and 

returned,  5357. 
Judgment    on    property    transferred, 

5355,  5356. 
Judgment  against  road-hands,  550. 
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Judgment  on  future  interest  in  chat- 
tels, 5452. 
Judgment,  lien    of,  generally,    5349- 

5358. 
Judgment  in  justice's  court,  4157. 
Laborers',  general  rank  of,  2792. 
Laborers',  special  rank  of,  2793. 
Laborers',  arise,  when,  2794. 
Laborers',    exist    against  purchasers, 

when,  2794. 
Laborers',  rank    among    each    other, 

how,  2794. 
Laborers',  about  steam-mills,  2808. 
Laborers' ,  bailee  for  hire  of  labor,  2918. 
Landlords',  special,  for  rent,  2795. 
Landlords',  rank  of,  2795. 
Landlords' ,  for  supplies,  etc. ,  2800, 3126. 
Landlords',  for  supplies,  conditions  of, 

2800. 
Landlords'  general  lien,  3125,  2795. 
Legacy  is,  when,  3067. 
Livery-stable  keeper,  2943,  2818,  2810. 
Machinists,  lien  of,  2801,  2804. 
Material-men,  lien  of,  2801,  2804. 
Manufacturers    of    machinery,    2801, 

2804. 
Mechanics',  contractors',  etc.,  2801. 
Mechanics',  how  created  and  declared, 

2804. 
Mechanics',    on    personalty,    special, 

2805t 
Mills,  of  proprietors  of  planing,  etc., 

2807. 
Mills,   of  laborers  about  steam-mills, 

etc.,  2808. 
Mills,  of  persons   furnishing  timber, 

logs,  etc.,  to,  2809. 
Mortgages,  lien  of,  2788,  2723. 
On  own  property,  3107. 
Owner  to  reserve  twenty-five  per  cent., 

2801. 
Partner's  interest,  lien  of  garnishing 

creditor,  2661. 
Payment  applied  to  oldest,  when,  3722. 
Pawnees,  2812,  2818,  2958. 
Personalty,  foreclosure  of,  on,  2816. 
Prefer  creditor,  debtor  may,  by,  2697.. 
Priority  of,  generally,  2821,  2787,  5349. 
Purchase-money    of  land,  2788,  5432, 

5433,  4538. 
Railroad  contractors,  2801,  2804. 
Railroad  employees,  2329,  2331,  2787. 
Reserve  twenty-five  per  cent,  of  con- 
tract, 2801,  2802. 
Receiver  for  creditor  with,  4918. 
Receiver's  sale  divests  what,  4911. 


Rent  in  kind,  free  from,  3127. 

Recorded,  when,  2779. 

Realty,  foreclosure  of,  on,  2815. 

Rules  absolute,  2826,  4778. 

Sale  to  secure  debts,  liens  in  cases  of, 

5432,  2775. 
Steamboats,  lien  on,  exists,  when,  2806. 
Taxes,  rank  of,  2791,  883. 
Trover,  lien  of  judgment  in,  3920. 
Trustees     cannot     create,     on     trust 

estate,  3186. 
Trustees,  lien  on  estate  of,  for  trust 

funds,  2790,  3189. 
Vendor's,  recognized,  when,  2788. 
Vendor's  equitable,  abolished,  2823. 

Life. 

Presumption  of  continuance,  5154. 
Value  of,  recovered,  3829. 

Life-boats. 

Hotels  to  keep,  2942. 

Life-estates. 

Law  governing,  3087,  3097. 
Apportionment  of  charge  on,  3992. 
See  Estates  for  Life. 

LiFE-INSURANCE . 

Law  regulating,  2114,  2119. 

LiFE-INSURANCE  COMPANIES. 

Deposits  and  reports  required  of,  5791, 
5793. 

Life-saving  Appliances. 

On  beach,  2942. 
Light  and  Air. 

No  prescription  for,  3046. 

Limitation   of   Actions,   3760-3792,   3898- 
3901. 

Absence  from  State,  effect  of,  3783. 
Administrator  may  pay  debts  barred, 

3433. 
Administrator  discharged,  suits 

against,  3510. 
Bills  for  new  trial,  for,  3770. 
Bills  of  review,  for,  3770,  4862. 
Bonds  and  specialties,  on,  3765. 
Certiorari,  for,  3771,  4642. 
Contracts,  on  all  other,  3774. 
Damages  to  realty,  for,  3898. 
Debt  barred,  security  recovered,  2735. 
Disability,  effect  of,  3780. 
Disabilities  and  exceptions,  3901. 
Disability,  suspended  during,  3780. 
Disabled  persons,  rights  of,  3779. 
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Discharged  administrator,  suits 

against,  3580. 
Domestic  judgments,  on,  3761,  3762. 
Equity,  apply  to  courts  of,  3775. 
Equity,  other  limitations  in,  3775,  3198, 

3939. 
Executors,  and  other  trustees,  3772. 
Foreign  judgments,  on,  3760. 
Fraud  undiscovered,  in  cases  of,  3785. 
Guardian,    opening    settlement  with, 

2565. 
Informers,  forfeitures,  etc.,  by,  3776. 
Joint  rights  of  action,  in  cases  of,  3784. 
Judgments  against,  transferred  prop- 
erty of,  5355,  5356. 
Judgments,  domestic,  on,  3761,  3762. 
Judgments,  foreign,  on,  3760. 
Judgments,  to  set  aside,  3764. 
Justices  of  the  peace,  against,  4057. 
Libel  and  slander,  for,  3900. 
Liens,  as  to  foreclosure  of,  2816. 
New  promise  by    partner,    effect   of, 

3791. 
New  promise  by  joint  debtor,  3792. 
New  promise,  credit  on  note  is,  when, 

3789. 
New  promise,  effect  of,  3790. 
New  promise,  how  affected  by,  3788. 
New  promise,  such,  must  be  made  in 

writing,' 3788,  2693. 
Nonsuit  or  dismissal,  in  cases  of,  3786. 
Open  accounts,  on,  3768,  3769. 
Personalty,  for  injuries  to,  3899. 
Person,  for  injuries  to,  3900. 
Prescription,  as  affected  by,  3583,  3598. 
Promissory  notes,  etc.,  on,  3767. 
Realty,  damage  to,  3898. 
Set-off,  apply  to,  5089. 
Set-off,  as  to,  where  case  is  dismissed, 

3787. 
Stale  demands  in  equity,  3775,  3939. 
State,  for  and  against,  3777. 
Statutory  rights,  etc.,  3766. 
Subsisting  trusts,  when   affected  by, 

3198. 
Transferred    property,    of    judgment 

against,  5355,  5356. 
Trustee  barred ,  bars  beneficiaries,  3773. 
Trust  property  sold,  to  recover,  3778. 
Trusts,  does  not  apply  to,  3198. 
Undiscovered  fraud,  in  cases  of,  3785. 
Unrepresented  estates,  suspended  as 

to,  3781,  3782. 
Writs  of  error  for,  5539,  5541. 


Limitation  of  Estates. 

Fee  may  be  limited  on  fee,  when,  3082. 
Technical    words  of    limitation,   how 

held,  3084. 
Estates  tail,  how  construed  here,  3085. 
Remote    limitations,    how  construed, 

3086. 
On  marriage,  void,  when,  3108. 
Perpetuities  forbidden,  3102. 

Limited  Partnerships,  2662-2685. 

By  whom,  and  for  what  formed,  2662. 

For  banking  and  insurance,  not  al- 
lowed, 2662. 

How  made  up  and  constituted,  2663. 

Business  of,  by  whom  transacted,  2664. 

Certificate  of  formation  of,  2665. 

Specifications  of  certificate,  2666. 

Certificate,  how  acknowledged,  2667. 

Certificate,  where  filed  and  recorded, 
2667. 

Affidavit  of  general  partners  to  be 
filed,  2668. 

Contents  of  such  affidavit,  2668. 

Not  formed,  without  certificate  and 
affidavit,  2669. 

Partners,  how  liable  without  certifi- 
cate and  affidavit,  2669. 

How  published,  2670. 

Evidence  of  publication,  how  filed, 
2671. 

Renewal  of,  how  effected,  2672. 

Changes,  work  dissolution,  2673. 

Firm  name,  and  how  composed,  2674. 

Suits  for  and  against,  how  brought, 
2675. 

Capital  stock  of,  not  to  be  withdrawn, 
2677. 

Capital  stock  not  to  be  diminished, 
2677. 

Profits  to  be  restored  to  partner,  when, 
2678. 

Privileges  and  liabilities  of  special 
partners,  2676. 

Liability  of  general  partners,  2679. 

Liability  of  partners  guilty  of  fraud, 
2680. 

Assignments  of,  void  as  against  cred- 
itors, when,  2681. 

Assignments  by  partners,  void,  when, 
2682. 

Special  partner  liable  generally, 
when,  2683. 

Special  partner  postponed,  when,  2684. 

Dissolution  of,  how  effected,  2685. 
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Lineal  Heirs. 

On    which    of    two  innocent  persons, 

Mean  "children,"  when,  3084. 

3940. 
See  Risk. 

Liquidated  Damages. 

What  are,  2993,  3794. 

Lost  Papers,  4743-4759. 

Penalties  in  bonds  are  not,  3795. 

Copy  deeds  may  be  established,  3611. 
Equity  will  decree  payment  of,  when, 

Liquidated  Demands. 

3969. 

Bear  interest,  2883. 

Office  papers  established  at  once,  4743. 

What  are,  2883. 

Papers  sued   are  office   papers,  when, 

Share  in  distribution  of  estates, 

how, 

4744. 

3424. 

How  established,  4745. 

Debts  divisible  into,  to  give  jur 

isdic- 

Continuance,  4746. 

tion,  4069. 

Rule  absolute  granted,  when,  4747. 

Lis  Pendens. 

Certified  copy,  4748. 

Suits  on,  allowed,  when,  4750,  4749. 

Notice,  when  and  how,  3936. 

Oyer,  not  demandable,  4751. 

Livery-  stable  Keepers. 

Alias  fi.  fa.  for  one  lost,  4752. 

Lien  in  favor  of,  2820,  2787,  2810, 

2943. 

Established   in   justice's   court,  4753- 

Liability  and  duty  of,  2943. 

4756,4082(9). 
Alias  fi.  fas.  in  justice's  court,  4755. 

Live  Stock. 

Defenses,  by  whom,  4756. 

As  freight,  2313-2315. 

Establishment    of,    before     ordinary, 

Liability  of  railroads  as  to,  2247-2262. 

4757,  4758. 

Lien  to  owner  of  stallions,  etc. ,  2811. 

Secondary  evidence  of,  5219,  5673. 

Cattle-guards,  2243-2246. 

Agreement  of  parties  or  counsel,  proof 

Carriers  to  receive,  2313. 

of,  5652. 

Lien  for  killing,  2331. 

Deeds,  rerecorded,  3619. 

Insurance  companies,  2069. 

Copies  of,  admissible,  when,  5223. 
Public  records  lost,  how  established, 

Loan  and  Building  Association. 

5223-5230. 

Mortgages,  how  foreclosed  by,  2392. 

Lost  Property. 

Loans,  2944-2954. 

For  consumption,  2944. 

Finder  of,  as  bailee,  2922,  2927. 

For  use,  2945. 

Lumber  Cars. 

For  whose  benefit,  2946. 

Diligence  of  borrower,  2947. 

How  weighed,  2311. 

Borrower  has  no  title  to,  2948. 

Lumbermen. 

Borrower  may  sue,  for  what,  2948. 

Not  transferable,  2949. 

Lien  in  favor  of,  2809. 

Borrower's  interest  not  subject  of  levy, 

Lunatics,   Idiots,   and    Insane    Persons, 

2949. 

2570-2587. 

Revocable,  when,  2950. 

Appeal  from  return  of  committee,  2575. 

Expenses  of,  paid  by  whom,  2951. 

Application,  notice  of,  2573. 

Increase  of,  belongs  to  lender,  2952. 

Application,  second,  how  allowed,  2576. 

How  to  be  used,  2953. 

Asylum -for,  law  of,  1409-1451. 

How  affected  by  death  of  parties, 

2954. 

Civil  rights  of,  1812. 

"Lend"  construed  "give,"  when, 

3322. 

Commit    to   asylum,   proceedings    to, 

Lobbying. 

2573. 

A  crime,  5727. 

Confined  at  instance  of  others,  when, 

Lobby  contracts,  void,  3668. 

2582. 
Confined  by  guardian,  when,  2581. 

Loss. 

Contracts  of,  bind,  when,  3652. 

Falls  on  owner,  3543. 

Domicile  of,  1828. 

Falls  on  owner  in  conditional  sale 

3543. 

Examination  and  return,  2573. 
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Expenses   of    proceedings,   how   paid, 

2583. 
Guardian  for,  proceedings  to  appoint, 

2573. 
Guardian,  confined  by,  when,  2581. 
Guardian  for,  wife  preferred  as,  2572. 
Guardians  for,  oath  and  bond  of,  2571. 
Guardians  for,  how  appointed,  2570. 
Guardians  for,  powers  and  duties  of, 

2571. 
Guardians  of,  law  governing,  2580. 
Guardianship  of,  how  revoked,  2578. 
Include  all  of  unsound  mind,  5. 
Incompetent  as  witnesses,  5273. 
Issue  on  motion  to  revoke  letters,  how 

tried,  2579. 
Jurisdiction  of  ordinary  over  estates 

of,  4232. 
Liability  of  persons  who  abandon,  444. 
Limitations  not  affected  by,  3779,  3780. 
Ordinary,  action  of,  on  return,  2574. 
Ordinary,  jurisdiction  of,  over  estates 

of,  4232. 
Pass    over    W.    &    A.    Railroad,   free, 

1066. 
Prescription  does  not  run  against,  3593. 
Proceedings   to  appoint  guardian  for, 

2573. 
Proceedings  to  commit  to  asylum,  2573. 
Second  application,  how  allowed,  2576. 
Trust  estates  may  be  created  for,  3149. 
W.    &   A.    Railroad,   pass    over,    free, 

1066. 
Wife  preferred  as  guardian  for,  2572. 
Wills,  can  make,  when  lucid,  3266. 
Witness,  attendance  of,  how  secured, 

2577. 
Witness,  incompetent  as,  5273. 

Machinery. 

Master    to    furnish     reasonably    safe, 

2611. 
Is  not  realty,  when,  3049. 

Machinists. 

Liens  in  favor  of,  2787,  2801,  2804. 

Maintenance. 

Contracts  of,  void,  3668. 

Between  parent  and  child,  2501,  2502. 

Majority. 

Of    members   of    either  house  makes 

quorum,  5752. 
Of  members  of  each  house  necessary 

to  pass  act,  5777. 


Two-thirds  necessary  to  consider  re- 
jected bill,  5776. 
May  exercise  joint  authority,  4  (5). 
Of  partners,  control,  2646. 

Maker  and  Indorser. 

Suits  against,  in  justices'  courts,  4078, 

4115. 
Suits  against,  in  superior  court,  5012. 
Venue  of  suits  against,  4953,  5873. 

Making  Parties. 

When  and  how  done,  5016-5034. 
Malice. 

Existence  of,  may  be  rebutted  in  slan- 
der, 3833. 
How  inferred  in  malicious  prosecution, 
3848. 

Malicious  Arrest. 

Definition  of,  3854,  3857. 

Malice  consists  in  what,  3855. 

Want  of  probable  cause  in,  3844,  3848, 

3856. 
Arrest  of  exempted  person,  3857. 

Malicious  Prosecution. 

Gives  right  of  action,  3843. 

Want  of  probable  cause  exists,  when, 
3844. 

Evidence  before  grand  jury,  admissi- 
ble in,  3845. 

Grand  jurors  exempt  from  suit  for, 
3846. 

Measure  of  damages  in  cases  of,  3847. 

Malice,  inferred  from  what,  3848. 

What  is  a  prosecution,  3849. 

Prosecution  must  end  before  suit  for, 
3850. 

Malpractice. 

In  surgery  or  medicine,  a  tort,  when, 
3831. 

Mandamus. 

Judges  of  superior  court  may  grant, 

4321(1). 
Lies,  when,  4867,  4868. 
Does  not  lie  as  private  remedy,  4868. 
Not  granted,  when,  4870. 
Granted  in  vacation,  4876. 
Does  not  lie  to  the  Governor,  4877. 
Lies  against  all  other  officers,  4877. 
Issues  of  fact  in,  how  tried,  4876. 
To  compel  judge  to  certify    writ  of 

error,  5546,  5623. 
Against  clerk,  etc.,  in  default,  5554. 
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Cases  of,  how  taken  to  the   Supreme 

Court,  5540. 
Against  corporation,  when,  4869. 

Mandatory  Injunction. 
Cannot  issue,  4922. 

Mania.     See  Lunacy,  Wills. 

Manufacturing  Companies. 

Incorporation  of,  2350,  5780. 
Liens  in  favor  of,  2801. 
Hours  of  labor  in,  2615-2620. 
Fire-escapes,  2622. 
Seats  in,  2621. 

Marine  Insurance. 

Law  regulating,  2120-2131. 
Right  of  owner  in  case  of  fire,  2132, 
2133. 

Market  Overt. 

None  in  Georgia,  3538. 

Market  Value. 

How  proved,  5286. 

Marriage,  2410-2472. 

Acts  in  restraint  of,  void,  2410. 
Administratrix,  of,  effect  of,  3368. 
Adultery,  how  proved  in  suits  for,  3869. 
Agreement  in  consideration  of,  must 

be  in  writing,  2693. 
Bans,  how  certified,  2418. 
Breach  of  promise,  witness  in  suit  for, 

5272. 
Color,   of  persons  of,   who  may  cele- 
brate, 1822. 
Consent  to,  must  be  free,  2414. 
Contracts  to  trammel  or  force,  void, 

2415. 
Debt  released  by  marriage  of  parties, 

when,  3716. 
Degrees,  prohibited,  2413. 
Drunkenness  voids,  when,  2414. 
Executrix  de  son  tort,  of,  effect,  3312. 
Female    partner,    of,    dissolves    firm, 

2633. 
Forfeiture    by    ordinary   for    default, 

2419. 

Issue  of  void  marriages,  2416. 
Jewish  marriages,  2421. 
License,  how  granted,  2417. 
License  refused,  when,  2419. 
License,  to  whom  directed,  2417. 
Limitations  over  on,  void,  when,  3108. 
Other  States,  in,  good  here,  2424. 


Parties,  of,  releases  a  debt,  when,  3716. 

Partner,  of,  female,  dissolves  firm, 
2633. 

Persons  of  color,  of,  who  may  cele- 
brate, 1822. 

Prohibited  degrees,  2413. 

Proved,  how,  5177. 

Proved,  h<5w,  in  suits  for  adultery, 
3869. 

Restraint  of,  acts  in,  void,  2410. 

Revokes  will,  when,  3347. 

States,  in  other,  good  here,  2424. 

State,  out  of,  cannot  evade  law,  2424. 

Valid,  though  celebrator  be  unauthor- 
ized, 2423. 

Valid  marriages,  essentials  of,  2411. 

Valuable  consideration,  is  a,  2487. 

Void,  between  whites  and  blacks,  2422. 

Void  marriages,  2416. 

Void  marriages,  issue  of,  2416. 

Voids,  drunkenness,  when,  2414. 

Who  may  contract,  2412. 

Will,  revokes,  when,  3347. 

Marriage    Contracts    and   Settlements, 

2480-2492. 
May  be  enforced  in  equity,  2480. 
Perfect  agreements,  are  not,  2480. 
When  they  may  be  executed,  2481. 
Shall  be  liberally  construed,  2482. 
Rights  of    purchasers  and    creditors, 

2480,  2481. 
Record  of,  in  three  months,  2483. 
Effect  of  failure  to  record,  2483. 
Wife  may  compel  record  of,  2484. 
Trustees  of,  how  appointed,  etc.,  2485, 

3164. 
In  favor  of  whom  executed,  2486. 
Wife  stands  as  purchaser  in,  2487. 
When  valid,  2488. 
Limitations  on  wife's  power,  2488. 
Wife  cannot  be  surety   for    husband. 

2488. 
She  may  not  assume  husband's  debts, 

2488. 
She  cannot  sell  to  pay  such  debts,  2488. 
Minority    does    not    invalidate,    2489, 

3651. 
Sale  to  husband  or  trustee,  2490,  3188. 

Married  Women,  2473-2492. 

Acquisitions  of,  remain  theirs,  2476. 

Administratrix  of  husband,  wife  ap- 
pointed, 3367. 

Administratrix,  marriage  of,  effect, 
3368,  3369,  3367. 
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Adultery  with,  husband  sues  for,  3869. 

Agency  for  husband,  2477-2479. 

Agency  for  other  persons,  3001. 

Alimony,  law  as  to,  2457-2468. 

Communications  with  husband,  sacred, 
5198. 

Consent  of  wife  to  tort  not  bind  hus- 
band, 3893. 

Contracts  of,  3647,  2492. 

Debts  of  husband,  cannot  sell  to  pay, 
2488. 

Deeds  of,  how  attested,  3622. 

Divorce,  law  as  to,  2425-2455. 

Domicile  of,  1826. 

Dower,  law  as  to,  4687-4696,  3367. 

Executrix,  3368,  3369. 

Executrix  de  son  tort,  3312. 

Habeas  corpus,  2453. 

Harboring,  suit  by  husband  for,  3868. 

Heirs  of  husband,  are,  when,  3354,  3355. 

Heir  of  wife,  husband  is,  when,  3355. 

Homestead,  may  apply  for,  2843. 

Homicide  of  husband,  may  sue  for, 
3828. 

Marriage,  law  as  to,  2410-2424. 

Marriage  contracts,  etc.,  2480-2487, 
2693(3). 

Necessaries,  husband,  when  liable, 
2477,  2478. 

Parties  to  suits  in  equity,  how,  4843. 

Property  of,  remains  theirs,  2474,  5790. 

Sale  to  husband  or  trustee,  when  good, 
2488,  3188. 

Separate  estate  remains  hers,  2474, 
5790. 

Separate  estate,  restrictions  on,  2488. 

Surety,  wife  cannot  be,  2488. 

Torts  to,  suits  for,  2475,  3816. 

Torts  to,  consent  of,  does  not  bind 
husband,  3893. 

Torts  of,  husband  liable  for,  3817. 

Trustees  of,  how  appointed  and  re- 
moved, 2485,  3164. 

Trust  estate,  wife  may  bind,  for  debts, 
3187. 

Witness,  incompetent,  when,  5272. 

Marrying  Without  License. 

f 

Penalty  on  ministers,  etc.,  for,  2420. 
Marshaling  Assets. 

Bill  for,  entertained  when,  4001,  3999. 
Creditors  made  to  elect  in,  when,  4002. 
Creditors'  bills  allowed,  4003. 


Masonic  Societies. 

Rights,   powers,    incorporation,    2356, 
2357. 

Mason's  Lien. 

Lien  of,  2801. 
Master  and  Apprentice. 

Jurisdiction   of  ordinary   as  to,   2605, 
4232. 

Law  as  to,  2598.    . 

Master  and  Servant,  2598-2625. 

Servants  under  indentures,  law  as  to, 

2598-2609. 
Master  may  sue  for  torts  to  servant, 

3816. 
Master    liable    for    torts    of    servant, 

when,  3817. 
Reciprocal  obligations,  2610-2614. 
Duty  of  master,  2611. 
Duty  of  servant,  2612. 
Wages,  when  due,  2614. 
Term  of  service,  2614. 
Contracts    exempting   from    liability, 

2613. 
Liability  of  master,  2610,  2611,  2612. 
Fellow-servant,  2610,  3030. 
Hours  of  labor,  2615-2620. 
Blacklisting  prohibited,  1873. 

Master  in  Equity. 

Abolished,  4581. 
Material-men. 

Liens  in  favor  of,  2787,  2804,  2801. 
Maxims  in  Equity,  3923-3943. 
Measure  op  Damages. 

In  suits  on  official  bonds,  264. 

On  bonds  with  penalties,  3795. 

For  breach  of  warranty,  3804. 

For  breach  of  bond  for  titles,  3805. 

In  malicious  prosecution,  3847. 

For  breach  of  contracts,  3793-3803. 

For  torts  generally,  3905-3916. 

In  trover, 3917. 

On  forthcoming  bonds,  5438. 

Mechanics. 

Liens  of,  law  as  to,  2787,  2805,  2801. 
Wages  of,  exempt  from  garnishment, 

when,  4732. 
Accounts  of,  bear  interest,  2885. 

Members  of  General  Assembly. 

Returns  of  election,  made  to  secretary 
of  State,  5743. 
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Elected  for  two  years,  5749. 

Elections  take  place,  when,  5750. 

Quorum,  when  not  present,  5752. 

Oath  of,  5753,  293. 

Ineligible  to  what  offices,  5754. 

Who  are  eligible  to  seats  in,  5754. 

Removal  from  county  or  district  va- 
cates seat,  5755. 

Each  house  judges  of  election  of  mem- 
bers, 5764. 

Each  house  may  punish  for  miscon- 
duct, 5764. 

Privilege  of,  from  arrest,  5766. 

Privilege  of,  in  debate,  5766. 

One-fifth  may  have  yeas  and  nays  en- 
tered, 5769. 

Majority  of  each  house  necessary  to 
pass  act,  5777. 

Compensation  of,  5788,  309-312. 

Shall  not  profit  from  public  funds, 
5896: 

See  General  Assembly. 

Members  of  House    op    Representatives 
(State). 

How  apportioned,  5747,  5748. 
Returns  of  election,  how  made,  5743. 
Term  of  office  of,  5749. 
Election  takes  place,  when,  5750. 
Quorum,  when  not  present,  5752. 
Oath  of,  293,  5753. 
Qualifications  of,  5761. 
Elect  speaker  viva  voce,  294,  5762. 
Have  sole  power  to  impeach,  5763. 
Majority  necessary  to  pass  act,  5777. 
Compensation  of,  309-312,  5888. 
See  House  of  Representatives. 

Members  op  Senate  (State). 

Senatorial  districts  laid  down,  5745. 

Elected,  when,  5750. 

Term  of  office,  5749. 

Election  returns,  made  to  whom,  5743. 

Quorum,  when  not  present,  5752. 

Oath  of,  5753,  293. 

Compensation  of,  309-312,  5889. 

Qualifications  of,  5756. 

Elect  president  viva  voce,  5757,  294. 

Majority  necessary  to  pass  act,  5777. 

See  Senate. 

Memoranda. 

Witness  may  refresh  memory  by,  5284. 

Merchants. 

Accounts  of,  bear  interest,  2885, 
3424(8). 


Books  of,  admitted  in  evidence,  when, 
5182. 

Merger. 

Of  estates,  occurs,  when,  3106. 

Lien  on  one's  property,  3107. 

Of  parol  negotiations  in  writings,  3675, 

5166,  5201. 
See  Res  A djudicata,  Discharge. 

Merits. 

Plea  to  the,  5049. 

Judgment  not  in  merits,  no  bar,  5095. 

Mesne  Profits. 

Improvements  set  off  against,   when, 

3753,  5087. 
How  recovered  in  ejectment,  4997. 
Separate  suit  for,  not  allowed,  4998. 
Wai*rantor,  how  vouched,  3617,   5234, 
5001. 

Mileage. 

Of  members  of  General  Assembly,  5788. 
Militia  District. 

Court-house  for,  4109. 
Mill-dams. 

Nuisances  by,  4760. 

Use  of  running  water,  owner's  right, 
3057,  3879. 

Mingling  Goods. 

By  agents,  effect  of,  3020. 
Who  loses  in  case  of,  3990. 

Mining. 

Miners  may  divert  streams,  652. 
Damages  for  diverting,  how  assessed, 

652. 
Privileges  incident  to,  653. 
Privileges,  how  obtained,  654. 
Lessee  of  mine  deemed  owner,  657. 
Draining  privileges,  how  obtained,  655, 

656. 
Stocks  in  mining  companies,  character 

of,  3070. 
Tenant  in  common  not  entitled  to  do, 

3144. 
Mining  interest  passes,  when,  in  lease, 

3114. 

Mining  Companies. 

Right  of  way  of,  law  regulating,  652. 

May  divert  streams,  how,  652. 

May  control  water-power,  how,  653- 

657. 
Drainage,  how  obtained  by,  655,  656. 
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Tax  returns  of,  816,  817,  818. 
Character  of  stock  in,  3070. 

Minors. 

Civil  disability  of,  1811. 

Domicile  of,  1826,  1827. 

May  make  marriage  settlements,  2489. 

Who  are,  2500. 

Free  from  parental  control,  when,  2502. 

Guardians   for,  law  as   to,   2512-2597, 

4987. 
Bound  out,  when,  2542,  2605. 
Trust  estates  may  be  created  for,  3149. 
Left  by  transient  persons,  support  of, 

444. 
Under    fourteen,  cannot    make    will, 

3265. 
Executors  may  be  appointed,  3308. 
Administrators  may  expend  for,  when, 

3431. 
Who  accept  gift  for,  3565. 
Gifts  by  those  lately  minors,  3572. 
Deed  of,  voidable,  how,  3604. 
Of  decedent,  support  for  year,  3465- 

3470. 
Right  of,  against  resigning  adminis- 
trator, 3515. 
Contracts,  law  as  to,  3648-3651. 
Plea  of  infancy,  3649,  3893,  3904. 
Limitations  affect,  how,  3779,  3780. 
Prescription  affects,  how,  3593. 
Suits  by,  not  void,  4947. 
Appear  in  equity,  how,  4866,  4843, 4987. 
How  served  with  process,  4987. 
Competency  of,  as  witnesses,  5273. 
Torts  to,  and  by,  3816,  3817,  3893,  3904. 
Bond  of  next  friend,  2538,  5681,  5696. 
Civil   action  for  furnishing  liquor  to, 

3871. 
Civil  action  for  gaming  with,  3872. 
See  Parent  and  Child,  Guardian  and 

Ward. 

Minutes. 

Of  courts,  to  be  read  and  signed,  4049. 
May  be  amended,  when  and  how,  5118, 

5119. 
Of  courts  of  ordinary,  4258, 4266. 
Double  set  of,  when,  4336,  4360(3). 

Miscegenation. 

Prohibited,  2422. 

Misjoinder. 

Of  actions,  4938,  4946,  5048. 

Ex  delicto  and  ex  contractu,  4944. 

See  Circuity,  Multiplicity,  Joinder. 


Misnomer. 

In  pleading,  amendable  at  once,  5102. 

Misrepresentations. 

Bind  officer  personally,  5449. 

Are  fraudulent,  when,  3533,  4026. 

Give  action,  when,  3814. 

To  obtain  credit  for  another,  must  be 

written,  3815. 
Of  agent,  bind  principal,  when,  3026, 

3029. 
Estoppel  by,  when  acted  on,  5150. 
Voids  composition,  2692. 

Mistake. 

Payments  to  agents  by,  recoverable, 

when,  3036. 
Payment    by  agent    by,  recoverable, 

3036. 
Wills  executed  under,  how  far  void, 

3262. 
Annuls  a  sale,  when,  3535. 
In  consideration  of  contract,  3660. 
Of  law,  vitiates  award,  4483. 
Equity  relieves  against,  when,  3973- 

3988. 
In  executions,  amendable,  5115. 
Of  clerks,  etc.,  amendable,  5125. 
Cancel  for  mistake  of  one,  when,  3982. 

Mistrial. 

For  misconduct  of  counsel,  4419. 

Mitigation  op  Damages. 

Subsequent  earnings  in,  3017. 
Plaintiff  bound  to  lessen  damages,  3802. 

Money. 

Liens  for,  furnished   to  make  crops, 

2800. 
Homesteads  in,  how  set  apart,  2841. 
Bona  fide  purchaser  of,  gets  title,  3538. 
Tender  in,  how  made,  3728. 
Gift  of,  from  specified  fund,  general 

legacy,  3326. 

Money,  Bills  Appropriating. 

General  appropriation  bill,  to  contain 

what,  5772. 
Originate  in  House  of  Representatives, 

5773. 
Yeas  and  nays  must  be  recorded  on, 

5775. 
Money  not  drawn  from  treasury  except 

by,  5774. 
Statement  of,  to  be  published,  5774. 
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Money  Rules. 

Foreclosure  of,  on  personalty,  2753. 

Practice  in  such  cases,  4776,  4769-4782. 

Foreclosure    proceedings,     purchaser 

Parties,  when  fund  raised  by  creditors' 

from  mortgagor  after,  bound,  2736. 

bill,  4845. 

Fi.  fa.  may  claim  money,  when,  2758. 

Inverse  order  of  sale,  when,  5424. 

Form,  and  formal  execution  of,  2724. 

Guardian  cannot  give,  2555. 

Monopoly. 

Contracts    for,  not  authorized,  5800, 

Illegality  to  fi.  fa.,  2765. 

Indemnify  sureties,  to,  2733,  2983,  2994. 

5730,  3668. 

Installments,  debt  due  by,  foreclosure, 

Monuments. 

2739. 

Proof  of  inscriptions  on,  5170. 
For  deceased,  administrator  may  pro- 
vide, 3424(2). 

Issue,  how  tried,  2749. 

Judgment  and  sale  of  property ,  2750. 

Justice  and  constables,  fees  of,  2764. 

Justice  of  peace,  foreclosure  before, 

"More  or  Less." 

when,  2760. 

What  covered  by,  3542. 

Levy  and  sale,  2757,  2761. 

Lien  of,  confirmed,  2787,  2788. 

Mortgages,  2723-2770. 

Lien  only  created  by,  2723. 

Aliens  may  receive  and  enforce,  1818. 

Mortgagee  may  claim  proceeds  of  sale, 

Apportionment  of,  in  equity,  3992. 

when,  2741. 

Barred     debt,    mortgage    foreclosed, 

Order  of  sale,  how  contested,  2750. 

2735. 

Pass  no  title,  but  are  security  for  debt, 

Cancellation  of,  2737. 

2723. 

Contest,  by  creditors,  2769. 

Personalty,  on,  county  judge  may  fore- 

Conditional sales,  how  made  and  re- 

close, 2753,  4208. 

corded,  2776. 

Personalty,  foreclosure  on,  2753. 

Deed,  shown  to  be,  when,  2725. 

Powers  of  sale  in,  3003. 

Debt  due  by  installments,  foreclosure 

Probated  for  record,  how,  2731. 

for,  2739. 

Preferences  by,  2697. 

Defective  record,  effect  of,  2729. 

Preferred  creditor,  may  be   given  to, 

Defenses     against     foreclosure,    2746, 

2697. 

2762. 

Proceedings,  purchaser  from  mortga- 

Dower, inferior  to  what,  4688. 

gor  after  foreclosure,  bound,  2736. 

Embrace,  what  they  may,  2723. 

Proceedings  thereon,  2766. 

Equal  dates,  proceeds  of,  how  distrib- 

Proceeds of  sale,  mortgagee  may  claim, 

uted,  2740. 

when,  2741. 

Equitable,  none,  by  deposit  of  title- 

Proceeds,  sale,  and  disposition  of,  2751, 

deeds,  2956. 

2752,  2767. 

Equity,  in,  foreclosure  of,  2770. 

Property  may  be  sold,  subject  to  lien 

Evade  taxes,  to,  void,  885. 

of,  2741. 

Failure  to  record,  effect  of,  2727. 

Purchase-money,    superior    to    what, 

Fee  for,  2738. 

4688,  3472. 

Fees  of  justice  and  constables,  2764. 

Purchaser  from  mortgagor  after  fore- 

Foreclosed before  due,  when,  2754. 

closure  proceedings,  bound,  2736. 

Foreclosure    against    representatives, 

Purchaser  at  sale  succeeds  to  what, 

2748,  2768. 

5471. 

Foreclosure  by  representatives,   2744, 

Purchasers  of  mortgaged  property  give 

2768. 

bond,  when,  2742. 

Foreclosure  before  justice  of  peace, 

Railroads,  by,  2167(10, 11). 

when,  2760. 

Rank,  how,  in  payment  of  decedent's 

Foreclosure  by  building  and  loan  asso- 

debts, 3424  (6). 

ciation,  2392. 

Recorded,  when,  are  evidence,  2728. 

Foreclosure  of  defenses  against,  2762, 

Record  of,  2724,  2726. 

2746. 

Record  of  defective,  effect  of,  2729. 

Foreclosure  of,  on  land,  2743. 

Record  out  of  time  is  notice  after  rec- 

Foreclosure of,  in  equity,  2770. 

ord,  2730. 
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Redemption  by  mortgagor,  2734. 

Representatives  against,  2768,  2748. 

Representatives,  foreclosure  by,  2768, 
2744. 

Sale  by  consent,  2759. 

Sale,  order  of,  how  contested,  2750. 

Strangers  cannot  defend  before  levy, 
2747. 

Strangers  may  defend  after  levy,  when , 
2769,  2750. 

Tacking  of,  shall  be  no,  2732. 

Transferee,  may  foreclose,  2745,  3684. 

Transfer  of  note,  carries  mortgage, 
3684. 

Trustee  cannot  give,  3186. 

Year's  support,  inferior  to  what,  3472. 

See  Deeds  to  Secure,  Conditional  Bill 
of  Sale,  Preferences,  Chattel-mort- 
gages, Railroads. 

Mortuaky  Tables. 

See  notes  on  p.  870,  and  70  Ga.  844-847. 
Mother. 

Action  for  homicide  of  child,  3828. 
Motion. 

What  defects  may  be  objected  to  by, 
5046. 

In  arrest  of  judgment,  5362-5367. 

For  new  trial,  where  made,  5473,  5474. 

For  new  trial,  when  made,  5484,  5487. 

For  new  trial,  service  of,  5475. 

For  new  trial,  heard  by  another  judge, 
when,  5486. 

To  open  default,  5070-5073. 

To  nonsuit  granted,  when,  5347,  5675, 
4419. 

See  Demurrer. 

Moulding  Judgments. 

By   superior   court,   4929,   4853,   5333, 

5420,  3076,  3249. 
Moulding    executions    thereon,    5420, 

4929,  3076. 

Moulding  Verdicts. 

At  law  for  equitable  cause  of  action, 

5333,  5420. 
In  cases  of  partition  in  equity,  4785. 
In  cases  at  law,  5333. 
See  Trover,  Decrees. 

Mulatto. 

Included  in  word  "negro,"  5. 
Multiplicity  of  Suits. 

Ground  of  equity,  when,  3989,  4916, 
4894,  5048. 


Ground  for  consolidation,  4846. 
Municipal  Corporations. 

Control  of  fire-escapes  and   seats  in 

buildings,  2624. 
Cannot  assign,  2698. 
Law  of,  683-757. 

Mutual  Accounts. 

What  are,  3769. 
Mutual  Insurance. 

Law  regulating,  2134-2138. 
Mutuality  op  Contracts. 

Necessity  of,  3526,  3645. 

Established,  when,  3645. 

Mutual  Promises. 

Valid  consideration  for  contracts,  3661. 
Mutual  Wills. 

Law  as  to,  3256. 

* 

Names. 

Changed  by  courts,  5780. 

Change  of,  how  effected,  2495,  2496. 

Of  parties,  changed  by  amendment,  in 

what  cases,  5103-5106. 
Of  wife,  changed  in  divorce  case,  when, 

2446. 
Initials  of ,  used  in  pleading,  when, 4942. 
Misnomers,  amendable,  5102. 
Of  law  firms,  how  signed,  5640. 

National  Banks. 

See  Depositories,  Vol.  I. 
Naturalization. 

How  effected,  1807. 
Navigable  Streams. 

Defined,  3059. 

Rights  of  owners  of  land  bordering  on, 

3060. 
Navigation  Companies,  2147-2158. 
Books  of  subscription,  2152. 
Certificate  by  secretary  of  State,  2147. 
Certificate,  evidence  of  incorporation, 

2151. 
Capital,  how  increased,  2156. 
Corporate  powers,  2157. 
Delinquent  stockholders,  2154. 
Organization,  2153. 
Officers  and   directors,  how    elected, 

2153. 
Petition  for  incorporation,  2148. 
Prior  companies,  rights  of,  2158. 
Subscription  for  stock,  how  paid,  2154. 
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Shares,  personal  property,  2155. 
Necessary  Parties. 

Generally,  4939,  4940. 
In  Supreme  Court,  5562. 
Usee,  2745,  5105,  3749,  2822. 

Necessity. 

Ways  of,  3066. 

Ne  Exeat. 

Judges  of  superior  court  may  grant, 

4321. 
Issues,  when  and  for  what,  4886. 
Complainant  must  show  what,  4887. 
Defendant  may  give  bond,  4888. 
Disposition  of  property  involved,  4889. 
Affidavit  and    bond    of    complainant, 

4890. 
Issued  without  sanction,  when,  4891. 
Enforced  by  attachment,  4860. 

Negative  Testimony. 

Inferior  to  positive,  5165. 
Negative,    sometimes    equivalent    to 
affirmative,  5160. 

Negligence. 

Agent,  of,  principal  bound  for,  3029. 
Agents,  of,  partners  liable  for,  when, 

2658. 
Attorneys,  of,  5386. 

Bars  relief  in  equity,  when,  3984,  3974. 
Care  in  child,  due,  2901. 
Contract  releasing  master,  void,  2613. 
Contributory,  of  injured  party,  3830, 

2322. 
Criminal  negligence,  3829. 
Druggists,  of,  3866. 
Due  care  in  child,  2901. 
Fellow-servant,  of,  2610,  3030,  2323. 
Gross,  defined,  2900. 
Imputable  negligence,  2902. 
Injured   party,   contributory  to,  3830> 

2322. 
Landlord  not  liable  for  tenant,  3118. 
Master,  of,  2610-2612. 
Presumption  of,  against  whom,  2264, 

2321. 
Relief  in  equity  bars,  when,  3984, 3974. 
Relief    granted    in    equity,    despite, 

when,  3974. 
Servant,  of,  2612. 
Trustee,  liability  of,  for,  3867. 
Unsafe  approach,  3824. 
Unsafe  premises,  3824. 
See  Consent,  Torts. 


Negotiable  Papers,  3676-3700. 

Acceptance,    payable    out    of   special 

fund,  3686. 
Bill  of  exchange  defined,  3676. 
Bona  fide  holder  of,    how    protected, 

3694. 
Bonds,    specialties,    etc.,    negotiable, 

how,  3682. 
Damages  on  protested  bills,  3689,  3690. 
Days  of  grace  not  allowed  on,  when, 

3680. 
Foreign  bill  of  exchange,  3676. 
Holidays  declared,  3692. 
Holder  of  collaterals,  rights  of,  3697. 
Indorsement  of,  need  not  be  proved, 

when,  3705. 
Indorser  may  limit  his  liability  on, 

3683. 
Indorser's  contract  and  liability,  3687. 
Indorser  suable  with  maker,  etc.,  3691. 
Judgments  and  execution  negotiable, 

how,  3682. 
Last  day  of  grace  deemed  maturity  of, 

3679. 
Lien  of  acceptor,  3686. 
Liens,  how  assignable,  2822,  2745. 
Notice  to  purchaser,  what  is,  3699. 
Overdue  is  notice  of  dishonor,  3695. 
Payable  on  demand,  due  when,  3700. 
Presentable  and  due,  when,  3693. 
Presumption  of  good  faith  in  holder, 

3696. 
Promissory  note  defined,  3677. 
Promissory  note  negotiable,  how,  3681. 
Protest  and  notice  necessary,   when, 

3688.       - 
Rights  of  assignee  of  lien,  2822. 
Title  to,  questionable,  when,  3698. 
.      Specified,  3682. 

Sale  of,  passes  title,  though  seller  has 

none,  3538. 
Set-off  against  holder,  3750. 
Warranty  of  transferor  of,  3685. 
When  due,  if  no  time  specified,  3700. 

Negro. 

Includes  mulatto,  5. 
Ne  Unques  Executor. 

Plea  of,  set  up,  when,  3506. 

New  Matter. 

Met  by  amendment  of  pleadings,  5050. 
Amendment  setting  up,  verified,  5057. 

New  Parties. 

Made,  how,  5019,  5020. 
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In  vacation,  5020. 
New  Promise. 

By  partner  after  dissolution,  effect  of, 

3791. 
By  joint  contractor,  effect  of,  3792. 
Effect  of,  3790. 
Must  be  in  writing,  to  be  effectual, 

3788. 
Payment  is  equivalent  to,  when,  3789. 

Newspapers. 

Clerk  to  keep  files  of,  4360. 
Sheriff  to  keep  files  of,  4380. 
Libel  by,  3835. 

Service  by  publication  in,  4976-4980. 
Advertisement,  in  what,  5457. 
Advertisement  in,  for  how  long,  5457- 
5460. 

New  Trial. 

Affidavits,    how    used    and  obtained, 

5323-5328. 
Affidavit  of  diligence,  5481. 
Affidavit  as  to  witness,  5481. 
Application   for,  when   to    be    made, 

5484. 
Bills  for,  when  to  be  brought,  3770. 
Admission  or  rejection   of   evidence, 

for,  5478. 
Evidence  oh  motion,  5323-5328. 
Form  of  brief  of  evidence  on,  5488. 
First  grant  of,  not  disturbed,  5585. 
Giving  or  refusing  charge,  for,  5479. 
Granted  by  superior  courts,  5473. 
Granted  in  collateral  issues,  5474. 
Granted  on  what  grounds,  5366,  5483. 
Granted  in  divorce  cases,  2441. 
Motion  for,  heard  in  vacation,  when, 

4323,  5484. 
Motion  for,  heard  by  judge  who  did 

not  try  case,  5486. 
Newly  discovered  evidence,  for,  5480, 

5481. 
Opinion  as  to  facts,  by  judge,  for,  4334. 
Perjury,  for,  5366. 
Power  of  judge   to  grant,  preserved, 

5723,  5847. 
Rules  for,  amendable,  5121. 
Rules  for,  entered  on  minutes,  when, 

5475. 
Rules  nisi  for,  must  be  served,  5475. 
Rules  nisi  for,   supersede  judgment, 

when,  5476. 
Verdict  against  evidence,   for,    5477, 

5482. 
When  tried,  5489-5492. 


Where  judge  trying  case  dies,  5680. 
Written  questions  for  witness,  on  mo- 
tion for,  5323-5328. 

Next  Friend. 

Application  for  homestead  by,  2843. 
Bond  required  of,  5681,  5696. 
Infant  may  sue  by,  4947,  4987. 

Next  op  Kin. 

To  intestates,  who  are,  3355. 
Nominal  Damages. 

Defined,  3801. 

Recoverable,  when,  3801. 

"Non  Compos  Mentis." 

All  unsound  minds  included  in,  5. 
Disabilities  of  persons  who  are,  1812. 
Persons  who  are,  cannot  vote,  5738. 

Non  est  Factum. 

Plea  of,  on  oath,  at  first  term,  when, 

3701. 
Plea  of,  defined,  5092. 
Plea  of,  applies  in  what  cases,  5092. 
Plea  of,  in  justice's  court,   to  be  on 

oath,  4128. 
Plea  of,  by  indorser,  3705. 
Plea  of,  by  administrators,  5660. 

Non-joinder. 

Of  actions,  4938,  4946. 
Of  guardian,  etc.,  amendable,  4947. 
In  equity,  demurrer  for,  5048. 
See  Joinder,  Misjoinder. 

Non-residents. 

Administrator  may  be,  when,  3366. 
Affidavits  and  pleas  by,  5060,  5062. 
Agents  of,  liable  for  tax,  854. 
Attorney  liable  for  costs,  5387. 
Bills  of  exceptions,  how  served  with, 

5548. 
Bond,  shall  give  in  such  case,  when, 

4831. 
Costs  of,  attorney  liable  for,  5387. 
Costs,  shall  deposit,  5399. 
Costs,  shall  pay  what,  in  advance,  5399. 
County,  of  recorded,  where,  2780,  5356. 
Executors  may  be,  when,  3293,  3306. 
Judgment  against,   recorded,   where, 

2783,  5356. 
Pay  what  costs  in  advance,  5399. 
Property  of,  when  taxable,  769. 
Publication,  service  on,  by,  4975-4980. 
Returns  of,  how  made,  3419. 
Service  of,  in  forcible  entry,  4830. 
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Service  on,  by  publication,  4975-4980. 

Levy  of,  on  land,  how  given,  5426,  5434. 

Suable  in  Georgia,  when  and  where, 

Lis  pendens,  by,  3936. 

4954. 

Local  and  special  bills,  of,  5778. 

Tax,  agents  of,  liable  for,  854. 

Negligent    ignorance,    equivalent    to, 

Tax  returns  of,  where  made,  818,  819. 

3933. 

See  Aliens,   Foreign   Administrators, 

Negotiable  paper,  to  purchaser  of ,  3699. 

etc. 

Paper  past  due  is,  of  dishonor,  3695. 

Nonsuit. 

Papers  and  books  to  produce,  5248- 

5259. 

Plaintiff  may  sue  on  barred  debt  in 

Probate  of  nuncupative  wills,  of,  3351. 

cases  of,  when,  3786. 

Protest,  of,  3688. 

Not  granted,  when,  4995,  5347. 

Public  work,  of  letting  contracts  for, 

For  want  of  bill  of  particulars,  5642. 

345. 

Grounds  for,  how  urged,  5675. 

Purchase  by  one  without,   from  one 

For  misconduct  of  counsel,  4419. 

having,  3938. 
Purchaser  from  one  with,  3938. 

Granted,  when,  5347. 

Judgment  of,  no  bar,  5347. 

Purchaser  with,  takes  subject  to  equi- 

See Dismissal,  Retraxit. 

ty,  3932. 

Notarial  Acts. 

Registration,  by,  3618-3628,  2777-2786, 

How  proved,  5235. 

2726,  2815,  2772. 

Sanction  of  certiorari,  4644. 

Notaries  Public  (Commissioned). 

Sue,  by  sureties,  to,  2974. 

One  for  each  militia  district,  4052. 

Sue,  by  sureties,  to,  requisites,  2974. 

Appointed  by  judge  of  superior  court, 

Sue,  failure  to,  discharges,  when,  2974. 

4052,  5858. 

Voluntary    conveyance,    void,  in   ab- 

Commissioned   for    four  years,  4052, 

sence  of,  3530. 

5858. 

Notice  to  Produce. 

Removable,  how  and  for  what,  4052. 

When  and  how  compelled,  5248-5259. 

Are  ex  officio  justices  of  the  peace,  4052. 
Oath  of,  4066. 

On  application  for  injunction  or  new 

trial,  5327. 

Oath,  before  whom  taken,  4067. 

Response  to,  5678. 

Shall  not  sit  in  certain  cases,  4045. 

Governor  to  issue  commission,  when, 

Notice  to  Quit. 

4053. 

What  time  to  be  given,  3133,  4821. 

Clerk  to  keep  lists  of,  4054. 

Novation. 

Notes,  Negotiable. 

Effect  of,  on  prior  contracts,  3641, 3715. 

Law  of,  3676-3699. 

Effect  of,  as  to  sureties,  2971. 

Is  accord,  when,  3732,  3715. 

Notice. 

See  Merger,  Release,  Discharge. 

Agent,  to,  is  to  principal,  3027. 

Nudum  Pactum. 

Agent,  to,  when  not  to  principal,  3028. 

Defined,  3656. 

Application  of,  under  head  right,  3227. 

Bona  fide  purchaser  without,  protected , 

Nuisances,  4760-4768,  3858-3866. 

3934. 

Abatement    of,  before  justices,  etc., 

Books  and  papers,  to  produce,  5248- 

4760. 

5259. 

Abatement  of,  who  applies  for,  4766. 

Certiorari  of,  4644. 

Defined,  3861. 

Chancery  of,  proceedings  in,  4865. 

Fees  of  officers  and  jury  in  cases  of, 

Contracts  for  public  work,  of  letting, 

4767. 

345. 

Fees  of  officers  for  summoning  jury, 

Effect  of,  in  equity,  3932. 

4768. 

Extends  to  what,  3923. 

How  abated  in  cities  and  towns,  4762. 

Indorsers  to,  of  protest,  3688. 

Jury,  how  obtained  in  cases  of  mills, 

Failure  to  sue,  discharges,  when,  2974. 

etc.,  4765. 

Judicial  notice,  5148. 

Kinds  of,  3858. 
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May  injure  person  or  property,  3860. 
May  be  enjoined,  when,  3863. 
Mills,  etc.,  how  abated,  4764. 
Notice  to  persons  interested,  4763. 
Private  citizen   cannot  abate  public, 

4761. 
Right  of  action  for,  3858. 
Rights  of  alienee  of  property,  3862. 
Solicitor-general    proceeds    to    abate 

public,  4761. 

Nulla  Bona. 

Plaintiff  liable  for  costs  on  return  of, 
when,  5395. 

Nul  Tiel  Record. 

Plea  of,  when  applicable,  5093. 

Number. 

In  pleading,  4942. 

Singular  and  plural  include  each 
other,  4. 

Nunc  Pro  Tunc 

Amendment,  5117,  5119. 

Nuncupative  Wills. 

Probate  of,  when  to  be  applied  for, 

3350. 
Probate  of,  notice  of,  3351. 
Requisites  of,  good,  3349. 
What  property  passes  by,  3352. 

Oath. 

Affirmation  included  in,  5. 

Governor's,  taken  where,  117,  5813. 

Of  State  treasurer,  187. 

Of  judges  of  superior  courts,  4311. 

Judges  of  superior  court  may  adminis- 
ter, 4321. 

Of  clerk  of  superior  court,  4358. 

Clerk  of  superior  court  may  admin- 
ister, 4362. 

Necessary,  to  receive  evidence,  5279. 

Of  ordinary,  4221. 

Of  solicitors-general,  4388. 

Of  constables,  4092. 

Of  county  surveyor,  476. 

Of  assistant  county  surveyors,  479. 

Of  coroner,  493. 

Of  tax-receivers,  932. 

Of  tax-collectors,  944. 

Of  voters,  32,  5737. 

Of  members  of  General  Assembly, 
5753. 

Oath  of  bailiff  to  special  and  petit 
juries,  4449. 

Of  jury  in  justice's  court,  4144. 


Sheriff  may  administer,  when,  4382. 

Of  sheriffs,  4371. 

To   introduce   secondary   evidence   of 

lost  papers,  5678. 
To  introduce  copy  grants,  5678,  5674. 
To  issuable  defense,  form  of,  5670. 
To  petition,  4964-4966. 
To  pleas,  5055-5062,  5066. 
To  pleas  by  non-resident,  5062,   5060, 

5059. 
See  Affidavit,  Verification. 

Obligations. 

That  must  be  in  writing,  to  bind,  2693. 
Exceptions  to  preceding  section,  2694. 
Of  contracts,  laws  cannot  impair,  5730, 

5802,  5982. 
Implied,  when,  4936. 
Not  implied  between  relatives,  4936. 
To  pay  rent,  3116. 
Limitation  on,  implied,  3768. 

Obscene  Evidence. 

Judge  may  clear  court-room,  5296. 
Obstructing  Private  Ways. 

Obstructions,  how  removed,  679. 

Trespass,  3882. 

Obstructing  Public  Roads. 

Declared  a  misdemeanor,  570. 
Fine   for    not  removing  obstruction, 
572. 

Obtaining  Credit  by  Fraud. 

Civil  action  for,  3814,  3815. 
Office  Papers. 

Not  to  be  removed,  5624,  5636. 

Duty  of  attorneys  as  to,  5636. 

Alias  execution,  when,  4752. 

How  established,  4743. 

Law  as  to,  141,  269-273. 

Officers. 

Acting  before  giving  bond,  how  pun- 
ished, 252. 

Appointed  by  Governor,  when,  132. 

Are  public  servants  of  the  people,  5698. 

Commissioned  by  Governor,  121. 

Compensation  to,  extra,  forbidden, 
5904. 

De  facto,  how  proved,  223,  5168. 

Elected  by  the  General  Assembly, 
when ,  329.    . 

Extra  compensation,  how  allowed  to, 
5402. 

Fees  of,  law  regulating,  5397. 
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Fees  of,  table  to  be  kept  in  office,  5411. 

Ruled  without  notice,  when,  4777. 

Forfeiture  for  receiving  illegal  fees, 

Shall  not  profit  by  public  funds,  5896. 

5410. 

Sheriffs  and  deputies,  how  served  with 

Residence  of,  226. 

rules,  4781. 

Shall  deliver  books,  etc. ,  to  successors, 

Shall  not  abuse  persons  arrested,  5706. 

269. 

What  disfranchises,  5738,  5740,  5741. 

Shall  give   statement  of  fees,   when, 
5409. 

Official  Bonds. 

Shall  furnish  reports  to  librarian,  156. 

Law  as  to,  12,  243-268. 

Shall  pay  treble  costs,  when,  5412. 
Term  of,  elected  to  fill  vacancies,  232. 

Official  Certificates. 

What  officers  must  have  seal,  226. 

Are  evidence,  when,  5211. 

Who  commissioned  under  great  seal, 

Official  Entries. 

227. 
Who  commissioned   under  executive 

seal,  228. 
Who  must  resign  to  the  Governor,  231. 

Amendment  of,  allowed,  5116. 
Made  nunc  pro  tunc,  when,  5117. 

May  be  traversed,  when,  4988. 

Opficees  of  Corporation. 

Official  Returns. 

Amendable,  5116,  5117. 

Borrowing  money,  1872. 

Contracts  between,  in  common,  1857. 

Onus  of  Proof. 

Discharging  employees,  1873. 

Changed,  when,  5160,  5161. 

Cannot  prefer  themselves,  1858. 

In  claim  cases,  4624. 

Officers  of  Court,  4769-4782. 

On  carriers,  2264,  2321. 

Answer  of,  to  rules,  how  made,  4775. 

Open  Accounts. 

Answer  of,  how  traversed   and   tried, 

Limitation  of  action  on,  3768. 

4775. 

Bear  interest,  when,  2885. 

Cannot  be  security  or  bail,  5641. 

Judgment  on,   without  proof,   when, 

Constable  ruled,  where,  4097,  4098. 

5077,5078. 

Default  of,  how  punished,  4779. 

Proof  of,  in  justice's  court,  4130. 

Delinquent    attorneys,    disbarred, 

Rank  in  settling  estates,  3424. 

when,  4428. 

Bill  of  particulars,  5642,  4963. 

Demand  on,  for  money  collected,  how 

Interest  on,  2885. 

made,  4771. 

Mutual  accounts,  3769. 

Deputy-sheriffs  subject  to  rule,  when, 

Rank  in  distribution  of  estates,  3424. 

4780. 

Stated,  how  attacked,  3994. 

Effect  of  demand  on,  for  money  col- 

lected, 4771. 

Opening  and  Conclusion,  5676,  5644. 

Election,  returns  of,  to  whom  made, 

Plea  of  justification,  when  to  be  filed, 

5743. 

3891. 

Entries  of,  how  traversed,  4988. 

On    exceptions    to    auditor's    report, 

Functions  of  those  of  the  three  depart- 

4595, 4596. 

ments  remain  distinct,  5720. 

See  Burden  of  Proof. 

Justices  and  constables,  where  ruled, 
4060,  4782. 

Opening  Default. 

Liability  of,  4769. 

When  and  how,  5070, 5071. 

Lien  of  rules  absolute,  and  interest  on, 

4778. 

Opinion. 

Money  rules  against,  4776. 

On  facts,  error  for  judge  to  give,  4334. 

Proof  of  service  of  demand  on,  4772. 

As  to  guilt    of    accused,   is  error  in 

Religious  opinions  do  not  disqualify, 
5710. 

judge,  4334. 
Of  witnesses,  allowed,  when ,  5285, 5287. 

Rules  nisi  against,  how  granted,  4774. 

Freedom  of,  guaranteed,  5709,  5712. 

Rules  nisi  against,  how  served,  4774. 

Of  experts,  5287. 

Ruled  after  going  out  of  office,  4773. 

As  to  market  value,  5286. 
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Oral  Testimony. 

Attendance    and    fees    of   witnesses, 

5260-5266. 
Competency  of  witnesses,  5267-5278. 
Examination  of  witnesses,  5279-5289. 
To  affect  written,  5201,  2725. 

Order  of  Argument. 

In  cases  of  tort,  where  defendant  jus- 
tifies, 3891. 

In  claim  and  illegality  cases,  5644. 

In  motions  and  special  matters,  5676, 
4595. 

See  Notes  p.  1062. 

Order  op  Sale. 

Inverse,  when,  5424. 

Ordinances. 

Once  rejected,  how  proposed   again, 

5776. 
Power  of  legislature  to  make,  5784. 
Of  convention  of  1877,  force  of,  5934. 
Shall  contain  only  one  subject-matter, 

5771. 
Shall  contain  only  what  is  in  title  of, 

5771. 
As  to  capital,  5944. 
As  to  homestead,  5945. 
As  to  judicial  labors,  5946. 
As  to  bonds,  5948. 
See  Municipal  Corporations,  Vol.  I. 

Ordinaries,  4218-4269. 

Additional  security  given  by,  when, 
4223. 

Administration,  where  granted,  4234, 
4235. 

Are  clerks  virtute  officii,  4247. 

Authority  of,  over  county  matters, 
4238. 

Bond  of,  4222. 

Bond  of  clerks  of,  4249. 

Bridges  established  by,  4238. 

Books  to  be  kept  by,  4250. 

Cannot  practice  law  in  their  own 
court,  4242. 

Citation  by,  4254. 

County  property  controlled  by,  4238. 

County  tax  levied  by,  4238. 

Courts  of,  where  held,  4231. 

Conduct  of,  as  to  extra  tax,  how  re- 
viewed, 396. 

Disqualified,  in  what  cases,  4227,  4045. 

Duties  of,  4250. 

Duties  of  clerks  of,  4250. 

Election  of,  4219. 


Election  of,  abates  certain  trusts  held 

by,  4229. 
Election  of,  laws  made  applicable  to, 

96. 
Election  of,  takes  place,  when,  97. 
Elections,    precincts    established   by, 

4238. 
Eligibility  to  the  office  of,  4228. 
Extra  compensation,  how  allowed  to, 

5402. 
Fees  of,  prescribed,  681,  4269. 
Fees    of,    law  concerning,  5461,  5462, 

5408-5412. 
Ferries  established  by,  4238. 
Illegality  returned  to  superior  court, 

4246. 
Ineligible  to  re-election,  when,  4237. 
Jurisdiction  of,  4232,  5852. 
License  to  marry  issued  by,  4250. 
Lost  papers,  how  established  before, 

4757,  4758. 
May  appoint  a  clerk,  4248. 
May  appoint  a  constable,  when,  4089. 
May  issue  fi.  fas.  for  costs,  4243,  4244. 
May  levy  extra  tax,  when,  395. 
May  administer  oaths,  4241. 
May  punish  contempts,  4233. 
May  represent  estates,  when,  4228. 
May  not  be  executors,  etc.,  4228. 
Militia  districts  established  by,  4238. 
Must  contract  for  county  in  writing, 

343. 
Must  contract  for  public  works,  how, 

344. 
Must  send  up  appeals,  4467. 
Not  to  practice  law,  4242. 
Oath  of,  4221. 
Official  term  of,  4219,  5854. 
Office  of,  where  kept,  4231. 
Other  authority  of,  4240. 
Penalty  for  not  making  report  to  grand 

jury, 366. 
Petitions  in  writing,  4254. 
Power  of  clerks  of,  4248. 
Power  of,  5853. 
Practice  before,  4254-4268. 
Proceedings  before,  sitting  for  county 

purposes,  4263-4268. 
Qualified  by  judges  of  superior  court, 

when,  4220. 
Roads  established  and  altered  by,  4238. 
Service  by  citation,  4254. 
Shall  approve  constables'  bonds,  4094. 
Shall  assign  rooms  of  court-house,  353. 
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Shall  audit  claims  against  counties, 
361. 

Shall  certify  oaths  and  bonds  of  con- 
stables, 4095. 

Shall  give  notice  to  bidders  for  public 
works,  345. 

Shall  keep  county  buildings  in  repair, 
352. 

Shall  procure  safe  for  records,  etc., 
352. 

Shall  require  bond  from  contractors, 
346. 

Shall  issue  county  orders,  how,  361. 

Shall  report  to  grand  jury  as  to 
finances,  364. 

Shall  report  unrepresented  estates, 
4236. 

Unfinished  business  wound  up,  4226. 

Vacancy  in  office  of,  how  filled,  4224. 

Vacancy,  elected  to,  holds  how  long, 
4225. 

When  clerks  of  superior  court  are  or- 
dinaries, sheriff  takes  administra- 
tion, 4230. 

When  disqualified,  business  how  dis- 
posed of,  4227. 

Ordinary,  Control  of  County  Business. 

Jurisdiction,  4238,  4239. 
Practice  in  sueh  cases,  4263-4268. 

Ordinary,  Courts  op. 

Adjournment  of,  4253. 

For  county  purposes,  proceedings  in, 

4263-4268. 
Law  concerning,  4218,  4250. 
Proceedings  in,  how  conducted,  4254- 

4262. 
Process,  4254. 

Orphans. 

Bound  out,  when,  2542,  2543. 
Ordinary  may  bind  out,  4232. 
See  Guardian   and  Ward,  Charitable 
Institution. 

Overseers. 

Breach  of  contract  with,  how  sued  for, 

3016. 
Contracts  with,  may  be  in  parol,  3044. 
Duties  of,  3043. 

Stand  in  employer's  place,  when,  3043. 

Owner. 

Loss  falls  on,  3543. 


Owner  op  Building. 

To  reserve  twenty-five  per  cent,  for 

subcontractors   and   laborers,    2801, 

2802. 
Liable  for  unsafe  way  on  premises, 

when,  3824. 

Oyer. 

Of  lost  paper,  not  demandable,  when, 
4751. 

Papers  and  Books. 

County  judge  may  compel  production 

of,  4207. 
Notice  to  produce,  unnecessary,  when, 

5254. 
Production  of,  compelled   how,  5248- 

5259. 
Production  of,  dispenses  with  proof, 

when,  5243. 
Besponse  to  notice,  5678. 
Subpoena  duces  tecum,  5255-5257. 

Paragraphs  in  Pleadings. 

Petitions  to  be  paragraphed,  4961. 
Defendant  to  answer  each,  4961,  5051. 
No  general  issue,  5051. 

Pardon. 

Governor's  power  to,  5815. 
Bestores  franchise    after    conviction, 
5738,  5741. 

Parent  and  Child,  2493-2511. 
Bastards,  who  are,  2507. 
Bound   to  support  each  other,  when, 

439,  440. 
Custody  of  child  where  parents  sepa- 
rate, 2503. 
Custody  of  child  when  cruelly  treated, 

2504. 
Duty  of  parents,  2501. 
Father  controls  child  until  majority, 

2502. 
Habeas  corpus,  custody  of  child,  2453. 
Homicide,  suit  for,  3828. 
Inheritance  by  bastards,  2510,  2511. 
Inherit  from  each  other,  how,  3355. 
May  protect  and  defend  each  other, 

how,  2506. 
Mother's  rights  upon  death  of  father, 

2503. 
Obligations  of  father  to  bastard,  2509. 
Parent  l;°ble  for  torts  of  child,  when, 

3817. 

Parent    may   sue  for  torts    to  child, 
3816. 
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Parental    cruelty    destroys     father's 

rights,  2504. 
Parental  power,  how  lost,  2502. 
Parents  and  children  bound  to  support 

each  other,  when,  439. 
Proceeds    of    child's  labor  belong  to 

father, 2502. 
Rights  of  mother  of  bastard,  2509. 
Suit   for  furnishing  liquor  to   minor 

son,  3871. 
Suit  for  homicide,  3828,  3829. 
Gifts  implied,  when,  4936. 

Parents. 

Bound  to  support  pauper  children,  439. 

Obligations  of,  2501. 

Power,  of,  how  lost,  2502,  2504. 

Rights  of,  2502. 

Rights  of  mother,  2503. 

Pari  Delicto,  3937. 

Parol  Evidence,  5201-5209 ,  5260-5328. 

Admissible  to  imply  or  rebut  a  trust, 
3161. 

Admitted  on  questions  of  former  re- 
covery, 3743. 

Blank  indorsements,  explained  by, 
5209. 

Inadmissible  to  prove  mistake  in  grant, 
3220. 

May  explain  ambiguities  in  wills,  3325. 

May  reduce  deed  to  mortgage,  2725. 

May  show  writing  void,  5203. 

Of  certain  contracts,  insufficient  under 
statute  of  frauds,  2693. 

On  question  of  intention  in  convey- 
ance, 3083. 

Rebuts  an  equity,  etc.,  5207. 

Receipts  explained,  5208. 

Surroundings  provable,  5205. 

To  affect  written,  3675,  5201-5209. 

To  show  mistake,  3975. 

Usage,  5206. 

Partial  Divorce. 

Effect  of,  2451. 

Form  of  verdict  in, 2439. 

Grounds  for,  2427,  2428. 

How  annulled  by  parties,  2454. 

Partial  Failure  op  Consideration. 

Effect  of,  3665. 

May  be  pleaded,  5091. 

After  part  payment  for  goods,  3557. 


Partial  Payments. 

Rule  for    calculating    interest,    2883, 
3722.         • 

Particulars. 

Bill  of,  to  be    annexed,  when,  5642, 
4963,  5695. 

Parties,  5009-5034. 

Added    or    stricken    by    amendment, 

5103-5105. 
Administrators    de    bonis    non    made, 

when,  3404,  3439,  5026. 
Admissions    of,  proved,    when,   5189, 

5190. 
All  bound  by  judgment  on  appeal,  4462. 
Amendment    by   adding   or   striking, 

5103-5105. 
Agent  may  sue,  when,  3037. 
Appeal  revives  suit,  when,  5024. 
Contents  of  scire  facias  to  make,  5027.. 
Continuance  for  absence  of,  5131. 
Creditors'  bill,  4845. 
Defendant,  how  made,  5017. 
Discovery  from,  at  law,  3953-3957. 
Equity  proceedings,  parties  in,  4841- 

4846,  5048. 
Execution   issues,  notwithstanding 

death  of,  when,  5034. 
Execution  where  parties  die,  5035. 
How  made  in  claim  cases,  5021. 
How  made  in  Supreme  Court,  5626. 
How  made  where  both  die,  5031. 
How  made  where  claim  is  assigned, 

5022. 
How  made  where  garnishee  dies,  5025. 
How  made  where  party  dies  before  ap- 
peal, 5023. 
How  made  where  representative  dies, 

5018,  5019. 
How  made  where  usee  dies,  5032. 
How  made  when  trustee  dies,  5033. 
How  made  when  receiver  dies,  5033. 
*    How  made  against  joint  defendants, 

5009-5015. 
In  suits  by  and  against  partners,  5010, 

5346,  2638. 
In  Supreme  Court,  5562,  5626. 
In  suits  on  choses  in  action  assigned 

to  heirs  of  partners,  2647. 
In  suits  vs.  administrators,  etc.,  3501, 

3505. 
Incompetent  witness,  when,  5269. 
Infant  suing  alone,  suit  not  void,  4947. 
Joinder  of,  5018,  4937-4919. 
Made  without  notice,  when,  5030,  5019. 
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May  testify,  when,  5269. 
Must  sue  separately,  when,  4946. 
One  or  more  may  appeal,  4461. 
Plaintiff  made  on  motion,  when,  5016. 
Plaintiff  usee,  5105. 
Eepresentative  of  a  class,  4842. 
Representatives    may    appeal,    when, 

5023. 
Representatives    of    garnishee,  made, 

when,  5025. 
Representatives  of  non-residents,  how 

made,  5030. 
Scire  facias  for  different  counties,  5029. 
Scire  facias  to  make,  form  of,  5027, 

5019. 
Scire  facias  to  make,  how  issued  and 

served,  5028,  5029. 
Successors  of  executors,  etc.,  made, 

when,  5018. 
Successors   of  trustees  made,    when, 

5033. 
Tenant    in   common    may  sue  alone, 

when,  4941. 
To  action  for  torts,  4940. 
To  attachments,  how  made,  4562,  4563. 
To  bills  in  equity,  4841-4844. 
To  bills  of  exchange,  3676. 
To  claim  cases,  how  made,  5021. 
To  suits  on  contracts,  4939. 
To  contracts,  3647-3655. 
To  penal  actions,  4933. 
To  proceeding  to  establish  lost  papers, 

4756. 
To  proceeding  to  foreclose  mortgages, 

2768,  2769. 
True  owner  made,  in  ejectment,  5001. 
Usees  proper,  when,  5105,  2745,  3749, 

4939. 
Vacation,  new  parties  in,  5019. 
Vouchee,  3617,  5001,  5234. 
Witnesses,  when   incompetent,   5269- 

5271. 
Year's   support,  choses   in   action  set 

apart  for,  parties,  how  made,  5022. 

Partition,  4783-4798. 

Accounting  for  by  tenants,  3147. 
Application,  by  whom  made,  4787. 
Application  for,  how  made,  4786. 
Application,    notice    of,   how   served, 

4788. 
Between  tenants  in  common,  3146. 
Cases  not  provided  for,  4796. 
Decree  in  equity  passes  title,  4784. 
Decree    of,   moulded   to   do    justice, 

4785. 
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Decreed  in  equity  cases,  when,  4783. 

Defense,  when  and  how  made,  4791. 

Duty  of  partitioners,  4790. 

In  equity,  allowed,  when,  4783. 

Indivisible  lands  to  be  sold,  4793. 

Judgment  of,  4792. 

New,  awarded,  when,  4792. 

Notice  of  application ,  how  served ,  4788 

Of  personal  property,  how  made,  4798. 

Of  personal  property,  by  county  judge, 

4208. 
Objections,  how  tried,  4791. 
Objections,  judgment  of  the  court,  on, 

4792. 
Objections  to,  how  and  when   filed, 

4791. 
Power  of  the  court  as  to,  4796. 
Proceedings  for,  of  land,  4786. 
Proceeds  of  sale,  how  disposed  of,  4794. 
Remedy   of   disabled   and    unnotified 

party,  4797. 
Sale  ordered,  when,  4793. 
Set  aside,  when,  4797. 
Titles  to  property  sold,  how  made,  4795. 
Who  may  apply  for,  4787 
"Writ  of,   how  issued,   and  to  whom, 

4789. 

Partners,  2626-2685. 

Agent  of,  his  duty,  2652. 

Amendments  in  suits  by,  5103. 
.  Bound  by  act  of  each,  when,  2651. 

Cannot    bind    firm   after  dissolution, 
2659. 

Contribution  in  case  of  insolvency  of, 
2641. 

Death  of  one,  effect  of,  2631-2633. 

Dormant,  what  are,  2628. 

Equity,  jurisdiction  of  accounts  be- 
tween, 3989. 

False,  name  in  firm  not  used,  2636. 

Firm  not  bound  by  guaranty  of,  2656. 

Incoming  partner,  2645. 

Interest  of,  cannot  be  levied  on,  2661. 

Interest  of,  subject   to  garnishment, 
2661. 

Judgments  against,  bind  what,  5010. 

Judgments     for     and     against,     how 
entered,  5346. 

Liable  for  torts  or  negligence  of  agents, 
2658. 

Limited  partnership,  law  as  to,  2662- 

2685. 
May  act  and  contract  for  firm,  2643. 
May  examine  affairs  of  firm,  2643. 
May  execute  bonds  in  firm  name,  2639. 
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Names  of,  in  suit,  added  by  amend- 
ment, 5103. 

Names  of  law  firms,  how  signed  to 
writs,  5640. 

New  partners,  how  introduced,  2644. 

New  promise  after  dissolution  binds 
whom,  3791. 

Not  liable  for  act  outside  of  partner- 
ship, 2653. 

Notice  of  withdrawal  of,  how  given, 
2634. 

One  may  appeal  for  firm,  4460. 

Ostensible,  defined,  2628. 

Payment  to,  good,  when,  3717. 

Powers  and  rights  of,  2643. 

Power  of  majority  of,  2646. 

Purchasers  from,  rights  of,  2655. 

Relation  between,  confidential,  4030. 

Responsible  for  fraud,  when,  2657. 

Rights  and  liabilities  among  them- 
selves, 2640-2647. 

Rights  of  lenders  of  money  to,  2654. 

Rights  and  liabilities  of,  as  to  third 
person,  2650-2661. 

Right  of  veto  of,  2646. 

Secret  stipulations  of,  bind  others, 
when,  2650. 

Shall  give  up  advantages  acquired  by 
bad  faith,  2642. 

Strict  faith  required  amongst,  2642. 

Suits  against,  how  brought,  5015,  5009. 

Surviving  partner,  rights  of,  2647-2649. 

Venue  of  suits  against,  4952,  5872. 

Witnesses,  incompetent  on  death  of 
opponent,  when,  5269  (2). 

Partnership,  2626-2685. 

Agent  of,  how  bound  by  instructions, 

2652. 
Agent  of,  must  obey  whom,  2652. 
Assets  of,  divided  in  kind,  when,  2647. 
Assets  of  insolvent,  how  disposed  of, 

2660. 
Bonds  of,  may  be  executed  by  one  of, 

2639. 
Bound  by  acts  of  each  partner,  when, 

2651. 
Bound   for  fraud   of  member,   when, 

2657. 
Commences,  when,  2630. 
Continuance  of,  how  affected  by  death, 

2631. 
Contribution   by  partners,  2641. 
Created,  how,  2626. 
Creditors  of  insolvent,  how  paid,  2660. 
Denial  of,  must  be  on  oath,  2637. 


Dissolution  of,  how  effected,  2632,  2633. 
Dormant  partner,  2628. 

Duration  of,  and  how  dissolved,  2632. 

Effect  of  dissolution,  2635. 

Extent  of,  2627. 

False    partner,    forfeiture    for    using 
name  of,  2636. 

Garnishment  of  partner's  interest  in, 
2661. 

Good  faith  required  among  partners, 
2642. 

Guaranty  and  indorsement  not  bind- 
ing, when,  2656. 

How  affected  by   death  of  partners, 
2631. 

How  created,  2626. 

How  denied  in  suits,  2637. 

Interest  of  each  partner  in,  2640. 

Judgments  against,  bind  what,  2638. 

Judgments  in  firm  name,  2638. 

Lender  of  money  to  partner,  rights  of, 
2654. 

Liability  of,  for  loans  to  member,  2654. 

Liable  for  fraud  of  members,  when, 
2657. 

Liable  for  torts  of  agents  and  servants, 
2658. 

Lien  of  garnishing  creditor  attaches, 
when,  2661. 

Limited  partnerships,  2662-2685. 

Majority  controls,  when,  2646. 

Need  not  be  proved  unless  denied,  2637. 

New  partner  introduced  by  consent 
only,  2644. 

Not  bound  by  act  of  member  after  dis- 
solution, 2659. 

Not.  bound  by  act  of  member  outside 
of,  2653. 

Not  liable  for  torts  of  members,  2658. 

Notice     of    dissolution,     how    made 
known,  2634. 

Ostensible  partner,  liability,  2628. 

Partner's  interest  in,  not  subject  to 
levy,  2661. 

Partner's  interest  in,  subject  to  gar- 
nishment, 2661. 

Partners  may  examine  into  affairs  of, 
2643. 

Power  of  one  to  give  bond  for,  2639. 

Power  of  partners   after  dissolution, 
2659. 

Proof  of,  unnecessary,  when,  2637. 

Purchaser    from    partner,    rights    of, 
2655. 
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Purchaser  from  partner  gets  no  title, 

when,  2655. 
Responsible  for  torts  of  agents,  2658. 
Right  of  partner  to  veto,  2646. 
Right  of  surviving  partner,  2647. 
Right    and    powers    of  each    partner, 

2643. 
Secret  stipulations  of  partners  bind, 

when,  2650. 
Service  of  process  on  one  of,  effect  of, 

2638. 
Surviving  partner,  rights  of,  2647. 
What  constitutes,  2629. 

Part  of  Paper. 

Part  introduced,  balance  evidence, 
5241. 

Part  Payment. 

Interest,    how    calculated    on,    2883, 

3722. 
Removes  bar,  3789-3792. 
Takes  out  of  statute  of  frauds,  2693, 

2694. 

Part  Performance. 

Effect  on  statute  of  frauds,  2694, 
2693  (7). 

Party  Wall. 

Lateral  support  of,  3047. 
Passengers. 

Carriers  bound  to  receive,  when,  2278. 

Carriers  of,  may  eject  or  reject,  when, 
2296. 

Diligence  of  carriers  of,  2266. 

Liabilities  of  carriers  of,  2266,  2276, 
2321,  2320. 

Tariffs,  regulated,  2185-2216,  5797. 

Who  are,  2267. 

Patent  Defects. 

Intention  as  to  warranty  against,  how 
shown,  3560. 

Not  covered  by  general  express  war- 
ranty, 3560. 

Plea,  after  part  payment,  3557. 

Patrol. 

Ordinary's  control,  4238  (8). 
Pauper  Affidavit. 

On  appeals,  4465,  5124. 

In  claim  cases,  4618. 

In  Supreme  Court,  5881,  5613,  5552, 
5553. 

Part  of  record,  order,  5613. 

Must  state  what  in,  5613. 


Amendable,  5124. 

Pawnbrokers. 

License  to,  how  granted,  755,  2955. 

Pawnees. 

Law  as  to,  2959-2965. 

Lien  in  favor  of,  2959,  2787,  2812,  2813. 

Lien  of,  how  satisfied,  2818. 

Sale  of  pawns  by,  how  made,  2958. 

Pawns,  2955-2965. 

Death  of  parties  does  not  affect,  2960. 

Defined,  2956. 

Delivery  essential,  2956. 

Diligence  of  pawnee,  2963. 

Expenses  and  repairs,  how  paid,  2964. 

Increase  of,  belongs  to  pawnee,  2965. 

Liability  of  pawnee,  2963. 

Of  promissory  notes,  2957. 

Property  in ,  2960. 

Rights  of  pawnee  of  notes,  2957.  • 

Sale  of,   under    execution,    rights  of 

pawnee,  2958,  2962. 
Transfer  of,  2961. 
Use  of,  by  pawnee,  2959. 
See  also  Collaterals. 

Payment,  3717-3723. 

Acceptance  of  goods  and  payment  for 

part,  3537,  2693  (7). 
Accord  and  satisfaction,  3732-3736. 
Agent,  to,  3006,  3033,  3036. 
Agent,   to,  failing  to  produce  obliga- 
tion, 3006. 
Application  of,  3722. 
Appropriation  of,  how  done,  3722. 
Bank-bills,  in,  warranty  of  payer,  3720. 
Checks  and  notes,  in,  effectual,  when, 

3720. 
Debts  by  administrator,  of,  3421,  3424. 
Debts,  on,  saves  from  limitation,  when, 

3789. 
Effect  on  statute  of  frauds  as  to  goods, 

2693. 
Effect  on  statute  of  frauds  as  to  lands, 

4037. 
How  and  to  whom  made,  3717. 
Ineffectual  payment  in,  3718. 
Interest,  how  applied  as  to,  2883. 
Judgments,  etc.,  on,  to  attorney,  5639. 
Nominal  party,  or  naked   trustee,  to, 

not  good,  3718. 
Part,  effect  on  limitations,  3789-3792. 
Part,  effect  on  statute  of  frauds,  2693 

(7),  2694. 
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Part,  interest,  how  calculated,  2883, 

3722. 
Part,  plea  of  partial  failure,  3557. 
Post,  by,  at  whose  risk,  3719. 
Price,  of,  when  due,  3550. 
Property,  of,  to  agent,  binds  payee, 

3717 
Recovered,  cannot  be,  3723. 
Release  of  lien,  equivalent,  5443. 
Specifies,  in,  3678. 
Stakeholder,  by,  good  when,  3721. 
State  treasury,  from,  how  made,  140. 
Statute  of  frauds,  effect  on,  as  to  goods, 

2693. 
Statute  of  frauds,  effect  on,  as  to  lands, 

2694 .  4037. 
Surety,  by,  2980,  2988. 
Tender  equivalent  to,  when,  3728. 
Third  persons,  to,  5442,  5443. 
Voluntary,  what  is,  3723. 
Whom  by,  and  how  appropriated,  3722. 
Whom  paid  to,  3717. 

Peace. 

Bills  of,  entertained,  when,  4894. 
Perpetual  injunction  in  aid  of,  4895. 

Peddlers. 

Jurisdiction  of  ordinary  over,  4238. 
License  to,  county  charge  for,  421. 

Pedigree. 

How  proved,  5177. 
Penal  Actions. 

Against  winner,  3671. 
Defined,  4933,  3740,  74. 
For  false  name  in  firm,  2636. 
Precedence  in,  3776. 
To  be  instituted  by  solicitor  or  attor- 
ney general,  4933. 
See  Informers,  3740,3671,  74. 

Penalties. 

Bonds,  in,  are  not  liquidated  damages, 

3795. 
Judgment  not  to  be  entered  for,  5345. 
Not  recovered  in  suit  on  bond,  5345. 
Informers,  3740,  3671,  74. 

Pendency  op  Former  Suit. 

Defense  to  suits  for  torts,  3903. 

Plea  of,  when  good,  3737, 5094. 

Plea  of,  does  not  lie  to  attachment, 
3739,  4526. 

Suits  against  person  and  property,  al- 
lowed, when,  3739,  4526,  2690. 

In  another  State,  no  bar,  3738. 


Lis  pendens,  3936. 
Concurrent  remedies,  4945. 

Per  Diem. 

Of    members    of    General    Assembly, 

5788. 

Performance,  3724-3731. 

By  temporary  mutual  disregard,  until 
notice,  3642. 

Excused  by  fault  of  other  party,  when, 
'3727. 

Failure  to  perform  concurrent  condi- 
tions, 3708. 

Impossibility  of,  good  defense,  when, 
3725. 

Of  contracts,  effectual,  when,  3724. 

Part,  effect  on  statute  of  frauds,  2694, 
4037. 

Part,  is  a  defense  pro  tanto,  when,  3726. 

Part  payment,  under  statute  of  frauds, 
2694. 

Part  payment,  under  statute  of  limi- 
tation, 3789-3792. 

Part  performance,  under  statute  of 
frauds,  2694. 

Specific,  4036-4042. 

Temporary  mutual  disregard,  3642. 

Tender  of  specifics,  how  made,  3729. 

Tender,  equivalent  to,  when,  3728. 

Perishable  Property. 

How  sold  in  cases  of  levy,  5463. 
Sale  of,  law  as  to,  5463,  5464. 
In  bail-trover  cases,  4607. 
Under  tax  ft.  fa.,  5465. 
Sold  by  carriers,  how,  2303. 

Perjury. 

Verdict  obtained  by,  set  aside,  5366. 

Perpetuation  of  Testimony,  3958-3967. 
Application  and  order  for,  3963. 
Bill  in  equity  for,  allowed,  when,  3959. 
Cost  of,  by  whom  paid,  3962. 
Depositions,  how  filed  and  kept,  3964. 
Execution  of  commission,  3964. 
Fees  of  commissioner,  3967. 
In  equity,  done  when,  3958. 
Possession  immaterial,  3960. 
Record   of  application   and  order  for, 

3965. 
Testimony,  when  and  how  used,  3966, 

3961. 

Perpetuities. 

How  construed  in  Georgia,  3102. 
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Person. 

Includes  what,  5. 

See  Aliens,  Citizens,  Minors,  Infants, 
Females,  Non-residents. 

Personal  Injuries,  3826-3831. 

Personal  Plea. 
Usury  is,  2878, 
Infancy  is,  3649. 

Personal  Property,  3070-3078. 

Bank-stock,  1910. 

Bill  of  sale,  3626. 

Choses  in  action,  3072. 

Contract  for  sale  of,  must  be  in  writing, 

when,  2693. 
Devise,  when  real  and  when  personal, 

3337. 
Fixtures,  3049,  3120. 
Machinery,  3049. 
Stocks  are,  when,  5. 

Personalty,  3070-3078. 

Bail  in  suits  for,  law  concerning,  4604- 

4608. 
Bailment,  who  sues  in  cases  of,  3889. 
Chose  in  action  assignable,  how,  3077. 
Chose  in  action  defined,  3076. 
Chose  in  action  is,  3072. 
Death  or  injury  to,  effect  of,  in  cases  of 

trover,  3919. 
Deeds  to,  need  no  witnesses,  3606. 
Defined,  3070 

Deposits  and  increase  are,  when,  3074. 
Descends  to  the  administrator,  3353. 
Exemption  of,  2827,  2830. 
Future  interests  in,  not  subject    to 

levy,  5452. 
In  possession,  what  is,  3071. 
Includes  what,  3070, 
Increase  of   animals  follows   mother, 

3075. 
Is  chose  in  action,  when,  3072. 
Judgment  liens  attach  to  future  inter- 
est in,  5452. 
Law  of  estates  applies  to,  3080. 
Levy  on,  not  good  without  seizure, 

5452. 
Liens,  mechanics'  special,  on,  how  lost, 

2805. 
Liens  on,  how  enforced,  2805,  2816. 
Mere  possession  of,  will  support  action, 

when,  3886. 
Mechanics'  special  lien  on,  how  lost, 

2805. 


Mortgages  on,  how   foreclosed,  2753- 

2762. 
No  remainder  in,  by  parol,  3103. 
Partition  of,  law  as  to,  4798. 
Possession,  depriving  one  of,  is   tort, 

3885. 
Possession,  wrhat  is,  in,  3071. 
Remainder,  none  in,  by  parol,  3103. 
Remainder-men  may  sue,  when,  3890. 
Rights  and  remedies,  3076. 
Sale  of,  by  administrator,  3445,  3447. 
Specific   performance  of  contracts  as 

to, 4038. 
Stocks  are,  when,  3070. 
Things  detached  from  realty  become, 

3050. 
Title  to;  by  prescription,  3592. 
Trespass,  for  injury  to,  3888. 
Trover  lies  to  recover,  when,  3887. 
Warrant  for  possession  of,  law  as  to, 

4799-4807. 
Who  may  sue  for  tort  to  possession  of, 

3885,  3886. 
Who  sues  in  cases  of  bailment,  3889. 
Wild  animals  are  property,  when,  3073. 

Persons,  1802-1823. 

Are  natural  or  artificial,  1802. 
Eligibility  of,  to  office,  223. 
Includes  what,  5. 
Injury  to,  3826-3831. 
Jurisdiction  of  State  as  to,  22,  1815. 
Natural,  division  of,  1803. 
Protection  to,  5699. 
Taxation,  who  exempt  from,  762. 
See  Aliens,  Females,  Minors,  Citizens, 
Non-resident,  Foreign   Administra- 
tor, etc. 

Persons  of  Color,  1820-1823. 

Children  of,  legitimate,  when,  1823. 

Husband  and  wife,  relation  of, 
amongst,  1821. 

Intermarriage  of,  with  whites,  forbid- 
den, 2422. 

Marriage  between,  who  may  celebrate, 
1822. 

Meaning  of,  5 

Right  to  vote  guaranteed,  6035. 

Social  status,  not  subject  of  legisla- 
tion, 5715. 

Taxes  paid  by,  comptroller's  report 
shall  show,  857. 

Who  are,  1820. 

Petition  and  Process,  4960-4972. 
Amendment  of,  5097-5109, 
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Appearance    and    pleading    waives 

what,  4981. 
Bill    of    particulars,    when    annexed, 

5642,  4963. 
Commencement  of  suit,  time  of,  4973, 

4960. 
Defects  in,  5046. 
Demurrer  to,  5045. 
Exhibits  to,  4963. 
Formal  defects  do  not  affect,  4994. 
Nonsuit  refused,  when,  4995. 
Not  executed,  officer's  return,  5683. 
Objections  formal,  to,  go  for  naught, 

4994. 
Ordinary,  suits  commenced  by,  4960. 
Paragraphed,  to  be,  4961. 
Patent  defects,  how  objected  to,  5046. 
Petition  and  answer  make  issue,  4995. 
Petition,  entry  of  service  on,  travers- 
able, when,  4988. 
Petition,  exceptions  to,  5675,  5659. 
Petition  must  be  filed    twenty  days 

before  court,  4984. 
Petition  must  be  served  fifteen  days 

before  court,  4985. 
Petition  must  set  forth  what,  4960. 
Petition,  process  must  be  annexed  to, 

4974. 
Petition,  signed  by  law  firms,  how, 

5640. 
Petition,  time  of  filing  to  be  indorsed 

thereon,  4973. 
Process  and  service  waived,  how,  4983. 
Process  delivered  too  late  for  service, 

how  disposed  of,  4991. 
Process,  formal  objections  to,  go  for 

naught,  4994. 
Process  good,  though  judge  be  dead, 

4982. 
Process,    how     directed    and    served, 

when  sheriff  is  party,  etc. ,  4993,  4986. 
Served  how,  where  there  is  no  clerk  or 

sheriff,  4990. 
Service,  entry  of,  traversable,  when, 

4988. 
Service  of,  4985. 
Service,  of  defendants  out  of  county, 

how  effected,  4989. 
Service,  where  sheriff  is  party,  4993. 
Special  pleadings  not  admissible,  4995. 

Planing-mills. 

Lien  in  favor  of  proprietors  of,  2807. 

Plank  Road. 

Incorporation,  2368. 


Plat. 

Contents  of,  5689. 
Evidence,  when  not,  5688. 
Notice,  inadmissible  without,  5688. 
Notice,  of  survey  required,  5688. 
Objections  to,  5690. 
Resurveys  admitted,  when,  5686. 
Scale  of,  5687. 
Pleading,  4960-5122. 
Action,  4929-4949. 
Agreement,   not  dispensed  with    by, 

5652. 
Allegations  in,  privileged,  3842. 
Amendable,  when  and  how,  5097-5108. 
Arrest  of  judgment,  for  defect  in,  5364, 

5365. 
Attachment,  defenses  in,  4558,  4561. 
Attachment,  in  cases  of,  4556. 
City  courts,  in,  4299-4307. 
Defects  in,  may  be  objected  to  by  mo- 
tion, 5046. 
Defects  in,  formal,  do  not  invalidate, 

4994. 
Defects    in,    objections,    how    urged, 

5659. 
Defenses  in  attachment,  4558,  4561. 
Demurrer,  5046,  5050. 
Dispensed  not  with  by  agreement,  5652. 
Divorce  cases,  in,  2432,  2433. 
Ejectment,  4996-5008. 
Equitable,  4833,  4828,  4960. 
Equity,  in,  4960,  4834-4866,  5064. 
Evidence,  as,  5054,  5188,  4961. 
Exhibits  to  be  attached,  4963,  5642. 
Figures  used  in,  when,  4942. 
Formal  defects  do  not  invalidate,  4994. 
Joinder  of  legal  and  equitable,  4937. 
Ordinary,  in  courts  of,  4254-4262. 
Paragraphed,  to  be,  4961. 
Partnership,  how  denied  in,  2637. 
Petition,  and  what  it  must  set  forth, 

4960. 
Pleas,  5045-5096. 
Special,  not  allowed,  4995. 
Statutory  forms  of,  preserved,  4972. 
Torts,  4940,  3807-3920. 
Trover,  3887. 
Verification,    when    necessary,    4964, 

4965. 
Verified  petition  requires  verified  plea, 

5055.    • 
Writ-book,  all  to  be  recorded  in,  4361. 

Pleas,  5045-5096. 

Accord   and   satisfaction,  as  defense, 
3732-3736. 
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Administrators,     pleas     peculiar     to, 
3506,  3507. 

Agent  may  verify,  when,  5059. 

Amended  to  be  verified,  5057. 

Attorney  may  verify,  when,  5059. 

Award,  as  defense,  4474-4484. 

Claims  similar  to  plaintiff's,  may  be, 
4944. 

Contradictory,  allowed,  5065. 

Contents  of,  5052. 

Demurred  to,  5045-5050. 

Default,  plea  on  opening,  5078,  5072. 

Default,  judgment  by,  5077,  5078. 

Dilatory,  mast  be  sworn  to,  5058. 

Equity,  pleas  in,  5047. 

Equity,  notice  of  plea  in,  5064. 

Executors,  etc.,  pleas  peculiar  to,  3506. 

Failure  of  consideration,  total,  5091. 

Failure  of  consideration,  partial,  5091. 

Filed  at  first  term,  5052,  5045,  5047. 

Former  recovery,  plea  of,  5094,  3741, 
5095. 

No  general  issue,  5053. 

Issuable,  not  filed,  court  gives  judg- 
ment, 5076. 

Issue,  made  by  petition  and  plea,  5067. 

Judgment  by  court,  when   not  filed, 
5076. 

Judgment  by  default,  5077,  5078. 

Jurisdiction,  plea  of,  5081,  5083. 

Justification,  in  torts,  effect  of,  3891. 

Justice's  court,  pleas  in,  4127,  4128. 

Non  est  factum,  must  be    sworn    to, 
5066,  5092. 

Non  est  factum,  law  as  to,  3701-3705. 

Nul  tiel  record,  plea  of,  5093. 

Oath,  required  to,  when,  5076. 

Obligation  of  contract,  denial  of,  3706- 
3709. 

Paragraph,  each  to  be  answered,  4961. 

Partnership,  plea  denying,  2637. 

Payment,  defense,  3717-3721. 
Pendency  of  suit,  plea  of,  3737,  5094. 
Performance  as  a  defense,  3724-3727. 
Principal,  against,  when  agency  is  con- 
cealed, 3032. 
Recoupment  as  defense,  3756. 
Rescission  and  release,  plea  of,  3710- 

3716. 
Set-off,  law  as  to,  5084-5089,  3745-3755. 
Set-off,  copy  of,  when  filed,  5642. 
Specially  pleaded,  what  must  be,  5053. 
Tender  as  defense,  3728-3731. 
Torts,  in  suits  for,  3891-3904. 


Verdict  must  show  on  what,  rendered, 

5330. 
Verified  before  whom  and  when,  4965, 

5055-5062. 
Verified  in  equity,  5060,  4966. 
Verified,  if  petition  is,  5055. 
Usury,  plea  of,  personal,  2878. 

Pledges  and  Pawns. 

Law  as  to,  2956-2965. 
Plene  Administkavit. 

Plea  of,  allowed  when,  3506. 
Plene  Administravit  Pr.eter. 

Plea  of.  lies  when,  3506. 

Police. 

County,  4238  (8). 
Courts,  711.  • 

Police  Power. 

Of  State,  preserved,  5734. 
Over  corporations,  5798. 

Policies  op  Insurance. 

Suit  on,  4963. 
Policy  op  the  Law. 

As  to  comity  of  States,  9. 

Contracts  against,  void,  3668. 

Wills  against,  void,  3258. 

Private  sale  by  administrator  against, 
3459. 

Marriage  favored  by,  2410. 

Poll-tax. 

Amount  of,  5885,  775. 
Positive  Testimony. 

Better  than  negative,  5165. 
Possession. 

In  cases  of  prescription,  3584-3592. 
Writ  of,  in  cases  of  ejectment,  5418. 
Such    writ    operates    against    whom, 

5419. 
Sayings  of  those  in,  admissible,  when, 

5180. 
What  discharges  from  judgment  lien, 

5356,  5355. 
Entitles   plaintiff  to  sue  for  trespass, 

3071,  3875-3877,  3886,  3889. 
Under  recorded  deed,  3587. 
Notice  of  possessor's  title,  3931. 
Possession  of  husband,  3931. 
Possession  of  wife,  3931. 

Possessory  Warrant,  4799-4807. 

County  judge  may  issue  and  try,  4208. 
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Who  else  may  issue,  4799. 

On  what  grounds  issued,  4799. 

How  executed  and  returned,  4800. 

Trial  of,  4801. 

Continuance  of,  4801. 

Question  tried,  and  judgment,  4802. 

Notice  of  certiorari  suspends,  ten  days, 

4803. 
Bond,  and  return  of,  4802,  4804. 
Defendant  imprisoned,  when,  4805. 
Certiorari,  trial  by  jury,  4806. 
Judgment  on  certiorari,  4807. 

Possibility. 

Is  not  the  subject  of  sale,  3537. 
Posthumous  Child. 

Eights  of ,  3355  (4). 
Postmaster. 

Duty  as  to  interrogatories,  5309. 
Postnuptial  Contracts. 

When  executed,  2486. 
Powder. 

How  kept  and  transported,  2291,  1476, 
1151. 

Power  op  Attorney. 

Filed  with  official  bond,  when,  249. 
Filed  on  appeal,  when,  4457. 
What  formality  necessary,  3002. 
Fiduciaries  may  execute,  2556,  3000, 
3428. 

Powers,  Coupled  With  an  Interest. 

In  agent,  not  revocable,  3003. 

In  such  case,  agent  may  disregard  in- 
structions, when,  3004. 

In  such  case,  agent  may  sue  on  con- 
tract, 3037. 

Sales  under,  4023,  3539. 

Powers,  Execution  op. 

Supervision  of,  in  equity,  4017. 
Discretionary  powers,  4018. 
Collusive  execution  of,  4019. 
Illusory  appointment  defined,  4020. 
Consent  to  marriage  compelled,  when, 

4021. 
Compelled  in  what  cases,  4022. 
Mistake  or  accident  in,  relieved,  3986. 
Of  sale,  extent,  3171,  4023. 
Sales  under,  how  conducted,  4023. 

Powers  op  Sale. 

In  mortgages  and  deeds,  3171,  3003, 
4023. 


Agent  having  indicia,  3539. 
Practice. 

In  county  court,  4198,  4204. 

Of  Supreme  Court,  as  to  injunctions, 

5558. 
Rules  of,  how  made,  4332,  4333. 
In  courts  of  ordinary,  4254-4262. 
Before  ordinary   in    county  matters, 

4263-4268. 
Rules  of,  in  equity,  5692-5697. 
In  Supreme  Court,  5559-5592. 
In  city  courts,  4299-4307. 
On  money  rules,  4776. 

Precatory  Trusts. 

What  creates,  3162.  ' 
Preferences. 

Legal,  when,  2697,  2699. 

In  assignments,  2698,  2699. 

Corporations  cannot  prefer,  2698. 

Directors  cannot  obtain,  1858. 

Premises. 

Unsafe,  owner  liable  when,  3824. 
Preponderance  op  Evidence. 

What  is,  and  how  determined,  5145, 
5146. 

Prescription,  3583-3598. 

Actual   possession,    how    evidenced, 

3585. 
Actual   possession,   for  twenty  years 

gives  title,  3588. 
Color  of  title,  prescription  under,  3589. 
Constructive  possession  makes,  when, 

3586. 
Dedication  to  public  use,  3591. 
Disabled  persons,  does  not  run  against, 

3593. 
Dismissal  of  suit  affects,  how,  3595. 
Easement,  3590,  3046. 
Exceptions  to  law  of,  3593,  3595. 
Fraud,  concealed,  does  not  run  against, 
'  3595,  3597. 
Insane  persons,  does  not  run  against, 

3593. 
Inchoate  title  by,  transferable,  3598. 
Lien  of  judgment  on  property   sold, 

lost,  when,  5355. 
Joint  title,  does  not  run  against,  when, 

3595.   ' 
Light  and  air,  none  for,  3046. 
Minors,  does  not  run  against,  3593. 
Nonsuit,  affects  how,  3595. 
Personalty,  title  to,  by,  3592. 
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Possession,  requisites  of,  to  make,  3584. 
Possession,    actual,  how    evidenced, 

3585. 
Possession,  constructive,  3586. 
Possession,  to  what  bounds,  3587. 
Possession  under  recorded  deed,  3587. 
Private  way,  3065,  672,  673,  678. 
Processioners   must  respect   title  by, 

3248. 
Seven    years    possession    gives    title, 

when,  3589. 
Suspended  by  disability  of  party,  3594. 
Tacked,    successive   possession,    3598, 

3596. 
Title  by,  defined,  3583. 
Title  by,  arises  from  what  possession, 

3584. 
Twenty  years  actual  possession  gives 

title,  3588. 
Unrepresented  estates,  does  not  run 

against,  3595. 

Press. 

Freedom  of,  5712. 
Privileges  of,  3840. 

Presumptions. 

Answer,  in  evasive,  5054. 

Appropriation  of  payment,  3722. 

Attorneys,  authority  of,  4423. 

Carriers,  against,  2264,  2321. 

Conclusive,  5150. 

Death  of,  5154. 

Delivery  of  deeds,  as  to,  3603. 

Disputable,  5154. 

Estoppels,  in  case  of,  5150-5153. 

Fact,  of,  5149. 

Failure  to  produce  best  evidence, 
from,  5163. 

Failure  to  produce  evidence,  from, 
5157. 

Gifts,  in  favor  of,  2491,  3570,  3571. 

Grants,  in  favor  of,  3221,  3222. 

Husband  and  wife,  of  contracts  be- 
tween, 2492. 

Innkeepers,  against,  2938. 

Innocence,  of,  5154. 

Law,  of,  5149. 

Legitimacy  of  children,  of,  2493. 

Letter,  in  case  of  failure  to  answer, 
5155,  5163. 

Life,  of,  5154. 

Mental  condition,  of,  5154. 

Negotiable  paper,  as  to,  3696. 

Payment,  order  of,  3722. 


Possessions  of  husband  and  wife,  his, 

3931. 
Probate,  of,  proper,  5221. 
Quality  of  goods,  after  acceptance  of, 

3557. 
Railroads,  against,  2321. 
Relatives,  in  case  of  gifts  by,  3160, 4936. 
Relatives,  in  case  of  services  between, 

4936. 
Wife,  against  gift  by,  2491. 
Wife  buys  necessaries,  where,  2477. 

Principal  and  Agent,  2997-3044. 

Admissions  of  agent  bind   principal, 

when,  3034,  5192. 
Affidavit  in   legal  proceedings,  agent 

may  make,  3035. 
Agency  created,  how,  3002,  3035. 
Authority,  agent  limited  by,  3004. 
Authority   of    agent  construed,   how, 

3023. 
Benefit  of  agent's  contracts,  principal 

shall  have,  3032. 
Bond  for  principal,  in  legal  proceed- 
ings, by  agent,  3035. 
Bound  by  acts  of  agent,  principal  is, 

how  far,  3021. 
Bound    by  representations  of    agent, 

principal  is,  3026. 
Bound  by  fraud  or  neglect  of  agent, 

principal  is,  3029. 
Buy,  agent  to,  cannot  sell,  3010. 
Coagent,    tort    by,    principal    bound 

when,  3030,  2610. 
Commissions,  agent  entitled  to,  3014. 
Concealed  principal,  rights  of  stran- 
gers against,  3024. 
Concealment  of  agent,  principal  liable 

for,  3026. 
Contractor  and  contractee,  3818,  3819. 
Credit  to  agent,  principal  not  bound, 

3025. 
Credit  to  agent,  when  responsible,  3039. 
Delegate  authority,  agent  cannot,  2999. 
Diligence  required  of  agent,  3009. 
Discharge  of  employee,  3016. 
Estopped    from  disputing  principal's 

title,  3012. 
Excess  of  authority,  agent  liable  for, 

3041. 
Excess  of  authority,  agent's  rights  in 

case  of,  3042. 
Expenses,  agent  entitled  to,  3014. 
Fiduciaries  may    act  by,  3000,  2549, 

3428. 
Form  of  agent's  act  immaterial,  3022, 
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Formality  in  creation  of  agency,  3002. 

Fraud  of  agent,  principal  liable  for, 
3029. 

Husband  bound,  where  wife  buys  nec- 
essaries, 2477,2478. 

Illegal  agency  gives  no  rights,  3018. 

Imputable  negligence,  2902. 

Individually  liable,  agent  is,  when, 
3041. 

Infant  agent  may  bind  principal,  3001. 

Joint  principals,  agent  of,  3013. 

Legal  proceedings,  agent  may  insti- 
tute, for  principal,  3035. 

Liability  of  agent  to  coagent,  2610, 
3030. 

Liability  of  master  to  servant,  2610- 
2614. 

Master  and  servant,  2610. 

Mingling  goods,  effect  of,  by  agent, 
3020. 

Money  deposited  by  agent,  principal 
may  follow,  3005. 

Neglect  of  agent,  principal  liable  for, 
3029. 

Notice  to  agent  is  notice  to  principal, 
3028,  3027. 

Overseers,  law  as  to,  3043,3044,  3016. 

Partners,  agent  of,  2652. 

Party  plaintiff,  agent  may  be,  in  own 
name,  when,  3037,  3038. 

Payment  to  agent  by  mistake,  recov- 
erable, 3036. 

Payment  to  agent  is  good,  when,  3717. 

Payment  bad,  if  agent  fails  to  produce 
obligation,  3006. 

Pleas,  agent  may  swear  to,  5059. 

Possession,  agent  may  sue  for  inter- 
ference with,  3038. 

Powers  coupled  with  interest  in  agent, 
3539,  3003, 3004, 3037. 

Private  instructions  do  not  affect 
strangers,  3539,  3023. 

Profit  for  himself,  agent  cannot  make, 
3011. 

Public  agents,  liability  of,  3040. 

Ratification,  law  as  to,  3019. 

Ratification  cannot  be  partial,  3021. 

Recovery  by  principal  of  property  ille- 
gally transferred,  3033. 

Relation  of,  arises,  when,  2997. 

Relation  of,  is  confidential,  4030. 

Representations  of  agent  bind  princi- 
pal, 3026. 

Respondeat  superior,  3818,3819. 

Revocable,  agency  is,  when,  3003. 


Revocation  of  agency,  what  is,  3003. 

Sell,  agent  to,  cannot  buy,  3010. 

Special  agents,  authority  must  be 
looked  to,  3023. 

Statute  of  frauds,  agent's  contracts 
under,  2693. 

Sue,  agent  may,  in  his  own  name,  3037, 
3038. 

Torts  by  one  agent  to  another,  princi- 
pal bound  when,  2610,  3030. 

Trespass  of  agent  binds  principal, 
when,  3031. 

Under-servant  of  agent,  agent  not  li- 
able for  acts  of,  3041. 

What  may  be  done  by  agent,  3539,  2999. 

Who  may  be  agent,  3001. 

Wife  can  be  agent,  when,  3001. 

Wife  as  agent  of  husband,  2477,  2479. 

Witness,  agent  is  competent,  3034. 

Principal  and  Surety,  2966-2996. 

What  constitutes  the  contract  be- 
tween, 2966-2970. 

Rights  of  surety  against  principal, 
2979-2989. 

Rights  between  creditors  and  sureties, 
2970-2977. 

Rights  of  sureties  among  themselves, 
2992-2994. 

Rights  of  sureties  as  to  third  persons, 
2995, 2996. 

See  Sureties. 

Priority. 

Of  liens,  2887-2915. 

By  assignment,  2697. 

By  preference,  2697. 

Of  debts  against  decedents,  3424. 

Of  sales  under  levy,  5424. 

Prisoners.    - 

Not  barred,  when,  3779,  3593. 
Jail  fees  in  bail-trover,  4610. 

Private  Knowledge. 

Jurors  not  to  act  on,  5337. 

Private  Property. 

When  and  how  taken  for  public  use, 
4657-4686,  3052,  3056,  1456, 5729, 5798. 

Private  Sales. 

Law  as  to,  3526-3561. 
See  Sales,  Private. 

Private  Way. 

Arises  how,  3065. 
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Private  Writing,  5239-5259. 

Production  and  proof  of,  5239. 
Secondary  proof  of,  when  lost,  5240. 
Production  of,  provided  for,  5248-5259. 
Notice  to  produce,  unnecessary,  when, 

5254. 
Alteration     of,    must    be     explained, 

when,  5242. 
Proof  of,  dispensed  with  on  production, 

when,  5243. 
Proved  by  what  witnesses,  5244. 
How  proved,  in  absence  of  subscribing 

witnesses,  5245. 
Handwriting  resorted  to,  when,  5246. 
Comparison   of  handwriting  allowed, 

when,  5247. 

Privies. 

Relief  to,  in  equity,  3976. 
Concluded  by  judgments,  5348. 
Admissions  of,  provable,  when,  5193. 
Decrees  bind,  3936. 
Lis   pendens    extends    beyond,  when, 

3936. 
See  Parties. 

Privileged  Communications. 

As  to  evidence,   include  what,  5198, 

5200. 
As  to  libel  and  slander,  include  what, 

3840. 
Allegations  in  pleadings  are,  3842. 

Privilege  of  Witnesses. 

Extends  to  what,  3957,  3947,  4427  (4), 

5288,5281. 
From  arrest,  5265. 
Under  examination,  5281. 
To  fair  treatment,  5281. 

Privity. 

Unnecessary  in  actions  for  tort,  3812. 

Probable  Cause. 

Want  of,  exists,  when,  3844. 
Malice  inferred  from  want  of,  3848. 
Want  of,  in  cases  of  malicious  arrest, 
3856. 

Probate  op  Deeds. 

For  record,  how  made,  3623,  3624. 

Probate  op  Wills. 

Law  as  to,  3279,  3285. 

Proceedings  Against  Officers  of  Court. 
Law  regulating,  4769-4782. 


Process,  4973-4995. 

Administrators,  where  one   is   out  of 

State,  service  of,  on,  3505. 
Banks,  service  of,  on,  1984. 
Coroner,  executed  by,  when,  496. 
Corporations,     etc.,    service     of,    on, 

1892-1902. 
Counties,  how  served  on,  340. 
Entry  of  service  of,  traversable,  when, 


Equity  cases,  in,  4975. 

Express  companies,  service  of,  on ,  2005. 

Insurance  companies,  how  served  on, 

2146. 
Minors,  how  served  with,  4987. 
Ordinary's  court  in,  4254. 
Petition  to  be  annexed  to,  4974. 
Eailroads,  service  on,  2334-2338. 
Served  by  publication ,  wrhen ,  4975-4980. 
Served  on  insurance  companies,   how, 

2146. 
Served  on   telegraph  companies,  how, 

2348. 
Service   of,   on  administrators,   when 

one  is  out  of  State,  3505. 
Service  of,  on  banks,  1984. 
Service  of,  on  corporations,  1892-1902. 
Service  of,  on  express  companies,  2005. 
Substitute  for  subpoena,  4974. 
Substituted,  service  of,  4975. 
Telegraph     companies,     how    served 

with,  2348. 
Waived  by  appearance  and  pleading, 

4981. 
Waiver  of,  amended,  when,  5109. 

Processioning. 

Appointment  of  processioners,  3243. 

How  done,  3244. 

Notice  of,  3244. 

Surveyor's  duty  in,  3245. 

Rules  governing  as  to  disputed  lines, 
3246. 

General  reputation,  when  evidence, 
3247. 

Protest  against  line  of  processioners, 
3249. 

Adverse  possession,  respected  in,  3248. 

Appeals  to  superior  court,  3249. 

Verdict  and  judgment  to  be  moulded, 
3249. 

Fees  of  processioners,  etc.,  by  whom 
paid,  3250. 

Costs  shall  bide  issue  in  case  of  pro- 
test, 3250. 

Return  of  processioners,  3251. 
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Land  cut  by  streams,  how  marked, 
3252. 

Prochein  Ami. 

Homestead  applied  for  by,  when,  2843. 
Suits  by  infant  without,  4947. 
Who  may  appear  in  equity  by,  4843. 
Bonds  required  of,  2528,  5681,  5696. 

Pro  Confesso. 

Bills  in  equity  taken,  when,  5054,  5071. 
Produce  Evidence. 

Failure  to  produce  best,  5163. 

Production  of  Books  and  Papers,  5248- 
5259. 

When  and  how  compelled,  5248-5259. 

Notice  dispensed  with,  when,  5254, 
5243. 

Compliance  with  notice,  what  suffi- 
cient, 5678. 

On  applications  for  new  trial  and  in- 
junctions, 5327. 

By  subpoena,  duces  tecum,  5255. 

Pro  Hac  Vice  Judges. 

Appointed,  when  and  how,  4326,  4327, 

4329. 
In  county  court,  4179,  4178. 
In  court  of  ordinary,  4227. 

Prohibition. 

Judges  of  superior  court  may  grant, 

4321. 
Office  of,  and  law  concerning,  4885. 
Enforced  by  attachment,  4860. 

Promises. 

By  surety  in  ignorance,  not  binding, 

2976. 
That  must  be  in  writing,  to  bind,  2693. 
Exceptions  and  qualifications,  2694. 
To  revive  debt  barred,  2693  (6) ,  3433, 

3788. 
Mutual,  a  good  consideration,  3661. 
In  favor  of  stranger  to  consideration, 

3664. 
Voluntary,  not  specifically  enforced, 

4039. 
Of  marriage,  parties  not  competent  in 

suits  on,  5272. 

Promissory  Notes,  3676-3700. 

Acceptance  payable  out  of  particular 

fund,  3686. 
Are  joint,  or  joint  and  several,  3677. 
Blank  indorsement  explained,  5209. 


Bona  fide  holder  of,  rights  and  protec- 
tion of,  3694. 
Capacity  of  parties  to,  3647-3655. 
Definition  of,  3677. 
Good  faith  of  holder  presumed,  3696. 
Holder  of,  rights  of,  law  as  to,  3694- 

3700. 
Holder  of,   as  collaterals,  rights  of, 

3697. 
Holidays  specified,  3692. 
Implied   warranty   of     transferor    of, 

3685. 
Indorsement  of,  needs  no  proof,  when, 

3705. 
Indorser  of,  may  limit  his  liability, 

3683. 
Limitations  of  actions  on,  3767. 
Lost,  copies  established,  4744. 
Lost,  payment  decreed  in  equity,  3969. 
Maker  may  restrain  negotiability  of, 

3681. 
Negotiable,  when  and  how,  3681. 
Notice    to    holder  of,  what  is,  3695, 

3699. 
Pawnee  of,  rights  of,  2957. 
Payable  in  specifics,  3677,  3678. 
Payable  on  demand,  due  when,  3700. 
Payable  to  agent  of  corporation,  3037. 
Payment  on,  effectual,  when,  3720. 
Protest,  need  none,  if  not  payable  in 

bank,  3688. 
Protest   of,    and   notice   to    indorser, 

3688. 
Rights  of  holder  when  payable  in  spe- 
cifics, 3678,  3677. 
Title  of  holder  inquired   into,  when, 

3698. 
Transfer  of,  carries  security,  3684. 
Set-off    allowed    against    holder    of, 

when,  3750. 
Warranty  of  transferor  of,  3685. 
What  are  negotiable,  3682. 

Property,  3045-3079. 

Condemnation  of  private,  4657-4686. 

Corporation  powers  as  to,  1852. 

Destruction  of,  for  public  good,  1456, 
3056. 

Enjoyment  of,  interference  with,  gives 
action,  3874. 

Exemption  from  levy  and  sale  speci- 
fied ,"2866. 

Governor  may  buy,  in  certain  cases, 
127. 

Governor  may  rent  or  sell,  when,  129. 

Governor,  title  to  made  to,  when,  128. 
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In  which  State  has  interest,  1015. 

Lands  reserved  to  State,  1018. 

Mode  of  obtaining  exemption,  2867- 

2875. 
Personalty,  law  as  to,  3070-3077. 
Protection   to,   duty   of    government, 

5699. 
Real  and  personal,  included  in,  5. 
Realty,  law  as  to,  3045-3067. 
Stocks  owned  by  the  State,  1019,  1014. 
Taken  only  by  law,  5700. 
Tax,  what  exempt  from  sale  for,  762. 
Taxable,  767. 

Taxation,  what  exempt  from,  762. 
Taxes,  fi.  fa.  against,  for,  908. 
Wild  animals,  how  acquired  in,  3073. 

Property  Exempt  From  Sale. 
For  taxes,  762. 
For  debt,  specified,  2866. 
Exemption  of,  how  obtained,  2867. 
Land  exempt,  how  laid  off,  2868. 
Objections  to  survey,  how  tried,  2869. 
Town  property,  how  exempted,  2870. 
Sold  subject  to  exemption,  when,  2871. 
Insolvent  estates,  allowed  when,  2875. 
Choses  in  action  and  promissory  notes 

are,  5353. 
Future  interest  in  personalty  is,  5452. 
See  Levy  and  Sale. 

Protection. 

To  person  and  property,  duty  of  gov- 
ernment as  to,  5699. 

Protest. 

How  proved,  5235. 

When   necessary   to  charge  indorser, 

3688. 
Holidays  to  be  respected  in,  3693,  3679. 
Days  of  grace  not  allowed  on  sight 

paper,  3680. 
Payment  under,  voluntary,  3723. 

Provisions 

Action  for  sale  of  unwholesome,  3864. 
Proximate. 

Damages,  3798,  3799,  3912-3914. 
Publication. 

Service  by,   in  divorce  cases,   when, 

2432. 
Service  by,  in  equity  causes,  4975-4980. 
Against    resident  corporations,   1899- 

1902. 
Against  resident  mortgagors,  2743. 
Of  advertisements,  5457-5462. 


Public  Documents. 

Law  as  to,  proof  of,  5210.  5236. 
Public  Improvement. 

Restrictions  on  legislature  as  to,  5890. 
Public  Interest. 

Matters  of,  how  proved,  5183. 
Public  Policy. 

Contracts  against,  void,  3668,  9. 
Public  Records. 

Established  how,  when  lost,  5223-5230. 

Public  Sale.  See  Sales,  Public,  5455-5467. 
Public  Use. 

Analagous  right  to  destroy  property 
for,  3056,  1456. 

Compensation  for  property  taken  for 
public  use,  5729,  6018. 

Corporate  franchise  subject  to,  5798. 

How  exercised,  4657-4686,  3054. 

Just  compensation  to  be  made,  3055. 

Right  of,  when  exercised,  3053. 

Property,  how  taken  for,  4657-4686. 

Purchase-money. 

Inadequacy  of,  effect  on  sale,  3549. 

Due,  when,  3550. 

Attachments  for,  law  concerning,  4539- 

4542. 
Sale  of  land  for,  where  titles  are  not 

made,  2788,  5433. 
Homestead  subject  to  sale  for,  2850, 

5912. 
Claim  for,  superior  to  dower,  4688. 
Claim  for,  superior  to  year's  support, 

3472 
Foreclosure  of,  debts  for,  5432-5434. 

Purchaser. 

Attack  judgments,  may,  5371. 
Equity  will  not  disturb,  3934,  3976. 
Execution  sales,  gets  possession  how, 

at,  5469. 
Fraudulent  conveyances,  in   case   of, 

2695. 
Fraudulent  title  of,  is  protected,  when, 

3540. 
Gifts,  void  as  to,  when,  3569. 
Innocent,  always  protected,  3540. 
Intending  not  to  pay,  3531. 
Judgments  may   be  attacked,   when, 

5371. 
Judicial  sales,  at,  5454. 
Marriage  settlement,  rights  as  against, 

2487,  2480-2482. 
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Negotiable  paper,  of,  gets  title,  when, 
3538. 

Notice,  with,  from  one  without,  3988. 

Notice,  without,  from  one  with,  3938. 

Pays  for  papers,  3528. 

Possession,  put  in,  by  officer,  when, 
5468. 

Property  subject  to  judgment  of,  5355, 
5356. 

Protected  against  voluntary  deeds, 
when,  3530. 

Rescission  of  sale,  in  case  of,  3713. 

Rights  as  against  marriage  settle- 
ments, 2480-2482,  2487. 

Sales,  at  judicial,  5454. 

Sales  to  defraud  are  void,  when,  3529. 

Sheriff's  sales,  liability  of,  at,  5466. 

Suits  against,  how  brought,  5467. 

Trustees  protected  from,  3179. 

Quality. 

Presumption  of,  in  sales,  3557. 

QUANDO   AcCIDERINT. 

Plea  of,  3508. 
Quantum  Meruit. 

Recovered,  when,  4936. 
Quantum  op  Damages. 

For  breach  of  bond  for  titles,  3805. 

For  breach  of  warranty,  3804. 

For  malicious  prosecution,  3847. 

In  suits  on  official  bonds,  264. 

Law  as  to,  generally,  3793,  3806. 

In  default  case,  how  proved,  5073. 

Questions  of  Law  and  Fact. 

Judged  of  by  jury  in  criminal  cases, 

5723. 
How  argued,  5675,  5676. 
Direct  verdict,  when,  5331. 
Construction  by  court,  3672. 

Quia  Timet.  ' 

Bills  granted   by  judges   of  superior 

court,  4321. 
Proceedings  sustained,  for  what,  4892. 
To  remove  cloud  on  title,  4892,  4893. 

Quiet  Enjoyment. 

Covenant  of,  3612,  3614. 

Qui  Tam  Actions. 
Law  as  to,  4933. 
Gaming,  3671. 
Informers,  3776. 
See  Penal  Actions. 


Quo  Warranto. 

Granted  by  judges  of  superior  courts, 

4321. 
Issues  for  what  purpose,  4878. 
Heard  in  vacation,  when,  4879. 
Issues  of  fact,  how  tried,  4880. 
Continuances,  how  granted,  4880. 
Proceedings  in  cases  of,  4881. 
Law  of  certain  sections  extended,  4882. 
Governor  exempt  from,  4883. 
Judgment  in,  shall  dispose   of   office 

books,  papers,  etc.,  4884. 
Judgment  in,  how  enforced,  4884. 

Railroad  Commissioners,  2185-2218. 

Appointment  of,  2185. 

Demurrage  charges,  2206. 

Discrimination  by  railroads  forbidden, 
when,  2188. 

Discrimination  o  f  railroad  against 
other  lines,  illegal,  2214. 

Duties  of,  2189. 

Exceptions  and  limitations,  2216. 

Expense  for  office,  etc.,  for,  limited, 
2186. 

Express  companies,  under  commis- 
sion, 2217. 

Extortion  by  railroad,  disallowed, 
2187. 

Fines  paid  into  State  treasury,  2198. 

Freights  delivered  to  connecting  lines, 
how,  2212. 

Inspection  of  roads,  2194,  2195. 

Interstate  commerce  commission, 
may  proceed  before,  attorney-gen- 
eral to  represent  commission,  2205. 

Jurisdiction  and  powers  of,  2193. 

Liability  of  railroads  for  violating  reg- 
ulations of,  2197. 

Limitation  as  to  certain  suits,  2197. 

May  proceed  before  interstate  com- 
merce commission,  attorney-general 
to  represent  commission,  2205. 

Oath  of,  framed  by  Governor,  2185. 

Office  of,  shall  be  furnished  to,  2186. 

Office  of,  shall  be  in  Atlanta,  2186. 

Official  term  of,  2185. 

Penalty  for  violating  regulations  of, 
2196. 

Penalty  for  violating  provisions  as  to 
overcharge  and  demurrage,  2208, 
2209. 

Power  of,  over  contracts  between  rail- 
roads, 2193. 

Power  over  witnesses,  and  how  exe- 
cuted, 2210. 
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Publication  of  schedule  by,  2190,  2191. 

Railroad-tracks  joined,  how,  2213. 

Railroad  to  give  duplicate  freight  re- 
ceipts, 2200. 

Railroads  shall  report  to,  when,  2211. 

Regulation  of  charges,  by,  2218. 

Remedies,  cumulative,  etc.,  2198. 

Removed  from  office,  when,  2185. 

Revision  and  change  of  schedules,  by, 
2190,  2191. 

Road  unsafe  or  dangerous,  commis- 
sioners' duty,  2194. 

Rules  of  evidence  before,  2198. 

Salary  of,  and  how  paid,  2185. 

Schedule  prima  facie  evidence,  when, 
2190,  2191. 

Schedules  of  rates  for  railroads,  made 
by,  2190,  2191. 

Schedules  of  rates  revised  and  changed 
by,  2190,  2191. 

Secretary  of ,  and  how  paid,  2186. 

Shall  not  be  interested  in  railroads, 
etc.,  2185. 

Semi-annual  reports  of,  2201. 

Storage  charges  regulated,  2206. 

Suspended,  how,  2185. 

Telegraph  companies  under,  2217. 

Through  rates  to  be  investigated,  2202. 

Vacancy  in  office  of,  how  filled,  2185. 

Railroad  Crossings,  2219-2233. 
Railroads,  2195-2338. 

Accommodation  equal  to  all,  2268-2274. 
Amendment    of    charter,    2178,    2171, 

1836-1845. 
Appeals,  how  entered,  2256. 
Bell-ringing,  when,  2224. 
Blow-post  law,  2222-2226. 
Blow-post  near  crossings,  2222. 
Bonds,  may  issue,  2165,  2167  (10). 
Books,  etc.,  where  kept,  2175. 
Books,  extracts  from,  2175. 
Books  of,  subject  to  inspection,  2175. 
Books  of  subscription  to  be  opened, 

when,  2162,  2164. 
Books,  custody  of,  2175. 
Borrowing  money,  2167  (10). 
Branch  roads,  2169,  5799. 
Bridges,  not  appropriated  by,  2233. 
Buildings,  what  may  be  erected,  2167 

(8). 
Capital,  increase  of,  2162-2165. 
Capital  stock  and  organization,  2163- 

2165. 

Cars  divided  into  compartments,  2272. 


Cattle-guards      and      farm-crossings, 
2243-2246. 

Certificate  of  incorporation,  2161,  2162. 

Certificate,  form  of,  2161. 

Change  of  route  or  name,  2171. 

Charter,  duration  of,  2160,  2178,  2166. 

Charter,  how  amended,  1836-1845, 2171, 
2178. 

Charter,  petition  for,  2160. 

Charters  of,  subject  to  Constitution, 
2161,  5799. 

Commission,  2185-2218. 

Commissioners,  powers  of,  2185-2216. 

Common  carriers,  are,  2167(7),  2263, 
2297. 

Company,  name  of,  2160. 

Company,  name  of  existing,  not  select- 
ed, 2160. 

Compartments,  cars  divided  into,  2272. 

Competing  roads,  not  acquired,  2173, 
5800. 

Competition,  contracts  defeating,  for- 
bidden, 5800. 

Competition  not  to  be  defeated,  2173, 
2179,  5800. 

Comptroller-general,  incorporation  by, 
2159. 

Condemnation  of  right  of  way,  2170, 
4657-4685. 

Condemnation,  subject  to,  5798. 

Conditional   bills   of    sale   of   rolling- 
stock,  2326-2328. 

Connecting  roads,  liability  of,  2317. 

Connecting  roads,  delivery  of  freight, 
2298-2319. 

Connecting  roads  must  receive  cars, 
2212,  2302. 

Connecting  roads  must  sell  tickets  to 
each  other,  2299-2301. 

Connection    by    switches,    2213-2216, 
2167(6). 

Connect  with  other  roads,  2167  (6). 

Consent  of  city  to  use  streets,  2167  (5) . 

Consent  of  county  to  cross  roads,  2167 
(5). 

Consent  of  injured  party  defeats  ac- 
tion, 2322,  3893. 

Consolidate,  merge  stock,  lease,  etc., 
2173,  2177,  2179. 

Consolidation  with  other  roads,  2173, 
2177. 

Consolidation  of,  2179. 

Construction,  stock  to  be   subscribed 
before,  2164. 

Contract  with  other  roads,  may,  2167 
(6),  2173,  2177,  2179. 
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Corporate  powers,  2166-2179,  2167  (1)- 

2167  (10). 
Corporation,  name  of,  2160. 
Cross  other  roads,  on  what  terms  may, 

2172,- 2167  (6),  2219-2234. 
Crossing  each  other,  when  and  how  al- 
lowed, 2219-2234. 
Crossing  highways,  2172,  2233,  2219- 

2221. 
Crossing  railroads,  2219-2234. 
Crossing  streams,  2167  (5). 
Crossing  streets  and  highways,  2227, 

2167  (5). 
Crossings,    farm,    and  cattle-guards, 

2243-2246. 
Crossings,  full  stop  at,  2234. 
Crossings  at  grade,  2167  (6),  2219-2221, 

2227. 
Crossings  of  public  road,  how  kept, 

2220. 
Crossings  of  public  road,  extent  of, 

2221. 
Crossings    repaired    at    expense    of, 

2228-2231. 
Constitution,  charter  subject  to,  2161, 

1880,  1881,  5799. 
Damages  for  right  of  way,  how  assessed 

against,  2170,  4657-4685,  5798. 
Debt  and  stock,  how  increased,  2165, 

2167(10).' 
Deeds  of  trust  convey  what,  2167  (10). 
Decreasing  competition,  contracts  for, 

forbidden,  5800,  2173,  2179. 
Delay,  damages  for,  2282,  2319. 
Delayed  trains  to  be  posted,  2235. 
Delinquent    stockholders,    notice    to, 

2164. 
Delinquent  stock,  how  forfeited,  2164. 
Director  to  be  stockholder,  2163. 
Directors,  majority  to   be  residents, 

2163. 
Directors,  how  chosen,  2163. 
Directors,  not  less  than  five  nor  more 

than  fifteen,  2163. 
Discrimination  not  allowed,  2214,  2188, 

2299-2307,  2268-2274. 
Duration  of  charter,  2178,  2160,  2166. 
Elected,  officers,  how,  2163. 
Election  postponed,  2163. 
Engineers  to  stop  at  crossings,  2234. 
Equal  accommodation  to  all,  2299-2307, 

2268-2275. 
Estimate  as  to  length,  2160. 
Examination  of  right  of  way,  2167(1). 
Existing  charter,  how  amended,  2171, 

2178,  1836-1845. 


Excess  of  freight,  how  recovered,  2316. 
Exemption  from  taxation  not  acquired 

by  purchaser,  2178,  2167(11). 
Extortion  forbidden,  2187. 
Extension  of  road  and  branches,  2169. 
Extracts  from  books,  2175. 
Extraterritorial  rights,  2173,  2177. 
False  billing,  2208,  2308. 
Failure  to  blow  whistle,  liability  for, 

2224. 
Failure  to  erect  blow-posts,  indictable, 

2223. 
Ferries,  not  appropriated  by,  2233. 
Foreign  States,  operated  in,  2177,  2173. 
Former    purchasers,    right    of,    2168, 

2167(10,12). 
Form  of  notice  to,  by  owners  of  live 

stock,  2254. 
Form  of  certificate  of  necessity  to  kill 

stock, 2161. 
Form  of  freight  receipt  by,  and  pun- 
ishment for  not  giving,  2293. 
Form  of  tax  returns  by,  812. 
Fifteen  miles  to  be  constructed  in  two 

years,  2166. 
Freight    and    passenger  tariffs  regu- 
lated,   2185-2216,    5800,    5797,    5780, 

2167(9). 
Freight,  delivery    of,    by  connecting 

roads,  2298-2319. 
Freight,  tracing,  2318. 
Full  stop  at  railroad  crossing,  2234. 
Grade  crossing,  2219-2221, 2227, 2167  (6). 
Homicide  by,  suits  for,  3828. 
Hours  of  service  of  trainmen,  2240. 
Incorporated,  purchasers,  how,  2168. 
Incorporation  and   powers,  2159-2184. 
Incorporation,  method  of,  2159-2162. 
Incorporation,  by  comptroller-general, 

2159. 
Incorporation,  by  secretary  of  State, 

2159. 
Incorporation,  certificate,  evidence  of , 

2162. 
Increase  of  capital,  2162-2165. 
Increased,  debt  and  stock,  how,  2165. 
Initial  road  to  give  information,  2317. 
Injuries  by  railroads,  2320-2325. 
Injuries  to  stock,  2247-2262. 
Injury   when   acting  beyond  charter, 

2277. 
Judicial  sale,  2167(11). 
Lease  of  other  roads,  2173. 
Leases,  2173,  2179. 
Lessee  and   lessor  road,  liability  of, 

1863-1865. 
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Lessees  of,  how  served  with  process, 

2335. 
Lessees  of,  where  sued,  2335. 
Lessor  road,  how  sued,  2337,  2338. 
Levy,  advertisement  and  sale,  2257. 
Liability  of,  2320. 
Liability  of,  for  damages  to  live  stock, 

2252. 
Liability  of,  for  delay,  2319,  2282. 
Liability  of,  for  overcharge,  2316. 
Liability   of,   for    injuries    by  trains, 

2321. 
Liability  of,  for  injury  by  coemployees, 

2323,  2297. 
Liability  of  stockholder,  2165. 
Liability  of,  to  connecting  roads,  2301, 

2298. 
Liability  of,  to  employees,  2297,  2323. 
Liability  when    track-overseer   is    in- 
solvent, 2251. 
Lien  of,  2287,  2303-2306. 
Lien  for  supplies  furnished,  2331,  2332. 
Lien   of   employees   for  wages,    2329, 

2330. 
Liens  against  railroads,  2329-2333. 
Lists   of  marks   and   brands  of  stock 

killed,  how  kept  by,  2248. 
Lists  of  brands  of  stock  killed,  posted, 

2249. 
Live  stock,  injuries  to,  2247-2262. 
Live  stock,  to  be  received,  2313-2315. 
Location  of  principal  office,  2160. 
Longitudinal  use  of  streets,  2167  (5). 
Lumber  cars,  how  weighed,  2311. 
Lumber,  how  shipped,  2311. 
Meeting,  for  organization,  2163. 
Meeting,  notice  of  postponement,  2163. 
Meeting,  where  held,  2163. 
Mode  of  incorporation  of,  2159. 
Mortgage,  how  executed,  2167(10). 
Name  of  company,  2160. 
Name  of  existing  company,  not  to  be 

selected,  2160. 
Name  of  corporation ,  2160. 
Negligence  of  injured  party,  effect  of, 

2322. 
Notice,  how  given,  2163. 
Notice  of  postponed  meeting,  2163. 
Notice    of   repairs    to    crossing,    how 

given,  2227. 
Notice  to,  by  owner  of  stock,  2254, 2253. 
Notice    to    delinquent     stockholders, 

2164. 

Notice,  publication  of,  2165. 
Officers,  how  elected,  2163. 
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Operation  of,  2219-2242. 

Organization   and  capital  stock,  2163, 
2165. 

Organization,  meeting  for,  2163. 

Other  roads,  lease  of,  2173. 

Other  roads,  purchaser  of,  2173. 

Other  roads,   terminal   facilities,   use 
of,  1865,  2167  (6). 

Overcharge  of  freight,  how  recovered, 
2316. 

Overcharges,  2308. 

Overcharges  by  officers   of,   punished, 
2187,  2196. 

Overseer  and  track-menders  liable  for 
default,  2250. 

Passengers  and  freight,  regulation  of, 
2167  (9),  2187-2216. 

Payment  of   taxes,   how   resisted   by, 
782. 

Penalty  for  not  issuing  ticket  to  con- 
necting, road,  2301. 

Penalty  for   unlawfully   remaining  in 
car,  2271. 

Penalty    for     unjust     discrimination, 
2307,  2188,  2214,  2195,  2197. 

Personal  property,  stock  is,  2165. 

Petition  for  charter,  2160. 

Petition,  publication  of,  2160. 

Postponed  meeting,  notice  of,  2163. 

Power    of     commissioners,     how    far 
under,  2185-2216. 

Power,  what  may  be  used,  2167  (7). 

Powers,  corporate,  2166-2179,2167(1), 
2167(11). 

Powers  of  existing  roads,  2178. 

Powers  and  incorporation,  2159-2184. 

Preferred  stock,  may  issue,  2160. 

Preliminary  survey,  2167(1). 

President  of,  appointment,  2163. 

President,  how  elected,  2163. 

Principal  office,  location  of,  2160. 

"Presumption  against,  2321. 

Privileges,  extended  to  former  com- 
panies, 2167(11,12),  2168. 

Proceeds  of  sale  in  stock  cases,  2258. 

Proxy,  stock  voted  by,  2163. 

Publication  of  notice  to   create   debt, 
2165. 

Purchase  of  stock  in  other  roads,  for- 
bidden, 5799,  5800. 

Purchase  of  rolling-stock,  2326-2328. 

Purchaser  not  exempt  from    taxation, 
2167(11). 

Purchaser  of  other  roads,  2173. 

Purchasers,  how  incorporated,  2168. 
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Purchasers,  rights  of,  2167  (11). 
Purchasers,    rights    of    former,    2168, 

2167(10-12). 
Purchasers  of,  subject  to  eminent  do- 
main, 5798. 
Quorum,  2163. 

Realty,  may  acquire,  2167(3). 
Rebates,  not  allowed,  5801. 
Receipt  by,  form  of,   and  punishment 

for  not  giving,  2293. 
Receiver's  liability  to  employees,  2324. 
Record  of  stock   injured  to  be   kept, 

2247. 
Repairs  needed,  notice  of,    how  given, 

2227. 
Regulation  of  freight  and   passengers, 

2167  (9). 
Reorganization  of  purchasers,  2167  (12). 
Return  of    taxes  made  by,  to  comp- 
troller, 780, 785. 
Right  of  way,  etc.,  how   acquired   by, 

2233,4657,2167  (2),  2167(4). 
Right  of  way,  condemnation  of,  2170, 

4657. 
Right  of  way,  width  of,  2167  (4). 
Rights  of  purchasers,  2167  (11). 
Roads    already  incorporated,   powers 

thereunder,  2178. 
Roads  cannot  be  appropriated  by,  2233. 
Rolling-stock,  purchase  of,  2326-2328. 
Route,  2167(1),  2160. 
Route,  change  of,  2171. 
Route,   ten  miles  from   other  roads, 

2176. 
Sale,  judicial,  2167(11). 
Sale  of,  2179. 

Seats  and  lights,  to  be  furnished,  2275. 
Selection  of  route,  2167  (1). 
Separate  car,  law  not  apply  to  nurses, 

2274. 
Separate   car  for  white  and   colored, 

2270-2274. 
Sell  to  other  roads,  may,  when,  2173. 
Schedule  behind,  to  be  posted,  2235. 
Secretary  of  State,  incorporated  by, 

2159. 
Service  on,  2334-2338. 
Shall  accommodate  all  equally,  2268. 
Shares,  one  hundi-ed  dollars  each,  2162. 

State    may    exercise    rights    beyond, 

when,  2173,  2177. 
Steamboats,  may  run  and  build,  how, 

2174. 
Stockholders,  liability  of,  2165. 
Stock,  how  paid,  2164. 


Stock,  to  be  subscribed  before  con- 
struction, 2164. 

Stock  in,  forfeited  for  non-payment, 
2164. 

Stock  in,  how  levied  on  and  collected, 
5430. 

Stock  in,  how  transferred,  2165. 

Stock  in,  increased,  how,  2162-2165. 
2178. 

Stock  in,  is  personalty,  2165. 

Stock  in,  purchase  of,  forbidden,  when, 
5800. 

Stock  in  other  roads,  purchase  forbid- 
den, 5799,  5800. 

Stock,  voted,  2163. 

Streams,  crossing,  2167  (5). 

Streets,  crossing,  2167  (5). 

Street-railroads,  2180-2184. 

Streets,  longitudinal  use  of,  2167  (5). 

Subrogated  to  rights  of  former  com- 
pany, when,  2167(11). 

Suits  against,  2334-2338. 

Suits  against,  where  brought,  2334. 

Suits,  against  whom  brought,  2334- 
2338. 

Suits  by  partners  and  joint  owners, 
2260. 

Supplies  furnished,  2331. 

Surveys,  preliminary,  2167  (1). 

Tax,  payment  of,  how  resisted  by,  782. 

Taxation,  exemption  from,  not  ac- 
quired by  purchaser,  2167  (11). 

Taxes  of,  to  whom  paid,  781. 

Taxes  on,  assessed  by  comptroller, 
813. 

Taxes  on,  returned  to  comptroller,  780, 
805. 

Telegraph-operators,  qualifications  of, 
2237. 

Tender  of  damages,  effect  of,  2259. 

Ten  miles  from  parallel  roads,  2176. 

Terminal  facilities,  how  acquired, 
2167  (3). 

Terminal  facilities,  use  of  by  other 
roads,  1865,  2167(6). 

Tracing  freight,  2318. 

Trains  of,  how  run  at  crossings,  2234. 

Ti'ial,  judgment  and  execution  for  kill- 
ing stock,  2255. 

Ultra  vires  no  defense,  when,  2277. 

Vacancy  among  directors,  how  filled, 
2163. 

Vice-president,  how  elected,  2163. 

Wages  of  employees,  2329,  2330. 
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Weighing    cars,   facilities   to  be  fur- 
nished, 2308. 
Weighing  cars,  method  of,  2310. 
Weighing  lumber-cars,  2311. 
Weighers  to  be  sworn,  2309. 

Railroads,   as    Common   Carriers,   2263- 
2297. 

Railroads,  Connecting  Roads,  Delivery 
of  Freight,  2298-2319. 

Railroads,  Corporate  Powers  op,  2166- 
2179. 

Railroads,  Farm  Crossings  and  Cattle- 
Guards,  2243-2246. 

Railroads,   Incorporation    and   Powers, 
2159-2184. 

Railroads,     Injuries    to     Persons    and 
Property,  2320-2325. 

Railroads,  Injuries   to   Stock  by,  2247- 
2262. 

Railroads,  Operation  op,  2219-2242. 

Railroads,  Reorganization  op,  2168. 

Railroads,  Street,  2180-2184. 

Railroads,  Suits  Against,  2334-2338. 

Rank  and  Priority  op  Debts. 

Against  decedents,  3424. 
Rank  op  Liens. 

Law  regulating,  2787-2826. 
Rates. 

Tariffs  of,  regulated,  2185,  2216,  5797. 
Rebates  in,  forbidden,  5801. 

Ratification. 

Of  acts  of  agent  by  principal,  3019. 
Of  torts,  makes  ratifier  liable,  when, 

3820. 
Of  transfer  of  judgment  by  attorney, 

5375. 
Must  be  entire,  not  partial,  3021. 
May  not  be  revoked,  3019. 
May  be  express  or  implied,  3019. 

Reading  op  Bills. 

Mode  of,  in  legislature,  5760. 

Realty  and  Real  Estate,  3045-3069. 
Annuities  attached  to,  when,  3067. 
Bridge   and   ferry ,  rights  of  owner  of, 

3063. 
Contracts  for  sale  of,  must  be  in  writ- 
ing, 2693. 


Deposits  of   wild  animals  on,  belong 

to  owner  of,  3074. 
Descends  directly  to  heirs  of  owner, 

3081. 
Eminent    domain,    compensation    in 

cases  of,  3055. 
Eminent  domain,  right   of,  in   State, 

3052. 
Eminent  domain,  right  of,  exercised, 

when,  3052. 
Eminent  domain,  right  of,  exercised, 

how,  3054. 
Eminent  domain,  exigency  for,  judged 

of  by  whom,  3053. 
Estate  for  years,  3109. 
Fixtures  are  part  of,  when,  3049. 
Form  of  action  to  recover,  5002. 
Interference  with  enjoyment  of,  gives 

action,  3874. 
Interference  with  possession  of,  gives 

action,  3876. 
Include  what,  3045. 
Just   compensation   to  owner  in  cases 

of  eminent  domain,  3055. 
Liens  on,  how  enforced,  2815. 
Machinery  not  part  of,  when,  3049. 
Mortgages   on,   how  foreclosed,  2743, 

2752. 
Navigable  streams  denned,  3059. 
Owner's  right  above  and  below  surface, 

3881. 
Owner's   right  to  ditch   and  embank, 

3062. 
Partition  of,  proceedings  to,  4786-4797. 
Private  way,  right  of,  arises,  how,  3065. 
Right  to  recover,  vests  where,  3081. 
Right   of  possession,  recovery  of,  on, 

3875. 
Right  of  owner    to    watercourses  on , 

3057,  3879. 
Right  of  owner  to  navigable  streams, 

3060. 
Right    of    owner   where    streams   are 

boundaries,  3058. 
Specific  performance  of   contracts   as 

to,  4037. 
Specific  performance  of  promises  as  to, 

4039. 
Suits    respecting    title    to,    where 

brought,  4996. 
Surviving  partner's  right  to,  2648,  2649. 
Tenure  of,  in  Georgia,  3051. 
Things  detached   from,   become    per- 
sonalty, 3050. 
Title  to,  supports  action  for  trespass, 

3877. 
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Years,  estates  for,  3109. 
Reasonable  Care.     See  Care,  Diligence. 
Reasonable  Doubts. 

Law  of,  5144-5146. 
Reasonable  Time. 

Contracts  to  be  performed  within,  3724. 

Time  is  of  essence  of  contract,  when, 
3675  (8). 
Rebates. 

By  railroads,  not  allowed,  5801. 
Receipts. 

Final,    t  o   administrator's    evidence, 
3499. 

Explainable  by  parol  evidence,  5208. 

By  connecting  roads,  2298. 

Receiver,  4900-4912. 

Acts  under  order  of  court,  4906. 
Appointed  for  bank,  when,  1970. 
Appointed  for  insolvent  traders,  2716. 
Appointed  in  equity,  when,  4901,  4904. 
Appointed,  to  be  cautiously,  4902. 
Appointed,  when,  4900. 
Bond,  may  be  required,  of,  4907. 
Duties  of,  of  banks,  1971. 
Duties  of,  of  railroads,  2333,  2324. 
Exempt  from  garnishments,  4910. 
Funds   in   hands  of,   invested,   when, 

4905. 
Intervention  by  other  claimants,  4903. 
Liable  for  money  in  bank,  4909. 
Motions  to  change,  heard  in  vacation, 

4321. 
Railroad,  liability  of,  2324. 
Removal  at  court's  pleasure,  4906. 
Sale  by, .divests  what  lien,  4911. 
Shall  account  to  court,  4908. 
Terms  of  appointment  of,  4904. 

Recitals. 

As   to  purchase  price,  do  not  estop, 
3608,  5150. 

Record. 

Of  marriage  contacts,  etc.,  2483,  2484. 

Of  mortgages,  2726,  2727. 

Of  conditional  sales,  2776. 

Of  entries  on  fi.  fas.,  3761,  3762. 

Of  transfers  and  liens,  2778-2786. 

Records. 

Amendment    of,    how    allowed,   5118, 

5119. 
Copies  of,  admitted  in  evidence,  when, 

5167. 


How  proved,  when  lost  or  destroyed, 

5217,  5223,  5229. 
How  estalished,  when  burnt,  5223,5230. 
Foreign,  how  proved,  5237,  5238. 
Of  other  States,  faith  given  to,  6002. 
Removal  of,  forbidden,  4048. 

Recoupment. 

Defined,  3756. 

Differs  from  set-off,  how,  3757. 

Defendant  entitled  to  judgment,  when, 

3759. 
Lies  for  payments,  when,  3758. 
Pleadable,  in  what  cases,  3759. 

Redemption. 

Of  mortgaged  property,  2734. 
Of  land  sold  for  taxes,  909. 

Re-entry. 

Landlord's  right  of,  3124. 
Reformation  of  Contracts. 

Decreed  in  equity,  when,  3970,  3980, 
3981. 

Refresh  Memory. 

Witness  may,  how,  5284. 

Refunding  Bonds. 

Administrators  may  demand,  when, 
3482,  3500. 

Registration. 

Of  State  bonds,  law  as  to,  1011. 

Of  mortgages,  effect  of,  2726,  2727. 

Of  conditional  sales,  2776. 

Of  deeds,  3618. 

Of  bills  of  sale  to  personalty,  3626. 

Of  fi.  fa.  under  which  land  is  sold,  3625. 

Proof  of,  5218. 

Proof  of  lost  or  destroyed  registry, 
5220. 

Proper  probate  for,  presumed,  when, 
5221. 

Laws  curative  of,  continued,  5222. 

Of  voters,  legislature  may  provide  for, 
'  5738. 

Of  transfers  and  liens,  2778-2786. 

Reverse  index,  4360. 

Duplex  index,  4361. 

Registration-books  burnt,  how  estab- 
lished, 5223-5230. 

Relationship. 

How  proved,  5177. 

Services  or  gifts  in  case  of,  4936. 

Degrees  in  inheritance,  3367,  3355. 
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Release. 

By  compromise,  3732,  3736. 
Covenant  never  to  sue  is,  3714. 
Indemnification   of  debtor   is,   when, 

3714. 
Results,  when,  3715. 
Intermarriage  works,  when,  3716. 
Of  lien  of  judgment,  5442,  5445. 
Of  contract,  3641,  2971,  3732,  3715. 
By  novation,  3641,  3715. 
By  discharge,  3715,  2970. 

Religious. 

What  is  not,  4010. 

Religious  Belief. 

Goes  only  to  credit  of  witness,  5268. 
Right  of,  guaranteed,  5709. 
Does  not  disqualify,  5710. 

Religious  Sects. 

Appropriations  to,  forbidden,  5711. 

Religious  Societies. 
Deeds  to,  2353. 
Incorporation  of,  2356. 
Protection  of,  2356. 
Trustees  of,  2354. 

Religious  Test. 

Not  required  in  Georgia,  5710. 

Remainder. 

Estates  in,  law  concerning,  3098-3108. 
Interests  in,  who  may  sue  for  injury 
to,  3890. 

Remainder-men. 

May  sue  in  trespass,  when,  3890. 

Rights  of  heirs  of,  3101. 

Ne  exeat  in  favor  of,  4886  (3). 

May  require  bond  of  purchaser,  when. 

3097. 
Discharge  of  incumbrances  by,  3992. 

Remedies,  Extraordinary  and  Equitable, 
4833-4928. 

Remedies,  Special,  4453-4832. 

Remedy. 

Court  may  frame,  when,  4929. 

For  every  right,  3076,  4929. 

May  be  changed,  6. 

Of  landowners  damaged  by  road,  557- 

568. 
Of  seller,  3551. 
Concurrent  remedies,  4945. 


Remitter. 

From  Supreme  Court,  5597,  5627. 
Remote  Damages. 

May  be  considered,  when,  3914. 

Not  allowed,  when,  3798. 

What  are,  3912,  3913. 

Remote  Limitations. 

How  construed,  3086. 
Removing  Cloud  on  Title. 

When  and  how,  4893. 
Removing  Trusts  to  Another  County. 

How   effected,   law  regulating,   3516- 
3520. 

Rent. 

Distress  for,  3124,  4818. 
Lien  for,  attaches,  when,  3125. 
Contracts  for,  bear  interest,  3128. 
Judgment  for,  had  at  first  term,  3128. 

Renunciation. 

Of  executors  is  final,  3295. 

Reorganization  of  Railroads. 
Method  of,  2167  (11, 12),  2168. 

Repairs. 

Landlord  to  make,  3123. 

Repeal. 

Of  sections  of  Code,  how  effected,  5779. 

Replevy. 

Of  property  in  attachment,  4567,  4571. 
In  lien  foreclosure,  judgment  as  in  ap- 
peal, 2817. 
In  claim  cases,  4571,  4614,  5436. 
In  illegalities,  5435,  4736. 
In  bail  cases,  4606. 
Property  under  levy  generally,  4736. 

Replications. 

Not  needed,  5063,  4995,  5067. 
When  demanded  by  court,"  5050,  4840, 
4776. 

Reporter  of  Supreme  Court. 

Assistant,  appointment  of,  5519. 
Duties  of  assistant,  5519. 
Duties  of,  1078,  5516,  5517. 
Forfeiture  by,   for  failure   or    delay, 

1093. 
Official  term  of,  5515. 
Oath  of,  5515. 
Salary  of,  287,  5516. 
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Reporters. 

For  circuits,  appointment,  duty  and 
compensation  of,  4446,  4448. 

Reports. 

Of  insurance  companies,  5795. 
Comptroller's  and  treasurer's,  5902. 
Auditor's,  4581-4602. 

Representatives. 

Apportionment  of,  5747. 

Election   of,   law   concerning,   66,   79, 

5750. 
Elect  a  Speaker  of  House,  how,  5762. 
Number  of,  5747. 
Oath  of,  5753. 

Part  of  legislative  department,  5747. 
Qualifications  of ,  5761. 
Term  of  office  of,  5747. 
Have  sole  power  to  impeach,  5763. 
Federal  House  of,  5951,  5971,  6031, 5957. 

Reprieves. 

Granted  by  Governor,  5815. 

Republication. 

Of  wills,  how  effected,  3348. 

Requisition. 

For  fugitives  from  justice,  6004. 

Res  Ad  judicata. 

Ends  litigation,  3741,  5094. 

Parol  proof  on  questions  of,  allowed, 

when,  3743. 
Judgment,   conclusive   of  what,  3742, 

5234. 
Merits,    must   have    been    passed    on, 

5095. 
Effect  on  party  vouched,  5234. 
Judgment  of  nonsuit,  not,  5347. 

Rescission  -op  Contracts. 

Allowed  by  one,  without  consent  of 
other,  when,  3711,  3710,  3712. 

Shown  as  defense,  when,  3710. 

No  intention  to  pay,  3531. 

Loss  pending  payment  of  purchase- 
money,  3543. 

For  fraud,  3711. 

Must  be  prompt,  3711. 

Vendor's  right  in  such  case,  3713. 

For  mistake  of  one,  when,  3984. 

Rescue. 

Of  persons  arrested  by  order  of  either 
house  of  Assembly,  5765. 


Res  Gest,e. 

What  admissible  in   evidence  as   part 

of,  5179. 
Sayings   of  agent    admissible,    when, 

3034. 

Resident. 

Petitioner  for  divorce  must  be,  2431. 
Of  another  county,  judgment  recorded 
where,  2783,  5356. 

Residuum  op  Estates. 

Debts  paid  out  of,  when,  3336. 
Held  by  executors,  how,  3313. 
What  to  residuum  and  what  to  heir, 
3331. 

Resignation. 

Of  guardian,  how  effected,  2566. 
Of  administrators,  how  effected,  3515. 
Of  officers,  to  whom  reported,  231. 
Of  Governor,  how  reported,  230. 
Rights  of  minors,  3515. 

Respondeat  Superior. 

Rule,  when  and  when  not  applicable, 
3818,  3819. 

Restraining  Order. 

When  granted,  4924. 
Restraint  op  Trade. 

Contracts  in,  void,  3668,  5800.  SV798, 
5730. 

Resulting  Trusts. 

Defined,  3155. 
Retraxit  of  Suits. 

Defined,  and  effect  of,  5042. 

Differs  from  dismissal,  5043. 

Retrospective  Laws. 
Forbidden,  6,  5731. 

Returns. 

Of  guardians,  2540. 
Of  trustees,  3168. 

Of  officer  on  fi.  fa.,  to  be  recorded, 
3761. 

Reverse  Index. 

Clerk  to  keep,  4360. 

Reversion. 

Definition  of,  and  rights  of  rever- 
sioner, 3098. 

Estates  in,  law  governing,  3098-3108. 

In  personalty,  who  sues  for  injury  to, 
3890. 
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Discharge  of  incumbrances  by,  3992. 
Administrators    may    be    dismissed, 

though  involved,  3513. 
Sale  of,  by  administrator,  3513. 

Reversioner. 

May  maintain  trespass,  when,  3890. 

Reverted  Lands. 

How  to  be  disposed  of,  3239-3242. 

Review. 

Bills  for,  must  be  brought,  when,  3770, 
4862. 

Revival. 

Action  for,  of  judgment,  5378. 
Of  debt,  3760-3778. 

Revocation. 

Of  administration  does  not  affect  suits, 
3404. 

Of  agency,  law  as  to,  3003. 

Of  wills,  law  concerning,  3340-3348. 

Of  letters  testamentary,  or  of  admin- 
istration, 4232. 

Right  op  Common. 

Disturbing,  gives  action,  3882. 

Right  op  Way. 

Arises,  when,  3065. 

Rights. 

Bill  of,  5698-5735. 

Of  citizens,  1808,  1809. 

Of  insane  persons,  2570,  1812. 

Of  citizens  of  other  States,  here,  1813. 

Of  suit  for  injuries,  3076. 

Riparian  Rights. 

Disturbance    of    streams,   action   for, 

3879. 
Law  regulating,  3057-3063, 

Risk. 

Is  with  seller  until  delivery,  3545. 

In  sale  of  things  to  be  manufactured, 

3547. 
In  cases  of  hiring,  2919,  2905. 
Increase  of  surety's,  discharges  him, 

2972. 
Servant,  assumes,  what,  2612. 
See  Loss. 

Rivers  and  Riparian  Rights. 

Action  for  disturbing  streams,  3879. 
Law  regulating,  3057-3063, 


Road. 

Incorporation  of  plank,  2368. 
Roads  and  Revenue. 

Commissioners   of,   appointed,   when, 
5930. 

Rolling-stock. 

Lease  or  purchase  of,  2326. 
Rule  Nisi. 

Against  officers,  4774. 

On  mortgage  foreclosure,  2743-2770. 

Rules  Against  Officers. 

Against  constable,  where  taken,  4097, 

4098. 
Lien  of,  when   made  absolute,    4778, 

2826. 
Against  clerk  of  superior  court,  4364, 

4365. 
Law  regulating,  4769-4782. 
Money  rules,  4776. 

Rules  op  Court. 

Binding  force  of,  4044. 

Made  by  judges  of   superior  courts, 

4332. 
Unauthorized,  void,  4333. 
Common -law  rules,  5632-5691. 
Rules  in  equity,  5692-5697. 
Rules  of  Supreme  Court,  5600-5631. 

Rules'  to  Establish  Lost  Papers,  4743- 
4759. 
In  superior  court,  4745,  4747. 
In  justice  court,  4754. 
Parties  to.  4756. 

Rules  to  Show  Cause.     See  Injunctions, 
Making  Parties,  Money  Rules, 

Running  Water. 

Ownership  of,  and  power  over,  3057. 

Sabbath . 

Not  counted,  when,  4,  4456. 
Attachments  issue  on,  when,  4520. 

Salary. 

Gai*nishment  of  officer's,  4733. 

Sales,  Administrator's,  3445-3463. 

Sales,  Equity,  4856. 

Sales,  Executor's,  3316,  3445-3463. 

Sales,  Guardian's*,  2547,  3445-3463. 

Sales,  Judicial,  5446-5472. 


2008 


INDEX. 


Sales,  Private,  3526-3563. 

Administrator,  etc.,  private  sale  by, 

voidable,  3459. 
Adverse  holding,  land   sold    pending, 

3605. 
Agent  to  buy  cannot  sell,  3010. 
Agent,  sales  by,  3025-3042. 
Apportionment   of  price    in   cases  of, 

3644. 
Auction,  sales  by,  3527. 
Barter  and  exchange,  law  as  to,  3561. 
Bill  of  lading  with  draft,  3554. 
Bond  for  title  in,  damages  for  breach, 

3805. 
Bond  for  title  of  intestates,  how  com- 
pleted, 3440-3444. 
Bona  fide   purchaser,   rights  of,   3540, 

3530,  3538. 
Capacity  of  parties  to,  3647-3655. 
Cestui  que  trust,  sale  by,  3188,  2490. 
Concealment  is  fraud,  when,  3534, 3559. 
Conditional,  how  made  and  recorded, 

2776. 
Conditional,  law  as  to,  2777. 
Consideration,  valuable,  necessity  of, 

3548. 
Cotton,  title  passes,  when,  3546. 
Covenants,  what  go  with  land  on  sale, 

48. 
Creditors,    to    defraud,    void,    when, 

2696,  2695,  3529. 
Delivery,  necessity  of,  3545. 
Delivery  of  goods  to  be  manufactui*ed, 

3547. 
Delivery,  seller's  risk  as  to,  3545,  3547. 
Duress,    definition    and    effect,    3532, 

3536. 
Entire  or  divisible,  when,  3541. 
Essentials  of,  3526. 
Estopped,  vendor  is,  when,  3608,  3609, 

5150. 
Factor,  sales  by,  2929. 
Fraud  voids,  3532. 
Fraud  defined,  3533. 
Future  estate  in   realty  may  be  sold, 

3601. 
Future  interest  in  personalty  may  be, 

3537. 
Future  delivery,  sales  for,  void  when, 

3537. 
Goods,  etc.,  sale  of,  must  be  in  writ- 
ing, when,  2693. 
Homestead,  sale,  how  done,  2847,  5914, 

5920. 
Infants,  sales  by,  3604,  3648. 


Inadequacy  of  price,  effect,  3549,  3659, 

4033. 
Lien  of  judgment   lost  after,   when, 

5355,5356.    ' 
Land,  sale  of,  must  be  in  writing,  2693. 
Land,  deficiency  in,  how  apportioned, 

3542. 
Liquor,  sale   at   elections,   forbidden, 

5742. 
Lottery-tickets,  sale  of,  illegal,  5726. 
Mistake    of    fact    may    vitiate,    3535, 

3660. 
"More  or  less,"  how  construed,  3542. 
Notes,  etc.,  sale  of,  passes  title,  3538. 
Notes,  etc.,  sale  of,  implied  warranty, 

3685. 
Offer  may  be  withdrawn,  when,  3645, 

3646. 
Offices,  sale  of,  illegal,  3668. 
Partner,   sale   by,   binds   firm,   when, 

2655. 
Pawns,  sale  of  things  pledged,  2958. 
Payment,  to   whom  made,  etc.,  3717, 

3722. 
Prefer  debtor,  sale  to,  2697. 
Possibility  cannot  be  sold,  3537. 
Powers  of,  sales  under,  4023. 
Price,  due  when,  3550. 
Produce,  title  to,  passes  when,  on  cash 

sale,  3546. 
Report  of  sale,  by  trustee,  3175,  3176. 
Remedy  of  seller,  3551. 
Secure  debts,  law  as  to,  2771-2775. 
Specific   performance   of  contract  of, 

4036,  4042. 
Stoppage  in  transitu,  right  of,  exists, 

when,  2285,  3552. 
Stoppage,  rights  of  assignee,  3553. 
Taxes,  sale  to  evade,  void,  885. 
Taxes,  cities  cannot  assess,  on  produce, 

1608. 
Title,    failure    of,    rights    of    parties, 

3544,  4041. 
Title,  seller  conveys  what,  3538. 
Trustee,  sale  to,  by  beneficiary,  3188, 

2490. 
Trustee,  sale  by,  how  authorized,  3175, 

3172,4976  (8). 
Warranty,  on  sale  of  lands,  3612,  3616. 
Warranty,  breach  of,  damages,  3804. 
Warranty,  on  sale  of  notes,  etc.,  3685. 
Warranty  implied,  what  is,  3555. 
Warranty,  effect  of  breach  of,  3556. 
Warranty,  how  construed,  3558. 
Warranty,   latent   defects,  disclosure 

of,  3559. 
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Warranty,  patent  defects,  when  cov- 
ered, 3560. 

Wife,  sale  by,  to  husband  or  trustee, 
2490,  3188. 

Wife,  sale  by,  to  pay  husband's  debts, 
void,  2488. 

Void,  if  no  intention  to  pay,  3531. 

Sales,  Public,  5446-5472. 

Administrator's,  claims  at,  3458,  4633, 

4630. 
Administrator's,  divests  liens,  3453. 
Administrator's,  law   as  to,  3445,  3462. 
Adjournment  of,  5456. 
Advertisement  of,  5457,  5458, 5460, 5461. 
Attachments,  sales  under,  4535,  4538. 
Auction,  sales  by,  3527. 
Bid,  suit  for  failure  to  comply,  5466. 
Bond  for  titles,  land  held  under,  5433, 

2788,  5432. 
Carrier's,  for  freight,  2303-2306. 
Confirmation  of  sales  under  decree, 

4856,  5427. 
Claims  against,  4611-4622. 
Constables,  sales  by,  4165,  4166. 
County-court  process,  sale  under,  4216. 
Courts  may  set  aside,  5427. 
Cumbersome  articles,  5455. 
Equity  in  land,  how  sold,  5432,  5434. 
Execution,   sales    under,   law    as    to. 

5425-5467. 
Execution  sales  enjoined,  when,  4915. 
Executors,  sales  by,  3316,  3452. 
Foreign  administrators,  sales  by,  3524. 
Guardian's,  law  as  to,  2547,  3452. 
Guardian's,  claims  at,  4630-4633. 
Heavy  articles,  how  sold,  5455. 
Homestead,     affidavit    to    authorize, 

2850. 
Illegalities,  to,  4736-4742. 
Inverse  order  of,  5424. 
Judicial  sales,  law  as  to,  5446-5454. 
Less  than  fee,  5432-5434. 
Liens,  how  satisfied,  2818,  2819. 
Life-estate,  bond  of  purchaser,  3097. 
Machinery,  how  sold,  5455. 
Mortgaged    property,    sales   of,    2742, 

2757,  2767. 
Municipal  tax  sales,  law  of,  732,  733. 
Order  of  levy  and  sale,  5424. 
Pawnee's  sale  of  things  pledged,  2958. 
Pawn,    when    sold    under    execution, 

2962. 
Perishable    property,    sales    of,   5463, 

5464. 
Powers,  sales  under,  4023.  , 


Railroads,  of,  2167  (11, 12),  2168. 

Receiver's,  divests  what  liens,  4911. 

Set  aside,  courts  may,  5427. 

Set  aside,  when,  5427. 

Sheriff,  duty  as  to,  4380,  4770. 

Sheriff,  injunction  against  sales  of, 
4915. 

Sheriff,  sales  by,  law  as  to,  5425,  5467. 

Stocks,  corporate,  sales  under  fi.  fa., 
4168,  4535,  5430. 

Stocks,  corporate,  sales  by  adminis- 
trator, 3451. 

Tax  sales,  by  cities,  732,  734. 

Tax  sales,  law  as  to,  907, 910. 

Tax  sales,  of  perishable  property,  5456. 

Trustees,  claims  at,  4630-4633. 

Trustees,  law  as  to  sales  by,  3173,  3452. 

Void,  defendant  bound,  when,  5472. 

Void,  judicial  purchaser  gets  rights  of 
moi*tgagee,  5471. 

Sales,  Sheriff's. 

See  Sheriff's  Sales,  3455-5472. 
Sales,  Tax.     See  Vol.  I. 
Sales  to  Secure,  2771-2777. 

Deeds  to  secure,  2771. 
Conditional  bills  of  sale,  2776. 
How  foreclosed,  5432-5434. 

Sales,  Trustee's,  3173,  3446,  3460,  3452. 
Salvage. 

In  insurance,  2132. 

Sanction. 

To  extraordinary  writs,  4967,  4973. 
Satisfaction. 

By  accord  of  parties,  3732,  3736. 

Any  number  of  concurrent  actions, 
till,  4945. 

Of  judgment,  when  results,  5442-5445. 

Satisfaction  of  Executions. 
Law  relating  to,  5442-5445. 
To  be  recorded,  Rule  10. 

Satisfaction  of  Liens. 
Law  as  to,  2815-2819. 
Of  mortgages,  2737. 
Of  security-deeds,  2774. 
Of  judgments,  5442-5445. 

Satisfaction  of  Torts. 

Allowed  in  what  cases,  3895,  3894. 
Agreement  for,  is  crime,  when,  3895. 

Sawmills. 

Liens  on,  law  regulating,  2809. 
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Schedules. 

In  application  for  homestead,  to  be 
full,  2830. 

Scienter. 

When  to  be  proved,  3814. 
Scire  Facias. 

To  make  parties,  law  concerning,  5027- 
5029. 

Amendable,  5108. 

To  renew  judgment,  venue  of,  5381. 

To  revive  judgment,  not  original  suit, 
5380. 

How  served  on  non-resident,  5382. 

To  revive  judgment  in  favor  of  trans- 
feree, 5384. 

Seal. 

Includes  what,  5. 

What  contracts  are  under,  3765. 

Suits  on  contracts  under,  when 
brought,  3765. 

Agent  of  corporation  created  without, 
3002. 

Imports  consideration,  3656. 

Not  requii*ed  in  assignment  or  indorse- 
ment, 3682. 

Specialty,  definition  and  rank  of,  3634. 

Searches  and  Seizures. 

Allowed,  when  and  how,  5713,  6017. 
Search-warrants. 

Law  of,  5713,  6017. 
Seats. 

For  female  employees,  2621. 

Secondary  Evidence. 
Defined,  5164. 
Admissible,    when,    5167,    5174,   5239, 

5240. 
Of    collateral   and   incidental  papers, 

5244(4). 

Second  Original. 
How  served,  4989. 

Secret  Societies. 

Eights  of,  how  incorporated,  2356,  2357. 
Secrets  op  State. 

Excluded  as  evidence,  when,  5198. 
Sect. 

Appropriation  to,  forbidden,  5711. 

Securities. 

Negotiable,  law  of,  3676-3690. 


Deposit  of,  required   from  insurance 

companies,  5791-5794. 
Collateral,  law  as  to,  2957,  3697,  4730. 
Recoverable,  though  debt  barred,  2735. 
Transfer  of  note,  carries,  3684. 

Security. 

Law  as  to,  2966-2996. 
See  Sureties. 

Security  Companies,  2141-2144. 

Security-deeds,  2771-2777,  5432-5434. 

Seduction. 

Action  for,  lies,  when,  3870. 

Loss  of  service  need  not  be  proved  in , 

3870. 
Who  may  sue  for,  3870. 

Seizures. 

Necessary  in  levies  on  personalty ,  5452. 
Self-crimination. 

Not  compelled,  5703,  6018. 

Seller's  Remedy. 

On  buyer's  default,  3551,  3531. 

Selling  Offices. 

Contract  for,  illegal,  3668. 

Senate  of  United  States. 

Composition  and  powers  of,  5956,  5962. 

Separate  Estates. 

Wife's  property  is,  2474.    . 

Wife's   acquisitions   are,   when,   2492, 

2476. 
Wife  is  feme  sole  as  to,  2488. 
Wife  cannot  bind,  for  husband,  2488. 
Wife  cannot  sell,  for  husband's  debt, 

2488. 
Sale  of,  to  husband  or  trustee,  valid, 

when,  2490. 
Administrator  may  invest  in  land,  3435. 
How  created,  3150. 
Wife  may  bind,  for  debts,  when,  3187. 

Separate  Examination  of  Witnesses. 
Law  as  to,  5280. 

Separate  Maintenance. 

Of  wife,  law  as  to,  2456,  2472. 

Separate  Parcels. 

Under  liens,  order  of  sale,  5424. 

Sequestration  of  Witnesses. 
When  allowed,  5280, 
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Servants. 

Under  indenture,  2598-2609. 
Torts  to  and  by,  3816,  3817. 
See  Principal  and  Agent,  Master  and 
Servant,  2997-3016. 

Service  by  Publication,  4976-4980. 

When  and  how,  4975-4980. 

Against  resident   corporations,   1899- 

1902. 
Against  resident  mortgagors,  2743. 

Service  of  Process,  4975-4995. 

Acknowledgment,    amendable,     how, 

5109. 
Against  counties,  342. 
On  partnerships,  and  its  effect,  2638. 
On  minors,  how  effected,  4987. 
Waived  by  appearance  and  plea,  4981. 
May  be  waived  in  writing,  4983. 
Law  concerning,  4985-4993. 
On  minors,  4987. 
On  corporations  and  companies,  1899, 

1902,  1893. 
On  insurance  companies,  2146. 
On  express  companies,  2005. 
On  railroads,  2335. 
On  telegraph  companies,  2348. 
On  banks,  1984. 
By  publication,  4975-4980. 
In  equity,  4973,  4975. 
Entry  of,  traversable,  4988. 
Illegality  for  want  of,  4742. 
Service  too  late,  good  for  next  term, 

4992. 
Sheriff  a  party,  or  sick,  4986. 
Upon  joint  defendants,  5014, 5009, 5012. 
Upon  coadministrators,  3505. 

Servitude. 

Involuntary,  shall  not  exist,  5713,  6028. 
Previous  condition  not  to  affect  suf- 
frage, 6035. 

Sessions  op  Courts. 

Of  Supreme  Court,  5494. 
Of  superior  courts,  4340. 
Adjourned    and    special,   of    superior 
courts,  4345. 

Sessions  op  General  Assembly. 
Annual,  5751. 

Prolongation  by  two-thirds  vote,  5785. 
Special,  when  called,  5816. 

Set  Aside  Judgments. 
For  perjury,  5366. 
Generally,  5362. 


Set-off, 3745-3759. 

Against  estates,  reply  to  excess,  5085. 
Against  usee,  allowed,  when,  3749. 
Against    negotiable    paper,    allowed, 

when,  3740. 
Against  mesne  profits,  3753,  5087. 
Against  testator  or  intestate,  3751. 
Assignee  of  judgment  protected,  3748. 
Barred,  how,  when  suit  dismissed,  3787. 
Claims,  all  similar  to  plaintiff's  maybe, 

4944. 
Copy  to  be  filed  with  plea,  when,  5642. 
Debts  may  be,  what,  3746,  3747. 
Debts,    of,    not  due,   allowed,  when, 

3755. 
Defense  vs.  agent,  vs.  principal,  when, 

3032. 
Defined,  3745. 

Differs  from  recoupment,  how,  3757. 
Dismissal  of  bill,  not  affected  by,  4970. 
Dismissal  of  suit,  not  prejudiced  by, 

3754. 
Equity,  in,  rule  as  to,  3996. 
Judgment  for  excess  of,  5088. 
Judgments  may  be,  3748,  5086. 
Justice's  court,  in,  judgment  in,  4159. 
Limitations  apply  to,  5089. 
Legatee  or  distributee,  by,  3752. 
Plea  of,  its  form,  5084. 
Plea  of,  filed  when,  5642. 
Saving  in  favor  of  assignees,  3748. 
What  may  be  set  off,  3746,  3747,  5084. 

Setting  Aside  Sales. 

When  may  be  done,  5427. 
Settlements. 

With  guardians,  how  made,  2557-2565. 

Basis  of,  with  guardians,  3497,  3498. 

With  administrators,  3498,  3493. 

Basis  of,  with  executors,  3497,  3316. 

Basis  of,  with  trustees,  3497. 

By  compromise,  3732-3736. 

Severable  Contracts. 

Law  as  to,  3643,  3438,  3541,  3662,  3666. 
3675  (3) ,  3726,  3793. 

Severance. 

Of  fixtures,  3050. 
Sheriff  of  Supreme  Court. 

Court  may  appoint,  when,  5523. 

Salary,  5525,  5524. 

Sheriffs,  4368-4386. 

Abuse  prisoner,  shall  not,  5706. 
Administration  cast  on,  when,  4230. 
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Administer  certain  oaths,  may,  4382. 

Answer  to  the  rule,  4775. 

Attend  courts,  4380. 

Bond  of,  4372,  4375. 

Bond  of,  when  deputy  is  elected,  4376. 

Books  and  dockets  of,  4380. 

Books   of,  when  full,  where  deposited, 

4383. 
Buy  at  his  own  sale,  cannot,  4384. 
Bench-warrants,  shall  keep  docket  of, 

5685. 
Cannot  be  constable,  4091. 
Constables  appointed  by,  5684. 
County-court  process  may  serve,  4192. 
Courts,  shall  attend,  4380. 
Default  of,  penalty  for,  4779. 
Default,  fine  for,  4386. 
Dockets  and  books  of,  4380. 
Deputies,  may  appoint,  4378,4986. 
Deputies,  subject  to  rule,  4780. 
Docket  of  bench-warrants,  shall  keep, 

5685. 
Duties  of,  specified,  4380. 
Duty  as  to  execution  of  process,  4380. 
Duty  as  to  prisoners,  4380. 
Entry  of,  traversable,  4988. 
Election  of,  97-100,  4368,  80. 
Ex  officio,  such  for  city  court,  4290. 
Ex  officio,  such  for  county  court,  4192. 
Ex  officio,    such    for  justice's    court, 

4381. 
Fees  and  compensation  of,  5401,  4385. 
Fees,  duty   and  liability   as   to,   5462, 

5408. 
Fees,  extra,  how  allowed,  5402. 
Fees,  for  opening  private  way, 681. 
Fees,  levying  tax  fi.  fas.,  905. 
Fi.fas.  for  and  against,  how  directed, 

5414. 
Four  constables,  shall  have  to  attend 

court,  5684. 
Grand  jury,  report  to,  by,  364,  366. 
Illegalities  received,  when,  Rules  31, 

32. 
Jailer,  liable  for  misconduct  of,  4379. 
Justice-court  process  served  by,  4381. 
Land  out  of  county,  may  sell,  when, 

5428. 
Liability  of,  4769,  4770. 
Lien  of  rule  absolute,  4778. 
Notice  of  change  of  paper,  shall  give, 

5460. 
Oath  of,  4371. 
Oath  of,  where  filed,  238. 
Office  of,  where  kept,  4377. 


Pay  twenty  per  cent.,    shall,   when, 

4771. 
Penalty  for  default  of,  4779. 
Prisoner,  shall  not  abuse,  5706. 
Public  sales,   and   keep   paper,  shall, 

4380. 
Report  to  grand  jury,  by,  364,  366. 
Return,  where  process  is  unexecuted, 

Rule  53. 
Rule  against,  in  vacation,  4774. 
Ruled,  though  out  of  office,  4773. 
Ruled  without  notice,  when,  4777. 
Rule  against,  how  served,  4781. 
Rules,    money,    to    give    lien-holders 

notice  in, 4776. 
Sales  by,   5428,   5455,    5467,  5446-5454. 
Sell   land  out   of  county,   may,  when, 

5428. 
Serve  county-court  process,  may,  4192. 
Service,  if  sick  or  party,  by  constable, 

4986. 
Successors  of,  make  titles,  when,  5453. 
Surety    for   tax-collector,    ineligible, 

4369. 
Tax-collector,   surety    for,   ineligible, 

4369. 
Traverse  of  answer,  4775. 
Vacancy  in  office  of,  how  filled,  4370. 

Shekiff's  Sales,  5455-5472. 

Adjourned  from  day  to  day,  may  be, 

5456. 
Advertised,  how,  5458,  5457. 
Advertising  fee  in  advance,  5461. 
Advertising    medium,    how  changed, 

5460. 
Buy  at,  sheriff  or  deputy  cannot,  4384. 
Chores  in  action,  not  subject  to,  5353. 
Claims  against,  4611-4622. 
County-court  process,  under,  4216  4192. 
County,  not  to  take  place  out  of  shei'- 

iff's,  5429. 
Dispossessed    under,  who,  5468,   5470, 

5451. 
Duty  and   liability  as   to,   4769,   4770, 

4380. 
Failure  of  officer  to  make,  4770. 
Form  of  action  against  him,  5467. 
Forthcoming    bonds    may    be    given, 

when,  5435-5437. 
Governor  may  purchase  at,  when,  127. 
Homestead,     affidavit    to    authorize, 

2850. 
Illegalities  to,  4736-4742. 
Injunctions  against,  4915. 
Judicial  sales,  title  by,  5446-5454. 
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Land  held  under  bond  and  partly  paid 

for,  5432. 
Land,    for    purchase-money   of,  2788, 

5433. 
Levy    is  made  by  constable,   where, 

5429, 4165,  4168. 
Liability  of  purchaser  at,  5466. 
Perishable  property,  of,  5463. 
Possession  obtained  by  order,   when, 

5469. 
Purchase-money,   preferred    lien   for, 
,  2788,  5433. 

Purchaser  at,  may  record  fi.  fa.,  3625. 
Purchaser  at,  rights  and    duties  of, 

5454,  5449. 
Purchaser  at,   shall  have   possession, 

5468. 
Purchaser    of    life-estate  at,  to   give 

bond,  when,  3097. 
Rates  of  advertising,  5459-5462. 
Record  of,  sheriff  will  keep,  4380. 
Returns  of,  officers  may  amend,  5116, 

5117. 
Rights  and  duty  of  purchaser  at,  5454, 

5449. 
Stocks  in  corporations,  4168,  4535,5430. 
Subject  to,  choses  in  action  not,  5353. 
Subject  to,  constitutional  homestead 

not,  2827. 
Subject  to,  growing  crops,  when,  3131, 

5425. 
Subject  to,  partner's  interest  not,  2661. 
Subject  to,  personalty,  future  interests 

in,  not,  5452. 
Subject   to,    personalty  hired,  when, 

2913. 
Subject  to,  statutory  homestead  not, 

2866. 
Subject  to,  tenant's  usufruct  not,  3115. 
Subject  to,  toll-cotton,  when,  5354. 
Tax  fi.  fas. ,  perishable  property  under, 

5464. 
Time,  place,  and  manner  of,  5455. 
Title  by  judicial  sale,  5446-5454. 
Vendor  shall  file  deed,  5433,  2788. 
Void,  purchaser  gets  what,  5471,  5472. 
Who  dispossessed   under,  5468,  5470, 

5451. 
See  Public  Sale,  Levy  and  Sale. 

"Shifting  Trusts. 

Exist,  when,  3154. 

Signature. 

Includes  mark,  5. 

By  initials,  used  in  suits,  4942. 


Of  wills,  how  witnessed,  3272. 
Signing  Acts  of  General  Assembly. 

How  done,  5776,  5785. 
Silence. 

Fraud  by,  3823. 

Amounts    to   admission,   when,   5195, 
5155. 

Effect  of  failure  to  answer  letter,  5155. 

Simple  Contracts. 
What  are,  3635. 
Parol  or  written,  3636. 
Limitation  of  actions  on,  3767. 

Slander. 

Defined,  3837. 

Special  damage  must  be  shown,  when, 

3837. 
Charge  of  intercourse  by  white  woman 

with  person  of  color  is,  3838. 
Privileged  communications,  3840. 
Truth  of  charge  justifies,  3839. 
Malicious  use  of  privilege  is,  3841. 
Limitation  of  suit  for,  3900. 
Of  title,  right  of  action  for,  3883. 
Freedom  of  speech,  right  of,  5712,  5766. 

Slavery. 

Abolished,  5714,  6028. 
Slaves. 

Claims  for,  not  to  be  paid,  5714.  6033. 
Social  Status. 

Not  subject  of  legislation,  5715. 
Societies. 

How  incorporated,  2357. 
Rights  of,  2356,  2357. 

Solicitor. 

Law  as  to  attorneys,  4396-4445. 
Service  pn,  in  equity,  4975. 
Of  county  court,  4188. 
Solicitor-general    abates    public    nui- 
sance, 4761. 

Solicitor-general,  4387-4395. 
His  duties,  4387-4395,  4761. 
Abates  public  nuisance,  4761. 
In  penal  actions,  4933,  4761. 

Speaker   of   the    House   of  Representa- 
tives. 

Acts  as  Governor,  when,  5811,  230. 
How  elected,  5762,  294. 
Speaker  pro  tern.,  election  of,  294. 
May  swear  in  subordinate  officers,  317. 
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Must  sign  acts,  5776. 
Compensation  of,  5788. 
Duty  as  to  election  returns  of  Gov- 
ernor, 5808. 

Special  Bailiffs. 

Of  county  court,  4189. 

Of  superior  court,  5684,  4449. 

Special  Bills. 

Provisions  as  to,  319,  5732,  5778. 
Special  Damage. 

Must  be  shown  in  what  cases,  3807. 

Gives  action  for  public  nuisance,  3859. 

Defined,  3910. 

Special  Demurrer. 

When  filed,  and  effect,  5048, 5068, 5064. 
Special  Legislation. 

Shall  not  vary  general  law,  5732. 
Special  Pleading. 

Not  admissible,  generally,  4995,  5063, 
5067,  4840. 

When  may  be  required,  5050,  4840. 

Special  Pleas. 

Required,  when,  5053,  4840. 
Special  Privileges. 

How  and  when  granted,  5730,  5731. 

Special  Rights,  Remedies  and  Proceed- 
ings, 4453-4832. 

Special  Terms. 

Of  superior  court,  4345,  2349. 
Special  Verdicts. 

Upon  facts,  in  equity,  4849,  4850. 

In  trover,  3887, 3920. 

Against  trespassers,  3915. 

Specialties. 

Definition  "of,  3634. 

Negotiable  in  what  manner,  3682. 

Limitation  of  suits  on,  3765. 

Specific  Articles. 

Promissory    notes    payable    in,    3677, 

3678. 
Tender  of,  3729,  3731. 

Specific  Performance,  4036-4042. 
Decreed  in  equity,  when,  4036. 
Of  parol  contract  for  land,  decreed, 

when,  4037. 
Of  contracts  for  personalty,  4038. 
In  cases  of  voluntary  agreements,  4039. 


Refused  for  inadequate  consideration. 

4040. 
Parties  must  be  able  to  perform,  4041. 
Damages  in  lieu  of,  4042. 
Decree  for,  passes  title,  4852. 
Decree  recorded  like  deed,  4852. 
Of  marriage  contracts,  2480,  2486. 
As  affected  by  statute  of  frauds,  2694. 

Speculation. 

Sale  on,  void,  3537. 
Speech. 

Liberty  of,  guaranteed,  5712. 

Liberty  of,  in  legislative  debate,  5766. 

Spendthrifts. 

Trusts  may  be  created  for,  3149. 

Splitting  Causes  of  Action. 
In  justice  court,  4069. 
All  breaches  to  be  included,  3793. 

Spoliation.     See  Alteration,  Wills. 

Squatting  on  Land. 

Squatters,  how  ejected,  4808,  4812. 

Stakeholders. 

Liability  and  payment  by,  3721. 
Interpleader  by,  4896. 

Stale  Demands. 
In  equity,  3775. 

State  Aid. 

To  sects,  forbidden,  5711. 
Forbidden  generally,  5890. 

Stated  Account. 

How  falsified,  3994. 

Status  of  Citizen. 

Social,  not  to  be  subject  of  legislation, 
5715. 

Statute  of  Descents. 

Rules  of  inheritance,  3353-3358. 

Statute  of  Frauds,  2693,  2694. 

What  contracts   must  be  in  writing, 

2693. 
Effect  of  part  performance,  2694,  4037. 
As  to  wills,  3272. 
As  to  trusts,  3153. 

Does  not  apply  to  auction  sales,  3527. 
Nor  judicial  sales,  5448. 
Marriage  contracts,  5272,  1693(3). 
See  Frauds,  Statute  of. 
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Statutes  of  Limitations,  3760-3778. 

Administrator  may  pay  debt  barred 
by,  3433. 

Periods  fixed  by  law,  3760,  3776. 

Suspended,  in  what  cases,  3779,  3787. 

How  affected  by  new  promise,  3788, 
3792. 

In  actions  for  tort,  3898,  3901. 

Do  not  apply  to  trusts,  3198. 

Apply  to  set-off,  5089. 

As  to  judgments  against  transferred 
property,  5355,  5356. 

For  bills  of  review,  4862. 

As  to  setting  aside  gifts,  3572. 

As  to  land,  see  Prescription,  3583,  3598. 

As  to  ways,  672,  3590. 

Operate  against  State,  3777. 

Apply  in  equity,  3775. 

As  to  foreclosure  of  liens,  2816. 

Opening  settlement  with  guardian, 
2565. 

Suits  against  administrator  after  dis- 
charge, 3510. 

On  fi.  fas.,  entries  revive,  when  re- 
corded, 3761,  3762. 

Trustee  barred,  so  are  beneficiaries, 
3773. 

Statute  of  Uses,  3155-3162. 

Statute  of  Wills,  3253-3358. 

Statutes. 

Construction  of,  rules  for,  4. 

State,  when  bound  by,  3. 

Shall  not  impair  contracts,  6. 

May  retroact,  in  what  cases,  6. 

Meaning  of  words  in,  5. 

Against  Constitutions,  void,  5733. 

Shall  contain  only  one  subject-matter, 
5771. 

Shall  not  contain  matter  not  expressed 
in  title,  5771. 

Sections  of  Code,  how  amended  or  re- 
pealed, 5779. 

Local  and  special,  319,  5732,  5778. 

How  enacted  by  legislaturs,  5764-5785. 

Limitations  on  rights  under,  3766. 

Statutory  Rights. 

Limitation  of  suits  for,  3766. 

Stay  of  Executions. 

How  effected,  5439,  5440. 
In  justice's  court,  4160. 
By  supersedeas ,  5552,  5476. 


Steamboat  Companies. 

Liability  as  carriers,  2263-2296. 
Law  as  to  traffic  of,  2294,  2295. 
Incorporation  of,  2147. 

Steamboats. 

Liens  on,  when  and  to  whom  given, 

2806. 
Rank  of  such  liens,  2806. 
Liens  on,  how  enforced,  2816. 

Steam-boiler  Insurance  Company. 

Subject  to  regulation,  2069. 
Steam-mills. 

Liens  on,  law  as  to,  2801,  2804,  2815. 
Stenographic  Reporters. 

Appointed  by  judges,  4446. 
Oath  of,  4446. 
Duty  of,  4446,  4448. 
Compensation  of,  4447. 
In  Supreme  Court,  5520. 
Narrative  form  of  evidence,  5488. 

Stern's  Calendar. 
In  evidence,  5169. 

Stipulated  Damages. 

When  recoverable,  3794. 

Stockholders,  1888-1898. 

Of  corporations,  how  served  with  proc- 
ess, 1893. 

Notice  of  suits,  how  given  to,  1893, 
1898. 

Liability  of,  1888,  1892. 

Transfer  of  stock,  1885. 

Minority,  proceedings  by,  1860. 

Rights  of,  1854,  1859,  1860. 

Names  to  be  furnished,  1891,  1895. 

Transfer  of  shares,  1855. 

Stock  (in  Corporations). 

What  exempt  from  tax,  762. 
Belonging  to  State,  979,  1019. 
Transfer  relieves   stockholder,  when, 

1888. 
Are  personalty,  when,  3070,  2155. 
Administrators  may  invest  in,  when, 

3435. 
How  levied  on  and  sold,  5430. 
Can  be  sold  only  by  sheriff,  5430. 
One  share  sold  at  a  time,  5430. 
Transfer  of,  after  levy,  void,  5430. 
Where  sold,  5430. 

Sale  of,  by  administrators,  3451,  3225. 
Sale  under  attachment,  4535,  4537. 
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Levy  by  constable  on,  4168. 

New  issue  goes  to  remainder-man ,  3091. 

In  corporations,  others  may  not  buy, 

5800. 
Except  in  branch  railroads,  5799. 
Transfer   by   foreign   representatives, 

3525. 
Transfer  complete,  when,  1855. 
To  be  subscribed  before  organization, 

1856. 

Stock  (Live). 

Liability  of  railroads  as  to,  2247,  2260. 
Liability  of  carriers  of,  2279,  2304. 
Law  as  to  estrays,  1742. 

Stolen  Goods. 

Vendee  of,  gets  no  title,  when,  3538. 
Stoppage  in  Transitu. 

Right  of,  exists,  when,  2285,  3552. 
Releases  carrier,  how  far,  2284. 
Does  not  exist  against  assignee,  when, 
3553. 

Strangers. 

Admissions  of,  received,  when,  5191. 
Consideration  relating  to,  valid,  3664. 
Intervention  by,  4845,  4911,  4776. 
Relief  to,  in  equity,  when,  3972. 
May  not  intervene  before  foreclosure, 

2747. 
May  intervene  after  levy,  2769. 

Streams. 

Right  of  landowner  to  running,  3057. 
Unnavigable,  belong  to  whom,  3058. 
What  are  navigable,  3059. 
Right  of  adjacent  landowner,  3060. 
Rights  of  owner  of  unnavigable,  3061, 

3879. 
Land  bounded  by,  how  processioned, 

3252. 
Underground,  3880. 

Street-railways. 

Not  chartered  without  consent  of  city, 

5782. 
Powers  of,  2180-2184. 

Streets. 

Justices    may    have    streets   worked, 

when,  753. 
Law  of,  754  (notes  under  1833). 
Powers  of  towns   and   villages   as   to. 

696. 

Strikes. 

Effect  of,  on  carrier's  liability,  2283. 


Striking  Juries. 

Time  allowed  for,  5672. 
Sub-agent. 

Who  responsible  for,  3041. 

Subcontractor. 

Lien  in  favor  of,  2801  (2). 
Principal,  when  liable  for  acts  of,  3818, 
3819,  3041. 

Subject-matter. 

Laws  shall  contain  only  one,  5771. 
Shall  be  expressed  in  the  title,  5771. 

Subpcena,  5260-5266. 

Issue  and  service  of,  for  witness,  5260. 
Is  execution,  when,  5261. 
In  equity  proceedings  (process),  4975. 
Service  of  process  in  equity,  4973. 
Right  of  accused  to  obtain  witness  by, 

5702,  6019. 
Docket  for,  4360. 

Subpcena  Duces  Tecum,  5255-5259. 
How  issued  and  served,  5255. 
Penalty  for  disobeying,  5256. 
Penalty  avoided  by  affidavit,  5256. 
Secondary    evidence    allowed,   when, 

5257. 
Transcript  used,  when,  5258. 
Books  examined  by  commission,  when, 

5259. 

Subrogation. 

Of  sureties,  law  of,  2986,  2995,  2996. 
Of  purchaser  at  void  public  sale,  5471, 

5472. 
Of  younger  lien-holder,  5432-5434. 

Subscription. 

Includes  mark  of  illiterate  person,  5, 
3273. 

Of  witness  to  will  by  another,  not  al- 
lowed, 3273. 

Mutual,  is  valid  consideration,  3661. 

To  corporate  stock,  1856. 

Substantial  Compliance. 
Sufficient,  when,  4. 
In  attachment  cases,  4528. 

Substituted  Service. 
In  equity,  4975. 

Substitution. 

Of  sureties  as  to  securities,  2996. 
In  cases  of  legacies,  rule  as  to,  3333. 


INDEX. 


2017 


Sub-tenant. 

When,  may  enter,  3115. 

Sufficient  Evidence. 
Defined,  5143. 

Suffrage. 

Eight  of,  guaranteed,  6035. 
Exercised  by  ballot,  5736,  72. 
Who  are  electors  in  this  State,  5737. 
What  disfranchises,  5738.    , 
Privilege. of  electors  from  arrest,  5739. 

Suicide. 

Voids  policy, 2118. 

Suits,  4929-5141. 

Abatement  of,  law   as  to,  3825,  5016- 

5041. 
Abatement  for  two,  3737. 
Administrators  and  sureties,  vs.,  3501- 

3505. 
Administrators,  foreign,  by,  3521,  3522. 
Administrator's  bond,  action  on,  3398. 
Agent,  may  have,  when,  3037. 
Attachments,  pending,  3739,  4526. 
Attachment  bonds,  action  on,  5013. 
Bailees,  suits  by,  2895,3889. 
Bid   at  public  sale,  failure  to  comply, 

5467. 
Bill  of  particulars  in  actions  of  account, 

4963,  5642,  5694. 
Breach  of  contract,  suits  how  brought, 

3793. 
Breach   of    contract   of    employment, 

3016. 
Carriers,  for  loss  of  goods,  2264. 
Change  of  district  does  not  affect,  342. 
Children,  suits  for  injuries  to,  2475. 
Civil  action,  defined,  4932. 
Commencement  of,  4960,  4973. 
Concurrent,  4945. 
Corporations   and   companies,  actions 

against,  1892-1898. 
County  court,  suits  in,  4199. 
County, pj  and  against,  342,  5924. 
Definition  of  action,  3076,  4930,  4932. 
Demand,  when  necessary,  4935. 
Dismissal  of,  5044. 
Distinctions  in,  abolished,  4931. 
Divorce,  actions  for,  how  brought,  2432. 
Ejectment,  law  of,  4996-5008. 
Election   between   two   actions,  3737- 

3739. 
Election    between   tort   and  contract, 

3903. 
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Equitable  cause,  suit  at  law,  for,  4833- 

4840. 
Executors,  and  sureties,  against,  3501- 

3505. 
Figures,  used  in  pleading,  4942. 
Forms  preserved,  what,  4972. 
Gaming  consideration,  money  paid  on, 

3671. 
Guardian  and  sureties,  suits  against, 

2536. 
Guardian's  bond,  action  on,  2535. 
Initials,  used  in  pleading,  4942. 
Infants,  actions  by,  not  void,  4947. 
Informers,  actions  by,  first  preferred, 

3740. 
Joined,  what  causes  of  action  may  be, 

4944. 
Joint  obligors,  actions  against,  5014. 
Joint  obligors,  plea  of  infancy  by  one, 

5011. 
Judgments,   suits  on,  where  brought, 

5379. 
Justices'   courts,   suits    in,   4116-4125, 

4070-4079. 
Limitations  of,  law  as  to,  3760-3776. 
Lost  papers,  suits  on,  4750. 
Maker   and   indorser,  actions  against, 

5012. 
Minors,  how  served  in,  4987. 
Misjoinder  in,  4938. 
Nonjoinder,  5048. 
Papers  in,  recorded,  4361. 
Parties  to,  4939-4941. 
Parties  to,  how   made  pending,  5016- 

5033. 
Partners,   by   and   against,  2638,  5015, 

5009. 
Penal  action  defined,  4933. 
Penal  action,  plaintiffs  in,  4933. 
Pendency  of  one,  bars,  3737. 
Person    and   property,  action  against, 

4931. 
Petition  and  process  in,  law  of,  4960- 

4995. 
Prescription    affects    right    of,  when, 

3595. 
Remedies  may  be  framed,  4929. 
Retraxit,  defined,  5042. 
Retraxit,  effect,  5042,  5043. 
Scire  facias,   parties,  when    made   by, 

5016-5033. 
Separate    actions    must    be  brought, 

when,  4946. 
Set-off,   how   affected    by    dismissals, 

3754. 
State,  suits  by,  how  brought,  126. 
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State,  suits  vs.,  Governor's  duty,  23. 
Sureties,  how  sued,  2977. 
Sureties,  judgment  against,  5342,  2978. 
Sureties,  notice  by,  to  bring,  2974. 
Torts,  actions  for,  law  as  to,  3807-3823. 
Trustees,  against,  3202-3207. 
Venue  of,  law  as  to,  4949-4959. 
W.  &  A.  R.  R.,  suits  against,  1031, 1032. 
Wife,  torts  to,  who  may  sue  for,  2475. 
Wife,  may  sue  alone,  when,  2475. 
Year's  exemption    of    administrator, 
from,  3439. 

Summons. 

In  justice  court,  4118,  4122. 
Sunday.     See  Sabbath. 
Superiok  Courts,  4310-4452. 

Authority    and   jurisdiction   of,   4047, 

4320,  5842,  5846,  5844. 
Sheriff  shall  attend  sessions  of,  4380. 
Constable  may  be  ruled  before,  4098, 
Corporations,   how   created  by,   2350, 

2364,  1835. 
May  grant  divorces,  2425. 
Jurisdiction  over  trustees,  3166. 
Jurisdiction  in  equity,  3921. 
Held  twice  a  year,  and  where,  4315, 

4340,  5849. 
Clerk  may  adjourn,  when,  4342. 
How  adjourned  in  vacation,  4343. 
Adjourned  and  special  terms  of,  4345. 
Only,  grant  new  trials,  5473,  5847. 
May  establish  lost  papers,  4743-4752. 
Render  judgment  without  jury,  when, 

5848. 
Contingent  expenses  of,  how  paid,  4341. 
Taking  down  testimony  in,  4446. 
Law   and   equity,  jurisdiction  may  be 

merged,  5843. 
Appellate  jurisdiction,  5845. 
Jurisdiction  by  certiorari,  etc.,  5846. 
Appeals  from  one  jury  to  another,  may 

be  allowed,  5847. 
Proceedings  in,  to  be  uniform,  5859. 
Venue  of  suits  in,  5869-5874. 
Visitorial  powers,  1853. 

Superior  Courts,  Judges  op. 

Law  as  to,  5839,  5841,  4310,  4338. 
See  Judges  of  the  Superior  Court. 

Supersedeas. 

Granted  by  judges  of  superior  court, 

4321. 
Bill  of  exceptions  is,  when,  5552,  5553. 
Rule  for  new  trial  is,  when,  5476. 


Ceases,  when,  5598. 
Certiorari  is,  when,  4645,  4803. 
In  injunction  cases,  4925. 

Supplemental  Bills. 

Amendment,  in  lieu  of,  4969. 
Supplemental  Homestead. 

Allowed,  5917. 

How  obtained,  2865. 

Supplies. 

Landlord's  lien  for,  2800,  3126. 
Support  of  Decedent's  Family. 

Law  as  to,  3465,  3473. 

Suits  on  choses  in  action  set  apart  to, 
5022. 

Support  of  Soil. 
Rulers  to,  3047. 

Supreme  Court. 

Abstract  of  case,  5628. 
Adjournment  of,  5495. 
Adjournment    of,  to     another    place, 

5496. 
Announcement    of    decisions,    mode, 

5583. 
Appellate  jurisdiction,  has  only,  5836. 
Arrangement    of  docket    to  be  pub- 
lished, 5510. 
Authority  of,  5498. 

Benefit  of  law  lost  by  negligence,  5573. 
Bill    of    exceptions   amendable,   5570, 

5571. 
Bill  of  exceptions  to,  5526,  5546. 
Cases  heard  though  not  sent  in  time, 

5557. 
Cases,  how  taken  to,  5526-5540. 
Causes  carried  to,  when, 5526. 
Chief  Justice  of,  5499,  5503. 
Circuits,  order  of,  5559. 
Clerk  of,  law  relating  to,  5508-5514. 
Concurrence  of  two   judges   required, 

5587. 
Contingent    expenses    of,    how    paid, 

5497. 
Continuances  allowed,  when,  5582. 
Costs_ above  clerk's  salary,  how  used, 

5511. 
Costs  in,  how  taxed,  5512,  5592,  5881. 
Costs,  plaintiff's  attorney    liable  for, 

5513,  5591. 
Costs  to  be  sent  with  brief,  5580. 
Damages  allowed,  when,  5594. 
Decide  all  questions,  shall,  5582. 
Decisions  entered  on  minutes,  5586. 
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Decisions,  made  when,  5582,  5837. 
Decisions  of,  how  reversed,  5588. 
Decision  to  be  transmitted,  5595,  5596. 
Decision  when  judges  differ,  5589. 
Diminution  of  record,  5536. 
Disagreement,  effect  of,  5587,  5599. 
Dismissal    avoided     by     amendment, 

when,  5570. 
Dismissal  for  want  of  certificate,  when 

no,  5563. 
Dismissal   for  want  of  date,  when  no, 

5566. 
Dismissal  interdicted   in   what  cases, 

5572,  5567. 
Disqualified,  who  holds,  when   judges 

are,  5505,  5833,  5834,  5506. 
District,  State   one  supreme  judicial, 

5493. 
Eligible    to   judgeship,  who  are,  5500, 

5866. 
Exceptions  pendente  lite,  5526,  5541. 
Fast  bill  of  exceptions,  5540. 
Filed  when,  bill  of  exceptions,  5554. 
Injunction,  cases  of,  when  heard,  5558. 
Judges  of,  5499,  5506. 
Judges  of,  how  appointed,  5499. 
Judges  of,  when  appointed,  5499. 
Judges  shall  attend,  5495. 
Judgments,  may  withhold,  when, 5837. 
Mandamus,  when   record .  incomplete, 

5538. 
Manner  of  taking  cases  to,  5528. 
Mistakes  of  clerk  corrected,  how,  5574. 
Negligence,   benefits   of  law  lost   by, 

5572. 
Oath  of  judges,  5502. 
Officers  of,  5507. 

Official  term  of  judges,  5501,  5835. 
Order  of  circuits,  5559. 
Parties,  how  made  in,  5561. 
Plaintiff  gets  back  cost,  when,  5591. 
Plaintiff's   attorney    liable   for  costs, 

5513,  5591. 
Power  of,  in  each  case,  5586. 
Powers  in  common  with  others,  4047. 
Powers   of,   vested    in    three   judges, 

5499,  5832. 
Rank  of  judgment  affirmed  by,  5350. 
Remitter,  5597. 

Reporter  of,  law  relative  to,  5515,  5519. 
Reporter's  statement  of  case,  5628. 
Reports  of,  law  as  to,  5518,  1077-1090. 
Rules  of,  5600-5631. 
Salary  of  clerk,  5514. 
Salary  of  judges,  287,  5864,  5865. 


Salary  of  reporter,  287,  1097. 

Sheriff  of,  5523. 

Sheriff's  salary,  5524,  5525. 

Statement  of  cases,  5560,  5628. 

State    one   supreme   judicial  district, 

5493. 
Stenographers  for,  5520-5522. 
Supersedeas  ceases,  when,  5598. 
Third  persons  heard,  when,  5581. 
Time  and  place  of  meeting,  5494. 
Time   of  argument    extended,  when, 

5576. 
Transcripts  not  recorded,  5590. 
Two  judges  may  hold,  5503. 
Vacancy  in,  5504. 
Vacation,   superior  court    in,   enforce 

judgment  of,  5599. 
Written  arguments,  5577-5579. 
See  Bills  of  Exceptions. 

Supreme  Court  Reports. 

Printing  and  sale  of,  1077-1089. 

Surcharging. 

Stated  account,  3994. 

Sureties,  2966-2996. 

Acts  of  creditor  will  discharge  what, 
2972. 

Administrator  removed,  how  liable, 
3403. 

Administrators,  of,  how  liable  on  re- 
moval, 3520. 

Administrators,  of,  liability  of,  3398, 
3503. 

Administrators,  on  joint  bond  of,  3401. 

Appeal,  on,  liability  of,  4464. 

Attachments  in  favor  of,  1525. 

Attach  principals,  may,  2979,  4525. 

Attorneys  cannot  be,  for  county  offi- 
cers, 248. 

Bail-trover,  for  defendant  in,  4605. 

Bona  fide  purchasers  protected,  2991. 

Bonds,  on  forfeited,  when  relieved, 
5781. 

Bonds,  on  official,  243,  268. 

Contribution  amongst,  law  of,  2989, 
2992-2994,  3991. 

County  officers  cannot  be,  for  each 
other,  248. 

Deputy  who  succeeds  sheriff,  of,  4376. 

Fi.  fa.  against  each  other,  may  con- 
trol, 2989. 

Fi.  fa.  against  principal,  may  control, 
2986-2988. 

Fi.  fas.,  how  levied  on  as  such,  3399. 
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Failure  of  creditor  to  sue  discharges, 

2974. 
Foreclose  liens,  when  may,  2983. 
Guardians,  of,   executors,   etc.,   suits 

against,  3503. 
Guardians,  of,  how  bound,  2533,  2535, 

2554. 
Judgments,  how  signed  against,  5343, 

2977,  2978. 
Justice's  court,  how  judgment  entered 

in,  4158. 
Liability  of,  cannot  be  extended,  2975. 
Married  woman  cannot  be,  2488. 
Mortgages   to    indemnify   them,  may 

take,  2733. 
Notice,  form  and  requisites  of,  2974. 
Number,  etc.,  on  official  bonds,  246. 
Novation  releases,  when,  2971. 
Obligation  of,  2966-2969. 
Pay  debt  and  pursue  principals,  may, 

2973. 
Promise  of,  in  ignorance,  does  not  bind, 

2976. 
Proof,     special,     of    suretyship,    may 

make,- 2984,  2985. 
Release  of,  by  creditor,  effect  of,  2970. 
Rights    accruing   to,  on    payment    of 

debts,  2980,  2981. 
Subrogation,  of,    law   touching,   2995, 

2996. 
Sued  as  such,  must  be,  when,  2977. 
Tax-collector,     etc.,     cannot    be    for 

sheriff,  4369. 
Tax  officers  bound  from  date  of  bond, 

927. 
Tender  by,  and  refusal  of  creditor,  dis- 
charged, 2973. 
Treasurer  of  State,  of,  189-192. 
Trustees,  of,  how  relieved,  3192. 
Usury,  may  recover,  when,  2982. 
Written  notice  to  sue,  may  give,  2974. 

Surgeons. 

Liable  for  malpractice,  3831. 

Surprise. 

Continuance,  when  granted  for,  5128. 
Relief  for,  in  equity,  against  judgment, 

3988,  4032,  3987,  5370. 
Relief  for,  in  equity,  generally,  4034, 
3973. 
Surrounding  Circumstances. 

Always  provable,  5205. 
Surveyor-general. 

Office  blended  with  secretary  of  State, 
181. 


Duties  of,  devolve  on  secretary  of 
State,  183. 

Surveys. 

Contents  of  plat,  5689. 
Evidence,  plat  not,  when,  5688. 
Notice,  plat  not  received  unless  made 

after,  5688. 
Objections  to,  5690. 
Resurveys  admitted,  when,  5686. 
Scale  of  plat,  5687. 

Survivors. 

Of  parties  to  contract,  as  witness,  5269. 

Tacking. 

Possessions  to  make  out  prescription, 

3598,  3596. 
Of  mortgages,  disallowed,  2732. 

Tariffs. 

Freight  and  passenger,  regulated,  2185- 
2218,  5797. 

Taxation. 

Ad  valorem,  to  be,  5883. 

Cities,  for  what  purpose  exercised  by, 

5892,  5909. 
Counties,  for  what  purpose  exercised 

by,  5892,  5909. 
Educational  purposes,  5909. 
Exempt  from,  what,  5884. 
Right  of,  not  to  be  granted  away,  5796. 
Sovereign  right,  5796. 
State,  for  what  purposes  exercised  by, 

5882. 
Uniform,  to  be,  5883. 
See  Vol.  I. 

Technical  Words. 

Construction  and  meaning  of,  3084. 

Construction  and  meaning  of,  in  con- 
tracts, 3675. 

Construction  and  meaning  of,  in  stat- 
utes, 4. 

Telegraph  Companies. 

Compensation  for  right  of  way  by, 
how  assessed,  4657,  4685. 

Right  of  way  of  railroads  used  by,  2345. 

Right  of  way  of  railroads,  use  of,  regu- 
lated, 2346. 

Service  of  process  on,  how  effected, 
2348. 

Venue  of  suits  against,  2348. 

Controlled  by  railroad  commission, 
2217. 

Incorporated,  how,  2339-2344. 
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Temporakt  Administrator. 

May  sue,  3361. 

Appointed,  when,  3359-3362. 

Tenancy  at  Will. 

Ended  by  notice,  how,  3133. 

Tenancy  in  Common. 

Accounts  between,  settled  in  equity, 

3147,  3989. 
Adverse   possession    as  to   cotenants, 

3145. 
Definition  of,  3143. 
Joint  tenancies  held  to  be,  3142. 
Partition  between  cotenants,  3146. 
Rights   and    liabilities   of    cotenants, 

3144. 
Tenants  may  sue  alone,  when,  4941. 
Priority  of  liens  in  accounting,  3147. 

Tenant  for  Life. 

Assent  of  executors  in  favor  of,  inures 
to  remainder-men,  3105. 

Cannot  remove  personalty  out  of 
State,  3096. 

Emblements  belong  to,  when,  3092. 

Increase  of  estate  belongs  to,  when, 
3091. 

Renter  from,  rights  of,  3093. 

Rights  and  liabilities  of,  3090. 

Sale  of  entire  estate  by,  works  no  for- 
feiture, 3095. 

Tenants. 

Allowed  three  days  for  counter-affida- 
vit and  bond,  4821. 

In  common,  law  concerning,  3142, 
3146. 

Issue  between  landlord  and,  how  tried, 
4816. 

Negligence  of,  landlord  not  liable  for, 
3118. 

Removal  of  fixtures  by,  3120. 

Pay  double  rent,  when,  4817. 

Proceedings  to  remove,  when  holding 
o^er,  etc.,  4813. 

Warrant  to  remove,  4814. 

Warrant  to  remove,  how  arrested,  4815. 

Writ  of  possession  against,  4817. 

Tender. 

Equivalent  to  performance,  when, 
3728. 

Manner  of  making,  3728. 

Of  specific  articles,  how  made,  3729. 

Demand  of  delivery  must  be  reason- 
able, 3730. 


Of  specific  chattels,  effect  of,  3731. 
Transfers  title  to  chattels,  when,  3731. 
Of  damages,  and  effect  of,  2259,  3896. 
In  action  of  trover,  effect  of,  3897. 
In  cases  of  rescission,  3711. 
By  justice  of  the  peace,  4058. 

Tense. 

Present  includes  future,  4. 
Past  includes  future,  4. 

Tenure,  3045-3079. 

Of  realty  in  Georgia,  3045-3069. 

Term  of  Employment. 
Of  servant,  2614. 

Terms. 

Of    members    of    General    Assembly, 

5749. 
Of  Supreme  Court,  5494. 
Of  superior  courts,  4340. 
Adjourned,  of  superior  courts, 4345. 
Special,  of  superior  courts,  4345,   4315, 

2349. 
Must  adjourn  five  days   before   next, 

4346. 
Appearance  term,  4992,  5020. 
Trial  term,  4134,  5019,5069,  5077. 

Testamentary  Capacity. 

Law  as  to  measure  of,  3264,  3268. 

Testamentary  Guardians. 

Appointment  of,  2514,  2515. 

Testamentary  Scheme. 

Effect  of  failure  of,  3259. 

Testimony. 

On  former  trial,  proved  when,  5186. 
Perpetuation  of,   how  done,  etc.,  3963, 

3967. 
Bill  to  perpetuate  will  not  lie,  when, 

3959. 
Brief  of,  in  new  trials,  part  of  record, 

5537. 
Positive  and  negative,  5165. 
Preponderance  of,  5145,  5146. 
Vulgar  or  obscene,  court  may  exclude 

whom,  5296. 

Testimony  De  Bene  Esse. 
Used  when,  3958-3967. 

Testimony,  Perpetuation  of. 

Law    allowing   and    regulating,   3963, 
3967. 
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Tickets. 

Of  connecting  roads,  2299. 
Timber. 

Proceeding  to  enjoin  cutting,  4927, 
4928. 

Measure  of  damages  for,  3918. 

Time. 

Days,  how  counted,  4. 

Essence  of  contracts,  when,  3675. 

Reckoned  in  insurance,  how,  2119. 

Sundays  and  holidays,  3692,  4456. 

Of  levying  attachments,  entered,  4532. 

For  argument  allowed,  5637. 

For  tendering  claim  issue,  5646. 

For  announcement,  5653. 

For  striking  jury,  5672. 

Hours  of  labor,  2615-2619. 

Wages,  payable  in  what  time,  2614. 

Time  checks,  redeemed,  when,  1871. 

Weeks,  how  counted,  5458. 

Of  labor,  2240,  2615. 
Title. 

Administration,  by,  3353-3525. 

Contract,  by,  3526-3574. 

Conveyance  of,  3599-3630. 

Covenant  of,  3612,  3616. 

Declarations  in  disparagement  of,  ad- 
mitted, when,  5180. 

Defined,  3208. 

Dispute  in,  no  injunction  against 
waste,  4917. 

Escheat,  by,  3575-3582. 

Estoppel,  5151,  5153. 

Fraudulent,  3540,  2696. 

Grants,  law  concerning,  3208-3222. 

Head  rights,  law  concerning,  3223- 
3236. 

Invalidated  by  usury,  2891. 

Judicial  sale,  5446. 

Land,  originates  in  grants,  3210. 

Land,  to,  suits  respecting,  where 
brought,  4951. 

Land,  to,  will  support  action  of  tres- 
pass, 3877. 

Perfect,  3209. 

Prescription,  by,   law  as  to,  3583-3598. 

Produce,  to,  does  not  pass  till  paid  for, 
3546. 

Removing  cloud  on,  4892,  4893. 

Rescission  for  failure  of,  3544,  4041. 

Slander  of,  right  of  action  for,  3883. 

Usury,  tainted  with,  void,  2891. 

Waste,  no  injunction  in  disputed  title, 
4917. 


Will  by,  law  as  to  wills,  3253-3309. 
Title-deeds. 

Deposit  of,  creates  no  lien,  2956. 

Purchaser  to  pay  for,  3528. 

Agent   in   possession    of    deeds,  3539, 

5153. 
Agent  in  possession,  estopped,  5153. 
Trustee  in  possession  of,  5153. 

Toll-cotton. 

Exempt  from    levy    and    sale,   when, 
5354. 

Tort-feasors,  Suits  Against. 

Joinder,   4944,   3915,  3853,   3873,  4940, 

5872. 
Lessee  corporation,  1863-1865. 

Torts  or  Injuries,  3807-3920. 

Abducting  or  harboring  wife,  3868. 
Adultery     or    criminal     conversation 

with  wife,  3869. 
Adulterated  drugs,  sale  of,  3865. 
Arbitrament  and  award,  defense  for, 

when,  3902. 
Breach  of  duty,  sued  for,  when,  3809. 
Consent  to,  defeats  action  for,  3893. 
Damages  for,  measure  of,  3905. 
Death  of  parties  does  not  abate  suit 

for,  when,  3825. 
Deceit,  action  lies  for,  when,  3814. 
Definition  of,  3807. 
Dogs,   owner  liable  for  injury  by, 

when,  3822. 
Election  between  contracts,  and,  3811. 
Employer  liable    for  employee,  3818-, 

3819. 
Extenuation  pleaded,  when,  3892. 
Fraud     and    damage    give     right    of 

action,  3813. 
Fraud,  how  perpetrated,  3823. 
False  imprisonment,  law  as  to,  3851- 

3853. 
Furnishing  liquor  to  minor  son,  suit 

for,  3871. 
Former  recovery,  a  defense  when,  3903. 
Gaming  with   minor   son,  action  for, 

3872. 
Homicide   of  husband  or  father,  suit 

for,  3828. 
Infancy,  no  defense  against,  3904. 
Justification  as  a  defense  against,  3891. 
Lessee  or  lessor,  1863-1865. 
Libel  and  slander,  law  as  to,  3832-3841. 
Limitation  of  actions  for,  law  of,  3898- 

3901. 
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Malicious    arrests,    law    concerning, 

3854-3857. 
Malicious  prosecutions,  law  as  to,  3843- 

3850. 
Malpractice  of  surgery  and  medicine, 

3831. 
Negligence  of  druggists,  3866. 
Negligence  of  trustees,  3867. 
Nuisances  and  suits  for,  3858-3863. 
Parties  to  action  for,  4940. 
Partners  liable  for  torts  of  agents, 

2658. 
Privity  not  necessary  to  suits  for,  3812. 
Physical  injuries  are,  when,  3827. 
Physical  injuries  give  right  of  action, 

when,  3826. 
Plaintiff's  negligence, effect  of ,  3830. 
Procurers  of,  their  liability,  3873. 
Ratifier  of,  liable,  when,  3820. 
Representations   to   induce   credit   of 

another,  right  of  action  for,  3815. 
Right  of  action  for,  lies,  when,  3808. 
Sale  of  unwholesome  provisions,  3864. 
Satisfaction  of,  how  allowed ,  3894, 3895. 
Seduction  of  daughter,  action  for,  3870. 
Set-off  against,  4944. 
Tender  of  damages  for,  how  made,  3896. 
Tender  in  actions  of  trover,  3897. 
'To  self,  wife,  child,  etc.,  suit  for, 3816. 
Ultra  vires,  when  no  defense,  2277. 
Vicious   animals,   owner   liable    for, 

when,  3821. 
Violation   of    private   duty,   right    of 

action  for,  3810. 
Wife,  child,   etc.,   husband's   liability 

for,  3817. 

Total  Divorce. 
Effect  of,  2444. 
Grounds  for,  2426. 
Form  of  verdict  for,  2438. 

Tracing  Assets. 

Promoted  in  equity,  3201,  4004. 
Allowed,  in  what  cases,  3184. 

Trade-marks. 

Use  of,  is  fraud,  when,  4035. 

Traders  (Insolvent). 

Creditor's  bill  against,  and  proceed- 
ings under,  2716-2722. 

Tradesmen. 

Accounts  of,  bear  interest,  when,  2885. 
Books  of,  evidence,  when,  5182. 


Traditionary  Evidence. 

Admissible,  when,  5185. 
Transcripts. 

From  justice  court,  5214. 

From  city  records,  5215. 

From  books,  5258,  5236-5238. 

Transfer. 

Tax  fi.  fas.  may  be  transferred,  888. 
Of  decrees  in  equity,  4859. 
Of  judgments,  law  as  to,  5374,  5375. 
Of  successive  possessions  in  prescrip- 
tions, 3598. 
Of  liens,  2798. 
Of  cases  from  county  court,  4308. 

Transfers  and  Liens,   Registration   of, 

2778-2786. 

Transient  Persons. 

Domicile  and  where  sued,   1825,  4954. 

Transitu. 

Right  of  stoppage   in,   exists,    when, 

2284,  3552. 
Stoppage  in,  releases  carrier,  how  far, 

2284. 
Assignee  protected,  when,  3553. 

Traverse. 

Of  return  of  service,  4988. 
Of  garnishee's  answer,  4721. 

Treason. 

In  first  degree,  5724. 

Conviction    of,   works   no    forfeiture, 

5725. 
Evidence  to  convict  of,  5724. 
Conviction  of,  disfranchises,  5738. 

Treatment  of  Witnesses. 

Entitled  to  protection,  5281. 

Trespass. 

To  levy  on  homestead,  when,  2849. 
To  levy  on  exempted  property,  2872. 
Of  agent,  principal  bound  for,  when, 

3031. 
To  personalty,  who  may  sue  for,  3885, 

3886. 
To  personalty,  gives  action,  3888. 
Who  may  sue  for,  incases  of  bailment, 

3889. 
Remainder-men   may  sue  for,  when, 

3890. 
To  personalty,  when  to  be  sued  for, 

3899. 
Effect  of  judgments  in,  5358. 
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Restrained  by  injunction,  when,  4916. 
Agent  may  sue  for,  when,  3038. 
Continuing  trespass,  3884. 
In  cutting  timber,  3918. 
Willful  trespasser,  3918. 

Trespassers. 

Judgments  against,  may  be  moulded, 

3915. 
Contribution  amongst,  3916. 
How  ejected  from  land,  4808-4812. 
Verdict  against,  3915. 
Suits  against,  joint,  3873,   5872,  3853, 

3915,  4940,  4944. 

Trespass  Quare  Clausum  Fregit. 

Who  may  sue  for,  3877. 
Limitation  of  suits  for,  3898. 

Trial. 

Of  cases  before  county  judge,  4203. 

Of  injury  to  land  by  roads,  557,  568. 

Of  caveat  in  head-rights  cases,  3229. 

Of  protest  against  acts  of  procession- 
ers,  3249. 

Not  had  at  first  term  except  by  law, 
5126. 

Term  of,  in  equity  cases,  4848. 

Mode  of,  in  equity,  4849. 

By  jury  secured,  5876. 

Speedy  and  public,  by  jury,  guaran- 
teed, 5702. 

On  exceptions  to  auditor's  report,  4595, 
4596. 

Trial  term,  5077,  4134,  5019,  5069. 

Opening  default  at,  5072. 

Public  excluded,  when,  5296. 

Trover. 

When  used  as  a  form  of  suit,  3887. 

Alternative  verdict  in,  3887. 

Conversion  need  not  be  proved,  when, 
3887. 

Tender  in,  and  its  effect,  3897. 

Within  what  time  to  be  brought,  3899, 
3592. 

Highest  proved  value,  recoverable  in, 
3917. 

Death  or  destruction  of  property,  ef- 
fect of,  3919. 

Verdict  in,  effect  on  title,  3920. 

Bail  in,  affidavit  for,  4604. 

Affidavit  and  after-proceedings,  4605. 

Bail  pending,  action  of,  4606. 

Replevy  of  property,  4606. 

Form  of  verdict  in,  5334. 

Plaintiff  may  choose  verdict  in,  5335. 


Effect  of  judgments  in,  5358. 
Amendment  to  include  issue,  5100. 
Sale  of  property  in  bail-trover  cases, 
4607. 

Trustees,  3148-3207. 

Acceptance  of  trust  by,  3190. 

Accountable  for  all  profits,  3183. 

Admissions  of,  5189. 

Appointed,  how,  3163. 

Appointment  and  removal  of,  at  cham- 
bers, 3164. 

Barred,  bars  beneficiary,  3773. 

Beneficiary   may   affirm   or    disaffirm 
investments  by,  when,  3184. 

Beneficiary   may    follow  trust   funds, 
3184. 

Bond  required  of,  when,  3164. 

Churches, etc.,  of,  deeds  to,  valid,  2353. 

Churches,  etc.,  of,  to  whom  subject, 
2354. 

Compensation  of,  3193. 

Confirmation  of  sale,  3175. 

Contract  for  labor,  may,  3182. 

Debts,   trust  estates  liable  for  what, 
3187. 

Diligence  required  of,  3170. 

Disclaimer  after  acceptance,  of  no  ef- 
fect, 3190. 

Encumber  trust  estate,  cannot,  3186. 

Estoppel  to  claim  adverse  estate,  5153. 

Execution  against,  form  of,  3206,  3207. 

Extent  of  trustee's  estate,  3191. 

Foreign  trustees,  2594-2597,  3174. 

Gifts  to,  by  minor,  3572. 

Income  of,  may  dispose  of,  how,  3185. 

Inventory  must  be  returned  by,  3167. 

Investments  by,  how  made,  3180. 

Investments  by,  affirmed  or  rejected, 
3184. 

Judge  charged   with  duty   in   case  of 
sales,  3178. 

Limitation  of  suits  against,  3772. 

Naked  trustee,  responsibility  of,  3169. 

Non-resident  beneficiaries,  service  on, 
4976. 

Penalty  for  failure  to  file  report,  3176. 

Priority  of  trust  debts  against  estates, 
3189. 

Proceedings  to  appoint,  etc.,  how  re- 
corded, 3164. 

Purchaser  from,  with  notice,  holds  as 
3179. 

Purchaser  from,  without  notice,  pro- 
tected, 3179. 
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Purchaser  not  bound   to  file  report, 

3177. 
Report  of  sale,  3176. 
Returns  of,  how  made,  3168. 
Sales    by,    how    authorized,    4976(8), 

3172-3180. 
Sales  by,  how  conducted,  3171,  3173. 
Sales  by  beneficiary,  3188. 
Sales  by  beneficiary  to,  2490. 
Service    on   non-resident   beneficiary, 

4976(8). 
Societies,  vacancies  in,  how  filled,  2356. 
State  University,  of,  power  of,  1284. 
Suits  against,  at  law,  3202,  3203. 
Suits  against,  in  justices'  courts,  3205. 
Sureties  of,  how  relieved,  3192. 
Trust  estates,  liable  for   what   debts, 

3187. 
Vacancies  in,  of  churches,  how  filled, 

2355,  3194. 
Vacancies    in,   of    corporations,    how 

filled,  3165. 

Trusts  and  Trust  Estates,  3148-3207. 

Appointment,  powers,  etc.,  of  trustees, 

3163-3193. 
Claims  against,  how  enforced  at  law, 

3202. 

Contingent  and  shifting,  3154. 

Created  for  whom,  3149. 

Deeds  creating,  how  recorded,  3149. 

Defined,  3148. 

Equity  jurisdiction  at  chambers,  4863. 

Equity  jurisdiction,  trusts  are  subject 

of,  3195. 
Executed  trusts,  3156. 
Execution   against,   how    issued    and 

form  of,  3207. 
Executory  trusts,  3156. 
Express  or  implied,  are,  3151. 
Express  trusts,  3152. 

Express   trusts  must   be  declared  in 

writing,  3153. 
Fail  for    want  of  trustee,  trusts    do 

not,  3197. 
Implied  trusts,  3152. 
Implied  trusts,  when,  3159. 

Judgment,  trust  estate  only  bound  by, 

3206. 
Justice's  court,  suits  against,  in,  3205. 
Limitations,  trust  free  from  statute  of, 

when,  3198. 
Misapplication   of    trust    funds,    who 

accountable  for,  3200. 


Parol  evidence  admissible  to  imply  or 

rebut,  3161. 
Party  defendant  to  such  suits,  3204. 
Precatory  or  recommendatory  words 

create,  when,  3162. 
Relief  in  cases  of  trust,  how  moulded, 

3199. 
Resulting  trusts,  3155,  3573T 
Resulting  trusts  arise,  when,  3196. 
Suits  against,  how  brought,  3203. 
Suits  to  recover    trust  property  sold 

must  be  brought  in  what  time,  3778. 
Title  vests  in  beneficiary,  when,  3157. 
Trust  may  be  limited  on  trust,  3158. 
Wife,  how  created  for,  3150. 

Turnpike  Companies. 

How  incorporated,  2368. 

Two  Liens. 

Election  between,  2691. 
Two  Suits. 

When  allowed,  3738,  4945. 
When  not  allowed,  3737. 

Ultra  Vires. 

When  no  defense  in  torts,  2277. 
Umpire. 

Award  by,  is  good,  when,  4481. 
Ungues  and  Aunts. 

Inherit  from  intestates,  how,  3355. 
Underground  Streams. 

No  action  for  trespass  to,  3880. 
Undue  Influence. 

Invalidates  a  will,  3258,  3260. 

Uniformity.     . 

In  operation  of  laws,  provided  for,  5732. 

In  judicial  proceedings,  5859. 

In  taxation,  5883. 

In    creating    county    commissioners, 

5930. 
In  justice  courts,  5859,  4123. 
None  required  in   certain  city  courts, 

5859. 

United  States. 

Citizens  of,  their  privileges  here,  1813. 
Constitution  of,  5950-6036. 

United  States  Senators. 

When  elected,  325. 
Election  of,  how  conducted,  326. 
Election  to  fill  vacancies,  327. 
Election  of,  how  certified,  328. 
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Unknown  Person. 

Trust  property,  judge  may  order  sale 

Service  by  publication,  4976. 

of,  in,  3172. 

In  condemnation  proceedings,  4666. 

Will,  power  to  carry  out,  in,  4855. 

See  Chambers.. 

Unrepresented  Estates. 

Limitation  of  actions,  how  affected  by, 

Vaccination. 

3781. 

In  public  schools,  1397. 

Unwholesome  Food. 

Valued  Policy. 

Action  for  sale  of,  3864. 

In  insurance,  2110. 

Unwholesome  Provisions. 

Value,  Market. 

Sale  of,  gives  action  to  party  injured, 

How  proved,  5286. 

3864. 

Variance. 

Usage.     See  Custom. 

Nonsuit  not  granted  for,  4995. 

See   Allegata    and     Probata,    Nonsuit, 

Usee. 

Abatement,  Informality. 

Amendment  by  adding  name  of,  5105. 

Set-off  against,  allowed  when,  3749. 

Vendor  and  Purchaser. 

Foreclosing  mortgage,  2745. 

Rights   of,  in   sales   to   secure  debts, 

Proper  party,  when,  4939. 

2771-2775. 

Equitable   lien   of  vendor   abolished, 

Usury. 

2823. 

Law  as  to,  2877-2892. 

Lien  of  vendors  confirmed,  2788. 

Contents  of  plea  of,  2878,  5090. 

Title,  how  made  by  administrators  of, 

By  banks,  1957. 

3440-3444. 

Plea  of,  personal,  2878. 

Pisk,  with  whom,  in  sales,  3545,  3547. 

Commissions  not,  when,  2887. 

Vendor  always  warrants  what,  3555. 

Deficiency  in  land  sales,  how  appor- 

Vacation. 

tioned,  3542. 

Auditor  appointed  in,  4581. 

Conveyances  of  title,  3599-3611. 

Certiorari,  heard  in,  4323. 

Covenants  of  warranty,  3612-3616. 

Chancery,  judge  may  act  on  petitions 

Specific  performance   between,   4036- 

in,  4864. 

4042. 

Chancery,  proceedings  in,  4863,  4864. 

Contract,  power  to  construe  or  enforce, 

Vendor's  Lien. 

in,  4855. 

Abolished,  2823. 

Decrees  rendered  in,  when,  4855. 

See     Purchase-money,     Attachment, 

Demurrers  heard  in,  when,  4321  (5). 

Dower,   Year's   Support,  Levy  and 

'  Equity,  court  of,  always  open,  4864. 

Sale. 

Extraordinary  orders  enforced  in,  on 

Vendue  Masters. 

return   of    remitter  from   Supreme 

Who  may  be,  and  how  licensed,  3562. 

Court,  5599. 

Liable  for  selling  stolen  horse,  3563. 

Judge  acts   in,  only  where   expressly 

Tax  on,  775. 

allowed,  4325. 

Money  rules,  granted  in,  4774. 

Venue,  4949-4959. 

Motions  as  to  receivers,  4321  (5). 

Banks,  suits  against,  1983. 

New  trials  heard  in,  when,  4323,  5484, 

Bills  in  equity,  of,  4950,  5871. 

5487. 

Changed,  how   and   when,    4955-4959, 

Parties,  new  of,  made  in,  5019. 

5874. 

Petition  in  chancery,  judge  may  act 

Claim  cases,  of,  4621,  4631,  4632. 

on,  in,  4864. 

Civil  cases  at  law,  of,  4949,  5874. 

Power  of  judge  of  superior  court  in, 

Corporations,  against,  1900. 

on  return  of  remitter,  5599. 

Corporations,    garnishment    against, 

Power  of  judges  in,  4323,  4321,  4325. 

1901,  4710. 

Trustees,   judge   may  appoint  or  re- 

Divorce cases,  in,  5869. 

move,  in,  3164. 

Dormant  judgments,  of  suits  on,  5379. 
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Equity,  in,  5871,  4950. 

Express  companies,  how  served,  2005. 

Express   companies,  of   suits  against, 

2004. 
Express  companies  shall  post  name  of 

chief  officer,  2006. 
Garnishments     against    corporations, 

1901,  4710. 
Insurance  companies,  how  served,  2146. 
Insurance  companies,  of  suits  against, 

2145. 
Joint  obligors,  of  suits  against,  4952, 

5872. 
Land  divided  by  county  line,  of  suits 

for,  4996. 
Makers  and  indorsers,  of  suits  against, 

4953,  5872. 
Non-residents,  suits  against,  4954. 
Process,  how  served  on   banks,   1984, 

1985. 
Railroad  companies,  of  suits  against, 

2334. 
Railroad  crossings,  suits  for   injuries 

at,  2226. 
Railroads,  of  suits  against  lessees  of, 

2335. 
Scire  facias   to  revive   judgment,   of, 

5381. 
Telegraph  companies,  of  suits  against, 

2348. 
Titles  to  land,  of  suits  respecting,  4951, 

5870. 
W.   &   A.    Railroad,  of  suits   against, 

1031. 

Verdicts,  5329-5338. 

Amendment   of,  when    allowed,  5110- 

5112. 
Assessment    of   damages    in    default, 

5073. 
Construed  how,  5332. 
Decrees  in  equity  without,  4849. 
Default  in  cases  in,  5078,  5071. 
Direct,  court  may,  when,  5331. 
Divorce  cases,  form  of,  in,  2438,  2439. 
Divorce  cases,  number  of,  in,  2425. 
Equity,  decrees  in,  without,  4849. 
Equity,  special,  in,  4850,  4849. 
Form   and   effect   of,  in    trover,  3887, 

3920,  5334. 
Form  of,  and  what  they  must  cover, 

5329. 
Form  of,  for  partial  divorce,  2439. 
Form  of,  for  total  divorce,  2438. 
Impeach,  jurors  may  not,  5338. 


Infer  what,  jury  may,  in  making,  5157, 
5163. 

Joint  trespassers,  against,  3873,  3915. 

Judge  directs  verdict,  when,  5331. 

Judgment  and  execution  must  con- 
form to,  5333. 

Jurors  may  not  impeach,  5338. 

Jurors  may  sustain,  5338. 

Jury  may  infer  what,  in  making,  5157, 
5163. 

Moulded,  may  be,  5333. 

New  trial  for  improper,  5477,  5482. 

Number  of,  in  divorce  cases,  2425. 

Perjury,  obtained  by,  voidable,  how, 
5366. 

Plea,  must  show  on  what,  found,  5330. 

Received  how,  5336. 

Set  aside,  obtained  for  perjury,  how, 
5366. 

Special,  in  equity,  4850,4849. 

Sustain,  jurors  may,  5338. 

Trial,  new,  for  improper,  5477,  5482. 

Trover,  in,  form  of,  5334. 

Trover,  in,  plaintiff  may  choose,  5335. 

Verification. 

Of  answer  in  equity,  form  of,  5056, 
5062. 

Of  pleas,  5055-5062. 

Of  plea  of  non  est  factum,  by  adminis- 
trator, 5060. 

When  necessary  to  petition,  4964,  4966. 

When  necessary  to  pleas,  5055-5066. 

Of  plea  necessary,  if  petition  is  veri- 
fied, 5055. 

To  amended  plea,  5057. 

To  open  default,  5072. 

By  non-residents,  5059-5062. 

Vessels.     See  Marine  Insurance. 

Vested  Rights. 

Protected,  5730,  5800,  5919,  5936,  5982. 

Veto. 

Power  of,  by  Governor,  5788,  5819,  406. 

Vicious  Animal. 

Owner  of,  liable  for  torts  of,  when, 
3821. 

Villages  and  Towns. 

How  incorporated,  684-710. 

Visitorial  Powers. 

In  superior  court,  1853. 

Void  Bonds. 

Payment  of,  forbidden,  5898. 
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Void  Public  Sales. 

Purchaser  gets  what,  5471,  5472. 

Voir  Dike. 

On  application  for  change  of   venue, 
4955. 

Volenti  Non  Fit  Injuria. 

Effect  of  consent,  3893,  2322. 

Voluntary  Agreements. 

Specifically  enforced,  when,  4039. 
Need  not  litigate,  when,  3935. 

Voluntary  Conveyances. 

Void  as  against  creditors,  when,  2695. 
Void  against  purchasers,  when,  3530. 

Voluntary  Payment. 

What  is,  and  effect,  3723. 
Cannot  be  recovered  back,  3723. 
Of  tax,  3723. 

Volunteers. 

Marriage  contract  executed  in   favor 

of,  2486. 
Equity  of,  less  than  purchasers,  3928. 
Not  relieved  from  mistakes,  3972. 

Voters. 

Qualifications  and    rights    of,    32-34, 

5737. 
Oath  of,  32,  5737. 

Privileges  and  immunities  of,  77,5739. 
Females  are  not,  1810. 
Shall  vote  by  ballot,  5736. 
Duellists  are  not,  5741. 
Registration  of,  5738. 
Who  are  not,  5738. 
Must  pay  taxes,  or  not  vote,  5737. 
Who  may  vote  for  congressmen,  5951, 

6032. 
Right  of,  not  to  be  abridged,  6035. 

Vouchers. 

Administrators  must  keep,  3416. 
Fiduciaries  must  keep,  3007. 

Vouching. 

Effect  on  warrantor,  5234,  3617,  5001. 
Vulgar  Testimony. 

Court  may  exclude  whom,  5296. 

Wagers. 

Contracts  illegal,  3668. 

Wages. 

Of  laborers,   etc.,   free  from   garnish- 
ment, when,  4732. 


Of  laborer's  lien,  for,  2792,  2793. 
Of  child,  parent's  right  to,  2502  (4). 
When  due  by  master,  2614. 
Checks  for,  to  be  redeemed,  1871. 

Waiver. 

Of  law,  how  far  allowed,  10. 
Of  tort  and  suit  on  contract,  3811. 
Of  homestead,  2863,  5914,  5916. 
Of  discovery,  4962. 
Of  dower,  4689. 

Ward. 

Domicile  of,  1827,  1830. 

Torts  to,  3816. 

Suit  by,  against  guardian,  2536. 

Rights    where    estate    is    misapplied, 

3200,  3201. 
Guardian  and  ward,  law  of,  2512-2593. 
See  Guardian  and  Ward. 

Warehousemen. 

Are  depositaries  for  hire,  2930. 
Diligence  required  of,  2930. 

Warrants. 

Application    for,   under    head  rights, 

3227. 
Issue  under  head  rights,  when,  3230. 
Of  appraisement,  law  of,  3407-3414. 

Warranty. 

Administrator  cannot  make,  3456. 
By  officer,  binds  him,  when,  5449. 
Buyer  must  be  cautious  in  absence  of, 

3555. 
Of  certain  things,  always  implied,  3555. 
Effect  of  breach  of,  3556. 
How  construed,  3558. 
Latent  defects,  3559. 
Patent  defects,  3560. 
Covenants  of,  pass  to  purchaser,  when, 

3612. 
General  warranty  includes  what,  3614. 
Offer  to  rescind  not  necessary  to  suit 

on, 3616. 
Of   transferor   of    negotiable    papers, 

3685. 
Damages  for  breach  of,  3804. 
None  implied  in  sale  of  land,  3613. 
In  deed  to  land  covers  known  defect, 

3615. 
Suits   for  breach,  burden  on  plaintiff, 

3617. 
Warrantor  vouched,  effect,  3617,  5001, 

5234. 
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Waste. 

By  administrators,  3402. 
By  executors,  3402,  3317. 
By  guardians,  2532. 
By  trustees,  3184,  3201,  4004. 
By  tenant  for  life,  3090. 
Title  in  dispute,  no  injunction  against, 
4917. 

Watercourses. 

Deemed  fences,  when,  1771. 
Diversion  of,  gives  action,  3879. 
Suit  for  obstructing,  3879. 
Kiparian  rights,  law  of,  3057-3063. 
Underground,  3880. 
Right  of  landowner  to,  3879. 
Miners  may  divert,  how,  652. 
Easement   to   throw  water  on  other's 
land,  3590. 

Water-works  Companies. 
How  incorporated,  2407. 

Ways. 

Private,  law  concerning,  661-682,  4239. 
Interference  with  right  of,  is  trespass, 

3882. 
Right  of  arises,  how,  3065. 
When  granted,  5729. 
Necessity   ceasing,  way   ceases,  when, 

3066. 
Easement,  acquired   by   prescription, 

3590. 
Of  approach,  owner  liable,  when,  3824. 

Weeks. 

Advertisement  for  four,  how  counted, 
5458. 

Weighers  of  Freight. 

Sworn,  2309-2312. 
Weight  op  Evidence. 

Preponderance  of,  5145,  5146. 
Wharfingers. 

Diligence  required  of,  2915-2931. 

Are  depositaries  for  hire,  2931. 

Whipping. 

Punishment  by,  prohibited,  5704. 

Widowhood. 

Estates   during,   deemed   life-estates, 

3089. 
Limitations  on  such  estates,  3108. 

Widows. 

Their  right  of  dower,  4687-4696. 


Dower  set  apart,  how,  4697-4704. 
Shall  have  dwelling-house  till  dower, 

4693. 
Inherit,  when  and  how,  3355. 
Support  of,  for  one  year,  3465-3473. 
May  sue  for  homicide  of  husband  or 

child,  3828-3866. 
Limitations     on     marriage    of,    void, 

when,  3108. 
May  pay  debts  of  husband,  how,  3473. 
Not  ousted   by   sheriff's   sale,    when, 

5470. 
Testamentary  guardian,  may  appoint, 

when,  2515. 


Wife. 


Acquisitions  of,  remain  hers,  2476. 

Administratrix  of  husband,  wife  ap- 
pointed, 3367. 

Administratrix,  marriage  of,  effect, 
3368. 

Adultery  with,  husband  sues  for,  3869. 

Agency  for  husband,  2477-2479. 

Agency  for  other  persons,  3001. 

Alimony,  law  as  to,  2457-2468. 

Communications  with  husband,  sacred, 
5198. 

Consent  of  wife  to  tort  not  bind  hus- 
band, 3893. 

Contracts  between  husband  and  wife, 
2492. 

Contracts  of,  generally,  2492. 

Debts  of  husband,  cannot  sell  to  pay, 
2488. 

Debts  of,  husband  how  far  liable, 
2473. 

Deeds  of,  how  attested,  3622. 

Divorce,  law  as  to,  2425-2472. 

Divorce  and  alimony,  law  as  to,  2425- 
2472. 

Domicile  of,  1826. 

Dower,  law  as  to,  4687-4696. 

Executrix,  marriage  of,  3368. 

Harboring,  suit  by  husband  for,  3868. 

Heir  of  husband,  is  when,  3354,  3355. 

Heir  of  wife,  husband  is,  when,  3355. 

Homestead,  may  apply  for,  2843. 

Homicide  of  husband  or  child  may  sue 
for,  3828. 

Marriage,  law  as  to,  2410-2424. 

Marriage  contracts,  etc.,  2480-2487, 
2693(3). 

Necessaries,  husband  bound  for,  when, 
2477,  2478. 

Parties  in  equity,  how,  4843. 
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Partner,  marriage  of  female,  dissolves 

firm,  2633. 
Property  of,  remains  hers,  2474,  5790. 
Sale  to  husband  or  trustee,  when  good, 

2488,  3188,  2490. 
Separate   estate  remains    hers,    2474, 

5790. 
Separate  estate,  restrictions  on,  2488. 
Surety,  wife  cannot  be,  2488. 
Torts  to,  suits  for,  2475,  3816. 
Torts   to,   consent  of,  does   not  bind 

husband,  3893. 
Torts  of,  husband  liable  for,  3817. 
Trustees  of,   how  appointed   and  re- 
moved, 2485,  3164. 
Trust  estate,  wife  may  bind,  for  debts, 

3187. 
Witnesses,   incompetent,   when,  5272, 

5198(1). 

Wild  Animals. 

Property  in,  exists,  when,  3073. 
Deposits  and    increase    of,  belong  to 

whom,  3074. 
Increase    of,    belongs    to    owner    of 

mother,  3075. 

Wild  Land. 

Sold  by  administrator,  3448. 
See  Taxation. 

Wills,  3253-3352. 

Administrator,    with     will     annexed, 

3309. 
Admissions  of  legatee,  etc.,  impeach, 

when,  3296. 
After-acquired  property  passes  under, 

3329. 
Attested,  how,  3272. 
Attested,   how,  by  illiterate  witness, 

3273. 
Bequests,  law  as  to,  3327-3329. 
Birth  of  child  revokes,  when,  3347. 
Capacity  of  parties  to  make,  3264-3271. 
Capacity  testamentary,  defined,  3266- 

3268. 
Charges  by,  follow  law,  3067. 
Charitable  devises,  how  far  allowed, 

3277. 
Charitable  devises,  cy  pres,  as  to,  3338, 

4007. 
Codicil    defined,   and   how   executed, 

3263. 
Conditions,     estates     upon,    created 

when,  3136-3140. 
Construction  of,  3324,  3083-3086. 


Copies,  evidence,  when  and  how,  3290, 

3291,  5167. 
Death   of  testator,   take  effect   from, 

3257. 
Deaf,  dumb,  and  blind  persons,  wills 

by,  3270. 
Deed,  how  distinguished  from,  3254. 
Deed   and   will,   instrument   may  be, 

3255. 
Definition  of  will,  3253. 
Devises,  law  as  to,  3319-3339. 
Dower,  when  barred  by  provision  in, 

4689. 
Duress,  voids,  when,  3260.  > 
Election  under,  4689,  4013,  4015,  3334. 
Estates  which    may   be    created    by, 

3080-3162. 
Executed,  how,  3272. 
Executor,  failing  to  offer,  renounces, 

3294. 
Executor,   power  of,  before   probate, 

3307. 
Executor,  how  appointed  by,  3308. 
Executor  takes  what  interest   under, 

3313. 
Executor   may   receive  compensatory 

legacy,  3314. 
Executor,  non-resident  may  be,  when, 

3293. 
Executory  devise  in,  3339. 
Fee  simple   estate,  when   created  by, 

3081-3086,  3102. 
Foreign,  copy  of  evidence,  when,  3291. 
Foreign,  how  executed  here,  3297-3306. 
Form,  no  particular  words  required, 

3254. 
Fraud,  voids,  3260,  3261. 
Fraud,  in  equity,  has  no  jurisdiction, 

4024. 
Guardians,  who  may  appoint,  by,  2514, 

2515. 
Inconsistent     clauses,     last    prevails, 

3346. 
Interpreter  must  be  sworn,  when,  3271. 
Inventory,  may  dispense  with,  3278. 
Judge's  power  over,  in  vacation,  4855. 
Know  contents,  testator  must,  3276. 
Land,  charges   on  land  by,   follow  it, 

3067. 
Legal  wills,  what  are,  3258. 
Legal,  and  illegal  in  part,  may  be,  3259. 
Legacies,  law  as  to,  3319-3339. 
Life-estates,  when  and   how  created. 

3087,  3088. 
Lost,  copies  of,  how  proved,  3289. 
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Marriage,    limitations    on,    in    wills, 

2410,  3108,  2415. 
Marriage  revokes,  when,  3347. 
Minors,  intestacy  as  to,  when,  3283. 
Mistake  voids,  how  far,  3262. 
Monomaniacs  may  make,  when,  3266. 
Mutual,  may  be  made,  3256. 
Mutual,  revocation  of,  3256. 
Nuncupative,  law  as  to,  3349-3352. 
Original,  shall  remain  in  office,  3290. 
Parties,  who  may  make,  3264-3271. 
Perpetuities,  rule  against,  3102. 
Personalty,  where    testator   is  domi- 
ciled out  of  State,  8. 
Power  of  testators  in  making,  3258. 
Probate,  jurisdiction  of  ordinary  over, 

4232. 
Probate  refused  to  what  wills,  3258. 
Probate  in  what  county,  3279. 
Probate  where  maker  died,  when,  3280. 
Probate  in  common  form,  3281. 
Probate  in  common  form,  not  conclu- 
sive, 3281. 
Probate,  executor  how  far  safe  under 

same,  3281. 
Probate,  purchasers  when   protected, 

3281. 
Probate  in  solemn  form,  3282. 
Probate  in  solemn  form  is  conclusive, 

3282. 
Probate,    notice   of,   in   solemn   form, 

3282. 
Probate  conclusive  after  seven  years, 

3283. 
Probate,  exception  in  favor  of  minors, 

3283. 
Probate,  intestacy  as  to  minors,  when, 

3283. 
Probate,  how  proved  in  vacation,  3284. 
Probate,   notice   of,  in   solemn   form, 

3285. 
Probate,  guardians  ad  litem  appointed, 

when,  3286. 
Probate,   witness   to,   examined   how, 

3287. 
Probate,  penalty  for  withholding,  3288. 
Probate,  copy  of,  where  lost,  3289. 
Probate,  who  may  offer,  for,  3292,  3293. 
Probate,  must  be  offered,  when,  3294. 
Remainders,  how   and    when   created 

by,  3098-3103. 
Renunciation  by  executor,  3294,  3295. 
Republication  of,  how  effected,  3348. 
Revocation  of  mutual,  3256. 
Revocation,  law  as  to,  3340-3347. 


Returns,  may  dispense  with,  3278. 
Sale  under,  how  made,  3460. 
Survivorship,  words  of,  how  construed, 

3104. 
Testamentary  scheme,  3259. 
Trusts,   how    and    when    created   by, 

3149-3162. 
Undue  influence  voids,  3260. 
Voluntary,  must  be,  3260,3261. 
Withholding,  penalty  for,  3288. 
Witnesses  to,  competency  of,  3274,3275. 
Witnesses  to,  attestation  by,  3272, 3273. 
Words,    construction     of    particular, 

3084. 
Vacation,  power  of  judge  over,  in,  4855. 

Witness,   Effect   of    Death    on   Compe- 
tency, 5269. 

Witnesses,  5267-5295. 

Accomplice,  corroboration  necessary, 
5156. 

Accused,  right  to  be  confronted  with, 
5703,  6018. 

Accused,  right  to  process  for,  5702, 
6019. 

Agent  may  be,  for  or  against  princi- 
pal, 3034,  5192,  5269. 

Arrest,  privileged  from,  5265. 

Attendance,  how  compelled, 5260-5264. 

Attorney,  competency  of,  5199,  5271, 
5269  (5). 

Attorney,  confidential  communica- 
tions sacred,  5199. 

Breach  of  promise  of  marriage,  parties 
excluded,  5272. 

Children,  competency  of,  5273,  5276. 

Competency  of,  court  decides,  5267. 

Competency  of,  law  as  to,  5269-5278. 

Continuance  for  absence  of,  5129, 
5130. 

Costs  of  adverse,  liability  for,  5392. 

County  judge  may  compel  attend- 
ance, 4207. 

Credit  of,  for  jury,  5294,  5295. 

Crimination  of  self,  not  compelled, 
5269,  5703. 

Damages  for  non-attendance,  5263, 
4164. 

Deeds,  must  have  two,  3599. 

Divorce,  confessions  in,  2430. 

Divorce,  adultery,  parties  cannot 
show,  5272. 

Drunkenness  destroys  competency, 
5274. 

Examination,  separate  may  be  had, 
5280. 
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Examination,  cross,  right  of,  5282. 
Examination,   leading    questions    on, 

5283. 
Examination,  method  of,  5691. 
Experts,  opinions  of,  5287. 
Fees  of,  5260. 
Fees,  how  collected,  5261. 
Fees,  forfeiture  for  overcharge,  5262. 
Fees,  have  none,  when,  5266. 
Feelings  of,  may  be  shown,  5289. 
Fine  for  non-attendance,  5263,  4164. 
Former  trial,  testimony  on,  how  used, 

5186. 
Husband   and    wife,    competency   of, 

5198,  5272. 
Impeachment  of,  5290,  5291-5293,  5295. 
Interrogatories,  names  of,  must  go  in, 

5664. 
Interrogatories,     how    examined    by, 

5297-5322. 
Interpreter,  allowed  when,  5275. 
Jurors  as,  5337. 

Justice's  court,  witnesses  in,  4131. 
Leading     questions,    when     allowed, 

5283. 
Memorandum,  witness  may  use,  5284. 
Mortgages,  witnesses  to,  2724. 
Newly  discovered,  when    ground  for 

new  tria] ,  5480. 
Number,  what  necessary,  5156,  5146. 
Oath  or  affirmation  required,  5279. 
Opinions  received,  when,  5285,  5287. 
Parties  may  be  summoned  as,  3954. 
Parties,  competency  of,  5269. 
Perjury,  number  required  to  convict, 

5156. 
Preponderance  of,  5146. 
Pilotage    commissionei's,   attendance 

before, 1762. 
Prisoner,  how  brought  up,  5264. 
Privileges  of,  5288,  5281. 
Recognizances  of,  how  kept,  5682. 
Refresh  recollection,  5284. 
Relationship  may  be  proved,  5289. 
Religious  belief  goes  to  credit,  5268. 
Responsive  answer,  number  to  over- 
come, 3950,  5156. 
Subscribing,  must  be  produced,  when, 

5244. 
Sequestration  of,  5280. 

Subscribing,  exceptions  to  rule,  5244, 

5245. 
Subpoenas  for,  5260. 
Subpoenas  duces  tecum,   law  as  to,  5255- 

5259. 


Sustaining  impeached    witness,  5292, 

5293. 
Treatment  of,  5281. 
Wife,  competency  of,  5198. 
Wills,  witnesses  to,  lose  legacy,  3275. 
Wills,  witnesses     to,  competency   of, 

3274. 
Wills,  witnesses  to,  attest,  how,  3272, 

3273. 
Wills,  witnesses  to,  interpreters    and 

scriveners,  3270,  3271. 

Women. 

Civil  disabilities  and  exemptions  of, 

1810. 
Marriage  of  executrix  de  son  tort, 3312. 
Guardian  may  be,  when,  2518-2572. 

Words. 

Meaning  of,  in  statutes,  4. 

Meaning  of  particular  words,  5. 

May  be  transposed,  when,  4. 

Technical,  in  creating  estates,  how 
held,  3084. 

Meaning  of,  in  wills,  3322. 

Of  survivorship  in  wills,  how  con- 
strued, 3104. 

"Perils  of  the  sea"  comprehend  what, 
2126. 

Technical,  in  contracts,  3675. 

Of  description,  2998. 

Worship. 

Freedom  of  conscience  in  respect  to, 
5709,  5710. 

Writing. 

Printing  and  numerals  included  in,  5. 
Contracts  in  behalf  of  counties  must 

be  in,  343. 
Contracts  which  must  be  in,  2693. 
Agreements  between  attorneys  must 

be  in,  5632. 
Motions  must  be  in,  5677. 
Notices  to  officers  of  court   must   be 

in,  5679. 

Writings. 

By  what  law  determined,  8. 

Law  of  evidence  as  to  private,  5239- 

5247. 
Contemporaneous,   admissible,  when, 

5202. 

Production  of,  5248-5259,  5254,  5243. 
As  evidence,  5210-5259. 
See  Statute  of  Frauds. 
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Writ  op  Election. 

Governor  issues,  for  vacancies  in  legis- 
lature, 5816. 

Writ  op  Error. 

Lies  in  what  cases,  5526. 
Form  of,  5533,  5539. 
Law  as  to,  5526-5557. 
In  cases  of  injunction,  4925,  5599. 
See  Fast  Writ  of  Error,  Bill  of  Excep- 
tions. 

Writ  op  Possession. 

How  issued,  5418. 

Operates    against  whom,    5419,    5468, 
5451. 

AVrits. 

How  signed  by  law-firms,  5640. 
Objections  to,  when  urged,  5659. 
Law  as  to,  4960-4995. 
To  be  recorded  in  writ-book,  4361. 

Wrongs. 

Law  as  to,  3807-3920. 
See  Torts. 

Year. 

Means  calendar  year,  5. 

Fiscal,  begins  and  ends  when,  202,  233. 


Official  report,  includes  what,  202,  233. 

Agreement  not  to  be  performed  with- 
in, 2693,  3044. 

Administrator,  exempt  from  suit  for 
one  year,  3139. 

Winding  up  estate  within,  3421-3424. 

Year's  Support,  3464-3473. 

Of  families  of  decedents,  3465. 
Continued  from  year  to  year,  when, 

3466. 
Title  to,  vests  in  whom,  3468. 
Objections  to,  trial  and  appeal,  3467. 
Where  there  are  two  sets  of  children, 

3470. 
Ohoses  in  action  assigned  as,  who  may 

sue  on,  5022. 
Inferior  to  purchase-money  mortgage, 

3472. 
Assigned,   party   how   made    pending 

suit,  5022. 
See  Distribution  of  Estate. 

Yeas  and  Nays. 

Entered  on  journal  at  desire  of  one- 
fifth,  5769. 

Recorded  on  appropriations,  5775. 

Entered  when  two-thirds  vote  is  re- 
quired, 5783. 
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